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nibiois. 

^       Constitution, 

Art.  2, 1 S.   Due  process  of  law 841 

11, 1 1.   Special  Incorporation  laws 848 

Statutes. 

1819,  Feb.  4.    Enacting  common  law 68 

1872»Julyl.    Incorporation  law 841 

1874.    Permitting  animals  to  run  at  large 61 

1691,  Apr.  28.    Weekly  payment  of  wages 841 

Juneia    Weighing  coal 842 

Rmsed  Statutes,  1845, 

Chap.  61,  •  16.   Fences 64 

Revised  Statutes. 

Chap.8.Ml,  2.    Fences 61 

24,  8  62,  d.  7.  Municipal  power  oyer  street  886 

28.  81.    Enacting  common  law 68 

64,  8  20.    Fences 64 

Starr  dh  GurtUf  Annotated  Statutes. 

Vol.  1,  p.  816, 8  221.    Encroachment  on  street.    807 
Gnap.  60,  8  21,  p.  1192.   Contract  for  lands 

to  be  in  writing.    274 

Indiana. 

Constitution,  1816, 
Art  4,  8  6.    Courts 
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Oonstitution. 


Art.  8, 8 1.    Double  office  holding 412 

4,822.    Locallawi 627 

Statutes. 

1807.  Sept.  7,  ohap.  24.    Enacting  common  law  58 

1816,  Deo.  28.    Organizing  court 410 

1876,  March  17.    Liquor  &afflo 681 

1891,  March  6.    Ballot  act 470 

1608,  March  4,  p.  841.    Increase   of  salary    of 

Judge 616 

Revised  Statutes,  18S8. 

P.  166.    Place  for  holding  court 400 

Revised  Statutes,  1881. 

I   418.    Change  of  venue 834 

1817.    Power  of  court 401 

88  1415,1416.    Reparation  of  court-house 401 

8  2007.    Disorderly  place  where  liquors  are 

sold 688 

88  2687, 2638.   Permission  for  animals  to  run  at 

large 618 

82L.R.  A. 


8  2922.    Destroying  Joint  tenancy 45« 

4998.    Board  of  health 5l» 

8748.    Erection  and  repair  of  public  build- 
ings   40^ 

6772.    Appeal  from  commissioners IVJi  611^- 

6844.    Clerk's  olBce 409* 

Bum's  Revised  Statutes. 
Vol.  1,  8 1866.   Jurisdiction  of  circuit  courts..    411 
61482.    Court  expenses 41(^- 

Iowa. 

Statutes, 
1866,  ohap.  127.   Private  ways 60(K 

Code. 
8  1059.   Power  of  corporation  to  contract 814- 

Kansas. 

Statutes. 

1878,  ohap.  68, 8 1.    Bonds  for  improvements..    868 
1898,  ohap.  109.    Redemption  act iOy 

General  Statutes,  1889. 

Pars.  6846, 6847, 6849.    Taxation  of  notes  and 

mortgages.............   JH- 

Louisiana. 

Revised  Code. 
Art.  2316.   Right  of  action  for  tort.............   66t- 


Maine. 

Revised  Statutes, 
Chap.  82,8  67.   Setoff ITS- 

Maryland. 

Constitution. 

Art  L  6 16.    Contribution  to  taxes 480^ 

8  86.    Religious  liberty 744 

8,85L    Taxation  of  personalty 479^ 

Code  of  Public  General  Laws. 
Art.  27, 8  247.   Sunday  laws 328* 

Massaclnisettfl. 

Constitution. 

Art.  4,  ohap.  L   Power  to  pass  laws 122,443' 

Amend.  11.   Religious  societies 212 

Statutes. 

1831,  March  11,  chap.  8L   Amendment  of  char- 
ters   iir 

1881,  June  22.    Boston  ft  Providence  R.  Co 117 

1886,  Apr.  7.  chap.  181.    Taunton  Branch  R.  Co.  IIT 

1847,  chap.  269.    Agricultural  Branch  R.  Co....  117 

1865,  chap.  122.    Character  of  pews 212* 

1866,  chap.  126.    Compensation  for  railroad  ser- 

vice     124 

1867,  chap.  168.  Boston^  Clinton  ft  Fitohburg  R. 

Ca UT 

1869,  ohap.  884,  8  28.    Restricting  modes  of  tak- 

ing trout 442 

1870,  chap.  326, 81.    RaUroadtolls 117 

1871,  chap.  848.    Compensation     for    railroad 

service 124 

1872,  ohap.  180.    Compensation    for    railroad 

service 124 

1878.  chap.  20.     New  Bedford  R.  Co 117 

1874,  chap.  186.    Restricting  modes  of  taking 

trout 442 

ohap.  872.   Railroad  companies 117 

1876,  chap.  221,  |  L   Restricting  modes  of  tak- 
ing trout 442 

1879,  chap.  106.    Incorporation  of  Roman  Cath- 
olicchurohes 211- 

Boston,  Clinton,  Fitohburg  ft 

New  Bedford  R.  Co 117 

chap.  17L    Close  season  for  trout 442 

chap.  270,8  2.    Employer*8  liability 285 

chap.  889.   Fares  for  transportation 116 

chap.  859.    Employer's  liability 286- 


1882,  ohap.  80. 


1884, 
1887, 
1892, 
1888, 
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EePised  JSiatutei. 
•Chap.  89,  8  8Bb    Bailroad  tolls  . 


44,128.   Amendment  of  oharten.. 


117 
U7 


•Chap.  68,1  lit. 


General  Statutee. 

Bailroad  toUs 

PMic  Statutes. 
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Cbap.  88,  •  27.   Power  of  churoli  oorporatfon 

todestroypew 

•8  48,  fid    InoorporatlOQ   of    Roman 

CatnoUc  ohurohea 

86,81.    Ferry  license 

91,8  36.  Fropertyinflsdartiflcally  prop- 
agated.  

8  61.   doae  season  for  trout 

68.    KestriotiDg   modes  of  taking 

trout 

106. 8  8.     Amendment  of  charters 

112, 88  2. 180.   Railroad  oompanies 

8  81.    Railroad  reports 

lOL   Gompeosatton  for  talcing  land 

for  railroad 

88  216-218.   Gom  pensation  for  railroad 

service 

119,8130.   Insurance  policies 

186, 8 ISL     Mandamus 

Michifl^aiu 

CoHBtitution. 

Art.  6, 8  26.    Searches  and  seizures 

89SS.   Due  process  of  law 

Public  AcU, 

1891,  No.  149.    Standard  Are  policy 

1808,  Ko.  148.   Sunday  Iwrbering 

Local  Latoi, 

Detroit  election 

BmoelTi  Statutes, 


1888,  No.  410. 


42015. 
2021. 
6078. 
5680. 

o686b 
6700. 
6712. 
T778. 
T8Ga 
7B0O. 
8088. 


8789. 


Sunday  law 

Exception  to  Sunday  law 

Recording  act 

Record  ae  evidence 

Record  as  evidence 

Recording  act 

Recording  act 

Absence  of  seal 

Partition 

Gare  of  attached  property 

Garnishment  exemptions  

Payment  into  court  of  garnished  mon- 
ey  

Assignment  for  creditors 


Minnesota* 

Constitution, 

Art  0,  8  6.    Internal  improvements. 

Statutes. 

1^  chap.  144.    Grain  elevators 

IKiJ,  chap.  28.     G  rain  elevators 

ohap.  ao.     State  elevators 


Special  Statutes. 

1889,  chap.  87.   Railroad  in  street 

General  Statutes,  1878. 

Chap.  84,  8  47.    Railroad  in  street .... 

General  Statutes. 

KThap.  60.    Married  women*s  property.. 
78,86.    Witness 1 


€hap.2.810. 


Probate  Code. 
Attestation  of  wOl. 


MiflflUflippi. 

Constitution,  1869. 

County  officers 

Uniformity  of  taxation. 

Constitution,  1890. 

"8112.   Taxation  uniform , 

18^   County  olUcexB 

^  L.  R.  A. 


Art.  6. 8  2L 
12.820. 


696 
6V7 


697 


88 
698 
646 
646 
616 
646 
646 
646 
648 
6P5 
784 

784 
821 


850 


8oO 
8S0 
860 


666 

666 

483 
482 

482 


848 
848 


848 
848 


Code,   1880. 
8  618.    Assessing  omitted  property 849 


Code,  189t. 


Chap.  120,  H  4187-4189. 
88  410(M106. 


State  revenue  agent. . .    847 
Delinquent  taxes 848 


Hutehint^  Code. 
Pp.  186-189, 88  iK28.    Asaeasing  omitted  prop- 


erty.. 


849 


Missouri. 


Gmstitution,  1875. 
Art.  2, 821.   Compensation  foi  property 672 

Scheme  and  Charter. 

Art.  21, 8  8.    Jury  duty 7r» 

89.-  Exemptions 399 

Territorial  Laws. 
Vol.  1,  p.  198,8  2.   Jury  service 801 

Statutes. 

1874,  p.  III4  8  8,   Regulating  practice  of  medi- 
cine   802 

1877,  p.  848,  8  L   Regulating  practice  of  medi- 
cine   802 

1888,  Feb.  20,  p.  114.    Medicine 799 

Apr.  2,  p.  116.    Surgery 799 

1887,  Mar.  81,  p.  216.    Dead  bodies 799 

Bevised  Statutes,  1885. 
P.  843, 89.   Jury  duty 801 

Sensed  Statutes,  1845. 

P.  627,  8  9.    Jury  duty 801 

Revised  Statutes,  1889. 

8  6062.    Bx^ption  from  jury  duty 799 

ttoTO.    Interpretation  of  statute 800 

chap.  110,  p.  1612.    Medicine,  surgery,  and 

dentistry 799 

Montana* 

Constitution, 

Art.  12, 12.    Tax  exemptions 686 

816.    Assessment  for  taxation 680 

Statutes. 
188L    Revenue  act 688 

Nebraska. 

Constitution,  1876. 

Art.  11, 8  4.    Prohibiting  limitation  of  carrier^ 

llablUty 888 

Constitution. 

Art.  1, 1 2L   Property  taken  without  compen- 
sation    489 

Compiled  Statutes,  1893. 

Ohap.  16,  8  111.    Railroad  companies  as  com- 
mon carriers 838 

72,  art.  1,8  6.    Notice  to  iiroit  liability...  888 

78,8  47.   Way  by  necessity 408 

848.    Notice 408 

48.    Opening  way 498 

60.  Report 498 

61.  Approval  of  court 498 

62.  Effect  of  opening  way 498 


Code  of  CivU  Procedure. 

818.  Limitation  of  actions 112 

28.  Actions 674 

60.  Service  of  summons 574 

148.  Defendant  with  unknown  name 674 

New  Hampshire. 

BiU  of  Rights. 
Art  16.   Trial  byjury 749i 
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Chnstitution, 

Arts.    Leffldative  power 749 

8.    General  court 74» 

4.    Establishment  of  courts 749 

6.    Power  to  make  laws 749 

16.    Law  of  the  land 746 

'        16.    Trlalbyjury 760 

Propinee  Latoi, 

Pp.  11-14  (ed.  176L)   Punishments  for  orime...  748 

Statutes. 

1791,  Feb.  8.    For  punishment  of  certain  crime  748 

1837.  Verdict  in  murder  case 749 

Public  Statutes, 

Chap.  272, 1 1.   PuniRhment  for  adultery 748 

276,81.    Punishment  for  bunrlary 74S 

278,8  201    Punishment  for  assault 748 

New  Jersey* 

Camtitution. 

Art.«.    Rirfitofsuflraire 562 

4.881-8.    Legislature 652 

6.  Si  7,  par.  L    Justices  of  peace 655 

7,62,  par.  7.    Coroners 665 

82,par.8L    Blectlonofjusticei  of  peace  666 

Public  LatD9. 

1709,  Apr,  i^    QnFiKfl<'ttrr(ni  of  rein-eeetitatlTei,  662 

1838,  p.  57*     Be  £ resf -n  t  ii  r  |  r  »i]  1  n  nsao  mbly..,,**,.  658 
1846,Apr.ie.    Toroifiilaioelecaoiis ,. 650 

1851,  pv^,    ApjufirHoiim^iit.   ,._..  „ ..„.  654 

1852,  If  arch  38,  it.  m^.    AMGmblr  dl^trlcta ,  660 

3861,  p.  saa.    Ai«#t'tn  Uy  tl  iMt  vivm .,„„..-,.  650 

lH71,p.  4.^.    Aafeemlilj'dlHirictii......... ...  650 

187!*,  Mtiroh  4*  pp.  40,  M:i.    Aprnrtionmoiit  Act  660 

Jlarcb  fl.  p.  43.    Apr'Ortioriment,., ..,  650 

IS.  p,  M,    Appi>rtionlJifliit.,.— ..^,  660 

SO,  p*6T0i,    AplJ^rtioument, -*..--.,  650 

4prtl8,  p.Sea.    AppurtiODmetit,... 660 

4>p.  287,    A ppiKrrionraent. ,.>.,.,*.,.  650 

6.    Aflsembiv  dipt  riots  *-.—*— 655 

1881,  p,  U*.    Appi.rtioiiinent,..,.,......?. 650 

1889,  Marfjh  2T,  p   HJi.    AppOJ  tionmeot 650 

1890,  p.  861.    BaUoU 651 

1891,0.889.    Apportionment 650 

1892,  March  7,  p.  62.    Apportionment 660 

March  28,  p.  180.    Apportionment 660 

24,p.88L    Apportionment 660 

Emsion. 

F.  887.    Electiona 660 

888,8  9.    Notice  of  election 661 

06.    Property  of  married  women..^.....^  462 

New  Yorlu 

Statutes. 

1878, chap.  886.    Watersupply S4S 

North  Carolina. 

Constiiutian. 

Art.  1,817.    ImpalrinfiT  obligation  of  oontraot  882 

4,8  2.    Railroad  comminloners 670 

6,88L    Tax  on  trades ^ 473 

Statutef. 

1882.  Validatlnji  act 886 

1891,  chap.  75.    Hiring  laborers  to  leave  state.  472 
.ohap.  820, 8  26.    Telegraph  charges 670 

406.    Permitting  parol  testimony  to 

Identify  land 882 

,  188b   Jurisdiction  of  railroad  oom- 

missiona StO 

Befoiied  Cods. 

Chap.  48^  8  6w   **Heir8**  to  be  oonstmed  *Vdill- 

dren** 604 

Oods. 

•  278.    AmendmentB  on  appeal 670 

88  862,868.    Office  of  corporation 678 

•  1280.    Conveyances  to  be  construed  as  fee 

simple 606 

1829.    **Heirs'*  to  be  construed  ''children**..  604 

1884.    Lif e  tenant*s  oonveyance 602 

1688.   Habeai  oorpua..........................  680 


8  1688.    Habeas  oorpuf 660^ 

1644.    Evidence  of  innocence  in  habeas  corp- 
us case 69&» 

1646.    Kemand  m  habeas  corpus  proceedings.  680 

Chap.  Ifi,   Incorporation  law....,.^............  677 

Oregon* 

Statutes, 

186B,  p.  818.    Charter  of  Bast  Portland.  ...^...  VIS- 

HiWs  Cods. 

8i)8.    Failure  of  proof .^ ..    637 

4227.  Wharves 743 

4228.  Municipal  control  of  wharvei •    743 

Pennsylvania. 

Constitution,  1874. 

Art,  17, 1 8.  Bqual  rights  on  railroada 866^ 

Publie  Laws. 

1812,  March  8L   Abolishing  surFlvorshlp 607 

1880,8  80.    Blasphemy 860 

1871,  May  12.    Improvement  companies 281 

1872,  Apr.  9.    Chartiers  Improvement  Co 281 

1874,  p.  78.    Incorporation  act 281 

1883,  June  4,  p.  72.    Discrimination  by  carriar . .  266^ 

1887,  June  8.    Property  of  married  women 697 

1891«  May  26,  p.  12L    Misplacing  switch 809^ 

Rhode  IslancL 

Constitution. 

Art  4,88.   Judge  of  election  of  legidatort 66 

89.    Period  of  adjournment 718^ 

7,8  6.    Adjournment  of  legislature 719 

8.87.    New  election 71» 

10, 6  8.    Legislative  right  to  demand  opin- 
ion of  court 67,  71» 

11,  8  8L   Impeachment 67 

Publie  Laws. 

1888,  March  28,  chap.  710,  8 18.    Failure  of  elec- 

tion      68 

1890,  Apr.  80.  chap.  886.    Hopkinton 70 

1891.  March  26,  chap.  928.    Hopkinton TO 

Publie  StatuUs. 

Chap.  10. 8 18.    Failure  of  electiona TO 

8»,U4,&.    Penalty  for  assisting  in  ille- 
gal election 67 

South  Carolina. 

Statutes. 

1884  a8  Stat  at  L.  746).   Prooi  of  service  of 

process 88* 

General  Statutes. 

8  2784.    Boaoting  common  hiw »..;.......    847 

Code. 

8  148.  Commencing  action 6ft 

166^  Service  of  corporation 88 

166.  Service  by  publication 68 

168.  Personal  service  out  of  state 62 

160.  Proof  of  aervioe 68 

Tezaa* 

Statutes. 

1841,  Feb.  8L   Married  woman's  enabling  act...  788 
1846,  Apr.  80.    Conveyance  of  married  woman^ 

realty 788- 

1848,  Maroh  18.   Power  of  married  woman  to 

contract  for  necessaries —  782 
1879,  Maroh  26  (2  Sayle's  Civ.  Stat  art  4609  a). 

Fences.  109 

p.  67.    niuatratlon  of  indefinite  law 480 

1889,  Sfaroh  80.   Trusta ^.  488 

Sensed  Statutes. 
Ttt  20,  chap.  6w   Winding  up  corporation . .....    811 

98,  chap.  4.    Fences 109 

Art  667.    Charter  to  state  purpose  of  organ- 

ization 808 

676i.    Powers  of  corporations 809 

8n.   Power  of  corporation   to  borrow 

money — ^^ 
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Art,  niL    Bmployment  of  oorporate  aswts...  800 
2BBL   Power  of  married  -woman  to  oon- 

tractforDecessaries 782 

IU8.    Adoptlnir  oommon  law 788 

«M.   Sale  of  railroad 8U 

Code. 
Art.  806.   Uliutration  of  indefinite  law.....^.   480 

FiBTial  Code. 

Alt.  8L    No  pnnlahment  unless  penalty  fixed..    489 

ft.    Indefinite  provision 480 

9.   Construcdoa  of  oode 490 

Cods  qf  Criminal  Procedure. 

Art.  27.    Oommon  law  to  firovem  In  ateenoe 

of  statutory  provision 88 

Arts.  25^  257.    Arrest 88 

Pia9ehar$  Digest.     . 

Art.  978.    Adopttnip  common  law 788 

lOOB.    Ck>nveyanoe  of    married  woman*s 

realty 788 

46f8b   Power  of  married  woman  to  oon- 

txaot  for  necessaries 788 

8ayl^9  Civil  Statutet, 

Art.  568.    Power  of  married  woman  to  become 

member  of  corporation 788 

661.    Assignment  by  Insolvent  corporation  818 

1461.    Appointment  of  receiver 813 

8460.  Preference  by  insolvent  partnership  812 

8461.  Assignment  by  partnership....... SiX 

Yirginim. 

Btatuia. 
UTB  (9  Hen.  Stat.  187).   Buacting  oommon  Unr.     88 

Code,  1887. 
8il8Q8»1203.    megalcarrieTB'ohargei......^.   834 

Waglitngtoiu 

1890,  MarobM.   Govemmentpof  cities SQ6 

General  Statutes. 

State  land  commission 3!22 

Power  of  municipality  over 


TIC  a.  chap.  7. 
aba.  81 


f6SD0.sul 
22  Ij.  B.  a. 


lailroad.^ 


U1680, 1S70.    Bminent  domain 281 

11671.    Intersection  of  railroads .'  226 

1678,    Ballroad  over  watercourse 228 

1674.  Railroad  over  pu  bile  grou  ods 226 

1675.  Bailroad  over  public  grounds .«..  226 

Code  of  Procedure, 

Tit.  9,  chap.  6.    Bminent  domain  act 226 

18,chap.  6.    Bminent  domain 221 

6  649.   Service  of  notice  in  condemnation  cases  222 

661.    Order  permitting  appropriation 226 

668.    Bailroad  through  canyon 226 

West  VirsrinU. , 

Code. 

Ohap.74,ia   Sale  with  reservation  of  title. . .  865 
100, 1 13.    Liability  of  agent  of  undis- 

dosed  principal 864 


Wiflconain* 

Comtitutian. 


Art.1,16.   Jury  trial 


................ 618 

8  81.  Writs  of  enor 618 

7,82.    Judicial  power 618 

8  8.   Jurisdletionof  supreme  court....  618 

SUOuta. 

18Q6,  chap.  848,  6  8.   Bevlew  of  fftot  on  appeal.  611 

Beviaed  Statutes. 

81887.   Bailwayover  highway 688 

8070.   Bevlew  of  fact  on  appeal 611 

Banbom  d  Berryman's  Annotated  Statutes, 

P.  806, 1 12890.   Bailwayover  highway 688 

Wyominflf. 

Constitution, 

Art.  4. 8  T.   Taeanoy  In  office .••••..••.  754 

81L    State  officers 754 

14.   State  examiner 758 

6,816.   Term  of  office 754 

Statutes. 

1890,  chap.  80,  •  8.   Speoial  elections 766 

145.    vacancy  in  office 766 

1891,  Jan.  10  (ISess.  L.  |1880^  ohap.  84).    State 

examiner  768 
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LAWYERS'    EEPORTS, 


ANNOTATED. 


MICHIGAN  SUPREME  COURT. 


Elizabeth  VAK  AUKEN 

«. 

CHICAGO  &  WEST  MICHIGAN  R.  CO., 

Flff.  in  Err. 

(96  Mich.  307.) 

1.  A  traveler  is  iu»t  gtdltY  of  eontribn- 
tory  neflflli^eiiee  as  matter  of  law  at  least 

In  falliDff  to  anttcipate  and  yuard  afiralnst  the 
ronnioff  of  a  train  In  a  dark  night  without  any 
headlight,  so  as  to  defeat  a  recovery  for  Injuries 
In  being  strack  by  an  engine  running  backward 
At  A  railroad  crossing,  although  there  was  a  fail- 
ure to  stop  and  listen  bef  oie  endeavoring  to  cross 
the  track. 

"2.  It  is  not  error  to  direct  tbe  Jury  as  to 
an  answer  to  a  special  interrogatory, 
where  the  evidence  Is  all  one  way;  and  a  party 
cannot  oompJain  of  such  direction  because  he 
wants  to  know  whether  the  Jury  are  making  their 
findings  ftom  the  fSots  la  accordance  with  the 
evidence. 

S.  Riding  home  flpom  a  railroad  station 
In  a  peaceable  and  qniet  manner  on 
Sabbath  ewenins^  is  not  such  a  violation  of 
the  statute  against  ^bor,  sport,  games,  etc,  on 
that  day  as  will  defeat  a  right  to  recover  for  Inju- 
ries received  from  a  train  at  a  railway  crossing. 

iLono  and  Gramt,  JJ.,  dinamt  from  propotUion  U> 

(June  90,  ISOBD 

ERROR  to  the  Circnit  Court  for  Van  Bareo 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  broufi^ot  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence^    AJIrmetU 

The  facta  are  stated  in  the  opinions. 

Mes9r$,  Smiley*  Smith  A  Stevens,  for 
plaintiff  in  error: 

If  several  of  plaintiif s  witnesses  with  no 
hetter  opportunities  for  hearing,  and  less  mo- 
tive, than  plaintiff,  all  heard  the  train  passing 
over  the  bridges,  and  if  the  plaintiff  and  her 


three  companions  all  had  good  hearing,  and  if 
they  were  looking  and  Bstening  for  an  ap- 
proaching train,  as  the  law  requires,  is  not  the 
conclusion  inevitable,  that  plaintiff  would  have 
beard  the  rumbling  of  the  train  as  it  passed 
over  the  bridges  less  than  two  minutes  before 
the  accident? 

See  Bradp  y.  Toledo,  A.  A.  d  N.  M.  B.  Co. 
81  Mich.  616;  Matta  r.  Chicago  dk  W.  M,  R. 
Co.  60  Mich.  109;  Boom  y.  Qrmd  Rapids  d  1. 
R,  Co.  47  Mich.  406;  Mynning  v.  Detroit,  L.  d 
2f.R.Co.ti  Mich.  100. 

There  are  several  objects  in  submitting  spe- 
cial questions  of  fact  to  the  Juiy. 

Suppose  the  Jury  in  this  case  had  been  per- 
mittcil  to  answer  this  fourth  question  and  had 
answered  it  in  the  negative,  or  suppose  they 
had  answered  the  first  question  in  the  negative, 
would  it  not  have  been  clear  that  the  jury 
were  not  regarding  the  evidence  at  all?  And 
had  the  court  any  right  to  deprive  the  defend- 
ant of  this  test? 

8  How.  Stat  %  7606;  Beeeher  y.  Gahin,  71 
Mich.  896;  International  Wrecking  d  Tramp. 
Co,  V.  McMorran,  78  Mich.  473;  SSucker  y.  Ka/r* 
peUe,  88  Mich.  436;  Bfmtoood  v.  Chicago  d  W. 
M.  R.  Co,  83  Micb.  877:  Harrison  y.  Detroit,  L. 
dN.RQo.llj.ILA.  638,  79  Mich.  409. 

Cavanaugh  went  to  plaintiff's  house  on  busi- 
ness at  the  time  of  the  accident.  The  others 
seem  to  have  been  bent  on  pleasure  only,  and 
the  statutes  of  the  state  and  the  authorities 
upon  the  subject  are  to  the  effect  that  one  who 
is  engaging  in  matters  that  are  not  allowed  by 
statute  on  Sunday  cannot  recover  for  injuries 
that  they  may  suffer  while  so  engaged. 

How.  Stat  g  2015;  Johnson  y.  Irasburgh,  47 
Yt  38,  19  Am.  Repi  111;  Jonar.  Andowr,  10 
Allen,  18;  Com.  v.  Bampson,  97  Mass.  407; 
McOrath  y.  Mensin,  113  Mass.  467, 17  Am. 
Rep.  119;  Parker  y.  Latner,  60  Me.  638,  11 
Am.  Rep.  310:  TTay  y.  Foster,  1  Allen,  409. 

In  Lake  Shore  d  M.  8,  R.  Co.  v.  Miller,  35 
Mich.  374,  and  in  numerous  other  cases  decided 


Xon.— The  above  case  brings  out  a  new  applica- 
tion of  the  right  to  rely  upon  the  performance  of 
duty  by  a  railroad  company  In  giving  warning  of 
the  approach  of  trains  to  a  crossing,  as  affecting 
-eoQtrlbutory  negligence  of  a  person  at  the  crossing. 
For  somewhat  similar  applications  of  this  rule,  see 
Lyman  v.  Boston  ft  M.  B.  (N.  H.)  11  L.  B.  A.  864: 
Hendrlckson  v.  Great  Northern  B.  Co.  (Minn.)  16 
L.  R.  A.  28U  somewhat  in  conflict  with  which  is  Cin- 
cinnati, L  8t  U  ft  a  B.  Go.  v.  Howard  (Ind.)  8  L.  B. 
A.S86. 

As  to  reliance  of  traveler  upon  watchman  at 
33L.R.A. 


crossing,  see  Louisville  ft  K.  B.  Oo.  v.  Webb  (Ala.) 
U  L.  B.  A.  074. 

As  to  reliance  upon  open  gates,  see  Evans  v.  Lake 
Shore  ftM.  &  B.  Go.  (Mich.)  14  L.  B.  A.  828;  Feeney 
V.Long  Island  B.(^.(N.Y.)  6  L.B.  A. 644;  Lake 
Shore  ft  M.  &  B.  Ck>.  v.  Franz  (Pa.)  4  L.  B.  A.  889; 
Oreenwood  v.  Philadelphia,  W.  ft  B.  B.  Go.  (Pa.)  8 
L.B.A.44. 

As  to  violation  of  Sunday  law  as  a  defense,  see 
also  Louisville,  N.  A.  ft  G.  B.  (3o.  v.  Buck  ( Ind.)  t  L. 
B.  A.  600  and  note;  Delaware,  L.  ft  W.  B.  Go.  v. 
Trautweln  (N.  J.)  7  L.  B.  A.  486. 


8 


See  also  26  L.  R.  A.  605 ;  32  L.  R.  A.  1 49. 
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by  this  court,  it  has  been  held  that  a  railroad 
track  is  itself  a  warning  of  danger  to  those 
about  to  go  upon  it,  and  that  persons  about  to 
cross  it  are  bound  to  recognize  the  danger,  and 
to  make  use  of  the  sense  of  hearing  as  well  as 
of  sight,  and  if  either  cannot  be  rendered 
available,  the  obligation  to  use  the  other  is  the 
stronger. 

See  Brady  v.  Toledo,  A.  A.  db  N.  M.  B.  Co. 
and  Mynning  v.  Detroit,  L.  dh  N.  B.  Co.  9upra, 

Although  a  person  who  seeks  damages  in 
this  class  of  cases  swears  that  he  looked  and 
listened  and  did  not  see  or  hear  a  train  that  was 
actually  approaching  and  which  caused  him 
injury,  yet  where  the  facts  and  circumstances 
completely  negative  the  truth  of  what  he  says 
in  that  regard,  this  court  will  not  say  that  it 
was  a  question  of  fact  for  the  Jury,  merely  be- 
cause he  swore  to  it,  but  will  pronounce  his 
statements  false  and  direct  a  verdict  accord- 


•"^^o. 


^dfiten  V.  Lake  Shore  A  M.  B.  B.  Co,  40  Mich. 
689;  French  v.  Detroit,  O,  H.  A  M,  B.  Co.  89 
Mich.  687;  Marion  County  Comrs.  v.  Clark,  94 
U.  8.  284,  24  L.  ed.  62;  BandaU  v.  Baltimore 
A  0.  B  Co.  109  U.  8.  482,  27  L.  ed.  1005; 
Metropolitan  R  Co,  v.  Jackson,  8  App.  Cas. 
198. 

Had  the  plaintiff's  driver  stopped  his  team 
when  he  was  fifty  feet  away  from  the  track, 
he  could  not  have  failed  to  have  seen  or  heard 
the  approaching  train. 

Freeman  v.  Vuluth,  S.  8,  d  A,  B.  Co,  Z  L. 
B.  A.  694,  74  Mich.  96. 

On  petition  for  rehearing. 

The  court  should  hold,  and  it  is  the  only 
sensible  thini?  to  hold,  that  every  person  who 
crosses  a  railroad  track  should  be  held  to  great 
care  and  caution;  and  if  this  rule  is  firmly  held 
and  applied,  there  will  be,  upon  the  whole,  a 
great  saving  of  life  by  the  adjudication. 

StuUey  v.  London  db  N,  if .  JJ.  O?.  L.  R.  1 
Exch.  17. 

Defendant's  negligence  cannot  excuse  the 
plaintiff's  negligence. 

Lake  Shore  dt  M,  8.  B.  Co.  v.  Miller,  26  Mich. 
274. 

The  only  testimony  which  shows  the  slight- 
est care  on  the  part  of  the  plaintiff,  was  tiiat 
of  one  of  her  companions,  who  says  that  she 
looked  and  ' 'apparently  listened . "  Is  this  such 
care  as  the  law  requires?  Or  sufficient  to  shift 
the  burden  of  responsibility  upon  the  defendant 
in  this  case? 

Horn  V.  Baltimore  db  O.  B.  Co.  64  Fed.  Rep. 
801. 

A  railroad  is  a  place  of  danger  and  warning 
in  itself;  the  duty  to  stop  and  listen,  which 

{)laintiff  did  not  do,  is  supported  by  the  fol- 
owing  cases: 

Lake  Shore  db  M.  8.  B.  Co.  v.  Miller,  snpra; 
Mynning  v.  Detroit,  L.  db  N.  B,  Co.  64  Mich. 
93;  Brady  v.  Toledo,  A,  A.  db  N.  M.  B  Co,  81 
Mich.  616;  Oroetick  v.  Detroit,  L.  db  N.  R.  Co. 
90  Mich.  694;  Apsey  Y.Detroit,  L.  db  N.  B,  Co. 
88  Mich.  482;  Pzclla  v.  Michigan  Cent.  B.  Co, 
64  Mich.  278;  Malta  v.  Chicago  db  W.  M,  B. 
Co.  69  Mich.  109;  Baas  v.  Grand  Bapids  db  L 
B.  Co,  47  Mich.  406;  Guta  v.  Lake  Shore  db  M, 
8,  B,  Co.  81  Mich.  294;  Ix>uisville,  N.  A.  db  C, 
B.  Co,  V.  Siommel,  126  Ind.  85;  Pennsylvania  1 
22L.  R.A. 


B,  Co.  V.  Beale,  78  Pa.  504,  18  Am.  Rep.  763;. 
Chase  v.  Maine  Cent.  B  Co.  78  Me.  853;  Flem^ 
ming  v.  Western  Pac.  B  Co.  49  Cal.  258;  Htnge- 
V.  8L  Lovis,  K.  0.  db  N.  B.  Co.  71  Mo.  686;. 
Pence  V.  Chicago,  R  L  db  P.  B.  Co.  dS  Iowa, 
746;  Merkle  v.  J^ew  York,  L.  E.  db  W.  B,  Co.  ^- 
N.  J.  L.  478;  Grippen  v.  2^euf  York  Cent,  B. 
Co.  40  N.  Y.  60;  Horn  v.  Baltimore  db  0.  B. 
Co.  supra. 

Messrs.  George  W.  Merriman  and 
Boudeman  ft  Adams*  for  defendant  in 
error: 

The  object  of  the  blowing  of  the  whistle  and 
the  ringing  of  the  bell  is  to  warn  people  who- 
cross  the  railroad  track  that  a  train  is  approach- 
ing, and  for  this  reason  the  signal  should  bQ 
made  at  such  a  reasonable  distance  as  would 
fairly  notify  people  who  are  about  to  cross  the 
track  of  the  approach  of  a  train. 

Guggenheim  v.  Lake  Shore  db  M,  8,  B  Co.  96 
Mich.  150;  Cooper  v.  Lake  Shore  dbM.S.B  Co. 
Id.  261;  Staal  v.  Grand  Bapids  db  L  B.  Co.  57 
Mich.  289;  Chicago  db  JT.  EB.  B.  Co.  v.  Miller, 
46  Mich.  582;  Guggenheim  v.  Lake  Shore  dt  M. 
8.  B.  Co.  67  Mich.  488;  Palmar  v.  Detroit,  L.  dB 
L.  M.  B  Co.  66  Mich.  1;  Brans  v.  Lake  Shore 
db  M.  8.  B,  Co.  14  L.  R.  A.  228,  88  Mich.  442; 
Breekenf elder  v.  Lake  Shore  db  M.  8,  B  Co.  79^ 
Mich.  660;  Carver  y.  Detroit  db  8.  PI,  Boad  Go. 
61  Mich.  586;  Detroit  dbM.BCo.  y.  VanSteif^ 
burg,  17  Mich.  99;  Mynning  y.  Detroit,  L.  dblf. 
B,  Co.  67  Mich.  677;  Teipd  v.  Eilsendegen,  44 
Mich.  462;  Billings  v.  Breinig,  45  Mich.  65; 
Harris^.  Clinton  Twp.  64  Mich.  452;  Ma/reotty. 
Marquette,  H,  db  0.  B.  Co.  47  Mich.  1;  Brezee  v. 
POtoers,  80  Mich.  172;  Boux  v.  Blodgett  db  Davis 
Lumber  Co.  18  L.  R.  A.  728,  85  Mich.  519; 
Swoboda  v.  Ward,  40  Mich.  420;  Hagan  v.  Chi- 
cago, D.  db  C.  G.  T.  Junction  B.  Co,  86  Mich. 
615;  Adams  y.  Iron  Cliffs  Co.  78  Mich.  271r 
Luke  v.  Wheat  Min.  Co.  71  Mich.  864;  Bich- 
mondY.  Chicago  db  W.  M.  B  Co.  87  Mich.  874; 
BeUdg  v.  Michigan  Cent,  B.  Co,  85  Mich.  859; 
Mc  WiUiams  y.  Detroit  Cent.  Mills  Co,  31  Mich. 
276;  Dickinson  y.  Port  Huron  db  iV.  W.  B,  Co. 
58  Mich.  47;  LiUle  v.  Street  B.  Co.  of  Grande 
Bapids,  78  Mich.  205;  Kinn^  v.  Folkeris,  84 
Mich.  619;  Piper  y.  Chicago,  M.  db  St.  P.  B 
Co.  77  Wis.  247;  Butler  v.  Milwaukee  db  St.  P. 
BCo.28  Wis.  487;  Bower  v.  Chicago,  M.  dt 
St.  P.  B  Co.  61  Wis.  457;  Ferguson  y.  Wis- 
consin Cent.  BCo,e^  Mich.  152;  Winstanley 
V.  Chicago,  M.  db  St.  P.  B.  Co,  72  Wis.  875; 
Duame  y.  Chicago  db  N,  W,  R  Co.  Id.  628; 
Kell^  y.  New  York  Cent,  db  H,  B,  B,  Co.  79 
N.  Y.  72;  Wheelock  y.  Boston  db  A.  B.  Co.  105 
Mass.  208:  Allyn  y.  Boston  db  A.  B.  Co.  105 
Mass.  77;  Chaffee  v.  Boston  db  L.  B.  Corp.  104 
Mass.  108;  French  v.  Taunton  Branch  Bail- 
road,  116  Mass.  587. 

The  judge  was  entirely  correct  in  declining- 
to  put  questions  to  the  jury  which  related  ta 
points  not  in  dispute,  or  to  facts  which  were 
in  no  way  conclusive. 

Fowler  v.  Hoffman,  81  Mich.  216;  Pigott  y. 
SngU,  60  Mich.  221;  Crane  v.  Beeder,  28  Mich. 
527.  15  Am.  Rep.  228;  Sheahan  v.  Barry,  2T 
Mich.  218;  Frankenberg  v.  First  ^at.  Bank 
of  Decatur,  88  Mich.  46;  Michigan  Banding 
Mach.  db  Mfg.  Co.  v.  ParseU,SS  Mich.  475; 
Johnson  V.  Continental  Ins.  Co.  of  New  York 
City,  89  Mich.  88;  Stoift  v.  Plessner,  Id.  178;, 
PeUiboney.  Maelem,  45  Mich.  882;  Toulman  y. 
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Swain,  47  Mich.  82;  Banner  Tobaeeo  Oo.  t. 
Jenidon,  48  Mich.  460. 

A  party  traveliDg  upon  the  highway  upon 
the  Sabbath,  either  for  exercise  or  j^leasure  or 
boBiness,  who  ia  injured  by  a  collision  with  a 
railway  train  at  a  crossing,  is  not  barred  from 
lecoveiy  against  the  railroad  company  for  its 
negligence  from  the  fact  the  accident  occurred 
OD  Sunday. 

Philadelphia,  W.dbB.R,  Co.  v.  PhUadeiphia 
&K  De  G,  Steam  Tata  Boat  Co.  64  U.  S.  28 
How.  209, 16  L.  ed.  488;  Svtton  v.  Wauwaiosa, 
28  Wis.  21, 9  Am.  Bep.  584:  McArthur  t.  Oreen 
Bay  db  M.  Canal  Co.  84  Wis.  189;  KnowlUm  v. 
Milwaukee  City  B.  Co.  69  Wis.  278;  Mohneyy. 
Cook.  26  Pa.  842,  67  Am.  Dec.  419;  Woodman 
Y.  Hubbard,  25  N.  H.  67.  7  Am.  Dec.  810; 
Norris  v.  UteMlM,  86  N.  H.  271, 69  Am.  Dec 
546;  C<n^  v.  Bath,  85  N.  H.  580;  8eweU  y. 
Wdnter,  69  N.  H.  586;  MeTritt  y.  E(vrle,  29  N. 
Y.  115,  86  Am.  Dec.  292;  CaaroU  y.  BtaUn 
Idand  B.  Co.  58  N.  T.  184.  17  Am.  Rep.  221; 
Wood  V.  ErieR  Co.  72  N.  Y.  196,  28  Am.  Rep. 
125;  Plata  Y.  Cohoee,  89  N.  Y.  219.  42  Am. 
Rep.  286:  Landen  y.  Staten  hland  R  Co.  13 
Abb.  Pr.  N.  8.  888;  CarroU  y.  Btaten  Idand 
R.Co.e6  Barb.  82;  Johnson  y.  Missouri  Pae. 
B.  Co.  18  Neb.  690;  Jacobs  y.  8t.  Paul  d  C. 
R.  Co,  20  Minn.  180.  18  Am.  Rep.  360;  Morton 
V.  Ghster,  46  Me.  520;  BigeUno  v.  Beed,  51  Me. 
325;  Hamilton  v.  Coding,  55  Me.  428;  Baker 
T.  Portland,  58  Me.  199,  4  Am.  Rep.  274; 
I/misniOe,  N.  A.  db  C.  B.  Co.  y.  Frawley,  110 
Ind.  18;  Louisville,  i^.  A.  d  C.  B.  Co.  y.  Buck, 
2  L.  R.  A.  520. 116  Ind.  666;  BaMuin  y.  Barn- 
ey, 12  R.  1.892,  84  Am.  Rep.  670;  Philadelphia, 
W.dkB.B,  Co.  y.  Lehman.  56  Md.  209. 40  Am. 
Itep.  415;  Smith  v.  iVtfw  Tork,  8.  &  W,  B.  Co. 
46  N.  J.  L.  7;  Delateare,  L.  db  W.  B.  Co.  v. 
Trautwein,  7  L.  R.  A.  435,  62  N.  J.  L.  169; 
f^ewari  v.  Davis,  81  Ark.  518,  25  Am.  Rep. 
576;  lUinois  Cent.  B.  Co.  v.  Dick,  91  Ky.  134; 
Kerwhaeker  v.  Cleveland,  C.  <fe  C.  B.  Co.  8  Ohio 
St.  172, 62  Am.  Dec.  246;  Nodinev.  Doherty,  46 
Barb.  59,  5  Am.  L.  Reg.  N.  8.  846;  Schmid  y. 
Humpftrey,  48  Iowa,  ^2,  80  Am.  Rep.  414; 
Bird  y.  HoCbrook,  4  Ring.  628;  Sawyer  y.  Oak- 
man,  7  Blatchf.  290;  Bueher  y.  Chesfiire  B.  Co. 
125  U.  8.  555.  81  K  ed.  795;  Barnes  v.  Ward, 
9  C.  B.  420;  BaUman  y.  Bluck.  18  Q.  B.  879; 
Sharp  y.  Ettrgreen  Tup,  67  Mich.  448. 

The  trial  court  is  Justified  in  taking  the  case 
from  the  jury  because  of  plaintiff's  contribu- 
torjr  negligence  only  when  the  proof  is  so  clear 
against  the  plaintiff  as  to  warrant  no  other  in- 
ference, and  where  the  whole  evidence  is  sus- 
ceptible of  but  one  opinion. 

Detroit  d  M.  B.  Co.  v.  VanSteinburg,  Teipel 
T.  Bilsendegen,  and  Mynning  y.  Detroit,  L.  db 
K.  B.  Co.  supra. 

The  question  of  whether  a  person  is  in  the 
exercise  of  ordinary  care  need  not  to  be  made 
out  by  direct  evidence;  if  the  occurrence  itself 
and  the  surrounding  circumstances,  after  due 
allowance  for  conflicting  considerations,  were 
capable  of  breeding  an  inference  of  it,  and  a 
jury  might  draw  it  in  the  proper  exercise  of 
their  function,  it  was  sufficient 

Billings  T.  Breinig,  supra. 

It  is  not  the  province  of  the  court  to  pass 
npon  the  weight  of  the  evidence. 

Carver  y.  Detroit  db  3.  PI.  Boad  Co.  61  Mich. 
593. 
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The  takipg  of  the  case  from  the  jury  can 
only  be  authorized  upon  the  strongest  case 
made  by  any  of  the  witnesses. 

Marcott  v.  Marquette,  H.  db  0.  B.  Co.  47 
Mich.  7;  Harris  y.  Clinton  Twp.  64  Mich.  452; 
LittU  V.  Street  B.  Co.  of  Grand  Bapids,  78 
Mich.  207;  Breckenfelder  y.  Lake  Shore  db  M. 
S.  B.  Co.  79  Mich.  563. 

Negligence  cannot  be  conclusively  estab- 
lished by  a  state  of  facts  upon  which  fair- 
minded  men  may  differ. 

Detroit  d  M.  B.  Co.  y.  Van  Steinburg,  17 
Mich.  99:  Suioboda  y.  Ward,  40  Mich.  424; 
Luke  V.  Wheat  Min.  Co.  71  Mich.  864;  Adams 
y.  Iran  Cliffs  Co.  78  Mich.  271;  Brezee  v.  Pow- 
ers, 80  Mich.  182;  Bouob  y.  Blodgetl  db  Davis 
Lumber  Co.  18  L.  R.  A.  728,  85  Mich.  519; 
Hagan  y.  Chicago,  D.  db  0.  G.  T.  Junction  B, 
Co.  86  Mich.  615. 

What  is  required  in  these  cases  is  reasonable 
prudence,  and  a  person  is  only  required  to  take 
such  precautions  as  a  reasonably  prudent  man 
would  under  all  the  circumstances  take. 

Cooper  y.  Txike  Slu/re  db  M.  S.  B.  Co.  66  Mich. 
266;  Breckenfelder  y.  Lake  Shore  db  M.  S.  B. 
Co.  79  Mich.  568;  HeVdg  y.  Michigan  Cent.  B. 
Co.  85  Mich.  859;  Biehmond  y.  Chicago  db  W. 
M.  B.  Co.  87  Mich.  880. 

Where  a  railroad  company  omits  its  duty 
and  a  person  is  injured  thereby,  although  the 
injured  person  may  by  his  own  acts  or  omis- 
sions induced  by  the  negligence  of  the  -com- 
pany, haye  been  guilty  of  some  fault  which 
contributed  to  the  injury  complained  of,  such 
fault  ought  not  to  be  permitted  to  avail  the 
company  in  making  defense  against  the  wrong- 
ful act  unless  it  was  willful  or  so  gross  as  to 
make  it  equally  inexcusable. 

Klanowski  y.  Grand  Trunk  B.  Co.  67  Mich. 
529;  Chicago  dbN.E.B.  Co.  y.  Miller,  46  Mich, 
582;  Dickinson  y.  Port  Huron  db  N.  W.  B.  Co. 
63  Mich.  47;  Richmond  y.  Chicago  db  W.  M.  R 
Co.  supra;  Sanborn  y.  Detroit,  B.  C.  db  A.  R 
Co.  16  L.  R.  A.  119,  91  Mich.  589;  Jones  v. 
East  Tennessee,  V.  db  G.  R  Go.  128  U.  S.  445, 
82  L.  ed.  480;  Continental  Improv.  Co.  y.  Stead, 
95  U.  S.  167,  24  L.  ed.  407;  Weber  y.  New  Tork 
Cent,  db  H.  B.  B.  Co.  58  N.  Y.  461;  Voak  y. 
Northern  Cent.  B.  Co.  75  N.  Y.  820;  French 
V.  Taunton  Branch  Bailroad,  116  Mass. 
637. 

It  is  not  simply  the  statutory  signals  which 
are  at  all  times  necessarily  sufficient.  Although 
the  statute  does  not  require  head-light  or  other 
suffiqient  light  to  be  placed  in  front  of  an  ap- 
proaching train  at  night,  yet  we  know  that  it 
is  the  custom  of  all  well-regulated  railroad  com- 
panies to  haye  such  a  light  upon  their  trains; 
and  a  person  traveling  at  night  has  a  right  to 
expect  that  this  customary  regulation  will  bo 
observed. 

Smedis  y.  Brooklyn  dbRB.RCo.QS'S.Y. 
18;  Glenny.  Columbia  db  G.  B.  Co.  21  S.  C.  466; 
Alabama  G.  S.  B.  Co.  y.  Jmes,  71  Ala.  487; 
Collins  y.  St.  Paul  dt  8.  C.  B.  Co.  80  Minn. 
81;  Bishop,  Non-Cont.  L.  §§  88,  672, 1024;  Jn- 
dianapolU  db  St.  L.  R  Co.  y.  Galbreat/i,  63  III. 
436;  Burling  v.  Illinois  Cent.  B.  Co.  85  III.  18; 
Chicago  db  N.  W.  B.  Co.  y.  Taylor,  69  111.  461, 
18  Am.  Rep.  626;  Bailey  v.  iVew  Haven  db  N. 
Co.  107  Mass.  496;  Robinson  y.  Western  Pae. 
R  Co.  ^  Cal.  409;  Kennedy  y.  North  Missouri 
B.  Co.  86  Mo.  851;  Hathaway  y.  Toledo,  Hf.^A^f^ 
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W.  B,  Oo.  46  Ind.  26;  BecJcB  r,  Miuauri  Pac. 
R  Oo.9L.IL  A.  164, 102  Mo.  544 
Where  a  trayeler  upon  the  highway  ap- 

Sroached  a  croasing  and  could  neither  see  nor 
ear  any  indications  of  an  approaching  train, 
he  is  not  charged  with  nj^ligence  for  assuming 
that  there  is  no  train  sufficiently  near  to  make 
the  crossing  dangerous. 

Kennayde  7.  PoGific  R.  Co,  45  Mo.  255;  Tabor 
v.  Missouri  VaUey  B.  Co.  ^  Mo.  858,  2  Am. 
Rep.  517. 

A  defendant  cannot  impute  want  of  vigi- 
lance to  one  injured  b^  his  act  as  negligence 
if  the  very  want  of  vigilance  was  in  conse- 
quence of  an  omission  of  duty  on  the  part  of 
Uie  defendant. 

Pennsylvania  R  Co,  t.  Ogier,  85  Pa.  60. 

No  duty  necessarily  rests  upon  a  person  to 
stop  his  team,  and  whether  he  should  or  not  is 
ffenerally  a  question  to  be  determined  by  the 
Jury. 

Guggenheim  v.  Lake  Shore  ds  Jf.  8.  R.  Co. 
66  Mich.  158;  T/iotnas  v.  Chicago  db  Q,  T.  R, 
Co.  86  Mich.  504;  Richmond  v.  Chicago  db  W. 
M.  R.  Co.  87  Mich.  880;  LanerenB  v.  Chicago, 
R.  I.  db  P.  R.  Co.  56  Iowa,  689;  Daifis  v.  JSreto 
York  Cent,  db  H.  R.  R  Co.  4.1  N.  Y.  400;  Jf<M- 
soth  V.  Delaware  db  H.  Canal  Co.  64  N.  7.  581; 
Terry  v.  Jewett,  78  N.  Y.  888;  Spencer  v.  lUi- 
nois  Cent.  R.  Co.  20  Iowa,  55;  Duffy  T.  Chicago 
dbN.  W.R  a».  82  Wis.  269. 

Montg^omeryt  J.,  delivered  the  opinion 
of  the.  court : 

The  question  of  most  importance  involved 
in  this  case  is  that  of  the  contributory  neg- 
ligence of  the  driver  of  plaintlfT^s  vehicle 
when  they  approached  the  crossing  where  tiie 
accident  occurred.  The  scene  of  the  accident 
is  indicated  by  the  diagram  appended  to  the 
opinion  of  Mr.  Justice  Grant.  The  highway 
and  the  railroad  do  not  meet  at  right  angles, 
so  that  in  traveling  from  the  west  towards 
the  railway  track  the  view  would  not  be 
directly  in  the  face  of  an  approaching  train. 
The  night  when  the  injury  occurred  was  very 
dark.  The  evidence  shows  that  when  ap- 
proaching the  crossing  the  horses  were  on  a 
walk,  ^o  stop  was  made  for  the  purpose  of 
listening,  but  the  driver  and  those  in  the 
vehicle  testified  that  they  looked  for  an  ap- 
proaching train,  but  saw  none,  and  that  they 
listened  and  did  not  hear  anv  signal.  The 
engine  was  running  backward,  and  the  testi- 
mony is  conflicting  as  to  whether  there  was 
any  light  at  the  rear  end  of  the  cab.  The 
question  presented  is  whether  it  was  the  duty 
of  the  driver,  under  the  circumstances,  to 
bring  his  team  to  a  stop  in  order  to  listen  for 
an  approaching  train.  Our  decisions  have 
settled  the  law  as  follows :  First.  A  railroad 
track  is,  in  and  of  itself,  a  warning  of 
danger,  calling  upon  one  about  to  cross  to 
use  his  senses,  and  to  look  and  listen  for  ap- 
proaching trains.  Lake  Shore  db  M.  S.  R.  Co. 
V.  Miller,  25  Mich.  274.  Second.  It  it  not 
incumbent  in  all  cases  for  the  driver  to  stop 
his  team,  if  the  track  is  clear,  and  he  can 
safely  rely  on  his  sense  of  sight.  Guggenheim 
V.  Lake  Shore  db  M.  8.  R.  Co.  66  Mich.  158 ; 
Thomas  v.  (Micago  db  G.  T.  R.  Co.  86  Mich. 
504 ;  Richmond  v.  Chicago  db  W.  M.  R.  Co. 
87  Mich.  880.  Third.  Am  to  whether,  in  a 
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particular  case,  the  driver  is  justified  ia 
relying  upon  his  sense  of  sight  alone,  must^ 
we  take  it,  depend  upon  the  circumstances 
of  the  case  presented.  No  case  precisely 
analogous  to  tne  one  under  consideration  has 
been  decided  by  this  court.  In  Mynning  v. 
Detroit,  L.  db  N.  R.  Co.,  U  Mich.  08,  it  ap- 
peared that  on  a  dark  and  stormy  night  the 
deceased  was  killed  while  crossing  the  track, 
under  circumstances  which  showed  con- 
clusively the  negligence  of  the  railroad  com- 
panv ;  that  he  was  acquainted  with  the  rail- 
road crossing  at  the  street  in  question ;  that 
he  walked  at  a  rapid  pace  towards  and  upon 
the  railroad  track,  without  checking  his 
speed,  or  stopping  or  looking  or  listening, 
or  taking  any  precaution  whatever,  to  as- 
certain whether  a  train  was  about  to  pass ; 
that  others  who  were  about  to  cross,  whose 
opportunities  for  observation  were  no  better 
than  those  of  deceased,  saw  and  heard  the 
train.  Mr.  Justice  Ghamplin,  in  rendering 
the  opinion  of  the  court,  said:  ** Ordinary 
care  would  have  required  him  to  at  least  look 
up  and  down  the  track  before  crossing ;  and 
if  the  ni^ht  was  so  dark  as  to  make  it  diffi- 
cult to  distinguish  a  train  approaching,  then 
ordinary  care  would  have  called  upon  him 
to  resort  to  his  sense  of  hearine.  and  to  pause 
and  listen  before  entering  upon  the  place  of 
danger."  In  Brady  v.  Tdedo,  A.  A.  db  N.  M. 
R  Co.,  81  Mich.  616,  it  appears  that  the 
driver  of  the  vehicle  was  familiar  with  the 
crossing;  that  the  railroad  track,  for  some 
distance  before  crossing  the  highway,  runs 
through  an  orchard ;  that  the  trees  coming 
near  the  surface  of  the  ground,  together  with 
other  trees  and  bushes  there,  partly  obscured 
the  view  of  persons  going  southward  of  any 
train  going  to  the  southeast.  The  track 
crossed  the  nigh  way  obliquely.  The  track 
extends  from  north  to  south,  and  the  high- 
way runs  in  a  northwesterly  and  south- 
easterly direction.  It  appeared  that  the 
plaintiff,  sitting  on  the  hounds  of  his  wagon 
between  the  two  hind  wheels,  drove  upon  the 
track  without  stopping,  although  he  testified 
that  he  looked  in  bnth  directions.  The  court 
held  as  matter  of  law  that  he  was  jguilty  of 
contributory  negligence.  In  the  opinion  Mr, 
Justice  Long  states:  ''The  circumstances 
stated  by  the  plaintiff  showed  conclusively 
that  he  was  not  using  ordinary  care  in  ap- 
proaching the  crossing.  Here  was  a  crossing 
so  much  obstructed  by  intervening  obiects 
that,  according  to  his  testimonv,  he  could  not 
see  a  train  coming  from  that  airection — rid- 
ing, as  he  was,  upon  the  hounds  of  his  wag- 
on—until he  was  within  20  or  25  feet  of  the 
crossing,  and  then  only  a  little  distance  up 
the  track, — some  few  rods.  He  was  riding 
with  his  back  turned  in  the  direction  from 
which  the  train  was  approaching,  and  he  knew 
that  it  was  about  time  for  its  approach ;  and 
yet  he  drove  along  and  upon  the  track  without 
stopping ;  and  even  when  his  horse  halted  on 
reaching  the  track  he  urged  her  forward  with 
the  lines.  ...  It  was  shown  further  that 
there  was  a  mill  near  the  crossing,  which 
was  in  operation,  and  creating  some  noiae 
and  confusion.  Others  standing  near  there 
saw  the  train  approaching,  and  had  heard  th» 
sounding  of  the  whistle  at  the  crossing  above* 
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Some  of  them  attempted  to  call  the  attention 
of  the  plaintiff  to  the  train's  approach,  but 
were  unable  to  do  so,  as  he  appeared  to  take 
no  note  of  what  was  passing.  As  the  facts 
are  presented  by  this  record,  it  was  the  duty 
of  the  plaintiff  to  have  stopped  his  team,  and 
to  have  taken  some  precaution  to  ascertain 
if  the  train  was  approaching,  which  he  knew 
was  about  due."  And  further,  it  was  said : 
*  A  greater  duty  was  imposed  upon  the  plain- 
tiff in  the  present  case  by  the  fact  that  he 
knew  the  crossing  to  be  a  dangerous  one.  He 
knew  its  condition,  and  that  he  would  be 
unable  to  see  the  train  until  arriving  at  the 
crossing.  He  had  no  right  to  close  his  ears, 
and  drive  along  without  stopping,  when  he 
must  have  known  that  the  noise  of  his  wagon 
and  of  the  mill  would  shut  off  the  sound  from 
the  approaching  train. "  In  the  present  case 
there  was  no  obstruction  other  than  the  dark- 
ness, whicdi.  of  course,  would  not  have  pre- 
vented the  plaintiff  and  her  companions  nt>m 
seeing  a  headlight.  The  sense  of  sight  was 
therefore  as  safe  a  guide  as  in  the  daytime, 
unless  it  be  held  that  travelers  are  guilty  of 
contributory  negligence  as  matter  of  law  in 
not  anticipating  that  trains  will  be  run  in 
the  open  country  without  headlights.  We 
think  the  law  ought  not  to  be  so.  It  is  most 
anusual  and  extraordinary  for  this  to  occur. 
And  we  think  it  should  be  at  least  a  question 
for  the  ju^  as  to  whether  a  traveler  is  in 
fault  in  failing  to  anticipate  and  guard 
against  such  an  unusual  thing  as  the  running 
of  a  train  without  a  headlight.  The  case 
mi|?ht  be  different  in  a  yard  wnere  switching 
is  done,  and  where  cars  are  switched  in  the 
night-time  without  the  use  of  a  headlight, 
as  was  the  fact  in  the  Mynning  Case. 

Exception  is  taken  to  the  language  of  the 
court  in  that  portion  of  the  charge  where  it 
is  said :  "  The  blowing  of  the  whistle  and 
the  ringing  of  the  bell  a  mile  away  from  the 
crossing  would,  of  course,  give  no  warning 
to  people  about  to  cross  the  railroad  track.^ 
The  court  added  this :  ^'The  object  of  it  is 
to  warn  people  about  to  cross  the  railway 
track  that  a  train  is  approaching,  so  that  the 
warning  should  be  given  within  such  a  rea- 
sonable distance  as  would  fairly  notify 
people  who  are  about  to  cross  the  track  of  the 
approach  of  the  train. "  We  think  there  was 
no  error  in  this  part  of  the  charge,  when  read 
in  connection  with  the  whole  charge,  and 
when  it  is  considered  in  the  light  of  the 
request  of  defendant's  counsel  which  had 
been  given  by  the  court  immediately  preced- 
ing, as  follows:  ''The  law  requires  of  a 
railroad  company  that  it  cause  the  whistle 
to  be  blown  not  less  than  forty  rods  from  tho 
crossing.  It  is  not  required  to  be  blown 
within  forty  rods  of  the  crossing,  nor  within 
any  other  distance  except  a  reasonable  dis- 
tance. "  The  court  added  to  this :  "  The  law 
does  not  require  the  whistle  to  be  blown 
within  forty  rods,  nor  does  it  specify  the 
exact  distance  at  which  the  whistle  shall  be 
blown  and  the  train  hands  begin  ringing  the 
bell.  That  distance,  however,  should  be  a 
reasonable  one.  It  must  be  more  than  forty 
rods,  but  it  must  be  a  reasonable  distance."^ 
It  must  be  remembered  that  preceding  this 
charge  the  court  had  already  directed  the 
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Jury  that,  if  the  whistle  had  been  sounded 
at  St.  John's  crossing,  and  the  plaintiff  and 
her  party  could  have  heard  it  by  remaining 
quiet  and  listening,  and  they  were  at  such  a 
point  that  it  was  their  duty  to  remain  quiet 
and  listen  at  the  time,  they  would  be  guilty 
of  contributory  negligence  if  they  did  not  hear 
it.  It  is  evident  from  this  that  the  court 
was  calling  the  attention  of  the  jury  merely 
to  what  would  be  a  reasonable  distance  under 
the  statute  which  requires  the  whistle  to  be 
sounded.  We  see  no  error  in  that  part  of  the 
charge. 

Counsel  for  defendant  requested  the  court 
to  charge  as  follows :  **  It  does  not  appear 
from  the  testimony  of  the  plaintiff  herself 
that  she  looked  and  listened  for  a  coming 
train  when  the  vehicle  in  which  she  was 
riding  was  approaching  the  track;  and,  as 
she  was  more  familiar  with  the  locality  than 
her  driver,  and  as  she  has  the  burden  of 
proving  her  personal  freedom  from  contrib- 
utory  negligence,  and  as  she  was  bound  her- 
self to  look  and  listen  for  a  coming  train, 
she  has  not  shown  her  personal  freedom  from 
contributory  neglijB^ence,  and  she  cannot  re- 
cover in  this  action."  The  plaintiff  was 
called  as  a  witness,  and  testified  that  she 
could  remember  nothing  except  going  to 
Hartford  and  starting  homeward,  bhe  was 
injured  in  her  back,  and  her  limbs  paralyzed 
so  that  she  was  unable  to  walk,  and  a  great 
share  of  the  time  since  the  injury  she^had 
been  entirely  helpless.  The  last  recollection, 
she  testifies,  she  has  was  the  party  leaving 
Hartford  ^oing  towards  home,  and  that  it 
was  a  dark  night.  The  witnesses  called  in 
her  behalf,  who  were  her  companions  in  the 
bugi^y  in  which  she  was  riding,  however, 
testified  that  before  they  reached  the  cross- 
ing, and  at  some  point  which  is  not  very 
delnitely  fixed,  the  plaintiff  did  look  and 
was  apparently  listening  to  see  if  she  could 
hear  the  approach  of  a  train.  We  think  there 
was  some  evidence  from  these  witnesses 
proper  to  be  submitted  to  the  jury  upon  the 
question  of  her  due  care  in  approaching  the 
crossing,  and  that  the  Jury,  under  the  gen- 
eral charge  of  the  court,  were  fully  and 
fairly  instructed  upon  this  branch  of  the 
case,  and  the  rights  of  the  defendant  fully 
guarded. 

Counsel  for  defendant  requested  the  court 
to  submit  the  following  special  questions  of 
fact  to  be  found  by  the  Jury :  (1)  Did  the 
train  in  question  make  a  rumbling  noise  as 
it  passed  over  the  bridges  before  reaching 
the  place  of  the  accident?  (2)  If  the  driver, 
Cavanaugh,  had  been  listenine;  for  the  com- 
ing train  as  he  drove  towards  the  track,  could 
he  have  heard  the  train  in  question  as  it 
crossed  the  bridges?  (8)  Was  there  any 
noise  which  prevented  plaintiff  and  her  party 
from  hearing  the  approaching  train  when 
they  were  within  100  feet  from  the  track? 
(4)  Was  the  whistle  blown  at  all  after  leav- 
ing Hartford,  and  before  the  place  of  the  ac- 
cident? The  court  submitted  the  first  three 
questions.  To  the  first  the  jury  answered, 
**  Yes  •"  and  to  the  second  and  third  answered, 
"  No. "  The  fourth  question  the  court  refused 
to  submit  to  the  jury,  but  directed  them  to 
answer  ^'Tes,''  which  they  did.     It  is  con- 
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tended  upon  the  part  of  defendant  that  the 
direction  of  the  court  to  answer  "Yes"  was 
prejudicial  to  the  rights  of  the  defendant, 
for  the  reason  that  it  had  a  right  to  know 
whether  the  jury  were  finding  the  facts  in 
accordance  with  the  evidence,  or  whether  the 
jury  entirely  overlooked  and  ignored  the 
evidence  upon  a  given  point  when  it  was  all 
one  way ;  and  whether  the  jury  were  apply- 
ing the  law  as  given  by  the  court  to  the 
facts  as  tney  found  them.  The  court  was  not 
in  error  in  directing  the  answer  to  this  ques- 
tion, for,  as  is  well  said  by  the  court  in  di- 
recting the  answer,  "the  testimony  was  all 
one'  way. "  It  was  shown  by  witnesses  both 
for  plaintiff  and  defendant,  and  not  disputed, 
that  the  whistle  was  blown  after  the  train 
left  Hartford  and  before  it  reached  the  cross- 
ing, and  there  was  no  testimony  tending  in 
any  degree  to  contradict  this.  Whether  it 
was  blown  soon  after  the  train  left  Hartford, 
at  St.  John's  crossing,  or  at  some  other  point 
on  the  road,  is  in  dispute ;  but  the  question 
was  not  directed  to  the  point  as  to  where  it 
was  blown,  but  whether  it  was  blown  at  all 
after  the  train  left  the  village.  These  special 
questions  to  the  jury  are~ intended  for  the 
purpose  of  a  finding  upon  some  particular 
questions  of  fact  in  dispute  on  the  trial. 
Foiclei'  V.  Hoffman,  81  Mich.  215 ;  Pigott  v. 
Engle,  60  Mich.  221.  There  could  have  been 
but  one  answer  to  the  question,  and  that  was 
the  aflirmative  one,  which  the  court  properly 
directed. 

Defendant  further  requested  the  court  to 
charge  as  follows :  ''It  appears  by  the  testi- 
mony on  the  part  of  the  plaintiff  that  at  the 
time  of  the  accident  the  plaintiff  was  engaged 
in  an  unlawful  occupation,  in  that  she  was 
driving  from  the  railroad  station  on  Sunday, 
for  pleasure,  and  not  in  any  work  of  charity 
or  necessity,  and  for  this  reason  the  defend- 
ant is  not  liable  to  the  plaintiff  for  injuries 
resulting  from  the  negligence  of  its  em- 
ployes. "  This  question  was  not  presented  by 
the  oral  argument,  but  we  pass  upon  it  be- 
cause it  is  iusisted  upon  in  the  brief  of  coun- 
sel. How.  Stat.,  §  2015,  provides:  "No 
person  shall  keep  open  his  shop,  warehouse, 
or  workhouse,  or  shall  do  any  manner  of 
labor,  business,  or  work,  or  be  present  at 
any  dancing,  or  at  any  public  diversion, 
show,  or  entertainment,  or  take  part  in  any 
sport,  game,  or  play,  on  the  first  day  of  the 
week.  The  foregoing  provision  shall  not 
apply  to  works  of  necessity  and  charity,  nor 
to  the  making  of  mutual  promises  of  mar- 
riage, nor  the  solemnization  of  marriages. 
And  every  person  so  offending  shall  be  pun- 
ished by  fine  not  exceeding  ten  dollars  for 
each  offense.  **  It  cannot  be  said  that  under 
the  testimony  in  this  case  the  plaintiff  was 
engaged  in  any  unlawful  enterprise,  even 
within  the  terms  of  this  statute,  in  riding 
from  the  railway  station  to  her  home  in  a 
peaceable  and  quiet  manner  on  a  Sabbath 
evening.  If  she  had  been  engaged  in  an  un- 
lawful enterprise  within  the  meaning  of  the 
statute,  she  would  be  subject  to  the  penalty 
fixed  by  the  statute.  In  nearly^  all  the  states 
it  has  been  held  under  quite  similar  statutes 
that  a  party  traveling  upon  the  highway 
upon  a  Sabbath,  either  from  necessity  or 
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pleasure  or  business,  who  is  injured  by  a 
collision  with  a  railway  train  at  a  crossing, 
is  not  barred  from  recovery  against  the  rail- 
road company  for  its  negligence  from  the  fact 
that  the  injury  occurred  on  Sunday.  Rnmch 
ton  v.  MilwoAikee  City  R,  Co.  59  Wis.  278; 
Jacobug  V.  8t,  Paul  A  C.  R,  Co.  20  Minn. 
130  (Gil.  110),  18  Am.  Rep.  BOO ;  Louisville, 
N.  A.  db  C.  R.  Co,  V.  Frawley,  110  Ind.  18 ; 
Smith  V.  New  York  8.  db  W.  R.  Co.  46  N. 
J.  L.  7 ;  Carroll  v.  Staten  Island  R.  Co.  58 
N.  Y.  184,  17  Am.  Rep.  221.  It  was  said  in 
Sharp  V.  Evergreen  Twp.,  67  Mich.  443:  "A 
person  has  the  right  to  travel  on  a  public 
highway  on  Sunday  for  any  lawful  purpose, 
and  the  township  charged  with  the  duty  of 
keeping  such  highway  in  repair  is  liable  for 
injuries  received  under  such  circumst^inces, 
the  same  as  if  received  on  a  week  day." 
The  request  was  properly  refused. 

Judgment  is  affirmed  with  costs. 

McGrath,  /.,  concurred  with  Mont- 
gomery, jf. 

Hooker,  Ch.  J.,  concurring: 

To  permit  the  recovery  of  a  judgment  for 
negligence  against  a  railroad  in  a  case  where 
the  injured  party  drives  upon  a  straight 
track  in  daylight  the  circumstances  should 
be  exceptional.  And,  while  darkness  may 
reasonably  make  the  use  of  the  senses — other 
than  sight — the  more  imperative  when  ap- 
proaching a  track,  the  necessity  and  uniform 
use  of  headlights  may  well  lead  travelers  to 
expect  and  rely  upon  them.  In  the  present 
caae  we  must  assume  that  the  engine  and  ca- 
boose made  comparatively  little  noise,  which, 
if  heard,  might  naturally  lead  to  the  inference 
that  it  was  distant,  or  upon  another  railroad, 
which  the  absence  of  a  headlight  would  be 
likely  to  confirm.  The  reflection  from  the 
headlight  upon  the  end  of  the  caboose,  if 
where  it  could  be  seen,  might  be  equivalent 
to  a  headlight,  but  from  the  relative  direc- 
tions of  the  railroad  and  highway  we  cannot 
say  that  it  should  have  been  seen,  that  beings 
a  proper  ouestion  for  the  jury.  The  infer- 
ence should  not  be  drawn  that  absence  of 
light  excuses  negligence,  but  under  the  facts 
in  this  case  we  cannot  say  as  matter  of  law 
that  the  plaintiff  did  not  exercise  the  care 
and  caution  which  the  ordinarily  prudent 
traveler  upon  a  country  highway  would  have 
exercised.  In  my  opinion,  the  circuit  judge 
was  right  in  submitting  this  question  to  t£e 
jury. 

LoniTt  (7.,  dissenting: 

I  am  unabl«9  to  distinguish  this  case  upon 
principle  from  Mynning  v.  Detroit,  L,  <fc  N. 
R.  Cb.,  64  Mich.  93,  and  from  Brady  v.  Toledo, 
A.  A.  &N.  M.  R.  Co.,  81  Mich.  616,  and  am 
of  the  opinion  that  under  the  circumstances 
shown  the  plaintiff  and  her  party  should  have 
stopped  and  listened  before  entering  upon  tbo 
track.  In  actions  for  negligent  injuries  the 
burden  of  proof  is  upon  tlie  plaintiff  to  show 
that  the  defendant  is  entirely  responsible  for 
the  injuries,  and  that  negligence  on  the  part 
of  plaintiff  does  not  contribute  thereto ;  and 
negligence  on  the  part  of  the  driver  of  a  team 
is  imputable  to  the  plaintiff  under  well- 
settled  rules  in  this  state.     The  evidence  in 
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ih!s  case  shows  beyond  dispute  that  the  train 
with  which  plaintiff  collided  was  making 
great  noise,  and  the  plaintiff  and  her  party 
could  undoubtedly  have  heard  its  approach 
if  they  had  stopped.  The  fact  that  it  was 
CO  dark  a  night  that  one  could  scarcely  see 
the  length  of  the  team  necessitated  that  the 
plaintiff  should  exercise  more  than  ordinary 
care ;  and,  as  said  in  Mynning  y.  Detroit^  L. 
A  N.  B.  Co,,  9upra,  if  it  was  difficult  to 
distinguish  an  approaching  train,  then  or- 
dinary care  required  a  resort  to  her  sense  of 
hearing,  and  to  pause  and  listen  before  enter- 
ing upon  this  place  of  danger.  This  it  is  not 
pretended  she  did  do,  and  I  think  the  court 
ahoold  haye  Instructed  the  Jury  that  the 


plaintiff,  under  such  circumstances,   could 
not  recover. 

€h*ant»  J.,  dissenting : 

I  think  the  court  should  have  directed  a 
yerdict  In  this  case  for  the  defendant,  on  the 
mround  of  the  plaintiff's  own  negligence. 
She,  and  those  who  were  with  her  at  the  time 
of  the  accident,  testify  that  the  night  was 
very  dark ;  so  dark  that  they  had  difficulty 
in  finding  their  team,  which  had  been  hitched 
to  the  fence  by  the  roadside,  to  await  the 
arrival  of  the  excursion  train  upon  which 
two  of  the  party  were  to  come.  The  situation 
of  the  railroad  and  of  the  highway  appean 
in  the  following  diagram : 
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The  distance  from  the  depot  to  the  crossing 
along  the  railroad  is  a  little  over  a  mile ; 
from  St.  John's  crossing,  where  it  is  conceded 
that  the  whistle  was  blown,  to  the  crossing 
is  one-half  mile;  from  Anderson's  to  the 
crossing,  in  a  direct  line,  is  over  half  a  mile ; 
from  the  depot  to  the  first  bridge  is  about 
three  quarters  of  a  mile.  Plaintiff  and  all 
the  members  of  her  party,  including  the 
driver,  were  entirely  familiar  with  the  situa- 
tion. They  knew  that  they  were  nearin^  this 
crossing,  which,  under  all  the  authorities, 
is  a  warning  of  danger.  Trains  are  liable 
to  approach  at  any  time,  and  at  a  high  rate 
of  speed.  The  care  to  be  exercised  must  be 
measured  by  the  danger  which  is  imminent. 
The  greater  the  danger,  the  greater  must  be 
the  care.  The  question  is  what  care,  under 
the  circumstances,  the  plaintiff  and  those 
with  her  owed  to  themselves  and  to  the  de- 
fendant in  approaching  the  crossing.  The 
claim  of  the  plaintiff  is  that  she  and  her 
party  were  not  obliged  to  stop  their  team  and 
listen,  but  that  thej  had  performed  their 
whole  duty  when  they  looked  back,  as  they 
were  riding  along,  to  see  if  they  could  see 
signs  of  an  approaching  train,  and  had  lis- 
tened, as  well  as  they  could,  amid  the  noise 
made  by  their  carriage  and  their  two  horses. 
If  this  constitutes  in  law  proper  care  and 
prudence  on  their  part,  then  tiie  verdict 
should  be  sustained  ;  otherwise  it  should  not. 
The  road  was  gravel,  mixed  with  clay. 
William  Cavanaugh  testified  that  the  wagon 
was  making  a  little  rattling  on  the  stones, 
and  again  that  the  wheels  made  a  little  noise 
running  over  the  pebbles.  Another  of  plain- 
tiff's witnesses,  Mr.  Hilliard,  said  that  it 
was  what  was  called  a  '^  gravel  road, "  covered 
with  a  gravelly  cement ;  that  it  packed,  and 
was  as  hard  almost  as  stone.  One  of  the 
party.  Miss  McShannock,  testified  that  the 
wa^on  was  making  no  more  noise  than  an 
ordinary  wagon  would  make.  It  is  apparent 
that  two  horses,  and  a  carriage  containing 
four  passengers,  goinff  over  such  a  road, 
would  make  considerable  noise,  even  upon  a 
walk.  It  is  moreover  apparent  that  the  only 
listening  done  was  done  while  they  were  en- 
gaged in  ordinary  conversation.  One  of  the 
party—John  McShannock— testified :  "  Ques- 
tion. What  did  you  do  in  the  way  of  listen- 
ing to  hear  if  there  was  anything  coming? 
Answer.  Well,  we  all  listened.  Wasn't 
making  any  great  amount  of  noise  talking." 
Miss  McShannock  testified  that  they  chatted 
and  visited  until  they  got  within  a  little  way 
of  the  track.  Mr.  McShannock  testified  that 
they  were  engaged  in  ordinary  conversation, 
and  were  sometimes  laughin?.  The  only 
evidence  that  plaintiff  looked  or  listened 
comes  from  one  of  the  party,  who  says :  ^I 
know  she  looked  around, —moved  around  in 
her  seat.  8he  was  looking  that  w^.  I  don '  t 
know  whether  she  did  or  not.  1  supposed 
she  did  from  her  movement."  She  herself 
testifies  that  she  remembers  nothing  that  oc- 
curred. There  is  no  evidence  in  the  record 
that  they  all  at  ond  time  ceased  talking  and 
listened.  It  requires  but  little  noise  in  close 
proximity  to  one  to  prevent  hearing  another 
and  greater  noise  at  a  distance,  which  would 
otherwise  be  distinctly  heard.  The  night 
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was  still.    There  was  no  Intervening  object 
to  obstruct  the  hearing.     All  the  witnesses 
agree  to  this.  '  In  daylight  the  train  would 
have  been  in  plain  sight  of  the  plaintiff  all 
the  way  from  the  village.    The  little  mound- 
or  rise  of  ground  was  not  above  the  line  or 
vision,  and  could  therefore  have  formed  no- 
obstruction  to  hearing.     If  plaintiff  could 
not  see,  it  became  her  clear  duty  to  stop  and 
listen.    In  Bradif  v.  Toledo,  A.  A.  d  Jf.  J£. 
B,  Co,,  81  Mich.  616,  the  plaintiff  was  held 
guilty  of  negligence  in  attempting,  without, 
stopping  and  listening,  to  cross  a  railroad< 
track  so  obstructed  by  intervening  objects- 
that  he  could  not  see  a  train  approaching  from 
one  direction  until  he  was  within  from  ^  to- 
26  feet  of  the  crossing.    In  that  case  plaintiff 
was  alone,  and,  sitting  upsn  his  wagon,  was- 
approaching  the  crossing  at  a  walk,  and  was- 
looking  for  a  train,  whicn  he  knew  was  about, 
due.     He  testified  that  he  did  not  hear  be- ' 
cause  the  wind  was  blowing  the  sound  from, 
him.     He  was  held  guilty  of  contributory 
negligence.     It  was  there  said :    "A  persoa 
familiar  with  a  railroad  crossing,   having' 
been  frequently  over  it,   and  knowing  itSr 
location,  when  approaching  the  same  is  under 
the  highest  possible  obligation  to  observe- 
such  precautions  as  are  needful  to  avoid  a. 
collision ;  and  failure  so  to  do  is  contributory 
negligence  that  will   prevent  recovery  for 
damages,    if  any  accrue;"   citing  Hoom  v. 
Grand  Bapid$  S  I.   B.  Oo,,  47  Mich.  401. 
The  highest  possible  obligation  certainly 
requires  the  exercise  of  every  reasonable  pre- 
caution to  avoid  the  danger.     It  certainly 
makes  no  difference  in  what  manner  one'» 
view  of  a  railroad  near,  a  crossing  is  ob- 
structed, whether  by  trees,  or  embankments, 
or  by  intense  darkness.    The  duty  in  the  on» 
case  is  no  other  or  different  than  in  the  other. 
If  Brady,    whose  view  was  obstructed  by 
trees,  could  not  recover,  on  account  of  his 
own  negligence  in  not  stopping  and  listen-^ 
ing,    neither  should  plaintiff  in  this  case^ 
whose  view  was  obstructed  by  intense  dark- 
ness.    If  there  is  any  difference  in  principlo- 
between  the  two  cases,  I  am  unable  to  dis- 
cover it. 

It  is  proven  beyond  controversy  that,  had 
the  plaintiff  and  her  party  stoppea  their  team 
and  listened  at  any  point  within  10  rods  of 
this  crossing,  they  would  have  heard  the  ap- 
proaching train,  and  the  distressing  accident, 
would  not  have  occurred.  Under  the  evi- 
dence, when  they  were  5  rods  from  the  cross- 
ing, the  train  was  from  16  to  20  rods  there- 
from, and,  of  course,  the  distance  between^ 
them  and  the  train  was  about  6  rods  less. 
Besides,  it  is  a  matter  of  common  experience 
and  knowledge  that  one  can,  upon  a  still 
night,  with  nothing  to  obstruct  the  hearing, 
or  distract  the  attention,  hear  an  approaching 
train  in  time  to  avoid  collision  at  a  crossing. 
To  hold  otherwise  would  be  ''to  fiy  in  the 
face"  of  a  fact  known  to  all,  and  to  discredit 
our  own  senses.  What  plaintiff's  witnesses 
heard,  under  circumstances  as  favorable  or 
more  unfavorable,  certainly  plaintiff  must 
be  held  able  to  have  heard  if  she  had  listened. 
One  Fred  P.  Allen  was  driving  over  this- 
same  road  on  his  way  home  from  the  depot 
at  the  same  time,  and  heard  the  train  whcik 
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it  WM  90  or  86  rods  distant.  Ha  also  testified 
that  lie  bad  beard  tbe  train  on  still  nigbts, 
goinff  over  tbis  piece  of  road,  when  be  was 
a  mile  away.  This  witness  bad  bis  wife  and 
child  with  him.  One  Orange  Hutchins  was 
liTinff  at  the  Anderson  Place,  marked  npon 
the  diagram.  He  was  90  rods  from  the  train, 
and  after  tbe  accident  heard  the  voices  at  the 
crossing  half  a  mile  distant.  John  Bracken- 
gast  came  to  Hartford  on  tbe  same  train,  and 
walked  home  on  this  same  road.  When  at 
Anderson  *s  be  beard  the  train,  and  heard  the 
whistle  on  tbe  St.  John's  crossing.  Joseph 
De  Yries  lived  close  by  this  crossing,  and 
was  therefore  in  the  same  direction  from  the 
approaching  train  as  was  the  plaintiff.  He 
heard  the  train  come  over  the  bridges.  R. 
W.  Btickney  also  came  to  Hartford  on  this 
train,  went  into  the  depot  and  remained  a 
while,  and  when  he  came  out  he  heard  the 
train  goine  across  the  bridge,  three  quarters 
of  a  niile  distant.  He  was  more  than  twice 
as  far  from  the  first  bridge  as  was  the  plain- 
tiff when  nearing  the  crossing,  and  more  than 
three  times  as  far  from  the  second  bridge. 
Henry  Thomas  was  approaching  another 
crossing  when  tbis  same  train  came  alouj 
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and  testified  that  he  was  driving  within  lO 
or  16  rods  of  the  crossing,  when  his  attention 
was  attracted  by  the  rumbling  noise  of  the 
train.  The  above  were  all  witnesses  for 
the  plaintiff.  For  tbe  defense  one  August 
Ament,  who  lived  70  rods  north  of  this  cross- 
ing, testified  that  on  a  still  night  he  could 
hear  trains  crossing  these  bridges.  The 
driver,  Cavanaugh,  testified  that  when  about 
four  rods  from  tbe  crossing  be  started  bis 
horses  from  a  walk  into  a  trot,  but  be  thinks 
that  they  came  to  a  walk  when  within  about 
two  rods  of  the  crossing,  and  the  first  knowl- 
edge be  bad  of  an  approaching  train  was 
when  the  horses  stepped  upon  the  plank  of 
the  crossing,  when  he  "noticed  tbe  locomo- 
tive loom  up." 

I  think  tbis  case  is  ruled  by  Brady  t.  7b- 
ledo.  A,  A.  A  N.  M,  R,  Co.,  iupra.  It  is 
true  that  in  that  case  Brady  knew  that  a  train 
was  about  due,  but  that  can  make  no  differ- 
ence with  the  rule.  Railroads  have  the  right 
to  run  trains  out  of  schedule  time,  siid  are 
constantly  doing  it.  It  i3  the  duty  of  every 
passenger  upon  a  public  highway  to  ap- 
proach these  crossings  with  the  same  care  and 
caution  as  he  would  if  he  had  the  knowledge 
that  a  train  is  due.  When  one  drives,  on  a 
dark  night,  upon  them,  without  stopping  to 
listen,  be  Is,  in  my  Judgment,  guilty  of 
gross  negligence.'  He  not  only  disregards 
bis  duty  towards  himself,  but  his  legal  duty 
to  those  who  are  traveling  upon  railroads, 
for  he  endangers  not  only  his  own  life,  but 
tbe  lives  of  others.  See  Orostick  v.  Detroit 
L.  ^If.  R,  Co,  W  Mich.  694 ;  Apsey  y.  De- 
troit, L.  dfjff.  IL  Oo.QS  Mich.  482. 

Railroad  companies  and  travelers  upon  tbe 
highway  are  alike  bound  to  the  exercise  of 
great  care  in  approaching  these  dangerous 
places.  The  former  are  liaole  if  they  neglect 
tbe   statutory  signals.    But  tbis  does  not 

instlfy  tbe  latter  in  assuming  that  they  will 
lear  ihese  signals  without  stopping  to  listen 
when  they  cannot  see.  If  these  signals  were 
given,  and  tbe  traveler  should  drive  his  team 
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upon  tbe  crossing  without  stopping  and 
listening,  he  would  certainly  be  guilty  of 
negligence,  and  liable  in  damages  tor  all  the 
Injury  which  resulted.  Neglect  of  duty  by 
eimer  does  not  excuse  the  negligence  of  the 
other.  When  both  neglect  this  plain  duty, 
both  are  equally  guilty,  and  neither  can  re* 
cover,  because  eacn,  by  the  exercise  of  proper 
care,  could  have  avoided  the  accident.  The 
rule  as  to  care  must  apply  to  the  citizen  in 
his  individual  as  well  as  in  his  corporate 
capacity.  The  rule  requiring  the  traveler  to 
stop  and  listen  when  he  cannot  see  is  reason* 
able.  It  imposes  no  hardship  or  inconveni* 
ence.  A  stop  of  a  few  seconds  would,  in 
this  instance,  have  warned  them  of  the  ap- 
proaching train.  Upon  what  principle  of 
reason  or  justice  can  plaintiff  and  her  com- 
panions be  held  excusable  for  not  doing  soT 
They  do  not  say,  nor  is  it  claimed,  that  they 
could  not  have  heard  the  noise  of  tbe  train  if 
they  had  stopped.  They  only  say  that  they 
believe  that  they  could  have  heard  the  whistle 
and  bell  without  stopping  the  noise  which 
they  themselves  were  making,  and  which 
was  under  their  own  control. 

The  plaintiff  and  her  companions  ask  the 
jury  to  believe  their  opinions  that,  notwith- 
standing that  the  noise  made  by  their  horses 
and  carriage  and  their  conversation  was  suf- 
ficient to  drown  the  noise  of  the  train  until 
it  struck  them,  yet  it  was  not  sufficient  to 
drown  the  noise  of  the  whistle  and  bell,  and 
that  they  would  have  beard  them  had  they 
sounded.  And  this,  too,  in  the  face  of  her 
other  witnesses  that  they  heard  the  train  at  a 
much  greater  distance  from  the  track  tlmn 
was  she,  and  that  they  also  saw  the  lights 
upon  it.  If  one  must  use  all  his  senses,  it 
is  his  clear  duty  to  put  himself  in  condition 
to  use  them,  otherwise  he  has  not  complied 
with  the  law,  which  requires  him  not  only 
to  listen,  but  to  listen  attentively.  The  duty 
to  stop  and  listen  is  supported  by  the  follow* 
ing  authorities :  LouiniUe,  If.  A,  A  C,  R. 
Co,  V.  Stommel,  126  Ind.  86 ;  Pennwlwinia  R. 
Co.  ▼.  Beale,  78  Pa.  604,  18  Am.  Rep.  753; 
Mynning  v.  Det/roit,  L.  dif.  R.  Co.  64  Mich. 
98;  Ch4ue  v.  Maine  Cent.  R.  Co.  78  Me. 
868;  Flemming  v.  Western  Pae.  R.  Co.  49 
Cal.  268;  Henee  v.  St.  Louie,  K.  C.  4b  N.  R. 
Co.  71  Mo.  686 ;  Pence  v.  Chicago,  R.  I.  iib 
P.  R.  Co.  68  Iowa,  746;  MerlOev.  JNeu>  York, 
L.  E,  d  W.  R.  Co.  49  N.  J.  L.  478.  Beach 
on  Contributory  Negligence,  says,  (section 
181 :)  ''In  attempting  to  cross  the  traveler 
must  listen  for  signals,  notice  signs  put  up 
as  warnings,  and  look  attentively  up  and 
down  the  track.  A  multitude  of  decisions 
of  all  the  courts  enforce  this  reasonable  rule. 
It  is  also  so  consonant  with  right  reason  and 
tbe  dictates  of  ordinary  prudence,  and  so 
much  in  line  with  the  ordinary  care  which 
the  average  of  mankind  display  in  the  daily 
routine  oi  life,  that  it  should  seem  to  be 
scarcely  dependent  upon  the  authority  of  de- 
cided cases  in  law  courts.  The  traveler  on 
the  highway  must  even  come  to  a  halt  for 
this  purpose ;  but  he  is  not  required  to  get 
out  of  his  wagon,  and  go  forward  on  foot  for 
tbe  purpose  of  looking,  especially  when  such 
a  course  would  not  have  prevented  the  col- 
lision, but  would  rather  have  exposed  the 
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traveler  to  the  very  peril  it  was  desicned  to 
avoid."  In  Mynning  v.  Detroit,  L.  £ N.  R. 
Co. ,  8\ipra,  it  is  said  :  "  Ordinary  care  would 
have  required  him  [the  traveler]  to  at  least 
look  up  and  dow;i  the  track  before  crossine ; 
and,  if  the  night  was  so  dark  as  to  make  it 
difficult  to  distinguish  a  train  approaching, 
then  ordinary  care  would  have  called  upon 
him  to  resort  to  his  sense  of  hearing,  ana  to 
pause,  if  need  be,  and  listen,  before  entering 
upon  the  place  of  danger."  In  Union  Pac. 
R.  Co.  V.  Adams,  33  Kan.  427,  plaintiff,  in 
company  with  others,  was  riding  along  the 
public  highway,  and  drove  upon  the  track 
without  stopping.  In  that  case,  as  in  this, 
plaintiff's  testimony  was  that  she  and  her  com- 
panions did  not  see  the  train.  It  was  there 
said :  "  It  is  the  duty  of  the  traveler  upon  a 
highwav  about  to  cross  a  railroad  track  to 
make  vigilant  use  of  his  senses  in  order  to  as- 
certain whether  there  is  present  danger  in 
crossing.  .  .  .  It  is  true  that  the  wind 
was  blowing  in  nearly  an  opposite  direction 
from  that  from  which  the  tram  was  coming, 
but  several  of  the  plaintiff's  witnesses  heard 
the  train,  and  we  have  no  doubt  that  if  the 
plaintiff  or  Adams  had  given  heed  and  list- 
ened they  would  have  discovered  its  approach, 
and  could  thus  have  avoided  the  accident." 
In  that  case  it  was  proven  that  the  whistle  was 
not  sounded  80  rods  from  the  crossinir,  as  re- 
quired, and  the  negligence  of  the  defendant 
was  regarded  as  proven.  See  also  Orippen 
V.  I^ew  York  Cent.  R.  Go.  40  N.  Y.  50.  It 
is  said  in  Chase  v.  Maine  Cent.  R,  Go. :  "  The 
verdict  is  clearly  wrong.  The  rule  is  now 
firmly  established  in  this  state,  as  well  as  in 
courts  generally,  that  it  is  negligence  per  se 
for  a  person  to  cross  a  track  without  first 
looking  and  listening  for  a  coming  train. 
If  his  view  is  unobstructed,  he  may  have  no 
occasion  to  listen,  but,  if  his  view  is  ob- 
structed, then  it  is  his  duty  to  listen,  and  to 
listen  carefully.  And  if  one  is  injured  at  a 
crossing  by  a  passing  train  or  engine,  which 
might  have  been  seen  if  he  had  looked,  or 
heard  if  he  had  listened,  presumptively  he 
is  guilty  of  contributory  negligence ;  and, 


if  the  presumption  is  not  repelled,  a  recovery 
for  the  injury  cannot  l?e  had.  This  [the  ob- 
struction] would  make  it  his  duty  to  listen, 
and  to  listen  carefully  and  attentively.  To 
do  this,  if  riding  in  a  sleigh,  and  especially 
with  bells  attached,  it  would  become  nec- 
essary to  stop  his  horse,  for  surely  he  could 
not  listen  carefully  and  attentivelv  without 
stopping  his  horse,  and  thus  stilling  the 
noise  of  his  own  team. "  This  was  what  was 
called  a  ^wrecking  train."  It  had  been  sent 
out  to  repair  a  fallen  bridge  near  by.  After 
repairing  the  bridce  they  returned  to  Hart- 
ford, late  in  the  day,  to  await  orders.  It 
arrived  at  Hartford  at  about  7  o*clock,  where 
it  waited  for  an  excursion  train  to  pass. 
The  engine  and  tender  were  built  solid,  and 
the  tender  was  about  10  or  12  'feet  shorter 
than  the  ordinary  kind  of  tenders.  The  cab 
projected  out  over  the  tender.  Defendant's 
witnesses  testified  that  a  red  light  was  hang- 
ing from  a  hook  in  the  center  of  the  back  end 
of  the  roof  of  the  cab.  This  is  the  customary- 
place  for  hanging  a  lantern  in  running  back- 
ward. There  were  two  white  lights  on  the 
front  of  the  engine,  near  the  pilot,  one  light 
on  each  side  of  the  caboose  towards  the  rear 
end  on  the  corner,  and  one  on  the  rear  and 
near  the  top.  The  engine  was  in  front  of  the 
train  running  backward.  Its  headlight  waa 
burning,  and  reflected  against  the  end  of  the 
car  behind  it.  It  was  necessary  to  run  the 
train  in  this  manner,  because  there  was  no 
turntable  between  the  fallen  bridge  and  the 
place  of  the  accident.  It  was  not,  therefare» 
negligence  per  se  to  run  this  engine  back- 
ward. This  oftentimes  becomes  necessary. 
In  Mahlen  v.  Lake  Shore  &  M.  8.  R.  Go,,  49 
Mich.  585,  a  passenger  train  was  running 
without  a  headlight,  and  this  was  excluded 
by  the  court  from  the  consideration  of  the 
jury.  Several  of  the  witnesses  for  the  plain- 
tiff saw  the  lights  upon  the  train  and  in  the 
caboose  where  there  were  several  men.  Judg- 
ment should  be  reversed,  and  a  new  trial 
ordered. 

Rehearing  denied  October  4,  1893. 
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William  H.  THORNBURG  (rf  af. ,  AppU., 

V. 

Daniel  S.  WIGGINS  and  Wife. 
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1.  A  Joint  tenancy  is  an  estate  held  by 
two  or  more  persons  Jointly*  so  that  dur- 
iDff  the  lives  of  all  tbey  are  equally  entitled  to  the 
en  Joyment  of  the  land,  or  its  equivalent  in  rents 
and  profits;  but  upon  the  death  of  one  his  share 
vesta  in  the  survivor  or  survivors  until  there  be 

'  but  one  survivor,  when  the  estate  becomes  one  in 


severalty  in  bim  and  descends  to  his  heirs  upon 
his  death. 

8.  Husband  and  wife  do  not  take  as  ten- 
ants by  entirety*  but  as  Joint  tenants,  under 
aoonveyaneo  to  them  **in  joint  tenancy." 

8«  A  Joint  tenant's  interest  in  property 
is  subject  to  execution. 

(October  19, 1B98.)   ; 

APPEA.L  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Randolph  County  in 
favor  of  plaintiffs  in  an  action  brought  to  en- 


NOTE.-The  nature  of  the  estate  created  by  a  deed 
to  both  husband  and  wife  is  the  subject  of  a  note  to 
Baker  v.  Stewart  (Kan.)  8  L.  R.  A.  434,  and  is  dis- 
cussed and  decided  also  in  Mittel  v.  Karl  (111.)  8  L. 
B.  A.  655:  McLeod  v.  Tarrant  (S.  C.)  ^  f ^  R.  A.  846: 
but  the  above  case  shows  the  exception  where  a 
22  L.  R.  A. 


deed  is  expressly  made  to  the  parties  'In  Joint  ten- 
ancy." 

A^  to  effect  of  divorce  on  tenancy  by  the  entirety, 
see  Stelz  v.  Schreck  (N.  Y.)  13  L.  R.  A.  825,  and  noU. 

As  to  tenancy  by  the  entirety  in  a  bond  and  mort« 
gage,  see  Be  Albreoht  (N.  7 J 18  L.  R.  A.  329. 
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iotn  an  execution  sale  of  certain  real  estate. 
Mcer$ed. 

Tlie  facts  are  stated  io  the  opinion. 

Messrs.  Thompson*  Marsh  ft  Thomp- 
•OB  for  appellants. 

Messrs.  Watson  &  Watson  and  J*  L. 
£n^le  for  appellees. 

Dailey*  c7.,  delivered  the  opinion  of  the 
«ourt: 

This  was  an  action  instituted  in  the  court 
below,  in  two  paragraphs,  in  the  first  of 
which  appellees  allege,  in  substance,  that 
on  and  before  December  15,  1884,  one  Lemuel 
Wiggins  was  the  o^ner  of  a  certain  tract  of 
real  estate,  therein  described,  containing  80 
acres ;  that  on  said  day  said  Lemuel  and  his 
wife,  Mary,  executed  and  delivered  to  the 
appellees  a  warrantjr  deed,  conveying  to  them 
the  fee  simple  of  said  real  estate ;  that  at  the 
time  of  said  conveyance  the  appellees  were, 
ever  since  have  been,  and  now  are,  husband 
and  wife ;  that  said  deed  conveyed  to  the  ap- 
pellees the  title  to  said  real  estate,  which 
they  took  and  accepted,  ever  since  have  held, 
ancl  now  hold  by  entireties,  and  not  other- 
wise ;  that  appellees  hold  their  title  to  said 
real  estate  by  said  deed  of  Lemuel  Wiggins, 
and  npt  otherwise;  that  on  the  24th  day  of 
April,  1877,  Isaac  R.  Howard  and  Isaac  N. 
Gaston,  who  were  defendants  below,  recov- 
ered a  judgment  in  the  Randolph  circuit 
court  for  the  sum  of  $403.70,  and  costs 
against  one  John  T.  Burroughs  and  the  ap- 
pellee Daniel  S.  Wiggins  as  partners  doing 
business  under  the  firm  name  of  Burroughs 
^  Wiggins;  that  on  May  12,  1-886,  said 
floward  and  Gaston  caused  an  execution  to 
be  issued  on  said  judgment,  and  placed  in 
the  hands  of  the  appellant  Thorn  burg,  as 
sheriff  of  said  county,  and  directed  him  to 
levy  the  same  on  said  real  estate,  and  that 
said  sheriff  did,  on  the  25th  day  of  May, 
1886,  levy  said  execution  on  said  real  estate, 
or  on  the  one- half  interest  in  value  thereof 
taken  as  the  property  of  said  appellee  Daniel 
8.  Wiff^ins,  to  satisfy  said  writ;  that  pur- 
suant to  the  lev^  thereof  said  sheriff  pro- 
ceeded, by  the  direction  of  said  Howard  and 
Gaston,  to  advertise  said  real  estate  for  sale 
under  said  execution  and  levy  to  make  said 
debt,  and  did  on  the  8th  day  of  June  adver- 
tise the  same  for  sale  on  the  Sd  day  of  July, 
1886,  and  will  on  said  day  sell  the  same  un- 
less restrained  and  enjoined  from  so  doing 
by  the  court;  that  said  Daniel  8.  Wiggins 
has  no  interest  in  said  premises  subject  to 
sale  thereon ;  that  the  appellees  hold  the  title 
thereto  as  tenants  by  entireties,  and  not  other- 
wise ;  that  the  sale  of  said  tract  on  said  exe- 
cution w^ould  cast  a  cloud  on  the  appellees* 
title,  etc.  The  second  paragraph  is  the  same 
as  the  first  in  substantial  averments,  except 
that  in  this  paragraph  the  appellees  set  out 
as  a  part  thereof  a  copy  of  the  deed  under 
which  they  claim  title  to  said  real  estate  as 
such  tenants  by  entireties.  The  granting 
clause  of  the  deed  is  as  follows:  "This  in- 
denture witnesseth  that  Lemuel  Wiggins 
and  Maij  Wiggins,  his  wife,  of  Randolph 
county,  in  the  state  of  Indiana,  convey  and 
warrant  to  Daniel  8.  Wiggins  and  Laum 
"BpUo  Wiegins,  his  wife,  in  joint  tenancy,'' 


etc.  Appellants  separately  and  severally  de- 
murred to  each  paragraph  of  the  complaint, 
and  their  demurrers  were  overruled  by  the 
court,  to  which  the  appellants  excepted,  and, 
refusing  to  answer  the  complaint,  judgment 
was  rendered  in  favor  of  appellees  on  said 
demurrers.  Appellants  appeal,  assigning  as 
errors  the  overruling  of  said  demurrers,  and 
urge  that  the  appellees  under  the  deed  took 
as  joint  tenants,  and  hence  that  the  husband's 
interest  is  subject  to  levy  and  sale  upon  exe- 
cution. 

A  joint  tenancy  is  an  estate  held  by  two 
or  more  persons  jointly,  so  that  during  the 
lives  of  all  they  are  equally  entitled  to  the 
enjoyment  of  the  land,  or  its  equivalent,  in 
rents  and  profits;  but  upon  the  death  of  one 
bis  share  vests  in  the  survivor  or  survivors 
until  there  be  but  one  survivor,  when  the 
estate  becomes  one  in  severalty  in  him,  and 
descends  to  his  heirs  upon  his  death.  It 
must  always  arise  by  purchase,  and  cannot 
be  created  by  descent.  Such  estates  may  be 
created  in  fee,  for  life,  or  vears,  or  even  in 
remainder.  But  the  estate  held  by  each  ten- 
ant must  be  alike.  Joint  tenancy  may  be 
destroyed  by  anything  which  destroys  the 
unity  of  title.  Our  law  aims  to  prevent 
their  creation,  and  they  cannot  arise  except 
by  the  instrument  providing  for  such  ten- 
ancy. Griffifi  V.  Lynch,  16  Ind.  398.  9  Am. 
&  Eng.  Encyclop.  Law,  850,  says :  "  Hus- 
band and  wire  are,  at  common  law,  one  per- 
son, so  that  when  realty  or  personalty  vests 
in  them  both  equally,  .       .        they 

take  as  one  person :  they  take  but  one  estate 
as  a  corporation  would  take.  In  the  case  of 
realty,  they  are  seised,  not  per  my  et  per  taut, 
as  Joint  tenants  are,  but  simply  per  tout; 
both  are  seised  of  the  whole,  and  each  beinff 
thus  seised  of  the  entirety,  they  are  called 
tenants  by  the  entirety,  and  the  estate  is  an 
estate  by  entireties.  .  .  .  Estates  by  en- 
tireties may  be  created  by  will,  by  instru- 
ment of  gift  or  purchase,  and  even  by  in- 
heritance. Each  tenant  is  seised  of  the  whole, 
the  estate  is  inseverable— cannot  be  parti- 
tioned ;  neither  husband  nor  wife  can  alone 
affect  the  inheritance,  the  survivor's  right  to 
the  whole."  This  tenancy  has  been  spoken 
of  as  ''that  peculiar  estate  which  arises  upon 
the  conveyance  of  lands  to  two  persons  who 
are  at  the  time  husband  and  wife,  commonly 
called  'estates  by  entirety.'**  As  to  the 
general  features  of  estates  by  entireties  there 
IS  little  room  for  controversy,  and  there  i» 
none  between  counsel.  Our  statute  re-enacts 
the  common  law.  Arnold  v.  Amoldy  30  Ind. 
305 ;  Davis  v.  Clark,  26  Ind.  424,  89  Am. 
Dec  471.  Strictlv  speaking,  estates  by  en- 
tireties are  not  joint  tenancies  {Chandler  v. 
Cheney,  87  Ind.  391 ;  Huktt  v.  InUno,  57  Ind. 
412,  26  Am.  Rep.  64)  ;  the  husband  and  wife 
being  seised,  not  of  moieties,  but  both  seised 
of  the  entirety  per  tout,  and  not  per  my,  Jones 
V.  Chandler,  40  Ind.  589;  Davis  v.  Clark, 
and  Arnold  v.  Arnold,  supra.  It  has  been 
said  by  this  court  in  some  of  the  earlier  de- 
cisions that  no  particular  words  are  neces- 
sary. A  conveyance  which  would  make  two 
persons  joint  tenants  will  make  a  husband 
and  wife  tenants  of  the  entirety.  It  is  not 
even  necessary  that  they  be  described  as  such, 
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or  their  marital  relation  referred  to.  Morri- 
tan  Y.  Seybold,  92  Ind.  802 ;  HadXoek  v.  Gray, 
104  Ind.  596;  Dodge  v.  Kinzy,  101  Ind.  102; 
EuUtt  V.  Irdow,  57  Ind.  414,  26  Am.  Rep. 
64 ;  Chandler  v.  Cheney,  87  Ind.  896.  But 
the  court  has  said  that  the  general  rule  may 
be  defeated  by  the  expression  of  conditions, 
limitations,  and  stipulations  In  the  convey- 
ance which  clearly  Indicate  the  creation  of  a 
different  estate.  Badloek  v.  Oray,  tupra; 
MtoardB  y.  BeaU,  75  Ind.  401.  Having  its 
origin  in  the  fiction  or  common-law  unity  of 
husband  and  wife,  the  courts  of  some  states 
have  held  that  married  women  *8  acts  extend- 
ing their  rights  destroyed  estates  by  entirety, 
but  this  court  holds  otherwise  \Carwr  v. 
Smith,  90  Ind.  226,  46  Am.  Rep.  210)  ;  and 
the  greater  weight  of  authority  is  in  its  favor. 
Our  decisions  hold  that  neither  alone  can 
alienate  such  estate.  Janes  v.  C/iandler,  and 
Marruon  v.  Seybald,  eupra.  There  can  be  no 
partition.  Chandler  v.  Clieney,  87  Ind.  891. 
A  mortgage  executed  by  the  husband  alone 
is  void  {Janee  v.  Chandler,  40  Ind.  591)  ;  and 
the  same  is  true  of  a  mortgage  executed  by 
both  to  secure  a  debt  of  the  husband  {Bodge 
y.  Kinzy,  101  Ind.  105)  ;  and  the  wife  can- 
not validate  it  b^  agreement  with  the  pur- 
chaser to  indemnify  in  case  of  loss  arising 
on  account  of  it.  State  v.  Kennett,  114  Ind. 
160.  A  judgment  against  one  of  them  is  no 
lien  upon  it.  Barren  Greek  Bitching  Go,  v. 
Beck,  99  Ind.  250 ;  McGonneU  v.  Martin,  52 
Ind.  484;  OrthtDein  v.  Thamae  (111.)  18  N. 
E.  Rep.  564  [See  also  127  111.  554,  4  L.  R. 
A.  484].  Upon  the  death  of  one,  the  sur- 
vivor talces  the  whole  in  fee.  Am/>ld  v.  Ar- 
nold, eupra.  The  deceased  leaves  no  estate 
to  pay  debts  (Simpson  v.  Pearson,  81  Ind.  1, 
99  Am.  Dec.  577)  ;  and  during  their  joint 
lives  there  can  be  no  sale  of  any  part  on  exe- 
cution against  either.  Carver  v.  Smith, 
supra;  Bodge  v.  Eimy,  101  Ind.  106 ;  Hulett 
y.  Inlaw,  57  Ind.  412,  26  Am.  Rep.  64; 
Chandler  v.  Cheney,  Bans  v.  Clark  and  Jtc- 
GonneU  v.  Martin,  supra;  Cox  v.  Wood,  20 
Ind.  54.  The  statutes  extending  the  rights 
of  married  women  have  no  effect  whatever 
upon  estates  bv  entirety.  Carver  v.  Smith, 
90  Ind.  223,  46  Am.  Rep.  210.  Such  estate 
is  in  no  sense  either  the  husband's  or  the 
wife's  separate  property.  The  husband  may 
make  a  valid  conveyance  of  his  interest  to 
kis  wife  because  it  is  with  her  consent. 
EnyeaH  v.  Kepler,  118  Ind.  84. 

The  rule  that  husband  and  wife  take  by 
entireties  was  enacted  In  this  territory  in 
1807,  nine  years  before  Indiana  was  vested 
with  statehood,  and  has  been  repeated  in  each 
succeeding  revision  of  our  statutes.  It  has 
thus  been  the  law  of  real  property  with  us 
for  eighty- six  years.  Section  2922,  Rev. 
Stat.  1881,  provides  that  ^'all  conveyances 
and  devises  of  lands,  or  of  any  interest  there- 
in, made  to  two  or  more -persons,  except  as 
provided  in  the  next  following  section,  shall 
oe  construed  to  create  estates  in  common,  and 
not  in  joint  tenancy,  unless  it  be  expressed 
therein  that  the  grantees  or  devisees  shall 
hold  the  same  in  joint  tenancy  and  to  the 
survivor  of  them,  or  it  shall  manifestly  ap- 
pear from  the  tenor  of  the  instrument  that  it 
was  intended  to  create  an  estate  in  joint  ten- 
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anc^. "  Section  2928  provides  that  the  pre- 
ceding section  shall  not  apply  to  conveyances 
made  to  husband  and  wife.  Under  a  statute 
of  the  state  of  Michigan,  similar  in  all  it» 
essential  qualities  to  our  own,  the  court  held 
that,  "where  lands  are  conveyed  in  fee  to- 
husband  and  wife,  they  do  not  take  as  ten- 
ants in  common"  (Fisher  v.  Provin,  25  Mich. 
847)  ;  thev  take  by  entireties.  Whatever 
would  defeat  the  title  of  one,  would  defeat 
the  title  of  the  other.  Mantcaring  v.  Poioell, 
40  Mich.  871.  They  hold  neither  as  tenants 
in  common  nor  as  ordinary  joint  tenants. 
The  survivor  takes  the  whole.  During  the 
lives  of  both,  neither  has  an  absolute  inher- 
itable interest ;  neither  can  be  said  to  own  aa 
undivided  half.  udE^na  Ins.  Co.  v.  Besh,  Id. 
241 ;  AUen  v.  AUen,  47  Mich.  74. 

While  the  rule  of  entireties  was  predicated 
upon  a  fiction,  the  legislative  intent  in  this- 
state  has  always  been  to  preserve  this  estate, 
and  has  continued  the  peculiar  statute  for 
this  purpose.  Estates  by  entireties  have  been 
preserved  as  between  husband  and  wife,  al- 
though joint  tenancies  between  unmarried 
persons  have  been  abolished,  so  as  to  pro- 
vide a  mode  by  which  a  safe  and  suitable 
provision  could  be  made  for  married  women. 
Carver  y.  Smith,  90  Ind.  227,  46  Am.  Rep. 
210.  **  Where  a  rule  of  property  has  existed 
for  seventy  years  and  is  sustained  by  a  strong 
and  uniform  line  of  judicial  decisions,  there 
is  but  little  room  for  the  court  to  exercise  it» 
judgment  on  the  reasons  on  which  the  rule  la 
founded.  .  .  .  Such  a  rule  of  property 
will  be  overruled  only  for  the  most  cogent 
reasons  and  upon  the  strongest  convictions  of 
Its  incorrectness.  .  .  .  It  is  evident  that 
the  Legislature  of  1881  did  not  intend  to  re- 
peal the  statutes  establishing  tenancies  by  en- 
tireties. Thev  simply  Intended  to  enlarge  in 
some  particulars  tne  separate  power  of  the 
wife,  which  already  existed  under  the  Acta 
of  1852  and  the  years  following.  ...  It 
did  not  abolish  estates  by  entireties  as  be- 
tween  husband  and  wife,  but  provided  that 
when  a  joint  deed  was  made  to  husband  and 
wife,  they  should  hold  by  entireties,  and 
not  as  tenants  in  common  or  as  joint  tenants.  ^ 
Carver  v.  Smith,  supra.  In  Chandler  v. 
Cheney,  87  Ind.  896,  the  court  savs:  ''It 
was  a  well -settled  rule  at  common  law  that 
the  same  form  of  words  which,  If  the  grantees 
were  unmarried,  would  have  constituted 
them  joint  tenants,  will,  they  being  husband 
and  wife,  make  them  tenants  by  entirety. 
The  rule  has  been  changed  by  our  statute 
above  quoted."  The  whole  trend  of  authori- 
ties, however,  is  in  the  direction  of  preserv- 
ing such  tenancies,  where  the  grantees  sus- 
tain the  relation  of  husband  and  wife,  unlesa 
from  the  language  employed  in  the  deed  it 
Is  manifest  that  a  aifferent  purpose  was 
intended.  Where  a  contrary  intention  is 
clearly  expressed  in  the  deed,  a  different  rule 
obtains.  ''A  husband  and  wife  may  take 
real  estate  as  joint  tenants  or  tenants  in  com- 
mon, if  the  instrument  creating  the  title  use 
apt  words  for  the  purpose."  1  Preston,  Es- 
tates, 182;  8  Bl.  Com.,  Sharswood's  note;  4 
Kent,  Com.  *868 ;  1  Bishop,  Married  Women, 
§§  616  et  seg.;  Freem.  Coten.  §  72;  Fladunf^ 
V.  Eose,  58  Md.  18-24.  -And  in  case  of  de- 
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Tise  and  oonveyanoes  to  husband  and  wife 
together,  though  it  has  been  said  that  they 
•can  take  only  as  tenants  by  entireties,  the* 
prevailing  rtile  is  that,  if  the  instrument  ex- 
pressly so  proyides,  they  may  take  as  joint 
tenants  or  tenants  in  common."  Stewart, 
Husb.  &  W.  1$  807-810;  Tiedeman,  Real 
Prop,  g  244.  '^And  as  bv  common  law  it 
was  competent  to  make  husband  and  wife 
tenanta  in  common  by  proper  words  in  the 
deed  or  devise, "  etc  {Hoffman  v.  Bliwn^  28 
Iowa.  810;  Brawn  v.  Brown,  188  Ind.  476), 
''so  it  seems  that  husband  and  wife  may  by 
express  words  be  made  tenants  in  common  by 
gilt  to  them  during  coverture."  MeDermott 
V.  French,  16  N.  J.  Eq.  80.  In  Sadloek  v. 
Oray,  104  Ind.  699,  a  conveyance  had  been 
made  to  Isaac  Cannon  and  Mary  Cannon,  who 
were  husband  and  wife,  durinetheir  natural 
lives,  and  the  court  says:  ''The  language 
employed  in  the  deed  under  examination 
plainly  declares  that  Isaac  and  Mary  Cannon 
are  not  to  take  as  tenants  bv  entirety.  Th« 
result  would  follow  from  tne  provision  de- 
«troytng  the  survivorship,  for  this  is  the 
grand  and  essential  characteristic  of  such  a 
tenancy.  .  .  .  The  whole  force  of  the 
language  employed  is  opposed  to  the  theory 
that  the  deed  creates  an  estate  in  fee  in  the 
husband  and  wife.  **  The  court  further  says : 
''It  is  true  that  where  real  property  is  con- 
veyed to  husband  and  wife  Jointly,  and  there 
are  no  limiting  words  in  the  deed,  they  will 
take  the  estate  as  tenants  in  entirety.  .  .  . 
But,  while  the  general  rule  is  as  we  have 
stated  it,  there  may  be  conditions,  limita- 
tions, and  stipulations  in  the  deed  conveying 
the  property  which  will  defeat  the  operation 
of  the  rule.'  The  denial  of  ti^is  proposition 
involves  the  affirmation  of  the  proposition 
that  a  grantor  is  powerless  to  limit  or  define 
the  estate  which  he  grants,  and  this  would 
conflict  with  the  funoamental  principle  that 
«  grantor  mav  for  himself  determine  what 
•estate  he  will  grant.  To  deny  this  right 
would  be  to  deny  to  parties  the  right  to  make 
their  own  contracts.  It  seems  quite  clear, 
upon  principle,  that  a  grantor  and  his  grant- 
«es  may  limit  and  define  the  estate  granted 


by  the  one  and  accepted  by  the  others,  al« 
though  the  grantees  be  husband  and  wife.* 
The  court  then  adopts  the  language  of  Wash- 
bum  (1  Washb.  Real  Prop.  674)  and  Tlede- 
man,  tupra.  In  Edwa/rdM  v.  BeaU,  8upra,  the 
court  holds  that  when  lands  are  granted  hus- 
band and  wife  as  tenants  in  common  they 
will  hold  by  moieties,  as  other  distinct  and 
individual  persons  would  do.  If,  as  con- 
tended by  appellees,  the  rule  prevail  that 
the  same  words  which,  if  the  grantees  were 
unmarried,  would  have  constituted  them 
joint  tenants,  will,  they  being  husband  and 
wife,  make  them  tenants  by  entireties,  then 
it  would  result  as  a  logical  conclusion  that 
husband  and  wife  cannot  be  Joint  tenants, 
because  by  this  rule,  words,  however  apt  or 
appropriate  to  create  a  Joint  tenancy,  would, 
in  a  conveyance  to  husband  and  wife,  result 
in  an  estate  by  entireties;  Joint  tenancy 
would  be  superseded  or  put  in  abeyance  by 
the  estate  created  by  law, — tenancy  by  en- 
tirety. The  result  of  such  reasoning  would 
be  to  destroy  the  contractual  power  of  the 
parties  where  this  relationship  between  the 
grantees  is  shown  to  exist.  Any  other  pro- 
cess of  reasoning  would  carry  the  rule  too 
far,  and  we  must  hold  it  modified  to  the  ex- 
tent here  indicated.  Husband  and  wife,  not- 
withstanding tenancies  by  entirety  exist  as 
they  did  under  the  common  law,  may  take 
and  hold  lands  for  life,  in  loint  tenancy  or 
in  common,  if  appropriate  language  be  ex- 
pressed in  the  deed  or  will  creating  it ;  and 
we  know  of  no  mote  apt  term  to  create  a 
Joint  tenancy  in  the  grantees  in  this  estate 
than  the  expression  "convey  and  warrant  to 
Daniel  8.  Wiggins  and  Laura  Belle  Wiggins 
in  Joint  tenancy."  These  words  appear  in 
the  granting  clause  of  the  deed  conveying 
the  land  in  question,  and  the  estate  accepted 
and  held  by  the  grantees  is  thereby  limited, 
and  they  hold,  not  by  entireties,  but  in  Joint 
tenancy.  A  Joint  tenant's  interest  in  prop- 
erty is  subject  to  execution.  Frcem.  Execu- 
tions, 125. 

Judgment  reversed,  with  instructions  to  the 
circuit  court  to  sustain  the  demurrer  to  the 
paragraph  of  the  complaint. 
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Asa  L.  CHAMBERLAIN  et  al ,  AppU., 

V. 

WiUett  HEMINGWAY  tf^oiw 

(.....«..Oonn > 

!•  A  aliiieewRy  between  the  parte  of  a 
brld|^,  extended  above  and  below  between 
the  lliUnff,  by  which  flats  have  been  reolalnied« 


through  which  the  tide  ebbs  and  flows,  but  which 
has  no  water  in  it  at  low  tide^  uot  a  waterooum 
which  can  be  the  basis  of  riparian  rights. 

8*  Pennittliiff  tide  water  to  flow  Ibr 
more  thjui  lUteen  years  ihrouf^h  a 
■Inieeway^fniade  when  flats  were  ^ied  in  by 
leaving  an  opening  above  and  below  a  bridge 
corresponding  to  that  between  its  piers,  does  not 
create  any  adverse  right  in  owners  of  adjoining 


Nofi.— The  above  case4R  a  novel  one  on  the  sub- 
ject of  watercourses.  For  another  peculiar  case  on 
the  qaestlon  what  consdtates  a  watercourse,  see 
Csee  V.  Hoffman  (Wis.) » L. B.  A40. 

For  swales  as  watercourses,  see  Wharton  v.  Sfev- 
ens  (Iowa)  16  L.  TEL  A  680,  and  fioto,  also  Lambert  t. 
Alcorn  (lU.)  21 L.  B.  A.  61L 

For  rights  as  to  floW  of  snriaoe  waters,  see  Oray 
S2L.R.A. 


V.  McWUliams  (Oal.)  a  L.  TEL  A.  60B.  and  note;  WU- 
littB  V.  Chicago,  B.  *  K«  a  B.  Go.  (Iowa}  a  L.  B.  A. 
008. 

For  rights  in  subterranean  waters,  see  Southern 
Fac.  TEL  O).  V.  Duf  our  (OaL)  19  L.  B.  A  (MS,  and  note. 

For  effect  of  grant  '.upon  rights  in  percolating 
water,  see  Paine  v.  Chandler  (N.  Y.)  10  L.  EL  A  08b 
and  note. 
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aplands  througli  which  the  dulceway  extends  to 
the  continuanoe  of  such  flow,  so  as  to  prevent  an 
owner  from  fllling  in  the  sluioeway  on  flats  in 
front  of  his  uplands. 

(March  6, 1808.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  New  Haven  County 
in  favor  of  defendants  in  an  action  brought 
to  enjoin  defendants  from  filling  up  certain 
sluice  w  ays.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  G.  Newton  for  appellants. 
Mewr%.  H.  Stoddard  and  S.  A.  York, 
Jr.,  for  appellees. 

Andrews*  Oh-,  «/.,  delivered  the  opinion 
of  the  court : 

All  the  questions  of  law  made  in  this  case 
depend  upon  a  question  of  fact.  In  their 
complaint  the  plaintiffs  say  they  are  the 
owners  of  a  piece  of  land  adioining  a  sluice- 
way running  out  of  and  into  Quinnipiac 
river.  In  the  second  count  the  sluiceway  is 
spoken  of  as  **a  river  or  watercourse."  If 
the  sluiceway  so  spoken  of  is  a  ''river"  or 
••a  watercourse,"  so  that  the  owners  adjoin- 
ing it  on  either  side  have  riparian  rights  of 
the  same  kind  and  to  the  same  extent  that 
landowners  upon  the  banks  of.  an  inland 
stream  possess  them,  then  the  contention  of 
the  plaintiffs  is  correct,  and  there  is  error  in 
the  judgment  of  the  superior  court;  other- 
wise there  is  no  error.  From  the  finding  it 
appears  that  the  Quinnipiac  river  flows  south- 
erly, and  empties  into  New  Haven  harbor. 
The  lower  part  of  the  river  is  a  part  of  that 
harbor.  That  part  of  the  city  of  New  Haven 
which  lies  on  the  easterly  side  of  the  river 
at  this  point  is  called  "Fair  Haven."  On 
the  Fair  Haven  side  the  flats  spread  out  orig- 
inally very  wide  between  the  upland  and  the 
channel  of  the  river.  The  highway  which 
has  always  existed  from  Fair  Haven  to  New 
Haven  is  now  known  as  "Grand  Avenue." 
About  one  hundred  years  ago  a  bridge  was 
built  across  the  Quinnipiac  river  as  a  part 
of  this  highway.  In  building  it  a  causeway 
was  constructed  from  the  upland  on  the  Fair 
Haven  side  over  the  fiats  to  a  point  where  a 
pier  was  placed.  About  20  feet  westerly  from 
that  pier  another  pier  was  erected.  Over  the 
space  between  these  two  piers  a  bridge  was 
laid.  From  the  second  pier  the  causeway 
was  continued  westerly  about  100  feet  fur- 
ther, and  constructed  solid  by  filling  in  earth, 
where  a  third  pier  was  built.  From  the 
third  pier  the  bridge  was  carried  across  upon 
a  series  of  piers  to  the  westerly  side  of  the 
river.  The  space  so  left  between  the  first 
and  second  piers  afforded  a  passageway, 
through  which  the  water  passed  and  repassed 
with  the  tides.  At  low  tide  there  was  no 
water  at  that  place.  At  high  tide  the  water 
was  about  six  feet  deep.  The  plaintiffs' 
predecessors  in  title  were  the  owners  of  the 
upland  on  the  north  side  of  the  highway. 
The  predecessors  in  title  of  the  defendants 
owned  the  upland  on  the  south  side  of  the 
hiffhway.  These,  and  other  owners  north 
and  south  of  the  highway,  have  from  time 
to  time  reclaimed  the  fiats  lying  in  front  of 
their  respective  pieces  of  upland.  In  doing 
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80  they  have  conformed  to  the  plan  of  the 
causeway  and  bridge;  that  is  to  say,  they 
have  each  left  an  open  space  in  the  filling, 
for  the  water  to  pass  through,  at  the  same 
place  and  of  the  same  width  as  the  one  left 
m  the  causeway.     The  sluiceway  so  formed 
extends  north  of  the  highway  about  200  feet, 
and  south  of  the  highway  about  125  feet,  ia. 
open  at  both  ends  to  the  water  of  the  harbor 
when  the  tide  runs,  and  is  the  "river"   or 
"watercourse"   described  in  the  complaint, 
for  the  obstruction  of  which  the  plaintiffs 
seek  to  recover  damages.    The  reel ai  med  land' 
of  the  plaintiffs,  as  well  as  that  of  the  de- 
fendants, with  the  opening  through  it,  as  i» 
above  stated,  had  been  in  substantially  the 
same  condition  that  it  was  in  for  more  than- 
fiftecn  years  before  this  suit  was  brought. 
The  plaintiffs  asked  the  court  to  hold  that 
the  sluiceway  had  become  a  watercourse,  in 
which  thejr,  as  riparian  proprietors,  had  alL 
the  usual  rights  of  riparian  proprietors.    The 
court  did  not  so  decide.     The  only  reason  of 
appeal  which  it  is  necessary  to  consider  i» 
that  "the  court  erred  in  holding  that  tho 
premises  in  (question  had  not  become  upland 
and  said  sluioeway  a  watercourse,  and  that 
the  plaintiffs  were  not  entitled  to  the  ordi- 
nary rights  of  a  riparian  owner  in  such  water- 
course."   All  the  waters  on  the  face  of  the 
earth  may  be  divided  into  tide  waters  and 
inland  waters.     It  is  only  to  the  latter  that 
the   term   "watercourse"    can    be    applied. 
Watercourses  are  commonly  denominated  riv- 
ers, rivulets,  or  brooks,  according  to  their 
magnitude.     It  is  onlv  upon  watercourses* 
that  riparian  rights  exist.     GJiancellor  Wal  - 
worth,  in   Child  v.  Starr,  4  Hill.  375.  said 
that  "a  watercourse  had  ripam,  but  not  lit- 
tus.^    So,  conversely,  it  may  be  said  that  the 
tide  water  has  ^t^t<77*a,  hwX,  not  ripas.     Littoral 
are  very  different  from  riparian  rights.     \. 
watercourse    consists    of    bed,    banks,    and/ 
wator.     Yet  the  water  need  not  flow  contin- 
ually ;  there  are  many  watercourses  whicli. 
are  sometimes  dry.     To  maintain  the  right 
to  a  watercourse  it  must  be  made  to  appear 
that  the  water  usually  flows  in  a  certain  di- 
rection,   and   by   a   re&^ular   channel,    with.- 
banks  and  sides.    Angell,  Watercourses,  §  4  ; 
Gould,  Waters,  §  41.     "It  may  be  natural, 
as  where  it  is  made  by  the  natural  flow  of 
the  water  caused  by  the  general  superficies, 
of  the  surrounding   land   from   which  the 
water  is  collected  into  one  channel ;  or  it 
may  be  artificial,  as  in  case  of  a  ditch  or 
other  artificial  means  used  to  divert  water 
from  its  natural  channel,  or  to  carry  it  from 
lowlands,  from  which  it  will  not  flow  in  con- 
sequence of  the  natural  formation  of  the  sur- 
face of  the  surrounding  land."     Efirl  v.  De 
ffaH,  12  N.  J.  Eq.  283,  284,  72  Am.    Dec. 
895.     A  watercourse  implies  a  source,  a  cur- 
rent, and  a  place  of  discharge.     "A  river  or 
stream  begins  at  its  source,  where  it  comes 
to  the  surface."    Angell,  Watercourses,  §  46. 
"A  watercourse  is  a  stream  of  water  usually 
flowing  in  a  definite  channel,  having  a  bed- 
and  sides  or  banks,  and  usually  discharging 
itself  into  some  other  stream  or  body  or" 
water. "    Luther  v.  WinnisimtMt  Co.  9  Gush. 
174;    GiUeti  v.  Johnson,  80  Conn.  180.     "A. 
river  is  a  considerable  stream  of  water,  that . 
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has  a  current  of  its  own,  'flowing  from  a 
higher  leyel,  which  constitutes  its  source, 
to  Its  mouth,  where  it  debouches.  **  The  Qar- 
den  Qity,  26  Fed.  Rep.  766.  "It  is  the  mov- 
ing of  the  water  from  the  source  to  the  mouth 
that  makes  the  watercourse."  Ghallenor  v. 
Thomas,  Yelv.  148.  **  *  Fans  agua,  aqua  cur- 
rem,  et  ostium,  est  aqua  cursus,  *  The  word 
'river*  is  derived  from  the  Latin  *rivus.* 
'Rivus  est  locus  per  UmaitudiTiem  depressus  quo 
aquadeeurrat.*^  Ulpian'sDig.  ^DeRivis."* 
And  it  is  used  constantly  by  the  Latin  au- 
thors in  a  sense  that  implies  a  current  from 
asoiirco  to  a  mouth.  '*Bivorum  a  Janie  de- 
duetio. "  Cicero.  **  Omnia fiumina  atque  ritos 
qui  ad  mare  pertinebant. "  Caesar.  State  v. 
GilmanUm,  9  N.  H.  461,  14  N.  H.  477.  "It 
is  a  river  or  watercourse  from  the  point  where 
the  water  comes  to  the  surface,  and  begins 
to  flow  in  a  channel,  until  it  mixes  with  the 
sea,  arm  of  the  sea,  lake,  or  other  water.  It 
may  sometimes  be  dry,  but  in  order  to  be 
witiiin  the  above  deflnition  it  must  appear 
that  the  water  usually  flows  in  a  particular 
direction,  and  has  a  regular  channel,  with 
bed,  banks,  or  sides.**  Dudden  v.  Glutton 
Vnion  Guardians,  1  Hurlst.  &  N.  637; 
Gould,  Waters,  41 ;  Gallup  v.  Traoy,  25  Conn. 
10.  17;  Stanchfdd  v.  Neu>ton,  142  Mass.  110, 
116,  and  note.  ''A  large  stream  of  water 
flowing  in  a  channel  on  land  towards  the 
ocean,  a  lake,  or  another  river;  a  stream 
larger  than  a  rivulet  or  brook."  Webster, 
Diet.  **J2»wr."  **A  large  inland  stream  of 
water  flowing  into  the  sea,  a  lake,  or  another 
river;  a  stream  larger  than  a  brook."  Wor- 
cester, Diet.  ''A  stream  flowing  in  a  chan- 
nel into  another  river,  into  the  ocean,  or  in- 
to a  lake  or  sea."  Stor.  Diet.  **A  lar^e 
stream  of  water  flowing  through  a  certain 
portion  of  the  earth's  surface,  and  discharg- 
ing itself  into  the  sea,  a  lake,  marsh,  or  an- 
other river."  Imp.  Diet.  "A  considerable 
body  of  water  flowing,  with  a  perceptible 
current,  in  a  certain  definite  course  or  chan- 
nel, and  usually  without  cessation  during 
the  entire  year. "  Century  D  i  ct.  "A  *  water- 
course, '  as  defined  in  the  law,  means  a  liv- 
ing stream,  with  definite  banks  and  channel, 
not  necessarily  running  all  the  time,  but  fed 
from  more  permanent  sources  than  mere  sur- 
face water."  Jeffers  v.  Jeffers,  107  N".  Y. 
650;  Joliet  dbO.B.  Co.  v.  Bealy,  94  111.  416, 
421. 

We  have  cited  these  numerous  authorities 
for  the  purpose  of  showing  clearly  that  the 
sluiceway  in  question  was  not  and  is  not  a 
watercourse,  as  that  term  is  known  in  the 
law.  If  it  be  granted  that  the  reclaimed 
land  owned  by  the  plaintiffs  may  be  treated 
as  upland,  it  does  not  follow  that  the  sluice- 
way is  a  river,  or  any  other  kind  of  water- 
course. At  the  most  it  is  like  an  inlet  or 
ravine  in  the  land,  into  which  the  water  of 
the  harbor  runs  when  the  tide  rises,  and  out 
of  whicdi  the  water  flows  when  the  tide  falls. 
That  it  is  open  at  both  ends,  so  that  the 
water  may  run  clear  through, — in  one  direc- 
tion when  the  tide  is  rising  and  in  the  other 
direction  when  the  tide  falls, — can  make  no 
diiference.  If  by  a  figurative  use  of  speech 
this  sluice  can  be  said  to  have  banks  and  a 
bed,  it  certainly  has  no  water  of  its  own. 
2Sih.IL  A. 


The  water  of  the  harbor  runs  into  it  and  runs 
out  again.  A  man  can  take  as  many  steps 
bn  a  treadmill  as  on  a  highway,  but  he  can- 
not perform  a  journey  on  it.  The  treadmill 
is  not  a  highway.  Water  may  flow  into  this 
sluice  and  flow  out  again,  but  it  does  not 
therein  pursue  a  course.  There  is  no  stream 
of  water  passing  through  it  in  the  sense  of  a 
watercourse.  There  is  no  current,  as  the 
word  "current"  is  applied  to  a  stream  of 
water.  It  has  no  source  distinguishable  from 
its  moutb,  and  it  has  no  mouth  distinguish- 
able from  its  source.  It  is  not  a  watercourse. 
In  their  brief  and  in  their  oral  argument  the 
plaintiffs  made  their  claim  in  another  form,  — 
that  the  court  erred  in  holding  that  they,  the 
plaintiffs,  had  not  the  right  to  have  the 
waters  ebb  and  flow  in  the  sluiceway  as  they 
had  been  accustomed  to  flow.  '  This  is  only 
claiming  that  the  ordinary  riparian  rights 
which  attach  to  an  inland  stream  of  water 
ought  to  apply  to  the  water  of  the  sluice. 
The  plaintiffs  say  that  the  waters  of  the  har- 
bor have  ebbed  and  flowed  through  the  sluice 
for  more  than  flfteen  years,  and  that  thereby 
they  have  obtained  the  right  to  have  the 
waters  continue  to  so  ebb  and  flow  by  ad- 
verse use.  We  are  not  able  to  see  that  any- 
thing has  been  done  or  omitted  by  the  plain- 
tiffs or  by  the  defendants  which  was  adverse 
to  any  right  of  the  other.  The  plaintiffs 
have  done  nothing  which  tbey  had  not  a  per- 
fect right  to  do.  They  have  done  nothing 
to  which  the  defendants  could  have  made 
any^  legal  objections.  The  plaintiffs  and 
their  grantors  were  the  owners  of  the  upland 
adjacent  to  the  water.  They  exercised  their 
unquestioned  right  to  reclaim  the  flats  in 
front  of  their  land  by  filling  them  up  in  such 
manner  as  they  chose,  as  far  out  as  the  chan- 
nel of  the  harbor,  or  as  far  as  they  desired 
to  do.  They  did  not  make  the  filling  con- 
tinuous, but  left  a  space  unfilled,  into  which 
the  tide  has  ever  since  caused  the  water  to 
flow.  They  owned  the  land  next  north  of 
the  causeway  built  as  an  approach  to  the 
Grand  avenue  bridge.  In  that  causeway 
there  had  been  left  an  open  space  twenty  feet 
wide.  The  plaintiffs  put  their  unfilled  space 
so  that  it  connected  with  the  open  space  in 
the  causeway,  and  thev  have  at  all  timea 
since  made  such  use  of  their  unfilled  space 
as  the^  desired,  at  no  time  doing  anything 
of  which  the  defendants,  or  any  other  owner, 
could  make  any  legal  complaint.  The  de- 
fendants and  their  grantors  owned  the  up- 
land bordering  upon  the  tide  water  next  south 
of  the  causeway.  They  too  exercised  their 
right  to  reclaim  the  flats  in  front  of  their 
land  by  flUing  them  up  in  such  manner  as 
they  chose,  as  far  out  as  the  channel  of  the 
harbor,  or  as  far  as  they  desired  to  do :  but 
they  did  not  make  their  fillinj^  solid  and  con- 
tinuous. They  left  an  unfilled  space,  so 
that  it  connected  on  the  south  with  the  open- 
ing in  the  causeway,  and  into  which  the  tides 
have  ever  since  set  the  waters  of  the  adjacent 
river.  They  have  made  such  use  of  their 
open  space  as  they  desired,  at  no  time  doing- 
anything  they  haa  not  the  most  perfect  right 
to  do,  and  at  no  time  doing  anything  of 
which  the  plaintiffs,  or  any  other  owner, 
could  have  made  legal  complaint.     So  that 
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nothing  has  been  done  at  any  time  by  either 
of  these  parties  which  was  adverse  to  any 
right  of  the  other.  Let  this  be  tested  in  an- 
other way.  Sappose  the  defendants  had 
never  filled  In  their  flats  further  than  the  east 
eide  of  the  sluiceway,  and  that  they  now 
proposed  to  continue  the  fllline  further  west, 
as  far  as  the  harbor  line,  and  to  make  the 
filling  solid,  could  the  plaintiffs  cause  them 
to  be  enjoined?  Obviously  not,  for  the  de- 
fendants would  be  doing  only  that  which 


they  had  the  cTear  right  to  do.  Prior  v. 
duoartz,  62  Conn.  183,  18  L.  R.  A.  068; 
Mather  v.  Chaprnan^  40  Conn.  882,  16  Am. 
Rep.  46.  If  the  plaintiffs  could  not  succesa- 
fully  resist  an  obstruction  to  the  sluice  in 
the  way  supposed,  it  is  certain  that  they  can- 
not lawfully  complain  of  what  the  defend- 
ants are  now  doing. 

There  i$  no  error  in  the  judgment  appealed 
from. 

The  other  Judges  concuned. 


FLORIDA  SUPREME  COURT. 


Albert  0.  SAMMIS.  Appt.. 
James  BENNETT. 


(.. 


.Fla.. 


M.  The  proTisioii  of  the  Act  of  BCajr  11, 
1808,  chapter  4180,  that  all  appeals  In 
ohanoeiy,  whether  from  final  decrees  or  f nterloo- 
utory  orders,  must  be  taken  within  six  months 
after  the  entry  of  the  decree  or  order  appealed 
from,  has  no  retroactive  effect,  but  applies  only 
to  decrees  and  orders  entered  after  the  act  he- 
comes  operative.  The  act  took  effect  Auffust  1, 
1888,  or  sixty  days  after  the  final  adjournment  of 
the  lefflBlature. 

ft.  The  pnrpooe  of  flection'  1 8  of  lu^de 
8  of  the  GonstitQtioii*  that  a  statute  shall 
not  take  effect  until  sixty  days  from  the  final  ad- 
journment of  the  legislature  at  which  it  may  be 
enacted  unless  otherwise  specially  provided  in  the 
act,  was  to  enable  the  people  to  become  ac- 
quainted with  the  provisions  of  legislation,  and 
not  to  require  them  to  govern  their  actions  by 
the  same  before  it  has  become  operative. 

(Novembers?,  1898.) 

MOTION  for  a  supersedeas  to  a  decree  of 
the  Circuit  Court  for  Duval  Count v, 
afflrmine  a  decree  revokinc^  the  probate  of  the 
last  will  and  testament  of  Mai^  Williams, 
deceased,  an  attempt  to  appeal  from  which 
had  previously  been  made.     Motion  granted. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr.  M.  C.  JorcUui  for  the  motion. 

Meeere.  Walker  &  L*Eii|fle  contra. 

Raney*  Oh.  J.,  delivered  the  opinion  of 
the  court: 

On  the  26th  dav  of  May,  1892,  a  decree  was 
rendered  in  the  circuit  court  of  Duval  county 
affirming,  on  appeal,  a  decree  which  had 
been  previously  made  by  the  county  judge 
revoking  the  probate  of  an  alleged  last 
will  and  testament  of  Mary  Williams,  aliae 
Mary  Bennett,  and  from  the  stated  decree  of 
the  circuit  court  the  above-named  Sammis 
entered  an  appeal  in  October  of  the  present 
year  to  the  January  t«rm,  1894,  of  this  court, 
and  now  he  moves  for  a  supersedeas  to  the 
decree  appealed  from.  Rev.  Stat.,  g  1280, 
provides  Uiat  appeals  from  the  circuit  court 

^Headnotes  by  Banst,  Oh.  J, 


Nora.- As  to  the  time  of  '"passage**  of  a  statute, 
•ee  noU  to  State  v.  Mounts  (W.  Ya.)  16  L.  B.  A.  S48. 
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to  the  supreme  court,  In  matters  arising  be- 
fore the  county  judge  and  pertaining  to  his 
probate  jurisdiction,  shall  be  governed  in 
all  respects  by  the  law  and  rules  regulating 
appeals  in  chancery.  Prior  to  the  enactment 
of  chapter  4180,  Laws  of  1898,  approved  May 
11,  1898,  the  period  of  time  allowed  for  tak- 
ing such  appeals  to  this  court  was  two  yean 
(Rev.  Stat.  ^  1456),  but  the  mentioned  stat- 
ute of  the  present  year,  ''An  Act  to  Limii 
the  Time  within  Which  Appeals  in  Chancery 
may  be  Taken, ^  provides  that  "all  appeals 
in  chancery,  whether  from  final  decrees  or 
interlocutory  orders,  must  be  taken  within 
six  months  after  the  entry  of  the  final  decree 
or  of  the  entry  of  the  interlocutory  order  or 
decree  appealed  from. "  This  act  became  of 
force,  under  section  18  of  article  8  of  the 
Constitution,  on  August  1,  or  sixty  days 
after  the  final  adjournment  of  the  lefi'islature. 
its  session  of  1893  having  closed  on  the  second 
day  of  June.  It  was  the  purpose  of  the  Re- 
vised Statutes,  6  1280,  that  the  time  for  tak- 
ing appeals  like  the  one  before  us  should 
conform  to  that  prescribed  for  appeals  from 
chancery  decrees  of  the  circuit  court. 

The  purpose  of  section  18  of  article  S  of 
the  Constitution,  that  a  statute  shall  not  take 
effect  until  aixtv  days  from  the  final  adjourn- 
ment of  the  legislature  at  which  it  may  have 
been  enacted,  unless  it  is  otherwise  specially 
provided  in  the  act,  is,  according  to  what 
we  deem  the  better  view,  to  enable  the  people 
to  become  acquainted  with  its  provisions, 
but  not  to  require  them  to  govern  their  ac- 
tions by  the  law  before  it  becomes  operative. 
It  was  contemplated  that  by  the  lapse  of  the 
sixty  days  the  statutes  of  the  session  of  the 
legislature  would  be  published  and  be  acces- 
sible to  the  public,  but  they  are  not  operative 
laws  until  the  stated  period  has  expired,  and 
no  one  can  be  charge  with  notice  of  them 
reasonably  until  it  does  expire,  or,  what  is 
the  same,  until  they  go  into  efTect.  Priee  v. 
Hopkin,  18  Mich.  818.    This  statute,  if  ap- 

f^licable  to  the  case  at  bar,  took  the  appei- 
ant's  right  of  appeal  away  from  him  upon 
its  taking  effect,  or  immediately  upon  his 
being  charged  with  notice  of  its  enactment, 
or,  in  substance,  without  notice.  In  the  case 
of  ordinary  statutes  of  limitation  this  could 
not  be  done  even  before  the  matter  was  reg- 
ulated as  it  is  now  by  our  organic  law ;  on 
the  contrary,  there  had  to  be  reasonable  time 
allowed  for  bringing  action.  Spencer  w.  Mt- 
Bride,  14  Fla.  408 ;  Cooley,  Const.  Lim.  451. 
It  is  now  proTided  by  our  oonstitutlon  that 
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'^  no  statute  shall  be  passed  lessening  the  time 
within  which  a  civil  action  may  be  com- 
raenoed  on  any  cause  of  action  existing  at 
the  time  of  its  passage."  Section  89,  article 
3.  But  this  view  we  take  of  the  legislation 
of  the  present  year  relieves  ns  from  deciding 
whether  or  not  statutes  limiting  appeals  are 
within  this  organic  provision.  That  statute 
has,  in  our  judgment,  no  relation  to  decrees 
entered  prior  to  its  taking  effect,  but  only  to 
those  entered  subsequently  thereto.  Statutes 
will  not  be  given  a  retrospective  effect  unless 
their  terms  show  clearly  that  such  an  effect 
was  intended.  The  appeals  referred  to  are 
those  from  decrees  that  might  be  entered  sub- 
sequently to  the  act*s  taking  effect,  and  the 
language  does  not  justify  the  conclusion  that 
any  other  than  subsequent  decrees  are  meant. 
Its  language  is  not  such  as  to  justify  the 
conclusion  that  the  legislature  intended  to 


take  away,  without  notice,  from  parties  sit- 
uated like  the  appellant,  the  right  to  have 
adverse  decrees  reviewed  bv  a  court  which 
has  been  expressly  provided  by  the  constitu- 
tion with  jurisdiction  for  such  purpose.  It 
does  not  show  that  such  hardships  and  in- 
justice were  intended,  and  it  is  not  reason- 
able to  impute  to  the  law-makinff  power 
such  a  purpose,  in  the  absence  (n  words 
clearly  evincing  that  intent.  McCartliy  v. 
HavU,  28  Pla.  608 ;  Gapelle  v.  Bal'-r,  ft  Houst. 
(Del.)  844;  Endlich.  Interprctai.on  of  Stat- 
utes, IS  271,  272,  289 ;  8t<Ue  v.  Thompson,  41 
Mo.  25 ;  White  v.  Blum,  4  Neb.  555 ;  State 
V.  Stein,  18  Neb.  529 ;  Dewart  v.  Purdp,  29 
Pa.  118;  Taylor  v.  Mitchell  57  Pa.  209; 
Oaston  V.  Meri'iam,  88  Minn.  271. 

The  motion  will  be  granted  and  ths  jprop$r 
order  made. 


SOUTH  CAROLINA  SUPREME  COURT. 


W.  S.  TlLLINGHAST,  Appt,, 

V. 

BOSTON  &  PORT  ROYAL  LUMBER  CO. 
etal. 


James  W.  MOORE,  Appt,, 

V. 

8.  C.  PORSAITH  MACHINE  CO. 


U 


.8.a.., 


1.  The  plaee  of  maldaji^  the  oontraet  la 
presnmBrblj  th«t  of  its  perfbrmaaoe,  in 

the  abeenoe  of  anythinff  indloatinff  the  contrary. 

-2.  The  plaee  flK»m  which  &  tele^raai  is 
sent  to  another  st&te  ia  the  place  of  the 
contract  made  by  the  mesBage,  in  the  abeenoe 
of  aoythinff  therein  to  the  contrary. 

8.  If  o  caiiae  of  action  on  contract  can 
arise  before  the  contract  is  broken* 

4.  Service  in  another  state  npon  a  fbr- 
ein^  eorporation  after  an  order  of  pnb- 
Ucation  has  been  made  to  Insuffloleat.  where 
there  to  no  attachment,  to  give  jurtodlotlon  to 
render  a  peraonai  judgment  against  the  oorpora- 
lion.  although  It  had*Do  property  within  the  state 
wbloh  oould  be  reached  by  attaohmenu 

(November  8,  ISOBJ 

A  PPEAL  byplaintiffs  from  judgments  of  the 
A  Common  Fleas  Circuit  Court  for  Hampton 
County  dismissing  aclions  brought  to  recover 
the  amount  alleged  to  bedueon  certain  cootracts 
made  with  the  defendants,  which  were  foreign 
corporations,  upon  which  the  summons  had 
been  served  in  accordance  with  the  statutes 


providing  for  substituted  service  of  process. 
Affirmed. 

In  dismissing  the  complaint  in  the  court  be- 
low, the  Judge  rendered  the  following  opinion: 

''In  the  first  of  the  aforesaid  actions,  the 
complaint  was  dismissed  as  to  the  Boston  A 
Port  Royal  Lumber  Company,  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  As  to  the  S.  C.  Forsaith  Machine 
Company,  the  service  of  summons  was  set 
aside,  and  the  complaint  in  each  action  dis- 
missed, on  motion,  because  the  service  of 
summons  was  illegal,  and  save  the  court  no 
jurisdiction.  The  8.  C.  Forsaith  Machine 
Companv  is  a  corporation  created  under  the 
laws  of  JMew  Hampshire.  It  is  a  foreign  cor* 
poration,  owning  no  property  in  South  Car- 
olina, and  having  no  agent  resident  here. 
The  summons  in  each  case  was  personally 
served  upon  an  officer  of  the  corporation  in 
the  state  of  New  Hampshire.  The  action  in 
each  case  is  upon  a  money  demand,  and  a 
personal  judgment  is  demanded,  no  writ  of 
attachment  havinjc  issued,  and  there  being 
in  South  Carolina  no  property  to  be  attached. 
The  plaintiffs  claim  jurisdiction  of  our  courts 
over  this  foreign  corporation,  because  the 
cause  of  action  arose  in  the  state.  I  held,  on 
the  hearing  in  open  court,  that  the  service  of 
the  summons  was  nugatory,  and  that  the 
court  had  no  jurisdiction  to  renders  personal 
judgment  in  either  case,  and  signea  orders 
of  dismissal.  I  promised  to  give  my  reasons 
for  BO  doing  more  fully.  The  simple  ques- 
tion  is.  Can  a  resident'creditor,  by  open  ac- 
count or  written  contract  to  p%y  money,  bring 
his  action  in  the  common  pleas  in  this  state 


IVOTB.— For  an  extensive  note  on  the  validity  of 
personal  judcrments  rendered  upon  constructive 
•ervioe  of  prooeas,  see  Moyer  v.  Bucks  (Ind.)  lA  L.  R. 
•A.  SSL 

The  above  ease  to  very  Important  as  dealing  with 
coDstrucilve  service  on  a  foreign  corporation  in 
view  of  atatutory  provisions  in  various  states  as- 
suminflr  to  grive  Jurisdiction  over  foreign  corpora- 
tions without  any  aervioe  other  than  constructive. 
These  provisions  are  broad  enough,  if  they  were 
22  L.  R.  A. 

See  a:.«o  28  L.  T?.  A.  .SHG. 


constitutional,  to  authorise  a  .personal  Judgment 
against  a  foreign  corporation  upon  conntruotive 
service  by  publication  alone,  and  it  seems  some- 
what remarkable  that  their  constitutionality  has 
not  been  heretofore  tested  In  view  of  their  teeming 
conflict  with  the  general  rule  laid  down  In  the  lead- 
ing case  of  Pennoyer  v.  Neff,  95  U.  8. 714,  84  L.  ed. 
666,  although  that  case  did  not  relate  speolfloaUy  to 
foreign  corporations. 
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against  a  foreign  corporation  having  no  prop- 
erty here,  by  serving  the  summons  in  the 
foreign  Jurisdiction,  and  recover  a  personal 
judirmeDt?  I  hold  that  neither  section  155 
(old'  157)  of  the  Code,  nor  anv  amendment 
thereof,  gives  any  such  jurisdiction  to  our 
courts.  The  cause  of  action  in  each  of  these 
cases,  if  any  exists,  is  the  breach  of  the  con- 
tract, and  this  occurred  where  the  pro  visor 
resides,  to  wit,  in  New  Hampshire.  This 
takes  it  out  of  our  statute ;  but,  even  if  it 
did  not,  I  would  still  refuse  to  stultify  the 
court  by  rendering  a  personal  Judgment 
against  the  defendant  in  these  cases,  begun 
bv  services  of  a  summons  in  New  Hampshire. 
T*he  statute  of  New  Torlt  is  similar  to  oura, 
and,  if  plaintiff's  action  can  be  maintained, 
tlien  almost  every  corporation  created  under 
the  law  of  other  states  would  be  amenable  to 
the  courts  of  New  York,  as  I  suppose  there 
are  few  of  them  that  do  not  owe  a  debt  by 
bond  or  otherwise  to  the  citizens  of  New 
York.  The  proposition  I  deemed  untenable. 
Such  is,  in  brief,  my  reason  for  signing  the 
orders  of  dismissal." 

The  letter  referred  to  in  the  opinion  of  the 
supreme  court  is  as  follows : 

"Manchester,  N.  H..  5-5,  '92. 
«W.  8.  Tillinghast,  Esq.,  Hampton .0.  H., 

8.  C. 

**  Dear  Sir :  In  accordance  with  our  promise 
by  wire,  we  write  you  concerning  the  sub- 
ject of  your  telegram  to  us  on  the  27th,  re- 
porting that  Mr.  Mitchell  has  returned,  and 
given  us  a  statement  of  affairs  at  Almeda. 
We  are  not  clear  from  him  as  to  your  claims, 
nor  is  there  anything  in  your  message  to  make 
same  clear :  and  we  ask  you  to  have  the  kind- 
ness to  advise  us  fully  what  you  do  claim 
from  this  company,  and  what  you  claim  from 
the  Boston  &  Port  Royal  Lumber  Company, 
18  we  are  willing  to  pay  anything  that  is  just 
therein.  But  as  we  understood  a  reference 
was  to  be  made,  as  agreed  upon  by  both  par- 
ties, as  to  what  would  be  proper  in  the 
•  amount  of  fees,  but  this  does  not  appear  to 
materialize,  will  you  have  the  kindness, 
therefore,  to  give  us  fully  a  statement  of  your 
claims,  and  they  shall  have  prompt  attention 
upon  our  part. 

Yours  respectfully,  W.  B.  Drew,  Agent." 

MeMTB,  C.  J.  C.  HntsoB,  L.  F«  Yonmans 
and  James  W.  Moore  for  appellants. 

MeMrs.  E.  F.  Warren  and  C.  P.  Sand- 
ers for  respondents. 

Melver*  Oh,  «7.»  delivered  the' opinion  of 
the  court: 

These  two  cases  were  orierinally  heard  and 
considered  together  by  this  court  during 
November  term,  1892,  and  on  the  21st  of 
February,  1898,  this  court  filed  its  opinion 
affirming  the  orders  appealed  from,  as  may 
be  seen  by  reference  to  17  8.  £.  Rep.  81. 
Subsequently,  the  appellants  filed  petitions 
for  rehearing,  which  were  granted  (17  S. 
E.  Rep.  724,  725) ,  and  the  caAes  were  reheard 
during  the  present  term  of  this  court.  As 
we  still  think  there  are  some  differences  in 
the  facts  of  the  two  cases,  notwithstanding 
the  opinion  of  counsel  to  the  contrary,  we 
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are  of  opinion  that  it  will  be  better  to  ooo*^ 
sider  the  cases  separately. 

In  the  TiUing?ia$t  Com,  it  appears  that  oi^ 
the  7th  of  May,  1892,  the  plaintiff  issued  a 
summons  against  the  two  companies  named 
as  defendants  herein,  calling  on  them  to  an- 
swer the  complaint,  dated— -and,  we  suppose- 
filed— on  the  same  dav.  In  that  complaint 
the  plaintiff  alleges  that  he  is  an  attorney 
at  law,  practicing  in  the  courts  of  this  state ; 
that  as  such  he  had  previously  instituted  anr 
action  in  the  name  of  one  W.  R.  Smith 
against  the  Soeton  &  Port  Royal  Ijumber 
dbmpany,  alleging  insolvency  of  said  com- 
pany, waste  of  assets,  and  asking  that  a  re- 
ceiver be  appointed  to  take  charge  of  said 
company's  property  for  the  protection  of  the 
rights  of  creditors  and  shareholders  of  said 
company;  that  he  applied  for  and  obtained 
an  order  for  the  appointment  of  a  temporarj 
receiver,  who  took  charge  of  said  assets; 
that,  prior  to  the  day  agreed  upon  for  the 
hearing  of  the  motion  for  the  appointment 
of  a  permanent  receiver,  all  the  parties  in- 
terested, either  as  shareholders  or  creditors 
of  said  Boston  &  Port  Royal  Lumber  Com- 
pany, met  in  the  city  of  Boston,  and  settled 
their  conflicting  claims  and  interests ;  that 
as  soon  as  the  said  adjustment  was  made,  all 
parties  bein^  desirous  that  the  proceedings 
for  Uie  appointment  of  a  receiver  should  be 
discontinued,  a  telegram  was  sent  by  the  8. 
C.  Forsaith  Machine  Company,  one  of  the 
defendants  in  the  receiver  case,  that  they 
would  be  responsible  for  the  expenses  of  said 
case,  which  expenses  included  plaintiff's  fee 
in  said  case,  which  expenses  were  to  be  as- 
certained by  a  reference;  that  on  receipt  of 
said  telegram  an  agreement,  in  writing,  was 
entered  into  between  the  plaintiff  herein,  the 
said  W.  R.  Smith,  plaintiff  in  the  receiver 
case,  and  E.  F.  Warren,  Esq.,  attorney  for 
both  of  the  defendants  herein,  a  copy  of 
which  is  exhibited  as  a  part  of  the  com- 
plaint ;  that,  upon  the  delivery  of  said  agree- 
ment to  the  plaintiff  herein,  he  took  an  order 
discontinuing  the  receiver  case,  whereupon 
the  assets  of  the  Boston  &  Port  Royal  Lumber 
Company  were  surrendered  by  the  temporary 
receiver;  that  the  plaintiff  herein,  without 
success,  attempted  to  have  the  reference  con- 
templated bv  said  agreement,  and  finally  one 
Hiram  Mitchell,  who  came  here  as  agent,  and 
was  the  agent  of  the  S.  C.  Forsaith  Machine 
Company,  refused  to  have  the  reference,  and 
left  the  county,  returning  to  New  Hamp- 
shire ;  that  the  Boston  &  Port  Royal  Lumber 
Company  is  a  foreign  corporation,  created 
under  the  laws  of  the  state  of  Maine,  and 
doing  business  and  owns  real  and  personal 
property  in  Hampton  county,  8.  C. ;  that 
the  8.  C.  Forsaitn  Machine'  Company  is  a 
foreign  corporation,  created  under  the  lawe 
of  the  state  of  New  Hampshire,  and  owning 
an  interest  in  the  stock  or  property  aforesaid 
of  the  Boston  &  Port  Royal  Lumber  Com- 
pany in  Hampton  county  aforesaid ;  that 
plaintiff  is  a  resident  of  South  Carolina,  and 
the  contract  for  the  payment  of  his  fee,  as 
aforesaid,  arose  and  was  made  in  Hampton 
county,  8.  C.  ;  and,  after  other  allegations  as 
to  the  value  of  his  professional  services,  the 
plaintiff  demanded  judgment  for  the  same. 
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The  following  is  a  copy  of  the  telegram  re- 
ferred to  in  the  complaint :  ** Boston,  Mass., 
April  9,  1892.  To  £.  F.  Warren,  Hampton. 
8.  C.  :  Discontinae  all  suits  against  lumber 
company,  and  get  tlie  matter  out  of  court, 
and  we  will  be  responsible  for  cost,  to  be 
ascertained  by  reference,  as  the  lumber  com- 

Skny  will  resume  business.  8.  C.  Forsaith 
acbine  Company.  Manchester,  N.  H.,"— 
and  the  following  is  a  cop}'  of  the  agreement 
entered  into  after  receipt  of  said  telegram : 
''The  state  of  South  Carolina,  county  of 
Hampton.  In  common  pleas.  W.  E.  Smiih 
IHaifMf,  ▼.  The  Boston  d  Port  Bcyal  Lumber 
Co.  Whereas,  all  parties  interested  in  above 
case  have  agreed  to  a  settlement  thereof ;  and 
whereas,  the  8.  C.  Forsaith  Machine  Com- 
pany, of  Manchester,  N.  H.,  has  agreed  to 
pay  W.  8.  Tillinffhast,  plaintiff's  attorney, 
his  fee  herein,  (it  oeing  conceded  by^  all  par- 
ties hereto  that  such  fee  is  to  be  paid,  under 
the  law,  out  of  the  general  assets  of  the 
Boston  &  Port  Royal  Lumber  Company,) 
such  fee  to  be  ascertained  by  a  reference ; 
and  whereas,  it  is  agreed  that  the  Boston  «& 
Port  Royal  Lumber  Company  will  protect 
W.  R.  Smith  in  his  interest  as  the  same  may 
appear :  In  consideration  of  the  foregoing, 
the  above-entitled  cause  is  to  be  withdrawn. 
It  is  further  agreed  that  said  reference  to  as- 
certain the  amounts  of  said  fees  and  costs  will 

be  held  within  next  week,  before ,  if 

said  fees  and  costs  cannot  be  adjusted  with- 
out such  reference.  [Signed]  W.  S.  Tilling- 
bast.  Plaintiff's  Attorney.  E.  F.  Warren, 
Defendant's  Attorney.  W.  R.  Smith."  On 
the  5th  of  July,  1892,  upon  the  usual  affi- 
davit of  the  plaintiff,  an  order  of  publication 
was  granted  by  the  clerk  of  the  court  of  com- 
mon pleas  for  Hampton  county,  8.  C,  re- 
quirini;  publication  to  be  made  in  the  Man- 
chester Daily  Mirror,  a  newspaper  published 
in  the  city  of  Manchester,  state  of  New 
Hampshire,  once  a  week  for  six  successive 
weeks,  and  that  a  copy  of  the  summons  and 
complaint  be  forthwith  deposited  in  the  post- 
office  in  Hampton,  addressed  to  the  8.  C. 
Forsaith  Machine  Company,  Manchester,  N. 
H.  Such  communication  appears  to  have 
been  sent  by  registered  letter  on  the  8th  of 
July,  1892,  but  it  does  not  appear  that  any 
publ  ication  was  ever  made ;  the  plaintiff  rely- 
ing upon  servi(;e  of  the  defendant  company 
in  New  Hampshire  in  lieu  thereof,  as  ap- 
pean  by  the  affidavit  (a  copy  of  which  is  set 
out  in  the  **case")  of  one  Daniel  T.  Healey, 
sheriff  of  the  county  in  which  the  city  of 
Manchester  is  located,  made  before  one 
Thomas  D.  Luce,  styling  himself  ''Clerk 
Supreme  Court, "  of  said  county,  and  certified 
to  by  him  under  his  ^'hand  and  official  seal," 
though  no  copy  of  such  seal  is  affixed.  It 
may  be  as  well  to  state  here  that  the  action 
was  dismissed  as  to  the  Boston  &  Port  Royal 
Lumber  Company  upon  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and,  there  being  no 
appeal  from  the  order  entered  to  that  fact,  the 
case  should  now  be  considered  as  an  action 
against  the  8.  C.  Forsaith  Machine  Company 
alone.  Upon  the  papers  above  set  forth  and 
referred  to,  a  motion  was  made  before  his 
honor,  Judge  Hudson,  to  set  aside  service  oX 
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summons  and  complaint  on  the  said  defend- 
ant, made  at  their  place  of  business  in  the 
city  of  Manchester,  state  of  New  Hampshire, 
and  to  dismiss  the  complaint  of  plaintiff  for 
want  of  jurisdiction,  whereupon  the  follow- 
ing order  was  granted:  ^'On  hearing  the 
pleadings  in  above-stated  case,  and  on  mo- 
tion of  Jeff.  Warren,  attorney  for  the  S.  C. 
Forsaith  Company,  defendant,  to  set  aside 
service  of  summons  and  complaint  on  the 
said  defendant  made  at  their  place  of  busi- 
ness in  the  city  of  Manchester,  state  of  New 
Hampshire,  and  to  dismiss  the  complaint  of 
plaintiff  for  want  of  jurisdiction,  counsel 
naving  been  heard,  it  appearing  to  the  satis- 
faction of  this  court  that  the  defendant,  8. 
C.  Forsaith  Machine  Company,  are  a  foreign 
corporation,  and  nonresidents  of  this  state ; 
that  they  have  no  property  within  the  limits 
of  this  state,  are  represented  by  no  agent, 
and  have  no  place  of  business  therein ;  that 
the  cause  of  action,  to  wit,  the  breach  of  the 
contract,  did  not  arise  within  the  limits  of 
this  state ;  and  that  service  of  summons  and 
complaint  was  made  in  the  city  of  Man- 
chester, state  of  New  Hampshire, — ordered,, 
that  the  complaint  of  plaintiff  be  dismissed, 
this  court  having  no  jurisdiction,  on  the 
grounds  above  set  forth.  *  Subsequently,  the 
iudge  filed  a  paper  setting  forth  more  fully 
nis  reasons,  a  c^py  of  which  may  be  found 
in  the  former  report  of  this  case  in  17  S. 
£.  Rep.  81,  88  8.  C.~,  and  which,  there-, 
fore,  need  not  be  set  out  here.  From  this  or- 
der, plaintiff  appeals  upon  the  three  grounds 
set  out  in  the  record,  which  make,  substan- 
tially, three  questions :  (1)  Was  there  error 
in  holding  that  the  cause  of  action  did  not 
arise  in  this  state?  (2)  Was  there  error  in 
holding  that  the  breach  of  the  contract  con- 
stituted the  cause  of  action?  (8)  Was  there 
error  in  holding  that,  even  if  the  cause  of  ac- 
tion arose  in  this  state,  the  courts  of  this  state 
could  not  take  jurisdiction  of  an  action  in 
personam,  and  render  a  personal  judgment 
against  a  party  served  with  the  summons 
outside  of  the  limits  of  this  state? 
To  determine  the  first  question,  two  in- 

auiries  present  themselves :  First,  when  was 
le  contract  made?  Second,  where  was  k 
to  be  performed?  These  inquiries  involve 
mixed  questions  of  law  and  fact ;  and,  so  far 
as  the  latter  are  concerned,  the  finding  of  the 
circuit  Judge  is  conclusive,  in  a  case'of  this 
kind,  ffester  v.  Basin  FeHUuter  Co,  38  8. 
C.  609.  But  the  rule  of  law  is  that,  **  in  the 
absence  of  anything  indicating  the  contrary, 
the  place  of  the  making  of  a  contract  is  pre- 
sumably that  of  its  performance, "  as  was 
said  by  Mr,  Justice  McGowan  in  Cumow  v. 
Phoenix  Ins.  Co,  of  Hartford,  87  8.  C.  406, 
quoting  with  approval  from  Bishop,  Cont. 
§  1891 ;  and,  as  was  held  in  Bodgers  v.  Mut- 
ual Endoutment  Assessment  Asso.,  17  8.  C. 
410,  the  cause  of  action  on  a  contract  arises 
at  the  place  where  it  is  to  be  performed. 
Where,  then,  was  the  contract  made,  upon 
which  the  plaintiff  bases  his  action,  if,  in- 
deed, there  was  any  such  contract? — a  point 
which  is  not  now  before  us,  and  upon  which 
we  do  not  desire  to  be  regarded  as  even  in- 
t1  mating  any  opinion.  It  does  not  appear 
that  the  plaintiff  ever  before  had  any  pro- 
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fessional  oonnectlon  with  the  S.  C.  Fonalth 
Machine  Company,  and.  if  made  at  all,  it 
must  be  traceable  to  the  telegram  copied 
above ;  and  that  waB  sent  from  Boston,  Mass. 
We  cannot  regard  the  written  agreement  be- 
tween Tillinghast,  Warren,  and  Smith,  set 
out  above,  as  any  evidence  of  any  contract 
on  the  part  of  the  defendant  conipanj  to  pay 
anything.  The  fact  that  Mr.  Warren  was 
attorney  for  that  company  in  a  litigation  then 
pending  could  not  invest  him  with  authority 
to  bind  his  client  to  pay  money,  without 
some  authority  other  than  that  arising  from 
his  professional  relations ;  and,  certainly,  the 
terms  of  the  telegram  conferred  no  authority 
to  enter  into  such,  agreement.  Indeed,  the 
terms  of  that  paper  do  not  show  that  Mr. 
Warren  undertook  to  bind  his  client  to  pay 
any  sum  of  money  whatever.  On  the  con- 
trary, the  agreement  contained  nothing  more 
than  a  recital  of  the  fact  that  the  defendant 
oompanv  had  agreed  to  pay  the  fee  of  Mr. 
Tillinghast;  and  whether  that  recital  was 
strictly  correct  or  not  is  not  a  question  now 
to  be  considered.  If,  therefore,  there  was 
any  agreement  on  the  part  of  the  defendant 
company  to  pay  the  plaintiff's  fee,  it  must 
be  found  in  the  telegram  above  referred  to ; 
and,  if  it  contains  any  promise  to  that  effect, 
such  promise  was  not  made  in  this  state,  but 
in  Boston,  and,  under  the  ruVe  above  referred 
to,  must  be  there  performed,  as  it  is  quite 
clear  that  there  is  nothing  in  the  telegram 
indicating  the  contrary.  Appellant,  in  his 
argument,  seems  to  rely  somewhat  upon  a 
letter  printed  in  the  ''case,''  from  the  agent 
of  the  defendant  company  to  Mr.  Tilling- 
hast, as  tending  to  show  that  defendant  ac- 
quiesced in  the  arrangement  for  the  payment 
of  plaintiff's  fee.  But,  as  we  did  not  con- 
sider that  the  terms  of  that  letter  indicated 
any  such  acquiescence,  we  did  not  deem  it 
important  to  set  out  that  letter,  in  making 
our  statement  of  the  case.  Still,  we  would 
be  glad  to  have  the  letter  incorporated  in  the 
report  of  the  case,  in  deference  to  the  views 
of  its  importance  by  appellant's  counsel. 
But  even  If  that  letter  contained  a  positive 
promise  to  pay  the  fee,  or  a  direct  admis- 
sion of  defendant's  liability,  such  promise, 
whether  express  or  implied,  was  not  made  in 
this  state,  but  in  the  state  of  New  Hamp- 
shire ;  and  hence,  under  the  rule  above  stated, 
the  cause  of  action  could  not  be  regarded  as 
arising  in  this  state,  as  there  is  nothing  in 
the  letter  indicating  that  such  supposed 
promise  was  to  be  performed  eldewhere. 

As  to  the  second  question  presented  by  the 
grounds  of  appeal,  we  deem  it  only  necessary 
to  say  that  we  cannot  understand  how  any 
contract  can  give  rise  to  a  cause  of  action 
until  there  has  been  some  breach  of  such 
contract.  The :  mere  fact  that  a  person  has 
entered  into  a  contract  with  another  can  give 
no  cause  of  action,  and  none  can  arise  until 
there  is  some  breach  of  such  contract,  which, 
therefore,  must  be  regarded  as  the  cause  of 
action.  The  contract  may  give  a  party  the 
right  to  demand  its  performance  according 
to  its  terms,  but  there  is  no  delict,  and  no 
cause  of  action,  until  the  other  party  refuses 
or  neglects  to  perform  some  duty  required  of 
him  by  the  terms  of  the  contract.  We  do  not 
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think,  therefore,  that  there  was  anv  error  on 
the  part  of  the  circuit  judge  in  holding  that 
the  breach  of  the  contract  constitutes  the 
cause  of  action. 

The  third  question  presented  by  the 
grounds  of  appeal  is  more  difficult,  and  ia 
much  more  important  than  either  of  the  other 
questions.  The  Code  provides,  in  section 
148,  that  ''civil  actions  in  the  courts  of  rec- 
ord of  this  state  shall  be  commenced  by  serv- 
ice of  a  summons,"  and  in  subsequent  sec- 
tions (155  and  156)  proceeds  to  prescribe  how 
such  service  shall  be  made.  In  section  155 
the  provision  is  that,  if  the  action  be  against 
a  corporation,  it  must  be  by  delivery  of  a 
copy  of  the  summons  to  certain  officers  or 
agents  of  the  corporation,  "  but  such  service 
can  be  made,  in  respect  to  a  foreign  corpora- 
tion only  when  it  has  property  within  this 
state,  or  the  cause  of  action  arose  therein,  or 
where  such  service  shall  be  made  within  this 
state  personally  upon  the  president,  cashier, 
treasurer,  attorney  or  secretary  thereof, "  fol- 
lowed by  a  special  provision  as  to  certain 
specified  corporations,  which  have  no  appli- 
cation to  the  present  case,  as  the  defendant 
here  is  not  one  of  the  corporations  specified. 
In  section  156,  provision  is  made  for  the 
service  of  the  summons  by  publication  in 
certain  specified  cases,  the  only  one  of  which, 
applicable  here,  is  couched  in  the  following 
language:  "Where  the  defendant  is  a  for- 
eign corporation,  has  property  within  the 
state,  or  the  cause  of  action  arose  therein." 
That  section  contains  this  further  provision  : 
"Where  publication  is  ordered,  personal 
service  of  the  summons  out  of  the  state  is 
equivalent  to  publication, "  etc.  Section  158 
provides  that  in  the  case  mentioned  in  section 
156  the  service  of  the  summons  shall  be 
deemed  complete  at  the  expiration  of  the 
time  prescrilMsd  by  the  order  for  publication. 
Section  159  provides  how  proof  of  the  service 
of  the  summons  shall  be  made,  and  contains 
this  language :  "  When  the  service  is  made 
out  of  the  state,  after  order  of  publication, 
the  affidavit  of  the  person  making  the  serv- 
ice shall  be  made  before  the  clerk  of  any 
court  of  record  in  the  state  or  district  in 
which  such  service  shall  be  made,  who  shall 
certify  the  same  under  his  official  seal," — 
which  was  afterwards  amended  by  the  Act 
of  1884  (18  Stat,  at  L.  745),  so  as  to  include 
other  officers  besides  such  clerk.  Section  160 
provides  that  "  from  the  time  of  the  service 
of  the  summons  in  a  civil  action,  or  the  al- 
lowance of  a  provisional  remedy,  the  court 
is  deemed  to  have  acquired  jurisdiction." 

It  must  be  admitted  that,  if  we  look  alone 
to  the  provisions  of  the  several  sections  of 
the  cooe  above  referred  to,  there  is  strong 
ground  for  the  position  taken  by  appellant, 
—that,  if  the  cause  of  action  arose  in  this 
state,  the  court  had  acquired  jurisdiction  of 
the  defendant  corporation,  for  in  view  of  the 
findings  of  Judge  Hudson  that  the  defendant 
was  a  foreign  corporation,  having  no  prop- 
erty within  this  state :  that  it  was  duly  served 
with  a  copy  of  the  summons  in  the  state  of 
New  Hampshire,  after  order  of  publication 
has  been  made, — we  must  take  the  facts  so 
found,  and  there  is  no  room  for  the  objection, 
taken  in  the  argument,  to  the  proof  of  serv- 
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ice  as  lacking  the  official  seal  of  the  clerk, 
as  no  such  exception  was  taken  below.  So 
that  the  naked  question  now  presented  is 
that,  even  assuming  Uiat  the  cause  of  action 
in  this  case  arose  in  this  state,  whether  the 
courts  of  this  state  could  acquire  jurisdiction 
of  this  foreign  corporation,  which  had  no 
property  in  this  state,  through  which  it 
might  have  been  reached  by  a  proceeding  in 
rem,  at  least  so  far  as  such  property  was  con- 
cerned, simply  by  personal  service  on  such 
corporation  in  another  state.  This  question, 
as  It  seems  to  us,  has  been  conclusively  set- 
tled in  the  negative  by  the  highest  authority 
in  the  case  of  Pennoy&r  v.  Mff,  95  U.  8.  714, 
24  L.  ed.  .5((5.  In  that  case,  Neff,  being  a 
nonresident  of  the  state  of  Oregon,  but  own- 
ing property  therein,— the  land  in  question, 
—was  sued  on  a  money  demand,  in  which 
action  the  state  court  of  Oregon  undertook 
to  acquire  jurisdiction  of  the  person  of  Neff 
by  publication  under  a  statute  of  that  state 
practicaUy  identical  with  our  code  in  this 
respect  and  rendered  judgment  against  him 
for  the  amount  of  such  demand,  and  under 
the  execution  issued  to  enforce  such  judg- 
ment the  land  was  sold  by  the  sheriff,  and 
bought  by  Pennoyer.  Subsequently,  an  ac- 
tion was  brought  by  Neff  against  Pennoyer 
to  recover  possession  of  the  land  in  the 
circuit  court  of  the  United  States  for  the 
district  of  Oregon,  and  carried  thence  by 
writ  of  error  to  the  Supreme  Court  of  the 
United  States.  The  case  turned  upon  the 
validity  of  the  sale  by  the  sheriff,  or,  rather, 
the  yalidity  of  the  judgment  under  which 
such  sale  was  made ;  and  the  court  held  that 
the  state  court  of  Oregon  could  not  acquire 
jurisdiction  of  the  person  of  a  nonresident 
defendant  in  a  personal  action  simply  by 
seryicc  by  publication,  and  hence  that  the 
judgment  was  a  nullity.  As  is  said  by  Mr. 
Jvstice  Field  in  delivering  the  opinion  of 
the  court,  one  of  the  well-established  prin- 
ciples of  public  law  respecting  the  juris- 
diction of  an  independent  state  over  persons 
and  property  is  **  that  no  state  can  exercise 
direct  jurisdiction  and  authority  over  persons 
or  property  without  its  territory.  Story, 
Confl.  L.  chap.  2;  Wheat.  International 
Law,  pt.  2,  chap.  2.  The  several  states  are 
of  *equal  dignity  and  authority,  and  the  in- 
dependence of  one  implies  the  exclusion  of 
power  from  all  others ;  and  so  it  is  laid  down 
by  Jurrists,  as  an  elementary  principle,  that 
the  laws  of  one  state  have  no  operation  out- 
side of  its  territory,  except  so  far  as  is  al- 
lowed by  comity,  and  that  no  tribunal  estab- 
lished b^  it  can  extend  its  process  beyond 
that  territory,  so  as  to  subject  either  persons 
or  property  to  its  decisions."  This  doctrine 
does  not  deny  or  interfere  with  the  right  of 
a  state  to  acquire  jurisdiction  over  the  prop- 
erty of  a  nonresident,  located  or  found  wiihin 
such  state,  by  a  proceeding  in  r«w, — for  ex- 
ample, by  attachment,  or  some  proceeding  in 
the  nature  of  a  proceeding  in  rrnn  provided 
for  by  the  laws  of  such  st«te ;  but  under  such 
a  proceeding  no  personal  judgment  can  be 
rendered  against  the  nonresident,  and  the 
judgment  can  only  affect  him  so  far  as  his 
property  found  in  the  state  is  concerned.  See 
Stanley  y.  StatOey,  85  8.  C.  U.  The  same 
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doctrine  had  been  preyiously  laid  down  in 
Qalpin  y.  Page,  85  U.  8.  18  Wall.  367,  868, 
21  L.  ed.  968,  where  it  is  said:  ''Even  the 
court  of  king's  bench  in  England,  though 
a  court  of  general  jurisdiction,  never  imagined 
that  it  could  serve  process  in  Scotland,^  Ire- 
land, or  the  colonies,  to  compel  an  appear- 
ance, or  justify  a  judgment  against  persona 
residing  therein  at  the  time  of  the  commence- 
ment of  the  suit. "  The  case  of  Pennoyer  y. 
Neff  has  not  only  been  recognized  and  fol- 
lowed in  numerous  subsequent  cases,  but,  so 
far  as  we  are  informed,  has  never  been  ques- 
tioned by  any  tribunal.  Even  the  learned 
judge  (Mr.  Justice  Hunt)  who  dissented  in 
that  case  did  not  question  the  doctrine  for 
which  we  have  cited  the  case,  but  based  his 
dissent  upon  the  sole  ground  that,  inasmuch 
as  Neff  owned  land  within  the  state  of  Oregon 
at  the  time  the  action  was  commenced  in 
which  the  judgment  in  question  was  re- 
covered, it  could  be  subjected  to  such  judg- 
ment, even  though  no  proceeding  by  attach- 
ment had  been  instituted.  It  is  true  that  in 
that  case  the  defendant  was  a  natural  person, 
and  not,  as  here,  a  corporation,  and  that  the 
service  there  was  by  i)ubli cation,  and  not,  as 
here,  by  personal  service  outside  of  the  limits 
of  the  state.  But  neither  of  these  circum- 
stances can  make  any  substantial  difference 
between  that  case  and  this,  for  in  the  case 
of  St.  Clair  y.  Cox,  106  U.  8.  850,  27  L.  ed. 
228,  the  doctrine  of  Peniioyer  y.  Neff  was  ap- 
plied to  a  case  of  a  foreign  corporation,  and 
It  is  there  said :  "The  doctrine  of  that  dise 
applies,  in  all  its  force,  to  personal  judg- 
ments of  state  courts  against  foreign  corpora- 
tions. "  And  we  are  unable  to  discover  any 
reason  why  it  should  be  otherwise.  See  also 
Mexican  Cent.  R,  Co.  y.  Pinkney,  149  U.  8. 
194,  87  L.  ed.  699,  where  the  same  doctrine 
was  applied  in  the  case  of  a  foreign  corpora- 
tion. 

The  other  point  of  difference  amounts  to 
nothing,  for  the  statute  of  Oregon,  like  our 
statute,  expressly  declares,  "Where  publi- 
cation is  ordered  personal  service  of  the  sum- 
mons out  of  the  state  is  equiyalent  to  pub- 
lication and  deposit  in  the  postoffice,"  thus 
putting  the  two  modes  of  service  precisely 
upon  the  same  footing.  Besides,  in  the  case 
of  SugoY,  Thornton,  182  U.  8.  524,  88  L.  ed. 
447,  where  the  doctrine  of  Pennoyer  y.  JVtfjT 
was  applied,  the  case  shows  that  the  party 
who  objected  to  the  jurisdiction  of  the  Texas 
court  on  the  ground  that  there  had  been  no 
legal  service  upon  him  was  actually  served 
in  Wyoming  territory.  It  is  apparent  from 
what  is  said  in  other  cases  that  the  Supreme 
Court  of  the  United  States  recognizes  no  dif- 
ference in  the  two  modes  of  service,  so  far  as 
the  question  we  are  considering  is  concerned, 
for  in  Orovei'  &  Baker  Sewing  Mack.  Co.  y. 
Riddiffe,  187  U.  8.  294,  295,  84  L.  ed.  672,  it 
is  said,  upon  the  authority  of  Pennoyer  y.  Neff, 
and  other  cases  there  cited,  "that  a  personal 
judgment  is  without  validity,  if  rendered  by 
a  state  court  in  an  action  upon  a  money  de- 
mand against  a  nonresident  of  the  state,  upon 
whom  no  personal  seryice  of  process,  within 
the  state,  was  made,  and  who  did  not  appear.* 
And  in  Wilson  v.  Seligman,  144  U.  8.  44,  45, 
86  L.  ed.  889,  the  f ol lowing  passages  from  the  [^ 
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opinion  in  Psnnoysr  ▼.  Nejf  are  quoted  with 
approval :  *^  Every  state  pcisscsses  exclusive 
jurisdiction  and  sovereignty  over  persons  and 
property  within  its  territory.  ...  No 
state  can  exercise  direct  jurisdiction  and  au- 
thority over  persons  or  property  without  its 
territory.  .  .  .  It  is  m  virtue  of  the 
state's  jurisdiction  over  the  property  of  the 
nonresidents  situated  within  its  limits,  that 
its  tribunals  can  inquire  into  that  nonresi- 
dent's obligations  to  its  own  citizens,  and 
Uie  inquiry  can  then  be  carried  only  to  the 
extent  necessary  to  control  the  disposition 
of  the  property.  .  .  .  Where  the  entire 
object  of  the  action  is  to  determine  the  per- 
sonal rights  and  obligations  of  the  defend- 
ants, that  is,  where  the  suit  is  merely  in 
perwnam,  constructive  service  in  this  form 
upon  a  nonresident  is  ineffectual  for  any 
purpose.  Process  from  the  tribunals  of  one 
state  cannot  run  into  another  state,  and  sum- 
mon parties  there  domiciled  to  leave  its  ter- 
ritory, and  respond  to  proceedinjyrs  against 
them.  .  .  .  Process  sent  to  him  out  of 
the  state,  and  process  published  within  it, 
are  equally  unavailin|f  in  proceedings  to 
establish  his  personal  liability.  ...  A 
judgment  which  can  be  treated  in  any  state 
of  this  Union  as  contrary  to  the  first  prin- 
ciples, of  justice  and  as  an  absolute  nullity, 
bemuse  rendered  without  any  jurisdiction  of 
the  tribunal  over  the  party, '  is  not  entitled 
to  any  respect  in  the  state  where  rendered. 
.  .  .  To  give  such  proceedings  any  valid- 
ity, there  must  be  a  tribunal  competent  by 
its  constitution,  that  is,  by  the  law  of  its 
creation,  Xo  pass  upon  the  subject-matter  of 
the  suit ;  and  if  that  involves  merely  a  de- 
termination of  the  personal  validity  of  the 
defendant,  he  must  be  brought  within  its 
jurisdiction  by  service  of  process  within  the 
state,  or  his  voluntary  appearance." 

These  being  the  well-settled  principles  ap- 
plicable to  a  case  like  the  one  now  under 
consideration,  established  by  the  Supreme 
Court  of  the  United  States,— a  tribunal  which 
is  invested  iwith  final  jurisdiction  in  con- 
troversies between  citizens  of  different  states, 
— ^it  seems  to  us  that  we  are  bound,  if  practi- 
cable, to  put  such  a  construction  upon  the 
provisions  of  our  code,  above  referred  to,  as 
will  brinff  it  into  conformity  with  such  prin- 
ciples. This,  we  think,  can  be  done  by  con- 
struing the  above-mentioned  provisions  of 
our  code  as  applying  only  to  cases  in  which 
a  warrant  of  attachment  has  been  issued,  or 
to  some  other  proceeding  in  rem,  or  in  the 
nature  of  a  proceeding  in  rem,  and  not  to 
cases  of  mere  personal  actions,  in  which  only 
a  personal  judgment  can  be  obtained,  for  it 
must  be  remenobered  that  an  action  cannot 
now,  as  formerly,  be  commenced  by  a  writ 
of  foreign  attachment,  but  that  now,  under 
the  code,  an  attachment  is  merely  a  provis- 
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ional  remedy  in  aid  of  an  action  ;  and  hence, 
to  make  it  available,  an  action  must  be  com- 
menced in  regular  form,  and  judgment 
therein  must  be  recovered  before  the  attach- 
ment can  yield  the  fruits  which  it  is  de- 
signed to  produce.  We  are  therefore  com- 
pelled to  construe  the  provisions  of  the  code, 
above  referred  to,  providing  for  the  mode  of 
making  a  nonresident  a  part]^  to  an  action, 
as  applying  only  to  such  actions  as  may  be 
regarded  as  proceedings  in  rem,  and  not  ap- 
plying to  merely  personal  actions,  in  which 
only  a  personal  judgment  is  sought  or  can 
be  obtained.  This  being  a  purely  personal 
action,  in  which  no  warrant  of  attachment 
has  been  or  could  be  obtained,  inasmuch  as 
the  defendant  has  no  property  within  this 
state,  we  think  that  the  court  never  acquired 
jurisidiction  of  the  defendant  corporation,  by 
service  of  the  summons  out  of  the  state,  and 
hence  there  was  no  error  on  the  part  of  the 
circuit  judge  in  dismissing  the  complaint 
for  want  of  jurisdiction. 

The  second  case  mentioned  in  the  title  of 
this  opinion— that  of  Mr.  Moore— differs  in 
at  least  one  very  material  respect  from  the 
case  just  considered.  Here  the  undisputed 
evidence  is  that  the  contract  which  consti- 
tutes the  basis  of  plaintiff's  action  was  made 
in  this  state  by  a  duly  authorized  agent  of 
the  defendant  corporation,  and  subsequently- 
ratified  by  the  ffeneral  agent  of  said  corpora- 
tion ;  and,  as  tBere  is  nothing  even  tending 
to  show  that  such  contract  was  to  be  per- 
formed elsewhere,  it  must,  under  the  rule  an- 
nounced in  TiUingliaeVe  Oa»e,  be  regarded  as 
a  contract  made  and  to  be  perform^  in  this 
state,  and  hence  that  the  cause  of  action  arose 
in  this  state.  If  this  were  all,  then  a  dif- 
ferent conclusion  from  that  reached  in  the 
case  first  considered  would  follow.  But, 
under  the  views  which  we  have  taken  of  the 
third  question  presented  by  the  appeal  of 
Mr.  Tillinghast,  we  are  compelled  to  con- 
clude that  the  court  never  acquired  juris- 
diction of  the  defendant  corporation  by  a 
simple  service  of  the  summons  in  the  state 
of  New  Hampshire,  for  in  this  case,  as  ia 
the  former,  there  was  no  warrant  of  attach- 
ment obtained,  and  none  could  have  been, 
by  reason  of  the  undisputed  fact  that  defend- 
ant, though  a  foreign  corporation,  had  •no 
property  within  the  limits  of  this  state. 
There  was  therefore  no  error  on  the  part  of 
the  circuit  judge  in  dismissing  the  com> 
plaint  in  this  case  for  want  of  jurisdiction. 
For  the  reasons  hereinbefore  stated,  we  must 
adhere  to  the  judgment  rendered  at  the  former 
hearing. 

The  judgment  of  thie  eourt  is  that  the  judg- 
ment of  the  Circuit  Court  in  each  of  the  cases 
stated  in  the  title  of  this  opinion  he  reaffirmed. 

McGowan  and  Pope*  JJ.,  concur. 
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ILLINOIS  SUPREME  COURT. 


J.  C.  BULPIT,  Appl,. 

V. 

T.  J.  MATTHEWS, 
atf  IlL  345.) 

M.m  Vbm  owners  of  domestie  aalnals  aj*o 
liable  Art  common  law  tor  ciamageo 
eommitted  bjrthem  tn  troepaMing»with« 
out  regard  to  the  neirllgenoe  of  the  owner  in  per 
mltUnff  them  to  escape,  or  to  the  f  aot  of  endoe- 
nre,  or  lack  of  eDolosure,  of  premises  on  which 
they  are  trespassing. 

3*  The  oommon-Iaw  rule  as  to  the  dot jr 
of  the  owners  of  domestic  antmals  to 
lEoep  them  flpom  trespassing  exists  in 
timm^i,  under  the  Act  of  1874,  except  in  dis- 
tricts where  a  vote  taken  under  the  statute  has 
sstablished  the  contrary  rule,  although  for  a  long 


period  of  time  the  oommon-law  rule  was  rejected 
in  that  state  as  inapplicable  to  its  conditions. 
8.   It  Is  a  matter  of  common  knowledfl^ 

that  tn  1874,  and  long  prior  to  that  date,  vacant 
hmd  In  Illinois  was  comparatively  liftie,  and  to 
be  found,  not  upon  the  prairies  as  a  rule,  but  in 
poorer  and  timber  portions  of  the  stata 

(Baiiey,  Ch.  J.,  dissents.) 

(June  19, 1803.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Court,  Third  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Chris- 
tian County «  which  in  turn  affirmed  a  judg- 
ment of  a  justice  of  the  peace  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
alleged  to  have  been  caused  to  plaintiff's  crops 
by  cattle  belonging  to  defendant.     Affirmed, 


Koxs.—^  to  lidbUUyof  owner  for  trespass  of 
eatOe. 

Oenerdl  liabUUyfor  trespoming  stoch. 

The  common-law  doctrine  that  the  owner  of 
atock  Is  liable  in  damages  for  trespasses  by  them, 
and  that  it  is  his  duty  to  restrain  them  rather  than 
the  duty  of  the  owner  of  land  to  fence  against 
other  persons*  stock,  has  been  much  changed  by 
•Oitutea.  and  in  some  of  the  states  has  been  denied 
as  not  applicable  to  the  wants  of  the  people  in  a 
new  oountxy.  But  the  tendency  of  legislation  In 
such  states  is  to  restore  the  oommon-law  liability. 

The  common  rule  is  that  the  owner  of  domestic 
animalB  must  keep  them  on  his  own  land,  or  else 
he  will  be  liable  for  damages  from  their  trespasses. 
Taber  v.  Cruthers,  68  Hun,  619,  SS  N.  T.  8.  K.  331; 
Barto  ▼.  Stephau,  19  N.  T.  Week.  Dig.  164. 

In  an  action  for  injuries  to  stock  by  a  railroad 
train  it  was  said  that  the  common  law  requiring 
the  owner  of  domestic  animals  to  keep  them  on 
his  premises  does  not  apply  to  the  Black  Hills 
country.  Sprague  v.  Fremont,  B  &  M.  Y.  R.  Co- 
•  Dak.  86. 

iMThere  plaintiffs,  who  controlled  about  850,000 
acres  and  grazed  about  001,0(0  acres  with  cattle,  at- 
tempted to  enjoin  the  owners  of  sheep  from  allow- 
ing them  to  graze  on  the  same,  thus  appropriating 
to  themaelves  all  the  use  of  the  public  land,  it  was 
held  that  the  owner  of  cattle  is  not  liable  for  tres- 
paaa  on  the  unenclosed  lands  of  another.  Buf  ord  v. 
Houtz,  138  V,  8. 800, 88  lu  ed.  618. 

In  an  action  for  injuries  to  stock  from  a  railroad 
train,  It  was  said  that  the  oommon-law  doctrine, 
requiring  the  owner  of  livestock  to  keep  them  on 
his  promisee,  does  not  apply  in  Florida.  Savannah, 
F.  S^  W.  R.  Co.  v.  Gelger,  21  Fla.  060, 66  Am.  Rep.  607. 

In  Colorado  the  owner  of  crops  cannot  recover 
for  damages  from  trespassing  cattle  unless  the 
erops  are  protected  by  a  sufficient  fence.  Nuck- 
olls V.  €hiut,  12  Colo.  861;  Morris  v.  Fraker,  6  Colo. 
«B5. 

In  Nevada  damages  from  trespassing  cattle  can- 
not be  recovered  where  the  field  is  not  inclosed  by 
the  f  enoe  prescribed  by  statute,  as  the  rule  of  com- 
mon law  is  repugnant  to  the  law  of  Nevada.  Chase 
T.Chaae.l6Nev.£B0. 

An  action  of  trespaas  for  damage  from  cattle 
and  sheep  pasturing  on  unenclosed  wild  prairie 
hmd  in  Nebraska  cannot  be  maintained,  as  the 
common  law  was  not  applicable  to  that  state  at  the 
tinte  of  framing  its  constitution  nor  is  It  now.  De- 
laney  ▼.  Brrtckson,  10  Neb.  402. 

Bat  Neb.  Comp.  Stat.,  art  8,  chap.  8,  providing 
a  remedy  for  trespass  by  livestock  by  impounding, 
la  enmnhitlve  and  does  not  exclude  the  remedy  by 
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an  action  for  damages,  as  the  Injured  party  may 
waive  his  lien.    Keith  v.  Tilford,  12  Neb.  271. 

In  North  Carolina,  in  an  action  of  replevin,  it 
was  said  that  the  owner  of  stock  is  not  required  to 
restrain  them,  and  Is  not  responsible  for  their  tres- 
passes upon  lands  of  others.  Burgwyn  v.  Whit- 
field, 81 N.  C.  26L 

The  same  doctrine  was  declared  also  In  an  action 
for  injuries  to  oattle  from  railroads.  Laws  v. 
North  CaroUnaR.  Co.  52  N.  C.  468. 

And  another  case  decides  that  a  planter  not  hav- 
ing bis  land  protected  cannot  recover  for  trespass 
from  stock.  Jones  v.  Wltherspoon,  62  N.  C.  56&, 
78  Am.  Deo.  268. 

In  Missouri  in  order  to  create  a  liability  for  tres- 
passing cattle,  the  owner  of  the  land  must  have  his 
ground  enclosed  by  a  lawful  fence  as  the  oommon- 
law  liability  has  been  changed  by  statute.  Heald 
V.  Grier,  12  Mo.  App.  666;  Fenton  v.  Montgomery, 
19  Mo.  App.  156;  Storms  v.  White,  28  Mo.  App.  31; 
Moore  v.  White,  46  Mo.  206. 

In  Ohio  it  is  said  that  the  doctrine  of  oommon- 
law  liability  for  trespass  by  stock  may  be  suitable 
to  an  old  and  highly  cultivated  country,  where  ail 
the  lands,  except  the  public  highways  and  com- 
mons, are  under  encJusure,  but  that  it  has  no  suit- 
able and  proper  application  In  Ohio.  Kerwhacker 
V.  Cleveland,  C.  &  C.  R.  Co.  8  Ohio  St.  172. 62  Am 
Dec.  246;  Cleveland,  C.  &  C.  R.  Co.  v.  EUiott,  4  Ohio 
St.  474. 

In  an  action  for  damages  to  stock  from  a  railroad 
train  it  was  said  that  the  rule  of  the  common  law 
requiring  the  owner  of  cattle  to  restrain  them  un« 
der  pain  of  thetr  being  trespassers  if  found  on  un- 
enclosed lands  of  another  has  been  held  to  be  the 
law  in  Wisconsin  though  it  is  generally  disrogarded 
by  common  consent  in  the  newly  settled  parts  of 
the  state.    McCall  v.  Chamberlain,  13  Wis.  640. 

Where  no  regulation  of  stock  or  fence  has  been 
made  under  Wisconsin  Act  of  February,  184L.  al- 
lowing the  towns  to  regulate  the  same,  the  com- 
mon-law liabiltty  applies  and  the  owner  of  a  dose 
may  recover  for  trespasses  by  animals,  although 
not  inclosed  by  a  suffioient  fence.  Stone  v.  Donald- 
son, 1  Pinoey,  898. 

In  Arkansas,  where  stock  was  rkllled  by  a  train. 
It  was  said  that  the  common-law  doctrine  that  the 
owner  of  cattle  permitted  to  go  at  large  and  enter 
another's  land  is  a  trespasser,  has  never  been  rec- 
ognized in  that  state.  Little  Rock  ft  Ft.  S.  R.  Co 
V.  Finley,  87  Ark.  662. 

In  Illinois  the  common  law  In  regard  to  owners 
of  stock  being  required  to  restrain  them  from  tres- 
passing was  formerly  held  not  to  be  in  force,  and 
that  the  owner  of  land  to  maintain  an  action  for 
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It  appeared  that  defendant  kept  the  cattle  in 
a  pasture  enclosed  hj  a  good  and  sufficient 
fence.  That  persons  in  the  neigborhood  used 
a  way  across  the  pasture  to  go  to  the  village  of 
Edinburg.  That  on  the  day  on  which  the  cat- 
tle escaped  there  was  a  show  in  the  village,  and 
durine  the  night  the  gate  to  the  pasture  ap- 
peared td  have  been  left  open  by  some  one 
passine  through  it,  and  the  cattle  escaped  and 
strayed  onto  plaintiff's  fields,  which  were  un- 
fenoed,  and  inflicted  the  damage  complained 
of. 

Further  facts  appear  in  the  opinion. 

Messrs.  John  G.  Drennan  and  J«  C« 
McBrlde,  for  appellant : 

It  was  decided  in  the  case  of  Seeley  y. 
Peters,  10  111.  142,  followed  by  a  long  line 
of  decisions,  that  the  common  law  of  Eng- 
land, requiring  every  man  to  keep  his  stock 
on  his  own  premises,  at  his  peril,  was  not 
the  law  of  this  state,  and  that  stock  should 


be  permitted  to  run  at  large,  and  that  own- 
ers of  land  should  fence  against  stock,  and 
laws  prescribing  the  sufficiency  of  fences 
were  enacted  (III.  Rev.  Stat.  chap.  54),  and 
this  has  been  the  law  of  this  state  for  many 
years  and  acted  upon  by  the  people.  It  wa» 
decided  in  Seeley  v.  Petei's,  10  111.  146,  Uiat 
section  20  of  chapter  54,  then  numbered  15, 
applied  to  outsiae  fences  as  well  as  others, 
and  was  not  limited  in  its  application,  and 
says  "it  necessarily  follows  that,  unless  th& 
fence  be  good  and  sufficient,  no  action  liea,*^ 
etc.  To  dispense  with  this  law  as  declared 
bv  the  supreme  court  would  require  an  act 
oi  the  legislature,  and  only  so  much  of  thi» 
rule  here  announced  would  become  extinct 
as  would  be  expressly  and  in  terms  annulled 
by  the  legislature. 

In  1874  an  Act  was  passed  entitled  **  An  Act 
to  Revise  the  Law  in  Relation  to  Permitting: 
Animals  to  Run  at  Large,**  which  provided 


the  treBpasB  of  cattle  upon  his  close,  must,  under 
the  IlUnols  statutes,  have  it  surrounded  by  a  freed 
and  sufficient  feooe.  Seeley  v.  Peters.  10  111.  180; 
Oil  V.  Rowley,  69  111.  4fi9:  Stoner  v.  Bhugart,  46  111. 
76 :  Misuer  v.  Llghthall,  18  HI.  609. 

But  111.  Bev.  Stat.  1874  changes  this  rule  to  the  ex- 
tent that  It  prehibits  the  running  at  large  of  cattle 
in  the  i^jsenoe  ef  a  vote  of  the  people  of  the  county 
allowing  them  to  do  so. 

And  as  shewn  in  the  main  case  the  present  Illi- 
nois statutes  restore  the  common-law  liability. 

The  owner  ef  cattle  is  liable  for  the  damag«w 
caused  by  them  to  his  neighbor,  under  IlL  Rev. 
Stat.,  chap.  8,  §  1,  which  practically  le-enacts  the 
common  law  in  such  counties  as  it  is  in'  force. 
Birket  v.  Williams,  80  HI.  App.  451. 

Where  a  township  has  adopted  a  herd  law  pro- 
hibiting stock  to  run  at  large  at  night,  to  that  ex- 
tent it  repeals  the  doctrine  announced  in  Seeley  v. 
Peters,  10  HI.  180,  and  renders  the  owner  of  the 
stock  liable  for  trespass,  although  the  township 
law  is  in  the  nature  of  a  penalty.  Westgate  v. 
Garr,  48 111.460. 

A  party  who  permits  his  stock  to  run  at  large  in 
violation  of  Illinois  Act  of  January  18,  1892,  is  lia- 
ble in  trespass  for  damages  by  them  to  crops. 
Fredrick  v.  White,  78  111.  690. 

In  Alabama  in  an  action  for  damages  to  stock 
from  a  defective  bridge  it  was  said  that  no  general 
statute  existed  requiring  cattle  or  dumb  animals 
to  be  kept  within  an  enclosure  as  the  general  rule 
is  to  fence  stock  out,  not  in.  Lee  County  v.  Yar- 
brough,  85  Ala.  680. 

In  Alabama  the  owner  of  land  must  protect  him- 
self against  cattle  by  fence,  except  where  local 
laws  dispense  with  this  requirement.  WUhite  v. 
Speakman,  79  Ala.  400. 

But  the  Alabama  Act  of  February  19, 1867,  giv- 
ing an  action  for  damages  against  any  one  who 
permits  his  cattle  to  trespass  within  a  tract  sur- 
rounded by  a  lawful  fence  and  making  a  boundary 
line  a  lawful  fence  in  certain  counties,, restores 
the  common-law  liabiMty  in  such  counties.  Joiner 
V.  Winston,  68  Ala.  129. 

Another  Alabama  case  holds  that  the  owner  of 
hogs  to  liable  for  trespass  committed  by  them  on 
another's  crop,  although  the  owner  of  the  hogs 
had  no  notice  of  their  propensity  to  rove.  Grea- 
ham  V.  Taylor,  Si  Ala.  606. 

Where  a  fence  Is  not  a  lawful  fence  under  the 
statute,  in  an  action  for  injuries  to  the  trespassing 
stock  the  defendant  cannot  recoup  damages  to  his 
crops.    Woodward  v.  Purdy,  SO  Ala.  879. 

This  action  was  for  trespass  by  the  defendant  in 
carrying  away  the  hinges  of  the  gates,  digging  up 
22L.R.A* 


fruit  trees,  and  taking  away  other  things.  The  en- 
try  of  the  hogs  must  have  been  caused  by  thla- 
trespass  but  the  facts  do  not  appear. 

In  Oalifornla  premises  must  be  protected  by  a 
fence  prescribed  by  statute  in  order  to  permit  an 
action  for  trespass  of  cattle  thereon.  Comerford 
V.  Dupuy,  17  Cal.  808. 

In  California  in  an  action  agafnst  a  railroad 
company  for  killing  a  horse  it  was  held  that  the 
common-law  liability  for  damages  by  trespassinff 
stock  does  not  prevail  in  that  state.  Waters  v,. 
Moss,  U  Cal.  686.  78  Am.  Dec.  66L 

In  California  the  owner  ot  sheep  which  stray  in- 
to an  unenclosed  field  without  his  knowledge,  i» 
not  liable  for  an  injury  done  by  them,  although 
Cal.  Stat.  18(0,  p.  628,  amended  March  88, 1868,  pro- 
vides that  it  shall  be  unlawful  to  herd  sheep  on  au* 
other's  land.    Logan  v.  Gedney,  88  GaL  679. 

See  subhead  ''Driving  cattle  on  land  of  another,** 
<nfra. 

But  an  owner  of  land  is  not  required  to  fence  it 
against  cattle  of  another,  in  Santa  Clara  county^ 
under  the  California  Act  of  1868,  amended  Maron» 
1812.    Hahn  V.  Garratt,  69  Cal.  146. 

And  the  right  given  by  statute  In  certain  coun* 
ties  to  proceed  against  trespassing  cattle  does  not 
alfect  the  right  to  sue  their  owner  for  damages. 
Trisoony  v.  Brandenstein,  66  Cal.  614. 

An  action  for  trespass  by  auimals  that  is  not 
brought  under  the  Gsllf  ornia  Act  of  1874  in  certain 
counties  may  tie  brought  in  three  years  from  the 
date  of  trespass.  HeUbron  v.  Helnlen,  70  CaL 
482. 

Where  a  complaint  is  either  a  declaration  in  tres- 
pass or  it  alleges  **an  express  promise  to  pay  the 
amount  of  damages  done  after  the  Injury  was  con- 
summated," an  instruction  that  the  law  implies  a 
promise  by  the  owner  of  the  stock  to  pay  all  dam- 
ages done  is  error,  there  being  no  count  for  grain 
sold  and  delivered  or  for  pasturage.  Van  Valken- 
burg  V.  McCauley,  68  CaL  706. 

The  common-law  remedy  for  trespass  by  cattle  is 
not  excluded  by  the  other  remedy  of  distress  and 
sale  under  the  New  York  statutes.  Golden  v» 
Eldred,  16  Johns.  220. 

And  the  owner  of  cattle  is  liable  for  their  trespass- 
where  there  is  no  regulation  of  the  town  as  to 
fences  or  cattle  at  large.  Wells  v.  Howell,  19  Johns. 
886. 

The  owner  of  sheep  Is  liable  for  their  breakinflr 
through  a  fence  and  depasturing  a  meadow,  not- 
withstanding a  town  by-law  allowing  them  to  run 
at  large  on  a  common,  unless  it  Is  shown  that  the 
plaintllTs  fence  was  insufScient  or  did  not  conform 
to  the  regulation  of  the  town  prescribing  the  kind 
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a  penalty  a^inst  tliose  who  should  suffer 
their  animals  of  the  species  of  horse,  mule, 
etc.,  to  run  at  large. 

Rev.  Stat.  chap.  8.  §  1. 

This  statute  applied  only  to  those  who 
suffered  or  permitted  such  animals  to  run  at 
larffe,  and  had  no  application  to  such  ani- 
mals escaping  against  the  will  of  the  owner 
and  without  his  fault  or  nej^ligence,  as  in 
this  case  at  bar,  and  set  forth  in  the  said  prop- 
ositions of  law  submitted  to  the  court. 

Kinder  Y,  Qilleme,  68  111.  88;  CoUirmtUs 
▼.  Seanland,  58  111.  221 ;  Fredrick  v.  WJiite, 
73  111.  690;  Weids  ▼.  Thiel,  9  111.  App.  226. 

Mestrs,  Ricks  A  Creighten,  for  appel- 
lee: 

By  the  common  law  every  man  was  bound 
to  keep  his  cattle  on  his  own  land  or  respond 
in  dama/res  for  their  trespass,  and  it  was  one 
of  the  rules  that  no  man  was  bound  to  fence 
his  close,  but  every  man  is  bound  to  keep 
his  cattle  in  his  own  field  at  his  peril. 


MeCarmiek  v.  Tate,  20  111.  884. 

The  owner  (says  Blackstone,  8d  vol.  211) 
is  answerable  for  the  trespass  of  his  stock  as 
of  himself. 

Starr  &  Curtis,  Stat.,  chap.  8,  g  1,  entitled 
**  Animals  Running  at  Large''  provides :  **  that 
whoever,  being  the  owner  or  having  posses- 
sion of  any  domestic  animal  of  the  species 
of  horse,  mule,  ass,  cattle,  sheep,  goat,  or 
swine,  shall  suffer  the  same  to  run  at  large 
except  when  authorized  as  hereinafter  pro- 
vided, shall  be  fined  not  less  than  $8 'nor 
more  than  |10  for  each  offense.** 

The  above  statute  restores  the  common  law. 

Lee  V.  Burk,  15  111.  App.  851 ;  Birket  v. 
Willianu,  80  111.  App.  451 ;  Weitgate  v.  Carr, 
48  111.  450. 

Skope«  «/.,  delivered  the  opinion  'of  the 
court: 

The  propositions  submitted  to  be  held  by 
the  trial  court  as  the  law,  and  refused  to  lie 


of  f  enoe  if  any  guch  regulation  was  made.  White 
V.  Hoott,  i  Barb.  SA. 

The  owner  of  cattle  is  liable  for  damages  caused 
by  them  where  they  are  In  a  pasture  of  another  and, 
by  reason  of  an  insufllcient  fence  which  such  party 
was  bound  to  repair,  they  trespass  on  adjoining 
land.  The  statute  Imposing  certain  llabUlty  on  ad- 
joining owners  dees  not  take  away  the  common-law 
liability  of  the  owners  of  cattle.  Stafford  v.  In- 
gersoi,  8  HiU,  88. 

But  in  an  action  for  damages  from  trespassing 
bogs,  the  plaintiff  cannot  in  the  same  action  re- 
cover for  feed  furnished  the  bogs  while  they  were 
kept  by  him  in  his  pen.  North  v.  McDonald,  47 
Barb.  528. 

If  the  owner  of  the  land  fails  to  use  ordinary  care 
to  protect  his  crops  and  drive  out  trespassing  stock, 
he  cannot  recover  for  subsequent  damage.  Wood- 
maosce  v.  Kfnnlcutt,  SO  N.  Y.  Week.  Big.  512. 

In  Vermont  owners  of  cattle  are  required  to  con- 
fine their  cattle  on  their  own  lands,  notwithstand- 
ing the  Vermont  statutes  in  respect  to  fences 
between  unoccupied  land,  and  are  liable  for  tres- 
passes by  them.    Keenan  v.  Cavanaugh,  44  Vt.  268. 

And  the  plaintiff  In  trespass  need  not  show  that 
he  has  a  legal  fence,  where  the  defendant,  whose 
cattle  have  trespassed,  does  not  claim  that  It  is  de- 
fective.   Sorenberger  v.  Houghton,  40  Vt.  ISO. 

The  Pennsylvania  Act  of  1700,  providing  that  the 
owner  of  cattle  is  liable  for  damage  done  In  en- 
closure that  is  fenced  according  to  law,  implies 
that  there  Is  no  liability  unless  such  fence  is  used. 
Gregg  V.  Gregg.  66  Pa.  227. 

The  Pennsylvania  Act  of  1700,  In  regard  to  the 
fence  law  was  repealed  by  Pennsylvania  Act  of 
April  4. 1889,  which  repeal  left  the  rights  of  land- 
owners and  cattlemen  as  at  common  law,  and  the 
owner  of  cattle  must  fence  them  In,  and  Is  liable 
for  damages  to  his  neighbor's  crops  by  his  cattle. 
Barber  v.  Mensch,  167  Pa.  300;  Arthurs  v.  Chatfleld, 
0  Pa.  Co.  Ct.  Rep.  84, 21  Pittsb.  L.  J.  N.  8. 68;  Thomp- 
eon  V.  Kyler,  9  Pa.  Co.  Ct  Bep.  206, 8  Lane.  L.  Rev. 
216. 

And  in  Warren  county,  Pennsylvania,  the  owner 
of  cleared  land  is  not  bound  to  protect  the  same 
against  cattle  of  others.  Greenlee  v.  Blsenbrown« 
10  Pa.  Co.  Ct.  Bep.  488. 

And  the  owner  of  property  that  is  damaged  by 
trespassing  animals  may  maintain  an  action  of 
trespass  qu.  cL  fr,  against  their  owner.  Ziegler  v. 
Hods,  0  Kul  p,  874, 1  Pa.  Bist.  Bep.  009, 11  Pa.  Co.  Ct 
Bep.  150. 

The  Pennsylvania  Act  of  1706  prohibits  swine 
from  running  at  large  without  rings  in  their  noses 
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suffldent  to  prevent  turning  up  the  ground  und 
yokes  on  their  necks  extending  at  lease  six  Inches 
from  the  angular  point  or  comer.  Stewart  v.  Ben- 
ninger,  188  Pa.  437. 

And  the  act  authorizing' the  holding  of  trespass 
ing  catUe  does  not  prevent  a  recovery  for  damageb 
done  by  swine  running  at  large.  Robison  t .  FeU 
terman  (Pa.)  Hay  14, 1888. 

In  the  absence  of  statute  a  party  is  not  requlreu 
to  fence  his  lands  before  he  can  maintain  an  action 
of  damages  for  trespass  by  cattle  thereon.  French 
V.  Cresswell,  18  Or.  418. 

In  this  case  the  local  law  of  Umatilla  oonnty  re- 
quired no  fence  against  sheep,  and  the  dictum  in 
Campbell  v.  Bridwell,  6  Or.  311,  that  the  common 
law  had  been  changed  by  statute  is  explained  by 
saying  that  the  court  did  not  Intend  to  hold  that  in 
the  absence  of  the  statute  a  party  would  be  obliged 
to  fence  his  land  before  he  could  maintain  an  ac- 
tion for  damages  from  trespass  by  cattle  thereon; 
and  It  is  held  in  this  case  that  the  common  law  pre- 
vails where  not  changed  by  statute. 

The  fence  laws  of  Oregon  requiring  fields  and  en- 
oioeures  to  be  protected  with  certain  kinds  of  fence 
do  not  apply  to  ditches,  and  the  owner  of  sheep  is 
liable  for  injuries  by  them  to  unfenced  ditches,  in 
the  absence  of  proof  thatihe  sheep  were  purposely 
or  negligently  driven  thereon.  Bileu  v.  Paisley,  4 
L.R.A.840,]8Or.47. 

See  subhead,  infra,  **Driving  catUe  on  land.** 

The  common-law  rule  requiring  the  owner  of 
cattle  to  restrain  them  does  not  apply  in  Iowa. 
One  who  sues  for  Injury  to  his  crops  by  cattle  must 
show  that  he  had  a  lawful  fence.  Frazier  v.  Nort- 
inus,  34  Iowa.  82:  Wagner  v.  Blssell,  8  Iowa,  806. 

The  Iowa  Code,  §  918,  providing  that  the  owner 
of  the  beast  Is  liable  for  damages  except  where  the 
injured  party  failed  in  his  duty  to  keep  up  parti- 
tion fences,  applies  to  partition  fences  only,  and  as 
to  outside  fences  the  common  law  is  not  in  force. 
Wagrner  v.  Bissel),  supra. 

But  under  Iowa  Laws  1870,  chap.  26,  providing 
that  the  owner  of  stock  trespassing  on  the  lands  of 
another  shall  pay  the  damages,  the  Uabillty  at- 
tacbes  without  regard  to  whether  the  land  is 
fenced  or  not  Hallock  v.  Hughes.  42  Iowa,  616: 
Little  V.  McGulre,  38  Iowa,  600,  48  Iowa,  447. 

But  the  owner  of  crops  being  injured  must  exer- 
cise ordinary  care  and  cannot  recover  for  such 
damage  as  he  might  have  thus  prevented,  as  where 
the  gaps  were  small  and  the  catUe  were  known  to 
be  trespassing  and  could  easily  have  been  driven 
out    Littie  V.  McGulre,  tiipra. 

When  cattle  broke  through  where  defes 
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held,  fairly  present  the  question  whether  the 
owners  of  domestic  animals  in  this  state  are 
required  by  law  to  keep  them  under  control, 
that  no  damage  is  done  by  them  to  the  proi>- 
erty  of  another,  at  their  peril.  The  circuit 
court,  in  effect,  held  that  it  was  not  neces- 
sary to  fence  against  stock,  but  that  the 
owner  thereof  is  liable  in  damages  if  they 
trespass  upon  the  lands  of  others,  whether 
auch  land  is  enclosed  or  not,  and  irrespect- 
ive of  the  reason  or  excuse  for  the  animals 
being  at  large. 

By  the  common  law  every  owner  of  cattle 
was  bound  to  keep  them  from  trespassing 
upon  the  close  of  another,  at  his  peril,  and 
was  answerable  for  their  trespasses,  as  for 
his  own.  8  Bl.  Com.  211 ;  %  Waterman, 
Trespass,  ?  868;  Cooley.  Torts,  837.  By 
section  1,  chap.  28,  Rev.  Stat.,  of  this  state, 
**the  common  law  of  England,  so  far  as  the 
same  is  applicable,  and  of  a  general  nature. 


and  all  statutes  or  acts  of  the  British  parlia- 
ment made  in  aid  of,  and  to  supply  tlie  de- 
fects of,  the  common  law,  prior  to  the  fourth 
year  of  James  the  First,  [with  certain  speci- 
fied exceptions,  ]  and  which  are  of  a  general 
nature,  and  not  local  to  that  kingdom,  shall 
be  the  rule  of  decision,  and  shall  be  consid- 
ered as  in  full  force,  until  repealed  by  leg- 
islative authority."  This  statute,  without 
the  exceptions,  was  passed  by  the  general 
convection  of  the  colony  of  Virginia,  May, 
1776  (9  Hen.  Stat.  127),  and  in  its  present 
form  was  carried  into  the  legislasure  of  the 
Indiana  territory  by  the  Act  of  September 
7,  1807  (Laws  1807,  chap.  24),  was  in  force 
in  the  territory  of  Illino'is  (1  Pope's  Laws, 
111.  T.  p.  84),  and  was  re-enacted  by  the  first 
state  legislature  by  Act  of  February  4,  1819 
(Laws  1819,  p.  8)',  and  has  been  retained,  in 
the  same  form,  in  each  succeeding  revision 
of  the  statute.    The  question  whether  the 


fence  was  unlawful  and  through  plaintiff's  fence 
where  It  was  lawful,  the  fact  that  other  parts  of 
plaintiff's  fence  were  not  lawful,  will  not  bar  a  re- 
covery In  Iowa,  as  Ck)de,  §  1449.  provides  that  the 
owner  of  animals  and  the  owner  of  land  are  both 
liable  where  animals  escape  into  tbe  injured  en- 
closure  in  consequence  of  the  nesrliffence  of  the  ad- 
joining owner  to  maintain  his  part  of  the  partition 
fence.   Noble  v.  Chase,  60  Iowa,  26L 

In  an  action  for  an  assault,  it  is  said  that  the 
Iowa  Kev.,  §  1661,  and  section  1548,  provide  two  dis- 
tinct remedies  for  trespassinjr  animals,  one  by  ap. 
praisement  and  one  by  action.  Quinton  v.  Van 
luyU  ao  Iowa,  664. 

Where  there  Is  no  order  permittingr  stock  to  run  at 
largre,  under  Ind.  Rev.  Stat.  1881,  §  4886,  the  owner 
of  such  stock  is  liable  for  trespass  by  them  without 
regard  to  a  lawful  fence.  Atkinson  v.  Mott,  102 
Ind.  431. 

The  owner  of  cattle  ii  liable  for  their  trespasses 
unless  they  escape  through  defects  in  the  fence 
that  the  Injured  party  is  bound  to  keep  in  repair. 
Page  V.  Holiingsworth,  7  Ind.  817. 

Owners  of  cattle  at  common  law  were  liable 
for  their  trespasses,  but  are  not  liable  wbere  the 
statute  requires  the  owner  oC  *inds  to  fence 
against  cattle.  Myers  v.  Dodd,  9  Ind.  290,  88  Am. 
DecSSM. 

Under  the  Indiana  Ac£  of  March  12, 1877,  amend- 
ing section  2  of  Ind.  Rev.  Stac.  1876,  p.  4S6,  no  ac- 
tion for  trespass  of  animals  can  be  maintained  un- 
less they  broke  through  a  lawful  fence.  Clark  v. 
Stipp,  75  Ind.  114. 

In  tiie  absence  of  an  order  of  the  board  of  county 
commissioners  permitting  cattle  to  run  at  large 
under  Ind.  Bev.  Stat.  1881,  §  2637,  every  owner  is 
required  to  fence  in  bis  own  stock,  snd  Is  not 
bound  to  fence  out  other  stock,  and  the  owner  of 
cattle  Is  liable  for  any  trespass  by  them  without  re- 
gard to  quality  of  fence  or  whether  the  cattle  are 
breachy.   Stone  v.  Ropka,  100  Ind.  458. 

If  the  defendant  was  bound  to  maintain  the  part 
of  the  fence  through  which  his  cattle  entered  he 
was  liable  without  regard  to  whether  the  cattle 
were  breachy  or  not.  If  the  plaintiff  was  bound  to 
maintain  the  fence  the  defendant  was  liable  unless 
he  showed  that  the  plaintiff  had  failed  In  his  duty. 
The  rule  of  liability  Is  fixed  by  the  statute.  Potter 
V.  Danf  orth,  1  Alb.  L.  J.  265. 

In  an  action  for  injuries  to  cattle  from  railroad 
trains  it  was  said  that  the  common  law  requiring 
every  man  to  keep  his  cattle  upon  his  own  land  is 
In  force  in  Minnesota.  Locke  v.  First  Div.  St.  Paul 
&  P.  R.  Co.  15  Minn.  860. 

Exemplary  damages  for  trespass  by  animals  oan- 
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'  not  be  recovered,  even  where  the  defendant  rescues 
them  when  plaintiff  is  holding  the  stock  for  the 
trespass.    Sherman  v.  KUpatrick,  58  Mich.  310. 

No  action  wlU  lie  In  Kansas  for  injuries  by  tres- 
passing cattle  unless  the  ground  Is  enclosed  with 
such  a  fence  as  is  required  by  Taylor's  Kan.  Stat., 
chap  40,  defining  a  legal  enclosure.  Barling  v. 
Rodgers,  7  Kan.  602. 

This  is  true  even  If  the  owner.of  the  stock  waa 
negligent  unless  his  want  of  care  was  willful, 
wanton,  or  malicious.   Larkin  v.  Taylor,  5  Kan.  434. 

But  where  cattle  break  through  a  lawful  fence 
and  do  injury,  the  owner  of  tbe  land  may  recover 
damages  or  bold  tbe  cattle  for  damages,  as  pro- 
vided in  Taylor's  Kan.  Gen.  Stat,  per.  8098,  as  this 
remedy  is  cumulative.  Prather  v.  Reeve,  28  Kan. 
627. 

In  a  township  in  Kansas,  where  the  hog  law  is  the 
same  as  the  common  law,  it  is  no  defense  to  an  ac- 
tion for  damages  to  a  Orop  that  it  was  not  enclosed 
by  a  legal  fence.   Wells  v.  fieaL  0  Kan.  607. 

In  Kansas  to  recover  for  damages  from  swine, 
tbe  aggrieved  party  must  show  that  the  fields  were 
in  a  township  where  the  hog  law  was  In  force. 
Scott  V.  Ungren,  21  Kan.  184. 

The  owner  of  stock  is  not  liable  for  damages 
committed  by  such  stock,  where  he  turns  them 
into  his  own  field,  and  they  wander  out  from  there 
to  an  unenclosed  field  not  used  by  him,  and  break 
into  the  premises  of  another  through  a  fence  that 
is  not  suflicient  as  required  by  statutes  of  gi^naa^, 
Fillmore  v.  Booth,  28  Kan.  134. 

The  owner  of  stock  in  Georgia  Is  liable  for  dam- 
ages to  land  or  crops  injured  by  them  except  In 
tbose  counties  where  the  herd  law  does  not  prevail, 
and  where  provision  is  made  for  impounding  cattle 
this  is  only  cumulative  and  is  not  the  exclusive 
remedy.    Bonner  v.  De  Loacb,  78  Ga.  60. 

Where  a  river  is  the  dividing  line  so  that  a  fence 
cannot  be  well  kept  up  or  maintained  on  the  divld- 
mg  line,  the  owner  of  cattle  must  prevent  them 
from  going  on  his  neighbor's  land,  as  this  is  not 
provided  for  by  statute.  Bissel  v.  Southworth,  1 
Boot,  260. 

Where  cattle  are  rightfully  on  commons  thrown 
open  by  the  towns  under  the  statute,  the  owner  of 
cattle  is  not  liable  for  trespass  by  them  where 
there  is  no  fence.  Holladay  v.  Marsh,  3  Wend.  142, 
20  Am.  Dec.  678. 

In  order  to  recover  damages  done  by  horses  and 
cattle  if  the  party  intends  to  recover  under  the 
fence  statute  he  must  show  that  his  fence  was  law- 
ful, that  the  horse  got  over  and  did  damage,  and 
that  the  appraisers  were  chosen.  Brittln  v.  Van 
Camp,  3  N.  J.  L.  240. 
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xule  of  the  common  law  mentioned  was  in 
i%>tix  in  til  is  state  first  came  before  this  court 
^t  its  December  term,  1848,  in  Seeley  v. 
PMers,  10  111.  130 ;  and  it  was  there  held,  by 
a  divided  court,  never  to  have  been  in  force. 
It  was  held,  following  the  construction 
placed  upon  the  statute  adopting  the  com- 
mon law  in  Boyer  v.  Suoeet,  4  111.  121,  and 
Fenny  v.  Little,  Id.  301,  that  the  common 
law  was  adopted  and  in  force  "*  only  in  cases 
where  that  law  is  applicable  to  the  habits 
and  condition  of  your  society,  and  in  har- 
mony with  the  genius,  spirit,  and  objects  of 
your  institutions."  After  showing  the  then 
unsettled  condition  of  the  vast  prairies  of 
the  state,  the  scarcity  of  timber  to  fence  them, 
and  their  capability  to  sustain  thousands  of 
•cattle  upon  the  natural  grasses,  the  court  said, 
"However  well  adapted  the  rule  of  the  com- 
mon law  may  be  to  a  densely  populated 
•country,  like  England,  it  is  surely  but  illy 


adapted  to  a  new  country,  like  ours,"  and 
after  showing  the  universal  habit  at  that  time 
of  enclosing  fields  devoted  to  agriculture, 
and  permitting  stock  to  run  at  large,  further 
says,  "We  should  feel  inclined  to  hold,  in- 
dependent of  any  stMuce  upon  the  subject, 
on  account  of  the  inapplicability  of  the  com- 
mon-law rule  to  the  condition' and  circum- 
stances of  our  people,  that  it  does  not  and 
never  has  prevailed  in  Illinois."  But  the 
court,  in  that  case,  distinctly  placed  its  de- 
cision upon  the  ground  that  the  legislature, 
by  the  enactment  of  various  statutes  relatinff 
to  fences  and  enclosures,  expressly  recognized 
the  right  of  owners  of  domestic  animals  to 
permit  them  to  run  at  large,  and  had,  as  then 
held,  required  the  proprietors  of  fields  to 
surround  them  with  a  good  and  /sufficient 
fence  before  they  could  maintain  an  action 
for  the  trespass  of  stock  therein.  It  followed, 
necessarily,  from  the  construction  given  these 


In  an  action  for  damaffea  to  stock  from  railroad 
tmiixs  It  was  said  that  in  Mississippi  the  owner  of 
cattle  is  not  liable  for  damacre  done  by  them  to  bis 
neiflrhbor,  whose  premises  are  not  enclosed  by  a 
lawful  fence.  Vicksburg  &  J.  R.  Co.  v.  Fatten,  31 
Hiss.  166,  06  Am.  Dec.  668. 

A  person  cultivating  land  In  common  with 
others,  is  liable  for  trespass  of  cattle  of  a  stran- 
ger, which  he  permits  to  mingle  with  his  own 
and  trespass,  although  he  bad  enclosed  his  land 
on  three  sides  leaving  only  that  next  to  his  neigh- 
bor open,  under  Miss.  Ck)de  1880,  §  084,  providing 
for  liability  for  trespasses  of  cattle  breaking 
through  a  lawful  fence  or  running  at  large  in  a 
-common  enclosure  within  which  more  than  one 
person  is  cultivating  land,  without  the  consent  of 
jbR  such  peisons.  Montgomery  v.  Handy,  62  Miss. 
16. 

Where  cattle  that  are  used  in  making  a  road 
■stray  on  unenclosed  land  against  the  will  of  their 
owner,  it  is  not  a  trespass.  Ck)ol  v.  Crommet,  18 
Me.  260. 

See  also  subhead  ^'From  the  highway.** 

From  the  Mghway. 

The  owner  ot  stock  which  trespass  on  land  from 
4he  highway  must  show  that  they  were  lawfully  on 
the  road  before  he  will  be  excused  for  their  tres- 
pass.   Dovaston  v.  Payne,  2  H.  Bl.  627. 

And  the  occupant  of  laod  cannot  recover  for 
damages  from  cattle  entering  his  land  from  the 
highway  through  bla  defective  fence  where  stock 
is  on  the  highway,  under  N.  Y.  1  Rev.  Stat.,  840, 841, 
fl  6,  aubeec.  11,  authorizing  towns  to^determine  the 
time  and  manner  when  stock  shall  be  permitted  to 
4ro  at  large  on  the  highways.  Griffin  v.  Martin,  7 
Barb.  207. 

If  A.  has  a  dose  next  the  highway,  and  beasts 
<x>me  out  of  the  highway  into  the  close  of  A.  and 
thenoe  they  go  into  a  close  of  B.  adjoining,  and 
whieh  B.  ought  to  fence,  then  in  default  of  en- 
•closure,  etc.,  it  is  a  good  plea  against  A.  but  not 
aga  inst  B.  or  another  stranger.  Harvey  v.  Gulson, 
lioy,  107,  as  Hen.  VI.,  barre,  168. 

In  an  action  for  holding  cattle  it  was  said  that  if 
-cattle  are  passing  along  the  highway  and  enter 
through  an  insufficient  fence  the  owner  of  the  cat- 
tle must  remove  them  in  a  reasonable  time.  Uood- 
wvn  V.  Cheveley,  4  Hurlst.  &  N.  681. 

The  owner  of  cattle  driving  them  along  the  high- 
way Is  not  liable  for  their  escape  to  adjoining 
lands,  when  he  drives  them  back  as  quickly  as 
possible.    Kightmire  v.  Shepard.  86  N.  Y.  S.  B.  768. 

New  York  Laws  1867,  chap.  814,  §  2,  to  prevent  an- 
t2L.R.A. 


Imals  being  at  large  on  the  highway,  and  giving  a 
remedy  for  cattle  trespassing,  do  not  apply  to  stock 
of  an  adjoining  owner  crossing  a  division  fence. 
Jones  V.  Sheldon,  60  N.  Y.  477. 

A  landowner  failing  to  keep  a  division  fence  in 
repair  is  not  liable  for  tre8pa<»e8  to  his  neighbor 
from  cattle  unlawfully  on  the  highway  that  cross 
such  fence.  Pool  v.  Alger,  11  Gray,  489,  71  Am. 
Dec.  726. 

But  the  owner  of  cattle*cannot  excuse  the  tres- 
pass by  his  stock  through  insufficient  fences,  where 
be  has  unlawfully  turned  them  into  the  highway 
to  graze.  Stackpole  v.  Healy.  16  Mass.  33,  8  Am. 
Dec.  121. 

So  the  owner  of  swine  is  liable  for  their  trespass 
in  breaking  through  a  defective  fence  from  the 
high  way.    Harrison  v.  Brown,  5  Wis.  27. 

The  owner  of  a  close  being  only  bound  under  the 
New  Hampshire  statute  to  fence  against  creatures 
rightfully  on  the  adjoining  land,  one  whose  horse, 
which  had  been  turned  loose  to  frraze,  entered  from 
the  highway  the  field  of  another  through  a  defect- 
ive fence,  is  liable  for  the  trespass  unless  the  high« 
way  is  on  the  defendant's  land,  or  unless  it  was 
plaintiffs  duty  to  repair  the  fence.  Avery  v.  Max- 
weU,  4  N.  H.  86. 

In  an  action  of  replevin  for  cattle  held  for  tres* 
pass  it  was  said  that  the  general  rule  of  law  is  that 
every  man  is  bound  to  keep  his  cattle  upon  his 
own  land  at  his  peril;  excepting  (1)  he  may  drive 
them  along  the  highway:  (2)  he  will  not  be  liable 
to  the  adjoining  neighbor  if  his  cattle  escape  over 
a  fence  that  such  neighbor  was  bound  to  repair, 
but  he  will  be  liable  to  a  third  party  whose  field  lies 
beyond  if  they  trespass  there;  and  (8)  the  New 
Hampshire  Statute  of  February  8, 1781,  is  construed 
to  require  the  owners  of  closes  to  fence  them 
against  all  creatures  lawfully  on  the  highway. 
Mills  V.  Stark,  4  N.  H.  512, 17  Am.  Dec.  444. 

The  owner  of  adjoining  land  not  maintaining  his 
part  of  the  division  fence  which  he  was  bound  to 
do,  is  not  liable  for  trespasses  over  the  same  of 
cattle  of  third  parties  coming  on  his  land  from  the 
highway  and  crossing  that  fence,  notwithstandiiur 
N.  H.  Uev.  Stat.,  chap.  186,  9  12,  providing  for  dam- 
ages for  failure  to  maintain  a  partition  fence  that 
a  party  is  bound  to  keep  in  repair.  Lawrence  v. 
Combs,  37  N.  H.  881,  72  Am.  Dea  882. 

Cattle  are  not  lawfully  on  unfenced  land  which 
they  enter  from  a  highway  on  which  they  were 
lawfully  at  large,  by  passing  through  adjoining 
land  where  the  Maine  statute  provides  merely  that 
if  beasts  are  lawfully  on  adjoining  lands  and  escape 
therefrom  in  consequence  of  the  negligence  of  the 
injured  party  to  maintain  his  part  of  a  partition 
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Btatutefi,  that  the  common- law  rule  was  not 
in  force.  In  the  subsequent  cases  of  Misner 
Y.  UghthaU,  13  111.  CM)9;  CUcago  A  M.  R, 
Co.  T.  Patchin,  16  111.  1»8,  61  Am.  Dec.  65 ; 
McC&i^mick  ▼.  TaXe,  20  111.  884 ;  and  other 
cases,  —the  question  was  more  or  less  directly 
presented,  and  the  holding  in  Seeley  v.  Peter% 
considered  and  approved.  The  question  was 
again  directly  presented  in  Headen  v.  Rutt, 
8U  111.  186  (determined  at  the  December  term, 
1866,  of  this  court).  The  court  there  recog- 
Bizinjz:  that  the  conditions  which  led  the 
court  to  hold,  in  1848,  the  principle  of  the 
common  law  inapplicable,  because  of  the 
physical  and  social  conditions  and  habits  of 
Uie  people,  no  longer  existed,  the  decision 
was  placed  upon  the  ground  that  the  law,  as 
declared  in  Seeley  v.  Peters,  had  been  so  long 
acquiesced  in  by  the  people,  and  the  rule 
recognized  by  the  legislature  in  the  passage 
of  various  acts  consistent  with  the  holding 


in  that  case,  that  it  belonged  to  the  legisla- 
tive department  of  government,  more  prop- 
erly than  the  judiciary,  to  change  it.  And. 
after  reviewing  various  of  such  acts  it  was- 
said :  **  This  legislation  established  the  fact 
that  the  general  assembly  and  the  people  of 
the  state  understand  the  law  to  require  own- 
ers of  land  to  fence  against  the  depredations 
of  stock,  and  that  all  persons  have  a  rieht  to- 
permit  their  stock  to  run  at  larffe  on  the  high- 
ways and  commons,  except  so  far  as  they  are 
prohibited  by  legislative  enactment.  . 
The  conclusion  from  these  enactments  seems 
irresistible  that  the  people  have  accepted  the 
rule  in  Seeley  v.  P^s  as  the  law,  and  have 
manifested  no  disposition  to  disturb  it,  ex- 
cept in  particular  localities."  A  review  of 
the  legislation  referred  to,  or  the  enactments 
subsequently,  prior  to  the  Act  of  1872,  and 
relating  to  fences  and  enclosures,  and  regu- 
lating the  right  of  stock  to  run  at  large  in> 


fence,  the  owner  of  the  beasts  shall  not  be  liable. 
Lord  V.  Worm  vrood,  29  Me.  282,  GO  Am.  Dec.  686.  See 
also  Cool  V.  Crommet,  13  Me.  260;  Hartford  v.  Bra- 
dy, if^/Yio. 

J)rivina  cattte  onland  of  another. 

Generally  the  owner  of  stock  is  liable  for  dam- 
ages done  by  them  when  he  herds  or  drives  them 
on  the  land  of  another  against  the  will  of  the  owner 
of  the  land. 

*^A  man  Is  answerable  for  not  only  his  own  tres- 
pass but  that  of  his  cattle  also;  for,  if  by  his  negli- 
geut  keeping  they  stray  upon  the  land  of  another 
(and  much  more  if  he  permits,  or  drives  them  on), 
and  they  there  tread  down  his  neighbor's  herbage, 
and  spoil  his  com  or  his  trees,  this  is  a  trespass  for 
which  the  owner  must  answer  in  damages."  8  BL 
Com.  209. 

Trespass  may  be  maintained  by  one  whose  land 
is  not  enclosed  against  a  party  herding  stock  there- 
on after  being  forbidden.  Bedden  v.  Clark,  76  HI. 
888. 

Where  by  the  custom  in  Colorado  sheep  are  not 
required  to  be  fenced  against  but  are  herded,  one 
whose  crops  are  injured  by  the  negligence  of  the 
herder  of  sheep  may  recover  damages.  Willard  v. 
Mathesus,  7  Colo.  76. 

The  owner  of  cattle  which  are  driven  on  unen- 
closed land  against  the  will  of  the  owner  of  land  is 
liable  in  trespass,  notwithstanding  the  Iowa  law  in 
regard  to  stock  being  allowed  to  run  on  unenclosed 
land.    Harrison  v.  Adamaon,  76  Iowa,  887. 

A  party  may  recover  damages  for  herding  cattle 
on  his  land  without  his  consent,  although  the 
whole  tract  may  not  be  improved.  Otis  v.  Morgan, 
61  Iowa,  712. 

So  a  party  is  liable  for  depasturing  land  with  his 
cattle  after  a  license  to  allow  them  to  pasture  had 
been  withdrawn.    Stone  v.  Wait,  60  V t.  663. 

In  an  action  to  restrain  a  party  from  turning  in 
his  cattle  It  was  said  that  the  common-law  rule  as 
to  liability  for  damage  done  by  stock  on  the  land 
of  another  does  not  apply  in  Texas,  but  if  a  man 
enclose  his  land  his  enclosure  must  be  respected 
even  if  there  is  not  a  statutory  fence.  Davis  v. 
Davis,  70  Tex.  123.   See  also  Pace  v.  Potter,  infra. 

In  an  action  for  damages  by  cattle  to  growing 
crops,  it  is  no  defense  that  they  were  not  enclosed 
by  a  legal  fence,  where  the  owners  of  the  oattle 
drove  them  on  the  premises,  and  were  guilty  of  a 
wanton  and  willful  want  of  oare.  Powers  v.  Kindt, 
18  Kan.  74. 

One  who  drives  his  cattle  through  a  breach  in 
the  fence,  upon  another's  land,  where  the  fence 
has  been  thrown  down  without  the  owner^s  fault, 
22L.R.A. 


is  liable  for  damages  done  by  the  oattle.  Erbes  v» 
Wehmeyer,  09  Iowa,  86. 

Where  a  party  turns  cattle  in  an  enclosure  by 
permission  of  another  believing  that  the  latter 
owns  all  the  land  enclosed,  he  will  be  liable  for 
damages  to  the  crops  of  a  third  party  owning  land 
enclosed  therein.    Daniels  v.  Aholtz,  81  Ul.  iia 

If  a  man  drive  his  oattle  over  a  fenoe  into  the- 
field  of  another  he  is  liable  in  trespass.  Adams  v. 
McKinney,  Add.  Rep.  266. 

If  cattle  on  unfenoed  land  go  across  It  to  the  un- 
fenced  land  of  another  the  owner  of  the  cattle  can 
drive  them  back  again  over  the  same  premises. 
The  rule  of  law  In  Iowa  is  that  cattle  may  go  upon 
unfenced  land  of  others.  Camp  v.  Flaherty,  28 
Iowa,  620. 

The  owner  of  cattle  is  not  liable  for  damages 
committed  by  them  where  they  were  driven  on 
plaintiff^s  premises  by  a  third  party  without  the 
knowledge  or  consent  of  the  owner.  Hartford  t. 
Brady.  114  Mass.  466, 19  Am.  Bep.  877. 

In  this  case  the  cattle  were  being  driven  along 
the  highway  and  entering  the  land  of  one  party- 
were  driven  by  him  on  the  land  of  another. 

See  subhead,  **From  the  highway,"  supra. 

If  sheep  strayed  on  unenclosed  land,  or  were 
driven  there  for  pasturage  and  not  maliciously,  the 
owner  of  them  is  not  liable  for  damages,  in  Mon- 
tana, as  Mont.  Comp.  Stat,  6th  div.,  §  1110,  subject- 
Ing  owners  of  animals  to  liability  for  damage  by- 
breaking  through  a  lawful  fenoe,  negatives  the  li- 
ability of  the  owner  for  their  being  at  large.  Fant 
V.  Lyman.  9  Mont.  61.  See  also  Logan  v.  Oedney^ 
88  Cal.  679;  Bileu  v.  Paisley,  4  L.  B.  A.  640, 18  Or.  47. 

JjCKk  of  cUotefon  fences. 

The  general  rule  is  that  each  adjoining  owner  ie 
liable  to  the  other  for  damages  by  his  stock,  where 
there  is  no  division  or  apportionment  of  a  partftion 
fence  by  assignment,  prescription,  agreement,  or 
statute. 

Parsons,  Ch,  J.,  in  Bust  v.  Low,  6  Mass.  04,  makes 
the  following  deductions  which  have  been  largely 
quoted,  commended,  and  followed: 

**1.  One  ii  not  obliged  to  fence  against  adjoining 
landowners  except  by  prescription. 

**2.  Where  he  is  so  compelled  he  need  not  fence 
against  cattle  of  other  than  adjoining  neighbor. 

^'8.  A  man  is  obliged  to  keep  his  cattle  at  home 
though  not  bound  to  fence  against  his  neighbor. 

*'4.  The  obligation  of  joining  tenants  rests  on 
statutes. 

"6.  An  assignment  pursuant  to  statute  imposes 
the  same  duty  as  prescription. 

**6.  Where  there  is  no  prescription  or  agreement 
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<;ertaiii  municipalities  and  political  subdi- 
visions of  the  state,  will  be  unnecessary.  It 
will  be  found  that  they  recognize  the  law  to 
be  as  held  in  the  cases  mentioned,  and  that 
■acts  of  the  legislature  authorizing  the  re- 
straining of  domestic  animals  from  running 
At  large  in  such  municipalities  and  subdi- 
Tisions  formed  exceptions  to  the  general  rule 
and  policy  of  the  state. 

But  by  the  statute  now  in  force  (Rev. 
Stat^  chap.  8),  passed  in  1874,  which  is,  in 
•effect,  sections  1  and  2  of  the  Act  of  1872, 
(rewritten, )  a  radical  change  was  made.  Of 
the  causes  producing  the  rapid  development 
of  the  state,  nothing  need  be  said ;  but  it  is 
a  matter  of  common  knowledge  that  at  the 
time  of  the  passage  of  the  present  statute, 
and  long  prior  to  that  date.  If  there  was  va- 
cant land  upon  which  cattle  at  large  might 
graze,  it  was  not,  as  a  rule,  to  be  found  upon 
ihe  prairies,  but  in  the  poorer  and  timbered 


portions  of  the  state,  and  there  in  only  com- 
paratively small,  and  constantly  decreasing, 
quantities.  The  conditions  and  circum- 
stances of  the  country  and  people  had  radi- 
cally changed  since  the  decision  of  the  iSeeUif 
V.  Peter%  case,  and  the  reasons  for  rejecting; 
the  rule  of  the  common  law,  so  far  as  its  ex- 
clusion was  based  upon  the  physical  condi- 
tion of  the  state,  and  the  needs  and  habits  of 
the  people,  had  ceased  to  exist.  It  cannot  bo 
doubted  that  it  was  in  view  of  these  changed 
conditions,  and,  it  may  be  presumed,  in  view 
of  the  holding  in  Readen  v.  Rust,  that  the 
legislation  of  1874  upon  the  subject  was 
enacted.  Section  1  of  the  Act  of  1874  im- 
poses a  penalty  upon  any  person  suffering  or 
permitting  domestic  animals  to  run  at  lar/are 
within  the  state,  except  when  authorized  as 
in  that  act  provided.  Section  2  provides  for 
submitting  the  question  of  permitting  ani- 
mals to  run  at  large  to  a  vote  of  the  electors 


the  statute  only  requires  the  tenant  to  fence 
acrainst  cattle  ricrhtfully  on  adjoJning  land.** 

He  oorrects  a  citation  which  Is  often  misquoted 
and  says  Jeok.  4,  Gent.  Oa.  S,  from  Fftz.  Abr.  Bar. 
108,  as  to  S8  Hen.  VI..  fflves  the  oorreot  translation: 
**If  A.  has  green  acre  adjoining  his  own  close  black 
acre  which  A.  ouffbt  to  fence  afiralnst,  if  B*8  cattle 
go  from  his  black  acre  to  A*8  white  acre,  and  then 
to  A*B  green  acre,  this  is  no  tresTMSs  because  A  did 
not  fenoe  his  white  acre  against  B*8  black  acre." 

**If  A.  be  bound  to  enclose  against  B.  and  B. 
against  C  and  beasts  escape  out  of  C^s  land  into  B*s 
land,  and  hence  into  the  land  of  A.,  in  this  case  A 
«haU  not  have  trespass  against  0.  But  if  A.  be 
bound  to  enclose  afcaiost  B.  and  B*s  beast  escape 
into  A*B  land,  and  thence  into  the  land  of  one  D.  a 
stranger,  then  D.  shali  have  trespass  and  B.  be  put 
toaeurfaeIaiidendaa«rain8tA.**  F.  N.B.128.  Vin. 
Abr.  title  Vtfneu 

**If  A.  has  land  on  one  side  of  a  very  large  field,  and 
OQfrht  to  fenoe  avainst  it;  and  B.  has  land  on  the 
other  side,  and  ought  to  fenoe  against  it;  if  the 
beasts  of  A.  enter  into  the  field,  and  thence  into  the 
cloee  of  B.  and  for  default  of  the  fence  of  B.  yet  B. 
may  have  trespass  against  A.  and  so  vies  verso.** 
Br.  Curia  Claud.  pL  2;  Vin.  Abr.  title  Fefnct. 

Where  A.  B.  and  GL  adjoin  each  other  in  that  or- 
der, A.  can  reooTer  in  trespass  for  damages  from 
C'8  sheep,  and  A.  is  not  bound  to  fenoe  against 
them,  and  not  beinflr  an  adjoining  proprietor  to  C. 
the  fitatutee  in  regard  to  fences  do  not  apply. 
WUder  v.  Wilder,  88  Vt  678. 

In  an  action  of  replevin  for  holding  cattle  it  was 
said  that  each  adjoining  owner  is  liable  for  dam- 
ajre*  from  his  cattle  on  lands  of  the  other,  where 
neither  is  under  obligation  to  fence.  Churchill  v. 
Evans,  1  Taunt.  GEO. 

Each  adjoining  land  proprietor  is  bound  to  keep 
tl8  cattle  on  his  own  land  at  bis  perii,  where  there 
has  been  no  statutory  assig'nment  of  a  partition 
'fenoe  between  the  parties.  Myers  v.  Bodd,  9  Ind. 
290, 68  Am.  Dec  6Si4;  Bradbury  v.  Gilford,  68  Me.  99. 

The  adjoining  proprietors  are  remitted  to  their 
common-law  lights  and  obligations  to  keep  their 
cattle  on  their  own  land  where  there  never  was  any 
division  fence  located  by  viewers  or  by  agreement, 
and  the  failure  of  one  party  to  fence  is  no  defense 
In  an  action  for  damages  from  cattle  of  adjoining 
owner.  Angeil  v.  HUl,  45  N.  Y.  S.  R.  83. 

Where  there  is  no  prescription,  agreement,  stat- 
ute, or  assignment,  of  division  fence  no  tenant  is 
bound  to  fence  against  an  adjoining  close;  but  in 
-Buch  case,  there  being  no  fenoe,  each  owner  is 
bonnd  at  his  peril  to  keep  his  cattle  on  his  own 
close.  Thayer  v.  Arnold,  i  Met.  689;  Gooch  v. 
^L.R.A. 


Stephenson,  13  Me.  871;  Eastman  v.  Bloe,  14  Me.  419; 
Little  V.  Lathrop,  6  Me.  866;  Knox  v.  Tucker,  48 
Me.  873,  77  Am.  Dec.  288. 

In  Maine  if  there  is  no  obligatory  division  fenoe 
between  adjoining  landowners,  each  must  keep  his 
cattle  on  his  own  land.  Sturtevant  v.  Merrill,  88 
Me.  08. 

The  rule  of  the  common  law  prevails  where  stock 
enters  from  adjoining  fields  and  the  fence  is  not  a 
division  fenoe  under  the  statute,  and  the  owner  of 
hogs  Is  liable  in  damages  in  such  a  case  for  not  re- 
straining them  on  his  own  land.  McBrlde  v.  Lynd, 
66I11.4U. 

Where  wheat  has  been  sown  in  a  field  and  not 
separated  by  a  fence  from  the  remainder  of  the 
field,  the  owner  of  the  wheat  may  recover  for  dam- 
ages thereto  by  cattle  kept  by  another  on  the 
other  part  of  the  farm,  as  adjoining  owners  are 
equally  bound  to  maintain  a  partition  fence,  and 
where  neither  does  the  common-law  rulA  of  liabil- 
ity applies.    Stephenson  v.  Elliott,  2  Ind.  App.  283. 

In  replevin  for  holding  cattle  it  was  said  that  the 
Michigan  Act  March  17, 1847,  providing  for  no  dam- 
ages from  beasts  unless  they  are  prohibited  by  the 
township  from  being  at  large  except  where  the 
land  is  enclosed  with  a  lawful  fenoe,  applies  only 
to  exterior  fences  and  an  adjoining  landowner  is 
liable  to  the  other  for  trespass  from  his  cattle 
where  there  Is  no  partition  fence.  Johnson  v. 
Wing.  8  Mich.  168. 

Where  no  division  is  made  of  a  partition  fence  as 
is  contemplated  by  statute,  and  the  part  and  share 
of  each  remains  undefined,  the  common  law  pre- 
vails, and  the  owner  of  cattle  is  liable  for  their 
trespass  on  the  land  ef  the  other.  Goxe  v.  Bobbins, 
9  N.  J.  L.  477. 

The  owner  of  stock  wiilf  uUy  allowing  it  to  run 
at  large  in  a  field  enclosed  in  common  with  that  of 
an  adjoining  proprietor.  Is  liable  to  him  in  damages 
for  injuries  to  his  crops,  and  it  is  no  defense  that 
the  outside  fence  was  not  a  lawful  fence.  Broad- 
weU  V.  Wilcox,  SS  Iowa,  668«  9»  Am.  Deo.  404. 

Where  land  is  enclosed  in  common,  by  agree- 
ment, this  releases  each  party  from  obligation  to 
build  a  partition  fence,  and  each  is  Uable  to  the 
other  for  damages  from  his  cattle.  Winters  v. 
Jacobs,  29  Iowa,  116;  Montgomery  v.  Handy,  63 
Miss.  48;  MUligan  v.  Wehinger,  68  Pa.  235. 

Where  two  owners  of  adjoining  lands  fenoe  their 
land  in  common,  but  have  no  partition  fence,  the 
owner  of  each  tract  is  liable  for  trespasses  commit- 
ted by  his  cattle  on  the  other^s  land .  Baker  v.  Rob- 
bins,  9  Kah.  3<J8;  Markln  v.  Priddy,  40  Kan.  684p 
overruling  Markin  v.  Priddy,  89  Kan.  462;  0*Biley 
V.  Diss,  41  Mo.  App.  184. 
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of  the  county.  Section  8  relates  to  the  form 
of  the  ballot,  manner  of  voting,  and  canvass- 
ins  and  return  of  the  votes.  Section  4  pro- 
vides :  **  If  a  majority  of  all  votes  cast  in  the 
county  at  such  election  shall  be  for  domestic 
animals,  or  any  species  thereof,  running  at 
large,  it  shall  be  lawful  in  such  county,  for 
domestic  animals,  or  such  species  thereof,  to 
run  at  large :  provided,  that  if  at  any  such 
election  the  vote  in  any  precinct  in  counties 
not  under  township  organization,  or  in  any 
town  in  counties  under  township  organiza- 
tion, or  In  any  incorporated  city,  villaffe, 
or  town  in  any  county,  shall  be  against  do- 
mestic animals,  or  any- species  thereof,  run- 
ing  at  large,  it  shall  not  be  lawful  for  such 
animals  to  run  at  large  in  such  precinct  or 
town,  or  incorporated  city,  village,  or  town." 
Section  6  provides  that,  in  any  county 
wherein  animals  are  allowed  to  run  at  lar^e 
pursuant  to  a  vote  theretofore  had,  on  peti- 


tion, etc.,  being  filed  with  the  county  clerk,, 
a  vote  may  be  taken  in  any  incorporated  city 
or  village,  precinct  or  town,  under  the  act, 
and,  if  a  majority  of  the  votes  cast  shall  be 
against  animals  running  at  large,  then  it 
shall  not  be  lawful  for  them  to  run  at  large- 
in  such  city,  village,  precinct,  or  town. 
Section  6  provides  that  the  act  shall  not  be 
construed  so  as  to  prohibit  the  running  at 
large  of  domestic  animals  in  any  county, 
precinct,  or  town,  incorporated  city  or  vil- 
lage, ** where  the  same  is  allowed  pursuant 
to  any  election  held  by  virtue  of  any  law  in 
force  at  the  time  this  act  shall  take  effect. " 
Vogt  V.  Dunley,  97  111.  424. 

Construing  these  provisions  together,  It  is- 
manifest,  we  think,  that  the  legislature  in- 
tended that  only  as  the  result  of  an  election 
at  which  the  question  had  been  submitted 
under  the  provisions  of  this,  or  some  prior 
statute  authorizing  it,  can  domestic  animal  a 


Tbe  common  law  etill  prevails  in  MlBsouri  ae  to 
such  fences  when  not  changed  by  prescription  or 
BRreement,  and  the  owner  of  stock  is  liable  for 
trespaBses  by  the  same  on  iiis  adjoining*  neighbor. 
O' Riley  v.  Diss,  auvra. 

But  in  Texas  where  unenclosed  land  of  adjoining 
owners  is  enclosed  by  a  flreneral  enclosure  of  sur- 
roanding  owners,  one  of  such  adjoinlngr  owners  is 
not  liable  to  tbe  other  for  trespass  of  his  cattle  on 
account  of  not  taaviiiir  a  division  fence.  The  rule 
of  common  law  requlringr  the  owner  of  cattle  to 
confine  them  on  his  land  does  not  prevail  in  Texas. 
Pace  v.  Potter,  85  Tex.  473.  See  Davis  v.  Davis,  70 
Tex.  128. 

And  where  adjoining  lands  which  have  once  be- 
longed to  different  persons,  one  of  whom  was 
bound  to  repair  the  fences  between  the  two,  after- 
wards become  the  property  of  the  same  person,  the 
pre-existing  obligation  to  repair  the  fences  is  de- 
stroyed by  the  unity  of  ownership.  Boyle  v.  Tam- 
lyn«  6  Bam.  &  G.  8S0. 

Removai  of  dMrton  finee, 

'  A  person  who  sows  a  crop  after  the  fence  protect- 
ing the  land  has  been  removed  cannot  recover  for 
damages  to  his  crop  by  cattle.  (It  does  not  appear 
whose  fence  was  removed  by  the  defendant,  but  it 
was  a  division  fence,  and  it  does  not  appear  whose 
cattle  damaged  tbe  crop.)  Hassa  v.  Junger,  15 
Wis.  598. 

Where  there  is  an  inner  and  outer  fence  in  a  field 
a  party  who  has  not  the  exclusive  right  therein 
cannot  remove  tbe  inner  fence  and  expose  bis 
crops  without  suffering  tbe  consequences  of  the 
damages.  Buckmaster  v.  Cdbl,  12  III.  7S.  See 
llcCormick  v.  Tate,  infra. 

A  partition  fence  cannot  be  removed  until  tbe 
parties  interested  in  its  remaining  are  notified. 
McCormiok  v.  Tate,  20  HI.  884. 

This  case  approves  Buckmaster  v.  Gool,  tupra, 
which  seems  to  oppose  Seeley  v.  Petexs,  10  UL  180, 
but  Buckmaster  v.  Cool  limits  and  qualifies  the 
other  to  stock  on  tbe  highway  and  commons  and 
leaves  tbe  common  law  applicable  to  inside  fences. 

A  party  wrongfully  removing  a  division  fence  is 
liable  to  tbe  adjoining  owner  for  damages  done  by 
cattle  in  consequence  thereof.  Deimel  v.  Obert,  20 
Ill.App.667. 

A  party  removing  a  partitien  fence  without  giv- 
ing the  three  months*  notice  required  by  statute  is 
liable  for  damages  sustained  thereby  to  tbe  crops. 
Richardson  v.  M^Dougall,  11  Wend.  46. 

No  recovery  can  be  had  in  trespass  qu.  cU  fr,  for 
damages  to  crops  by  cattle,  caused  by  tbe  removal 
of  a  fence,  without  showing  how  it  was  erected  or 
22  L.  R.  A. 


that  defendant's  cattle  trespassed.  Blchardson  v» 
Milbum,  U  Md.  840. 

Damages  for  loss  of  crop  may  be  recovered  in  an 
action  of  trespass  vi  et  arnUs  for  removing  a  fence. 
Hardin  v.  Kennedy,  2  McCord,  L.  277. 

If  one  proprietor  of  a  line  fence  take  down  a 
portion  and  notify  tbe  other  to  remove  his  cattle 
which  he  neglects  to  do,  but  shortly  afterwards  re- 
moves tbe  remainder  of  tbe  fence,  be  la  liable  for 
a  subsequent  trespass  by  his  cattle  on  the  other ^9 
land.    Van  Slyck  V.  Sneil,  6  Lans.  200. 

Where  tbe  defeudant  built  bis  fenoe  near  tb» 
line  on  his  own  land  and  removed  part  of  a  lin& 
fence  leaving  a  gap  in  plaintiff's  field,  it  was  tbe- 
duty  of  tbe  plaintiff  to  protect  bis  crops  in  a  rea- 
sonable time  otherwise  tbe  defendant  would  not 
be  liable.    Smith  v.  Johnson.  76  Fa.  10U 

DefecU  in  partition  fence* 

An  action  either  of  case  or  trespass  lies  if  the 
cattle  of  an  adjoining  owner  trespassed  on  the 
other,  where  It  was  tbe  duty  of  the  owner  of  the 
cattle  to  fence.    Star  v.  Rookesby,  1  Salk.  886. 

This  liability  exists  although  tbe  trespass  is  due 
to  a  breach  in  the  fence  made  in  tbe  night-time  by^ 
some  party  unknown.  Kron  v.  Kirkendall,  1  Alb* 
L.  J.288. 

Where  horses  break  through  defendant's  portion) 
of  a  division  fence  which  is  defective,  a  recoveir 
may  be  had  although  plaintiff's  part  of  such  fence 
is  also  defective.    Ozbum  v.  Adams,  70  111.  29L 

A  person  is  not  liable  for  cattle  not  under  bl» 
control  passing  through  his  land  on  to  that  of  an- 
other.   Cook  V.  Morea,  83  Ind.  497. 

The  Michigan  Laws,  1861,  p.  201,  providing  that 
damages  shall  not  be  recovered  for  trespass  by  a 
beast  where  tbe  partition  fences  are  lawful,  doee- 
not  apply  unless  tbe  adjoining  proprietor  improves 
his  land,  nor  unless  a  portion  of  the  division  fence 
has  been  assigned  to  him  to  keep  it  in  repair.  Tbe 
mere  fact  of  an  InsufBcient  fence  between  adjoin- 
ing premises  will  not  bar  a  recovery  as  one  ad- 
joining  owner  is  not  bound  to  keep  up  tbe  fence 
unless  apportioned.  Aylesworth  v.  Herrlngton,  17 
Mich.  417. 

The  owner  of  land  who  fails  to  perform  bis  duty 
in  keeping  up  bis  share  of  a  division  fence,  cannot 
recover  in  trespass  for  damages  done  by  trespass- 
ing animals  resulting  therefrom.  Webber  v.  Qos- 
son,  86  Me.  26;  D'Arcy  v.  Miller,  86  111.  102,  29  Am. 
Kep.  11;  Kangler  v.  McCreigbt,  27  Pa.  96;  Phelps  v. 
Cousins,  29  Ohio  St.  185;  Northoott  v.  Smith,  4  Obia 
C.  Ct,  Rep.  666;  Shepherd  v.  Hees,  12  Johns.  488; 
Roach  V.  Lawrence,  66  Wis.  478:  Keenan  v.  Cava- 
naugh,  44  Vt.  268;  Studwell  v.  Bitch,  14  Conn.  292; 
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lawfully  be  at  large  within  this  state.  Prior 
to  the  passage  of  this  law.  as  we  have  seen, 
the  territory  in  which  they  were  prohibited 
from  running  at  large  was  an  exception  out 
of  the  general  rule.  By  this  statute  that  rule 
was  abrogated,  and  the  general  rule  of  law 
established  that  animals  could  not  lawfully 
be  at  large  within  the  state  except  within 
such  political  subdivisions  as  the  people,  by 
an  affirmative  vote,  had  formally  expressed 
their  desire  that  such  animals  should  be  per- 
mitted to  run  at  large.  All  other  running 
at  large  of  stock  upon  the  highways  or  com- 
mons, or  upon  the  land  of  others  than  the 
owner,  without  license,  is  made  unlawful. 
Undoubtedly,  as  suggested,  in  proceeding 
under  the  first  section  of  the  act,  it  will  be 
necessary  to  show  that  the  stock  was  at  large 
by  the  permission  or  through  the  fault  of  the 
owner.  To  impose  the  penalty  therein  pre- 
scribed, some  guilty  intention  to  violate  the 


law,  or  willful  neglect  of  Uie  duty  Imposed, 
must  be  shown.  Caw  v.  HaU,  21  111.  682; 
Kinder  v.  OiUetipie,  68  111.  88.  But  this  does 
not  affect  the  question  being  considered. 
The  stock  at  large,  with  or  without  the 
knowledge  or  consent  of  the  owner,  is  unlaw- 
fully ana  wrongfully  at  large,  unless,  by  an 
affirmative  vote,  the  county,  city  or  village, 
precinct  or  town,  has  been  excepted  out  of 
the  general  rule  and  policy  of  the  state.  It 
is  thus  seen  that  every  reason  assigned  in 
former  decisions  for  the  exclusion  of  the 
common- law  rule  has  ceased  to  exist.  The 
effect  of  the  Act  of  1874  was  to  remove  every 
impediment  found  by  the  court  to  exist  In 
Beaden  v.  RuH,  mpra,  to  the  adopting  of 
the  common-law  rule  in  this  state.  If  the 
principle  of  the  common  law  requiring  the 
owner  of  cattle  to  keep  them  on  his  own  land 
at  his  peril,  which  Is  based  upon  that  other 
principle  lying  at  the  foundation  of  the  right 


York  V.  Davis,  11 N.  H.  Ml;  Cowles  v.  Balzer.  47 
Barb.  602;  Br.  TretijHU^  pi.  128,  cittoff  19  Hen.  V  [.  88. 
If  his  part  of  a  partition  feooe  is  out  of  repair  the 
injured  party  must  show  that  this  was  not  the  prox- 
imate cause  of  the  trespass.  Pheips  v.  Cousins, 
and  Northcott  v.  Smith,  tuvra. 

Under  N.  Y.  Laws  1888,  p.  268,  provldin«r  that  if 
any  person  liable  to  contribute  to  a  division  fence 
shall  neiriect  to  make  his  portion,  be  shall  not  re- 
cover damages  incurred,  means  Incurred  by  his 
negllirence  and  the  owner  of  land  damaged  from 
ftock  comln^r  across  a  boundary  fence  must  show 
that  they  entered  where  defendant  was  bound  to 
repair,  in  order  to  recover.  Deyo  v.  Stewart,  4 
Denlo,  IQl. 

Where  an  owner  of  land  failed  to  keep  up  his 
ibare  of  the  division  fence  under  a  parol  agree- 
ment which  took  the  place  of  statutory  require- 
ment as  to  both  malntalninfr  the  fence,  hie  tenant 
could  not  recover  from  the  adjoining  proprietor 
for  damases  caused  by  bis  cattle  In  breaking 
through  that  part  of  the  fence  which  the  landlord 
was  required  to  maintain.  Baynes  v.  Chastain,  68 
Ind.  378. 

If  cattle  cross  a  fence  where  it  is  the  plaintiff^s 
duty  to  keep  it  in  repair,  the  defendant  is  ;not  li- 
able for  damages  done  by  such  cattle,  unless  the 
fence  is  such  as  good  huebi^dmen  generally 
keep,  since  under  Indiana  1  Rev.  Stat.  1870,  p.  486, 
a  lawful  partition  fence  should  be  such  as  to  en- 
close and  restrain  sheep,  unless  by  mutual  consent 
they  agree  to  build  one  to  restrain  horses,  mules, 
or  cattle,  and  un^er  Indiana  Stat.,  1  Gavin  ft  Hord, 
p.  348,  each  shall  maintain  equally  partition  fences 
unless  otherwise  specially  agreed.  Hinshaw  v. 
011phi,64Ind.U6u 

A  person  turning  his  cattle  in  his  field  when  the 
division  fence  of  an  adjoining  owner  is  insufficient, 
is  not  liable  for  damages  under  Vermont  Rev. 
Laws,  9  8184,  providing  that  a  person  bound  to 
support  his  part  of  a  division  fence  is  liable  for 
damages  to  the  adjoining  owner  for  escape  of 
■took.   Eddy  V.Kinney,  60  Vt  664. 

in  an  action  of  replevin  for  cattle  held  by  the 
owner  of  land,  it  was  said  that  the  entry  through 
a  partition  fence  which  it  was  the  duty  of  the  own- 
er of  the  land  to  repair  would  not  justify  holding 
the  cattle.    Akers  v.  George,  61  HL  876. 

The  fact  that  stock  was  prohibited  from  running 
at  large  in  a  county  will  not  relieve  the  landowner 
from  his  duty  to  maintain  a  partition  fence  under 
Iowa  Code,  §  1S06.  and  §  1448,  providing  that  where 
any  one  Is  injured  by  any  domestic  animal  he 
may  recover  his  damages,  but  If  they  were  law- 
fully on  adjoining  land  and  escaped  by  negligence 
28L.R.A. 


of  the  party  injured  in  failing  to  repair  his  fence, 
he  cannot  recover.    Duffees  v.  Judd,  48  Iowa,  266. 

Under  Ky.  My.  Sup.  272,  regulating  division 
fences,  an  adjoining  owner  cannot  recover  for 
damages  from  the  cattle  of  the  other  unless  the 
fence  through  which  stock  entered  was  a  lawful 
one  or  was  a  division  fence  between  the»parties» 
Wills  V.  Walters,  6  Bush,  861. 

But  where  a  cow  escaped  through  an  insufficient 
division  fence  and  a  gate  was  left  open  by  the  de- 
fendant by  reason  whereof  she  strayed  on  the  rail- 
road track  and  was  killed,  both  parties  being  alike 
bound  to  keep  up  the  division  fence,  the  defend- 
ant could  not  plead  the  plaintlif^s  failure  to  repair 
as  contributory  negligence.  Pltzner  v.  Sbinnick» 
41  Wis.  676. 

The  occupier  of  land  owning  cattle,  and  not  tbo 
owner  of  the  land,  is  liable  for  the  damages  caused 
by  his  cattle  trespassing  over  a  partition  fence 
which  is  not  divided  as  to  having  it  kept  up  and 
maintained.  But  if  the  owner  of  the  land  has  the 
custody  and  care  of  cattle  belonging  to  another  he 
wiU  be  liable.    Tewksbury  v.  BuckUn,  7  N.  H.  618. 

An  action  on  the  case  for  not  repairing  fences, 
whereby  another  is  damaged,  can  only  be  main- 
tained against  the  occupier  and  not  against  the 
landlord  who  is  not  in  possession.  Cheetham  v. 
Hampson,  4  T.  R.  818. 

lAabaity  Jor  trespaa  of  ttoek  of  third  party. 

It  seems  that  the  owners  of  stock  are  only  liable 
for  the  trespass  of  their  own  cattle,  and  are  not 
liable  for  the  trespass  of  stock  owned  by  a  third 
party  unless  such  stock  is  held  in  common  and  con- 
trolled in  common  or  held  by  anotner  as  agister; 
which  see,  under  subhead— ^* As  between  owner  and 
keeper." 

A  joint  action  for  trespass  from  stock  cannot  be 
maintained  against  several  owners  of  such  stock. 
Cogswell  V.  Murphy,  46  Iowa,  44. 

But  where  animals  owned  jointly  by  two  persons 
trespass  on  the  land  of  another  the  defendants  are 
prima  facie  jointly  liable.  Sickles  v.  Gould.  61 
How.  Pr.  28. 

And  where  cattle  were  **kept"  upon  a  farm  and 
three  persons  owned  and  ^'cultivated'*  the  farm  in 
'^common"  and  each  owned  certain  of  the  trespass- 
ing cattle,  they  may  be  sued  jointly  in  an  action 
for  trespass  committed  by  them  in  common.  Jack 
V.  Hudnall,  fOi  Ohio  St.  856, 18  Am.  Rep.  298. 

The  obligation  of  an  adjacent  owner  for  damages 
from  stock  does  not  apply  to  stock  that  does  not 
belonir  to  him  passing  through  his  farm.  In  such  a 
case  the  owner  of  the  stock  is  liaUe.  Little  v.  Mc- 
Guire,  43  Iowa.  447. 
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to  poaness  and  enjoy  property  in  civilized 
society,  **that  each  shall  so  use  his  own  as 
not  to  inflict  injury  upon  another,"  was  in 
<;onflict  with  the  legislation  of  the  state,  or 
opposed  to  its  legislative  policy  prior  to  the 
Act  of  1874,  it  cannot  be  said  to  be  in  con- 
flict with,  or  opposed  to,  the  policy  of  that 
law  which  makes  the  running  at  large  of 
siock  unlawful,— the  rule  and  policy  of  the 
state.  The  principle  of  the  common  law  is 
in  harmony  with  existing  statutes,  and,  as  we 
have  seen,  applicable  to  the  habits,  circum- 
stances, and  conditions  of  the  people.  It  is 
fairly  to  be  presumed  that  this  legislation 
was  induced  by  the  changed  condition  of  the 
circumstances.  The  court  had,  just  previous 
to  the  passage  of  the  present  law,  which  is 
sections  1  and  2  of  the  Act  of  1873,  (re- 
written,) while  recognizing  this  change  in 
the  physical  conditions  of  the  state  and  the 
habits  of  its  people,  declined  to  recede  from 


[  the  doctrine  of  Sseley  v.  Peters,  because  ot 
I  the  legislative  policy  of  the  state.  And  find- 
ing, as  we  do,  that  the  legislature,  by  the 
act,  removes  the  impediment  found  in  Headen 
V.  Bust  to  exist  to  the  adopting  of  the  com- 
mon-law principle,  it  is  to  be  presumed  that 
the  purpose  was  to  render  the  principle  ap- 
plicable. We  are  of  opinion  that  the  effect 
has  been  that,  by  virtue  of  the  statute  adopt- 
ing the  common  law,  this  principle  lias  be- 
come the  rule  of  decision  in  this  state.  That 
this  was  the  intention  of  the  legislature,  is, 
we  think,  further  evinced  by  the  contemDo- 
raneous  legislation.  At  the  same  session 
of  the  legislature  section  20,  chap.  54, 
(**  Fences, '')  was  passed  in  lieu  of  section 
15,  chap.  51,  of  the  Revised  Statutes  of  1845. 
After  re-enacting,  in  substance,  the  original 
section,  providing  for  the  recovery  of  dam- 
ages done  by  domestic  animals  breaking  into 
enclosures,  the  fence  being  good  and  suffi- 


An  action  Uee  against  one  party  alone  where  his 
cattle  trespass  with  cattle  of  others.  Brady  v.  Ball, 
UInd.8I7. 

Where  the  damages  to  crops  are  caused  by  sev- 
eral lots  of  cattle  and  the  amount  done  by  those  of 
separate  owners  cannot  be  dtstin^ruished,  the  dam- 
ages may  be  apportioned.  Powers  v.  Kindt,  18 
Kan.  74. 

Each  owner  of  cattle  is  only  liable  for  the  dam- 
age done  by  his,  where  cattle  of  several  parties 
trespass  together.  Partenhelmer  v.  Van  Order,  20 
Barb.  479. 

Damages  from  cattle  of  a  third  parly  after  the 
original  entry  and  trespass  by  cattle  of  another, 
cannot  be  recovered  in  an  action  against  the  lat- 
ter, for  the  destruction  of  fences,  grain,  and  herb- 
age. Berry  v.  San  Francisco  &  N.  P.  fi.  Go.  fiO  CaL 
4a5. 

The  owner  of  cattle  is  not  liable  in  trespass,  for 
damages  made  by  cattle  of  others  entering  through 
the  breach  made  by  his  cattle,  unless  under  his 
control.    Durham  ▼.  Goodwin,  54  111.  409. 

Trespass  Is  not  the  proper  remedy  for  damages  to 
<:rops  by  cattle  of  third  parties  where  such  damage 
occurred  through  failure  of  the  defendant  to  put 
up  a  fence.   Crawford  ▼.  Hughes,  8  J.  J.  Marsh.  488. 

As  between  owner  and  keeper. 

It  seems  that  at  common  law  the  owner  of  cattle 
was  not  liable  for  trespass  by  them  while  the  cattle 
were  in  the  hands  of  an  agister.  It  is  believed  that 
the  cases  holding  contra  arose  from  a  mistake  in 
the  translation  of  the  earliest  oases.  The  prepon- 
derance of  aut-borlty  now  seems  to  be  chat  the 
owner  is  not  liable  when  the  stock  is  In  the  hands 
of  Che  agister  but  that  the  agister  is  liable. 

In  Rossell  v.  Cottom,  31  Pa.  626,  it  is  held  that  an 
owner  of  cattle  is  not  liable  for  trespass  committed 
by  them  while  in  charge  of  an  agister,  and  it  is  said 
that  neither  Dawtry  v.  Huggins,  Clayton,  88,  Trials 
per  Pais,  201,  nor  Bateman^s  Case,  referred  to  In 
Dawtry  v.  Hoggins,  holds  that  either  the  owner  or 
agister  is  liable. 

As  Dawtry  y.  Huggins  is  recognized  as  the  lead- 
ing case  and  is  cited  so  frequently  and  has  been 
so  often  incorrectly  translated  the  following  re- 
view of  that  case  taken  from  Rossell  v.  Cottom, 
supra^  will  be  of  value: 

'*It  is  said  in  1  Esp.  N.  P.  887,  title,  Treepcm,  that 
'he  who  has  the  care,  custody, or  possession  of  the 
cattle  who  do  the  damage,  is  liable  to  this  action;* 
and  adds,  *as  If  agisted  cattle  break  into  another*s 
land,  the  agister  Is  liable  to  the  damages.  So  if 
the  hogs  of  A.  were  put  into  the  yard  of  B.  and 
they  break  Into  C*B  land,  action  lies  against  B.  even 
ii2  L.  R.  A. 


chough  A*s  servant  watches  them,  and  so  the  own- 
er had  a  special  possession;*  Dawtry  v.  Huggins, 
Clayton,  88,  Trials  per  Pais,  201.  In  8  RoUe,  Abr. 
640,  it  is  laid  down  in  one  case,  that  if  the  beasts  of 
A.  agisted  by  B.  trespass  on  the  dose  of  C.  it  is  in 
the  election  of  C.  to  bring  trespass  against  A  or  B. 
This  is  cited  in  Bacon*s  Abridgment,  406  (Bouvier« 
ed.),  and  is  immediately  succeeded  by  a  reference 
to  the  case  in  Clayton  as  follows:  'But  it  is  laid 
down  in  another  case,  that  an  action  in  such  case 
lies  only  against  the  agister  of  the  beast.*  Bate- 
man*s  Case,  Clayton.  88.  This  is  an  error  on  the 
part  of  the  author;  Bateman*s  Case,  is  not  report- 
ed in  Clayton,  it  is  referred  to  in  the  case  of  Dawtry- 
V.  Huggins.  The  principle,  however,  is  oorrectly 
stated.  But  in  Saunder*8  on  Pleading  ft  Bvidence« 
Bateman*s  Case.  Clayton,  88,  is  cited  for  authority, 
that  either  A.  or  B.  the  owner  or  agister,  may  be 
sued  in  trespass.  This  is  also  an  error,  both  as  to 
the  principle  and  name  of  the  case.  Dawtry  v. 
Huggins  is  the  case  reported  in  Clayton,  88,  and  is 
as  follows:  'It  was  ruled  upon  an  evidence  if  A 
hath  the  custody  of  the  goods  of  B.  as  here  it  was 
hoggs  put  into  the  defendant*8  jrard;  if  these  do  a 
trespasse  to  the  land  of  C.  adjoyniog,  A.  shall  be 
punished  in  trespasse,  and  this  though  the  owner's 
servant  did  wait  upon  them;  and  here  It  was  proved 
the  servant  of  A.  did  also  wait  on  cbem  and  serve 
them,  therefore  they  were  in  his  speclall  possession; 
and  the  like  matter  was  relied  on  in  the  case  of 
Stephen  Bateman  of  Wakefield,  for  agist  cattle,  if 
they  doe  commit  trespasse,  the  owner  of  the  soil 
where,  etc.,  shall  answer  for  that  trespasse.*  York 
Assises,  1661.  This  case  is  accurately  cited  in  1  Bso. 
N.  P.  suprcL  Neither  Dawtry  v.  Huggins  nor 
Bateman*s  Case  supports  the  doctrine  that  either 
the  owner  or  agister  of  cattle  may,  at  the  election  of 
the  injured  party,  be  sued  for  the  trespass  of  agist- 
ed cattle.  They  are  authority  to  the  contrary.  The 
case  in  Rolle,  Abr.  646,  refers  to  the  Year  Book,  7 
Hen.  IV.,  which  does  not  sustain  it,  being  but  a 
question  of  pleading— whether  a  stranger  to  an 
award  could  plead  it.  There  was  no  Judgment  in 
the  case.** 

An  owner  of  cattle  is  not  liable  in  trespass  for 
damages  to  crops  by  them  while  in  the  hands  of  an 
agister  unless  be  selected  a  reckless  and  irresponsi- 
ble agister.  Ward  v.  Brown,  64  111.  807, 16  Am.  Rep. 
661;  Ozburn  v.  Adams,  70  111.  201. 

And  the  owner  of  cattle  is  not  liable  to  a  third 
party  for  trespass  by  the  cattle,  where  they  are  in 
the  possession  of  a  tenant  under  a  lease  for  years. 
Atwater  v.  Lowe,  89  Hun,  160. 

The  owner  of  stock  who  hires  his  stock  to  past- 
ure in  the  field  of  another  is  not  liable  for  their 
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•cient,  there  was  added :  "This  section  shall 
Dot  be  ooDStrued  to  require  such  fence  In  or- 
der to  maintain  an  action  for  injuries  done 
by  animals  running  at  large  contrary  to  law. " 
And  section  21  of  the  same  chapter  was  also 
added,  which  provides  that  if  any  such  ani- 
mal shall  break  into  an  enclosure,  etc.,  '^or 
shall  be  wrongfully  upon  the  premises  of  an- 
other, "  the  owner  or  occupant  of  such  prem- 
ises may  take  and  keep  such  animal  until  dam- 
ages, with  reasonable  charges  for  keeping, 
are  paid,  etc.  The  provisions  clearly  con- 
template that  animals  may  be  running  at 
large  contrary  to  law,  and  wrongfully  upon 
the  land  of  another  irrespective  of  whether 
•enclosed  or  not.  In  the  case  of  Lee  v.  Burk, 
15  111.  Add.  661,  it  was  held,  as  early  as 
1884,  that' the  effect  of  the  Act  of  1874  was 
the  practical  re-enactment  of  the  common 
law  principle  and  that  since  the  passage  of 
that  act  any  locality  where  domestic  animals 
are  not  permitted  by  a  vote  taken  under  the 


statute  to  run  at  large,  **  every  man  must 
keep  bis  cattle  from  his  neighbor*s  premises, 
or  respond  in  damages  for  injuries  committed 
by  them.''  The  same  rule  is  announced  in 
Arket  V.  WiUiarM,  80  111.  App.  451.  Nei- 
ther  of  these  cases  came  to  this  court,  and  the 
conclusion  there  reached  would  seem  to  have 
been  acquiesced  in  b^  the  bar  and  people  of 
the  state.  The  question  is  for  the  first  time 
presented  to  this  court,  since  the  passage  of 
the  present  laws  relating  to  domestic  ani- 
mals; and  we  are  of  opinion  that  the  com- 
mon-law rule  has,  since  the  passage  of  that 
act,  been  in  force  in  this  state,  and  that  the 
courts  below  have  therefore  decided  cor- 
rectlv. 

Other  errors  are  assigned,  but,  in  view  of 
the  holding,  they  become  wholly  unimpor- 
tant, and  need  not  be  considered. 

The  judgment  of  the  Appellate  Court  toill  be 
afflrmed. 

Bftiley,  Oh.  «/., dissents. 


trespaoes  over  a  division  fence  that  the  |>arty  In 
charge  of  the  stook  is  bound  to  keep  in  reiiair. 
Ozbum  V.  Adams,  mtpni. 

The  person  tn  control  of  cattle  is  liable  for  dam- 
ages caused  by  their  trespassing.  Elennett  v.  Dur- 
«iQ,  SO  N.  H.  600. 

A  person  having  control  of  cattle  on  a  leased 
farm  is  liable  for  damages  caused  by  their  trespasses 
and  the  fence  statutes  of  Vermont  do  not  relieve 
the  owner  of  cattle  from  restraining  them.  Houl- 
ton  V.  Moore,  66  V t.  TOO. 

A  person  having  the  care  and  custody  of  cattle 
is  deemed  the  **owner**  under  the  Connecticut 
Statute,  £16,  providing  that  all  damage  done  by 
cattle,  horses,  sheep  or  swine,  when  the  fence  is 
sufficient,  shall  be  paid  by  the  owners  of  them. 
Smith  V.  Jaques,  6Conn.  580. 

The  owner  in  charge  of  cattle  is  liable  for  dam- 
sffea  done  by  them  on  another's  land,  as  where  a 
«ow  waa  turned  out  of  the  pasture  by  a  stranger 
and  driven  in  the  direction  of  pialntiff^s  close  and 
being  left  strayed  upon  it.  Noyes  v.  Colby,  80  N. 
H.143. 

But  some  decisions  hold  that  the  owner  is  liable 
for  trespass  by  his  cattle  even  if  they  are  m  the 
control  of  a  third  person.  Thus  in  Massachusetts 
Che  owner  of  land  who  Is  damaged  by  cattle  may 
look  to  either  the  owner  of  the  cattle  or  the  agister 
having  their  custody  for  damages— end  this  is  not 
altered  by  Mass.  Rev.  Stat.,  chap.  113,  f  4.  providing 
for  damages  from  trespassing  cattle  except  from 


failure  of  injured  party  to  keep  up  his  part  of  the 
division  fence.  Sheridan  v.  Bean,  8  Met.  884,  41 
Am.  Dec  507. 

So  in  New  Hamphsire  the  owner  of  sheep  is  liable 
for  damages  caused  by  them  where  they  strayed 
from  his  pasture  1^  the  care  of  his  tenant.  '*The  an- 
cient rule  that  the  injured  party  may,  at  his  elec- 
tion, maintain  trespass  against  the  owner  or  his 
bailee,  is  not  so  clearly  devoid  of  modem  reason 
as  to  require  a  decision  that  it  has  ceased  to  exist.** 
Blaisdell  v.  Stone.  60  K.  H.  607. 

And  in  Maine  either  the  agister  or  general  owner 
of  cattle  issuable  in  trespass  for  damages  done  by 
the  cattle  under  his  charge.  Weymouth  v.  Gile,  78 
Me.  446. 

In  Missouri  also  it  is  held  that  the  common-law 
liability  of  an  agister  for  damages  done  by  cattle 
in  his  charge  is  not  repealed  by  Mo.  Bev.  Stat., 
1 6653,  making  the  owner  liable  for  damages  where 
cattle  break  through  a  lawful  fence.  Reddick  v. 
Newbum,  76  Mo.  428.  See  also  Hartford  v.  Brady, 
114  Mass.  406, 19  Am.  Bep.  877. 

Matters  in  regard  to  **sufQoiency  of  fence  or  de- 
scription of  fence"  are  not  Included  in  this  note 
but  are  treated  In  a  note  to  Clarendon  Land  Invest. 
k  Agency  Co.  v.  McCleiland,  post,  — . 

This  note  is  not  intended  to  Include  certain  other 
matters  somewhat  similar  such  as  the  Herd  law. 
Impounding  cattle,  ''Holdinic  cattle  taken  damage 
feasant.**  '^Yiclous  animals,**  and  ^'Diseased  anl* 
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RHODE  ISLAND   SUPREME  COURT. 


STATE  of  Rhode  Island 

e. 

Town  Council  of  SOUTH  KINGSTOWN. 


(.. 


•B.  !••••••»••) 


1.  The  jurlMlietioii  of  »  court  to  compel 
town  olBcem  to  call  »  new  election  for 

a  member  of  the  general  assembly,  as  required  by 
statute,  is  not  defeated  by  the  fact  that  eaoh 


house  is  the  judge  of  the  elections  and  qualiflca* 
tionsof  its  members,  and  that  the  ordering  of  a 
new  election  may  involve  the  question  of  the 
validity  of  a  prior  election. 

8.  Mandamna  is  peculiarly  the  proper 
remedy  to  compel  a  town  council  to  call  a  new 
election,  as  required  by  statute,  where  a  prior 
election  Is  inoperative. 

8.  The  supreme  court  of  Rhode  Island 
holds  it  a  asatter  of  common  knowl^ 


Nans.— The  power  of  a  court  to  dedde  as  to  the 
validity  of  an  election  and  order  a  new  one,  when 
this  question  involves  the  title  to  a  seat  m  the  leg- 
islature, it  will  be  seen,  is  decided  in  the  above  case 
23  L.  a  A. 


affirmatively,  thereby  reversing  on  rehearing  and 
against  the  dissent  of  one  Judge  the  first  decision 
of  the  oourU 
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Apb., 


edg^  that  there  are  many  Seventh  Day  Baptists, 
80  called,  livlnff  in  Hopkipton,  who  obserye  Sat- 
urday as  their  Sabbath. 

4«  An  ezpreas  repeal  of  all  acta  ineon- 
sistent  therewith  contained  In  a  statute  amend- 
iner  a  general  law  so  as  toicreate  an  ezoeption  for 
a  particular  town  does  not  repeal  a  prior  special 
statute,  which  in  elf ect  excepted  another  town 
,    from  such  general  law. 

0.  A  statute  providing  for  a  new  elec- 
tion within  ten  days  in  a  town  divided  into  vot- 
tng  districts,  does  not  violate  the  Rhode  Island 
constitution,  providing  for  a  reopening  of  the 
polls  in  case  there  is  no  election,  as  this  appHes 
only  to  towns  which  are  not  divided  into  districts. 

6«  The  requirement  of  a  new  election 
within  ten  days*  in  Pub.  Stat.,  chap.  710, 1 18, 
does  not  limit  the  power,  but  is  intended  to  in- 
sure its  timely  exercise,  and  must  be  regarded, 
not  as  mandatory,  but  merely  directory,  where 
the  time  named  has  elapsed  without  an  election. 

(Stiness,  J.,  diMents/rom  proposttfofi  2.) 

(April »,  1888.) 

PETITION  by  the  attorney -geoeral  for  a 
writ  of  mandamus  to  compel  defendants 
to  order  a  new  election  to  choose  a  senator  and 
representatives  to  the  general  Assembly  of  the 
state,  for  the  reason  that  an  election  held  on 
the  first  Wednesday  in  April,  1893,  bad 
failed  of  result,  and  that  a  subsequent  elec- 
tion ordered  by  the  council  in  pursuance  of 
the  statutory  requirements  had  also  failed  of 
result,  after  which  the  defendants  had  refused 
to  order  another  election,  as  they  were  re- 
quired to  do  by  the  statutes.  Judgment  for 
petitioner. 

Heard  before  Matteson,  Oh, «/.,  and  Stiness 
and  Douglas,  J  J, 

Mesara,  Arthur  L.  Brown  and  Charles 
E.  Gorman  for  petitioner. 

Mr.  Bei^Jamin  M.  Bosworth  for  re- 
spondents. 

Per  Curiam: 

The  court  is  of  the  opinion  that  it  has  no 
Jurisdiction  to  grant  the  writ  prayed  for, 
since  Const.,  artT  4,  §  6,  provides  that  **each 
house  [of  the  general  assembly]  shall  be  the 
judge  of  the  elections  and  qualifications  of 
Its  members. "  Should  the  court  by  its  writ 
require  the  town  council  to  fix  a  day  for  a 
new  election  beyond  the  ten  days  specified 
in  Pub.  Laws  R.  I.^  chap.  710,  §  18,  of  March 
22,  1888,  thereby  impliedly  holding  that  a 
new  election  so  held  would  be  le/^al  and 
binding,  and  an  election  of  senator  and  rep- 
resentative should  then  be  made,  the  senate 
and  house  of  representatives,  being,  under 
the  provisions  of  the  constitution  quoted, 
judges  of  the  elections  and  qualifications  of 
their  respective  members,  might  nevertheless 
determine  that  such  election  was  void,  and 
thereby  render  the  action  of  the  court  nu ea- 
tery. The  court  is  therefore  of  the  opinion 
that  it  is  for  the  general  assembly  to  provide 
a  remedy  for  the  failure  of  the  town  council 
to  call  an  election  for  senator  and  represen- 
tative within  the  period  limited,  and  not  for 
the  court.  Weeden  v.  lUefimond,  9  R.  I.  128, 
181.  98  Am.  Dec.  878. 
23L.B.A. 


A  rehearing  was  subsequent]  v  granted  after 
which  on  May  8,  1898,  Douglas*  ./.,  on  be- 
half of  the  court,  delivered  the  following- 
opinion  : 

The  question  of  jurisdiction  lies  at  the 
threshold  of  this  proceeding,  anl  requires 
careful  consideration.  The  coi.stitntion  se- 
cures to  the  electors  of  the  several  towns 
the  right  to  choose  annually  their  senators 
and  representatives  in  the  general  assembly. 
When  the  attempt  to  elect  at  the  annual  elec- 
tion meeting  is  unsuccessful,  the  constitu- 
tion, where  its  provisions  are  applicable,  or 
the  statutes  where  it  is  silent,  provide  for 
adjournments  of  the  election  within  certain 
limits.  It  is  alleged  that  the  statute  relat- 
ing to  South  Kingstown  provides  for  succes- 
sive elections  until  a  result  is  reached.  The 
town  council  refuse  to  call  a  new  election, 
and  the  first  ground  taken  in  opposition  to 
this  application  is  that,  if  it  is  their  duty 
to  call  such  election,  this  court  has  no  ju* 
risdiction  to  ascertain  and  enforce  that  duty. 
This  contention  is  based  upon  the  fact  that 
each  house  of  the  general  assembly  is  the 
judge  of  the  elections  and  qualifications  of 
Its  members;  and  it  is  argued  that,  as  the 
legality  or  illegality  of  the  holdine  of  the 
election  itself  may  be  a  controlling  issue  in 
deciding  upon  the  status  of  a  person  claim- 
ing to  be  elected,  and  so  become  an  issue 
which  the  house  in  which  he  claims  member- 
ship can  alone  decide,  this  court  is  precluded 
from  any  examination  or  decision  of  that 
(question.  It  seems  to  us  that  this  reason- 
ing is  fallacious,  and  involves  assumptiona 
which  are  subversive  of  the  established  dis- 
tinctions between  the  several  branches  of  the 
government.  In  the  first  place,  it  assumes 
that  the  decision  of  either  house  in  the  gen- 
eral assembly,  acting  under  this  power,  has 
the  effect  of  declaring  the  law.  This  is 
clearly  not  so,  for  the  senate  may  seat  a  sen- 
ator, and  the  house  of  representatives  may 
refuse  to  seat  a  member- elect  to  that  house, 
both  coming  with  similar  credentials  from 
the  same  election  ;  and  the  senate  may  specify 
as  the  ground  of  their  action  that  the  election 
was  lawfully  held,  and  the  house  may  ius- 
tify  their  action  on  the  ground  that  the  elec- 
tion was  not  lawfully  held.  Under  the  con- 
stitution, the  action  of  each  house  with 
respect  to  the  person  claiming  to  be  elected 
is  valid  and  final ;  but  none  of  the  steps  by 
which  that  action  was  reached,  and  none  of 
the  reasons  assigned  by  either  house,  thougU 
they  were  spread  by  resolution  upon  its  rec- 
ords, would  have  any  force  as  declaring  the 
law  beyond  the  case  then  decided.  Neither 
house  of  the  legislature,  by  itself,  can  either 
make  or  authoritatively  interpret  the  law  aa. 
a  rule  for  others.  The  making  of  the  law 
under  the  constitution  requires  the  concur- 
rent vote  of  both  houses ;  and  the  declaration 
or  authoritative  interpretation  of  the  law,  so 
as  to  form  a  precedent  for  subsequent  cases, 
is  for  the  courts.  "  To  declare  what  the  law 
iR  or  has  been  is  a  judicial  power ;  to  declare 
what  it  shall  be  is  legislative."  Cooley, 
Const.  Lim.  118.  The  late  Chitf  JvHics 
Ames,  in  Taylor  v.  Place,  4  R.  I.  824,  saya 
(page  861)  :  **  Neither  the  convention  whicl]^ 
framed  the  constitution,  nor   its  members,. 
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nor  the  memberB  of  the  ^neral  assembly, 
nor  even  the  general  assembly  itself,  can  aa- 
thoritatiTely  expound  the  constitution ;  but 
only  the  courts.  Maxwell,  «7.,  in  State  v. 
Elder,  81  Neb.  169,  10  L.  R.  A.  796,  says: 
"But  it  is  said  that  the  lecrislature  is  a  co- 
ordinate branch  of  the  government,  and  that 
it  is  entitled  to  construe  the  constitution  and 
statutes  for  itself,  and  therefore  is  not  gov- 
erned by  the  construction  placed  upon  It  by 
the  supreme  court.  That  it  is  a  very  im- 
portant co-ordinate  branch  of  the  government 
is  true,  and  the  supreme  court  has  never,  ex- 
cept when  its  action  was  invoked  in  some 
of  the  modes  pointod  out  by  law,  sought  to 
construe  statutes  or  constitutional  provisions 
for  the  legislature.  It  is  the  province  of  the 
legislature,  however,  to  pass  laws,  and  of 
the  courts  to  construe  the  constitution  and 
laws.  .  .  .  It  is  the  duty  of  the  court  to 
carefully  investigate  every  case  brought  be- 
fore it,  and,  after  due  consideration,  place 
what  is  believed  to  be  a  correct  construction 
upon  the  language  of  anv  of  the  provisions 
of  the  constitution  or  of  the  statutes  and  such 
construction  binds  every  department  of  the 
government,  including  the  legislature,  and 
every  person  within  the  state.  The  construc- 
tion given  by  the  supreme  court  becomes  the 
standard  to  be  applied  in  all  cases."  And 
again  (81  Neb.  191,  10  L.  R.  A.  808)  :  "The 
legislature  is  a  lawful  body,  elected  and  or- 
ganized in  pursuance  of  the  constitution  and 
laws  for  a  lawful  purt)08e ;  and  while,  with- 
in the  limits  and  restrictions  of  the  constitu- 
tion, it  may  pass  an;|^  measure  it  may  deem 
proper,  yet  moral  Iv  it  is  bound  by  the  same 
considerations  of  fairness  and  justice  which 
control  the  courts,  and  it  is  its  duty  to  dis- 
pose of  election  contests  in  this  manner." 

It  is  doubtless  in  the  power  of  either  house 
of  a  future  legislature,  in  its  action  upon 
election  cases,  to  disregard  equally  the  stat- 
utes and  the  decisions  of  the  courts ;  but  we 
see  no  reason  in  the  fact  that  this  power  exists 
why  the  legislature  should  refrain  from  mak- 
ing laws  or  the  courts  from  •  interpreting 
them.  Neither  of  the  co-ordinate  branches 
of  the  government  can  anticipate  error  in  the 
other,  or  assume  that  any  other  will  act  un- 
lawfully ;  particularly  when  the  constitution 
has  afforded  to  the  executive  and  legislative 
departments  means  of  ascertaining  Ihe  law 
when  it  is  doubted  and  has  not  been  declared 
by  previous  judicial  decisions.  Const.  R. 
I.  art.  10,  g  8.  Again,  it  does  not  follow 
from  the  fact  that  one  tribunal  is  the  ulti- 
mate judge  of  a  question  when  it  arises  in 
reference  to  a  matter  proper  for  its  decision 
that  another  tribunal  may  not  entertain  the 
same  question  independently  when  called 
upon  to  decide  Its  own  action,  or  to  compel 
the  action  of  parties  lawfully  in  its  jurisdic- 
tion ;  and  the  recurrence  of  the  same  question 
in  both  fora  does  not  exclude  from  the  ju- 
risdiction of  either  tribunal  a  case  normally 
within  it.  Such  coses  are  provided  for  and 
anticipated  in  the  constitution  and  in  the 
statutes.  For  example,  the  constitution  pro- 
vides (art.  11,  g  8)  as  follows:  ''The  gov- 
ernor and  all  other  executive  and  judicial 
officers  shall  be  liable  to  impeachment  but 
judgment  In  such  cases  shall  not  extend  fur- 
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ther  than  to  removal  from  office.  The  per- 
son convicted  shall  nevertheless  be  liable  to 
indictment  and  punishment  according  to 
law."  In  such  proceedings,  whether  in  the 
assembly  or  in  the  court,  questions  of  con- 
struction of  the  law  of  the  case  must  arise. 
The  senate,  acting  as  a  court  to  try  the  im- 
peachment, may  construe  the  law,  and  ace 
in  that  proceeding  upon  such  construction. 
Ths  court  trying  the  indictment  may  con- 
strue the  same  law,  and  its  construction  may 
determine  the  result  of  the  trial.  Each  tri- 
bunal acts  independently  of  the  other  in  its 
own  sphere,  although  in  arriving  at  their 
several  conclusions  both  may  traverse  in  pan 
the  same  ground.  The  statutes  also  provide 
(R.  I.  Pub.  Stat.  chap.  288,  §§  4,  5)  that 
for  officiating  as  moderator,  warden,  or  clerk, 
or  for  allowing  his  name  to  be  used  as  a 
candidate  for  any  legislative  office  at  an  il- 
legal election  a  person  shall  be  punished  by 
fine  and  imprisonment,  and  such  cases  shall 
be  tried  by  the  supreme  court.  In  such  a 
case  the  person  elected  may  be  rejected  by 
the  house,  and  so  the  legislative  body  may 
disapprove  the  election;  and  the  court,  in 
trying  the  officer  or  candidate,  may  rule  the 
election  legal.  Shall  the  court  refuse  to  ac- 
quit a  person  charged  with  crime  because 
one  house  of  the  general  assembly  has  con- 
strued the  law  differently  from  its  meaning 
as  ascertained  by  the  court?  If  we  allow, 
therefore,  to  tJie  senate  in  impeachment  esses 
and  to  either  house  in  election  cases  the 
fullest  judicial  power  which  the  constitution 
can  be  supposed  to  give  them,  these  powers 
cannot  be  interpreted  to  interfere  with  the 
independent  power  of  the  court  in  cases  prop- 
erly before  it,  or  to  bind  Its  action  as  prec- 
edents; and  still  less  can  such  powers  in 
the  legislature  be  held  to  limit  t&e  powers 
or  duties  of  the  court  when  its  action  must 
precede  the  consideration  of  the  question 
elsewhere.  The  holding  of  an  election  which 
the  law  requires  is  a  necessary  prerequisite 
to  bringing  before  the  house  the  question  of 
the  seating  of  the  claimant  of  the  office.  To 
refuse  to  order  the  election  is  to  decide  the 
question  in  advance,  and  preclude  the  house 
n'om  passing  upon  It  at  all.  To  order  the 
election  is  one  step  towards  bringing  the  final 

auestion  of  the  seating  of  the  claimant  before 
le  ultimate  tribunal  which  has  the  power 
to  decide  it.  If  the  people  who  have  the 
right  to  elect  are  not  secured  in  it  by  the 
action  of  the  court,  they  will  have  lost  it 
irretrievably.  The  cases,  People  v.  BUliard, 
29  111.  418,  and  StaU  v.  Eld&r,  quoted  above, 
are  very  persuasive  upon  this  point. 

Passing,  then,  the  objection  that  the  con- 
struction of  the  law  may  arise  hereafter  In 
anoUier  tribunal,  the  question  is  whether  the 
case  alleged  is  a  proper  one  for  the  Issue  of 
a  writ  of  mandamus.  One  office  of  mandamus 
is  to  enforce  obedience  to  statute  law.  In 
general,  it  lies  to  compel  all  officers  to  per- 
form ministerial  duties,  as  well  as  to  com- 
pel subordinate  courts  to  perform  judicial 
duties ;  but  not  to  compel  the  exercise  of  dis- 
cretion in  any  particular  way.  It  is  not  con- 
tended that  the  duty  of  the  town  council  in 
this  matter  is  other  than  ministerial.  Man- 
damus is  peculiarly  the  proper  remedy  when 
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other  tpecifie  remedies  are  wantine.  .  The 
remedy  which  a  legislature  can  proVide  is  to 
make  a  law  applicable  to  the  case.  When 
the  law  is  made,  it  is  for  the  court  to  enforce 
it.  or  to  punish  for  disobedience  of  it.  In 
either  function  it  must  construe  the  statute 
i.  e,  declare  what  it  means.  In  the  present 
case,  if  the  law  already  made  imposes  a  pres- 
ent duty,  no  further  legislation  would  make 
it  more  imperative.  ikJiy  legislative  act  de- 
signed as  a  remedy  must  inipose  ministerial 
duties  upon  individuals.  The  court  must 
again  be  resorted  to,  to  compel  such  indi- 
viduals to  perform  those  duties.  80  that  in 
the  last  analysis  this  remedy  by  mandaoius 
is  the  only  specific  and  efficient  one,  and  if 
it  is  not  afforded  there  are  no  other  means 
which  can  give  to  the  electors  the  opportu- 
nity to  exercise  such  rights  as  the  law  gives 
them.  If  the  law  has  not  provided  for  this 
case,  then  the  sole  remedy  is  with  the  legis- 
lature :  but,  if  the  legislature  has  already  ex- 
pressed its  will  in  the  form  of  law,  the  sole 
specific  remedy  is  in  the  court.  It  seems  in- 
cumbent, therefore,  upon  the  court  to  ex- 
amine the  statute,  and  see  if  it  gives  the 
right  to  the  electors  which  is  claimed, — not 
the  right  to  have  any  particular  person  seated 
as  a  member  of  the  legislature,  but  the  right 
by  lawful  methods  to  express  their  choice  of 
candidates  for  that  office.  It  was  suggested 
at  the  hearing  that  if  the  riffht  were  given 
by  the  statute  in  words  which  could  not  be 
misunderstood,  mandamus  would  lie;  but 
that,  where  the  statute  is  not  so  plain  as  to 
exclude  all  debate  as  to  its  meaning,  the 
court  ought  to  refrain  from  construing  it. 
We  think  this  argument  is  self -destructive. 
The  readinfi[  of  any  sentence  in  a  living  lan- 
guage reaulres  some  exercise  of  judgment 
and  a  choice  of  interpretations.  It  is  hardly 
possible  to  write  an  English  sentence  in 
which  words  will  not  occur  which  have  dif- 
ferent meanings,  and  from  these  meanings 
the  reader  must  select  the  one  consistent  with 
the  sublect  and  the  context.  If  the  court  find 
a  meaning  in  the  statute,  that,  to  them  and 
as  controlling  their  action,  is  the  meaning 
of  the  statute,  and  the  command  of  the  law 
until  it  is  repealed  or  amended.  If  the  stat- 
ute which  is  to  be  the  rule  of  action  of  min- 
isterial officers  in  important  public  duties 
presents  difficulties  or  interpretation,  it  is 
all  the  more  desirable  that  its  meaning  should 
be  ascertained  and  more  plainly  declared  by 
the  court.  These  considerations  lead  us  to 
reconsider  the  rescript  which'express  the  first 
impression  of  the  court  upon  this  branch  of 
the  case,  and  the  petition  will  stand  for  ar- 
gument upon  the  other  questions  involved. 

StlmeM»  «/.,  dissenting: 

I  am  unable  to  see  that  the  court  has  Ju- 
risdiction of  a  petition  like  this.  I  do  not 
doubt  the  authority  of  the  court  to  issue  a 
mandamus,  which  involves  only  a  plain 
ministerial  duty :  for  in  such  case  the  court 
exercises  an  executive,  rather  than  a  judicial, 
function.  But  here  the  controlling  question 
is  whether,  if  an  election  is  called  as  prayed, 
the  persons  chosen  at  such  election  will  be 
legally  elected ;  for,  unless  this  is  so.  clearly 
we  have  no  right  to  command  the  calling  of 
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an  election.  The  gist  of  the  matter,  then, 
is  the  legality  of  the  election,  and  this  re- 
quires the  exercise  of  a  purelv  judicial  func- 
tion, namely,  the  construction  of  chapters 
710  and  923  of  the  Public  Laws.  While  this 
dutv,  in  ordinarv  cases,  is  one  which  pertains 
exclusively  to  the  court,  a  difficulty  in  this 
case,  to  my  mind,  arises  from  the  fact  that 
article  4,  §  6,  of  the  Constitution  says: 
"^Each  house  shall  be  the  judge  of  the  elec- 
tions and  qualifications  of  its  members. "  In 
Pe(fple  V.  Hall,  80  N.  Y.  117,  Polger,  J., 
says:  *'It  is  conceded  by  the  text- writers 
that  each  of  these  houses  has  the  sole  power 
to  judge  thereof,  exclusive  of  everv  other 
tribunal, " — citing  numerous  authorities ;  and 
the  opinion  holds  that  a  gift  of  judicial 
power  to  one  co-ordinate  body  should  be  con- 
strued as  reserving  the  particular  power  thus 
bestowed  from  the  general  conferment  of 
judicial  power,  bv  the  same  instrument, 
upon  another  co-orainate  body.  The  judi- 
cial power  thus  reserved  is  general  in  its 
terms,  and  embraces  questions  of  law  as  well 
as  of  fact.  Ftabody  v.  Boston  Se/iool  Com- 
mittee, 115  Mass.  888;  People  v.  8taU  Board 
of  Canvae8er$,  129  N.  Y.  860,  876,  14  L.  R. 
A.  646. 

If  this  court  decides  that  a  member  of  the 
legislature  may  be  legally  elected,  under 
our  construction  of  the  law,  at  the  meeting 
we  arc  asked  to  order,  the  house  to  which  he 
is  so  elected  may  decide  differently,  and  our 
order  for  an  election  will  be  rendered  futile. 
Of  course,  the  court,  merel v  on  account  of 
such  difference,  should  not  be  deterred  from 
performing  a  plain  duty,  for  even  the  two 
houses  of  the  assembly  may  differ  between 
themselves  as  to  the  validity  of  the  same 
election ;  but  the  possibility  of  such  differ- 
ence, with  the  ultimate  and  controlling 
power  given  to  another  body,  seems  to  me  to 
afford  an  appropriate  test  of  tlie  question  of 
the  jurisdiction  of  this  court.  The  form  of 
the  proceeding  is  within  the  jurisdiction  of 
the  court ;  but  we  must  look  to  the  substance 
of  the  proceedinf^,  rather  than  to  the  form, 
and  the  substantial  thing  to  be  decided  is 
the  legality  of  the  election.  It  is  urged, 
however,  that  we  do  not  decide  the  legal  ity 
of  the  election,  but  sim^y  declare  the  mean- 
ing of  the  law  and  require  a  ministerial  duty 
to  be  performed  accordingly.  This  seems  to 
me  to  beg  the  whole  question.  It  amounts 
to  our  holding  that  we  have  lurisdiction  be- 
cause we  take  it,  or  to  administering  the  law 
as  plain  because  we  sav  it  is  plain,  when  in 
fact  we  have  gone  outside  of  the  terms  of  the 
law,  and  put  a  judicial  construction  upon 
it,  which  must  of  necessity  declare  in  ad- 
vance the  legality  of  the  election ;  while  the 
other  tribunal,  to  whom  the  constitution  has 
exclusively  confided  this  class  of  cases,  may 
decide  exactly  the  reverse.  We  are  not  asked 
to  order  a  duty  which  is  apparent  upon  an 
inspection  of  the  law,  but  a  dutv  which  can 
only  be  arrived  at  by  a  judicial  interpreta- 
tion of  the  law.  When  the  law  says  a  thing 
shall  be  done  in  a  certain  way,  the  court 
may  say  to  the  inferior  officer,  "Do  it.*  It 
is  a  straining  of  terms  to  say  that  this  is  an 
exercise  of  judicial  functions.  And  this  wtis 
all  that  was  done  in  People  ▼.  HiUiard,  2d 
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ni.  418,  and  8tate  ▼.  Elder,  81  Neb.  169.  10 
L.  R.  A.  796,  cited  by  the  petitioner,  wbere 
a  oertiflcate  was  ordered  to  be  given  in  one 
case,  and  returns  to  be  opened  in  the  other, 
in  order  that  the  disputed  question  might  be 
put  before  the  house.  The  cases  Involved  no 
prejudgment  of  the  controversies.  But  here 
we  must  prejudge  the  validity  of  the  election 
in  order  to  be  warranted  in  commanding  it, 
and  this,  too,  when  we  cannot  enforce  that 
judgment,  nor  make  It  binding  upon  any- 
body but  the  persons  to  whom  our  command 
is  issued. 

The  supreme  court  of  Pennsylvania,  in 
lU  Ctmduted  Election  of  MeNeiU,  111  Pa.  285, 
refused  to  entertain  a  writ  of  certiorari  to  re- 
view the  conclusion  of  the  court  of  common 
pleas  in  a  contested  election  for  senator,  re- 
marking :  "  Were  we  to  assume  jurisdiction 
to  review  this  advisory  action  of  the  common 
pleas,  whether  we  agreed  or  disagreed  with 
It,  our  conclusion  would  be  of  no  binding 
obligation  on  the  house."  8o  in  Peahody  v. 
Boston  8eho(^  Committee,  iupra.  Gray,  Ch.  c/., 
in  speaking  of  a  similar  clause  of  the  Con- 
stitution of  Massachusetts,  said :  *'The  only 
form  in  which  the  justices  of  this  court  can 
properly  express  anv  opinion  upon  that  sub- 
ject is  under  that  clause  of  the*  constitution 
which  authorized  each  branch  of  the  legisla- 
ture, as  well  as  the  governor  and  council,  to 
require  it  upon  important  questions  of  law 
and  upon  solemn  occasions. "  In  liauran  v. 
Smith,  8  R.  I.  192,  5  Am.  Rep.  564,  this 
court  refused  to  issue  a  mandamus  to  the 
governor  of  the  state,  and  Durfee,  J. ,  said : 
"One  reason  which  has  been  suggested  for 
refusing  the  writ  is  that,  if  granted,  it  would 
tend  to  provoke  a  conflict  between  the  judi- 
cial and  executive  branches  of  the  govern- 
ment,—a  conflict  in  which  the  judiciary 
would  prove  the  weaker  party.  Of  course, 
in  a  case  where  the  jurisdiction  is  clear,  such 
a  consideration  could  have  no  weight;  but 
where  the  jurisdiction  is  problematical,  the 
consideration  affords  a  presumption  which 
it  would  be  unwise  to  oisreffard.  For,  as 
Blackstone  has  remarked,  'all  jurisdiction 
implies  superiority  of  power.  Authority  to 
try  would  be  vain  and  idle  without  an  au- 
thor! tv  to  redress ;  and  the  sentence  of  a  court 
would  be  contemptible,  unless  that  court  had 

Sower  to  command  the  execution  of  it.'  1 
barswood's  Bl.  Com.  242."  It  is  no  answer 
to  this  reasoning  to  say  that  the  court  can 
enforce  its  mandamus,  when  the  fundamental 
question  on  which  that  mandamus  must  de- 
pend is  the  legality  of  the  election.  In  the 
same  line  was  Weeden  v.  Richmond,  9  R.  I. 
128,  98  Am.  Dec.  878,  where  the  court  re- 
fused to  express  an  opinion,  under  the  assent 
of  both  sides,  upon  the  ground  that  it  had  no 
jurisdiction  to  enforce  it.  The  mandamus, 
of  course,  could  have  been  enforced ;  but, 
the  decision  of  the  real  question  involved 
having  been  committed  to  the  town  council, 
the  court  would  have  no  right  to  enforce  it, 
and  consequently  lacked  jurisdiction  of  the 
whole  matter.  The  case,  in  this  respect, 
seems  to  me  to  be  identical  in  principle  with 
the  case  at  bar.  The  most  urgent  and  plau- 
sible reason  in  favor  of  the  jurisdiction  of 
the  court  is  upon  the  consideration  of  conse- 
22L.R.A. 


quences.  It  is  urged  that  town  councils,  by 
refusing  to  call  a  meeting  through  iffnoranca 
or  fraud,  ma^  deprive  electors  of  tleir  right 
to  elect.  This  may  be  so.  But  it  is  a  signif- 
icant fact  that  in  the  numerous  cases  with 
which  the  reports  of  all  the  states  abound  in 
regard  to  calling  elections  not  one  can  be 
found  where  a  court  has  interfered  by  man- 
damus to  order  an  election  for  senators'  or  rep- 
resentatives. This  shows  one  of  two  things : 
either  this  class  of  cases  has  not  been  consid- 
ered to  be  within  the  jurisdiction  of  the 
court,  or  else  official  fidelity  to  an  express 
law  has  thus  far  been  adequate  to  secure  the 
rights  of  the  people.  If  it  be  the  former, 
the  inference  is  almost  conclusive  against 
jurisdiction ;  if  it  be  the  latter,  the  evil  con- 
sequences which  have  been  conjectured  fade 
away,  and  we  may  safelv  say  that  the  ma- 
chineiT  of  the  law,  which  has  gone  on  with- 
out a  oreak  down  to  the  quadricentennial  of 
the  landing  of  Columbus,  does  not  require 
the  aid  of  the  court  by  extraordinary  remedy, 
and  it  may  well  be  trusted  for  the  future. 
The  safeguard  of  the  public  is  to  be  found 
in  the  general  loyalty  and  honesty  of  its  own 
officials,  and,  in  exceptional  cases,  in  the 
penalties  provided  for  a  breach  of  duty.  At 
said  in  Pe</pU  v.  Fairchild,  67  N.  Y.  384,— 
a  petition  for  mandamus  against  the  attorney- 
general :  '^The  attorney- general  may  have 
erred  in  judgment,  and  for  this  there  is  no 
remedy.  If  he  had  acted  corruptly,  or  from 
unworthy  motives,  and  the  legal  rights  of 
the  relator  have  been  prejudiced,  this  is  not 
an  appropriate  remedy."  And  in  State  v. 
AUdn,  44  Mo.  846:  ''There* is  force  in  the 
observation  of  the  petitioner's  counsel  that, 
if  the  registration  officers  refuse  to  perfom 
their  duty,  Injustice  may  be  done^  and  a 
party  may  be  deprived  of  what  he  is  fairly 
entitled  to.  But  that  would  not  lustily  a 
court  in  giving  validitjr  te  a  palpabl v  illegal 
act,  though  the  illegality  occurred  m  conse- 
quence of  the  negligence,  wlHfal  default, 
or  even  corruption,  of  officers  whose  duty  ft 
was  to  perform  a  given  function  or  execute 
a  trust. "  In  the  Opinion  cf  the  Justices,  10 
Gray,  618,  it  is  said  :  "If  it  shall  be  asked 
what  shall  be  done  if  one  of  these  apportion- 
ments and  returns  shall  be  discovered  to  be 
erroneous,  one  answer  is  that  the  constitution 
has  provided  no  power  competent  to  inquire 
into  and  correct  any  such  error.  .  .  .  All 
public  officers  who  are  charged  with  the  per- 
formance of  public  duties,  and  who  may  be 
guilty  of  fraudulent,  willful  and  corrupt 
conduct  in  thcf  discharge  of  them,  are  liable 
to  prosecution  and  punishment  thwefor,  by 
impeachment  or  indictment;  but  even  pun- 
ishment for  their  misdeeds  may  not  neces- 
sarily correct  them,  though  it  may  affcrd  an 
additional  security  to  the  public  against  their 
perpetration.  *  It  may  also  be  said  that,  un- 
less the  court  sets  the  machinery  in  motion, 
the  question  cannot  be  brought  before  the 
house  for  decision.  But  ev^n  this,  to  my 
mind,  does  not  show  that  the  court  has  juris- 
diction. It  is  not  the  province  of  the  court 
to  compel  the  making  of  a  moot  case  for  an- 
other tribunal,  nor  to.supply,  in  an  exigency, 
a  remedy  which  the  law  has  not  provided. 
The  law  may  be  so  framed  as  to  enable  the  r 
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•court  to  enforce  its  plain  terms,  but  the  court 
cannot  take  this  power  to  itself  by  going 

.  outside  of  the  constitutional  limit  to  put  a 
construction   upon  the  law,    and  then   ad- 

;  ministering  it  as  if  it  needed  no  construction. 
Hence  the  court  was  correct  in  its  original 
rescript  that  we  had  no  jurisdiction,  and 
that  the  remod j  miist  be  provided  by  law  for 
the  future ;  this  instance  being  ecuus  omissus. 
These  considerations  result  in  the  follow- 
ing propositions:  The  erant  of  judicial 
powers  over  elections,  in  the  constitution,  to 
the  two  houses  of  the  assembly,  is  full,  em- 
bracing law  and  fact,  and  is  exclusive  of  all 
other  jurisdiction.  The  process  of  the  court 
may  be  involved  in  the  execution  of  those 
requirements  which  are  apparent  on  the  face 
of  the  law,  but  not  of  such  as  can  only  be 
ascertained  by  a  resort  to  interpretation  of 
the  law,  because  this  is  strictly  a  judicial 
power  which  is  conferred  upon  the  house, 
«nd  thus  reserved  from  the  jurisdiction  of 
the  court.  When  the  main  question  to  be 
iletermined  is  the  legality  of  an  election,  to 
which  the  issuing  of  process  by  the  court  is 
«imply  incidental,  the  court  invades  the  ju- 
risdiction conferred  upon  another  body  in 
prejudging  the  question ;  and  this  is  made 
Apparent  by  the  fact  that  the  court  has  no 
authority  to  enforce  it  in  real  judgment,  the 
ultimate  power  being  given  to  the  other 
body.  Jurisdiction  to  try  and  determine  and 
power  to  enforce  go  together.  Honesty  of 
purpose  and  penalties  for  default,  instead  of 
the  process  of  the  court,  are  the  sufficient 
trust  of  the  public,  as  shown  by  the  fact  that 
the  court  has  never  been  calleil  upon  to  act 
in  such  a  case  before.  For  these  reasons  I 
am  of  the  opinion  that  the  court  has  no  ju- 
risdiction to  pass  upon  the  substantial  ques- 
tion which  is  raised  in  this  case. 

'.  After  argument  on  the  demurrer  on  May 
12.  1893,  Ro^rs,  J,,  delivered  the  opinion 
pf  the  court : 

The  writ  of  mandamus  prayed  for  is  to 
compel  the  town  council  of  South  Kingstown 
to  order  a  new  election  of  senator  and  repre- 
sentative, under  the  provisions  of  R.  I.  Pub. 
Laws,  chap.  710,  §  18,  of  March  22,  1888. 
That  chapter  was  passed  at  the  January  ses- 
sion, 1888,  and  is  entitled  "*  An  Act  to  Incor- 
porate the  District^f  Narragansett,  in  South 
Kingstown,  R.  I. "  As  its  title  indicates,  it 
is  a  special  statute,  being  applicable  to  the 
single  town  of  South  Kingstown,  and  at  the 
time  of  its  passage  R.  I.  Pub.  Stat. ,  chap.  10, 
§  18,*  was  in  force,  providing,  inter  alia, 
that  in  case  of  there  bein^  no  election  of 
senator  and  representatives  in  towns  divided 
into  voting  districts,  district  meetings  held 
therein  for  the  election  of  senator  and  repre- 


sentatives shall,  at  the  time  of  closing  of  the 
pons,  therein  prescribed  by  law,  stand  ad- 
journed to  the  third  day  next  from  and  after 
the  day  so  appointed,  unless  the  third  day  fall 
on  Sunday  or  a  holiday,  and  in  that  event  to 
the  Monday,  or  the  day  following  said  holi- 
day, with  like  adjournment  therefrom,  but 
no  adjournment  or  adjournments  shall  exceed 
seven  days  from  the  nrst  meeting.  Chapter 
710,  §  18.  provides  that,  if  no  election  shall 
have  been  made  of  senator  and  representative 
in  the  general  assembly,  or  of  either  of  them, 
in  South  Kingstown,  upon  the  day  appointed 
bv  law  for  any  election,  the  said  town  coun- 
cil shall  order  a  new  election  to  be. held  not 
more  than  ten  days  from  the  first  election, 
and  so  on  until  the  election  ^all  be  com- 

glcted.  Chapter  710,  §  18,  then  excepted 
outh  Kinsrstown  by  special  statute  from  the 
operation  of  R.  I.  Pub.  Stat.,  chap.  10,  §  18, 
and  applied  a  different  provision  of  law  to 
that  town.  April  80,  1890,  the  general  as- 
sembly, by  chapter  885  of  the  Public  Laws, 
divided  the  town  of  Hopkinton  into  voting^ 
districts,  and  in  the  following  March,  before 
a  single  general  election  haa  been  held  it 
amended  R.  I.  Pub.  Stat.,  chap.  10,  S  18, 
by  R.  I.  Pub.  Laws,  chap.  928,  of  March  26, 
1891,  for  the  especial  benefit  of  Hopkinton, 
by  simply  inserting  therein  the  words: 
"Provided,  however,  that  in  Hopkinton  there 
shall  be  no  election  held  on  Saturday,  and 
if  the  third  day  fall  on  Saturday  the  meet- 
ing shall  stand  adjourned  to  the  Monday  fol- 
lowing, bein^  five  davs  from  and  after  the 
day  so  appointed.*  Chapter  928,  §  2,  was 
as  follows:  **A11  acts  or  parts  of  acts  in- 
consistent herewith  are  hereby  repealed,  and 
this  act  shall  take  effect  from  and  after  its 
passage."  It  is  contended  in  "behalf  of  the 
town  council  of  South  Kingstown  that  chap- 
ter 923,  §  2,  repealed  chapter  710,  §  18,  be- 
cause the  latter  is  inconsistent  with  the 
former.  It  is  a  matter  of  common  knowledge 
that  there  are  many  Seventh  Day  Baptists, 
so  called,  living  in  Hopkinton,  who  observe 
Saturday  as  their  Sabbath ;  and,  as  the  elec- 
tion for  general  officers  and  for  senator  and 
representatives  falls  by  statute  on  the  first 
Wednesday  in  April,  a  three-days  adjourn- 
ment therefrom  would  invariably  fall  on 
Saturday,  a  day  on  which  the  Seventh  Day 
Baptists,  from  principle,  perform  no  secular 
duties.  Doubtless,  when  chapter  885  was 
passed,  dividing  Hopkinton  into  voting  dis- 
tricts, the  three-day  provision  of  chapter  10 
escaped  attention,  and  was  not  thought  of 
until  the  next  general  election  was  approach- 
ing, when  chapter  928  was  passed  for  its 
benefit  to  remeay  the  difficulty.  Does  chap- 
ter 923  repeal  section  18  of  chapter  710?  We 
think  not.    The  general  rule  of  interpreta- 


rrhat  section4n  full  Is  as  foUows: 

^Id  cities  other  than  the  city  of  ProTidenoe,  and  in 
towns  divided  into  voting  distriots,  ward  and  dis- 
trict meetinffsbeld  therein  respectively  for  the  elec- 
tion of  senator  and  representatives,  and  of  members 
of  the  town  council,  or  of  any  one  or  more  of  them, 
shali,  at  the  time  of  cloeinff  the  polls  therein  pre- 
scribed by  law,  stand  adjourned  to  the  third  day 
next  from  and  after  the  day  so  appointed,  unless 
the  said  third  day  shall  fall  on  Sunday  or  on  a  boU- 
oay,  and  in  that  event,  to  the  Monday,  or  the 
day  foUowinff  said  holiday,  with  like  adjournment 
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therefrom,  but  no  adjournment  or  adjournments 
shall  exceed  seven  days  from  the  first  meetinir. 

Pub.  Laws  R.  I.,  chap.  710,  S  17,  March  22.  im.  in- 
corporatlng  the  district  of  Narragansett,  tn  South 
Kinffstown,  R.  L,  provides:  'The  town  council  of 
South  Kinsrstown  shall  proceed  within  two  days 
next  afterthe  election  to  count  the  ballots  In  the 
same  manner  as  is  prescribed  in  section  14 of  chap- 
ter 10  of  the  Public  Statutes  for  the  counting  of 
ballots  by  the  moderators  and  clerks  of  town  and 
ward  meetings  and  shall  forthwith  declare  the  re> 
sulu*' 
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tion  of  statutes  is  that  a  general  statute  shall 
not  repeal  a  special  statute  unless  the  pur- 
pose so  to  do  is  clearly  manifest.  Providence 
T.  Union  B.  Co.  12  R.  I.  473;  Vtnry  ▼. 
Woonsocket  School  Committee,  Id.  578:  State 
T.  Champlin,  16  R.  I.  458 ;  Tripp  v.  Torrey, 
17  R.  I.  859.  In  the  words  of  Chancellor 
Kent:  *'It  is  an  established  rule  In  the  ex- 
position of  statutes  that  the  intention  of  the 
language  is  to  be  deduced  from  a  view  of 
the  whole  and  of  every  part  of  a  statute, 
taken  and  compared  together.  The  real  in- 
itention,  when  accurately  sBscertained,  will  al- 
ways  prevail  over  the  literal  sense  of  terms. 
.  .  .  The  great  object  of  the  maxims  of 
interpretation  is  to  discover  the  true  inten- 
tion of  the  law."  1  Kent,  Com.  461,  468. 
To  the  same  purport  is  the  language  of  Chief 
JuMicfi  Durfee  in  Dawley  t.  New  Shoreham 
Predate  Ct.,  16  R.  I.  696,  viz.  :  **We  like 
4Llways,  in  construing  a  statute,  to  take  the 
words  literally,  assuming  that  the  general 
jtssembly  have  chosen  such  as  readily  express 
their  intent.  This  cannot  always  be  done, 
ior  it  sometimes  happens  that  words  have 
been  used  that,  taken  llterallv,  are  incon- 
sistent with  the  predominating  purpose. 
The  cases  are  numerous  in  which  the  literal 
■meaning  of  words  and  phrases  has  been  re- 
strained or  extended  by  construction  to  suit 
the  legislative  intent."  In  New  Jersey  the 
rule  is  laid  down  by  Mr.  Justice  Magie  in 
State  V.  MuUica  Twp.,  48  N.  J.  L.  447,  448 
•in  this  wise  (omitting  the  names  of  numer- 
ous ca^s  cited)  :  "It  has  been  well  settled 
in  this  state  that  a  general  law  on  a  subject- 
matter,  which  has  been  provided  for  in  cer- 
tain localities  by  special  law,  will  not,  al- 
though it  contain  a  general  repeal  of  acts 
inconsistent  with  it,  annul  or  alter  the  spe- 
cial provisions  in  those  localities  [citing 
4»ses]  ;  but  if  the  general  law  expressly  re- 
peals the  special  laws,  or  shows  by  implica- 
tion a  manifest  intent  to  supersede  their  pro- 
visions, the  latter  must  yield"  (citing  cases) . 
See  also  Ourjuy  y.  Walsham,  16  R.  I.  698; 
Dodge  y.  WaUfiam,  16  R.  I.  704;  Smith  v. 
People,  47  N.  Y.  380.  Is  not  the  intention 
of  the  general  assembly  in  tlie  statutes  re- 
sferred  to  perfectly  clear  to  eveiy  careful 
reader  thereof?  By  chapter  710,  §  18,  it 
-meant  to  apply  a  different  rule  to  South 
Kingstown  from  the  one  then  applicable  to 
other  towns.  By  chapter  923  it  meant  to 
make  still  another  exception  to  chapter  10, 
^  18,  in  favor  of  Hopkinton,  and  to  that  end 
it  simply  amended  said  last- mentioned  sec- 
tion ;  the  very  first  words  of  chapter  928  be- 
ing, *" Section  18  of  chapter  10  of  the  Public 
Statutes  Is  so  amended  as  to  read  as  follows ;" 
and  then  succeeds  section  18  as  amended,  and 
in  the  next  section  is  the  repealing  clause 
above  referred  to.  What  effect  has  the  re- 
pealing clause?  Clearly,  it  would  seem  that 
the  old  statute  is  repeated  to  show  the  con- 
text or  proper  position  of  the  amendatory 
words  as  to  Hopkinton,  and  for  no  other  pur- 

ree.    Repeating  the  words  of  chapter  10, 
18,  in  chapter  923,  gave  them  no  greater 
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force  than  they  had  before,  unless,  indeed, 
to  render  them  applicable  to  an  exceptional 
case  like  South  Kingstown;  but,  inasmuch 
as  by  a  special  statute,  viz.  chapter  710, 
South  Kingstown  had  been  taken  out  of  the 
operation  of  chapter  10,  §  18,  and  the  mani- 
fest purpose  of  chapter  923  was  to  remedy  a 
defect  as  to  Hopkinton,  can  there  be  any  rea- 
sonable doubt  that,  if  the  general  assembly 
had  intended  to  withdraw  the  exception  as 
to  South  Kingstown,  it  would,  in  the  re- 
pealing clause  of  chapter  923,  have  said, 
^Section  18  of  chapter  710,  and  all  acts  and 
parts  of  acts  inconsistent  herewith,  are  here- 
by repealed?"  In  our  opinion,  the  repealing 
clause  of  chapter  923  was  intended  to  apply 
only  to  the  amendatory  provision  of  rTiapter 
10,  §  18,  relating  to  the  town  of  Horki  iton. 

It  may  be  urged  that,  unless  chapter  923, 
%  2,  operated  as  a  repeal  of  chapter  710, 
^  18,  no  effect  could  be  given  to  the  repeal- 
ing clause  of  said  chapter  928,  since  the  first 
section  of  that  chapter  acted  as  a  repeal  by 
substitution  of  said  chapter  10,  g  18,  and 
fully  covered  the  provision  as  to  Hopkinton. 
The  force  of  this  argument,  to  our  minds,  is 
neutralized  by  the  fact  that  chapter  885,  to 
the  subject-matter  of  which  chapter  923  so 
manifestly  relates,  had  been  so  recently 
enacted,  and  also  by  the  fact  that  :the  two 
chapters  are  in  pari  materia.  Apply  in  gt  the 
rule  laid  down  in  State  y.  MuUiea  j  y^., 
above  referred  to,  although  the  general  re- 
peal clause  of  chapter  923  would  be  broad 
enough  to  include  chapter  710,  g  18,  if  in- 
tend^ to  apply  thereto,  we  fail  in  the  case 
at  bar  to  find  a  general  law  expressly  repeal- 
ing the  special  law,  or  showing  by  impli- 
cation a  manifest  intent  to  supersede  its  pro- 
visions. Otherwise  than  as  applicable  to  the 
amendatory  clause  relating  to  Hopkinton,  we 
think  the  repealing  clause  of  chapter  923  is ' 
to  be  regarded  as  merely  redundant. 

Having  determined  that  section  18  of  chap- 
ter 710  is  not  repealed  by  chapter  928.  the 
next  question  to  be  considered  is  whether  sec- 
tion 18  of  chapter  710  is  constitutional.  We 
see  no  reason  for  deviating  from  the  con- 
clusion arrived  at  in  Be  Nairaganeett  Election, 
16  R.  I.  761,  and  we  are  therefore  of  the  opin- 
ion that  section  18  of  chapter  710  is  consti- 
tutional. 

Another  question  is  whether  ten  days  hav- 
ine  elapsed  since  the  last  election  for  senator 
ancl  representative  in  South  Kingstown,  a 
new  election  can  take  place,  under  chapter 
710,  §  18.  We  are  of  the  opinion  that  the 
provision  as  to  time  in  said  last- mentioned 
section  is  not  mandatory,  but  is  merely  di- 
rectory. People  V.  AUen,  6  Wend.  486 ;  In  ^ 
Cenaue  Superintendent,  5  R.  I.  614.  The  con- 
cluding words  of  the  judges  in  Be  Ceneue 
Superintendent,  it  seems  to  us,  are  equally 
applicable  to  this  case.  viz.  :  **We  think 
that  here,  without  doubt,  thepuipose  was  not 
to  limit  the  power,  but  to  insure  its  timely 
exercise. " 

Demurrer  overruled. 
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1.  The  wnmgttil  met  of  a  brakmnan  in 
UeUng^  a  boy  off  tt<aa  a  train  in  rapid 
motion  for  failure  to  pay  his  fftre  iB  within  the 
Boope  of  hlfl  employment,  so  as  to  render  the 
railroad  company  liable  for  the  act,  where  the 
Inrakeman^s  duties  included  the  eflsistanoe  of 
the  conductor  in  collecting  fares  and  ejecting 
persons  who  had  no  right  to  ride:  but  tf  he  kicked 
the  boy  merely  for  the  purpose  of  injuring  him 
and  not  with  the  purpose  of  ejecting  him  from 
the  train,  the  employer  would  not  be  liable. 

8.  The  allegation  of  an  answer  that 
plftiiitilf  ^olnnA.i'ily  ■wimy  hlma^lf  off 
the  train»  from  which  he  alleges  he  was  kicked, 
is  not  such  an  affirmative  averment  as  requires  a 
reply. 

8.  The  nee  of  the  term  "willfta**  in 
char^riniT  a  railroad  company  with  li^ 
ability  for  the  wrongful  and  negligent  act  of  a 
brakeman,' where  the  latter  is  not  charged  with 
committing  the  act  willfully,  does  not  show  that 
the  act  Is  beyond  the  scope  of  his  employment, 

(October  10, 1806^) 

APPEAL  by  plaintiff  from  a  Jadgment  of 
the  Court  of  Ck>mmon  Pleas  for  Franklin 
County  in  favor  of  defendant  In  an  action 
brougbt  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  fronl  defend- 
ant's negligence.   BeeenecL 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Andrew  Scott  and  Rnlbs 
K.  Dinkle  for  appellant. 

Mr.  John  W«  Rodman  for  appellee. 

Haselri^Sft  J,,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  a  minor,  suing  by  his  next 
friend,  alleged  that  while  he  was  riding  on 
the  defendant's  car  from  Collins*  Station  to 
the  city  of  Frankfort,  and  while  the  car  was 
in  rapid  motion,  *'the  defendant  willfully, 
negligently,  and  carelessly,  by  one  of  its 
aeents  and  servants,  to  wit,  a  brakeman, 
kicked  and  threw"  him  off  of  its  train,  there- 
by breaking  his  arm  and  causing  him  other 
serious  injury.  The  defendant  denied  these 
averments,  and  for  a  further  defense  alleged 
that  the  plaintiff  secretly  got  on  the  rear  end 
of  one  of  its  trains  for  the  purpose  of  obtain- 
ing a  free  ride  to  Frankfort,  and  while  so 
Hoing  was  discovered  by  its  agent  and  serv- 
ant, and  thereupon  voluntarily  jumped  off 
the  car  when  in  rapid  motion,  and  whatever 
injury  he  receive  was  caused  by  bis  own  act. 
The  plaintiff,  who  was  seventeen  years  of 
age,  and  whose  home  was  in  Frankfort,  tes- 


tified that  he  had  been  working  at  Collins*' 
Station,  some  two  miles  west  of  Uie  city, 
and,  becoming  sick,  had  ij^otten  on  the  tRiio- 
for  the  purpose  of  stealing  a  ride  home. 
That  he  was  sitting  on  the  platform,  with. 
>his  feet  on  the  steps,  and  was  discovered  by 
the  brakeman,  who  demanded  his  fare,  and, 
upon  his  not  having  either  a  ticket  or  anr 
money,  he  was  told  that  he  must  get  oflf. 
He  replied  that  he  would  if  the  train  would' 
stop.  The  brakeman  then  said,  **I  thought 
I  told  you  to  get  off  of  here, "  and  at  the  same 
time  kicked  him  upon  the  hip,  which  broke 
loose  his  hold  on  the  railing,  and  he  fell 
belong  on  the  ground,  bea>ming  uncon- 
scious. The  brakeman  testified  that  when- 
he  discovered  the  plaintiff,  and  ascertained 
that  he  had  neither  a  ticket  nor  money,  he 
told  kim  that  he  must  set  off  when  the  train 
got  to  tlie  bridge,  and  that  before  he  finished 
Uie  sentence  the  plaintiff  answered  that  he- 
would  get  off  now,  and  sw\ing  himself  off  in 
the  cut,  etc.  He  also  testified,  over  the  ob- 
jection of  the  plaintiff,  that  ^'he  had  no  au- 
thority from  the  conductor,  or  in  any  way,  to- 
gut  persons  off  the  train, "  and  that  it  was  not 
is  auty  to  do  so,  but  that  it  was  his  duty 
to  look  after  the  comfort  of  the  passen^rs, 
and  to  assist  them  in  gettini;  on  and  off  at 
stations,  and,  in  the  absence  of  the  conductor, 
to  take  up  tickets  and  collect  fares  for  the 
convenience  of  the  conductor  when  he  was. 
engaged  in  other  parts  of  the  train ;  that  if 
the  plaintiff  had  paid  him  he  would  have 
hanoed  it  to  the  conductor,  etc.  The  con- 
ductor testified  that  the  brakeman  had  no- 
authority  to  put  any  one  off  for  nonpayment 
of  fare,  and  he  gave  him  no  such  instruction. 
•*It  is  his  duty,^'  testified  the  conductor,  **to- 
look  after  the  safety  and  comfort  of  passen- 
gers, to  assist  them  on  and  off  the  train,  and 
to  assist  me  in  ejecting;  an  unruly  passeneer 
or  one  who  has  no  right  to  ride,  and,  when 
I  am  otherwise  engaged,  to  collect  tickets 
and  fare,  and  give  Uiem  to  me,  ^  etc.  Upon 
this  state  of  case  the  court  told  the  jury  that 
if  they  believed  from  the  evidenee  ''that  it. 
was  a  part  of  the  duty  of  the  brakeman,  un- 
der his  employment  as  brakeman,  to  eject  or 
put  off  of  Sie  train  persons  who  failed  or  re- 
fused to  pay  their  fare,  and  they  shall  further 
believe  that  the  brakeman  kicked  plaintiff 
off  the  cars  while  in  motion,  or  used  unnec- 
essary force  in  putting  him  off  the  car,  they 
should  find  for  the  plaintiff  such  damages  as 
he  sustained  thereby  not  exceeding  $10,000  :** 
but  that  if  they  believed  from  the  evidence 
**that  the  plaintiff  jumped  off  the  train,  and 
was  not  kicked  off  by  the  defendant's  em- 
ploy6,  they  should  find  for  the  defendant,* 
and,  lastly,  that  if  they  believed  from  the 
evidence  ^  that  the  brakeman  was  not  charsed 
or  required,  as  part  of  his  duty  under  his 


Note.— The  above  very  clearly  and  satisfftotorily 
dofloes^tbe  liability  of  a  railroad  company  for  a  tort 
of  its  brakeman  in  drivinisr  off  a  trespasser.  It 
states  the  rule  in  a  way  to  command  assent  al- 
though it  seems  to  be  somewhat  stronger  against 
the  company  than  either  Planz  v.  Boston  &  A.  ii.  Co. 
22L.K.A. 


(Mass.)  17  L.  R.  A.  88S,  or  Farber  v. Missouri  Pao. 
B.  Oo.  (Mo.)  20  L.  R.  A.  860.  both  of  which  are  quite 
similar  in  their  f  aets  to  the  present  case. 

For  a  note  covering  the  liability  of  masters  for 
assaults  by  servants,  see  Davis  v.  Hough  telin  (Neb.)  > 
U  L.  R.  A.  787. 
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employment  as  brakeman,  to  pat  peraooB  off 
the  train  who  had  failed  to  pay  their  fare, 
they  should  find  for  the  defendant."    The 
jQiT  found  for  the  defendant,  and  did  so  pos- 
sibly because,  without  regard  to  the  question 
of  whether  the  brakeman  kicked  the  plaintiff 
off  the  train,  the  proof  submitted  to  them 
was  concluslTe  that  the  brakeman  had  not 
been  instructed  to  put  persons  off  the  tr&in, 
and  that  such  service  was  no  part  of  his  duty. 
We  are  of  opinion  that  the  only  question 
tinder  the  pleadings  and  the  proof,  which 
should  have  been  submitted  to  the  jury,  was 
whether  the  brakeman  kicked  the  plaintiff 
from  the  train.     It  was  admitted  that  the 
brakeman  was  an  employ^  of  the  defendant, 
and   that  the   train   was   in   rapid  motion 
when  the  plaintiff  got  off  or  was  kicked  off. 
Whether  or  not  what  the  brakeman  did  was 
in  the  scope  of  his  authority  or  in  the  line 
of  his  emnloyment  was  a  question  of  law,  or 
of  mixed  law  and  fact,  to  be  determined  by 
the  court  alone  from  the  proof,  if.  Indeed, 
that  were  required,  and  from  common  ob- 
servation and  experience,  from  knowledge  of 
the   nature  of  the  business,  and  the  daily 
practices  which  obtain  in  its  exercise.    Now, 
we  know  it  to  be  held  universal Iv  that  the 
conductor,  using  no  unnecessarv  force,  may 
remove  from  the  car  persons  who  refuse  to 
pay  their  fare,  or  are  drunk,  riotous,  or  un- 
ruly.    It  is  an  authority  conceded  to  him, — 
Indeed,  a  duty  required  of  him, — and  we 
would 'refuse  to  hear  a  railroad  company's 
effort  to  plead  or  prove  that  it  ^ave  no  such 
authority  to  its  conductors,  or  did  not  charge 
them  with  such  duUes :  and  such,  we  believe, 
should  be  the  rule  with  respect  to  brakemen. 
Even  from  the  proof  in  this  case,  if  we  were 
to  be  so  confinea,  we  learn  that  he  was  to  as- 
sist in  the  ejection  of  persons  who  had  not 
the  right  to  ride,  and,  upon  the  conductor's 
being  engaged  in  another  part  of  the  train, 
he  was  to  collect  fares,  and  necessarily  to  en- 
force the  regulations  of  the  company  to  what- 
ever extent  the  conductor  might  himself  en- 
force them.     We  are  so  fully  in  accord  with 
the  view  of  the  subject  taken  by  the  court  in 
H^man  v.  N&u>  Y&rk  CerU.  d  H.  JR.  R.  Go. 
that  we  quote  its  language :    ''It  is  conceded 
that  authority  in  a  conductor  to  remove  a 
treapasser  in  a  lawful  manner,  whether  con- 
ferred by  the  rules  or  not,  is  implied,  and 
is  incident  to  his  position.     We  think  the 
same  concession  must  be  made  in  respect  to 
the  authority  of  a  brakeman  who  finds  a  tres- 
tasser  oh  the  platform  of  a  car.     His  duties 
^o  not  primarily  pertain  to  the  protection  of 
the  cars  against  intruders ;  but  ne  is  a  serv- 
ant of  thel^mpany  on  the  train  concerned  in 
ita  management,  and  fully  cognizant  of  the 
obvious  fact  that  intruders  who  jump  upon 
the  trains  for  a  ride  without  intention  of  be- 
coming   passengers    are   wrongfully   there. 
Suppose  a  train  was  standing  still,  and  a 
trespasser  was  put  off  by  force  by  a  brake - 
nian,  using  no  unnecessary  violence,  would 
it  not  be  a  good  defense  to  an  action  against 
him  for  the  assault  that  he  was  brakeman, 
and  did  the  act  complained  of  in  that  capac- 
ity,    although    without   express   authority? 
The  implied  authority  in  such  a  case  is  an 
inference  from  the  nature  of  the  business, 
32  L.  R  A. 
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and  its  actual  daily  exercise,  according  to 
conunon  observation  and  experience.  But, 
assuming  authority  in  the  conductor  or  brake - 
man  to  remove  a  trespasser  in  a  lawful  man- 
ner, the  question  remains  whether,  when  a 
conductor  or  brakeman,  without  warning  or 
notice  of  any  kind,  kicks  a  boy  of  eight 
years  from  the  platform  of  a  car  while  the 
train  is  running  at  a  speed  of  ten  miles  an 
hour,  he  can  be  said  to  be  acting  within  the 
scope  of  his  employment,  so  as  to  make  the 
company  liable  for  the  act.  Assuming  the 
case  made  by  the  plaintiff  the  act  was  fla- 
fpnjkt,  reckless,  ana  illegal.  But  the  point 
IS,  Was  the  act  within  the  scope  of  the  em- 
ployment and  authority?  .  .  .  In  this 
case  the  authority  to  remove  the  plaintiff 
from  the  car  was  vested  in  the  defendant's 
servants.  The  wronja^  consisted  in  the  time 
and  mode  of  exercising  it."  And  the  com- 
pany was  held  responsible.  87  N.  T.  25, 
41  Am.  Rep.  387.  In  this  case  the  brakeman 
sought  to  collect  the  fare  from  the  defendant, 
not  for  himself,  but  for  the  company.  Upon 
his  failure  to  pay,  he  sought  to  eject  him 
from  the  car,  not  to  accomplish  his  own  ends, 
but  to  subserve  the  interests  of  the  company. 
The  companjT,  it  is  true,  owed  the  plaintiff 
no  duty  arising  out  of  a  contract  to  carry 
him  or  to  protect  him ;  nevertheless  it  might 
not  violate  the  common  instincts  of  human- 
ity, or  treat  the  plaintiff  brutally,  in  ita 
Srocess  of  ejecting  him  from  the  car.  Un- 
oubtedly,  where  the  object  of  the  servant — 
the  end  sought  to  be  reached  hy  him— is  the. 
intentional  or  malicious  infliction  of  an  in- 
jury upon  the  person  of  the  trespasser,  the 
company  is  not  liable  for  his  act,  and  the 
existence  of  malice  or  intentional  and  will- 
ful design  is  a  Question  of  fact  to  be  ascer- 
tained from  all  the  circumstances  of  the  case. 
If  the  end  sought  by  the  employes  was  the 
infliction  of  an  injury,— if  the  purpose  he 
had  in  view,  when  he  kicked  tiie  plaintiff 
off  the  train,  if  he  did  kick  him  off,  was  to- 
injure  him,— then  the  company  is  not  liable, 
because  the  act  would  be  malicious  and 
willful.  Bat  if  the  end  sought  was  the 
ejection  of  the  intruder, — if  his  purpose  waa 
devoid  of  evil  design  and  merely  to  protect 
the  interest  of  his  employer, — then,  however 
careless  or  reckless  the  means  employed,  the 
company  is  liable.  The  case  cited  bv  coun- 
sel for  the  appellee,  and  said  to  be  directly 
in  point,  illustrates  the  distinction.  The 
plaintiff,  a  boy  and  a  trespasser,  was  driven 
off  the  train  by  a  brakeman,  who  threw  coal 
at  him  so  as  to  cut  and  blind  him,  and  cause 
him  to  slip  and  fall  on  the  track,  whereby 
he  was  iniured.  The  company  was  held  not 
to  be  liable.  Ttnoanda  Coai  Ob.  v.  Heeman, 
86  Pa.  418.  So,  this  court,  in  the  case  of 
Winnegarv.  Central  Pas9.  K  Gb.,  86  Ky.  647. 
said  :  "If  one  driving  the  cars  for  the  cor- 
poration should  leave  the  car  and  beat  or 
abuse  one  on  the  sidewalk,  the  company 
would  not  be  responsible."  The  principle 
involved  and  stated  by  this  court  in  SkerUy 
V.  Billings,  8  Bush,  147,  8  Am.  Rep.  451,  in 
this  language,  tliat  "if  the  servant  goes  be- 
yond the  scope  of  his  employment  he  is  as- 
much  a  stranger  to  his  master  as  to  any  third 
person,  and  his  acts  can  in  no  sense  be  re- 
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|i:arded  as  tbe  acts  of  his  master,"  is  easj  of 
announcement,  but  sometimes  difficult  of 
applicatioB.  In  all  cases  where  unnecessary 
force  is  used  it  may  be  said  that  the  servant 
acted  without  authority,  express  or  implied. 
It  can  truthfully  be  claimed  in  all  cases,  and 
by  all  companies,  that  the  authority  of  their 
servants  is  limited  to  the  exercise  only  of 
force  sufficient  Co  eject  a  trespasser  or  pas- 
senger in  a  lawful  manner.  Nevertheless, 
tlie  company  is  liable  if  the  servant  in  the 
exercise  of  his  authority,  within  the  general 
scope  of  his  employment  and  in  the  line  of 
his  duty,  use  unnecessary  force,  or  use  it 
under  circumstances  or  at  a  time  when  the 
consequences  ordinarily  would  be  seriously 
injurious  to  the  person  ejected.  In  this  case 
it  does  not  matter  that  the  act  of  ejection  is 
charged  in  the  petition  as  having  been  done 
willfully  as  well  as  negligently  and  care- 
lessly. The  willfulness  is  charged  against 
the  defendant  company,  and  for  this  reason 
it  cannot  be  said  that  the  use  of  the  term 
**  willfuP  in  itself  shows  the  act  to  have  been 
malicious  on  the  servant's  part,  and  there- 
fore beyond  the  scope  of  his  authority.  The 
servant  is  not  charged  with  committing  the 


act  willfullv,  but  the  company  is  charged 
to  have  willfully  done  it  by  its  agent  and 
servant. 

The  allegation  of  the  answer  that  tbe  plain- 
tiff voluntarily  swung  himself  off  the  train 
is  not  such  an  affirmative  averment  as  re- 
quired a  reply.  The  simple  issue  waa  pre- 
sented whether  or  not  the  brakeman  kicked 
him  off.  The  statement  that  he  swung  him- 
self off  is  merely  in  emphasis  of  tbe  denial 
that  he  was  kicked  off.  It  is  mere  surplus- 
age, and  at  any  rate  is  inglirect  conQict  with 
the  averment  of  the  petition  that  the  plain- 
tiff was  kicked  off,  and  is  in  substance  a  de- 
nial of  that  averment.  We  are  of  opinion 
that  the  only  issues  to  be  submitted  to  the 
jury  in  this  case  are  whether  or  not  the  brake- 
man  kicked  the  plaintiff  off  of  the  car,  as 
testified  to  by  the  plaintiff,  and  whether  he 
did  so  with  or  without  malice  or  evil  de- 
si  ^rn,  as  indicated  above ;  and  upon  the  de- 
termination of  these  issues  depends  the  ques- 
tion of  the  company's  responsibility  for  the 
plaintiff's  injury. 

Judgment  reversed,  with  directions  to  pzo 
ceed  as  indicated  by  this  opinion. 


MARYLAND  COURT  OF  APPEALS. 


Charles  B.  OLMSTEAD,  Appt, 

V. 

Henry  BACH  &  SON. 

1.   A  contract  to  hire  »  person  for  »  year 

for  a  oertaia  sum  per  week«  payable  weekly,  is 
entire  and  indivjalble. 

8*  One  diflmlflsedftviiiBervice  in  broach 
of  a  contract  to  employ  him  for  one 
year  at  a  certain  sum  per  week,  payable  weekly, 
can  maintain  but  one  action  for  the  breach,  and 
will  not  be  permitted  to  maintain  a  separate  ac- 
tion for  each  weekly  installment  as  it  falls  due. 

8*  An  employe  wrong^ftilly  dieiat— ed 
ftvm  ■erriee  in  breach  of  the  contract 
of  hiring  cannot  maintain  an  action  for  un- 
earned wAflres  as  such,  altbouffh  he  holds  himself 
in  readiness  to  perform  his  part  of  the  contract, 
but  his  action  must  be  for  breach  of  the  contract. 

4.  A  satlBfled  jndfl^ent  in  an  action  by 
a  iHseharged  employe  working  under  a 
contract  for  a  year  at  a  certain  sum  per  week 
pajrable  weekly,  against  the  employer,  based  on 
the  contract,  is  a  bar  to  a  subsequent  action 
thereon,  although  the  recovery  was  for  only  one 
week*8  salary. 

tPaffe,  J.,  dbments,) 
(October  6, 1R08.)« 

APPEAL  by  plain  tiflP  from  a  Judgment  of 
the  Baltimore  City  Court  In  favor  of  de- 
fendants in  an  action  brought  to  recover  dam- 
ages for  breach  of  contract  of  employment. 
Affirmed, 

NonL— The  above  case  which  as  first  reported  in 
18  Ii.  R.  A.  68,  seemed  somewhat  inconsistent  with 
that  of  Keedy  v.  Long  (Md.)  5  L.  B.  A.  750,  is  now 
reversed  on  rehearing. 
22  L.R.  A. 

See  also  27  L.  K.  A.  409. 


The  facts  are  stated  in  the  opinion. 

Mesgrs,  Charles  Marshall  and  William 

L,  Hodi^  for  appellant. 

Messrs,  Thomas  M.  Tianahan  and  Fr»Bk 
Gosnellt  for  appellees: 

The  contract  under  consideration  is  an  "en- 
tire contract,"  and  in  the  dismissal  of  the  ap- 
Eellant  by  the  appellees  there  was  but  one 
reach,  and,  therefore,  there  can  be  but  one 
cause  of  action,  and  tbe  recovery  before  the 
magistrate,  and  the  satisfaction  of  that  Judg- 
ment, is  a  bar  to  the  present  action. 

Dugan  v.  Anderson,  36  Md.  585, 11  Am.  Rep. 
509;  McCuUough  Iron  Go.  v.  Carpenter,  67  Md. 
554;  Keedy  v.  Long,  6  L.  R.  A.  759.  71  Md.  385; 
Keedy  v.  Crane,  71  Md.  895;  Ciossman  v.  Zo- 
coste,  28  Eng.  L.  &  Eq.  140;  James  v.  Alien 
County,  44  Ohio  St.  226, 58  Am.  Rep.  831 ;  Boogs 
V.  Pacijie  Hailroad,  38  Mo.  212,  82  Am.  Dea 
169. 

In  Keedy  V,  Long,  and  Keedy  v.  Crane,  supra, 
the  doctrine  of  "constructive  service"  for  the 
first  time  -was  urged  upon  this  court,  and  coun- 
sel for  Miss  Long  and  Miss  Crane  relied  upon 
the  cases  of  Armfield  v.  Nash,  31  Mias.  361; 
Colfmrn  v.  Woodworth,  31  Barb.  381;  Thompson 
V.  Wood,  1  Hilt.  97,  and  Fowler  v.  Armour.  24 
Ala.  199,  in  support  thereof,  but  this  court 
considered  the  doctrine  utterly  indefensible  and 
untenable  JudgeMcSherry  delivering  the  opin- 
ion, that  'it  was  formerly  determined  in  Enj?- 
land,  and  followed  in  some  cases  in  this  coun- 
try, that  in  such  a  case  the  servant  holding 
himself  in  readiness  to  perform  his  contract. 


*A  declslOQ  was  reached  in  this  ease  and  an  opin- 
ion handed  down  by  Judge  "Page  on  November  18, 
1890,  in  which  the  Judirment  of  the  lower  court  was 
reversed.  18L.  R.A.63.  A  petition  for  a  reheartnr 
was  subsequent Iv  filed  whioh  resulted  in  the  oimi- 
ion  ffiven  herewith.    ,, 
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«nd  being  able  and  willing  to  do  so,  was  entitled 
to  recover  his  wages  for  the  whole  term,  upon 
the  ground  of  constructive  service.  This  doc- 
trine bad  its  origin  in  a  decision  by  Lord  Ellen- 
borough  at  nm  priiu,  in  Oandell  v.  Bontigny, 
4  Campb.  875,  1  Stark.  198.  It  was  followed 
In  other  cases,  then  doubted,  again  adopted, 
but  finally  repudiated  altogether  in  ElderUm  v. 
Kmmens,  6  C.  B.  160;  Qoodman  v.  P^>coek,  16 
<J.  B.  576. 

The  cases  in  New  York  have  been  expressly 
overruled  by  the  court  of  appeals  of  that  state 
in  Howard  v.  Daly,  61  N.  Y:  878, 19  Am.  Rep. 
'2S5;  and  the  remaining  cases  in  Mississippi  and 
Alabama  were  repudiated  and  disapproved  by 
that  court  in  that  case,  and  by  the  supreme 
court  of  Ohio  in  James  v.  Allen  County,  mpra; 
and  by  the  court  of  appeals  of  Illinois  in  Jonea 
T.  DunUm,  7  111.  App.  580. 

MeSherrj*  t/.,  delivered  the  opinion  of 
the  court: 

The  declaration  in  this  case  alleges  that 
the  plaintiff  and  defendants  entered  into  a 
written  contract  under  seal,  whereby  the  lat- 
ter agreed  to  pay  to  the  former  a  salary  of 
$50  per  week,  payable  weekly,  as  compen- 
aation  for  the  services  of  the  plaintiff  as  cut- 
ter in  the  business  of  the  defendants,  and 
that  the  plaintiff  agreed,  in  consideration  of 
said  salarjr,  to  devote  his  time  and  attention 
to  Mie  business  of  the  defendants,  as  is  usual 
in  conducting  a  merchant  tailoring  business. 
The  agreement  further  provided  that  the  con- 
tract should  continue  In  full  force  for  one 
year  from  February  1,  1892,  to  February  1, 
1898.  The  declaration  also  avers  that  the 
plaintiff  entered  into  the  service  of  the  de- 
lendautfl  under  the  above  contract,  and  per- 
formed his  duty  thereunder  until  April  5, 
1892,  when  the  defendants  refused  to  permit 
him  to  perform  his  part  of  said  contract,  or 
to  pay  him  the  salary  to  which  he  was  en- 
titled thereunder,  after  April  9,  1892.  It 
further  alleges  that  the,  plaintiff  has  always 
been  ready  and  willing' to  perform  his  part 
of  the  contract,  and  to  render  the  services 
which  he  asreed  thereby  to  perform,  and  has 
always  held  himself  in  readiness  and  offered 
to  perform  said  services  .according  to  said 
contract,  but  that  the  defendants  have  refused 
to  permit  him  to  perform  the  contract  on  his 
part,  and  have  refused,  and  still  do  refuse,  to 
pay  him  the  salary  of  $50  a  week,  as  therein 
provided,  since  April  9,  1892.  It  concludes 
with  a  claim  by  the  plaintiff  ''that  there  is 
due  and  unpaid  to  him  of  the  amount  payable 
to  him  under  said  contract  the  sum  of  $250, 
being  the  amount  of  said  weekly  salary  stip- 
ulated to  be  paid  by  said  contract  to  the  25th 
of  May,  1892." 

Among  the  defenses  relied  on  the  defend- 
mnts  pleaded  that  on  April  5,  1892,  they  dis- 
missed the  plaintiff  from  their  service,  and 
«t  the  same  time  paid  him  all  wages  or  salary 
due  to  him  under  the  contract  down  to  April 
9.  the  end  of  the  week  terminating  four  days 
after  his  dismissal ;  that  nine  days  after  said 
dismissal  the  plaintiff  brought  suit  against 
the  defendants  before  a  justice  of  the  peace 
upon  the  identical  contract  and  cause  of  ac- 
tion sued  on  in  the  case  at  bar,  and  that  there- 
after the  plaintiff  recovered  judgment  in  that 
22L  R  A. 


suit  for  the  sum  of  $50  and  costs,  which  judg- 
ment was  fully  paid  and  satinficd  bf  the  de- 
fendants before  the  pending  action  was 
brought.  To  this  plea  the  plaintiff  replied 
that  after  the  pretended  dismissal  of  him  by 
the  defendants  be,  notwithstanding  the  dis- 
missal, presented  and  offered  himself  to  the 
defendants  as  ready  and  willing  to  perform 
his  part  of  the  contract  set  forth  in  the  dec- 
laration, and  did  in  fact  continuously  so 
offer  to  perform  the  same,  and  that  the  suit 
mentioned  in  said  plea  was  a  suit  for  his 
salary  for  one  week  under  said  contract.  This 
replication  was  demurred  to.  The  Baltimore 
citv  court  sustained  the  demurrer,  and  entered 
judj^ment  thereon  for  the  defendants.  The 
plaintiff  thereupon  took  this  appeal  from 
that  judgment. 

It  is  apparent  from  this  outline  of  the 
pleadings  that  the  wages  or  salary  now 
sought  to  be  recoverwd,  as  well  as  those  sued 
for  before  the  magistrate,  were  not  wages  or 
salary  which  had  been  actually  earned,  but 
were  wages  or  salary  for  work  and  labor  that 
the  plaintiff  was  ready  and  willing,  but  had 
not  been  allowed,  to  perform.  That  the  con- 
tract declared  on  was  broken  by  the  defend- 
ants when  they  dismissed  the  plaintiff  is 
conceded,  or.  a*^  least,  is  not  denied,  by  the 
pleadings.  For  that  breach  the  plaintiff  was 
clearly  entitled  to  recover.  But  to  what  ex- 
tent, and  how  often?  The  answer  to  these 
inquiries  involves  at  the  very  outset  an  ex- 
amination of  the  scope  of  the  agreement  set 
foith  in  the  declaration,  as  to  whether  it  is  an 
entire  or  divisible  one ;  because,  if  it  be  en- 
tire and  indivisible,  and  there  has  been  but 
a  sinff  le  breach,  but  one  action  can  be  brought 
therefor.  The  contract  is  one  of  hiring.  Un- 
der it  the  plaintiff  was  employed  as  a  cut- 
ter at  $50  per  week,  payable  weekly,  and  it 
was  expressly  provided  that  this  employment 
and  this  weekly  payment  of  wages  should 
continue  for  one  year.  The  duration  of  the 
employment  was  a-i  much  an  integral  part  of 
the  agreement  as  the  stipulation  relating  to 
the  amount  of  the  compensation  and  the  stated 
periods  for  its  payment.  It  was  not  a  hir- 
ing by  the  week,  payable  weekly,  because  it 
was  explicitly  declared  that  it  should  con- 
tinue for  a  year.  It  was  not  fifty -two  sepa- 
rate, independent  contracts,  but  one  indivisi 
ble  agreement,  covering  the  period  of  a  year, 
and  making  provision  fpr  the  weekly  pay- 
ment of  wages.  The  consideration  for  the 
plaintiff's  undertaking  was  the  defendants' 
amement  to  pay  him  $50  a  week  and  to  em- 
ploy him  as  a  cutter  for  one  year.  The  latter 
was  as  much  a  part  of  the  consideration  prom- 
ised him  for  entering  the  service  of  the  de- 
fendants as  the  former,  for  it  would  be  wholly 
unreasonable  to  assume,  as  any  other  con- 
struction must,  that  it  was  the  intention  of 
the  parties  that  the  hiring  should  be  for  a 
week,  determinable  by  notice,  or  else  merely 
a  hiring  at  will,  as  it  undoubtedly  would 
have  been  had  there  been  no  stipulation  as 
to  its  duration.  JHcOuUouffh  Iron  Co,  v.  Car- 
penter, 67  Md.  554.  The  good  sense  and 
reasonableness  of  the  particular  case  must  al- 
ways guide  and  govern  courts  in  determin- 
ing whether  a  contract  is  divisible  or  entire. 
Dugan  v.  And&raon,  86  Md.  585,  11  Am.  Vte.fi, 
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500 ;  Jone$  ▼.  Dunn,  8  Watto  &  8. 109 ;  BoMn- 
ton  ▼.  &rwn,  ^  Met.  169.  Whether  a  contract 
must  be  sued  on  as  an  entirety  or  is  divisible 
and  can  become  the  foundation  of  separate 
suits  for  the  infraction  of  independent  stip- 
ulations depends  on  its  terms ;  and,  in  order 
to  arrive  at  a  correct  construction,  due  re- 
gard must  be  had  to  the  intention  of  the  con- 
tracting parties  as  revealed  by  the  language 
which  they  have  employed,  and  the  subject- 
matter  to  which  it  has  reference.  Broumel  ▼. 
Rayner,  68  Md.  47 ;  Bremter  v.  Frazier,  82 
Md.  808 ;  Brantly,  Cont.  216.  Obviously  the 
appellant  expected  and  contracted  for  con- 
tinuous employment  for  a  year,  and  not  for 
a  weekly  or  still  more  precarious  hiring  at 
will,  and  the  appellees  contemplated  secur- 
ing a  permanent  cutter  in  their  tailoring 
business.  Certainty  in  the  duration  of  the 
employment,  as  well  as  exemption  from  the 
annoyance  incident  to  frequent  changes  in 
such  an  employ,  were  manifestly  within  the 
contemplation  of  both  of  the  parties  to  the 
contract  when  it  was  entered  into,  and  with 
these  considerations  before  them  it  seems  to 
us  clear  that  the  appellant  never  supposed 
himself  only  hired  by  the  week  or  at  will, 
and  equally  clear  that  the  appellees  never 
understood  that  their  employ^  was  st  liberty 
to  terminate  the  engagement  upon  a  week's 
notice.  The  hiring  was  for  a  year  ^ind  the 
wages  were  payable  in  weekly  installments 
of  |o0  each.  The  subsidiary  provision  as  to 
the  payment  of  the  wages  each  week  does  not 
split  up  the  contract  into  as  many  agreements 
as  there  were  payments  or  periods  named  for 
payments  to  be  made  {NorringUm  v.  WriglU, 
115  U.  8.  188,  29  L.  ed.  866)  ;  nor  is  it  in- 
consistent with  a  yearly  hiring  {Norton  v. 
Covbea,  65  Md.  862 ;  Fawcett  ▼.  Canh,  5  Bam. 
&  Ad.  908)  ;  for,  as  said  by  Lord  Kenyon  in 
King  v.  Birdbrooke,  4  T.  R.  245 :  "  Whether 
the  wages  be  to  be  paid  by  the  week  or  the 
year  can  make  no  alteration  in  the  duration 
of  the  service  if  the  contract  were  for  a  year.  ** 
Th»  contract  is,  then,  an  entire,  and  not  a 
divisible,  one.  It  does  not  consist  of  distinct 
and  independent  subjects  which  admit  of  be- 
ing separately  executed  and  closed.  A  dis- 
missal during  the  year  was  cos^quently  a 
breach  of  the  contract  as  an  entirety,  and  fur- 
nished the  party  not  in  default  with  a  good 
cause  of  action.  The  contract  being  entire, 
and  having  created  the  relation  of  master  and 
servant,  and  the  latter  having  been,  as  averred 
in  the  pleadings,  dismissed  before  the  expira- 
tion ol:  the  term  for  which  he  had  been  en- 
gaged, what  redress  was  open  to  him?  Ob- 
viously but  one  remedy  for  the  recovery  of 
the  whole  damage  sustained  by  him.  In 
Keedy  v.  Long,  71  Md.  889.  6  L.  R.  A.  759, 
this  court  said  :  **  A  servant  wrongfully  dis- 
charged has  only  two  remedies  open  to  him 
at  law,  either  of  which  he  may  pursue  im- 
mediately on  his  discharge.  First,  he  may 
treat  the  contract  as  continuing,  and  bring 
a  special  action  against  the  master  for  break- 
ing it  by  discharging  him,  and  this  remedy 
he  may  pursue  whether  his  wages  are  paid 
up  to  the  time  of  his  discharge  or  not;  or, 
secondly,  if  his  wages  are  not  paid  up  to 
the  time  of  his  discharge,  he  may  treat  the 
contract  of  hiring  as  rescinded,  and  sue  his 
22  L.  R.  A, 


master  on  a  quantum  meruit  for  the  services 
he  has  actually  rendered.  These  two  alter- 
native remedies  are  the  only  ones  open  to 
hiuL  Mayne,  Damages,  159.  Upon  a  guan^ 
turn  meruit  he  can  only  recover  for  the  serv- 
ices actually  rendered.  Archard  v.  JBomar, 
8  Car.  &  P.  849 ;  Smith  v.  Sayward,  7  Ad. 
&  El.  544.  In  an  action  for  damages  for  a 
breach  of  the  contract  he  will  be  entitled  to 
recover  the  actual  damages  he  has  sustained, 
in  addition  to  the  wages  earned ;  and  in  case- 
he  has  by  diligence  been  unable  to  securo- 
other  employment  during  the  entire  term, 
he  can  recover  the  entire  waees,  less  the- 
amount  he  has  actually  earned  during  the 
interim,  or  the  amount  ne  mi^ht  have  earned 
by  the  exercise  of  proper  diligence  in  seek- 
ing for  employment  in  the  same  or  similar 
business.  Wood,  Mast.  &  8.  249;  Mayne, 
Damages,  158 ;  Mderton  v.  Emmens,  6  C.  B. 
160:  Goodman  v.  Poeock,  15  Q.  B.  576.*' 
Jaffray  v.  King,  84  Md.  217.  In  the  case  at 
bar  the  pleadings  show  that  all  wages  earned 
by  the  appellant  had  been  paid  to  him  in 
full  up  to  the  end  of  the  week  during  which 
he  was  dismissed.  When  he  brought  suit 
before  the  justice  of  the  peace  he  had  earned 
no  wages  which  had  not  been  paid  him,  for 
he  had  rendered  no  services  after  his  dis- 
missal. He  Was,  therefore,  at  that  time  in 
no  position  to  sue  upon  a  quantum  meruit  for 
the  value  of  services  actually  performed,  and 
he  could  only  recover  in  that  suit  damages 
for  a  breach  of  the  entire  contract,  unless  the 
contract  was  divisible  into  fifty-two  inde- 
pendent agreements,  each  capable  of  being^ 
separately  executed  and  closed.  His  wagea 
having  been  paid  in  full  up  to  the  time  of 
his  dismissal,  he  had  no  option  as  to  reme- 
dies which  he  might  pursue.  He  was  con* 
fined  to  an  action  for  the  recovery  of  dam- 
ages which  he  had  sustained  by  a  breach  of 
the  contract,  because  successive  actions,  in- 
stituted for  the  recovery  of  fractions  of  the 
same  aggregate  damages,  cannot  be  sup- 
ported. His  suit  before  the  magistrate  was, 
whatever  it  purported  to  be,  a  suit  for  the 
breach  of  the  contract  of  hiring.  It  could 
have  been  for  nothrne  else,  except  for  serv- 
ices never  rendered,  the  value  of  which  wa» 
measured  by  the  price  agreed  to  be  paid  for 
them  when'actually  performed.  There  was 
but  one  dismissal  and  but  one  breach,  and 
the  plaintiff  could  not  split  up  his  cause  of 
action,  recovering  a  part  of  his  damages  in 
one  suit  and  the  remainder  afterwards  in 
other  suits  for  that  single  breach.  It  is  an 
ancient  and  familiar  rule  of  law  that  only- 
one  action  can  be  maintained  for  the  breach 
of  an  entire  contract,  and  the  judgment  ob- 
tained by  the  plaintiff  in  one  suit  may  bo 
pleaded  in  bar  of  any  second  proceed  inc. 
Sedgw.  Damages,  224 ;  Dugan  v.  Anderaoh, 
86  Md.  584,  11  Am.  Rep.  609.  It  was  the 
appellant's  plain  duty  to  include  all  that 
belonged  to  that  cause  of  action — that  one 
breach— in  the  first  suit,  so  that  one  proceed- 
ing and  one  recover^'  sliould  settle  tlie  rights 
of  the  parties.  It  would  be  at  his  own  risk 
and  peril  if  he  negligently  or  ignorantly 
omitted  a  part  of  wliat  might  properly  have 
been  embraced  in  the  cause  of  action  in  the 
first  suit.     Or,  as  expressed  by  Loj-d  Camp- 
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1)ell  in  Ch»8man  v.  Laeoste,  28  £ng.  L.  &  Eq. 
140,  **  if  the  contract  is  entirely  broken,  and 
the  relation  of  employer  and  employed  put  an 
end  to,  I  agree  that  the  party  suing  ought  to 
allege  in  his  declaration  the  whole'gravamen 
that  he  suffers  by  such  breach  of  contract, 
and  that  he  may  recover  therein  all  the  dam- 
ages that  may  ensue  to  him  in  consequence. " 
Again,  as  clearly  put  by  the  supreme  court 
of  Ohio  in  James  y.  AUen  County,  44  Ohio 
St.  226,  58  Am.  Rep.  821 :  *"  As  a  result  of  the 
authorities,  as  well  as  upon  principle,  we 
are  satisfied  tiiat  in  such  a  contract  as  the  one 
in  the  case  at  bar,  where  the  employe  is 
wrongfully  dismissed,  but  all  wages  actually 
•earned  up  to  that  time  are  paid,  the  only  ac- 
tion the  employe  has,  whether  he  brings  it  at 
•once  or  waits  until  the  entire  period  of  time 
has  expired,  is  an  action  for  damages  for  the 
breach  of  contract ;  and  the  measure  of  dam- 
ages will  be  the  loss  or  injury  occasioned 
by  that  breach,  and  one  recovery  upon  such 
•claim,  whether  the  damages  be  denominated 
'low  of  wages'  or  'damages  for  breach, '  is  a 
bar  to  a  future  recovery.  ^  Wood,  Mast.  &  S. 
246. 

It  is  to  be  observed  that  the  case  at  bar  is 
•distinguishable  from  a  class  of  cases  alluded 
to  in  ulos9man  v.  LaeotUy  iupra,  where,  there 
having  been  no  dismissal  of  the  servant,  the 
-only  breach  of  the  contract  consisted  in  the 
failure  of  the  master  to  pay,  when  due,  the 
wages  or  installments  of  wages  actually 
-earned.  In  those  instances,  the  contract  not 
having  been  broken  by  the  dismissal  of  the 
servant,  and  he  not  liaving  been  prevented 
from  performing  his  work,  and  the  relation 
of  master  and  servant  still  continuing,  an 
action  on  the  contract  could  be  maintained 
to  recover  the  salary  or  wages  due  for  a  past 
stated  period.  Keedy  v.  Lang,  71  Md.  892,  5 
L.  R.  A.  759.  But  a  dismissal  of  the  servant, 
-or,  differently  stating  the  same  thing,  a  re- 
fusal to  allow  him  to  continue  to  work,  while 
not  a  rescission  of  the  contract,  is  a  breach  of 
it  that  will  authorize  a  recovery  of  damages 
for  the  whole  injury  which  the  servant  may 
have  sustained.  And  such  a  suit  may  be  in- 
stituted though  tiie  time  for  the  completion 
of  the  service  has  not  elapsed.  Keedy  v.  Long, 
mtpra.  This  conclusion  does  not  involve  an 
Application  or  adoption  of  the  principle  laid 
down  in  Hoeheter  r.  De  La  Tour,  20  Eng.  L. 
■&  Eq.  167. 

The  law  of  the  case  just  cited  relates  to 
cases  where  there  is  a  precontract  for  future 
services,  or  the  performance  of  some  act  or 
duty  at  a  future  period,  and  where  perform- 
ance cannot  be  commenced,  and  was  not  by 
the  contract  contemplated,  until  that  period 
arrives,  and  where  the  promisor,  prior  to  that 
time,  announces  his  intention  not  to  abide 
by  the  contract.  But  that  is  not  this  case, 
where  performance  had  been  commenced,  and 
the  plaintiff  was  prevented  by  the  defend- 
ants from  further  executing  it 

But  it  is  insisted  the  pending  suit  is  not 
for  damages  for  dismissing  the  plaintiff,  but 
that  it  is  an  action  on  the  contract  to  recover 
'the  plaintiff's  salary  for  the  five  weeks  fol- 
lowing the  one  for  which  a  recovery  had  been 
liad  before  the  justice  of  the  peace.  And 
^he  right  to  recover  this  salary  as  salary, 
^2L.R.A. 


and  not  as  damages  for  a  breach  of  the  con- 
tract,  is  based  upon  the  plaintiff's  readiness 
and  willingness  to  perform  his  work,  and 
not  upon  his  actual  performance  of  it ;  ia 
other  words,  he  seeks  to  recover  installments 
of  salary  for  work  which  he  never  performed, 
and  to  recover  them  merely  because  he  was 
willing  to  perform  it,  but  was  prevented 
from  doing  so.  As  thus  presented,  under  a 
contract  that  is  indivisible,  and  which  cov- 
ers a  hiring  for  a  whole  year  at  a  salary 
payable  in  weekly  installments,  it  is  a  claim 
to  recover  for  constructive  services.  Had 
the  action  been  indelntatus  assumpsit,  it  is 
conceded  the  doctrine  of  constructive  service 
would  be  involved,  but,  as  the  suit  is  on  an 
express  contract  prescribing  the  amount  of 
each  installment  of  the  compensation,  it  is 
urged  that  the  defendants  are  liable  for  the 
stipulated  price  of  the  services  the  plaintiff 
agreed  to  perform,  but  never  did  perform, 
and  that  they  are  liable,  because  the  plain- 
tiff was  not  permitted  to  perform  them, 
though  ready  and  willing  to  do  so.  In  both 
indebitatus  assumpsit  and  in  an  action  on  an 
express  contract  to  recover  wages  for  services 
which  have  not  been  performed,  a  recovery 
is  sought  for  the  amount  that  the  plaintiff 
would  have  been  entitled  to  recover  had  the 
services  in  fact  been  rendered ;  and  such  re- 
coveiT  is  sought,  not  because  the  services 
have  been  rendered,  but  because  the  plaintiff 
was  ready  and  willing  to  render  them,  and 
the  defendant  prevented  him.  In  both  in- 
stances, therefore,  the  readiness  of  the  plain- 
tiff to  perform  and  the  refusal  of  the  defend- 
ant to  allow  a  performance,  constitute,  when 
unearned  wages  are  sued  for,  the  ground  of 
the  actions,  though  the  forms  and  the  alle- 
gations of  the  pleadings  are  widely  different. 
That  which  is  sought  to  be  recovered  in  both 
cases  is  the  same  thing,  viz.  wages  as  wages, 
though  in  the  one  case  it  is  under  the  alle- 
gation of  work  and  labor  done,  which  al- 
legation is  attempted  to  be  supported  by  the 
proof  of  a  readiness  and  willingness  to  per- 
form ;  and  in  the  other  it  is  under  an  alle- 
gation  of  a  refusal  to  allow  that  work  to  be 
one  which  the  plaintiff  had  agreed  to  do, 
and  continued  readv  and  willing  to  do. 
Salary  as  salary,  dehnitely  fixed  and  agreed 
to,  and  not  a  sum  of  money  as  unliquiaated 
damages  for  a  broken  contract  of  hiring,  is 
what  is  sued  for  under  the  declaration  in  the 
case  at  bar.  It  is  a  suit  to  recover  wages, 
though  no  services  have  been  rendered  at  all, 
and,  if  maintainable  in  that  form,  would  pre- 
clude the  defendants  from  showing  by  evi- 
dence that  the  plaintiff  could  have  secured 
other  similar  employment  during  the  time 
covered  by  the  contract ;  because,  if  wages, 
distinctively  as  wages,  can  be  recovered 
under  such  conditions,  instead  of  damages 
for  a  wrongful  discharge  or  dismissal,  they 
must  be  recovered  as  specific,  ascertained 
debts,  the  amount  of  which  is  fixed  by  the 
contract,  and  is  in  no  way  subject  to  abate- 
ment by  circumstances  which  would  reduce 
the  damages  in  a  suit  founded  on  a  refusal 
by  the  de'fendant  to  allow  the  plaintiff  to 
perform  his  part  of  an  indivisible  contract  of 
hiring.  In  other  words,  if  under  such  a  con- 
tract the  plaintiff  is  entitled  to  recover  wages 
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ms  wages  upon  a  mere  offer  to  perform,  he 
must  be  entitled  to  recover  just  precisely  the 
wages  named  in  the  contract,  even  though  he 
might  have  obtained  other  work  of  the  same 
kind,  at  the  same  price,  during  the  period 
for  which  he  claims  his  wages  under  the 
contract.  This  would  be  recovering  for  con- 
structive services.  That  doctrine  has  been 
altogether  repudiated,  both  in  England  and 
in  this  countrv.  Keedy  v.  Long,  71  Md.  889, 
6  L.  R.  A.  759.  "The  doctrine  of  construct- 
ive service  has,  in  England,  where  it  had  its 
origin,  been  repudiated,  and  the  law  there 
established  that  a  servant  wrongfully  dis- 
charged has  not  an  action  for  wages,  unless 
something  is  due  for  past  services  actually 
rendered ;  and  as  to  any  other  claim  on  the 
contract  it  is  for  the  breach  of  it,  and  for 
his  damages  resulting  therefrom,  being  the 
ordinary  action  for  damages,  and  not  the 
common- law  action  of  indebitatus  assumpgit,^ 
Jame$  v.  AUen  County,  supra;  Howard  v. 
Daly,  «1  N.  Y.  362,— where  Oandell  v.  Pon- 
tiqny,  4  Campb.  375;  Tfiompson  v.  Wood,  1 
Hilt.  90,  and  the  cases  in  Alabama,  Missis- 
sippi, and  Wisconsin  are  distinctly  disaf- 
firmed, and  the  doctrine  of  constructive  serv- 
ice declared  to  be  "*  so  opposed  to  principle, 
BO  clearly  hostile  to  the  great  mass  of  authori- 
ties, .  .  .  that''  it  could  not  be  accepted. 
We  hold,  then,  that  the  contract  declared  on  is 
entire  and  indivisible ;  that  for  the  breach  of 
it  by  the  defendants  in  discharging  the  plain- 
tiff before  the  expiration  of  the  year,  or  in 
refusing  to  allow  him  to  work,  a  right  of 
action   arose,  not   for  unearned  wages  or 


salary,  asjBuch,  but  for  damages  for  a  breach 
of  the  contract,  the  measure  of  which  dam- 
ages would  be  the  stipulated  salary  for  the 
stipulated  period  of  one  year,  less  the  amount 
the  plaintiff  actually  earned,  or  might,  by 
due  and  reasonable  diligence,  have  earned, 
after  his  dismissal  {Jaffray  v.  King,  34  Md. 
223)  ;  that,  as  tnere  was  but  one  breach,  but 
one  action  could  be  maintained  therefor; 
that,  having  recovered  before  the  magistrate 
in  a  suit  founded  on  that  breach, — for  he 
could  have  lawfully  recovered  upon  no  other 
theory,— he  is  barred,  upon  the  satisfactioa 
of  that  judgment,  from  again  suing  on  the 
same  contract,  because  he  could  have  re- 
covered in  one  action  all  the  damages  he 
sustained,  including  that  for  which  he  now 
sues ;  and  that,  if  the  pending  action  be 
treated  as  a  suit  to  recover  for  installments* 
of  salary  under  the  contract,  no  services 
having  been  rendered  by  him,  it  must  faiU 
because  the  services  were  never  rendered,, 
but  were  constructive.  The  plaintiff  electedl 
to  sue  before  a  justice  of  the  peace  for  a  por- 
tion of  the  amount  he  might  have  recovere^l 
had  he  claimed  more  and  sued  in  a  different 
forum,  and  he  must  abide  the  result  of  that 
election.  He  is  not  at  liberty  to  split  up 
his  cause  of  action  into  fragments,  and  suc- 
cessively sue  for  each^  when  there  has  been 
but  one  breach  of  an  entire  and  indivisible 
contract.  As  we  agree  with  the  court  be- 
low, its  judgment  will  be  affirmed. 
Judgment  affirmed  toith  costs  in  bM  courts. 

P»fi:e,  J.,'  dissenta. 


ALABAMA  SUPREME  COURT, 


B.  F.  CHAPMAN,  Appt, 

V. 

FIRST   NATIONAL  BANK   OF   MONT- 
GOMERY. 
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A  statute  ^ving  livery-fltable  keepers  a 
lien  for  the  keeping  of  animals  placed  in 
their  charge,  without  the  kaowled^  or  conflent 
of  the  mort«raffee,  does  not  make  such  lien  su- 
perior to  that  of  a  prior  duly  recorded  imortgaire 
on  the  animals,  even  though  the  law  day  has 
passed  and  the  animals  are  still  in  the  mortflragor's 
posseBslon. 

(July  27, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Montgomery  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  money  which  defendant  had  re- 
ceived for  the  sale  of  certain  mules  uf)on 
which  plaintiff  held  a  mortgage  and  which 
had  been  placed  in  possession  of  a  liveryman 
to  be  cared  for,  who  claimed  a  lien  superior 
to  plaintiff's  mortgage.  Affirmed. 
Appellee  held  a  mortgage  executed  on  the 

Note.— On  the  disputed  question  of  priority  be- 
tween agister^s  liens  and  chattel  mortgages,  see,  in 
connection  with  the  present  case,  that  of  Wright 
V.  Sherman  (8.  Dak.)  17  L.  R.  A.  79S,  and  note, 
22  L.  R.  A. 

.     See  also  40  L.  R.  A.  761. 


81st  day  of  August,  1888,  by  one  R.  J. 
Chambers,  on  certain  mules  to  secure  a  debt 
due  by  Chambers  to  appellee.  This  mort- 
gage was  duly  recorded  in  the  proper  office. 
Subsequently,  and  while  the  mortgage  re- 
mainea  unpaid  but  after  it  had  become  due. 
Chambers  put  the  mules  in  the  livery  stable 
of  John  H.  Clisby  to  be  kept  and  feci.  For 
this  service  Chambers  became  indebted  to 
Clisby  in  the  sum  of  $200,  for  the  satisfac- 
tion of  which  Clisby  claimed  a  lien  on  the 
mules.  The  mortgagor  and  Clisby  entered 
into  an  agreement  that  the  mules  should  be 
sold  by  defendant  and  the  proceeds  held  by 
him  for  the  benetit  of  whichever  party  should 
be  entitled  to  them.  After  the  sale,  the  bank, 
brought  this  action  to  recover  the  proceeds. 

Further  facts  appear  in  the  opinion. 

Mr.  A«  A.  Wlle7»  for  appellant: 

Animals  must  be  preserved  and  their  pres- 
ervation really  inures  to  the  benefit  of  the 
mortgagee;  the  lien  is  a  statutory  creation  and 
a  mortgage,  executed  while  the  statute  is  of 
force,  is  taken  in  subordination  thereof,  and  is- 
subject  to  such  statute  as  a  general  rule  of  law. 
The  mortgagee  takes  his  mortgage  with  full 
knowledge  of,  and  subject  to,  the  statutory  liea 
of  the  liveryman  as  he  would  to  a  common-law 
lien. 

Hammond  v.  Danielson,  126  Mass.  294;  Col^ 
guitt  V.  Kirkman,  47  Ga.  556;  Smith  v.  Stevens^ 
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36  Minn.  803;  Com  v.  Alkn,  21  Kan.  217,  80 
Am.  Rep.  425;  Code,  |  8089. 

In  Johnson  y.  Eill,  3  Stark.  172,  it  appeared 
that  ODe  who  had  obtained  wrongful  possession 
of  a  horse,  took  it  toalivery-stal^e  keeper,  and 
left  it;  and  it  was  held  that  a  lien  existed  In 
favor  of  the  latter  acrainst  the  owner. 

In  Wmtams  y.  AUmp,  10  C.  B.  N.  S.  416,  a 
8hipwri£ht,  who  had  done  repairs  on  a  vessel 
at  the  instance  of  the  mortgagor,  was  given  a 
lien  paramount  to  that  of  Uie  prior  mortgage 
and  the  same  conclusion  was  reached  in  Uie 
case  of  Scott  v.  Belahunt,  6  Lans.  872. 

See  also  Herman,  Chat  Mortg.  808;  Brawn 
V.  Hdlmei,  18  Kan.  492;  The  St.  Joieph,  1 
Brown,  Adm.  202;  The  Granite  StaU,  1 
Sprague,  277;  DonneU  v.  The  Starlight,  108 
MasB.  227-288;  Jones.  Chat.  Mortg.  §g  478-475. 

Xbe  act  is  constitutionaL 

Smith  V.  Stevens,  eupra;  Laird  v.  Moonan, 
82  Minn.  858. 

The  statute  (section  8089  of  the  Code)  gave 
Chambers  as  mortgagor  or  bailor  the  right  to 
put  a  lien  on  the  mules  in  question  in  order  to 
ffeeserve  them. 

(Jolquitt  V.  Kirkman,  47  Ga.  558. 

Meure,  Tompkins  ^  Troy,  for  appellee: 

The  law  gives  to  the  livery-stable  keeper  a 
Hen  on  stock  kept  and  fed  by  him,  but  it  no- 
where provides  that  it  shall  l)e  superior  to  the 
hens  created  before  his,  of  which  he  had  notice, 
actual  or  constructive. 

Code  1886.  8§  3089-3090;  BieM  v.  Pearce, 
28  N.  T.  252;  Jones.  Liens,  §  691. 

To  giye  it  such  construction  would  make  the 
act  onconstitutional.  The  legislature  would 
have  no  authorit;^  to  pass  a  law  authorizing  the 
divestiture  of  a  title  without  the  consent  of  the 
partv  whose  title  was  divested;  or  without  giv- 
ing him  a  day  in  court. 

Wimberly  v.  Mayberry,  14  L.  R.  A.  805,  94 
Ala.  240. 

HajraJLsoB*  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  presented  by  this  record 
la.  Has  the  statutory  lien  of  a  livery- stable 
keeper,  given  Itj  section  8089  of  the  Code, 
for  the  keeping  and  feeding  of  stock,  prec- 
edence over  a  mortgage  on  the  animals  pre- 
viously given  by  their  owner,  the  law  day 
of  the  mortgage  having  passed  and  the  ani- 
mals remaining  in  the  possession  of  the  mort- 
gagor? That  section  reads:  ''Any  keeper, 
owner,  or  proprietor  of  a  livery  stable  shall 
have  a  lien  on  all  stock  kept  and  fed  by  him. 
for  the  payment  of  his  charges  for  keeping 
and  feeding  such  stock,  and  he  shall  have 
the  riffht  to  retain  the  stock,  or  so  much 
thereof  as  may  be  necessary,  for  the  payment 
of  such  charges."  This  question  is  an  un- 
decided one  in  this  state,  and  there  is  a  con- 
flict in  the  authorities  on  it.  Mr.  Jones,  in 
hit  work  on  Liens,  with  these  conflicting 
authorities  before  him,  says:  *'A  chattel 
mortgage  upon  a  horse  is  superior  to  a  sub- 
sequent lien  of  a  livery- stable  keeper,  where 
the  horse  is  placed  in  the  stable  by  the  mort- 
gagor after  the  making  of  the  mortgage, 
without  the  knowledge  of  the  mortgagee,** 
and,  aa  reasons  leading  to  this  conclusion, 
be  adds:  ''It  is  not  to  be  supposed  that  a 
statute  giving  a  lien  for  the  keeping  of  ani- 
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mals  was  intended  to  violate  fundamental 
rights  of  property,  by  enabling  the  possessor 
to  create  a  lien  without  the  consent  of  the 
mortgagee,  when  the  person  in  possession 
could  confer  no  rights,  as  against  the  mort- 
gagee, by  a  sale  of  the  animals.  The  keeper 
of  animals  intrusted  to  him  by  the  mortgagor 
undoubtedly  acquires  a  lien  against  the  mort- 
gagor, but  it  is  a  lien  only  upon  such  in- 
terest in  them  as  the  mortgagor  had  at  the 
time,  and  not  a  lien  as-airainst  the  mortgagee, 
between  whom  and  the  Eeeper  of  the  animals 
there  ia  no  privity  of  contract.  The  mort- 
gagor, though  in  possession,  is  in  no  sense 
the  mortgagee's  agent  nor  does  he  sustain  to 
the  mortgagee  any  relations  which  authorize 
him  to  contract  any  liability  on  his  behalf. 
The  statute  cannot  be  construed  to  authorize 
the  mortgagor  to  subject  the  mortgagee's  in- 
terest to  a  lien,  without  his  knowledge  or 
consent,  as  security  for  a  liability  of  the 
mortgagor,  unless  such  a  construction  clearly 
appears,  from  the  language  of  the  statute,  to 
be  unavoidable."  In  support  of  these  views 
he  cites  JacJceon  v.  KaaseaU,  80  Hun,  281 ; 
Bieeell  v.  Pearee,  28  N.  Y.  252 ;  CJiarles  v. 
Neigetsen,  15  111.  App.  17 ;  Sargent  v.  Vslier, 
55  N.  H.  287,  20  Am.  Rep.  208;  State  Bank 
r.  Lowe,  22  Neb.  68;  Easter  v.  Ooyne,  51 
Ark.  222;  MeOreary  v.  Gaines,  55  Tex.  485, 
40  Am.  Rep.  818 ;  Small  v.  Robinson,  69  Me. 
425,  81  Am.  Rep.  299 ;  Jones.  Chat.  Mortg. 
§  474. 

The  contrary  construction,  sustained  by 
respectable  authority,  proceeds  upon  the  idea 
that  the  animals  must  be  preserved,  and  that 
their  preservation  inures  to  the  benefit  of  the 
mortgagee ;  that  the  lien  is  of  statutory  crea- 
tion, purely,  and  a  mortgage  executed  while 
the  statute *is  of  force  is  taken  in  subordina- 
tion thereof,  and  is  subject  to  such  statute, 
as  a  general  rule  of  law ;  that  a  mortgagee, 
when  he  takes  a  mortgage,  takes  it,  in  legal 
contemplation,  with  full  knowledge  of,  and 
subject  to,  the  rights  of  a  person  who  may 
keep  the  propertv  at  the  request  of  the  mort- 
gagor or  other  fawful  possessor,  under  the 
statutory  lien,  as  he  would  do,  to  a  com- 
mon-law lien.  Hammond  v.  Banielson,  126 
Mass.  294 ;  Colquitt  v.  Kirkman,  47  Ga.  555 ; 
Smith  V.  Stevens,  86  Minn.  803 ;  Case  v.  Allen, 
21  Kan.  217-220,  80  Am.  Rep.  425;  Williams 
V.  AUsup,  10  C.  B.  N.  S.  417 ;  The  Granite 
State,  1  Sprague,  277. 

It  is  for  us  to  determine  which  of  these 
conflicting  views  is  more  consonant  with 
reason,  and  the  policy  of  our  own  statutes. 
Thus  aided,  we  mav  the  more  readily  arrive 
at  the  intention  of  the  legislature  in  the 
creation  of  this  statutory  lien.  Our  registra- 
tion laws  proceed  upon  the  idea  that  no  one 
with  notice  of  a  mortgage  on  personal  prop- 
erty has  the  right  to  deal  with  it,  in  any 
wise,  to  the  prejudice  of  the  mortgagee,  and 
that,  with  knowledge  or  notice  of  the  exist- 
ence of  tJie  mortgage,  he  can  acquire  no 
rights  in  or  title  to  the  property  mortgaged 
which  are  not  in  suboraination  to  those  of 
the  mortgagor ;  and  we  can  perceive  no  rea- 
son, in  the  absence  of  a  provision  of  the  stat- 
ute to  that  effect,  to  exempt  a  livery-stable 
keeper,  more  than  any  other  person,  from  the 
force  and  effect  of  our  registration  laws.     It 
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If  not  for  us  to  give  these  statutes  anr  such 
construction  unless  we  are  constrained  to  do 
fio  by  the  manifest  Intention  of  the  legisla- 
ture. These  laws  are  of  universal  ana  un- 
rarying  application  to  all  persons  and  classes 
not  specially  exempted  by  statute.  Code, 
$  1814.  Accordingly,  we  have  held  that  the 
due  registration  of  a  mortgage  on  personal 

Sroperty  is  constructive  notice  to  those  who 
eal  with  the  property,  as  binding  on  them 
as  actual  notice  would  be  {Hudmon  v.  Du 
Bou,  86  Ala,  446,  2  L.  R.  A.  47fl ;  Heflin  y. 
Blay,  78  Ala.  180 ;  Mayer  v.  Taylor,  69  Ala. 
408),  and  that  a  factor  or  commission  mer- 
chant, for  instance,  receiving  and  selling 
cotton  for  a  mortgagor,  without  actual  notice 
of  the  mortgage,  is  liable  in  trover  to  the 
mortgagee,  if  the  mortgage  has  been  prop- 
erly recorded  in  the  county  in  which  the 
cotton  was  raised  (Marks  y.  liobimonj  82  Ala. 
70 ;  Hudmon  v.  Du  Bom,  supra) . 
It  will  hardly  be  contended  that  If  the 


mortgagor,  when  he  took  the  animals  mort- 

Oed  to  the  11  very- stable  keeper,  had  noti- 
him  that  the  plaintiff  held  a  mortsaffe 
on  them  to  secure  a  debt  which  he  owed  U. 
the  stable  keeper  would  have  been  justified 
and  protected,  under  our  statute  and  decis- 
ions, in  taking  them  into  his  charge  and 
keeping,  to  the  prejudice  of  the  plaintiff, 
and  yet  the  registration  of  plaintiff's  mort- 
gage was  as  effective  as  actual  knowledge  of 
plaintiff's  rights  and  interests  in  the  prem- 
ises. The  legislature,  in  the  creation  of  tills 
lien,  did  It,  we  must  presume,  with  reference 
to  our  registration  statutes,  and  the  general 
policy  of  our  law  for  the  protection  of  mort- 
gagees of  personal  property.  In  the  adop- 
tion of  the  statute,  ft  (rave  no  preference  or 
priority  of  lien  over  prior  mortgages  or  in- 
cumbrances. The  court  below  did  not  ere  in 
giving  the  general  charge  for  the  plaintiff, 
and  in  refusing  a  like  charge  for  defendant. 
Affirmed. 
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Ole  0.  BENTE,  Appt. 
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^Where  m  contract  ils  executory*  one 
party  bas  the  power  to  stop  perform- 

I  on  the  other  side  by  an  explioit  direction 


I  •Headnotes  by  Collins,  J, 


to  that  effect,  aubjectloflr  bimself  tosuch  Oamaires 
«a  will  oompenaate  the  other  party  for  being 
stopped  in  the  performance  of  his  part  at  that 
stage  in  the  execution  of  tbe  compact.  The  par- 
ty thus  forbidden  to  proceed  cannot  afterwards 
ffo  on,  complete  the  contract,  and  recover  the 
contract  price,  as  such;  bis  only  remedy  being 
for  damages  for  breach  of  contract. 

Oy  RBBBARINO. 

1*   The  contract  referred  to  in  the  orim^- 
•  inal  opinion  conetruecit  and  held^  to  create 


JXOTE.—lB  a  subscription  contract  joint  or  severalf 
In  case  of  an  ordinary  subscription  contract, 
where  the  undertaking  is  to  pay  the  amount  set 
opposite  the  respective  signatures  of  the  parties 
for  some  benevolent  or  other  enterprise  the  gen- 
eral practice  has  been  to  regard  the  contract  of 
each  subscriber  as  separate  from  that  of  others,  so 
as  to  sustain  an  action  against  each  subscriber  in- 
dlTidually.  Most  of  the  oases  upon  the  subject 
have  been  brought  and  decided,  however,  with  no 
attempt  to  raise  the  question  of  whether  or  not 
they  were  properly  brought,— at  least  so  far  as  the 
reports  of  the  cases  themselves  are  concerned.  The 
following  are  examples  of  that  class  of  cases,  and 
although  it  is  not  meant  to  be  exhaustive,  sufficient 
of  them  have  been  collected  to  show  the  universal- 
ity of  the  practice:  Bandolph  County  Comrs.  v. 
Jones.  1  IlL  IQB;  McClure  v.  Wilson,  48  111.  356;  Trus- 
tees of  M.  B.  Church  v.  Oarvey,  58  IlL  401;  SneU  v. 
Trustees  of  M.  B.  Church,  68  111.  290;  Beach  v.  First 
M.  B. Church,  96 111.  177;  McDonald  v.  Gray,IlIowa, 
IW6,  79  Am.  Dec.  609;  Carr  v.  Bartlett,  72  Me.  120; 
Haskell  v.  Oak,  76  Me.  619;  Trustees  of  Farmington 
Academy  v.  Allen,  14  Mass.  173,  7  Am.  Dec.  201; 
Bridgewater  Academy  v.  Gilbert,  2  Pick.  679, 18  Am. 
Dec.  457;  Bryant  v.  Ooodnow,  5  Pick.  228;  Thomp- 
son V.  Page,  1  Met.  666;  Mirick  v.  French.  2  Gray, 
420;  Springfield  Street  R.  Co.  v.  Sleeper,  121  Mass. 
29;  Underwood  v.  Waldron,  12  Mich.  78;  Workman 
V.  Campbell,  46  Mo.  806;  Conn  v.  McCollough,  12  Mo. 
App.  866;  James  v.  Clough,  26  Mo.  App.  147;  Swain 
V.  HilL  80  Mo.  App.  486;  McAuley  v.  BUlenger,  20 
Johns.  80:  Stewart  v.  Trustees  of  Hamilton  College, 
S  Denio,  408;  Trustees  of  HamUton  College  v.  Stew- 
art, 1 N.  T.  682;  Reformed  Prot.  Dutch  Church  of 
Westfleld  V.  Brown,  29  Barb.  336;  Richmondvllle 
Union  Sem.  Ss  Female  Collegiate  Inst.  v.  Browneil, 
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87  Barb.  686;  Van  BensseUer  v.  Aildn,  44  Barb.  647; 
Barnes  v.  Ferine,  12  N.  T.  18,  affirming  16  Barb.  249, 
9  Barb.  202;  Presbyterian  Soc.  of  Knoxboro  v. 
Beach,  74  N.  Y.  72;  Twenty-third  Street  Baptist 
Church  V.  Comwell,  6  L.  B.  A.  807,  U7  N.  Y.  601; 
Sperry  v.  Johnson,  11  Ohio,  462:  Caul  v.  Gibson,  8 
Pa.  416:  Chambers  v.  Calhoua»  18  Pa.  13. 56  Am.  Dec 
588;  Hopkins  v.  Upshur,  20  Tex.  89.  70  Am.  Dec.  375; 
Cooper  V.  McCrimmln,  83  Tex.  883,  7  Am.  Rep.  288; 
Buchel  V.  Lett  (Tex.)  Jan.  18, 1890;  State  Treasurer 
V.  Croes,  9  Yt.  280,  31  Am.  Dec.  628;  King  v.  liwaoo 
R.  &  Nav.  Co.  1  Wash.  127. 

And  it  Is  immaterial  that  there  are  two  contract- 
ing parties,  a  promisee  as  well  as  a  promisor.  Wil- 
liams V.  Rogan,  68  Tex.  488. 

The  language  of  most  of  the  contracts  is  such 
that  no  question  as'to  their  being  several  or  Joint 
could  arise.  For  instance,  in  a  contract  of  sub- 
scription to  maintain  a  minister  the  language  was, 
•*We,  whose  names  are  here  underwritten,  promise, 
covenant,  and  pledge  each  one  for  himself  individ- 
ually and  severally  that  we  will  pay  or  cause  to  be 
paid  such  sums  as  are  respectively  annexed  to  our 
names,**  and  a  separate  .action  against  a  stngie 
subscriber  was  maintained.  First  Bellglous  Soc  in 
Whitestown  v.  Stone,  7  Johns.  UR. 

The  same  result  has  followed  In  most  instances 
where  a  question  has  been  raised  as  to  the  proper 
form  of  the  action.  With  few  exceptions  the  ac- 
tion against  the  individual  has  been  held  proper. 

The  subscription  paper  should  be  regarded  as  tbe 
separate  promise  of  each  subscriber  to  pay  the 
money  set  opposite  his  name  when  the  contract  is 
complied  with,  which  becomes  a  binding  individ- 
ual contract  when  it  is  accepted  and  the  contract 
complied  with.  Wayne  A  Ontario  Collegiate  Inst. 
V.  Smith,  86  Barb.  676. 
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a  sererai  Ifabtlity  on  the  part  of  each  subsoriber 
to  the  amount  of  bis  aubscripUon  only. 

'S,  HOfl,  further,  that  in  other  respects  the  hiter- 
ests  of  the  subflcrlbers  were  joiat«  and  that  all 
must  unite  in  order  to  repudiate  and  renounce 
the  contract. 

S.  Held,  also,  that  the  trial  court  erred  in  not 
submitttnff  to  the  jury  the  question  as  to  fraudu- 
lent representation  and  concealment  made  in  or- 
der  to  obtain  the  defendant's  signature  to  the  in- 
strument. 

(February  88. 1802.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Stearns  County  ref  usina: 
to  grant  a  new  trial  after  judgment  in  favor  of 
plaintiff  in  ab  action  brought  to  recover  upon 
an  alleged  contract  subscnbing  money  for  the 
erection  of  a  certain  building.    Ref}er8ed. 

The  contract  in  this  case  was  composed  of 
three  printed  sbeets,  marked  respectively  a,  b, 
c,  with  the  necessary  blanks  for  descriptions, 
amounts,  and  signatures.  Eacb  paper  con- 
tained an  undertaking  on  the  part  of  Davis  & 
Kankin,  the  parlies  of  the  first  part,  to  erect  a 
-certain  building,  which  differed  from  the  build- 
ing described  in  each  of  the  other  contracts, 
and  as  appears  from  a  clause  in  the  contract, 
subsequently  set  out  the  particular  specifica- 
tions which  should  become  binding,  would 
•depend  on  the  amoant  subscribed.  The  ma- 
-terial  portion  of  the  contract  was  as  follows: 

"We  Davis  &  Rankin,  party  of  the  first  part, 
with  the  undersigned  subscribers  hereto,  party 
of  the  second  part,  agree  to  build,  erect,  com- 


plete, and  e^uip  for  said  party  of  the  second 
part  a  combined  butter  and  cheese  factory"  ai 
or  near  a  certain  place,  with  certain  dimensions 
and  equipments,  the  specifications  for  which 
were  more  particularly  described  on  the  back 
of  the  contract.  The  parties  of  the  second 
part  hereby  agree  to  furnish  suitable  lands  for 
said  building,  together  with  sufficient  water  on 
said  lot  for  the  use  of  the  business,  and  they 
shall  be  credited  therefor  as  a  payment  on  this 


contract  the  sum  of  $- 


And  it  is  further 


understood  that  in  case  the  said  second  party 
shall  fall  to  furnish  said  land  and  water  within 
ten  days  after  the  execution  of  this  contract, 
then  the  said  Davis  &  Rankin,  at  their  option, 
may  furnish  said  land  and  water. 

* 'Davis  &  Rankin  farther  agree  to  provide 
and  keep  hired,  at  the  expense  of  the  stock- 
holders, an  experienced  butter  and  cheese 
maker  for  one  year,  if  desired. 

'*Said  Davis  &  Rankin  agree  to  erect  said 
butter  and  cheese  factory  as  set  forth  by  the 

above  specifications  for  $ payable  in 

cash. 

"We,  the  subscribers  hereto,  agree  to  pay  the 
above  amount  for  said  butter  and  cheese  fac- 
tory, when  completed.  Said  building  to  be 
completed  within  ninety  days  or  thereabout 

after  the  above  amount  (| )  is  subscribed. 

All  subscriptions  to  this  contract  to  bear  in- 
terest at  the  rate  of  eight  per  cent  per  annum 
from  date  of  completion  until  paid. 

"As  soon  as  the  above  amount  of  $ is 

subscribed,  or  in  a  reasonable  time  thereafter, 
the  said  subscribers  agree  to  incorporate  under 
the  laws  of  the  state,  as  therein  provided,  fixing 


Bach  signature  to  a  subscription  paper  in  aid  of 
s  railroad  constitutes  a  separate  contract,  and  if 
one  subacriber  adds  to  his  signature  a  certain  coii- 
-ditlou  an  action  will  lie  against  him  upop  comply- 
ing  with  that  condition  although  oth*  -^  added 
-other  conditions  which  have  not  been  complied 
^ith.    MUier  v.  Preston,  4  N.  M.  814. 

The  action  will  lie  against  one  alone.  George  v. 
Harris.  4  N.  H.  688, 17  Am.  Dec  446. 

A  separate  action  may  be  maintained  by  each 
subecriber  to  recover  back  the  amount  paid  under 
a  su  bacrlption  paper  reading,  *'We,  the  subscribers, 
do  most  cheerfully  agree  to  pay  the  sums  written 
against  our  names,*^  although  a  Joint  receipt  was 
glTen  for  payment  made  in  satisfaction  of  thesub- 
-eoription;  the  subscriptions  being  several,  the  char- 
acter of  the  transaction  was  not  changed  by  the 
form  of  the  receipt.    Carter  v.  Garter,  14  Pick.  424. 

IXndcnr  a  contract  *^hat  we  do  promise  and  agree 
t^hat  we  will  indemnify  and  save  harmless  tbe  com- 
mittee** for  the  money  borrowed  to  complete  the 
'building  '*in  the  proportion  to  the  number  of 
shartss  for  which  we  have  respectively  subscribed,*^ 
the  subscription  paper  reading  **We  do  hereby 
promise  and  agree  to  take  the  numt>er  of  shares 
set  airainst  our  respective  names  and  to  pay  the 
amou  at  therefor,*^  the  subscribers  are  not  copart- 
ners l>ut  merely  shareholders  In  certain  [propor- 
tiODS*  and  a  separate  action  at  law  could  be  maln- 
tained  against  each.  The  number  could  have  no 
effect  on  the  amount  to  be  paid  by  each,  and  there 
wQ^d  be  no  right  of  contribution.  Hall  v.  Thayer, 
12  Met.  180. 

Tbe  following  covenant  was  held  to  be  several: 
•"We,  the  subscribers,  hereby  mutually  bind  our- 
selves to  each  other  Jointly  and  severally  to  pay, 
each  according  to  his  relative  respeotive  Interest 
and  proportion  in  said  land,  all  costs  and  charges 
and  expenses  which  shall  or  may  beilncurred**  in 
22I4.R.A. 


certain  actions,  which  were  to  be  brought  to  re- 
cover their  possession.  Ludlow  v.  HcCrea,  1  Wend. 
228. 

A  contract,  **We  promise  to  pay  the  following 
subscriptions,**  will  be  held  to  bind  eaeh  for  only 
the  amount  set  opposite  his  name,  although  there 
are  no  words  in  the  contract  limiting  it  to  that 
amount.    Landwerleo  v.  Wheeler,  100  Ind.  623. 

An  agreement  to  pay  the  sum  **annezed  to  their 
names**  is  severaL   Moss  v.  Wilson,  40  Gal.  ISO. 

A  contract  that  *Ve  promise  to  pay  the  sum  an- 
nexed to  each  of  ou)r  names**  is  several.  .Bobert- 
son  V.  March,  4  111.  108. 

A  contract,  **  We  agree  to  pay  the  sum  set  to  our 
respective  names,**  will  sustain  a  separate  aotloOi 
Watkins  v.  Eames,  9  Cush.  687. 

A  contract  for  the  purpose  of  building  a  meet- 
ing-house which  provides,  ^'We  promise  to  pay  the 
sum  annexed  to  our  individual  names,  the  meet- 
ing-house being  finished  will  be  the  property  of 
the  subscribers  in  proportion  to  the  amount  in- 
vested by  each  individual,"  makes  the  subscribers 
tenants  in  common  and  not  partners,  within  the 
jurisdiction  of  equity  to  settle  partnership  affairs. 
Woodward  v.  Cowing,  41  Me.  9,68  Am.  Dec.  2U. 

But  in  Darnell  v.  Lyon,  85  Tex.  456,  it  is  Intimated 
that  if  the  contract  was  simply,  **We  hereby  prom- 
ise and  agree,**  the  undertaking  would  be  joint;  al- 
though it  is  decided  that  the  Insertion  of  a  pro- 
vision that  **each  subscriber  shall  be  liable  for  only 
the  amount  set  opposite  his  name  makes  the  obli- 
gation severaL 

And  in  Gait  v.  Swain,  0  Gratt,  688, 80  Am.  Deo. 
811,  a  bill  against  the  subscribers  jointly  was 
brought  on  a  subscription  contract  for  the  build* 
ing  of  a  church. 

Stock  suhseripttofis. 

There  seems  to  be  no  question  but  that  subscrip* 
tions  to  the  stock  of  corporations  are  separate  al« 
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the  aggregate  amount  of  stock  at  not  less  than 

$ ,  to  be  divided  into  shares  of  $100  each. 

8aid  share  or  shares  asahove  stated  to  be  issued 
to  the  subscribers  hereto  in  proportion  to  their 
paid  up  interest  herein. 

"It  is  further  distinctly  understood  by  and 
between  the  parties  hereto  that  if  the  subscrip- 
tions hereto  shall  amount  to  more  than  $ 

and  less  than  $ the  foregoing  agreement, 

designated  "Contract  A/'  shall  constitute  the 
agreement  between  the  parties.  If  the  sub- 
scriptions hereto  shall  amount  to  more  than 
$ and  less  than  $ then  the  forego- 
ing, agreement  designated  as  "Contract  B/' 
shall  constitute  the  agreement  between  the 
parties;  and  if  the  subscription  hereto  shall 

amount  to  over  $ then   the  foregoing 

agreement  designated  as  "Contract  C"  shall 
constitute  the  agreement  between  the  parties 
hereto. 

"For  the  faithful  and  full  performance  of 
our  respective  parts  of  the  above  contract,  we 
bind  ourselves,  our  heirs,  executors,  adminis- 
trators, and  assigns. 

"Executed  and  dated  this  —  day  of , 

18-." 

Messrs,  T.  T.  Ofsthnn,  D.  C.  VaA 
Camp,  Nelson  A  Treat  and  Jenkins  A 
Treat,  for  appellant: 

The  element  of  mutual  assent,  both  in  law 
and  in  morals,  lies  at  the  foundation  of  all 
contracts,  and  where  this  is  wanting  there  is  no 
binding  obligation. 

2  Kent,  Com.  477;  TJtleyy,  Donaldwn,  94  U. 
8.  29,  24  L.  ed.  64;  First  NaU  Bank  of  Quiney 


T.  EaU,  101  U.  S.  49,  25  L.  ed.  825;  Bamlin  v. 
Wistar,  81  Minn.  418:  Cutis  y.  Guild,  57N.T. 
229;  1  Benjamin,  Sales,  §  50;  PhUlips  v.  Bis- 
torn,  2  Bam.  &  C.  511. 

Where  the  party  intentionally  or  by  design 
misrepresents  a  material  fact,  or  produces  a 
false  impression,  in  order  to  mislead  another, 
or  to  entrap  or  cheat  him,  or  to  obtain  an  undue 
advantage  of  him,— in  every  such  case  there  is 
a  positive  fraud  in  the  truest  sense  of  the  terms. 
There  is  an  evil  act  with  an  evil  intent — dolum 
malum  ad  drcumveniendum.  And  the  misrep- 
resentation may  be  as  well  bv  deeds  or  acts,  aa 
by  words;  by  artifices  to  mislead  as  well  as  by 
positive  assertions. 

1  Story,  Eq.  Jur.  %  192;  1  Benjamin,  Sales,. 
§640. 

As  against  an  illiterate  person  who  is  unable 
to  read  the  contract  and  has  no  knowledge  of 
its  language  or  contents,  a  representation  as  to 
its  meaning  and  effect  is  a  representation  of  a 
fact,  on  which  he  has  a  right  to  rely,  and 
against  which  he  is  entitled  to  relief,  if  injured. 

Miller  y.  Sawbridge,  29  Minn.  442;  ikhuylkiU 
County  V.  Copley,  67  Pa.  386,  5  Am.  Rep.  441; 
Jackson  v.  Hayner,  12  Johns.  469;  Calkins  v. 
State,  18  Wis.  389;  CummingsY.  Thompson,  18 
Minn.  256;  Maxfield  v.  Schwartz,  10  L.  R.  A. 
606,  45  Minn.  150:  Albitz  y.  Minneapolis  &  P. 
R  Co.  40  Minn.  476;  Davis  v.  Snider,  70  Ala. 
315. 

Nor  is  it  true,  under  all  circumstances,  that 
a  misrepresentation  of  the  law  is  beyond  belief. 

Grismld  v.  Hazard,  141  U.  S.  260,  35  L.  ed. 
678. 

In  such  a  case  as  between  the  original  parties. 


though  all  the  signatures  are  to  one  paper.  The 
wordlnfir  of  the  contract  is  doubtless  usually  such 
as  to  make  them  several,  but  even  when  the  lan- 
guage  has  been  doubtful  the  uniform  construction 
has  been  that  each  was  separate. 

Each  subscription  to  the  stock  of  a  proposed  cor- 
poration, *'We  do  hereby  agree  with  said  corpora- 
tion to  take  the  number  of  shares  respectively 
placed  affainst  our  names,**  constitutes  an  inde- 
pendent undertaking,  in  no  .way  affected  by  the 
terms  of  other  subscriptions.  Ooimectlcut  A  P. 
Bivftrs  R.  Co.  v.  Bailey,  24  Yt  466. 68  Am.  Dec.  181. 

A  contract,  **We  promise  to  pay  $25  for  each 
share  of  stock  opposite  each  of  our  names,**  while 
in  form  joint  is  to  be  treated  as  several,  and  each 
stockholder  is  liable  separately  for  the  amount  op- 
posite his  own  name.  Price  v.  Grand  Rapids  ft  I. 
a.Co.l8Ind.l87. 

A  contract,  **We  do  hereby  subscribe  for  the 
number  of  shares  set  to  our  respective  names  and 
hereby  promise  that  we  will  pay  for  the  same  at  the 
rate  of  $10  for  each  share  by  us  subscribed,**  will 
mamtaln  a  separate  action  against  each  subscriber. 
Ives  V.  Sterling,  6  Met.  810. 

Subscriptions  to  corporate  stock' are  separate 
contracts.    Whittlesey  v.  Frantz.  74  N.  Y.  456. 

One  signing  a  subscription  paper  to  the  capital 
stock  of  a  railroad  company.  In  which  each  sub- 
scriber severally  agrees  to  take  the  number  of 
shares  set  opposite  his  name— in  his  own  name  for 
a  certain  number  of  shares  and  again  as  executor 
for  a  certain  number  of  shares  may  be  sued  upon 
each  subscription,  and  the  pendency  of  one  suit  is 
no  bar  to  the  other.  Brie  A  K.  Y.  City  R.  Go.  v. 
Patrick,  2  Abb.  App.  Dec  72, 2  Eeyes,  260. 

Contracts  m  which  there  is  a  promisee* 

In  some  few  cases  a  distinction  has  been  made  be- 
tween the  simple  subscription  contracts  in  which 
22L.R.A. 


there  is  no  promisee  and  which  do  not  become  bind- 
ing until  acted  on, and  those  in  which  the  promise 
by  the  subscribers  is  met  by  a  promise  or  under- 
taking on  the  other  side  so  that  the  contract  is 
binding  as  soon  as  it  is  complete.  Tills  distinction 
does  not,  however,  appear  to  have  found  much 
favor,  for  the  general  practice  has  been  to  construe 
both  classes  of  contracts  by  the  same  rules. 

A  contract  by  the  owner  of  property  to  sell  it  for 
a  certain  price,  to  be  divided  Into'shares  of  a  cer- 
tain amount,  to  parties  who  subscribe  for  such 
shares,  each  subscriber  agreeing  severally  for  him- 
self and  not  jointly,  was  construed  by  the  supreme 
court  of  New  York  to  be  a  separate  contract  on 
the  part  of  each  subscriber,  so  that  a  separate  ac- 
tion could  be  maintained  against  him  on  his  sub- 
scription; but  that  the  interests  in  the  property 
were  jointly  holden,  so  that  the  contract  was  not 
complete  until  all  the  shares  were  subscribed  for. 
The  latter  holding  was,  however,  reversed  by  the 
court  of  errors,  and  it  was  held  that  the  action 
would  lie,  although  some  of  the  shares  were  not 
subscribed  for.  Sandford  v.  Hal8ey,2  Denio,  266; 
Sandford  v.  Handy,  26  Wend.  476. 

In  Frost  v.  Williams  (S.  Dak.)  Jan.  n,  1892,  the 
party  of  the  first  part  in  consideration  of  the  sum' 
of  $900,  to  be  paid  by  the  second  parties,  agreed  to 
build  and  run  a  cheese  factory,  and  the  contract 
provided,  ''We,**  the  parties  of  the  second  part, 
''guarantee  the  above  named  sum  of  money,**  and 
the  contract  was  signed  by  a  numkier  of  persons^ 
with  a  certain  sum  set  opposite  each  name.  The 
court  held  it  to  be  a  several  and  not  a  joint  contract,, 
placing  some  reliance  on  the  fact  that  the  factory, 
when  completed,  was  not  to  be  the  property  of  the 
second  parties. 

Most  of  the  cases  of  this  class  have  arisen  out  of 
this  Davis  and  Rankle  contract.  And|lt  haa  been 
held  that- 
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or  UioM  atandlDg  in  their  ihoes,  the  party  to 
whom  the  mitrepreeeotation  of  the  iostniment 
ia  flude  haa  a  risht  to  rely  on  the  same  and  ia 
not  ^ihy  of  negligence  or  want  of  care  in  not 
aeekmg  other  information. 

Maxfidd  y.  Schtoartz,  tupra;  Aultman  v. 
(Hmm,  84  Minn.  453. 

And  even  where  the  party  can  read  he  has  a 
right  to  rely  on  the  representation,  and  it  is  not 
necesaarQy  negligence  to  omit  to  read  or  exam- 
ine the  instrument. 

Albany  City  Sav.  Imt.  t.  Burdiek,  87  N.  Y. 
40:  Mead  v.  Bunn,  82  N.  Y.  275. 

To  constitnte  a  fraudulent  misrepresenta- 
tion, it  is  not  necessary  that  statements  should 
he  made  in  terms  expressly  aflirming  the  exist- 
ence of  some  untrue  fact. 

Bigelow,  Pr.  p.  5;  Lee  v.  Jonen.  17  C.  B.  N. 
8.  482;  AUnU  V.  Minneapolis  ik  P.  B.  Co. 
wpra;  Muiner  v.  Kussell,  29  Mich.  229. 

The  fraudulent  representations  which  may 
he  questioned  are  not  necessarily  limited  to  the 
contents  or  eifect  of  the  instrument,  but  may 
relate  wholly  to  the  consideration  or  induce- 
ment for  the  same. 

EUau  y.  Moar^e  Hill  Male  A  Female  Col- 
legiate Inst,  77  Ind.  72;  AUntz  y.  Minneapolis  A 
P.  B.  Co.  and  Cummings  y.  Thompson,  supra. 

It  ia  not  necessary  that  tne  false  representa- 
tions should  have  been  the  sole  motive;  it  is 
enough  if  they  had  a  material  influence  upon 
plaintiff  although  combined  with  other  mo- 
tiyea. 

Motine-Milbwrn  Co,  v.  Franklin,  87  Minn. 
137. 

When  it  appears  that  the  representations  are 
material  and  lalse,  the  burden  wfll  be  thrown 
upon  the  party  making  them  to  ^how  that  they 
were  not  relied  on  by  the  other  party. 

Finback  y.  Mill&r,  15  Nev.  428;  Kerr,  Fraud 
^  Mistake,  75;  Holbrook  y.  Burt,  22  Pick.  546. 


Messrs,  D.  Wileoz  and  Tay^lor,  CallioiiB 
A  Rliodesy  for  respondent: 

A  party  cannot  sign  an  instrument  without 
reading  it  or  asking  that  it  be  read,  and  there- 
by be  relieved  from  liability  on  the  instrument 
so  signed  for  the  reason  that  he  did  not  know 
all  its  contents. 

MeCaU  v.  Bushndl,  41  Minn.  87;  Parlin  v. 
Small,  68  Me.  289;  Broum  v.  Blunt,  72  Me. 
415;  Martin  v.  Berens,  67  Pa.  459;  (iinnan  v. 
Jackson,  40  Ark.  417;  Cummings  v.  Boars,  86 
Minn.  850;  Barteau  v.  BarUau,  45  Minn.  182. 

The  complaint  shows  a  right  of  action  in 
plaintiff.  If  there  are  other  provisions  that 
change  this  right,  defendant  should  set  them 
forth  in  his  answer  as  a  defense. 

Jones  V.  Ewing,  22  Minn.  157. 

nrhe  manifest  purpose  was  that  each  such 
subscriber  should  thus  pay  the  amount  of  his 
particular  subscription,  and  not  that  he  should 
become  liable  Jointly  with  all  ^e  other  sub- 
scribers for  the  aggregate  amount  of  all  the 
subscriptions.  In  other  words,  the  amount 
which  each  subscriber  thus  agreed  to  pay  waa 
limited  to  the  amount  which  he  thus  sub- 
scribed ;  otherwise  a  few  responsible  subscribers 
might  be  made  liable  for  numerous  irresponsi- 
ble subscribers.  The  interest  of  the  respective 
subscribers  in  the  contract  was  manifestly  in- 
tended to  be  separate,  and  hence  the  Uaoility 
thereby  created  was  severable. 

Gibbons  v.  Orinsel,  79  Wis.  865;  Landwerlem 
y.  Wheder,  106  Ind.  528. 

The  contract  was  not  repudiated  by  one 
party  so  as  to  prevent  performance  by  the  other. 
In  t^e  case  at  bar  the  party  supposed  to  have 
repudiated  the  contract  consisted  of  sixty  seven 
persons,  and  only  twenty-seven  or  twenty-eight 
united  in  the  repudiation. 

When  several  are  joint  obligors  or  parties, 
the  only  theory  on  which  the  act  of  one  can  be 


A  sahecription  contract  for  the  ereotlon  of  a 
butter  and  cheese  factory  which  reads,  *'We,  the 
aabacriben  hereto,  a^ree  to  pay  the  above 
■meant***  naminflr  the  whole  contract  price,  is  not 
a  Joint  contract  whioh  will  render  each  liable  for 
the  wbole  amount  and  permit  all  to  be  sued  jointly, 
tf  esoh  subscriber  place  after  bis  name  the  numk)er 
of  staares  he  will  take  and  the  amount  to  be  paid 
therefor.  Davis  ft  B.  Bldg.  ft  Utg.  Co.  v.  Barber, 
U  Fled.  Bep.  14& 

Tlie  contract  has  also  been  held  to  be  several  In 
Bayte  v.  Belf  ord,  70  Mich.  120;  Gibbons  v.  Grimael, 
7»  WI8.36& 

But  in  Davis  v.  Shafer,  60  Fed.  Bep.  TC4,  the  con- 
tract was  held  be  a  Joint  one,  although  the  addition 
to  a  signature  of  the  words,  **only  responsible  for 
three  shares,**  Umited  the  responsibility  of  that 
siimer  to  the  amount  so  stated. 

8o  Davis  v.  Bronson,  16  L. B.  A.  6S5, 2 N.  Dak.800, 
Ifeolds  the  oontraot  to  be  Joint,  and  in  discusslnfir  the 
Tifrtat  of  one  sut)Soriber  to  withdraw  from  his  con- 
tract, the  court  distinguishes  the  case  from  those 
of  yoluntary  suhaoription,  on  the  irround  that  in 
tbe  latter  cases  the  consideration  for  each  sub- 
aertptJon  waa  the  promise  of  the  other  subscribers, 
while  in  this  case  the  consideration  waa  the  prom- 
ise of  the  other  contracting  party. 

M^set  of  agrtements  among  subscribers  and  their 
reHationto  each  other. 

Hie  fact  that  the  subscription  oontraot  contains 
an  agreement  by  the  subscribers  among  themselves 


to  incorporate,  and  that  the  stock  to  which  a  sub- 
scriber is  entitled  has  been  taken  and  paid  for  by 
a  third  person,  will  not  relieve  the  subscriber  from 
his  liability  to  pay  his  subscription.  Davis  v.  John- 
son, 49  Mo.  App.  210. 

One  subscriber  to  a  creamery  contract  will  be 
bound  by  the  action  of  his  associates  for  the  com- 
mon benefit,  if  he  never  objects  to  them  until 
called  upon  to  pay  his  subscription.  Gibbons  v. 
Ellis,  88  Wis.  434. 

If  the  agreement  is  between  the  subscribers  to 
contribute  money  for  the  erection  of  a  building 
for  business  purposes,  it  may  constitute  them 
partners,  and  one  subscriber  may  be  sued  for  his 
subscription  by  the  other  signers.  White  v.  Scott. 
26  Kan.  478. 

Where,  in  a  oontraot  of  subscription  by  several, 
there  is  no  agreement  between  tbe  various  sub- 
scribers to  pay  or  guarantee  the  payment  of  each 
others  subecriptlona,  and  afterwards  one  subscriber 
fails  to  advance  the  amount  which  he  lias  agreed  to 
loan,  another  subscriber  who  has  paid  his  sabsorlp- 
tion  cannot,  upon  obtaining  Judgment  against  tbe 
borrower,  thereafter  compel  the  delinquent  prom- 
isor as  gamiahee  in  attachment  to  pay  his  sub- 
scription.   Nellia  V.  Ooleman,  88  Pa.  486. 

An  offer  to  subscribe  money  to  a  corporation 
provided  it  will  do  a  certain  thing  may  be  with- 
drawn by  each  subscriber  at  any  time  before  it  is 
accepted.  Heoce  the  death  of  a  subscriber  before 
acceptance  will  revoke  the  subscription.  Wallace 
y.  Townsend,  48  Ohio  St.  687,  64  Am.  Bep.  828. 

H.  P.  P. 
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held  to  bind  or  affect  the  others  is  that  of 
ageDcy.  By  associatini^  themselves  together 
each  clothes  each  of  the  others  with  the  power 
to  act  for  him  and  bind  him  by  such  acts. 
The  ease  of  Davu  r.  Bronson,  16  L  R.  A«  655, 
S  N.  Dsk.  800,  assumes  that  any  one  can  act 
for  the  whole  to  the  extent  of  repudiating  the 
contract  and  that  all  are  bound  Irj^  and  respon- 
sible for  such  repudiation,  with  all  due 
deference  to  that  court  we  must  insist  that  both 
principle  and  authority  fall  far  short  of  sus- 
taining that  position. 

WiWmghby  v.  IriOi,  85  Minn.  68,  59  Am. 
Rep.  297;  Van  Keuren  ▼.  Parmelee,  8  N.  Y. 
528,  51  Am.  Dec.  822:  Bdl  y.  Marriwn,  26  U. 
8.  1  Pet.  851,  7  L,  ed.  174;  Thompson  ▼.  JBtw- 
tnan,  78  U.  S.  6  WaU.  816. 18  L.  ed.  736;  Lewis 
▼.  Woodworth,  2  N.  Y.  512.  51  Am.  Dec.  819; 
Shoemaker  ▼.  Benedict,  11  N.  Y.  176,  62  Am. 
Dec.  95;  Wallie  v.  RandaU,  81  N.  Y.  164. 
^  Each  joint  debtor  is  bound  only  by  his  own 
acts  unless  an  agency  exists. 

Merriit  v.  8eoU,  3  Hun,  659;  Toung  v.  mack, 
11  U.  8.  7  Cranch,  565,  8  L.  ed.  440;  Thomp- 
mm  r.  Richards,  14  Mich.  172. 

If  several  men  enter  into  a  valid  contract,  it 
cannot  be  fundamentally  altered  but  by  unan- 
imous consent. 

Mowrey  y.  Indianapolis  dk  0.  R.  Go.  4  Biss. 
86;  Oentral  R,  Co.  ▼.  Collins,  40  Ga.  617. 

Each  has  contracted  with  the  others  to  ac- 
complish the  common  purpose,  and  can  com- 
pel the  performance  of  the  contract  to  the 
extent  necessary  to  protect  himself  from  any 
other  or  different  liability  than  that  which  he 
voluntarily  assumed. 

Const  V.  Harris,  1  Turn.  &  R.  496;  2  Mora- 
wetz,  Priv.  Corp.  ^§  641-646,  and  cases  cited; 
Lindley,  Partn.  bk.  8,  chap.  2,  $  8;  Von 
Schmidt  V.  Huntington,  1  Cal.  55;  Livingston 
V.  Lpnc/i,  4  Johns.  Ch.  573,  1  L.  ed.  941;  Jen- 
nings App.  (Pa.)  2  L.  R.  A.  48;  Zabriskie  v. 
Haekensdck  A  N.  7.  R.  Co.  18  N.  J.  Eq.  184, 
90  Am.  Dec#  617;  Clarke  v.  Omaha  dS,  W,  R. 
Co.  5  Neb.  846;  Ervin  v.  Oregon  R.  dflfav,  Co. 
27  Fed.  Rep.  681 ;  Hartford  dk  N.  H.  R.  Co.  v. 
OrosweU,  5  Hill,  888, 40  Am.  Dec.  854;  Breteer 
Boston  Theatre  Proprs.  104  Mass.  878:  Ferguson 
T.  Meredith,  68  U.  8. 1  Wall.  25, 17  L.  ed.  604; 
Irvine  v.  Forbes,  11  Barb.  589;  Henry  v.  Deit- 
rich,  84  Pa.  298. 

In  the  government  of  the  majority  there  is  a 
distinction  between  public  and  private  bodies. 
(Story,  Partn.  182.)  In  the  latter  the  power  of 
the  majority  is  strictly  limited  to  acts  that 
come  within  the  object  for  which  the  associa- 
tion was  formed,  and  thev  can  exercise  no 
power  not  contemplated  in  the  inception  of  the 
contract.  They  cannot  change,  abrogate,  or 
extend  the  terms  of  it.  When  a  diversity  of 
opinion  exists  as  to  the  conduct  and  manage- 
ment of  the  business,  or  other  purpose  for  which 
the  parties  have  combined,  tne  opinion  of  the 
majority  must  govern,  provided  the  minority 
ha^been  consulted. 

JRnnit  v.  Whinery,  5  Bro.  P.  C.  489;  Uoyd 
T.  Loaring,  6  Ves.  Jr.  777;  Const  v.  Harris, 
supra;  Kirk  v.  Hodgson,  8  Johns.  Ch.  400,  1 
L.  ed.  662;  8  Kent,  Com.  5th  ed.  45  and  note; 
Fisher  V,  Murray,!  E.  D.  Smith,  841;  West- 
ern Stage  Oo.  v.  Walker,  2  Iowa,  504,  65  Am. 
Dec.  7t%;  Minneapolis  Thres/iing  Mach,  Co.  v. 
Dafds,  8  L.  R.  A.  796,  40  Minn.  110. 
7»  L.  R.  A. 


It  seems  to  us  that  any  one  examining  this 
contract  must  conclude  that  the  intention  of  the 
parties  was  to  limit  the  liability  of  each  sub- 
scriber to  the  amount  set  opposite  his  name, 
and  not  to  impose  upon  him  the  liabilities  of  a 
Joint  obligor. 

Davis  V.  Belford,  70  Mich.  120;  Frosi  t. 
Williams  (S.  Dak.)  Jan.  21, 1892. 

Collinst  J,^  delivered  the  opinion  of  the 
court : 

The  contract  out  of  which  this  litigation 
arises  was  an  executory  one,  entered  into  by 
Davis  «fc  Rankin,  of  the  first  part,  (by  plain- 
tiff, who  was  then  their  airent,  and  has  suc- 
ceeded to  their  rights  under  the  contract  by 
assignment,)  and  defendant,  with  some  sixty 
other  persons,  as  parties  of  the  second  part. 
In  it  the  parties  of  the  first  part  agreed  to 
erect  and  complete  a  butter  and  cheese  fac- 
tory for  those  of  the  second  pari  within 
ninety  days  after  the  amoimt  of  the  contract 
price  had  been  obtained  by  subscription, — 
the  scheme  being  to  secure  subscribers  to  the 
stock  of  a  corporation  in  shares  of  $100  each  ; 
and  the  parties  of  the  second  part  agreed  to 
pay  the  contract  price  in  three  installments, 
commencing  upon  the  completion.  The  de- 
fendant subscribed  for  one  share,  and  is  sued 
for  the  sum  of  $100. 

Without  stopping  to  consider  other  points 
referred  to  by  counsel  for  appellant,  we  pro- 
ceed to  an  examination  of  one  which  goes 
directly  to  respondent's  right  to  maintain  an 
action  for  any  part  of  the  contract  price,  as 
such,  although  the  factory  has  been  com- 
pleted in  accordance  with  the  terms  of  the 
contract.  It  was  undisputed  that  soon  after 
it  was  entered  into,  but  before  Davis  <& 
Rankin  had  commenced  to  perform,  a  meeting 
of  those  who  had  signed  as  parties  of  the 
second  part  was  held.  The  plaintiff  attended 
and  participated.  At  this  meeting  a  large 
majority  of  those  present— defendant  being 
of  the  number — voted  and  determined  that 
they  would  sto  no  further  in  the  enterprise, 
and  that  the  factory  should  not  be  built.  The 
plaintiff  was  then  and  there  notified  not  to 
erect  the  factory,  and  to  proceed  no  further 
under  the  contract.  He  responded  in  some- 
what vigorous  language,  and  declared  that 
the  factory  should  be  erected  inside  of  two 
weeks.  As  agent  of  Davis  &  Rankin,  he  then 
proceeded  to  erect  and  equip  the  plant.  De- 
fendant and  others  refused  to  accept  it  when 
completed,  or  to  pay.  The  question  is  as  to 
the  power  of  the  parties  of  the  second  part  to 
repudiate  and  arbitrarily  break  their  con- 
tract, by  refusing  to  perform,  and  by  re- 
nouncing all  liability  under  it,  and  thereby 
prevent  Davis  &  Rankin  from  recovering  the 
lull  contract  price,  should  they  disregara  the 
breach  and  fully  perform  on  their  part. 
There  seems  to  be  no  room  for  doubt  upon 
this  subject.  While  a  contract  is  executory 
a  party  has  the  power  to  stop  performance  on 
the  other  side  by  an  explicit  airection  to  that 
effect,  subjecting  himself  to  such  damages  as 
will  compensate  the  other  party  for  being 
stopped  in  the  performance  on  his  part  at  that 
stage  in  the  execution  of  the  contract.  The 
party  thus  forbidden  cannot  afterwards  go  on, 
and  thereby  increase  the  damages,  aD4f  thea 
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recover  such  damages  of  the  other  party. 
Danfirrih  v.  Walkar,  37  Vt.  289 ;  Clark  v. 
MarngUa,  1  Denio,  317,  (58  Am.  Dec.  670; 
Butler  V.  Butlet\  77  N.  Y.  472,  88  Am.  Rep. 
648 ;  ColltM  ▼.  DelaporU,  115  Mass.  159.  The 
question  is  very  fuUv  considered  in  the  re- 
cent case  of  Davis  v.  Sronson,  2  N.  Dak.  800, 
16  L.  R.  A.  655,  in  which  cases  other  than 
those  above  noted  are  referred  to. 

The  leiral  right,  on  general  principles,  of 
either  party,  to  violate,  abandon,  or  renounce 
bis  contract,  on  the  usual  terms  of  compensa- 
tion to  the  other  for  the  damages  which  the 
law  recognizes  and  allows, — subject  to  the 
iurisdiction  of  equity  to  decree  specific  per- 
formance in  proper  cases — is  universally  rec- 
ognized and  acted  upon.  Among  the  many 
authorities  which  might  be  cited  on  this,  see 
Bishop,  Cont.  par.  S87 ;  Leake,  Cont.  868, 
1044 ;  1  Sutherland,  Damages,  118 ;  2  Suther- 
land, Damages,  198,  526;  Hinckley  v.  PitU- 
burgh  Beisemer  J^eel  Co.  121  U.  S.  264,  80  L. 
ed.  967 ;  Atneriean  L.  Ins,  Co,  v.  McAden, 
109  Pa.  899 ;  Frost  v.  KnigJU,  L.  R.  7  Exch. 
112;  Boper  v.  Johnson,  L.  R.  8  C.  P.  167; 
Laird  v.  Pirn,  7  Mee«.  &  W.  474 ;  Hoehster  v. 
J)e  La  Tour,  2  El.  &  Bl.  678. 

From  an  examination  of  the  adjudged  cases 
just  cited,  it  will  be  seen  that  ordinarily  the 
party  who  is  willing  to  abide  by  an  execu- 
tory contract  may  treat  it  as  subsisting  up  to 
the  time  when  performance  should  com- 
mence, for  the  purpose  of  insisting  that  the 
other  party,  who  has  previously  repudiated 
it,  shall  then  and  finally  determine  whether 
he  will  comply  with  its  terms,  or  persist  in 
his  resolution  not  to  perform  upon  his  part. 
Bat  the  party -who  has  not  broken  his  com- 
pact is  not  allowed  to  treat  it  as  in  force,  for 
the  purpose  of  performing  In  direct  opposi- 
tion to  the  refusal  of  the  other  to  abide  bv  its 
terms,  and  then  enforce  the  payment  of  the 
contract  price.  One  reason  for  this  is  found 
in  the  general  rule  that  a  person  who  has  been 
injured  by  a  breach  of  contract  must  p^it  forth 
reasonable  exertion  to  render  the  injury  as 
li^ht  as  possible.  He  cannot  negligently  or 
willfully  allow  the  damages  to  be  unneces- 
sarily enhanced ;  or,  if  he  does,  the  increased 
loss  falls  upon  him. 

Order  reversed, 

CHlflllan,  Ch.  J.,  absent,  (sick,)  took  no 
part. 

A  rearffument  was  subsequently  granted 
after  whfch  on  December  8,  1892,  Collins, 
«/.,  delivered  on  behalf  of  the  court  the  fol- 
lowing opinion : 

On  the  presentation  of  this  case  at  the  Oc- 
tober term,  1891,  appellant's  counsel  filed 
their  brief,  and  made  a  short  oral  argument. 
Counsel  for  respondent  were  not  present,  sub- 
mitting wholly  on  brief.  After  its  service 
on  the  latter,  there  had  been  interpolated 
in  appellant's  brief  the  point  that  as  he, 
with  some  twenty-eight  other  subscribers,  re- 
nounced the  contract  before  Davis  &  Rankin 
had  commenced  the  erection  of  the  factory 
building,  their  assignee  could  not  recover 
upon  the  contract,  but  was  relegated  to  an 
action  for  damages,  caused  bv  the  breach 
thereof.  The  decision  which  followed  was 
squarely  placed  upon  that  ground.  Later, 
S2L.R.A. 


by  petition  for  reargument,  it  appeared  thaw 
through  an  oversight  the  attention  of  respond- 
ent's counsel  had  not  been  called  to  the  point, 
or  to  the  fact  that  it  had  been  injected  into 
appellant's  brief,  and,  as  a  consequence,  no 
reference  had  been  made  to  it  by  them.  For 
this  reason  a  reargument  was  ordered. 

In  the  original  opinion  the  true  character 
of  the  contract  signed  by  defendant  and  sixty- 
seven  other  persons  as  the  parties  of  the  sec- 
ond part  was  not  considered.  The  respond- 
ent's counsel,  in  order  to  maintain  their 
action,  had  to  contend  that  it  was  several,  to 
the  extent  of  the  obligation  to  pay,  at  least, 
and,  without  deciding  the  point,  we  assumed 
that  they  were  right," although  it  was  stren- 
uously urged  by  counsel  for  appellant  that 
his  liability  was  joint,  and  hence  an  action 
against  a  sinsrle  subscriber  could  not  be 
maintained.  We  are  now  obliged  to  consider 
and  determine  the  real  nature  of  the  contract, 
in  order  to  dispose  of  a  very  troublesome 
question  arising  on  reargument,  namely,  the 
right  of  one  or  more  of  these  who,  as  sub- 
scribers, became  the  parties  of  the  second 
part,  to  repudiate  and  renounce  the  contract, 
without  regard  to  the  wishes  or  acts  of  his 
or  their  associates.  Contracts,  in  substance 
the  same  as  the  one  before  us,  were  construed 
in  Davis  A  B,  Bldg,  &  Mfg,  Co,  v.  Barber,  51 
Fed.  Rep.  148;  Dafds  v.  BelS<yrd,  70  Mich. 
120;  Gibbons  v.  OHnsel,  79  Wit.  865;  and 
FroiA  V.  WiUiams  (S.  Dak,)  50  N.  W.  Rep. 
964, — as  creatinsT  a  several  liability  on  the 
part  of  each  subscriber  to  the  amount  set 
down  by  him  opposite  his  name,  on  which 
he  might  be  sued  severally ;  while  in  Da/eis 
V.  Shafer,  50  Fed.  Rep.  764,  an  opposite  con- 
clusion was  reached.  It  being  held  that  the 
subscribers  to  such  an  agreement  became 
jointly  and  severally  obligated  to  pay  the  en- 
tire amount  of  the  subscriptions.  In  none  of 
these  cases  was  the  (]^uestion  now  before  us  in- 
volved, but  In  Dams  v.  Bronson,  2  N.  Dak. 
800,  16  L.  R.  A.  655,  cited  in  our  former 
opinion,  it  was  raised  on  reargument,  and 
disposed  of  adversely  to  the  respondent's 
views ;  but  of  that  hereafter.  Nor  was  then? 
anything  to  suggest  in  either  of  the  cases 
first  referred  to,  wherein  the  obligation  to 
pay  was  declared  several,  and  not  joint,  that 
the  contract  of  the  subscribers  might  be  pro- 
nounced several  In  one  particular,—  for  in- 
stance, as  to  the  liability  to  pay,— and  joint 
in  all  other  features.  After  a  careful  con- 
sideration of  the  authorities  heretofore  cited, 
and  others  which  have  a  bearing,  we  are  con- 
vinced that  the  better  reasoning  and  the  cor- 
rect conclusion  is  with  those  In  which  it  has 
been  held  that  the  contract  imposed  nothing 
more  than  a  several  liability  upon  the  sub- 
scribers, each  agreeing  to  pay  the  amount  of 
his  subscri ption  and  nothinf^  more.  This  has 
been  the  practical  construction  of  the  contract 
by  the  party  of  the  first  part,  and,  we  think, 
the  only  one  which  can  be  sustained  under  the 
ordinary  rules  for  construing  written  instru- 
ments. Having  determined  that  the  ob- 
ligation to  pav  was  several,  each  subscriber 
being  responsible  to  the  amount  of  his  sub- 
scription only,  we  reach  the  principal  ques 
tion  before  mentioned,  which  is,  putting  it 
in  another  form,  Can  each  of  the  BH|^M?k'5fp 
igi  ize      y  Q 


86 


MiMMKaOTA  SUPIUBMB  COUBT. 


P.B.. 


after  all  of  the  subscriptions  haTe  been  ob- 
tained, but  the  contract  itself  is  executory, 
be  regarded  as  a  separate  contractor,  possess- 
ing the  power  to  repudiate  and  renounce  for 
himself  alone  and  independently  of  the  other 
signers,  or  must  the  sixty -eight  persons  who 
have  executed  it  as  the  party  of  the  second 
part  be  treated  as  a  single  person,  and  re- 
quired to  act  as  a  unit,  if  any  or  all  desire  to 
repudiate  and  renounce?  The  question  is  an 
exceedingly  difficult  one  to  answer  satis- 
factorily. It  must  be  conceded  that,  if  one 
or  any  number  less  than  the  entire  body  of 
the  subscribers  may  repudiate  and  renounce, 
the  parties  of  the  first  part  must  consequently 
be  absolved  from  their  obligation  to  construct 
and  equip  the  factory ;  they  must  necessarily 
be  released  from  a  duty  to  proceed,  and  also 
from  all  liability  arising  out  of  nonperform- 
ance to  those  who  may  be  styled  the  persist- 
ent subscribers. "  It  could  not  be  held  that 
the  parties  of  the  first  part  are  under  an  ob- 
ligation to  the  subscribers  last  mentioned  to 
complete  the  work,  for,  if  they  were,  it 
would  be  incumbent  upon  them  to  fulfill  a 
contract  without  the  right  to  recover  the  con- 
tract price,  and  with  full  knowledge  that 
from  the  repudiating  and  defaulting  sub- 
scribers they  could  only  recover,  as  for  a 
breach  of  the  contract,  the  damages,  to  be 
measured  as  of  the  time  of  the  repudiation  or ' 
renouncement.  It  can  then  be  safely  asserted 
that  if  one,  or  any  number  less  than  all,  of 
the  subscribers  may  lawfully  repudiate  or 
renounce  the  contract,  each  for  himself,  no 
duty  to  proceed  and  no  liability  in  case  of  a 
failure  so  to  do  rests  upon  the  other  parties. 
In  Davis  v.  Bronwn,  supra,  this  view  was 
taken,  undoubtedly,  and  it  would  seem  also 
that  the  contract  was  therein  regarded  as 
joint  in  all  respects ;  and  because  the  persist- 
ent subscribers  had  no  cause  of  action  for  a 
breach  of  contract,  and  because  all  were  re- 
garded as  responsible  in  damages  to  the  par- 
ties of  the  first  part  for  the  derault  or  breach 
of  one,  it  was  held  that  one  could  absolutely 
terminate  the  contract  as  to  all  by  repudiation 
or  renouncement.  We  might  be  prepared  to 
coincide  in  the  view  that  no  action  for  dam- 
atres  would  lie  against  the  other  parties  if  one 
of  these  subscribers  could  thus  end  the  con- 
tract, but  we  cannot  concur  in  the  statement 
that  each  and  all  of  the  subscribers  are  lia- 
ble, as  for  breach  of  the  contract,  if  one 
chooses  to  repudiate  or  renounce.  Upon  prin- 
ciple, we  do  not  think  this  statement  can  be 
sustained,  even  if  we  had  followed  Davia  v. 
Sfiajer,  supra,  and  held  the  contract  joint  and 
several  in  all  respects.  The  logic  oi  the  rea- 
soning in  Davis  v.  Branson  is  that  any  one 
of  the  subscribers  to  a  contract  of  this  kind 
can  act  for  all  to  the  extent  of  repudiating 
it,  and  that  all  are  bound  by  and  responsible 
for  his  acts.  Anv  one  is  the  agent  of  all,  and 
by  associating  themselves  together  as  pro- 
moters of  the  enterprise  their  interest  is  such 
that  each  is  clothea  with  authority  to  act  for 
and  bind  each  of  the  others.  Every  subscriber 
has  become  the  agent  of  his  associates,  for  it 
is  only  upon  the  principle  of  agency  that 
even  joint  obligors  or  parties  can  be  held  to 
have  authority  to  act  for  or  bind  each  other. 
If  this  be  the  law,  and  repudiation  by  one 
22  L.  R.  A. 


repudiates  for  all,  because  of  the  joint  in- 
terest which  exists  between  the  parties,  we 
fail  to  see  why  this  joint  interest  is  not  suffi- 
cient to  permit  one  to  change  and  alter  the 
contract  in  behalf  of  all,  or  to  rescind  it  al- 
together. Of  course,  such  a  position  would 
be  wholly  untenable. 

If  this  was  a  several  contract  in  all  re- 
spects, one  of  the  subscribers,  as  an  independ- 
ent contractor,  could  not  be  denied  a  right 
to  repudiate  it  for  himself,  leaving  the  par- 
ties of  the  first  part  under  obligations  to  ful- 
fill as  to  the  balance  of  the  signers.  This 
duty  to  fulfill  would  continue  so  long  as  one 
of  the  subscribers  remained  faithful.  From 
him  the  amount  of  his  subscription  could  bo 
collected,  and  from  the  defaulters  damages, 
to  be  measured,  as  before  stated,  as  of  the  day 
of  the  repudiation.  Nothing  could  be  more 
unjust,  and  the  contract  ought  not  to  be  so 
construed,  unless  it  be  demanded  by  the  lan- 
guage thereof.  There  is  nothing  in  the  fact 
that  the  obligation  to  pay  has  been  made 
several  which  indicates  that  in  all  other  par- 
ticulars the  obligation  of  each  subscriber  is 
separate  and  distinct ;  nor  can  we  gather  from 
any  part  of  the  contract  that  there  was  any 
intent,  except  in  the  manner  of  payment,  to 
make  the  obligation  a  several  one.  Certainly 
the  subscribers  did  not  so  understand  it,  for 
the  repudiation  and  renouncement  relied  up- 
on by  defendant  were  by  means  of  a  motion 
made  and  carried  at  a  meeting  held  by  them, 
a  majority  of  all  being  present,  but  less  than 
a  majority  of  all  voting  in  favor  of  the 
motion.  We  are  therefore  of  the  opinion  that, 
while  the  obligation  to  pay  was  several  and 
independent,  the  subscribers  jointly  shared 
the  burden,  and  were  united  in  interest  in  all 
other  respects.  Taken  as  a  whole,  the  instru- 
ment was  of  a  very  peculiar  character,  and 
evidently,  until  a  stock  company  was  formed, 
(and  it  was  agreed  that  this  should  be  done 
when  the  full  amount  of  the  subscriptions 
had  been  obtained,)  it  was  not  intend^  that 
even  a  majority  should  govern  or  control.  It 
follows  that  unanimous  consent  would  have 
to  be  secured  before  the  contract  could  be  re 
pudiated  and  renounced.  But,  if  the  obliga- 
tion to  pay  had  been  joint,  instead  of  several, 
thus  making  the  contract  joint  in  all  par- 
ticulars, it  Is  difficult  to  see  by  what  au- 
thority one  or  more  of  the  subscribers  could 
repudiate  for  all ;  the  inevitable  result  being 
to  change  the  relations  existing  between  the 
contracting  parties.  There  is  nothing  in  the 
relation  of  joint  debtors  from  which  au- 
thority or  agency  to  alter  or  extend  a  liability 
can  be  inferred.  With* simple  joint  con- 
tractors, neither  is  the  agent  of  the  other,  and 
their  individual  liability  is  not  to  be  ex- 
tended beyond  their  own  acts  and  contracts. 
Non  can  an  airency  or  authority  be  inferred 
because  of  the  ioint  relations  or  united  in- 
terests assumed  by  the  signers  concerning 
other  matters  of  the  contract ;  for  instance, 
the  agreement  to  form  a  stock  company  for 
the  management  of  the  factory  when  the  sub- 
scription should  be  complete.  The  con- 
clusion heretofore  reached  in  respect  to  the 
effect  of  the  action  at  the  meeting  was  er- 
roneous, but  this  fact  will  not  cTiange  the 
result.    A  new  trial  must  be  had.  because  the 
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court  below  failed  to  submit  to  the  jury  the 
question  presented  by  the  testimony  as  to 
fraudulent  representation  and  concealment, 
made  when  the  defendant  signed  the  con- 
tract, by  plaintiff,  who  was  then  acting  as 
agent  for  Davis  &  Rankin.  The  defendant 
was  a  foreigner,  and  unable  to  read  the  Eng- 
lish language.  The  plaintiff  went  to  his 
house  with  the  contract  fully  completed,  and 
already  signed  by  others.  It  was  in  trip- 
licate form,  containing  conditions  that  have 
caused  the  courts  considerable  trouble,  as 
witnen  the  cases  heretofore  referred  to  in 
which  these  contracts  have  demanded  inter- 
pretation. It  is  conceded  that  the  defendant 
could  not  and  did  not  read  the  skillfully 


drawn  document,  nor  was  it  read  to  him.  The 
plaintiff  pretended  to  explain  its  terms,  and 
the  testimony  tends  to  show  that  material 
facts  were  misrepresented  and  false  impres- 
sions produced,  in  order  to  secure  his  sl^* 
nature.  It  is  true  that  the  effect  of  his  testi- 
mony as  to  what  actually  occurred,  what  was 
said  and  done  when  the  plaintiff  prevailed 
upon  him  to  sign,  was  somewhat  weakened 
by  admissions,  the  result  of  a  skillful  cross- 
examination,  no  doubt,  but  there  was  still  an 
issue  between  the  parties  on  this  question, 
which  should  have  gone  to  the  jury. 

We  adhere  to  the  conclusion  that  a  new  triiU 
nvust  be  had. 


TEXAS  SUPREME  COURT. 


r.  L.  CABELL  et  al.,  Plffs.  in  Err., 

V. 

H.  D.  ARNOLD. 
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.Tex.. 


.) 


1.  A  wmmuit  in  the  hands  of  »  marshal 
or  flheriir  will  not  Justify  a  deputy. 

who  does  not  have  poflsession  of  it  in  making-  an 
arrest,  where  the  statutes  require  the  warrant  to 
be  exhibited  on  request  to  the  person  arrested. 
S.  Titahility  for  an  unlawftd  arrest  and 
detenticm  does  not  eadst  merely  because 
the  ollloer  who  made  it  did  not  have  a  warrant 
therefor  In  his  possession,  if  such  warrant  had 
been  Issued  and  no  hurt  resulted  to  the  accused 
because  of  the  fact  that  the  officer  did  not  have 
the  warrant. 

(October  26, 1888  J 

ERROR  to  the  Court  of  avil  Appeals  for 
the  Second  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Palo  Pinto  County  in 
favor  of  plainti£F  in  an  action  brought  to  re- 
cover damages  for  alleged  false  imprisonment. 
Beoerted. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  T.  Watts  for  phiintifF  in  error. 

Mr.  B«  G«  Bidwell,  for  defendant  in  er- 
ror: 

A  warrant  for  the  arrest  of  appellee  being  in 
Dallas,  Texas,  did  not  authorize  his  arrest  in 
Palo  Pinto  County,  Texas,  by  deputies  who 
did  not  have  the  warrant  with  them  when  the 
arrest  was  made,  and  the  fact  that  he  was  told 
that  such  a  warrant  had  been  issued  wiU  not 
defeat  his  action  for  an  illegal  arrest. 

Tex.  CodeCrim.  Proc.  arts.  226,231;  John- 
•on  V.  State,  5  Tex.  App.  48 ;  Alford  v.  StaU, 
8  Tex.  App.  045 ;  PraU  v.  Brown,  80  Tex. 
806;  HarrU  v.  I/mimnUe,  N.  0.  A  T.  R,Ck>,  85 
Fed.  Rep.  116;  1  Am.  &  Eng.  Encyclop.  Law, 
740,  wOe  1;  BomerviUe  v.  Bicharde,  87  Mich. 


299;  Oriffin  v.  Coleman,  4  Hurist.  &  N.  265; 
Brushaber  v.  Stegemann,  22  Mich.  266;  Pikev, 
Haneon,  9  N.  H.  491;  Cooley,  Torts,  169,  title 
FaUe  Tmprieonment;  Bath  v.  Metealf,  1^ 
Mass.  274. 

If  the  officer  had  authority  to  arrest  Arnold 
without  a  warrant,  it  was  then  clearly  his  duty 
to  take  him  before  the  nearest  justice  of  the 
peace  or  other  officer  named  m  the  United 
States  statutes.  This  was  not  done,  but  Ar« 
nold  was  denied  the  riffht  to  ^ve  bail  at  home, 
and  was  carried  to  DaUas  and  there  placed  in 
jail  as  a  common  felon.  If  the  original  arrest 
was  wrongful  those  who  made  it  are  answer- 
able to  Arnold  for  his  subsequent  detention. 

Bath  V.  Meieal/,  supra. 

It  cannot  be  contended  that  Arnold  cannot 
DOW  recover  for  a  wrongful  arrest  because  he 
did  not  resist  the  officers. 

Harris  v.  Louisville,  JV.  0,  A  T.  B.  Co.^ 
and  Cooley,  Torts,  suvra. 

This  is  a  suit  for  false  imprisonment,  which 
is  very  different  from  one  for  malicious  prose- 
cution. 

NeaU  V.  Hart,  Il6  Pa.  847;  Byam  r.Collins, 
2  L.  R.  A.  129,  111  N.  Y.  148;  Odter  v.  Lower, 
85  Ind.  285,  9  Am.  Rep.  785. 

Plaintiff  sues  for  actual  damages  alone;  pain 
and  mental  anxiety  and  suffering  are  such. 

Stuart  V.  Western  U.  Teleg.  Co.  66  Tex.  580, 
59  Am.  Rep.  628;  Beckwith  v.  Bean,  98  U.  S. 
266,  25  L.  ed.  124. 

That  Cabell  acted  in  good  faith  in  making 
an  affidavit  for  a  warrant  cannot  prejudice  the 
rights  of  Arnold.  There  is  no  mitigation  of 
actual  damages. 

Boss  V.  Leggett,  61  Mich.  445;  1  Suther 
land,  Damages,  227;  Leuns  v.  Lewis,  9  Ind. 
105;  Beckwith  v.  Bean,  supra, 

Stayton*  Ch,  J,,  delivered  the  opinion 
of  the  court : 

W.  L.  Cabell,  as  United  States  marshal, 
held  a  valid  warrant  authorizing  the  arrest 


NOTS.— The  above  decision  points  out  a  very  | 
ootable  distinction  in  denying  civil  liability  for  an 
armt  without  exhibiting  the  warrant  therefor 
which  had  in  fact  been  Issued  while  admitting  the  | 
illegality  of  tooh  arrest. 
SL.R  A. 

See  also  28  L.  R.  A.  68S. 


For  right  to  resist  Illegal  arrest,  see  note  to  State 
V.  Hunter  (S.  C.)  8  L.  R.  A.  529. 

For  note  on  right  to  enter  dwellings  to  make  ar> 
rest,  see  Deiaforte  v.  State  (N.  J.)  16  L.  R.  A.  SOQl 
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of  H.  D.  Arnold,  on  a  charge  of  felony,  un- 
der the  laws  of  the  United  States.  That 
warrant  was  issued  by  a  commissioner  at 
Dallas,  and  deliyered  to  Cabell,  who  re- 
mained in  Dallas,  and  retained  the  warrant, 
but,  by  telegraph,  directed  one  of  his  deputies 
to  go  to  Palo  Pinto  county,  and  arrest  Arnold 
and  others  named  in  the  warrant.  The  dep- 
uty and  a  special  deputy  made  the  arrest  in 
Palo  Pinto  county  without  any  warrant  be- 
ing in  their  possession,  authorizing  the  ar- 
rest, and  conveyed  Arnold  from  fiie  place 
where  arrested  to  Dallas,  and  there  delivered 
him  to  the  marshal.  Arnold  was  confined  in 
jail  one  night,  and  then  brought  before  the 
commissioner,  by  whom  he  was  admitted  to 
bail  until  final' examination,  upon  which, 
after  considerable  delay,  he  was  discharged. 
This  action  was  brought  against  Cabell  and 
the  sureties  on  his  official  bond  to  recover 
damages  for  false  Imprisonment,  based  on  the 
proposition  that  the  arrest  and  detention  un- 
til Arnold  was*  placed  under  the  control  of 
the  marshal  were  illegal,  because  the  depu- 
ties had  not  the  writ  in  their  possession  at 
the  time  the  arrest  was  made,  nor  during  the 
journey  to  Dallas.  The  jury  were  instructed 
that  the  arrest  and  detention  by  the  deputies 
without  having  the  warrant  in  their  posses- 
sion were  Illegal,  and  that  Arnold  was  en- 
titled to  recover  for  the  arrest  and  detention 
until  he  was  delivered  to  the  marshal,  at 
Dallas;  and,  under  this  instruction,  verdict 
and  judgment  went  in  his  favor.  On  appeal 
the  same  ruling!:  was  made  bv  the  court  of 
civil  appeals,  and  from  that  decision  writ  of 
error' is  now  prosecuted. 

The  arrest  and  detention  all  occurred  with- 
in the  district  within  which  Cabell  was  mar- 
shal, and  the  material  facts  transpiring  at 
the  time  are  thus  stated  by  Arnola :  **  Hisk 
[one  of  the  deputies]  then  told  me  that  they 
wanted  me  to  ffo  to  Dallas,  Tex.  ;  that  Gen. 
Cabell  had  telegraphed  him  to  arrest  me. 
They  then  told  me  that  they  would  have  to 
carry  me.  I  asked  them  if.  they  had  any 
papers  for  my  arrest.  Sisk  said  he  had  none. 
They  did  not  show  me  any.  but  Sisk  said 
there  were  some  at  Dallas  for  me.  Gcrrin 
rthe  other  deputy]  said,  later  on,  that,  if  or- 
dered by  Cabell,  be  would  arrest  one  as  quick 
without  a  warrant  as  with  one.  I  told  them 
I  had  to  ffo  by  home.  They  carried  me  by 
home,  and  I  got  my  clothes.  I  did  not  re- 
sist arrest.  They  carried  me  to  Weatherford, 
and  carried  me  to  Dallas."  No  facts  are 
shown  which  would  have  justified  the  arrest 
of  Arnold  without  the  issuance  of  a  warrant, 
and  we  have  the  question  whether,  when  a 
lawful  warrant  has  been  issued,  and  placed 
in  the  hands  of  a  marshal  or  sheriff,  his  dep- 
uty may  make  an  arrest  without  having  the 
warrant  in  his  possession  at  the  time,  with- 
out subjecting  his  principal  to  liability  in 
a  civil  action  brought  by  the  person  arrested. 
The  determination  of  this  question  must  de- 
pend upon  the  laws  in  force  in  this  state, 
prescribing  the  powers  and  duties  of  sheriffs 
and  their  deputies.     U.  S.  Rev.  Stat.  §  788. 

The  sufficiency  of  the  warrant  that  went 
into  the  hands  of  the  manJial  is  not  ques- 
tioned, and  the  statutes  bearine  on  the  ques- 
tion of  its  proper  execution  provide  that  all 
a2L.  R  A. 


reasonable  means  are  permitted  to  be  used  to 
effect  it;  that  no  greater  force  shall  be  used 
than  is  necessary  to  secure  the  arrest  and  de- 
tention of  the  accused  ;  and  that  "  in  execut- 
ing a  warrant  of  arrest  it  shall  always  be 
made  known  to  the  person  accused  under 
what  authority  the  arrest  is  made,  and  if  re- 
quested the  warrant  shall  be  exhibited  to 
him.**  Code  Crim.  Proc.  arts.  255,  257. 
When  the  Code  of  Criminal  Procedure  fails 
to  provide  a  rule  of  procedure  in  any  partic- 
ular state  of  case  which  may  arise,  the  rules 
of  the  common  law  must  be  applied,  and 
govern.     Code  Crim.  Proc.  art.  27, 

It  will  not  be  questioned  that  the  deputies 
had  the  same  auUiority  to  arrest  as  would 
have  had  the  marshal,  under  the  same  cir- 
cumstances. It  has  been  held  in  England, 
and  in  some  of  the  courts  of  this  country, 
that  a  person  may  use  necessary  force  to  re- 
sist arrest,  in  a  case  in  which  a  warrant  is- 
necessary  to  authorize  it,  unless  the  officer, 
at  the  place  and  time  he  attempts  to  make- 
the  arrest,  has  the  warrant  in  his  possession, 
and  that  such  violence  towards  the  officer 
will  not  constitute  a  battery,  or  other  like 
offense,  and,  further,  that  the  absence  of  the 
warrant  ma^  affect  the  irrade  of  offense  com- 
mitted by  violent  resistance  resulting?  in  the 
death  of  the  officer.  Oalliard  v.  Lcueton^  9^ 
Cox,  C.  C.  127;  Codd  v.  Cabe,  L.  R.  1  Exch. 
Div.  352;  Beg.  v.  Chapman,  12  Cox,  C.  C. 
4;  PwpU  V.  McLean,  71  Mich.  809;  Webb  v. 
State,  51  N.  J.  L.  189. 

In  those  cases,  warrants  existed  which 
would  have  authorized  an  arrest.  In  crimes 
such  as  assault,  battery,  or  homicide,  the 
animus  with  which  the  act  is  done  becomes 
an  element  of  the  offense :  and  it  may  very 
properly  be  held,  where  the  arrest  of  a  per- 
son is  attempted  without  warrant,  in  a  case 
in  which  warrant  is  necessary,  that  resistance 
was  under  the  belief  that  the  act  was  an  un- 
authorized interference  with  right  to  personal 
liberty,  which  every  person  has  the  right  to 
resist  by  the  use  of  such  force  as  is  necessary. 
In  such  cases  the  existence  of  the  writ,  if  not 
present,  ought  not  to  deprive  the  person  re- 
sisting arrest  of  the  right  to  act  and  base  hia 
belief  upon  the  facts  as  they  then  appeared 
to  him,  and  to  have  his  intent,  upon  being 
charged  with  crime,  determined  thereby. 
The  cases  referred  to,  in  general  terms,  de- 
clare arrest  illegal,  in  cases  in  which  warrant 
is  necessary,  unless  the  warrant  be  in  the 
possession  of  the  officer  at  time  and  place  of 
arrest;  but  they  were  all  criminal  cases,  in 
which  the  animus  of  the  party  resisting  waa 
a  vital  question.  It  ought  not  to  be  denied 
that  the  law  contemplates  that  the  warrant 
dkectine  the  arrest  of  a  person  charged  with 
crime  will  be  in  the  possession  of  the  officer 
when  he  makes  an  arrest  under  it»  for  he  is 
required  to  exhibit  it,  if  called  upon  to  do 
so ;  and  this  is  based  on  a  wise  public  policy, 
one  purpose  of  which  is  that  the  officer  may 
have  to  exhibit  such  evidence  of  his  author- 
ity to  make  the  arrest  as  will  be  deemed  suf- 
ficient to  take  from  the  person  whose  aiTest 
is  commanded  all  right  to  question  the  au- 
thority of  the  officer.  Does  it,  however,  fol- 
low from  this  that  the  absence  of  the  warrant 
at  the  time  and  place  of  arrest,  ir  in  fact  • 
igi  ize      y  g 
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Talid  warrant  was  in  possession  of  the  officer 
commanding  him  to  make  the  arrest,  will 
entitle  the  person  arrested  to  maintain  a  civil 
action  as  for  trespass  or  false  imprisonment? 
The  correct  answer  to  this  must  depend  upon 
a  determination  of  the  facts  which  confer 
authority  on  an  officer  to  arrest  a  person 
charged  with  crime,  for,  if  the  authority 
exists,  an  irregular  exercise  of  it  cannot  give 
cause  for  civil  action,  unless  that  irregular- 
ity or  mode  of  execution  be  of  a  character  to 
work  loss  or  deprivation  of  freedom  of  action 
to  the  person  arrested,  which  would  not  have 
followed  arrest  in  every  respect  regular. 
When  it  is  said  that  arrest  may  be  made 
without  warrant,  It  is  meant  that  the  issuance 
of  warrant  is  unnecessary ;  but,  as  no  facts 
are  shown  to  have  existed  that  would  have 
authorized  the  arrest  of  Arnold  without  war- 
rant, it  is  unnecessary  to  inquire  when  such 
arrests  may  be  made. 

The  first  fact  necessary  to  confer  authority 
on  a  sheriff,  or  officer  of  like  powers,  in  a 
case  in  which  warrant  is  necessary,  is  the 
existence  of  a  warrant,  issued  by  some  mag- 
istrate or  court  having  power  under  the  law 
to  issue  it,  commanding  him  to  make  the 
tirest.  If  the  warrant  be  issued  by  such 
magistrate  or  tribunal,  and  be  %u  the  form 
prescribed  by  law,  so  far  as  the  officer  is  con- 
cerned to  whom  it  is  directed,  it  must  be 
treated  as  conclusive  evidence  that  the  pre- 
liminary facts  were  shown  which  authorized 
it  to  issue.  The  next  step  is  the  delivery  of 
the  warrant  to  the  person  who  is  commanded 
to  execute  it,  and,  when  so  delivered,  the 
officer's  obligation,  and  duty  to  obey  its 
command,  become  fixed,  and  it  is  clear  that 
authority  to  do  the  act  commanded  must  co- 
exist with  the  obligation  or  duty.  These 
are  the  essentials  which  confer  on  a  sheriff, 
or  like  officer,  the  authority  to  arrest  on  war- 
rant, and  so  long  as  they  continue  operative 
the  authority  must  exist.  The  manner  and 
circumstances  of  execution  relate  not  to  the 
authority,  unless  expressly  or  by  necessary 
intendment  made  to;  and,  if  the  law  pre- 
scribes the  modes  of  execution,  this  is  either 
to  secure  the  execution  of  the  process,  or  to 
fi:aard  the  person  whose  arrest  is  commanded 
From  unne<;;es6ar^  annoyance  or  oppression, 
and  a  departure  in  this  respect  ought  not  to 
affect  the  question  of  authority.  But  if  legal 
injury  results  to  the  person  arrested,  through 
departure  from  the  procedure  prescribed,  this 
would  give  ground  for  civil  action ;  but  no 
legal  injury  could  result  if  the  officer,  act- 
ing within  the  territory  to  which  his  duties 
pertain,  uses  no  more  force  in  executing  a 
valid  warrant  thism  is  necessary,  and  in  other 
respects  obevs  the  writ.  If  an  officer  uses 
nraore  force  than  is  necessary  to  arrest  and  de- 
tain, he  becomes  civilly  liable,  in  so  far  as 
would  any  other  wrongdoer;  and  if  he  re- 
fuses to  exhibit  the  warrant,  when  called 
upon  to  do  so,  or  to  make  known  under  what 
authority  he  assumes  the  right  to  arrest,  he 
may  thereby  forfeit  the  right  he  would  other- 
wise have  to  compensation  for  hurt  received 
by  force,  and  in  resisting  arrest.  State  v. 
Phinney^  42  Me.  890.  If  a  person  arrested 
ftboMld  ask  a  court  to  discharge  him  on  the 
S8L.B.A« 


ground  that  more  force  was  used  than  neces- 
sary to  arrest  and  detain  him,  on  the  ground 
tha't  he  was  not  informed  at  time  of  arrest  of 
the  authority  under  which  the  officer  was 
acting,  or  that  the  warrant  was  not  exhibited 
to  him  on  demand,  no  court  would  discharge 
him,  if  it  appeared  that  the  arrest  was  maide 
imder  a  valid  warrant  delivered  to  an  officer 
authorized  to  execute  it,  who,  in  person  or 
by  deputy,  had  made  the  arrest.  This  would 
follow  because  the  arrest  and  detention  would 
be  under  the  authority  of  law,  and  therefore 
legal.  ''If  the  officer  expressly  declare  that 
he  arrests  under  an  illegal  precept  and  on 
that  only,  yet  he  is  not  guilty  of  false  im- 
prisonment, if  he  had  at  the  time  a  legal 
one ;  for  the  lawfulness  of  the  arrest  does  not 
depend  on  what  he  says,  but  what  he  has. 
StaU  V.  Kirby,  24  N.  C.  201 ;  State  v.  Elrod, 
28  N.  C.  250.  Undoubtedly,  if  the  Jailer  had 
discharged  the  plaintiff,  the  sheriff  would 
have  been  liable  for  an  escape  on  Jones*  ex- 
ecution ;  for  the  jailer  is  the  sheriff's  deputy, 
and  bound  to  take  notice  of  the  wriu  in  the 
hands  of  his  superior,  and  a  detention  by  the 
jailer  is  justified,  if  one  by  the  sheriff  him- 
self would  have  been,  by  the  same  process.  ^ 
Meeda  v.  Carver,  30  N.  C.  298.  The  same 
rule  as  to  legality  of  arrest  was  asserted  by 
Lard  Holt  in  Orenville  v.  Colleffe  of  Fhyn- 
dans,  12  Mod.  886. 

In  the  case  before  us,  it  is  not  shown  that 
any  act  was  done  in  arresting  and  detaining 
the  plaintiff  that  would  not  have  been  strictly 
lawful  had  the  warrant  been  in  the  posses- 
sion of  the  deputies  at  time  and  place  of  ar- 
rest, nor  does  it  appear  thatplaintifflguffered 
any  loss,  indignity,  inconvenience,  or  dep- 
rivation of  freedom  which  he  would  not 
have  suffered,  had  the  warrant  then  been  in 
their  hands,  and  every  step  in  the  procedure 
contemplated  by  the  statute  strictly  fol- 
lowed ;  under  such  circumstances  we  are  of 
opinion  that  the  charge  of  the  court,  to  the 
effect  that  the  warrant  did  not  justify  the 
arrest  unless  it  was  in  possession  of  the  dep- 
uties at  time  and  place  of  arrest,  was  errone- 
ous. Authority  to  make  the  arrest  existing, 
the  manner  in  which  that  power  was  exer- 
cised ought  not  to  be  held  ground  for  civil 
action,  unless  therefrom  hurt  resulted  to 
plaintiff,  which  would  not  necessarily  have 
followed,  had  the  exact  procedure  contem- 
plated by  the  statute  been  pursued.  Only 
one  case  has  been  found  in  which  the  ruling's 
made  in  this  case  were  sustained  in  a  civil 
action  based  on  like  facts.  Such  seems  to 
have  been  the  ruling  of  the  court  of  errors 
and  appeals  of  New  Jersey  in  the  .case  of 
Smith  V.  Clark,  58  N.  J.  L.  197 ;  but  the  au- 
thorities cited  in  that  case  all  had  applicatioiA 
to  tiie  question  that  arises  in  a  criminal  case, 
where  a  person  is  charged  with  assault,  as- 
sault and  battery,  or  homicide  growing  out 
of  force  in  resisting  arrest,  which  are  not 
believed  to  be  applicable  to  this  case. 

For  the  errors  in  the  charge  of  the  court. 
the  jndgmentB  of  the  District  Court  and  Cknitt 
of  Civil  Appeals  will  be  reversed,  and  the  cause 
remanded. 

It  is  80  ordered. 
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CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


Be  James  S.  BARBER'S  ESTATE. 
Conn. ) 

1.  It  Is  rerenrible  error  to  instmct  the 
Jury  in  a  proceeding  to  establish  a  will 

that  if  from  the  whole  eyidenoe  '*it  is  left  uncer- 
tain whether  or  not  the  testator  was  of  sound 
mind,  then  it  is  left  tinoertain  whether  a  person 
of  sound  mind,  within  the  meaning  of  our  stat- 
ute, has  made  the  will,  and  the  will  should  not 
be  sustained,"  althoutrh  preceded  by  an  inti- 
mation that  the  proponent  has  the  burden  of 
establishing  the  wUl  by  only  a  ftiir  preponder- 
ance  of  evidence  and  followed  by  a  statement 
that  to  defeat  the  will  because  of  insane  delusions 
they  should  be  established  by  a  ^*fair  preponder-> 
ance  of  evidence/* 

8«  Although  the  burden  is  on  the  pro- 
ponents of  a  will  to  establish  the  san- 
ity of  the  testator  9  yet,  after  favorable  tes- 
timoDy  by  the  attesting  witnesses,  to  defeat  the 
will  the  testimony  of  contestants  must  so  far 
overcome  that  of  proponents  as  to  neutralize  the 
effect  of  the  legal  presumption  of  sanity. 

8«  To  instruct  the  Jury  that  the  burden 
is  on  the  proponents  of  a  will  to  estab- 
lish the  testator*8  sanity  and  that  they  must  fail 
if  at  the  close  of  the  evidence  the  '"scales  stand 
evenly  balanced"  without  instructing  as  to  the 
legal  presumption  of  sanity,  is  reversible  error. 

4.  The  Ikct  that  many  persons  after 
conwersing^  with  a  testator  and  ob- 
serving his  conduct  believed  him  to  be 
insane  is  not  a  proper  one  upon  which  to  base 
a  bypoAetica]  question  to  an  expert  as  to  his 
capacity  to  form  an  opinion  regarding  testator^s 
sanity,— at  least  if  the  conversations  and  descrip- 
tions of  conduct  are  not  stated;  nor  is  the  fact 
that  persons  who  observed  his  conduct  advised 
his  wife  that  it  was  unsafe  for  her  to  remain 
alone  with  him. 

6.  In  a  hypothetical  question  to  an  ex- 
pert as  to  his  capacity  to  form  an 
opinioift  reg^ardinir  the  sanity  of  a  tes- 
tator attacked  because  of  an  insane  delusion  as 
to  the  Illegitimacy  of  his  children,  which  is  based 
on  their  being  disinherited,  the  true  value  of  the 
estate  and  the  amount  given  the  children  should 
be  stated,  and  not  the  inventory  value  and  the 
counsel's  statement  that  the  children's  share  was 
^inconsiderable"  and  amounted  to  *^practical  dis- 
inheritance.** 

6*  After  enumerating^  a  gvemA  number 
of  fiusts  as  the  basis  for  a  hypothetical 
question  to  an  expert  it  is  Improper  to  incor- 
porate the  entire  testimony  of  a  witness  without 
stating  it  to  be  considered  ^n  connection  with*' 
the  other  facts  and  propositions  named. 

7*  A  hypothetical  question  to  an  expert 
witness  testifying  to  a  person's  mental 
condition  about  which  he  has  no  personal 
knowledge  is  improper,  if  it  falls  to  present  facts, 
which  it  Includes,  in  their  just  and  true  relation 
and  causes  them  to  appear  in  one  that  is  untrue 
and  unjust. 

5.  An  appeal  from  a  probate  decree 
approTlnip  or  disapprovinip  an  alleged 


will  is  not  an  "action  by  or  against  the 
representatives  of  a  deceased  person"  within  the 
meaning  of  Gton.  Stat.,  8 1004,  making  memoranda 
In  his  books  evidence  of  the  facts  therein  stated 
in  such  actions. 
9«  A  larfl^  number  of  letters  alleged  to 
have  called  forth  letters*  copies  of 
which  in  a  testator's  letter  book  hawe 
been  admitted  on  the  question  of  his  mental 
capacity  should  not  be  laid  in  a  mass  before  the 
Jury  unread,  for  them  to  examine  or  not  as  they 
should  feel  inclined;  but  absence  of  proof  of  au- 
thenticity, that  they  were  received  in  due  course 
of  mail,  or  of  any  offer  to  produce  their  authors 
for  examination,  is  not  ground  for  rejecting 
them  if  they  were  found  among  testator*s  papers 
with  his  memoranda  on  them. 

(October  %,  189B.) 

APPEAL  by  proponents  from  a  Judgment 
of  the  Superior  Court  for  Hartford  County 
setting  aside  a  will  which  had  been  admitted 
to  probate  bythe  Probate  Court  for  the  Dis- 
trict of  East  Windsor.    BeverMed, 

The  facts  sufficiently  appear  in  the  opinion. 

Me$9r9.  W.  C.  ^  w.  S.  Case,  for  appel- 
lants: 

In  actions  by  or  against  the  represffotativea 
of  deceased  persons,  the  entries,  memoranda, 
and.  declarations  of  the  deceased  relevant  to 
the  matter  in  issue  may  be  received  as  evi- 
dence. 

Gen.  Stat.  §  1094. 

This  is  an  action. 

It  is  an  action  by  or  against  the  repi^senta- 
tives  of  deceased  persons. 

Piai^  V.  Eddy,  56  Conn.  888. 

The  expert  must  know  from  the  question  it- 
self Just  what  the  evidence  truly  shows,  t.  e.^ 
upon  the  assumptions  of  the  questioner,  or  hia 
answer  is  valueless. 

Those  interested  in  his  answer  must  know 
from  the  question  itself  what  the  expert  is  be- 
lieving to  be  the  state  of  facts,  in  other  words, 
what  the  evidence  truly  shows,  or  the  answer 
is  valueless. 

Oarpejhter  v.  Blake,  2  Lans.  206;  Beynolds  v. 
Bobineon,  64  N.  Y.  595;  Seymour  v.  Fellom,  77 
N.  Y.  178;  Guiterman  v.  Liverpool,  N,  F.  <fc  P. 
8.  8.  Co,  88  N.  Y.  858;  Cowley  v.  People,  88  N. 
Y.  470, 88  Am.  Rep.  464;  DillOer  v.  Home  L. 
Ine.  Co.  87  N.  Y.  82. 

In  order  properly  to  form  an  opinion,  the 
witness  should  have  had  full  information  as  to 
the  ascertained  or  supposed  state  of  facts  upon 
which  his  opinion  is  based.  He  could  not  be 
called  upon  to  determine  the  truth  of  the  facts 
sworn  to  before  giving  such  opinion.  It  is 
not  his  province  to  draw  inferences  from  the 
evidence  of  other  witnesses,  or  to  take  in  such 
facts  as  he  can  recollect,  and  thus  form  an 
opinion. 

Guiterman  v.  Liverpool,  N,  T.  <fc  P.  8,  8.  Go, 
supra. 

What  is  "testamentary  capacity"  in  this 
state? 

The  couit  in  Dunham's  App,,  27  Conn.  207, 


Note.— The  subject*  of  burden  of |  proof  as  to  a 
testator*s  competenoy  which  is  very  fully  consid- 
ered in  the  above  ease  is  exhaustively  annotated 
with  the  ease  of  Prentis  v.  Bates  (Mich.)  17  L.  K.  A. 
22L.aA. 


494,  which  is  somewhat  out  of  harmony  with  the 
weiRht  of  authority  shown  by  that  note  and  rein- 
forced in  the  main  by  the  case  above. 
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cays:  "The  proper  iDqulry  in  such  cases  is, 
Has  the  testator  mind  enough  to  know  and  ap- 
preciate his  relations  to  the  natural  objects  of 
bis  bounty,  and  the  character  and  effect  of  the 
dsspositions  of  his  will?  If  he  has,  then  he 
has  a  sound  and  disposing  mind  and  memory, 
although  his  mind  may  not  be  entirely  unim- 
paired?' 

In  St.  Leger^t  Jpp.,  34  Conn.  449,  91  Am. 
Dec.  789,  the  court  said:  "It  was  not  neces- 
sary that  the  testator  should  have  been  capable 
of  transacting  business  generally,  but  that  he 
had  sufficient  capacity  to  make  a  will  if  he 
understood  the  business  in  which  he  was  en- 
gaged and  the  elements  of  it,  namely,  if  he 
recollected  and  understood,  or  in  other  words, 
<x>mprehended,  the  nature  and  condition  of  his 
property,  the  persons  who  were  or  should  be 
the  natural  objects  of  his  bounty,  and  his  rela- 
tion to  them,  the  manner  in  which  he  wished 
to  distribute  it  among  or  withhold  it  from 
them,  and  the  scope  and  bearing  of  the  pro- 
visions of  the  will  he  was  making." 

The  rule  is  thus  stated  in  Bie/imond's  App. , 
59  Conn.  245:  "The  law  merely  requires  that 
the  testator  should  be  possessed  of  sufficient  in- 
telligence and  memory  to  fairly  and  rationally 
know  and  comprehend  the  effect  of  what  he  is 
doing,  and  the  nature  and  conditions  of  his 
property,  to  understand  who  are  or  should  be 
the  natural  objects  of  his  bounty,  and  his  re- 
lations to  them,  the  manner  in  which  he  wishes 
to  distribute  it  among  or  withhold  it  from 
them,  and  the  scope  and  bearing  of  the  pro- 
Tisions  of  the  will  he  is  makine." 

In  CoTMtack  y.  EadlpmeEed.  8o€.,  8  Conn. 
"261,  20  Am.  Dec.  100,  the  court  says:  "Those 
who  claim  under  the  will  must  take  upon 
themselves  the  burden  of  proof;  and  they 
must  not  only  prove  that  the  will  was  formally 
executed,  but  that  the  testator  was  of  sound 
and  disposing  mind.  And  where  there  is  ne- 
cessity for  any  proof  on  the  part  of  the  plain- 
tiff he  ought  to  begin." 

In  Kno^%  App„  26  Conn.  22,  the  court  states 
that  without  some  evidence  of  capacity  the  law 
•did  not  presume  it,  as  in  the  ordinary  case  of 
«  party  who  executes  a  deed  or  other  contract. 

Without  what  evidence  of  capacity?  With- 
out a  preponderance  of  evidence  on  the  whole 
cajse?  Clearly  not,  or  the  court  would  have 
••o  stated — nor  would  it  have  recognized  a  pre- 
sumption of  the  law  unless  such  presumption 
•exists. 

There  is  but  one  thing  that  this  phrase  can 
mean,  and  that  is,  that  the  proponents  must  at 
the  outset  introduce  their  *  'statutory  evidence" 
upon  the  statutory  requirements,  and  this  hav- 
ing been  done,  the  presumption  of  law  is  es- 
tablished, and  the  burden  of  proof  shifts  to 
those  who  assail  the  will. 

Denuon'a  App.  29  Conn.  403;  Field* s 
App.  86  Conn.  277;  Dale^s  App.  57  Conn.  132; 
Living»Um*$  App.  68  Conn.  74. 

In  one  sense  there  is  no  limit  to  the  latitude 
which  the  law  gives  a  testator  In  the  disposi- 
tion of  his  property.  He  may  dispose  of  it  by 
wHl,  and  me  law  concerns  itself  no  farther 
than  this.  It  is  not  therefore  from  the  pro- 
▼isioDs  of  the  will  itself  that  the  question  of 
'Capacity  is  or  can  be  determined,  however  ap- 
parently unjust  or  absurd  they  may  appear, 
but  it  is  from  a  consideration  of  the  testator's 
122  Xi.R.  A. 


reasons  and  motives  taken  In  connection 
with  them,  for  it  must  be  remembered  that 
testamentary  capacity  is  evidenced  as  well  by 
withholding  as  it  is  by  giving. 

Bt.  LMer$App.  supra. 

Mr.  ifikuk  li.  Hunter  also  for  appellants. 

Messm.  Charles  H.  Briaeoe*  Arthur  F. 
Eflrer^eston,  and  William  J«  MeConville* 
ff\f  AnFM^IlpAfl* 

In  CawUy  v.  PeopU,  83  N.  Y.  470,  38  Am. 
Rep.  464,  the  court  said:  "The  claim  is  that 
a  hypothetical  question  may  not  be  put  to  an 
expert  unless  it  states  the  facts  as  they  exist. 
It  is  manifest,  if  this  is  the  rule,  that  in  a  trial 
where  there  is  a  dispute  as  to  the  facts,  which 
can  be  settled  only  by  the  iury,  there  would  be 
no  room  for  a  hypothetical  question.  The 
very  meaning  of  the  word  is  that  it  supposes, 
assumes  something  for  the  time  being.  Each 
side,  in  an  issue  or  fact,  has  its  theory  of  what 
is  the  true  state  of  the  facts,  and  assumes  that 
it  can  prove  it  to  be  so.  to  the  satisfaction  of 
the  jury;  and  so  assuming,  shapes  hypothetical 
questions  to  experts  acconlingly.  And  such  is 
the  correct  practice." 

It  is  only  required  that  the  testimony  should 
tend  to  establish  every  supposed  fact  embraced 
in  the  question. 

Rogers,  Expert  Testimony,  p.  40,  and  cases 
cited. 

Such  a  question  is  not  improper  because  it 
includes  part  of  the  facts  in  evidence. 

JSteams  v.  Field,  90  N.  Y.  640;  Filer  r.  New 
York  Cent.  B.  Co.  49  N.  Y.  42.  10  Am.  Rep. 
327;  Eartnett  v.  Oarvep,  66  N.  Y.  641;  Rogers. 
Expert  Testimonv.  p.  40:  Mercer  v.  Vote,  67 
N.  Y.  56;  WoodSurp  v.  Obear,  7  Gray,  471; 
1  Rice,  Ev.  pp.  849,  350,  and  cases  cited:  Bora- 
back  V.  Pennsylvania  Co.  58  Conn.  292. 

When  the  memoranda  and  the  diaries  were 
permitted  to  go  to  the  jury  as  evidence  on  the 

auestion  of  sanity,  they  went  to  the  Jury  for 
le  only  purpose  for  which  they  could  go,  the 
issue  of  sanity  being  the  only  issue  to  which 
the  evidence  in  the  cause  is  directed. 

8t.  Leger^s  App.  84  Conn.  447,  91  Am.  Dec. 
735;  Livingstones  App.  63  Conn.  68. 

The  written  memoranda  of  the  testator  stand 
upon  the  same  footing  with  his  oral  declara- 
tions, and  may  be  introduced  in  evidence  for 
the  same  reasons  and  for  none  other  than  his 
oral  declarations. 

Shailer  v.  Bumstead,  99  Mass.  112;  Lane  v. 
Moore,  151  Mass.  87;  Woodward  v.  Sullivan, 
152  Mass.  470;  Bobinson  v.  Adams,  62  Me.  413, 
16  Am.  Rep.  473;  Comsiock  v.  Hadlyme  Ecel. 
doc.  8  Conn.  254,  20  Am.  Dec.  100;  Canada's 
App.  47  Conn.  463;  Dale^s  App.  57  Conn.  143. 

The  case  at  bar  is  not  an  action  within  the 
meaning  of  this  statute. 

Such  memoranda  are  only  admissible  when 
the  action  is  in  some  way  to  affect  the  quantity 
of  the  estate. 

Lockwood  V.  Lockwood,  56  Conn.  106;  Pizley 
V.  Eddy,  Id.  886. 

In  the  charge  as  to  burden  of  proof  the  court 
is  sustained  by  Comstoek  v.  Eadlyme  Eecl.  Soc. 
supra;  Knoxs  App.  26  Conn.  20;  Canada's 
App.  47  Conn.  450;  Balers  App.  67  Conn. 
127;  BichmoncTs  App.  59  Conn.  226;  Living- 
ston's App,  63  Conn.  68;  Elaney  v.  Sargent, 
1  Mass.  335;  Orowninshield  v.  Crownin- 
shield,  2  Gray,  624;  BaaUer  v.  Abbott,  7  Gray, 
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71;  Baldmn  ▼.  Parker,  99  Mass.  79,  96  Am. 
Rep.  697;  Barker  v.  Oomins,  110  Mass.  477; 
Qerrish  y.  Na9on,  22  Me.  488,  89  Am.  Dec. 
589;  alley  v.  Cdley,  84  Me.  162;  Bobineon  v. 
Adams,  62  Me.  869.  16  Am.  Rep.  473;  Wil- 
iiams  V.  Bobinson,  42  Vt.  658, 1  Am.  Rep.  859; 
Ddafield  v.  Parish,  25  N.  Y.  9. 

The  question  was  whether  the  testator  was 
of  sound  or  unsound  mind,  and  the  burden 
was  upon  the  proponents  of  the  will  to  show 
that  he  was  of  a  sound  mind.  The  form  of 
in.oanity  bad  nothing  to  do  with  this  burden. 

Comstoek  v.  Hadlyme  Eeel.  8oc.  supra. 

Setting  aside  cases  of  dementia  and  loss  of 
mind  or  intellect,  the  true  lest  of  Insanity  is 
mental  delusion. 

liings  v.  American  Tract  8oc.  95  N.  Y.  611; 
A  merican  Seamen's  Friend  8oc.  v.  Hopper,  88 
N.  Y.  624. 

Where  the  mental  disorder  is  a  delusion  upon 
one  or  a  few  particular  subjects,  the  testimony 
of  persons  with  whom  he  has  not  had  occasion 
to  hpeak  on  those  subjects  is  of  no  weight. 

American  Seamen's  Friend  Soe.  v.  Eapper^ 
38  N.  Y.  621;  Hammond,  Med.  Jur.  pp.  87,  76. 

Fenn,  •/.,  delivered  the  opinion  of  the 
court : 

An  appeal  having  been  taken  to  the  superior 
court  from  an  order  and  decree  of  the  court 
of  probate  for  the  district  of  East  Windsor, 
proving  and  approving  an  instrument  pur- 
porting to  be  the  last  will  and  testament  of 
one  James  S.  Barber,  disposing  of  a  consider- 
able estate,  on  the  trial  to  the  jury  the  valid- 
ity of  said  instrument  was  contested,  mainly 
on  the  ground  that  the  alleged  testator  wa.s 
not  of  sound  and  disposing  mind  and  memory 
at  the  time  of  its  execution.  The  jury  re- 
turned a  verdict  setting  aside  said  will, 
which  was  accepted  by  the  court,  and  judg- 
ment  rendered  thereon.  From  that  judgment 
an  appeal  was  taken  to  this  court,  and  several 
reasons  assigned. 

We  will  consider  first,  as  of  the  greatest 
general  importance,  the  exceptions  to  the 
charge  to  the  jury.  Upon  the  trial  the  pro- 
ponents and  present  appellants,  having  in- 
troduced the  alleged  will,  also  introduced 
the  evidence  of  the  two  surviving  witnesses 
to  the  will,  tending  to  prove,  and  which  they 
claimed  did  prove,  its  due  execution,  and 
that  the  testator  was  of  sound  and  disposing 
mind  and  memory  at  that  time.  They  then 
rested,  and  the  contestants  went  forward  and 
introduced  evidence  to  show  the  want  of  ca- 
pacity, mainly,  as  was  claimed,  because  of 
the  existence  of  an  insane  delusion  existing 
in  the  mind  of  said  Barber  in  reference  to  the 
paternity  of  his  children.  This  was  met  by 
evidence  offered  by  the  proponents  in  rebut- 
tal.  The  court,  in  the  course  of  its  some- 
what lenffthy  charge  to  the  jury,  made  several 
more  or  less  direct  references  to  the  subject 
of  the  burden  of  proof  upon  the  question  of 
capacity.  We  will  quote  such  portions  of 
these  references  as  seem  in  any  way  material. 
Early  in  the  charge,  the  court,  having  ex- 
plained what  constitutes  testamentary  capac- 
ity, said:  "If,  gentlemen,  you  are  satisfied 
by  a  fair  preponderance  of  the  evidence  that 
the  testator  had  this  kind  of  mental  capacity, 
understanding,  and  strength  at  the  time  of 
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making  this  will,  it  will  be  your  duty  to- 
find  that  he  was  of  sound  mind,  and,  upon 
this  issue,  render  a  verdict  for  the  propohents- 
in  favor  of  the  will.  If,  on  the  other  hand, 
you  are  not  satisfied  by  a  fair  preponderance 
of  evidence  that  the  testator,  at  tne  time  of 
executing  this  will,  had  the  kind  of  mentals 
stren^h  and  capacity  which  I  have  been  de- 
scribing to  you,  it  will  be  your  duty  to  find 
that  he  was  not  of  sound  mind,  and  your 
verdict  should  be  for  the  contest-ants,  and 
against  the  will.  Gentlemen,  the  burden  of 
proof  as  to  the  soundness  of  mind  of  the  tes- 
tator lies,  in  every  case,  on  the  parties  rely- 
ing on  the  will,  and  they  must" satisfy  you 
that  it  is  the  will  of  a  capable  testator ;  and 
when  the  whole  matter  is  before  you,  on  evi- 
dence given  on  both  sides,  if  the  evidence 
does  not,  by  a  fair  preponderance  of  it,  sat- 
isfy you  that  the  will  is  the  will  of  a  com- 
petent testator,  you  ought  not  to  affirm,  br 
your  verdict  that  it  is.  In  other  words,  if, 
when  the  whole  matter  is  before  you,  on  tha^ 
evidence  given  on  both  sides,  it  is  left  un- 
certain whether  or  not  the  testator  was  of 
sound  mind,  then  it  is  left  uncertain  whether 
a  person  of  sound  mind,  within  the  meaning 
of  our  statute,  has  made  the  will,  and  the- 
will  should  not  be  sustained.  In  the  course 
of  the  trial,  gentlemen,  the  balance  of  evi- 
dence  may  fluctuate  from  one  side  to  the 
other,  but  the  burden  of  proof  remains  where 
it  was  at  the  outset,— upon  the  advocates  of 
the  will ;  and  unless,  at  the  close  of  the  trial,, 
the  balance  is  with  the  advocates  of  the  will, 
unless  the  beam  of  the  scale  tips  down  on 
the  side  of  the  advocates  of  the  will,  they 
must  fail.  It  is  not  sufficient  that  the  scales 
stand  evenly  balanced.  There  must  be  a  fair 
preponderance  in  the  proponents'  favor  to 
justify  a  verdict  sustaining  a  will.  As  I 
have  before  said  to  you,  no  person,  unless  of 
the  age  of  eighteen  years  and  of  sound  mind, 
can  dispose  of  his  oV  her  property  by  will  • 
hence,  when  the  advocates  or  proponents  of 
the  will  present  the  instrument,  they  must 
satisfy  you  by  a  fair  preponderance  of  the 
evidence  that  the  deceased,  at  the  time  he 
executed  the  will,  belonged  to  the  class  of 
persons  who  by  law  can  make  wills."  To- 
wards the  close  of  the  charge,  the  court  said  : 
**In  the  case  at  bar  the  burden  of  proof  i» 
upon  the  executor  to  show  that  James  8. 
Barber  was,  at  the  time  of  the  execution  of 
his  alleged  will,  of  a  sound  and  disposing 
mind ;  and  if,  upon  the  whole  evidence,  you 
are  uncertain  whether  James  8.  Barber,  at. 
the  time  of  the  execution  of  said  alleged  will* 
was  of  sound  mind  or  not,  then  it  is  left  un- 
certain whether,  under  the  statute,  he  was 
capable  of  making  a  will,  and  it  Is  your 
duty  to  render  a  verdict  for  the  contestants. 
Ana  I  will  further  add,  to  render  a  will  in- 
valid, because  of  unsoundness  of  mind  of  the 
testator,  it  Is  not  necessary  to  show  that,  at 
the  time  of  making  the  supposed  will,  ho 
was  demented  or  an  imbecile,  and  wholly 
deprived  of  sense.  It  is  sufficient  if  you  are 
satisfied  by  a  fair  preponderance  of  the  evi- 
dence that  he  was  affected  with  an  insane 
delusion  or  delusions,  and  that  the  provisions 
in  his  will  were  the  product  of  such  insane 
delusion  or  delusions."    The  proponents,  Ib* 
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their  reaflons  of  appeal,  complain  that  this 
charge  of  the  court,  and  especially  the  mat- 
ter oontained  in  the  last  quotation,  (as  well 
as  in  MToral  other  portions  of  the  charge, 
which  we  have  deemed  it  unnecessary  to 
qoote,)  was  confusing  and  contradictory. 
Confining  our  comments  to  the  language 
quoted,  we  are  constrained  to  say  that  it 
appears  to  us  that  there  is  some  apparent 
foundation  for  this  criticism.  Taking  the 
language  used,  strictly  and  without  qualifi- 
cation, there  would  seem  to  be  three  confiict- 
ing  rules,  each  distinctly  stated :  first,  that 
Che  burden  of  proving  that  the  will  was  the 
same  act  of  the  testator,  by  a  fair  prepon- 
derance of  evidence,  lies  **  in  every  case,  ^  and 
remains  throughout  the  trial,  upon  the  pro- 
ponents of  the  instrument ;  second,  that  the 
burden  on  the  proponents  is  not  that  of  proof 
by  a  fair  preponderance  of  evidence,  but  by 
such  evidence  as  brings  certainty  upon  the 
point  to  the  minds  of  the  triers ;  third,  in 
order  to  defeat  the  probate  of  a  will,  on  the 
ffTound  of  its  bein^  the  product  of  an  insane 
delusion  or  delusions,  the  jury  should  be 
satisfied,  by  a  fair  preponderance  of  evidence, 
of  the  existence  and  effect  of  such  delusions. 

If  the  last  of  these  rules  had  stood  alone, 
and  had  been  so  stated  that  the  lury  might 
be  presumed  to  have  understood  it,  and  that 
it  was  their  duty  to  be  guided  by  it,  the 
proponents*  ground  of  complaint  against  the 
charee,  whicn  we  are  at  present  considering, 
could  be  dismissed.  But,  taking  the  lan- 
guage which  we  have  quoted  as  a  whole, 
(and  there  is  nothing  elsewhere  in  the  charge 
which  in  any  manner  explains  or  modifies 
it,)  it  is  not  only  possible  to  see  how  the 
Jurv  may  have  been  misled,  but  it  is  impos* 
sible  to  see  how  it  could  have  been  otherwise. 
The  statement  twice  made  in  different  por- 
tions of  the  charge — that  '*  if,  when  the  whole 
matter  is  before  you,  on  the  evidence  given 
on  both  ddes,  it  is  left  uncertain  whether  or 
not  the  testator  was  of  sound  mind,  then  it 
is  left  uncertain  whether  a  person  of  sound 
mind,  within  the  meaning  of  our  statute,  has 
made  the  will,  and  the  will  should  not  be 
sustained'*— would,  as  it  appears  to  us,  be 
likely  to  impress  the  jury,  and  remain  in 
their  minds,  as  the  salient  feature  of  the 
•charge.  Such  a  principle,  if  correct,  would 
have  the  advantage  of  being  most  easy  to 
understand  and  to  apply.  The  trouble  is 
that  it  is  manifestly  incorrect,  none  the  less 
because  it  appears  to  be  a  quotation  from  the 
language  of  the  supreme  court  of  Massachu- 
setts in  the  case  of  OrownirUhiM  v.  Orownin- 
shield,  2  Gray,  524,  684,  and  so  much  so  that 
it  would  be  injustice  to  the  learned  judge  to, 
believe  that  he  intended  it  to  be  understood 
or  believed  that  it  would  be  understood  by 
the  Jury  literally,  strictly,  and  without 
qualification,  as  by  the  word  ''equally"  be- 
fore "uncertain,"  or  by  the  other  language 
which  immediately  preceded  and  that  which 
immediately  followed  it.  As  it  seems  to  us, 
-nevertheless,  that  it  mnst  have  been,  on  this 
ground,  therefore,  it  must  be  held  (as  further 
claimed  by  the  proponents)  that  the  charge 
•of  the  court  was  erroneous. 

But  a  question  of  more  general  interest  and 
'Importance  remains  to  be  considered,  in  ref- 
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erenoe  to  the  portion  of  the  charge  stating  as 
the  rule  that  the  burden  of  proof  as  to  capac- 
ity, by  a  fair  preponderance  of  evidence,  re- 
mains in  every  case,  and  throughout,  upon 
the  proponents  of  the  will.  The  inquiry  is 
whether  this  is  a  correct  statement  of  the  law 
and  practice  in  this  state,  or.  rather,  what 
the  correct  rule  and  principle  is.  In  consid 
ering  this  question,  an  examination  at  length 
of  the  decisions  in  other  jurisdictions  would 
be  of  little  practical  utility,  for  the  slightest 
inspection  will  disclose  an  irreconcilable 
conflict  of  views  and  opinions  upon  the  sub- 
ject. Thus,  in  2  Greenleaf  on  Evidence,  15th 
ed.  g  689,  it  is  said  in  the  text:  ''In  regard 
to  insanity  or  want  of  sufilcient  soundness  of 
mind,  we  have  heretofore  seen  that  though 
in  the  probate  of  a  will,  as  the  real  issue  is 
whether  there  is  a  valid  will  or  not,  the  ex- 
ecutor is  considered  as  holding  the  affirma- 
tive, and  therefore  ma^  seem  bound  affirma- 
tively to  prove  the  sanity  of  the  testator,  yet 
we  have  also  seen  that  the  law  itself  pre- 
sumes every  man  to  be  of  sane  mind  until 
the  contrary  is  shown.  The  buiden  of  prov- 
ing unsoundness  or  imbecility  of  mind  in 
the  testator  is  therefore  on  the  party  impeach- 
ing the  will  for  this  cause."  While,  in  a 
note  to  the  same  section,  authorities  are  first 
j2:iven  in  support  of  the  doctrine  stated  in  the 
text,  then  it  is  said :  "  It  is  not  so  held  uni- 
versally, and  the  better  rule  is  that  the  bur- 
den of  proof,  both  of  the  execution  and  the 
capacity  of  the  testator,  is  upon  him  who 
attempts  to  set  up  the  will. "  Authorities  in 
support  of  that  statement  are  then  given,  and 
the  note  then  ends  with  these  words:  "In- 
deed, the  question  of  the  burden  of  proof  in 
a  plea  of  insanity  is  one  which  is  variously 
decided,"— a  statement  which,  satisfactory 
or  not,  is  doubtless  correct.  We  shall  there- 
fore, so  far  as  a  consideration  of  the  authori- 
ties elsewhere  is  concerned,  content  ourselves 
with  saying  that  while  in  some  of  the  states 
the  buraen  of  proving  want  of  capacitv  is 
held,  as  stated  In  the  text  of  Greenleai,  to 
be,  throughout,  upon  the  contestants  of  a 
will,  in  others,  and  perhaps  most,  either  by 
virtue  of  statutes  or  in  accordance  with  the 
decisions  of  the  courts  of  last  resort,  affirma- 
tive proof  of  sanity  is  required  from  the 
proponents ;  but  that  generally  speaking,  in 
such  jurisdictions^  notwithstanding  such  re- 

auirement  of  affirmative  proof  of  capacity, 
le  general  presumption  oi  sanity  is  held  to 
continue,  and  that,  if  the  evidence  is  balanced 
and  so  doubtful,  such  presumption  should 
prevail,  (Trish  v.  NeufeU,  62  HI.  196;  Cbr- 
pent&r  v.  Calnert,  88  111.  62 ;  DdaipM  v.  Par- 
iff^  25  N.  Y.  9 ;  EaukinB  v.  Orimet,  18  B. 
Mon.  257 ;)  or,  as  it  is  held,  that,  on  formal 
proof  of  capacity  by  the  attesting  witnesses, 
the  burden  of  the  proponents  has  been  dis- 
charged, and  thereafter  rests  upon  the  partv 
alleging  incapacity.  Sloan  v.  Maxtoell,  8  N. 
J.  Eq.  568 ;  Toe  v.  MeOord,  74  111.  88;  Mayo 
V.  JoMS,  78  N.  C.  402 ;  I7ump9on  v.  Kyner, 
65  Pa.  868;  Egbert  v.  Es^)ert,  78  Pa.  826; 
Rich  V.  Bowker,  25  Kan.  7;  Cole' 9  WiU,  49 
Wis.  179. 

Import-ant  cases,  illustrativeof  these  views, 
are  Perkine  v.  Perkim,  89  N.  H.  168,  and 
Taffy,  Hoemer,  14  Mich.  809.    In  the  former 
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case  the  court  said :  "  That  every  man  is  pre- 
sumed to  be  sane  is  abundantly  proved  by 
the  authorities.  We  think  that  although  the 
subscribing  witnesses,  if  they  can  be  pro- 
duced, must  be  examined  in  relation  to  l^e 
soundness  of  the  testator's  mind,   yet  the 

Sarty  propounding  a  will  for  probate  is  un- 
er  no  general  duty  to  offer  any  evidence  of 
the  testator's  sanity,  but  may  safely  relv 
upon  the  presumption  of  the  law  that  afl 
men  are  sane,  until  some  evidence  to  the  con- 
trary is  offered."  And  it  was  further  said 
that  though  the  burden  of  proof  is  upon  the 
party  who  asserts  the  validity  of  the  will, 
and  this  burden  remains  upon  him  until  the 
close  of  the  trial,  he  need  introduce  no  proof 
upon  this  point  until  something  appears  to 
the  contrary.  In  Taff  v.  Hosmer,  supra, 
Cooley,  <iC,  delivering  the  opinion  of  the 
court,  said:  "The  party  assuming  the  bur- 
den of  establishing  a  will  has  not  supposed 
himself  bound  in  his  opening,  to  go  further 
than  to  give  evidence  by  the  subscribing 
witnesses  of  these  facts,  which  would  make 
out,  prima  facie,  a  valid  testamentary  in- 
strument, and  has  left  all  further  evidence 
on  the  subject  of  mental  capacity  to  be 
brought  in  by  way  of  answer  to  that  adduced 
by  the  contestant.  The  evidence  at  the  open- 
ing has  usually  been  of  a  formal  character, 
and  the  proponent  has  confiued  himself  to 
inquiries  of  a  general  nature  respecting  the 
signing  and  attestation,  and  whether  at  the 
time  the  party  appeared  to  understand  the 
business  in  which  he  was  engaged.  To  prove 
that  the  decedent  was  not  insane  is  to  prove 
that  an  exceptional  state  of  facts  did  not 
exist ;  in  other  words,  it  is  to  prove  a  nega- 
tive, and,  on  general  principles,  very  slight 
evidence  only  should  be  demanded  of  the 
party  called  upon  to  prove  such  a  state  of 
facts.*'  See  also  Banker  v.  Banker,  63  N. 
Y.  409 ;  Dean  v.  Dean,  27  Vt.  746 ;  Turner 
v.  Cook,  86  Ind.  129 ;  HerheH  v.  Berner,  81 
Ind.  1;  Jenkim  v.  TMn,  81  Ark.  806;  and 
Stuhbs  V.  Houston,  88  Ala.  555. 

The  above  language  of  Judge  Cooley  states 
very  correctly,  we  think,  the  existing  prac- 
tice in  this  state,  except,  perhaps,  as  to  the 
form  of  the  inquiry  put  to  attesting  wit- 
nesses concerning  the  capacity  of  the  testator ; 
and  the  views  expressed  as  to  the  character 
of  evidence  of  the  nonexistence  of  insanity, 
pertinent  as  they  are,  would  be  even  more  so 
when,  as  in  the  case  before  us,  the  issue  raised 
was  mainly  as  to  the  existence  in  the  mind 
of  the  alleged  testator  of  an  insane  delusion 
OB  one  point  only,  consistent  with  general 
capacity  to  do  business  and  to  manage  suc- 
cessfully a  large  estate,  concerning  which 
delusion  the  court,  in  its  charge,  at  the  re- 
quest of  the  contestants,  said  to  the  jury : 
*^When  the  mental  disorder  is  a  delusion 
upon  one  or  a  few  particular  subjects,  the 
testimony  of  persons  with  whom  he  has  not 
had  occasion  to  speak  on  those  subjects  is  of 
not  so  much  weight  as  that  of  those  with 
whom  he  had  occasion  to  speak  on  those  sub- 
jects, " — ^a  statement  the  correctness  of  which, 
in  point  of  law,  counsel  for  the  contestants. 
In  their  brief,  justify,  by  saying  that  the 
court  could  have  gone  further,  and  charged 
thp  jury.  In  the  language  of  Chief  Justice 
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Denlo,  in  American  Seamen*s  Friend  Soe.  v» 
Hopper,  88  N.  Y.  631,  that,  under  such  cir- 
cumstances, "the  testimony  of  persons  with, 
whom  he  has  not  had  occasion  to  speak  oiv 
those  subjects  is  of  no  weight."  It  ought, 
we  think,  to  be  manifest  that,  if  this  be  cor- 
rect, the  position  of  the  proponents  of  a  will 
attacked  on  the  ground  of  an  insane  delusion 
on  one  or  a  few  particular  subjects,  existing 
in  the  mind  of  the  claimed  testator,  com- 
pelled to  bear  throughout,  and  unrelieved 
by  any  presumption  of  sanity,  (even,  as  it 
would  seem,  by  a  presumption  that,  if  the 
decedent  were  sane  on  subjects  generally,  he 
was  so  as  to  all,  until  the  contrary  appeared, ) 
the  burden  of  proving  the  nonexistence  of 
any  form,  general  or  special,  of  incapacity, 
which  could  have  affected  the  provisions  of 
the  instrument,  (a  burden  which  though 
negative  in  its  nature,  could  only  be  dis- 
charged by  positive  evidence,— the  evidence 
of  those  who  had  talked  with  the  testator  od 
subjects  which  the  proponents  of  the  will 
may  claim  never  entered  into  his  thoughta 
at  all,)  if  this,  we  say,  be  a  correct  state- 
ment of  the  law,  the  position  of  the  propo- 
nents of  a  will  must  be  difficult  in  the  ex- 
treme. 

But  it  is  time  that  we  came  to  an  examina- 
tion of  the  Connecticut  decisions,  and  the 
rule  to  be  deduced  from  them.  In  Comstock 
V.  Hadlyme  EccL  Soe.,  8  Conn.  254,  it  was 
held  that,  on  an  appeal  from  a  decree  of  a 
court  of  probate  establishing  a  will,  the  bur- 
den of  proof  as  to  the  capacity  of  the  testator 
rests  upon  the  party  claiming  under  such 
will,  who  is  therefore  entitled  to  go  forward 
on  the  trial.  This  decision  was  approved 
and  affirmed  in  Knox's  App. ,  26  Conn.  22,  and 
followed  in  Dale's  App.,  57  Conn.  182,  and 
Livingston's  App,,  63  Conn!  74.  It  is  the 
settled  and  undoubted  law  of  this  state.  But 
this  statement  does  not  decide ;  it  is  only 
preliminary  to  the  real  question  'before  us: 
what  is  the  nature,  character,  and  extent  of 
that  burden?  What  does  it  demand  of  the 
proponents?  It  requires,  in  the  first  instance, 
that  one  or  more  of  the  subscribing  witnesses, 
if  alive  and  within  reach  of  the  process  of 
the  court,  should  be  called  and  examined, 
in  reference  both  to  execution  and  capacitv. 
It  is  the  right  of  the  party  contesting  the 
validity  of  the  will  to  require  that  all  the 
attesting  witnesses  so  within  reach  of  process 
should  be  called,  but  such  right  is  waived 
where  no  demand  is  made  therefor  before  the 
final  closing  of  the  evidence  in  the  case. 
Field's  App.,  36  Conn.  277.  The  testimony 
thus  adduc^  is  by  practice  confined  to  the 
appearance,  conduct,  and  surroundings  of 
the  testator  at  the  time  of  the  execution  of 
the  will,  and  the  opinions  of  the  witnesses, 
based  thereon.  If  such  opinions  are  favor- 
able to  the  sanity  of  the  testator,  then,  hav- 
ing thus  introduced  the  subscribing  wit- 
nesses to  these  points  "by  the  practice  in 
this  state,  the  proponents  rest,  and  the  con- 
testants go  forward  with  their  evidence,  and 
the  proponents  then  rebut. "  Dale's  App,  and 
Livingston's  App.  supra. 

Waiving,  for  the  present,  the  question  aa 
to  what  would  be  the  case,  if  none  of  the 
subscribing  witnesses  could  be  procured,  or 
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if  thoM  called  expressed  opinionB  nnfavor- 
able  to  the  capacity  of  the  decedent,  and  as- 
8umin|^  the  due  teetimony  of  such  witnesses 
to  capacity,  as  well  as  execution,  what,  then, 
becomes  of  the  burden  of  proof,  now  that 
the  prima  facie  case  has  been  made  out,  and 
the  proponents  have  rested?  In  the  case  of 
Oom&toek  v.  Hadlvme  Bed,  Soe.,  9upra,  Brooke 
V.  Barrett,  7  Pick.  94,  was  referred  to  as  au- 
ilyrity.  That  case  was  indeed  practically 
o?erruled  in  Massachusetts  by  Orouminskield 
T.  Orowninshield,  2  Gray,  524.  But,  not- 
withstanding that  fact,  some  years  after  the 
later  decision,  our  court,  in  Knox'e  App., 
niprm,  again  referred  with  approval  to  Brooke 
y.  Barrett,  sayine  that  it  was  there  held 
"that,  where  a  will  is  opposed  on  the  ground 
of  the  testator's  insanity  when  it  was  exe- 
cuted, those  who  insist  on  its  probate  have 
the  burden  of  proof  in  the  first  instance,  and, 
after  they  have  proved  the  sanity  of  the  tes- 
tator by  the  subscribing  witnesses,  the  bur- 
den will  be  shifted  on  the  other  party  to 
prove  insanity."  And  the  court  also  cite 
Oiltey  V.  Cill^,  84  Me.  162,  and  Gerrieh  v. 
yaeon,  22  Me.  488,  89  Am.  Dec.  589,  to  the 
same  effect.  That  this,  in  effect,  however 
best  expressed,  is  the  law  of  Connecticut, 
has,  we  think,  been  the  general  understand- 
ing of  the  profession  ever  since  Knox*e  App. 
As  an  illustration,  it  may  be  observed  that 
in  DaU'e  App. ,  eupra,  counsel  for  the  contest- 
ants of  Mrs.  Munson's  will  (not  the  pro- 
ponents) requested  the  court  (see  page  180, 
57  Conn.,)  to  charge  the  jury  that  ''in  ordi- 
nary cases,  if  the  attest! nf  witnesses  to  a 
will  all  agree  in  the  opinion  that  the  will 
was  duly  made  and  executed,  it  throws  the 
burden  of  proving  affirmatively  the  exercise 
of  undue  influence  or  want  of  testamentary 
capacity  on  the  heirs  who  may  contest  the 
will, "  claiming,  however,  that  the  case  then 
on  trial  was  exceptional.  The  trial  court, 
although  not  charging  in  the  language  re- 
quested, apparently  had  the  same  view,  and 
expressed  it  by  twice  using  the  language 
quoted  by  this  court  in  Kn&x*e  App. ,  eupra, 
from  Brooke  v.  Barrett,  eupra, — that  the  bur- 
den of  proof  was  upon  the  proponents  "in 
the  first  instance,**  and  tlie  charge  was  ap- 
proved by  this  court.  And  the  same  view 
appears  to  be  clearly  held  in  Livingeton'e 
App, ,  68  Conn.  76.  Opposed  to  this  form  of 
expression,  however,  as  to  the  shifting  of 
the  burden  of  proof  during  the  trial  of  a 
case,  are  the  dicta,  in  this  state  and  else- 
where, that  the  burden  of  proof  never  shifts ; 
that  it  remains  on  a  party  whose  duty  it 
primarily  is  to  prove  a  fact  in  support  of  his 
case,  and  does  not  change  in  any  aspect  of 
his  cause ;  that  while  the  weight  of  evidence 
may  shift  from  side  to  side,  in  the  progress 
of  a  trial,  according  to  the  nature  and  strength 
of  the  proofs  offer^  in  support  or  denial  of 
the  main  fact  to  be  established,  the  burden 
continues  where  it  was  at  the  outset.  The 
term  "burden  of  proof**  is,  after  all,  and  no 
matter  how  important  it  has  become  through 
nniyersal  adoption  and  use,  a  mere  form  or 
figure  of  speech.  Accordingly,  as  one  view 
or  another  of  its  significance  has  been  held, 
one  style  or  the  other  of  these  seemingly  in- 
consistent expressions  has  been  used  to  denote 
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entirely  consistent  meanings.  What  we  are 
now  concerned  to  do  is  to  discover,  if  we  can, 
and  to  express  as  clearly  as  we  can,  the  true 
underlying  principle  and  rule ;  that  is  to  say, 
the  law  of  tnis  jurisdiction  in  relation  to  the 
matter  in  question. 

Assuming,  then,  as  the  better  form  of  state- 
ment, in  accordance  with  modem  phrase- 
ology, that  the  burden  of  proof  does  not  shift, 
and  that  such  burden  is  placed  primarily,  in 
reference  to  sanity,  on  the  proponents  of  a 
will,  what  duty  is  thereby  imposed?  Tlie 
statute  provides  that  all  persons  of  a  certain 
age  and  of  sound  mind  may  make  wills.  It 
is  therefore  incumbent  on  the  proponents  to 
prove  that  the  alleged  testator  was  of  sound 
mind.  But  the  law  presumes  every  person 
to  be  so  until  the  contrary  is  shown,  and  this 
presumption  is  of  probative  force  in  favor  of 
the  proponents  of  the  will.  It  would  be 
■sufficient,  in  the  first  instance,  were  it  not 
that,  for  reasons  clearly  indicated  in  the 
opinions  in  Knox'e  App. ,  and  Field' e  App. , 
eupra,  the  practice  has  grown  up  and  become 
law  of  requiring  the  presence  in  court  of 
such  of  the  attesting  witnesses  as  are  within 
reach  of  the  process  of  the  court,  and  evi- 
dence from  some  or  all  of  them  in  reference 
to  capacity.  They  are  the  persons  who  the 
law,  in  its  wisdom,  has  provided  should  be 
placed  about  the  testator  at  the  time  and 
place  of  the  e;(ecutlon  of  the  will,  in  order 
that  thej  may  have  means  and  opportunity 
of  judging  of  his  capacity,  and  may  protect 
both  the  testator  and  the  heirs.  It  is  for  this 
reason,  as  this  court  explicitly  said  in  Field' e 
App.,  eupra,  that  the  neirs  have  a  right  to 
insist  that  the  triers  shall  have  the  benefit  of 
the  observation  and  opinions  of  all  the  wit- 
nesses, if  practicable,  and  that  the  party  seek* 
ing  to  establish  the  will  shall,  unless  the  re* 
quirement  is  waived,  put  them  on  the  stand. 
The  making  of  a  will,  said  this  court  in 
KnosB*e  App,^  "is  of  so  much  importance,  and 
it  is  so  often,  not  to  say,  so  generally,  done 
under  circumstances  of  great  bodily  debility, 
likely  to  produce  more  or  less  mental  de* 
rangement,  that  the  statute  has  very  properly 
required  three  witnesses.  **  Having  requireil 
them,  it  is  as  natural  to  hold  that  they 
should  be  called,  or  their  absence  legally 
accounted  for.  Fai  lure  to  do  th is  would  rai so 
a  natural  inference  against  the  validity  of 
the  will,  which  would  properly  go  very  far 
to  overcome  the  presumption  of  law  in  its 
favor.  So,  also,  it  may  be  said,  that  if,  when 
called,  they  fail,  by  their  evidence,  to  sup- 
port the  capacity  of  the  testator,  so  far  as  the 
facts  related  by  them,  as  existing  at  the  time, 
and  their  opinions  based  on  those  facts  are 
concerned,  it  may  well  be  claimed  that  they 
disprove  the  presumption  of  sanity  and  ne- 
cessitate the  production  of  other  evidence  of 
capacity  before  the  proponents  can  rest  as 
having  established  and  made  out  a  prima 
facie  case.  But  when  the  evidence  of  the 
attesting  witnesses  has  been  produced,  and 
is  in  favor  of  the  proponents,  and  they  have 
thereupon  rested,  what  has  been  made  out? 
What  is  embraced  in  the  prima  facie  case 
thus  presented?  Two  things,  certainly,  as 
it  seems  to  us, — that  the  testator  generally 
was  of  sound  and  disposing  mind  and  mem- 
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ory,  as  established  by  the  presumption  of 
sanity;  and  that  there  was  nothing  in  the 
surrounding  circumstances,  at  the  time  of  the 
execution  of  the  instrument,  suspicious  in  its 
character,  or  calculated  to  affect  or  weaken 
such  presumption.  In  other  words,  the  tes- 
tator was  to  06  presumed  sane  until  the  con- 
trary appeared,  and  the  contrary  did  not 
appear  at  the  time  of  the  execution  of  the 
instrument  and  to  those  who  witnessed  it. 
This  would  be  the  necessary  force  of  the  evi- 
dence. It  would*  perhaps,  be  all  its  force  if 
the  witnesses  called  in  were  strangers  to  the 
testator,  and  had  no  other  opportunity  than 
the  brief  act  of  signing  afforaed  to  jud^e  of 
his  condition  or  state  of  mind.  It  might, 
however,  have  an  additional  weight  if  the 
acquaintance  or  means  of  observation  were 
greater  or  more  extended.  Whatever  weight 
It  had,  the  proponents  would  be  entitled  to 
upon  the  whole  case,  but  the  essential  ele- 
ments of  the  prima  facie  case  would  be  as 
we  have  indicated,  ^ow,  the  proponents 
having  presented  their  prima  facie  case,  and 
rested,  the  contestants,  as  was  said  in  I)ale*$ 
App,,  tupra,  would  go  forward  with  their 
evidence,  and  the  proponents  then  rebut. 
When  the  case  was  closed  upon  the  evidence, 
what  would  be  the  situation  of  the  parties? 
The  burden  of  proof  as  to  the  capacity  would 
remain  upon  the  proponents.  In  their  favor, 
in  the  discharge  of  that  burden,  would  be  the 
presumption  of  sanity,  valid*  until  overcome 
by  opposing  proof.  A^inst  it  would  be  the 
evidence  offered  as  to  incapacity  by  the  con- 
testants. If  it  was  evidence  as  to  general 
incapacity,  covering,  perhaps,  as  this  court 
said  in  Vale'i  App,,  57  Conn.  143,  ** loner 
spaces  of  time  in  either  direction,"  it  would 
have  been  met  with  more  or  less  success  by 
counter  evidence  of  the  same  character ;  if  of 
delusions  on  one  or  more  particular  subjects, 
consistent  with  the  general  appearance  of 
sanity  and  capacity,  it  would  have  been  met, 
as  such  evidence  alone  could  be  met,  either 
bv  disproving  or  discrediting  the  instances 
<;laimed,  or  by  rendering  their  existence  or 
influence  upon  the  provisions  of  Uie  will  im- 
probable, by  other  instances,  circumstances, 
and  conduct  of  an  inconsistent  character.  In 
short,  as  was  so  clearly  stated  in  the  citation 
made  from  the  opinion  of  Judge  Cooley  in 
Taff  V.  Homner,  14  Mich.  809,  the  evidence 
of  the  contestants  would  be  offensive  and 
affirmative  in  its  character,  and  that  of  the 
proponents  defensi?e  and  negative,  and  on 
the  whole  case  the  question  would  be  whether 
the  evidence  of  the  contestants  sufficiently 
preponderated  over  the  rebuttal  and  special 
•evidence  of  the  proponents,  including  the 
evidence  of  the  attesting  witnesses,  to  over- 
<x>me  the  presumption  of  sanity,  which  con- 
stituted the  proponents'  prima  facie  case.  In 
other  words,  leaving  the  presumption  of  san- 
ity out  of  the  case,  was  there  more  evidence 
of  insanity  than  of  sanity,  so  that,  putting 
it  again  into  the  case,  there  would  still  be 
as  much?  Then,  and  then  only,  would  the 
scales  of  Justice,  to  which  the  court  below, 
in  the  case  before  us.  referred,  be  so  adjusted, 
according  to  law,  that  it  would  be  correct  to 
aay :  ''Unless,  at  the  close  of  the  trial,  the 
balance  is  with  the  advocates  of  the  will. 


they  must  fail.  It  is  not  sufficient  that  the 
scales  stand  evenly  balanced."  This  con- 
sideration of  the  presumption  of  sanity  in 
favor  of  the  proponents'  case  the  court  below, 
while  holding  them  to  a  strict  discharge  of 
the  burden  of  proof,  failed  in  any  form  to 
recognize,  and  therefore,  in  this  particular 
also,  we  must  hold  that  there  was  error  in  the 
charge. 

In  addition  to  the  reasons  of  appeal  based 
upon  the  charge  of  the  court  to  the  juiy, 
there  are  other  reasons  which  remain  to  be 
considered.  It  is  claimed  that  the  court  erred 
in  admitting,  a  hypothetical  question^  ad- 
dressed to  Dr.  Stearns,  an  expert  witness  for 
the  contestants,  against  the  proponents'  ob- 
jection. The  hypothetical  question  is  con- 
tained in  the  record,  covering  three  printed 
pages.  Fortunately,  we  deefti  it  unnecessary 
to  quote  it  at  length.  It  is  only  requisite  to 
refer  to  some  of  the  matters  contained  in  it 
which  appear  to  us  improper  elements  to  en* 
ter  into  such  a  question.  Among  the  matters 
which  the  witness  was  asked  to  assume  to  be 
true  were  that  many  different  persons,  af.jr 
conversing  with  the  testator  and  observing 
his  conduct,  believed  him  to  be  insane.  We 
do  not  think  such  a  belief  of  many  others, 
presumably  not  experts,  and  opposed,  as  it 
doubtless  was,  by  the  contrary  belief  of  many 
others,  constituted  a  legitimate  element  of 
the  basis  of  the  opinion  of  the  witness.  By 
deciding  upon  that  ground,  he  would*  not 
only  assume  the  function  of  the  triers,  but 
would  go  further,  since  they  could  only  con- 
sider such  opinions  in  connection  with  the 
facts  on  which  they  were  based ;  while  the 
witness  had  in  reference  to  such  opinions  no 
facts,  except  that  the  many^  persons  formed 
such  opinions  after  conversing  with  the  tes- 
tator and  observing  his  conduct.  But  there 
was  no  statement  of  the  conversation  or  de- 
scription of  the  conduct.  Of  course,  we  do 
not  mean  to  intimate  that,  if  these  had  been 
added,  the  fault  would  thereby  have  been 
obviated. 

Again,  another  assumption'was  that  **  neigh- 
bors and  friends,  who  observed  his  conduct, 
advised  his  wife  that  it  was  unsafe  for  her  to 
remain  there  alone,  and  that  she  had  better 
send  for  her  father  to  come  and  stay  with 
her;  and  she  did  so,  and  he  remained  over 
night,"  which  is  perhaps  more  clearly  im- 

g roper  in  such  a  question.  If* anything  can 
e,  than  the  other. 

A^ain,  ''that  he  afterwards  made  a  will, 
leaving  his  daughter,  whom  he  named  by 
name,  such  an  inconsiderable  amount  of  his 
property,  although  his  estate  was  inventoried 
after  his  death  at  more  than  $100,000,  as  to 
practically  disinherit  her,  and  making  like 
provision  in  his  will  for  his  after-born  child- 
ren, which  practically  disinherited  them.** 
In  reference  to  this  last  quotation,  if  what 
the  contestants  stated  in  the  argument  before 
us  is  correct,— that  the  clear  estate  of  the 
testator  would  not  amount  to  more  than  haif 
its  inventory  value,— the  statement  of  that» 
rather  than  the  true  value,  was  the  substitu- 
tion of  an  immaterial  for  a  more  material 
element,  and  it  is  to  be  noticed  that  the 
amount  left  to  the  child,  and  also  the  pro- 
vifllon  for  after-born  children,  is  not  stated. 
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but  the  omiseioo  is  supplied  by  the  assump- 
tion and  inference  of  the  counsel  propounding 
the  question  that  they  were  **  inconsider- 
able, and  amounted  to  **  practical  disinherit- 
ance,"— Yerj  indefinite  expressions,  calcu- 
lated to  produce  very  definite  impressions. 

And,   finally,  after  three  pa^es  of  state- 
ments,  assumed  facts,   and   inferences,   the 
question  concl udes  thus :    **  That  the  jury  find 
the  eyidenne  of  the  physician  Dr.  Whiton, 
which  you  have  heard,  to  be  true.**    Wit- 
ness:   'l  heard  that  part  of  it."    ^^Assum- 
inj;  that  the  teatimony  of  Dr^  Whiton,  in 
connection  with  those  other  propositions  and 
facts  I  have  named,  were  true,  and  that  the 
jury  find  them  to  be  true,  can  you  form  an 
opinion  whether  the  testator  was  of  sound  and 
disposing  mind  at  the  time  of  making  his 
will?"     Now,    what   the  evidence  of   Dr. 
Whiton   was  does  not  appear.     Whether  it 
would  have  been  admissible  to  have  asked 
Dr.  Stearns  sioiply  ^^  b®  ^^  heard  the  tes- 
timony of  Dr.  Whiton,  and  if  so,  then,  as- 
suming it  to  be  true,  what  was  his  opinion, 
we  need  not  consider,  except  to  say  that  if 
Dr.  Whiton  testified  as  an  expert  or  as  to 
matters  of  opinion,  so  that  the  question  called 
for  an  opinion  from  Dr.  Stearns,  based  on 
the  opinion  of  Dr.  Whiton,  it  clearly  would 
not  be.     But,  supposing  the  evidence  of  Dr. 
Whiton  had  been  in  regard  to  facts,  as  dis- 
tinguished  from   opinions,    even  then,    al- 
though the  cases  in  other  states  are  in  con- 
siderable conflict,  we  think  the  weight  of 
author! tT  is  that  the  assumed  facts  must  be 
included  in  the  question.     Our  own  court, 
indq^,  seems  to  sanction  the  idea  of  some 
discretion  in  the  matter  on  the  part  of  the 
presiding  judge,  in  Roraback  v.  Penn«yh)ania 
Co.,   58  Conn.   292,  but  the  language  used 
clearly  denotes  that  such  discretion  is  lim- 
ited, and  must  be  sparingly  employed.     The 
court  said :    '^  But,  as  there  may  be  cases  in 
which  no  harm  could  be  don»  by  permitting 
questions  which  are  to  be  answered  by  the 
opinion  of  the  witness  to  be  asked  without 
such  enunciation,  we  think  it  may  fairly  be 
left  to  the  discretion  of  the  presiding  judge 
to  prescribe  the  form  in  which  such  questions 
must  be  asked  whenever  it  is  necessary  to  do 
so."    But  where,  as  in  the  question  before 
us,  a  yery  great  number  of  particulars  are 
^enunciated,"  many  more  than  any  witness 
of  normal  capacity  could  be  presumed  to 
remember  and  keep  distinctly  in  mind,  the 
putting!:  into  such  a  question,  bodily,    the 
evidence  of  another  witness,  to  be  considered 
**in  connection  with  those  other  facts  and 
propositions  named, "  is  clearly  objectionable 
on  its  face,  and  receives  no  justification  or 
excuse  from  any  possible  "necessity."    It  is 
impossible  for  those  interested  in  the  answer 
to  know  the  result  of  the  mental  process  by 
which  the  witness  made  the  required  connec- 
tion,  what  portions  of  the  evidence  of  Dr. 
Whiton  he  thus  used,  and  in  what  way  and 
to  wliat  extent  it  contributed  to  the  result 
reached,— the  answer  given. 

It  is  also  a  complaint  of  the  proponents 
that  tbe  question,  as  a  whole,  was  objection- 
able and  misleading,  because  it  ^states  the 
existence  of  certain  conditions,  and  the  hap- 
pening of  diverse  incidents,  (all  for  the  pur- 
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pose  of  determining  the  sanity  of  a  man  at  a 

given  moment,)  without  any  statement  as  to 
leir  relation  to  one  another,  in  point  bf 
time  or  otherwise;  that  is  to  say,  without 
assuming  any  period  of  time  for  the  happen- 
ing of  such  incidents,  and  without  giving, 
the  witness  any  right  to  assume  such  a  fact, 
leaving  him  to  befieve  that  he  may  base  his 
opinion  on  their  having  happened  contempo- 
raneously or  in  close  continuous  succession.* 
There  is  certainly  some  apparent  ground  for 
this  criticism  also,  though  the  record  does 
not  enable  us  to  determine  how  nearly  the 
belief  of  the  witness  as  to  the  ^  close  connec- 
tion" would  accord  with  the  evidence  on 
which  the  contestants  claimed  to  base  their 
hypothetical  question ;  and  we  think  that  all 
we  are  required  to  say  in  reference  to  this 
objection  is  that  in  this  particular,  as  in  all 
others,  a  question  to  an  expert  witness,  tes- 
tifying as  to  a  person's  mental  condition, 
about  which  he  has  no  personal  knowledge, 
should  contain  such  assumptions  of  facts,  and 
such  only,  as  counsel  may  fairly  claim  that 
the  evidence  in  the  case  tends  to  justify,  and 
that,  while  such  a  question  may  not  be  im- 
proper because  it  included  only  a  part  of  the 
facts  in  evidence,  it  would  be  so  if,  by  reason 
of  omission,  it  manifestly  failed  to  present 
facts  which  it  did  include  in  their  just  and 
true  relation,  and  caused  them  to  appear  in 
one  that  was  untrue  and  unjust. 

It  was  claimed  by  the  contestants  that,  even 
if  the  question  was  objectionable,  this  reason 
of  appeal  of  the  proponents  could  not  be 
supported ;  and  this  on  three  grounds :  First. 
That  the  objection  taken  was  in  these  words  * 
"  I  desire  to  object  to  the  question,  upon  the 
ground  that  it  does  not  state  truly  what  the 
evidence  in  the  case  shows. "  That  this  was 
saying  merely  that  the  question  did  not  state 
the  facts  as  they  existed,  which  was  not  re- 
quired by  the  rule ;  citing  Cowley  v.  People^ 
83  N.  Y.  470,  88  Am.  Rep.  464.  Second. 
That,  the  court  having  permitted  the  witness, 
against  the  proponents'  objection,  to  answer 
the  question,  the  record  does  not  show  that  * 
any  exception  was  taken  to  the  ruling  of  the 
court.  Third.  That  the  answering  the  ques- 
tion, as  framed,  could  have  done  the  pro- 
ponents no  harm.  That  it  was  one  thing  to 
inquire  of  the  doctor  as  to  the  sufficiency,  of 
the  data  for  an  opinion,  and  quite  another  to 
ask  him  for  his  opinion  as  to  the  testator's 
actual  mental  condition  at  a  given  time. 
Upon  the  facts  and  propositions  contained  in 
the  question,  it  seems  to  us  that  it  was  the 
duty  of  the  proponents  to  have  pointed  out  in 
a  more  specific  manner,  to  the  court,  the 
particulars  in  which  the  proposed  hypotheti- 
cal question  was  objectionable;  and,  under 
the  circumstances,  we  do  not  think  the  court 
committed  an  error  by  admitting  the  ouestion 
for  which  a  new  trial  should  be  allowed. 
But,  as  such  new  trial  must  be  granted  for 
reasons  before  given,  we  have  stated  our 
views,  for  the  guidance  of  the  parties  upon 
such  trial,  and  for  the  information  of  all  who 
may  be  interested  or  concerned  in  the  ques- 
tion. 

As  explaining  the  basis  of  the  three  re- 
maining reasons  of  appeal,  we  quote  the  fol- 
lowing from  the  record:    "The  proponents  f 
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offered  In  evidence,  for  the  purpose  of  show- 
ing the  mental  capacity  of  the  testator,  the 
diaries  of  the  deceased  from  1885  to  1891,  in- 
clusive, which  were  admitted  and  read  in 
detail  to  the  jury,  consuming  several  days  in 
such  reading.  Afterwards,  during  the  irial, 
they  further  offered  the  entries  in  said  diaries 
as  memoranda  and  declarations  of  the  testator, 
for  the  purpose  of  proving  such  entries  to  be 
true  in  fact.  Upon  objection  of  contestants* 
counsel,  the  court  limited  the  diaries  and 
entries  therein  to  the  purpose  for  which  they 
were  originally  introduced  and  admitted,  and 
proponents  excepted.  During  the  trial,  pro- 
ponents offered  a  letter  book  of  the  deceased, 
containing  what  were  claimed  to  be  copies 
of  letters  written  by  the  deceased  to  various 
persons ;  and  such  letter  book  was  read  entire 
to  the  Jury,  occupying  two  or  three  days  in 
reading  it,  for  the  purpose  of  showing  the 
mental  soundness  of  the  testator.  After  the 
book  had  been  offered  in  evidence  and  read 
to  the  jury,  the  proponents  offered  in  evidence 
a  large  bundle  of  letters,  claimed  by  them 
to  have  been  found  by  Mr.  Barber's  executor, 
among  his  effects,  after  his  death,  and  to  have 
been,  written  to  Mr.  Barber  by  one  or  more 
correspondents,  and  whidi,  as  claimed  by 
proponents'  counsel,  were  either  answers  to 
the  letters,  copies  of  which  appeared  in  the 
letter  book,  or  suggested  the  writing  of  the 
letters  therein  contained.  Counsel  for  the 
proponents  stated  at  the  time  of  offering  such 
bundle  of  letters  that  he  did  not  propose  to 
read  them,  but  merely  to  put  them  in  with- 
out any  proof  of  the  authenticity  of  the  let- 
ters, or  their  having  been  received  by  the 
tifstator  in  the  regular  course  of  business,  or 
presenting  the  authors  of  said  letters  in  court 
for  examination.  Upon  the  envelopes  con- 
taining the  letters,  and  upon  the  outside  of 
the  letters  not  inclosed  in  the  envelopes,  were 
pencil  memoranda,  purporting  to  have  been 
placed  there  by  Mr.  Barber,  and  which  were, 
identified  as  in  his  hand- writing,  and  pur- 
porting to  be  memoranda  of  the  dates  of  the 
letters.  To  the  admission  of  said  letters, 
under  the  offer  of  the  proponents,  the  con- 
testants' counsel  objected.  The  court  there- 
upon allowed  the  memoranda  upon  the  out- 
aide  of  the  envelopes  and  letters  made  thereon 
by  Jljlr.  Barber  to  go  to  the  jury,  but  ruled 
out  the  contents  of  the  letters  themselves. 
Contestants  excepted  to  the  ruling  of  the 
court."  ''The  contestants  introduced  one 
Parker,  who  testified  that  the  testator  was, 
in  his  opinion,  of  unsound  mind,  and,  among 
other  things,  testified  to  a  business  transac- 
tion with  Mr.  Barber,  in  which  Mr.  Parker 
sold  the  testator  a  quantity  of  tobacco  stems, 
which  the  testator  refused  to  pay  for,  for  the 
reason  that  the  wind  had  blown  the  tobacco 
steins  off  the  land  on  which  they  had  been 
placed  for  fertilizing,  and  they  therefore 
had  done  him  no  good.  To  contradict  Mr. 
Parker,  the  proponents  offered  a  receipt  for 
tobacco  stems,  signed  by  Mr.  Parker,  and 
found  among  Mr.  Barber's  effects,  and  also 
offered  an  accx)unt  book  purport!  ni?  to  have 
been  kept  by  the  testator,  containing  an  entry 
of  cash,  purporting  to  have  been  paid  to  Mr. 
Parker  for  tobacco  stems.  Mr.  Parker,  hav- 
ing been  called  as  a  witness  by  the  propo- 
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nents,  and  shown  the  receipt,  denied  that  the 
receipt  was  for  the  stems  which  he  had  al- 
ready testified  to  as  having  been  sold  by  him 
to  Mr.  Barber,  but  related  to  another  and  en- 
tirely different  transaction  which  had  taken 
place  at  an  entirely  different  time,  the  item 
in  the  account  book  corresponding  with  the 
item  in  the  receipt.  The  receipt  was  ad- 
mitted in  evidence  for  what  it  was  worth, 
but  counsel  for  the  contestants  objected  to  the 
introduction  of  the  account  book  for  the  pur- 
pose for  which  it  was  offered,  to  wit,  to  con- 
tradict Mr.  Parker,  and  show  that  the  account 
of  the  tobacco  stems  was  in  fact  paid.  The 
court  sustained  the  objection,  and  the  pro- 
ponents excepted  to  the  ruling. '* 

That,  as  a  matter  of  common  law  and  un- 
affected by  statute,  the  ruling  of  the  court  in 
reference  to  the  diaries,  admitting  them  for 
the  purpose  of  showing  the  mental  capacity 
of  the  testator,  but  not  for  the  purpose  of 
proving  the  entries  to  be  true  in  fact,  wa» 
correct,  there  can,  we  think,  be  no  question 
whatever.  The  American  cases  on  this  sub- 
ject are  almost  numberless,  and,  so  far  as  we 
are  aware,  in  entire  accord  in  affirmance  of 
this  view.  A  large  collection  of  such  cases 
may  be  found  in  a  note  on  page  156,  11  Am. 
&  Eng.  Encyclop.  Law.  But  we  need  go  no 
further  for  authority  on  this  point  than  our 
own  case  of  Camstock  v.  Hddlyins  Eccl.  Soc.  S 
Conn.  254,  20  Am.  Dec.  100.  The  real  con- 
tention of  the  proponents,  however,  appears 
to  be,  that  such  entries  are  now  admissible 
in  this  state  as  evidence  of  the  truth  of  rele- 
vant matters  tlierein  contained,  by  virtue  of 
the  statute.  (Qen.  Stat.  §  lCd4,)  on  (he 
ground  that  an  appeal  from  a  probate  decree, 
approving  or  disapproving  an  alleged  will, 
is  "an  action  by  or  against  the  representa- 
tives of  a  deceased  person,"  within  the  mean* 
ing  of  that  statute ;  and  the  case  of  PisUey  ▼. 
Eddy,  56  Conn.  888,  is  cited  as  authority  to 
that  effect.  In  Miat  case  this  court  held  that 
a  distributee  of  the  property  of  a  deceased 
person  is  his  "represenltttive,'*  within  the 
meaning  of  section  1004,  and  without  the  aid 
of  section  1095,  in  a  suit  Involving  title  to 
property.  But  we  fail  to  see  how  this  case 
reflects  any  light  upon  the  present  question. 
In  the  present  case  there  can  be  no  doubt  that 
the  proponents  of  the  will  are  **  representa- 
tives" of  the  deceased.  The  inquiry  turns 
upon  whether  such  an  appeal  is  an  **action'' 
by  or  against  such  representatives,  within  the 
meaning  of  that  provision.  That  such  appeal 
is  an  ** action,"  within  the  intent  of  some 
statutory  provisions,  (Gen.  Stat.  §  794,)  i» 
certain.  ^But  this  is  not  an  ordinarv  case, 
and  has  never  been  treated  as  such  in  this 
state,  but  as  a  statutory  and  special  proceed- 
ing." Limng»ton*s  Appeal,  supra.  In  ref- 
erence, then,  to  such  a  proceeding,  was  it  the 
intention  of  the  legislature,  by  the  provisions 
of  the  statute  in  question,  to  change  the  ex- 
isting common  law  in  regard  to  the  entries 
and  "memoranda  of  alleged  testatorb?  It 
seems  to  us  not,  and  that  the  case  of  Bisselt 
V.  Beekmth,  82  Conn.  509,  and  the  opinion 
of  this  court  by  Baldwin,  c/.,  in  the  recent 
and  still  unreported  case  of  Rowland  v.  Bail- 
road  Co.,  abundantly  show — First,  that  the 
statute  should  be  ''construed  according  to  the 
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Apparent  intention  of  the  legislature,  to  be 
gathered  from  the  entire  language  used,  in 
connection  with  the  subject  and  purpose  of 
the  law ;"  and  second,  that  such  construction 
will  not  bring  such  appeal  as  the  present 
within  its  purview.  There  was  no  error, 
therefore,  in  the  ruling  of  the  court  below 
on  this  point. 

Whether  any  distinction  is  to  be  drawn 
between  the  diary  entries  and  the  entry  in 
the  account  book  of  cash  purporting  to  have 
been  paid  to  Mr.  Parker  for  tobacco  stems, 
it  is  not  necessary  to  decide ;  for,  even  srant- 
ing  such  entry  to  have  been  admissible,  its 
exclusion  could  have  produced  no  possible 
injury  to  the  proponents.  The  receipt  ad- 
mitted, signed  by  Mr.  Parker,  corresponded 
with  the  item  in  the  account  book,  and  fur- 
nished t<he  best  and  fully  conclusive  evidence 
of  payment,  which  payment  was  not  denied ; 
the  claim  of  Mr.  Parker  being  that  it  was  a 
different  transaction  from  the  one  concerning 
which  he  had  previously  testified.  On  this 
point,  corroborating  evidence  of  the  admitted 
tact  of  payment  would  haye  been  of  no  ma- 
teriality. 

So  far  as  the  letters  are  concerned,  the  only 
exception,  as  shown  by  the  record,  was  taken, 
not  by  the  proponents,  but  by  the  contestants. 
But  even  if  we  were  to  assume,  as  we  have 
no  right  to  do,  but  as  was  most  earnestly  as- 
serted by  the  proponents,  that  an  exception 
was  also  taken  by  them,  we  think  the  propo- 


sition to  lay  these  letters  In  as  a  mass,  un- 
read, for  the  jury  "to  examine  or  not,  as 
they  should  feel  inclined,''  was  Improper. 
BiUings'  App, ,  49  Conn.  456,  459.  We  ought, 
however,  perhaps,  to  add,  in  view  of  what 
may  probably  arise  upon  another  trial  of  thia 
case, 'that  if  (as  the  record  affords  us  some 
warrant  for  believing)  the  court  refused  to 
admit  these  letters  because  unaccompanied 
with  proof  of  authenticity  or  that  they  were- 
received  in  the  regular  course  of  business, 
and  because  their  authors  were  not  produced 
for  examination,  such  grounds  of  refusal, 
upon  the  facts  stated,  do  not  seem  to  us  valid. 
The  findinff  of  the  letters  among  the  papers 
of  Mr.  Barber,  by  his  executor,  with  pencil 
memoranda  upon  them  of  the  dates,  in  Mr. 
Barber's  hand- writing,  would. appear  to  be 
suificient  evidence,  prima  facie,  that  they 
were  what  they  purported  to  be ;  Especially 
where  the  question  was  not  as  to  the  truth  of 
any  matters  stated  therein,  or  as  to  the  au- 
thenticity of  the  letters,  but  as  to  the  evi- 
dence of  capacity  which  the  testator's  replies 
afforded,  which  could  best  be  apprehended 
by  knowing  the  contents  of  the  writings 
themselves,  which  the  testator's  letters  pur- 
ported to  answer. 

There  was  error  in  the  charjje  of  the  court 
to  the  jury,  as  hereinbefore  indicated,  and 
for  this  reason  a  new  trial  is  granted. 

The  other  Judges  concurred. 


KANSAS  SUPREME  COURT. 


Fannie  E.  MALLORY,  Plff.  in  Err,, 

V. 

D.  M.  FERGUSON. 

(50  Kan.  686.) 

*1.   It  Ifl  no  part  of  the  official  duty  of  a 
clerk  of  the  district  court  to  make 
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searches  of  tbe  reoords  in  his  ofBoe  for  Judff- 
menta.  Hens,  or  suits  pending,  affeotingr  the  tltJe 
to  real  property,  and  oertify  to  the  result  of  such 
search. 
2.  Where  a  derk  of  the  district  court* 
who  is  neither  a  lawyer  nor  en^a^^ed 
in  the  business  of  making^  abstracts* 
si^ns  a  certificate  appended  to  an  abstract 
of  the  title  to  certain  real  estate,  as  follows:  "I 
further  oertify  that  there  are  no  Judgments,  mo- 


Note.— X.ia2>U(t|/  of  officers  for  defects  in  a2)Stract  of 
title. 

A  clerk  of  a  court  is  liable  to  the  party  employ- 
ing bim  for  omissions  or  mistakes  in  an  abstract 
furnished  by  him  where  he  agrees  to  furnish  an  ab- 
stract, and  the  party  procuring  the  same  is  dam- 
aged by  reason  of  such  omissions  or  mistakes.  But 
be  Is  liable  only  to  such  party,  and  in  case  the  dam- 
ages accrued  from  the  imperfect  abstract. 

A  prothonotary  and  his  sureties  in  Pennsylvania 
are  liable  for  damages  incurred  through  a  mistake 
to  the  certificate  furnished  to  the  purchaser  of  land 
by  tbe  prothonotary  as  to  Judgments,  as  it  is  part 
of  his  duty,  incident  to  his  office  as  keeper  of  the 
record,  tbe  fee  bill  giving  him  compensation  for 
searches  and  certificates:  and  he  is  the  only  person 
that  the  common  law  of  tbe  state  recognizes  for 
that  purpose,  and  the  omission  of  his  seal  will  not 
relieve  his  sureties.    Ziegler  v.  Com.  12  Pa.  287. 

So  a  recorder  of  deeds  and  his  sureties^ on  his  of- 
ficial bond  are  liable  to  tbe  party  employing  him  for 
a  certiQcate  by  him  that  there  are  no  mortgages 
against  property  for  which  he  charged  and  received 
a  fee  allowed  by  law,  if  there  was  a  mortgage  on 
reoord  by  which  the  party  procuring  the  search 
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was  damaged.    McGaraher  v.  Com.  5  Watts  &  8. 21, 
89  Am.  Dec.  106. 

But  a  recorder  of  deeds  and  his  sureties  in  Penn- 
sylvania are  liable  on  a  false  certificate  of  search 
only  to  the  party  taking  the  certificate  and  not  to 
a  future  purchaser.    Com.  v.  Harmer,  6  Pbila.  90. 

The  fact  that  the  borrower  knew  of  the  existence 
of  the  omitted  Hens,  and  acted  as  the  agent  of  the 
leaner  in  ordering  the  recorder  to  make  the  certifi- 
cate, will  not  relieve  the  recorder  in  Pennsylvania 
from  liability  to  a  party  loaning  money  for  errors 
and  omissions  in  a  certificate  of  search.  Houseman 
V.  Girard  Mut.  Bldg.  &  L.  Asso.  81  Pa.  256,  2  W.  N. 
C.  678, 33  Pbila.  Leg.  Int.  108. 

So  a  recorder  of  deeds  is  liable  to  a  building  asso- 
ciation for  omitting  from  his  certificate  of  title 
mention  of  a  mortgage  on  the  representation  of 
the  party  applying  for  the  abstract  to  be  used  by 
the  building  association  that  the  mortgages  should 
be  satisfied,  where  the  solicitor  of  the  association 
allowed  the  applicant  for  the  loan  to  procure  the 
searches.  Peabody  BMg.  &  L.  Asso.  v.  Houseman. 
89 Pa.  261. 33  Am.  Bep.  757. 

The  court  determines  that  it  is  the  duty  of  the 
recorder  as  tbe  law  gives  him  a  fee  for  th^ 
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cbanlos*  lienfl.  or  foreign  exeoutlona  oq  file  or 
of  record  In  this  county,  or  any  attachments  or 
other  suits  pending  in  said  county,  agalnat  said 
withln*d€0cribed  lands  nor  against  any  of  the 
^^rantors  or  mrantees  herein,  nor  against  any  other 
person  through  whom  title  herein  is  derived,  ez- 

oept .  D.  M.  Ferguson.  Clerk  District  Court, 

Miami  Co.,  Kansas.  Dated- this  8th  day  of  April, 
1885.  LSeal.]"— and  receives  therefor  twenty-flve 
oents,  which  is  the  fee  allowed  by  law  for  a  cex^ 
tiflcate  alone.  It  will  not  be  presumed,  in  the  ab- 
«enoe  of  evidence,  thatsuoh  clerk  agreed  to  make 
•  careful  search,  and  correctly  certify  as  to  the 


condition  of  the  title  to  such  land,  but  the  burw 
den  of  showing  an  express  agreement  to  do  so 
rests  on  the  plaintUT;  and  such  clerk  will  not  be 
held  liable  for  any  mere  errors  of  Judgment,  or 
want  of  skill,  in  determining  the  legal  effect  of  a 
suit  pending  in  the  court  of  which  he  is  clerk.  A 
party  relying  on  the  certificate  of  such  clerk.  In 
the  absence  of  such  agreement,  must  himself  bear 
whatever  loss  eosues  from  want  of  skill  or  hoD« 
est  errors  of  judgment  on  the  part  of  such  clerk. 
8«  Whatever  liability  is  Incurred  In  any 
case  by  such  clerk  is  to  the  person  for 
whom  the  oertiflcate  is  made,  and  not  to  his  graa- 


ioate  and  the  condition  of  bis  bond  was  '*6hall  and 
does  well  and  truly  and  faithfully,  in  all  things,  ex- 
ecute and  perform  the  duties  of  the  said  office." 

Where  the  borrower  of  money  furnished  a  certi- 
ficate of  search  and  the  agent  of  the  lender,  being 
dissatisfied  with'  it,  went  to  the  prothonotary  and 
asked  for  a««newed  search,  and  he  reaffirmed  Its 
correctness,  he  is  liable  on  his  bond  to  the  party 
loaning  money  for  damages  caused  by  Judgments 
omitted  from  the  abstract.  Biewers  v.  Com.  87  Pa. 
15. 

Under  Pennsylvania  Act  187S,  I  1  (Pub.  Laws, 
1140)  the  recorder  of  deeds,  prothonotaries,  clerks 
of  courts,  and  other  officers  in  the  city  of  Phila- 
-delphia  whose  duty  or  custom  it  is  or  hereafter 
coay  be  to  make  and  certify  searches,  shall  be  lia- 
ble on  their  bond  to  any  person  claiming  under  the 
party  for  whom  the  abstract  was  furnished  for  five 
yeare  from  the  time  of  certificate  of  search. 

The  recorder  and  sureties  are  not  liable  for  omit- 
ting a  mortgage  from  his  certificate  of  search  if 
the  mortgagor's  name  is  not  correctly  given  in  the 
order  for  the  search.    Com«  v.  Owen,  2  W.  N.  C. 

soo. 

A  register  of  deeds  is  liable  to  the  party  employ- 
ing him  in  damages  for  negligence  in  omitting 
from  an  abstract  mention  of  an  incumbrance, 
which  omission  caused  expense  to  the  plaintiff  in 
perfecting  the  title.    Smith  v.  Holmes,  54  Mich.  104. 

This  is  on  the  ground  that  he  entered  into  a  con- 
tract to  examine  the  records  and  report  as  to  what 
mortgages  were  on  the  land  and  the  law  implied  an 
undertaking  from  him  that  he  possessed  the  re- 
quired knowledge  and  skill;  and  that  he  would  use 
due  and  ordinary  care  and  if  the  plaintiff  was  dam- 
aged by  failure  she  could  recover. 

A  recorder  in  Illinois  is  not  bound  to  examine 
and  give  information  whether  land  is  incumbered 
as  it  would  frequently  involve  a  question  as  to  the 
legal  effect  of  the  conveyances  of  record,  but  he  is 
tx)und  to  search  and  give  information  of  the  fact 
whether  there  are  deeds,  mortgages,  or  writings 
<cooceming  the  land.  He  is  allowed  for  every 
search  of  record  twelve  and  one  half  cents,  under 
Oales*  IlL  Stat.  ,299,  and  the  fees  and  perquisites  of 
office  are  sufficient  considerations  to  charge  the 
surety  on  his  bond  for  breach  of  duty  in  giving  In- 
-correct  information  as  to  instruments  on  record. 
Luskv.  Carlin,5Ill.d96. 

This  supports  the  main  case  as  to  the  province  of 
an  officer  in  respect  to  the  legal  effect  of  the  con- 
veyances of  record:  but  it  seems  that  the  statutory 
fee  for  search  Implies  a  duty  to  search.  This  stat- 
utory provision  is  wanting  in  Kansas. 

In  an  action  against  the  clerk  of  the  district  court 
for  damages  for  certificate  of  title,  a  demurrer  to 
the  petition  should  be  sustained  where  it  shows 
that  the  plaintiff  was  not  damaged  but  had  title  be- 
fore an  alleged  mechanics*  lien  was  filed,  which  it 
was  clafaned  was  omitted  from  the  abstract.  United 
States  Wind  Bugine  A  P.  Co.  v.  Linville,  48  Kan. 
455. 

A  petition  against  a  clerk  in  the  office  of  record- 
er, and  deputy  recorder  of  a  county  for  damages 
in  making  an  erroneous  abstract  of  titie  which 
22L.R.A. 


plaintiff  des1re<lto  purchase,  and  which  abstract 
was  incorrect,  and  plaintiff  was  required  to  pay  off 
an  undisclosed  Judgment,  is  bad  on  demurrer  for 
failing  to  allege  that  plaintiff  purchased  the  prop- 
erty.   Batty  V.  Fout,  54  Ind.  482. 

There  is  no  statute  making  it  the  duty  of  the  r^ 
corder  In  Indiana  to  search  the  records  and  certify 
to  the  coudition  of  tities.  **If ,  for  a  consideration, 
he  undertakes  to  searoh  the  record  and  certify  to 
tities,  and  whether  certain  real  estate  is  Incum- 
bered or  not,  he  would  be  liable  upon  such  under- 
taking Just  as  would  any  other  person;  he  would 
be  liable  to  the  party  who  employed  him,  but  not  to 
such  as  might  simply  see  and  rely  upon  such  cer- 
tificate." Mechanics  Bldg.  Asso.  v.  Whitacre,  98 
Ind.  547. 

Under  N.  Y.  Bess.  Laws  1853,  p.  265,  providing  that 
the  county  clerk  shall  cause  search  to  be  made  io 
his  office  and  shall  be  liable  for  all  damages  from 
errors,  inaccuracies,  or  mistakes  in  his  return,  a 
coun^  clerk  who  was  employed  by  plaintiff  to 
make  an  abstract  so  that  plaintiff  could  procure  a 
loan  on  land  he  already  owned,  but  who  omitted  a 
Judgment  against  a  prior  owner  which  afterwards 
cost  plaintiff  $400  to  setUe,  is  not  liable  in  dam- 
ages since  the  loss  did  not  occur  from  the  error  in 
the  abstract.    Kimball  v.  Connolly,  38  H  o  w.  Pr.  247. 

The  defendant  is  liable  for  negligence  where  he 
was  employed  by  an  intended  purchaser,  to  make  a 
search  for  taxes  and  assesBment  and  gave  the  plain- 
tiff two  returns  one  being  a  search  for  taxes  cer- 
tified to  by  him,  and  the  other  a  search  for 
assessments  certifled  by  some  other  party  not  em- 
ployed by  plaintiff  and  which  omitted  an  assess- 
ment which  had  to  be  paid  after  the  purchase,  and 
the  purchase  was  made  relying  on  these  certificates. 
Morange  v.  Mix,  44  N.  T.  815. 

It  does  not  appear  whether  the  party  employed 
to  searoh  was  an  officer  or  not.  If  the  defendant 
intended  that  plaintiff  should  rely  on  the  certificate 
made  by  the  other  party  he  is  liable  for  the  uegli- 
geoce  of  such  other  party  as  though  he  had  made 
it  himself. 

A  register  of  deeds  who  gave  a  false  certificate 
that  a  title  was  uniocumbered,  when  he  knew 
there  was  an  attachment  thereon,  was  guilty  of 
misconduct  in  office  and  could  be  removed  from 
office,  although  it  was  not  part  of  his  official  duty 
to  certify  as  to  tides.  State  v.  Leach,  60  Me.  58,  U 
Am.  Bep.  172. 

In  connection  with  the  main  case  it  should  be 
noticed,  that  under  Taylor's  Kan.  Stat.,  1147,  an  ab- 
stracter of  titles  must  give  good  bond  in  the  sum 
of  $5,000.  and  shall  be  liable  thereon  to  any  per- 
son for  whom  he  may  compile  an  abstract  for 
any  damage  for  incompletoness  or  errors,  that  the 
filing  of  the  bond  is  a  guaranty  of  good  faith.  This 
shows  that  the  business  Is  regarded  by  the  legisla- 
ture of  that  state  as  distinct  from  the  duties  of  the 
clerk. 

In  this  note  the  liability  of  attorneys  and  other 
private  abstracters  for  opinion  or  certificate  of 
title  or  abstracts  furnished  by  them  is  omitted. 
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teee  and,  before  the  plaintiff  can  reooyer,  he 
must  ahow  ttiat  he  employed  the  defendant  to 
perform  the  servloe. 
4*  The  defendant  in  this  case  made*  on 
an  abfltract  of  title*  the  certificate 
above  mentioned,  and  received  twenty-five  cents 
therefor.  There  was  a  suit  pending,  aflectlnff 
th«  title  to  the  lands  described  in  the  abstract, 
which  was  prosecuted  to  Judgment,  and  resulted 
in  loss  to  the  plaintiff.  The  defendant  was  not  a 
lawyer,  nor  an  abstractor,  nor  did  he  claim  to 
have  any  skfll  In  making  searches  of  records,  but 
erroneously  supposed  it  was  his  duty  to  make 
such  certificate.  There  is  no  claim  that  he  acted 
in  bad  faith  or  corruptly,  but,  under  the  findings 
of  the  court,  appears  to  have  used  such  care  and 
Judgment  as  he  was  ordinarily  capable  of  exer- 
cising. Held,  that  the  defendant  is  not  liable  In 
this  action. 

(February  U,  1888.) 

ERROH  to  the  District  Court  for  Miam< 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
aj^  for  losses  sustained  by  reason  of  defects 
in  the  alislract  of  title  to  certain  land,  which 
was  certified  by  defendant  and  upon  which 
plaintiff  relied  in. purchasing  the  property.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mt.  John  C.  Sheridan,  for  plaintiff  in 
rrror: 

Having  engaged  in  the  business  of  examin- 
ing- titles  andfurnishing  abstracts  thereof,  for 
whi<^  he  receives  compensation,  the  defendant 
impliedly  represents  himself  to  the  public  as 
one  competent  to  conduct  it,  aod  that  he  will 
at  least  use  ordinary  care  and  diligence  in  the 
discharge  of  it. 

1  Am.  &  £ng.  Encvdop.  Law,  48;  Martin- 
dale,  AbstracU  of  Title,  §  181;  Story,  Bailm. 
431:  Whart.  Neg.  740;  Dundee  Martg.  4t  T.  In- 
wit.  Oo,  T.  Hughee,  20  Fed.  Rep.  89;  Clark  v. 
MarehaU,  34  Mo.  489;  Choie  v.  Heaney,  70  111. 
208;  Rankin^,  Bchaeffer,  4  Mo.  App.  108; 
ijUman  v.  Houfy,  26  Mo.  280:  Stott  v.  HatTx- 
$em,  78  Ind.  17;  1  Lawson,  Rights,  Rem.  & 
Pr.  128. 

In  some  of  the  states  it  Is  the  practice  for  the 
examiner  after  having  ascertained  the  chain  of 
title  by  inspection  of  the  records,  to  direct 
written  requisitions  to  the  clerks  of  the  vari- 
ous oflBces  for  searches  for  incumbrances  or 
liens  of  record  that  may  affect  the  property. 
In  large  cities  this  method  is  rendered  neces- 
sary, or  at  least  convenient,  in  order  to  avoid 
the  throng  of  applicants  which  would  otber- 
wiae  crowd  the  offices,  and  slsoto  prevent  sub- 
iecdon  of  the  records  to  the  carelessness  or 
fraudulent  designs  of  the  searchers.  The  lia- 
bility of  all  such  officers  is  either  fixed  by  stat- 
ute, or  is  established  under  the  general  law  of 
negligence.  They  are  also  liable  for  the  acts 
or  omissions  of  those  whom  they  delegate  to  do 
the  work. 

Martindale,  Abstracts  of  Title,  188:  Gerard, 
Titles  of  Real  Estate,  757;  KimbaUv,  ConnoUy, 
83  How.  Pr.  247;  Chaee  v.  Heaney,  mpra; 
Sbearm.  &  Redf.  Keg.  §  288;  ZiegUr  v.  Gom. 
12  Pa.  227.  Bee  also  16  Cent  L.  J.  482;  Balti- 
more A  P.  n,  Oo.  V.  Jonee,  96  U.  S.  489,  24  L. 
ed.  506;  16  Am.  &  Eng.  Encyclop.  Law,  889; 
XvaifcT.  aiWtn,6Ill.  895. 
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An  ahstracter  who  furnishes  an  abstract  t<^ 
a  vendor  is  liable  to  a  vendee  who  relied  on  it 
in  purchase  of  the  property  at  the  time. 

DiekU  V.  Nashmlle  Abstract  Co,  89  Tenn.  48U 
See  also  Donaldson  v.  Haldane,  7  Clark  &,  F. 
762;  PageY.  Truteh,  8  Chicago  Leg.  News,  885; 
Peabody  Bldg,  dt  L.  Amo.  v.  Houseman,  89  Pa. 
261,  88  Am.  Rep.  757;  16  Am.  &  Eng. 
Encyclop.  Law,  418,  419. 

iVr.  Selwyn  Don^Iaey  for  defeiidant  in 
error: 

There  was  certainly  no  contract,  and  no 
privity  of  contract  between  defendant  in  error 
and  Mr.  Mallory  or  Mrs.  Mallory.  Without 
such  contract  and  privity  of  contract,  there  can 
be  no  liability. 

Dundee  Mortg,  <ft  T.  Inwit,  Co.  v.  Huglfies,  20 
Fed.  Rep.  89,  18  Cent.  L.  J.  470;  Houseman 
V.  Oirard  Mut  Bldg.  d  L,  Asso.  81  Pa.  250; 
Roberts  v.  Leon  Loan  dt  A.  Oo.  9S  Iowa,  76; 
National  Sav.  Bank  of  D.  C.  v.  Ward,  100  U.  8. 
195, 25  L.ed.  621.  See  also  Chase  v.  Heaney^O 
111.  268;  Warvelle,  Abstracts  of  Title,  pp.  7,  8» 
60.  66. 

The  clerk  of  the  district  court  ought  not  to 
be  held  liable,  if  liable  at  all,  to  any  one  bul 
his  employer.  Chandler. 

Walker  v.  Stetens,  79  111.  198;  Read  v.  Pat- 
terson, 11  Lea,  480;  Collins  v.  Griffin,  Barnes, 
37. 

The  liability  of  abstracters  of  title  in  the 
performance  of  their  work  is  the  same,  in  de- 
gree, as  that  of  attorneys  at  law. 

An  attorney  is  responsible  for  ordinary  care, 
skill,  and  reasonable  diligence;  such  skill  and 
prudence  only  as  is  usually  exercised  by  law- 
yers of  average  capacity  and  ability,  and  he  is 
liable  only  for  gross  neglect. 

Weeks,  Attorneys  at  Law,  §§  284,298;  Pitt 
v.  Yalden,  4  Burr.  2060;  C^Barr  v.  Alexander, 
87  Ga.  195:  Oilbert  v.  WiUiams,  8  Mass.  51,  5 
Am.  Dec.  77;  Caverly  v.  M'Owen,  123  Mass. 
674;  Chase  v.  Heaney,  supra;  Morrill  v.  Ora^ 
ham,  27  Tex.  646;  Eggleston  v.  Boardman,  37 
Mich.  14. 

He  will  be  presumed  to  have  discharged  his 
duty  to  his  client,  with  ordinary  care  and  skill, 
until  the  contrary  is  made  to  appear. 

Bou>man  v.  TaUman,  27  How.  Pr.  212;  Pen^ 
nington  v.  Tell,  11  Ark.  212,52  Am.  Dec.  263; 
Weeks,  Attorneys  at  Law,  §  288.  See  also 
Almond  Y.Nugent,  84  Iowa,  800,  11  Am.  Rep» 
147;  Ritchey  v.  West,  23 111.385;  Barnesy. Means, 
82  111.  379,  25  Am.  Rep.  328;  aHara  v.  WelU^ 
14  Neb.  403;  Smothers  v.  ^Tan^.  84  Iowa,  286, 
11  Am.  Rep.  141;  Small  v.  Howard,  128  Mass. 
181,  85  Am.  Rep.  863;  Oeiselman  v.  Scott,  25 
Ohio  St.  86;  Oraham  v.  Oautier,  21  Tex.  Ill; 
Branner  v.  Stormont,  9  Kan.  51. 

Allen.  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  by  the  plaintiff  to 
recover  from  the  defendant  damages  which 
she  claims  to  have  sustained  by  reason  of  tho 
defendant  having  certified  on  the  abstract 
title  to  a  certain  lot  in  Paola,  as  follows :  **  I 
hereby  certify  that  there  are  no  Judgments, 
mechanics'  liens,  foreign  executions,  or  suite 
pending  on  the  records  of  this  court  against 
any  of  the  above-named  grantors  or  grantees 
aifecting  the  title  of  the  above-described  real 
estate,  except  as  above  stated.    Dated  this  8tb 
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day  of  April,  1885.  D.  M.  Ferguson,  Clerk 
of  the  District  Court  Miami  Co.,  Kaa." 
Plaintiff  alleges,  in  substance,  that,  relying 
upon  this  certificate,  she  purchased  the  prop- 
erty described  in  the  abstract,  and  paid  there- 
for, in  cash,  the  sum  of  $5,000;  that,  in 
truth  and  in  fact,  there  was  a  suit  then  pend- 
ing in  said  district  court  wherein  one  Sutton 
S.  Clover  was  plaintiff,  and  William  G.  Oak- 
man,  Hattie  £.  Oakman,  and  others  were  de- 
fendants, in  which  said  Clover  claimed  to 
own  an  equitable  interest  in  said  lands,  and 
«ought  to  recover  the  same.  PI  ainti  ff  further 
alleges  that  said  suit  last  mentioned  was  tried 
in  said  district  court,  and  that  said  Clover 
was  by  said  court  adjudged  to  be  the  owner 
of  the  undivided  one  fourth  of  said  property ; 
that  plaintiff  was  compelled  to  pay  $1,000  to 
buy  in  the  interests  of  said  Clover,  and  that 
she  paid  attorney  fees  and  expenses  in  defend- 
ing said  action  to  the  amount  of  $385 ;  that 
she  had  demanded  payment  from  the  defend- 
ant, and  that  he  refused.  The  defendant  ad- 
mits that  he  was  clerk  of  the  district  court, 
and  that  he  signed  the  certificate  set  up  in  the 
petition.  The  defendant  denied  that  he  was 
engaged  In  the  business  of  making  abstracts. 
The  defendant  alleges  that  said  abstract  was 
made  by  one  C.  W.  Chandler,  who  was  en- 
gaged in  the  business  of  making  abstracts  of 
title,  and  that  said  defendant  siirned  the  same 
as  an  accommodation  to  the  said  Chandler. 
He  alleges  that,  before  signing  the  certificate, 
hemadeadilieent,  thorough,  and  careful  ex- 
amination of  the  records  in  his  office,  and,  as 
a  result  of  said  search  and  examination,  was 
satisfied  of  the  truth  of  said  certificate.  He 
alleges  that  he  examined  all  the  records  and 
papers  in  said  suit  of  Clover  v.  Oakman,  and 
was  convinced  that  the  title  to  said  real  estate 
was  not  involved  in  said  suit  of  Clover  v.  Oak- 
man.  The  defendant  also  alleges  that  the 
party  for  whom  said  abstract  was  made  was 
unknown  to  him  at  the  time  he  signed  said 
certificate,  and  that  he  signed  it  for  the  sole 
advantage  and  profit  of  said  C.  W.  Chandler. 
The  undisputea  evidence  shows  that  the  de- 
fendant was  paid  twenty- five  cents  for  this 
certificate.  It  also  shows  that  the  title  to  the 
land  mentioned  in  the  abstract  was  in  dispute 
in  said  suit  of  Clover  v.  Oakman ;  that  Clover 
obtained  judgment  for  a  one-fourth  interest 
therein ;  that  the  plaintiff  boui^ht  in  said  in- 
terest, and  paid  $1,000  for  it;  and  that  she 
paid  attornevs*  fees  amounting  to  $810  in  de- 
fending against  the  claim  of  said  Clover  in 
that  action,  she  having  been  made  party  de- 
fendant to  the  action  subsequent  to  the  pur 
chase  from  Oakman  and  wife  of  the  property 
described  in  the  abstract.  This  case  was  tried 
before  the  court  without  a  jury,  and  a  general 
finding  made  in  favor  of  the  defendant,  and 
judgment  rendered  against  the  plaintiff  for 
costs. 

There  is  no  showing  that  Mrs.  Mai  lory,  the 
plaintiff,  or  her  husband,  C.  H.  Mailory, 
whom  the  evidence  shows  was  her  general 
agent  in  making  the  purchase  of  the  prop- 
ertv,  had  anyconversation  directly  with  the 
defendant.  The  evidence  does  show  that 
MalloiT  employed  said  C.  W.  Chandler  to 
make  the  abstract.  It  also  shows  that  Mai  lory 
paid  to  Chandler  fifty  cents,  in  addition  to 
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Chandler's  own  charges,  for  the  certificates 
of  the  clerk  of  the  district  court  and  the  treas- 
urer. The  defendant  claims  that  his  under- 
standing of  the  matter  was  that  the  abstract 
was  made  for  Oakman,  and  upon  this  question 
the  testimony  is  not  entirely  clear.  On  cross- 
examination  C.  H.  Mailory  was  asked  this 
question :  **  Question,  You  may  state  if  you 
recognize  that  paper  you  examine  there, 
(handing  witness  paper,)  and  didn't  you  an- 
swer, in  reply  to  that  question,  this ;  *That 
is  the  abstract  that  Mr.  Oakman  presented  to 
us,  made  by  Mr.  Chandler?'  Ansioer.  Well, 
that  was  part  of  the  papers ;  yes,  sir. "  C.  W. 
Chandler,  on  cross-examination,  testified  as 
follows :  •*  Q.  What  did  Mr.  Mailory  say  to 
you  about  what  he  wanted  that  abstract  of 
title  for?  A,  When  he  first  came  to  the  ofiSce 
he  said  he  wanted  it  for  Mr.  Oakman,— that 
is,  Mr.  Oakman  wanted  the  abstract— and  he 
spoke  to  us  for  it.  Q,  Tou  told  him  you 
would  not  make  the  abstract  for  Mr.  Oakman 
unless  Mr.  Mailory  would  pay  for  it?  A. 
Yes,  sir.  Q.  Then  he  told  you  to  go  on  and 
make  it,  and  he  would  pay  for  it?  A.  Yes, 
sir ;  he  said  he  would  see  it  was  paid  for.  Q. 
Then  you  went  on  and  made  it?  A,  I  did." 
The  defendant  testified,  among  other  things  : 
**Q.  Did  Mr.  Mailory  ever  say  anything  to 
you  in  connection  with  the  matter?  A.  I 
don't  recollect  Mr.  Mailory  saying  anything. 
Q,  Did  he  ever  have  anything  to  say  to  you 
on  the  subject?  A.  No,  sir.  Q.  You  sav  you 
signed  this  certificate  at  the  request  of  Mr. 
Chandler?  A,  Yes,  sir ;  C.  W.  Chandler.  I 
examined  the  record  for  Mr.  Chandler,  at  his 
request.  Q.  What  was  Mr.  Chandler's  busi  - 
ness  at  that  time?  A,  He  was  in  the  loan 
business  and  the  abstract  business.  Q,  Be- 
fore you  signed  that  certificate  at  that  time, 
you  may  state  whether  you  made  a  careful  ex- 
amination of  the  recoras.  A,  I  did  make  a 
careful  examination  of  the  records.  Q.  And 
you  may  state  what,  if  any,  conclusion  you 
came  to  with  reference  to  anything  in  that 
suit  affecting  the  title  to  that  property, — the 
property  alleged  to  be  described  in  that  so- 
called  abstract  of  title.  A.  My  opinion,  ac- 
cording to  the  best  of  my  judgment,  was  that 
it  did  not  affect  the  title.  Of  course,  it  was 
a  compl  icated  case.  It  was  my  understanding 
I  was  simply  to  exercise  my  judgment,  as 
best  I  could."  And  again :  **  ^.  Was  there 
'any  talk  in  your  office,  at  the  time  this  cer- 
tificate was  certified  to,  as  to  who  was  the 
owner  of  this  property,  or  as  to  whom  this 
abstract  was  for?  A.  I  understood  Mr.  Chand- 
ler to  say  he  was  making  it  for  Mr.  Oakman, 
through  Mr.  Mailory,  at  the  request  of  Mr. 
Mailory ;  that  Mr.  Mailory  was  going  to  pur- 
chase the  property.  Q.  There  was  something 
said  about  Mr.  Mailory  in  connection  with 
it?  A.  In  tne  talk  that  Mr.  Mailory  was  go- 
ing to  purchase. " 

The  evidence  shows  that  the  defendant  fre- 
quently made  similar  certificates  on  ab- 
stracts, for  which  he  charged  and  received  t)ie 
uniform  fee  of  twenty-five  cents.  He  testi  - 
fies,  however,  that  he  freq^uently  made  such 
certificates  without  receiving  any  fee  there- 
for. There  is  no  pretence  on  the  part  of  the 
plaintiff  that  the  defendant  was  either  an  at- 
torney at  law,  or  engaged  in  the  business  of 
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making  abstracts  of  title,  except  so  far  as 
iuch  certificates  relate  to  an  abstract.  There 
was  no  special  contract  or  agreement  with 
reference  to  this  particular  certificate,  but  it 
was  made  by  the  defendant,  as  he  claims, 
with  the  understanding  on  his  part  that  it 
was  his  ofilcial  duty  to  make  such  certificates, 
and  that  the  law  allowed  him  a  fee  of  twenty - 
five  cents  therefor.  It  is  important  to  de- 
termine— First,  whether  there  was  any  un- 
dertaking on  the  part  of  the  defendant  to 
perform  any  services  whatever  for  the  plain- 
tifiT  in  this  case :  second,  if  there  was  such 
undertaking,  what  services  did  the  plaintiff 
undertake  to  perform?    There  having  been  a 

Sneral  finding  bv  the  trial  court  in  favor  of 
B  defendant,  all  doubts  as  to  the  weight  of 
the  evidence  must  be  resolved  in  his  favor. 

We  are  not  prepared  to  say  that  the  uncon- 
tradicted evidence  shows  that  the  defendant 
was  employed  by  Mrs.  Mai  lory,  through  her 
agent,  to  make  this  certificate ;  and,  if  we 
were  forced  to  decide  this  case  on  this  point 
alone,  we  should  have  to  hold  that  the  gen- 
eral flndinff  of  the  trial  court  in  favor  of  the 
defendant  included  a  finding  that  the  defend- 
ant was  not  employed  by  the  plaintiff  to 
make  the  certificate.  We  do  not,  however, 
rest  our  decision  on  this  point  alone,  but  will 
consider  the  second  proposition  also.  If  the 
making  of  the  certificate  on  the  abstract  was 
not  done  under  an  employment  from  the 
plaintiff,  can  she  recover  in  this  case?  We 
think  the  great  weight  of  authority  is  to  the 
effect  that  the  i>artv  makine  the  examination 
and  certificate  is  liable  only  to  his  employ- 
er, and  never  to  a  stranger  or  third  party. 
HuohM  V.  Dundee  Mortg,  d  T.  Invest.  Co.  21 
Fed.  Hep.  160.  In  the  case  of  Houseman  v. 
Oirard  Mut.  Bldg,  A  L.  Asso.  81  Pa.  263, 
Mr.  Justice  Sharswood,  in  delivering  the 
opinion  of  the  court,  says :  **  It  was  decided 
by  the  present  chief  justice  at  nisi  pritis,  in 
the  case  of  Com.  v.  Edrmer,  6Phila.  90,  that 
this  liability  is  to  the  party  who  asks  and 

Says  for  the  search,  and  does  not  extend  to 
is  assignee  or  alienee. "  The  decision  in  the 
«aae  of  Pedbody  Bldg.  db  L.  Asso.  v.  Bouse- 
man,  89  Pa.  261,  83  Am.  Rep.  757,  seems  to 
be  somewhat  in  conflict  with  the  doctrine  as 
•tated  hyJustiee  Sharswood  in  the  case  above 
cited.  We  think  that  the  rule  as  stated  is 
sustained  both  by  the  weight  of  reason  and 
authority,  —that  there  must  be  privity  of  con- 
tract to  create  liability.  In  the  case  of  Na- 
iional  6av.  Bank  of  D,  C.  v.  Ward,  100  U. 
8.  195,  25  L.  ed.  621,  the  Supreme  Court  of 
the  United  States  holds :  *"  Where  A. ,  an  at- 
torney at  law  employed  and  paid  solelv  by 
B.  to  exafnine  and  report  on  the  title  of  the 
latter  to  a  certain  lot  of  ground,  gave,  over 
bis  signature,  this  certificate,  'B's  title  to  the 
lot  [describing  iti  is  good,  and  the  property 
nnincumbered, '  C.,  with  whom  A.  had  no 
contract  or  communication,  relied  upon  this 
certificate  as  true,  and  loaned  money  to  B., 
upon  the  latter  executing,  by  way  of  security 
therefor,  a  deed  of  trust  for  the  lot ;  B. ,  be- 
fore employing  A.,  had  transferred  the  lot  in 
fee  bv  a  duly  recorded  conveyance, —  a  fact 
whi<m  A.,  on  examining  the  recoids,  could 
have  ascertained,  had  he  exercised  a  reason- 
able degree  of  care;  the  money  loaned  was 
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not  paid,  andB.  is  insolvent,  ^held:  First, 
that  there  being  neither  fraud,  collusion,  nor 
falsehood  by  A.,  nor  privity  of  contract  be- 
tween him  and  C.,  he  is  not  liable  to  the  lat- 
ter for  any  loss  sustained  by  reason  of  the 
certificate ;  second,  that  usage  cannot  make  a 
contract  where  none  was  made  by  the  par- 
ties." 

We  think  that  the  judgment  of  the  district 
court  might  be  upheld  on  the  ground  that 
there  was  evidence  tending  to  show  that  the 
emploprment  of  the  defendant  was  made  in 
behalf  of  a  person  other  than  the  plaintiff. 
We  shall  proceed,  however,  with  the  con- 
sideration of  the  more  important  question  in- 
volved in  the  case, — whether,  <«oncedine  the 
existence  of  such  employment  by  the  plain- 
tiff, the  nature  of  the  employment  renders  the 
defendant  liable  in  this  action.  The  defend- 
ant was  clerk  of  the  district  court  of  Miami 
county,  Kan.  He  testifies  that  in  making 
this  certificate  he  supposed  he  was  merely 
performing  a  duty  imposed  on  him  bv  law. 
It  is  nowhere  made  the  duty  of  the  clerk  of 
the  district  court  to  search  the  records  in  his 
office  for  judgments,  liens,  and  suits  pend- 
ing, nor  does  the  statute  provide  any  fee  for 
any  such  service.  It  is  not  contended  in  this 
case  that  there  was  any  special  contract  or 
ajpreement  between  the  parties  as  to  the  par- 
ticular service  he  was  to  perform ;  but  ft  is 
contended  on  the  part  of  the  plaintiff  that  the 
defendant  was  in  the  habit  of  making  such 
certificates  for  pay,— for  the  uniform  fee  of 
twenty-five  cents, — ^and  that  because  of  such 
practice  he  was  liable  for  any  error  in  such 
certificate.  The  law  does  allow  the  clerk  of 
the  district  court  a  fee  of  twenty-five  cents 
for  his  certificate  and  seal.  Can  it  be  said 
that  because  the  defendant  was  in  the  habit 
of  making  certificates  of  the  character  of  this 
one,  and  oiargin^  therefor  the  sum  of  twenty - 
five  cents,  he  is  liable  for  any  error  or  mis- 
statement contained  therein?  Ordinarily  the 
certificate  of  the  clerk  of  the  district  court  is 
attached  to  copies  of  records  or  to  other  writ- 
ten instruments,  for  which,  if  made  by  the 
clerk  himself,  he  is  also  entitled  to  payment. 
If  the  defendant  had  been  called  upon  to  make 
a  full  transcript  of  all  the  records  in  the  case 
of  Clover  v.  Oakman,  over  bis  certificate  of 
the  correctness  thereof,  and  had  he  made  what 
purported  to  be  such  transcript,  to  the  cor- 
rectness of  which  he  appended  his  certificate, 
we  do  not  doubt  that  he  would  have  been 
liable  for  any  error  or  omission  in  the  tran- 
script, through  which  the  party  receiving  and 
Saying  therefor  was  injured.  In  this  case, 
owever,  the  clerk  certifies,  not  to  the  cor- 
rectness of  a  transcript  which  he  has  made, 
but  to  the  lei^al  effect  of  the  whole  volume 
of  all  the  records  in  his  office  on  the  title  to 
this  land. 

Authorities  are  cited  by  counsel  for  the 
plaintiff  in  error,  which,  he  contends,  hold 
the  defendant  1  i%ble.  These  authorities  must 
be  considered  with  reference  to  the  statutes 
which  were  construed  by  the  courts  in  mak- 
ing their  decisions.  In  the  CAse  of  Zi^gler  v. 
Com.,  the  court  says:  ^In  Pennsylvania  it 
has  ever  been  a  portion  of  the  duty  of  the 
prothonotary  to  make  searches.  It  is  an  in- 
cident of  his  office  as  a  keeper  of  the  records 
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of  the  county.  The  fee  bill  gives  him  oom- 
pensation  for  his  services  and  for  his  certifi- 
cates. "  12  Pa.  228.  In  the  case  of  Lusk  v. 
Carlin,  5  111.  895,  whhch  was  an  action-on  the 
official  bond  of  the  recorder  of  deeds,  for  fail- 
ing to  note  a  mortgage  in  his  certificate  of 
search,  the  court  savs :  **  It  is  contended  that 
it  is  not  a  duty  of  the  recorder  to  examine 
and  give  information  whether  land  is  in- 
cumbered, as  it  would  frequently  involve  a 
question  as  to  the  legal  effect  of  the  convey- 
ance of  record.  In  this  sense  of  examination, 
he  is  not  bound  to  make  it,  but  we  are  of  the 
opinion  that  he  is  bound  to  search  and  give 
information  of  the  fact  whether  there  are 
deeds,  mortgages,  or  writings  concerning  the 
land,  and  refer  the  party  to  them,  so  he  may 
be  enabled  to  judge  for  himself,  and  take 
counsel  as  to  the  manner  in  which  the  title 
is  affected  or  the  estate  incumbered  by  them. 
The  search  should  be  diligent,  and  his  infor- 
mation true,  as  for  it  he  is  entitled  to  com- 
pensation." The  court  refers  to  various  pro- 
visions of  the  statutes  of  Illinois  relating  to 
the  duty  of  the  recorder,  and  says:  **The 
whole  scope  and  spirit  of  these  provisions 
seem  to  me  to  point  out  this  service  as  an  of- 
ficial duty  of  the  recbrder ;  and  I  think  the 
fees,  perquisites,  and  emoluments  of  his  of- 
fice a  good,  continuing,  and  valuable  consid- 
eration to  charge  the  surety  in  the  bond,  with- 
in the  principle  laid  down  in  the  case  of 
United  States  v.  Linn,  40  U.  S.  15  Pet.  811, 
10  L.  ed.  750. 

In  New  York  and  other  states  it  is  made 
the  duty  of  certain  officials  having  the  cus- 
tody of  public  records  to  make  searches,  and 
certify  the  result  thereof,  and  it  is  held  that 
the  officer  is  liable  for  any  error  or  misstate- 
ment in  such  certificate.  We  have  not  been 
able,  however,  to  find  any  case — nor  has 
counsel  called  our  attention  to  any— where 
the  officer  has  been  held  liable  on  a  certificate 
which  the  law  did  not  require  him  to  make, 
and  where  he  received  no  compensation  for 
making  the  search.  In  Warvelle  on  Ab- 
stracts, (page  66,)  the  author  says:  *'It  is 
frequently  the  custom  of  the  examiner  to  ap- 
pend to  an  abstract  of  this  character  certifi- 
cates of  the  officers  having  the  custody  of  rec- 
ords examined,  yet  in  the  majority  of  cases 
the  said  certificates  do  not  materially  enhance 
the  value  of  tlie  examination  as  evidence, 
and,  unless  forming  a  part  of  their  official 
duty,  create  no  responsibility  on  the  part  of 
the  certifying  officer."  This  case  is  in  itself 
a  strong  illustration  of  the  hardship  of  a  rule 
which  should  hold  the  clerk  of  the  district 
court  liable  for  any  error  in  such  a  certificate 
for  the  sum  of  twenty-five  cents,  which  he 
would  be  entitled  to  have  for  making  any 
formal  certificate  whatever.  Under  the  plain- 
tiff's theory  of  this  case,  he  would  be  held 
bound  to  examine  every  record  in  his  office 
which  in  any  wise  affected  the  title  to  these 
lands,  and  to  state,  over  hi^  signature,  cor- 
rectly, the  legal  effect  of  everv  record  which 
in  any  manner  affected  the  title.  There  is 
nothing  in  this  case  tending  to  show  that  the 
defendant  was  called  on  to  make  any  tran- 
scripts of  any  records  in  his  possession.  Had 
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the  plaintiff  obtained  a  transcript  of  the 
pleaaings  in  the  Oakman  Com,  in  the  exer- 
cise of  ordinarv  business  prudence  she  would 
have  submittea  such  transcripts  to  a  coun- 
selor learned  in  the  law,  for  his  opinion  a» 
to  their  effect  on  the  title  to  this  property, 
and  as  to  the  risks  she  would  incur  by  pur- 
chasing  the  property  pending  such  litigation. 

Many  authorities  are  cited  by  counsel  as  to 
the  liability  of  attorneys,  physicians,  and 
other  ^rsons  who  fail  to  use  care  and  skill 
in  their  employment. 

These  authorities  cast  but  little  light  on 
this  case.  The  general  doctrine,  we  think, 
is  correctly  stated  in  Story,  Bailm.  §  435 1 
**  Where  the  particular  business  or  employ- 
ment requires  skill,  if  the  bailee  is  known 
not  to  possess  it,  or  he  does  not  exercise  th» 

f^articular  art  or  employment  to  which  it  be- 
ongs,  and  he  makes  no  pretension  to  skill  in 
it,  then,  if  the  bailor,,  with  full  notice, 
trusts  him  with  the  undertaking,  the  bailee- 
is  bound  onlv  for  a  reasonable  exercise  of  the 
skill  which  he  possesses,  or  of  the  judgment 
which  he  can  employ ;  and,  if  any  loss  en- 
sues from  his  want  of  due  skill,  he  is  not 
chargeable."  There  is  no  evidence  in  this 
case  tending  to  show  that  the  defendant  held 
himself  out  to  the  public  as  skilled  in  the 
examination  of  public  records,  or  in  deter- 
mining their  legal  effect.  He  himself  testi- 
fies that  he  used  such  care  and  judgment  a» 
he  possessed,  and  that  it  was  his  opinion  that 
the  title  to  the  propertv  described  in  the  ab«^ 
stract  was  not  affected  by  the  Clover  suit. 
If  the  plaintiff  employed  the  defendant  at  alt 
to  pass  his  opinion  or  to  certify  as  to  the 
effect  of  the  records  in  that  case,  she  cer- 
tainly emploved  him  for  a  very  meager  con- 
sideration. We  are  not  prepared  to  say  that 
any  consideration  whatever  was  paid  in  this, 
case  for  a  search.  The  defendant  did  not 
claim  to  be  a  lawyer,  nor  was  there  any  evi- 
dence that  he  claimed  to  have  skill.  We 
think  the  plaintiff  was  not  entitled  to  the 
benefit  of  any  higher  order  of  judgment  than 
the  defendant  in  fact  possessed,  and  that  in 
relyinir  on  such  a  certificate,  so  obtained,  if 
loss  occurs,  she  must  herself  bear  it,  under 
all  the  circumstances,  as  they  are  shown  by 
the  record  in  this  case.  Certainly  there  is  a. 
wide  difference  between  the  liability  of  & 
lawyer,  or  other  person  claiming  to  have  es- 
pecial qualifications  for  determining  ques- 
tions affecting  the  title  to  land,  and  that  of  a. 
layman,  who  neither  has  nor  professes  to  have 
any.  We  conclude,  then,  that  the  defendant 
is  not  liable  for  any  error  in  judgment  as  to> 
the  condition  of  the  title  to  the  land  described 
in  the  abstract,  even  though  such  error  be  & 
gross  one;  and  it  mav  well  be  doubted 
whether  he  would  be  liable,  where  he  re- 
ceives merely  the  fee  allowed  by  law  for  a. 
certificate,  unless  guilty  of  fraud  or  willful 
misstatement. 

We  think  the  judgment  of  the  trial  court  toot 
right,  and  it  will  be  affirtTied. 

All  the  Justices  concur. 

Rehearing  denied. 
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The  ezeeptionally  small  siae  of  Yovng 
eattle*  such  as  calves  and  yearliugs,  on  account 
of  which  they  are  able  to  pass  througrh  or  under 
barbed  wire  fence,  will  not  excuse  the  owner  of 

.  the  fence  for  its  insufficiency,  where  the  statutes 
aUow  cattle  to  run  at  large,  so  as  to  give  him  a 
right  of  action  for  their  trespass,  although  when 
the  fence  was  built  all  cattle  In  the  neighborhood 
were  of  a  larger  kind,  against  which  the  fence 
was  sui&cient. 

(October  19, 1866.) 

ERROR  to  the  Court  of  Civil  Appeals  for  the 
Second  Supreme  Judicial  District  to  re- 
yiew  a  judgmeot  afSrming  a  judgment  of  the 
District  Court  for  Donley  County  in  favor  of 
phiintiffs  in  an  action  brought  to  recover  for 
injuries  alleged  to  have  been  inflicted  upon 
plain  tiffs  by  defendant's  negligence  in  permit- 
ting cattle  to  break  into  plaintiff's  enclosure. 
SeiSer^ed, 

The  facts  are  stated  in  the  opinion. 

Meun,  Matlock  As  Peacock  and  W.  R. 
Butler,  for  plaintiff  in  error: 

The  idlegation  of  the  scienter  is  a  mater^l 
and  a  necessary  allegation  and  must  be  proved. 


Appellee's  original  petition  fails  to  allege 
any  knowledge  on  the  part  of  appellant  that 
the  cattle  were  Infected  with  disease  or  were 
liable  to  communicate  disease  to  appellee's  cat- 
tle at  the  time  they  were  placed  in  appellant** 
pasture. 

QMb  t.  CaykendaU,  89  Hun,  140;  Cooke  y. 
Waring,  2  Hurlst.  &  C.  831;  FMer  ▼.  Clark, 
41  Barb.  829;  Weeks,  Damnum  Absque  In- 
juria. §  118,  p.  287,  noU  I;  Bite  v.  Blandfordr 
45  111.  9;  Fuliz  v.  Wycoff,  26  Ind.  824;  Kert- 
ichacke  v.  Ludwigt  28  Wis.  480;  Wormley  ▼. 
Gregg,  66  III.  261;  Lyke  ▼.  Van  Lettven,  4 
Denio,  127;  Tifft  v.  Tijft,  Id.  175;  Sed^w. 
Damages,  6th  ed.  722,  728;  1  Thomp.  Neg. 
186,  lb9,  205,  206;  Cooley,  Torts,  848,  and 
cases  cited  in  note  £,  Id.  844,  and  note  lOB; 
Congress  A  E.  Spring  Co.  v.  Edgar,  99  U.  8. 
645,  25  L.  ed.  487;  Moss  v.  Pardridge,  9  111. 
App.  490;  TuDigg  v.  Byland,  63  Md.  880,  ^ 
Am.  Rep.  226,  24  Am.  L.  Reg.  N.  8.  191; 
Whittaker's  Smith,  Neg.  pp.  101,  102. 

Simply  turning  one's  cattle,  having  an  in^ 
fectious  disease,  into  his  own  pasture  adjoin- 
ing the  pasture  of  another  occupied  by  cattle, 
is  not  unlawful,  nor  such  an  act  or  wrong  or 
negligence  as  will  give  to  the  owner  of  the  ad- 
joining premises  a  cause  of  action  for  damages' 
sustained  in  consequence  of  the  disease  beinfi^ 
communicated  to  his  cattle. 

Fisher  v.  Clark,  supra;  Mills  v.  New  York 
dtff.RCo.2  Robt.  826.  41  N.  Y.  619;  Walker 
V.  fferron,  22  Tex  65;  Scott  ▼.  Grover,  56  Vt. 


H<ysE,—SuilJHeienev  of  fetiees. 
InoeneraiL 

'  Where  the  common-law  liability  (requlrlnt^r  the 
owner  of  stock  to  restrain  them  at  home)  has 
been  superseded  by  statute  deflninsr  the  fence  that 
the  owner  of  the  crops  must  have  to  protect  him- 
self, and  thus  creating  an  entirely  different  rela- 
tion from  that  at  common-law,  the  statutory  re- 
quirements as  to  the  fence  beinsr*' lawful**  must 
be  strictly  pursued  in  order  that  the  owner  of  stock 
may  be  liable  for  their  taitruaion. 

A  ffood  and  sufficient  fence  required  where  cat- 
tle are  allowed  to  run  at  large  is  one  that  will  turn 
hogs  that  are  not  bieaohy.  Headen  v.  Bust,  88  HI. 
188;  Misner  v.  Lighthall,  13  111.  SOS. 

If  a  fence  around  a  pasture  is  reasonably  secure 
it  is  sufficient  to  relieve  the  owner  from  liability  for 
damages  caused  by  the  esc&pe  of  a  bull  especially 
if  caused  by  the  aggrieved  party.  Weide  v.ThieU 
9  111.  App.  «a 

The  question  as  to  whether  a  fence  around  a  lot 
was  sufficient  to  confine  a  vicious  young  stallion,  is 
one  for  the  jury,  where  the  fence  was  such  as  was 
common  among  farmers  and  usually  considered 
safe.  MoDvaine  ▼.  Lants,lUO  Fa.  586, 45  Am.  Bep* 
400. 

In  an  action  for  damages  from  cattle  breaking 
tnto  an  enclosure  it  is  immaterial  whether  any 
fences  other  than  the  outside  ones  were  sufficient. 
Grisman  y.  Masters,  28  Ind.  819. 

If  cattle  feeding  on  th6  commons  trespass  upon 
an  enclosure,  the  owner  thereof  can  only  maintain 
his  action  therefor  by  showing  that  his  fence  is  a 
Btatatory  one,  but  if  cattle  of  another  break  over  a 
good  and  sufficient  legal  fence  into  one  field,  and 
from  thence  into  another  field  of  the  same  owner 
•epaiated  from  the  first  by  an  insufficient  fence, 
aach  owner  may  maintain  trespass  for  damage 
22L.R.A. 


done  in  the  last  field*  Herold  v.  Meyers,  20  lowsr 
878. 

But  the  owner  of  sheep  is  not  liable  for  trespass 
by  them  where  they  pass  through  an  insufficient  - 
fence  which  the  adjoining  owner  was  bound  to  re* 
pair,  and  then  into  a  lot  owned  by  the  same  party 
which  is  enclosed  by  a  sufficient  fence.  Page  t*^ 
0Icott,13N.  H.889. 

Where  cattle  were  held  for  trespassing  and  the- 
owner  sued  in  replevin  and  proved  that  the  fencer 
of  the  defendant  was  not  a  *'lawftil  fence"  as  re* 
quired  by  Indiana,  1  Gavm  &  Hord  Stat.,  842,  an  of- 
fer to  prove  that  it  was  such  as  was  kept  in  that 
locality  where  fences  were  taken  in  during  the 
winter,  to  avoid  the  spring  freshets,  was  properly 
refused.    Biizsard  v.  Walker,  82  Ind.  437. 

In  an  action  of  damages  for  trespass  of  cattle  thr 
plaintiff  need  only  show  that  his  fence  was  a  lawful 
fence  at  the  place  of  breach.  Crane  v.  Ellis,  81  lo  war 
SIO;  Bice  v.  Nagle,  14  Kan.  498. 

But  it  was  held  in  Missouri,  to  the  contrary,  thatr 
in  order  to  recover  for  damages  from  trespassing 
animals  under  Mo.  Bev.  Stat.,  fi§  8651-8658,  the  field 
must  be  enclosed  by  a  hedge  or  fence  of  speclQed* 
dimensions  and  structure,  and  no  recovery  can  be 
had  if  it  is  not  lawful  even  though  it  may  be  where- 
the  animals  entered.  Stovall  v.  Bmerson,  20  Mo. 
App.  822. 

So  under  the  Tennessee  Act  of  1807.  chap.  2,  pro- 
viding that  a  fence  must  be  at  least  five  feet  high,  at 
plaintiff  cannot  recover  for  damages  from  trespass- 
ing cattle  if  his  fence  is  not  that  high  although  the 
cattle  entered  over  a  place  that  was  five  feet  io 
height.   Polk  V.Lane,  4  Yerg.  86. 

This  is  on  the  ground  that  the  stock  may  have- 
been  previously  tempted  by  the  low  place  in  the- 
f  ence  and  thus  acquired  bad  habits. 

To  recover  in  Iowa  for  trespass  from  cattle  thr 
plaintiff  must  show  **that  his  fence  is  such  as  would 


See  also  31  L.  R.  A.  669;  47  L.  R.  A.  588. 
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499,  48  Am.  Rep.  814;  QttibB  ▼.  CoykendaU, 
supra, 

wben  cattle  are  confined  in  one's  own  past- 
^ire,  and  they  are  sucb  as  are  liable  to  infect 
cattle  in  an  adjoining  pasture,  if  permitted  to 
mix  and  mingle  with  them,  and  this  fact  is 
known  to  a  person  who  carelessly  leaves  his 
gates  open  or  fenoes  down,  or  who  has  an  in- 
sufficient fence  and  permits  such  cattle  to  enter 
bis  pasture  and  communicate  to  his  cattle  an 
infectious  disease,  the  owner  thereof  cannot 
recover  any  damages  for  loss  or  injury  occa- 
sioned thereby. 

Walker  v.  Herron,  supra. 

The  appellant,  in  pursuance  of  its  lawful 
business,  placed  its  cattle  upon  its  own  prem- 
ises, and  if  said  cattle  were  such  as  might  com- 
dunipate  disease  to  other  stock  in  the  adjoin- 
ing pasture  and  appellant  was  ignorant  of  that 
fact,  it  would  not  be  liable  in  damages  in  case 
disease  was  communicated  by  them  to  appel- 
lee's cattle  in  an  adjoining  pasture. 

Cooke  V.  Waring,  2  Hurlst.  &  C.  882,  82  L. 
J.  Ezch.  2G2. 

If  an  injury  is  caused  by  a  person  to  the 
property  of  another  in  a  place  where  such 
party  has  a  right  to  be,  the  party  complaining 
«f  such  injury  must  show  that  he  has  used 
Aue  diligence  to  protect  his  property  against 
such  injury. 

mutt  V.  Ward,  L.  R.  10  Q.  B.  Div.  17,  22 
Am.  L.  Reg.  N.  8.  246  and  note;  Oriffin  v. 
MarUn.  7  Barb.  297;  WhiUv.  Scott,  4  Barb. 
66;  1  Thomp.  Neg.  81. 

Plaintiff  cannot  recover  in  this  case  even  if 
defendant  had  known  when  it  placed  the  cat- 


tle in  its  pasture,  in  Donley  county,  that  the 
same  were  liable  to  communicate  disease  to 
plaintiff's  cattle,  unless  the  evidence  shows  that 
defendant  was  guilty  of  culpable  negligence 
and  willfulness  m  the  care  and  custody,  man- 
agement and  handlir  g  of  their  cattle,  and  as  a 
result  of  such  culpability  and  willfulness 
plaintiff's  cattle  contracted  the  disease  and  died 
therefrom. 

Walker  v.  Herron,  supra;  Wolf  v.  8t,  Louis 
Independent  Water  Co.  10  Cal.  544;  Shearm.  & 
Redt.  Neg.  §§  5,  12;  Hoffman  v.  Tuolumne 
Water  Co.  10  Cal.  418;  1  Hillard,  Torts.  67; 
Sedgw.  Damages,  7th  ed.  862,  note, 

if  it  appears  from  the  evidence  that  plaintiffs 
were  guilty  of  culpable  negligence,  or  that 
their  negligence  contributed  to  the  injury  they 
suffered,  whatever  may  be  the  degree  of  their 
negligence  notwithstanding  the  derendant  may 
have  been  guilty  of  negligence  yet  plaintiffs 
cannot  recover. 

Wailker  v.  fferron,  22  Tex.  69;  Tdfer  y. 
Northern  B.  Co.  80  N.  J.  L.  188, 3  Am.  L.  Reg. 
N.  8.  666;  Wilkinson  v.  Fairrie,  82  N.  J.  Exch. 
78,  2  Am.  L.  Reg.  N.  8.  242;  ZoOiscfi  v.  Tar- 
beU,  10  Allen,  886.  87  Am.  Dec.  660,  6  Am.  L. 
Reg.  N.  S.  672;  Waters  v.  Wing,  59  Pa.  211,8 
Am.  L.  Keg.  N.  8.  768;  Psnnsylwinia  Canal 
Co,  V.  Bentley,  66  Pa.  80,  10  Am.  L.  Reg.  N. 
S.  746;  Jaeot^  y.  Dt^e,  1  E.  D.  8mith,  271, 
8  Am.  L.  Reg.  448;  O^Brien  v.  Philadelphia^ 
W.  di  B.  R.  Go.  8  Phila.  76,  6  Am.  L.  Reg. 
861;  Vi^eer  v.  Cameron,  4  Rich.  L.  228,  66  Am. 
Dec.  670,  and  note;  2  Sedgw.  Damages,  7th  ed. 
847-849,  noU  1,  849,  350,  note  A.,  and  868;  1 
8edgw.    Damages,   pp.    164,    166,    note   A; 


turn  ordinary  oattle.**  Heath  v.  Ck)ltenbaok,  5  Iowa,  | 
490.  I 

Landowners  in  Connecticut  are  not  oblifred  to  ^ 
fence  asrainst  unruly  cattle,  and  evidence  that  a 
horse  Jumped  out  of  an  enclosure  over  a  lawful 
fence  is  evidence  that  be  was  unruly  and  could  not 
toe  restrained  by  an  ordinary  fence  **  ordinary 
fences,**  mentioned  in  Gonn.  Gen.  Stat.,  title  21,  §  DS, 
does  not  mean  lawful  fences  but  sucb  fences  as  are 
common  and  sulficient  to  restrain  orderly  cattle. 
Hine  v.  Wooding,  87  Cuna.  128. 

A  grood,  strong',  substantial  fence  built  of  stone 
sufficient  to  turn  stock,  forming  a  perfect  enclos- 
ure, is  a  lawful  fence  within  the  meaning  of  the 
statute,  althoug'h  it  is  not  speciflcally  described 
therein.    Meade  v.  Watson,  87  Gal.  601. 

The  ^^uitable**  fence  required  of  a  railroad  com- 
pany by  Mass.  Gen.  Stat.,  chap.  63,  §  iS,  need  not 
necessarily  be  such  as  are  required  of  landowners 
under  Gen.  Stat,  chap.  26,  fi  1,  and  described  as  'ie- 
Aral  and  sufficient.**  Eames  v.  Salem  &  L.  B.  Co.  98 
Mass.  680, 96  Am.  Dea  676. 

As  the  custom  in  Colorado  is  for  sheep  always  to 
be  herded,  a  farmer  is  not  required  to  fence  against 
sheep  there.    Willard  v.  Mathesus,  7  Colo.  76. 

The  owners  of  lands  having  a  fence  sufficient  to 
exclude  ordinary  stock  may  recover  for  damages 
to  crops  notwithstanding  the  fence  is  not  a  legal 
fence  under  the  statute,  flnley.v.  Bradley  (Tex. 
Civ.  App.)  March  2, 1898. 

To  constitute  a  lawful  partition  fence  it  must  be 
such  as  wUI  turn  stock.  Miner  v.  Bennett,  45  Iowa* 
.685. 

Indiana  Rev.  Stat.,  202,  as  to  sufficiency  of  fenoes 

iloes  not  apply  to  pui^ition  fenoes,  but  applies  only 

io  outside  fences.    Myers  v.  Dodd,  0  lad.  290,  68 

M    Am.  Dec.  624;  Cook  v.  Morea,  88  Ind.  497;  Brady  v. 

Ball,  14  Ind.  817. 

To  support  an  action  based  on  the  statute  for 

j^a  L.  R.  A. 


double  damages  for  failing  to  maintain  a  dlvisioa 
fence,  the  plalntUImust  show  that  the  fence  wben 
divided  was  a  lawful  statutory  fence,  under  Mo. 
Rev.  Stat  1879,  88  6066,  6661;  Mackler  v.  Cramer,  48 
Mo.  App.  378, 82  Mo.  App.  542. 

Where  the  fence  enclosing  A*s  land  is  buUt  on  the 
land  of  B,  and  B*8  cattle  trespass  on  A*s  land,  a  re- 
covery may  be  had  if  the  fence  was  of  the  required 
statutory  character  and  dimensions  an  d  was  treated 
as  a  partition  fence.   Moore  v.  White,  46  Mo.  206. 

Desofiptfon  of  fence  reqaired. 

In  Pennsylvania  it  was  held  that  with  such  a  fence 
as  farmers  of  practical  knowledge  and  experience 
consider  sufficient  to  protect  crops,  although  not 
made  of  logs,  or  rails  or  posts,  or  boards,  and  not 
''four  and  one  half  feet  high  and  well-staked  and 
ridered,**  an  action  may  be  maintained  for  injury 
from  cattle.   Race  v.  Snyder,  10  Phila.  688. 

But  the  cases  generally  hold  that  an  owner  of 
land  cannot  maintain  an  action  for  damaires  caused 
by  cattle  breaking  over  a  fence  that  is  less  than 
the  height  required  by  law,  although  it  is  a  good 
ordinary  fence.   Runyan  v.  Patterson,  87  N.  C.  843. 

Damages  for  injury  to  growing  crops  cannot  be 
maintained  unless  the  fence  enclosing  the  same  ia 
such  as  the  Alabama  Code  (Rev.  Code,  88 1282, 1288) 
requires.  Pruitt  v.  Ellington,  60  Ala.  454.  The  court 
refused  to  instruct  that  the  fence  must  be  five  feet 
high  and  for  tbis  error  the  case  was  reversed. 

Where  a  fence  is  not  four  and  a  half  feet  high  as 
required  by  Missouri  Wagner*s  Stat.,  chap.  71,  p. 
706,  no  recovery  can  be  had  for  trespassing  stock. 
Mann  v.  Williamson,  70  Mo.  66L 

Under  Taylor's  Kan.  Gen.  Stat,  par.  8061,  provid- 
ing that  a  lawful  fence  must  be  at  least  four  feet 
high,  an  instruction  that  a  fenoe  averaging  four 
feet,  or  about  four  feet  high,  would  be  sufficient 
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Bv$h  ▼.  Brainard,  1  Cow.  78. 18  Am.  Dec. 
518. 

If  it  appears  Itom  tbe  evidence  that  both 
plain  tifT  and  defendant  were  negligent  and  that 
(hereby  injury  ensued  to  plaintiff  though  it 
<»nnot  be  known  whether  the  inlury  was 
caused  at  one  time  or  another  or  at  what  place, 
or  in  what  particular  manner  it  was  occa- 
fiioned,  plaintiff  cannot  recover,  or  if  the  fault 
was  mutual  they  cannot  recover. 

Walker  v.  Jlerrom,  23  Tex.  61;  2  Greenl.  Ev. 
18th  ed.  §  885a  and  cases  cited;  Beeves  v.  Dela- 
Wire,  L.  (jfcTF.  B,  Co.  80  Pa.  454.  72  Am.  Dec. 
713,  6  Am.  L,  Reg.  566;  BwwneU  v.  Flagler, 
5  Hill,  283,  and  cases  cited. 

Unless  plaintiffs'  premises  were  enclosed  by 
a  lawful  fence,  or  such  a  one  as  the  law  re- 
ouires,  the  defendant  would  not  be  liable  in 
damages  if  its  cattle  trespassed  therein. 

Davie  v.  Dati»,  70  Tex.  125;  Knight  v. 
Abert,  6  Pa.  472,  47  Am.  Dec.  478;  Qregg  v. 
Gregg,  65  Pa.  227. 

The  common  law  of  England  in  regard  to 
the  keeping  of  cattle  on  one's  own  premises  is 
not  tbe  law  in  this  state. 

Morris  v.  Fhiker,  5  Colo.  425;  Logan  v. 
Gednetf,  88  Cal.  581;  8edey  v.  Peters,  10  111. 
141;  Tonawanda  B.  Co.y,  JUunger,  5  Dcnio,  255. 
49  Am.  Dec.  250,  and  cases  cited;  Macon  <t 
W.  B.  Co.  V.  Lester,  30  (Ja.  914;  Kerwhaeker 
▼.  Cletddnd,  (7.  A  0.  B,  Co.  8  Ohio  St.  182, 62 
Am.  Dec.  246. 

The  entiy  of  one  man's  stock  upon  the 
lands  of  another  is  not  a  trespass,  unless  such 
lands  are  enclosed  at  the  time  by  a  lawful 
fence. 


Hoskins  v.  Hulin,  2  Tex.  Ct.  App.  Civ.  Cas. 
§  160;  Woodioard  v.  Griffith,  Id.  §  860;  Cook 
V.  Uorstman,  Id.  §  771;  Mudgett  v.  Williams, 
2  Tex.  Law  Rev.  387. 

Messrs.  Brownini^  Sb  Madden*  for  de- 
fendants in  error: 

It  is  not  necessary  to  allege  or  prove  scienter 
in  this  case. 

Davis  V,  Davis,  70  Tex.  128;  1  Thom^J.  Neg. 
206.  209;  6  Wait,  Act  &  Def.  72;  1  Suth- 
erland, Damages,  24;  Chunot  v.  Larson,  43 
Wis.  586,  28  Am.  Rep.  567. 

Davis  V.  Davis,  70  Tex.  124,  decides  the  righu 
of  the  plaintiffs  in  the  case  at  bar. 

See  ^so  Walker  v.  Herron,  22  Tex.  55. 

The  object  of  the  Act  of  April  18,  1879,  was 
merelv  to  prescribe  such  a  fence  as  would  en- 
able landowners  to  enforce  certain  remedies 
against  the  owners  of  trespassing  animals,  and 
not  to  prohibit  anyother  kind  of  fence. 

WorthingUm  y.Wade,  82  Tex.  28. 

The  court  of  appeals  in  the  case  of  Ohio 
Wool  Growing  Go.  y.  Bogel,  8  Tex.  Ct.  App. 
Civ.  Cas.  §  278,  held  that  an  action  would  lie 
against  defendant  for  entering  upon  the  plain- 
tiff's unenclosed  lands  with  5,000  sheep  and 
herding  same  upon  such  land  over  the  pro- 
tests of  the  plaintiff. 

Gaines*  J.,  delivered  the  opinion  of  the 
court: 

This  suit  waa  brought  in  the  district  court 
of  Donley  county  by  the  defendants  in  error 
to  recover  of  plaintiff  in  error  damages  for 
an  alleged  trespass  of  the  latter's  cattle  upon 
the  pasture  of  the  former.    It  was  claimed 


for  a  lawful  fence,  is  erroneous.  Prather  v.  Reeve, 
SKaD.6B!7. 

Under  tbe  North  Carolina  Act  of  1777,  chap.  2S,  a 
fiuffloient  fence  is  one  five  feet  high.  Nelson  v. 
Stewart,  6  N.C.  286. 

Wliere  the  electors  required  a  fence  to  be  68 
Inches  hiirh  and  composed  of  grood  material  under 
Mew  Fork  1  Bev.  8tatl,840,  \  ft.  subeeo.  ll^authorlzing 
tbe  electors  of  a  town  to  determine  the  time  and 
manner  in  which  stock  shall  be  permitted  to  ffo  at 
large  tn  tbe  highways,  a  party  having  a  fence  leas 
than  that  required  cannot  recover  for  trespasses 
from  stock.  Hardenburgh  v.  Lockwood,  26 
Barb.0. 

Under  Oregon  Mis.  Laws,  title  1,  cbap.16,  provld. 
faig  tbat  fields  shall  be  enclosed  with  a  fence  suffi- 
ciently close,  and  four  and  one-half  feet  high,  and 
Chat  tbe  owner  of  stock  trespassing  over  the  same 
is  liable  In  damages,  a  complaint  is  defective  if  it 
laOs  to  allege  that  the  field  of  plalntlif  was  so 
fenced.    Campbell  v.  Brldwell,  6  Or.  8U. 

Under  tbe  Illinois  fence  law  the  five-feet  require- 
ment applies  only  to  partition  fences,  others  need 
only  be  high  enough  to  torn  ordinary  livestock; 
and  where  plaintiff^  fence  \»  good  and  suflScient  re- 
gardless of  height  to  turn  ordinary  stock  he  may 
recover  for  damages  to  his  crops.  Scott  v.  Buck, 
«5  ni.  884:  Scott  v.  Wtrehlng,  64  UL  108. 

Under  North  Carolina  1  Bev.  Stat.,  chap.  48,  pro- 
viding that  a  planter  most  make  a  fence  five  feet 
hiffh  around  his  grround  under  cultivation  unless 
there  is  a  watercourse  that  nmy  be  **deemed  suffi- 
cieot**  Instead  of  a  fence,  no  fence,  stream  or  waters 
course  tbat  will  not  keep  out  stock  can  be  ''deemed 
soffldent.**   State  v.  Lamb,  80  N.  a  229. 

A  fenoe  less  in  height  than  four  feet  six  Inches 
is  required  by  Iowa  Bev.  •  1544,  providing  for 
such  other  construction  or  fence  as  may  be  of  equal 
strength  and  security.  Is  a  lawful  fence  If  it  affords 
«L.R.A. 


equal  strength  and  security.   Phillips  v.  Oystee,  32 
Iowa,  267. 

In  an  Instrnctlon  tbat  the  Jury  should  find 
**whether  platntilTs  fence  was  a  lawful  fenoe,  four 
and  a  half  feet  high,  with  spaces  suflldently  close; 
was  the  fenoe  four  and  a  half  feet  high,  and  such 
as  Is  generally.  In  this  country,  recognized  as  a 
good  fenoe?  This  is  a  matter  entirely  in  your 
discretion,**— the  word  ^^dlsoretion**  does  not  refer 
to  the  statutory  definition  of  a  fence  but  Implies 
judgment,  and  In  this  sense  applies  well  enough  to 
those  qualities  of  a  fence  which  are  tn  their  nature 
undefined,  as  when  the  statute  describes  it  as  of 
strong  materials  put  up  in  a  good  and  substantial 
manner,  with  sufficiently  small  spaces.  McManus 
v.Finan,4Iowa,283. 

It  Is  no  defense  tbat  a  fence  is  not  the  statutory 
height,  when  the  defendant  negUgentiy  left  the 
fence  down  so  that  cattle  entered  and  trespassed' 
Crawford  v.  Maxwell,  8  Humph.  476. 

Where  an  order  requiring  a  partition  fence  to  be 
built  did  not  fix  its  height,  and  It  was  built  suffi- 
cient to  answer  the  purpose,  a  recovery  may  be 
had  for  contribution,  although  not  of  the  height 
which  had  been  decided  upon  by  tbe  voters  of  the 
town  for  all  fences.    Ketcbom  v.  Stolp,  16  IlL  841. 

Where  parties  have  kept  up  a  bog-tight  fence 
between  each  other  for  sixteen  years  and  one  par- 
ty replaces  it  when  it  becomes  worn  out,  by  build- 
ing a  lawful  fence  which  is  not  bog  tight,  be  can 
recover  for  damages  to  bis  crops  from  tbe  hogs  of 
the  other.  Panther  v.  Traamaa  (Iowa)  Oct.  7, 
1808. 

The  Tennessee  Code,  §  1682,  providing  tbat  '*every 
planter"  shall  keep  about  his  cleared  land  a  fence 
five  feet  high,  and  hog  tight  three  feet  blgb,  does 
not  apply  to  lots  in  dties  or  towns.  Staub  v.  TYmtz, 
11  Helsk.  766. 
I    The  partition  fenoe  tn  a  borough  in  Pennsylvania 
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in  the  petition  that  the  plaintiffs'  cattle  had 
died  by  reason  of  a  disease  communicated  to 
them  by  those  of  the  defendant.  There  was 
a  judgment  for  the  plaintiffs,  which,  upon 
appeal  by  the  defendant,  was  affirmed  in  the 
court  of  civil  appeals.  It  was  shown  upon 
the  trial  that  the  plaintiffs  were  the  owners 
of  a  pasture  embracing  2,000  acres,  which 
was  enclosed  by  a  wire  fence,  and  upon  which 
they  held  about  100  head  of  cattle.  This 
)asture  was  entirely  surrounded  by  a  much 
arger  one,  which  was  owned  by  the  defend- 
ant corporation,  and  which  was  also  enclosed 
by  a  fence  of  the  same  general  chai*acter. 
The  fence  of  plaintiffs,  as  they  testified,  was 
constructed  of  ''posts  about  80  feet  apart, 
with  four  barbed  wires,  and  three  or  four 
stays  between  each  post."  In  1889  the  de- 
fendant company  placed  in  its  pasture  a  large 
number  of  East  Texas  cattle,  w'hich  were  less 
in  size  than  the  cattle  of  the  Panhandle  sec- 
tion. Some  of  these  cattle  passed  through 
the  plaintiffs'  fence,  and  into  their  pasture, 
and  there  was  evidence  sufficient  to  justify  a 
finding  that  thcv  communicated  a  disease  to 
some  of  plainti&s'  cattle,  from  which  they 
died.  The  fence  appears  to  have  been  passed 
through  bv  the  young  cattle,  presumably  the 
calves  and  yearlings.  One  of  the  plaintiffs 
testified  that  ^they  [meaning  the  cattle] 
would  crawl  throueh  the  fence. "  The  other 
also  testified  as  follows :  ''They  were  small, 
and  just  walked  through  our  fence." 

The  court  charged  the  jury  as  follows: 
"Every  entry  of  one's  own  cattle  upon  the 
lands  or  premises  of  another  is  a  trespass, 
and  the  owner  of  such  cattle  will  be  liable 
for  any  damages  sustained  by  the  owner  of 
such  premises,  if  any,  provided  such  lands 
or  premises  were  at  the  time  of  such  entry 
enclosed  by  a  fence  sufficient  to  exclude  there- 
from  such  cattle  or  animals  as  were  accus- 


tomed to  be  used  in  the  country  or  the  range 
around  and  about  such  enclosed  premises,  and 
provided,  further,  that  such  trespass  is  ef- 
fected by  a  forcible  entry  through  such  fence 
or  enclosure."  This  charge  was  assigned  as 
error,  upon  the  appeal  to  the  court  of  civil 
appeals,  and  the  assignment  is  insisted  upon 
in  this  court.  Neither  the  courts  nor  the 
legislature  of  this  state  have  ever  recognized 
the  rule  of  the  common  law  of  England  which 
requires  every  man  to  restiain  his  cattle  either 
by  tethering  or  by  enclosure.  Dads  v.  Datis^ 
70  Tex.  128.  Hence,  if  the  cattle  of  one  per- 
son wander  upo^  the  unenclosed  lands  of 
another,  or  upon  his  lands  imperfectly  en- 
closed, they  are  not  trespassers,  and  the  owner 
is  not  liable  for  any  damage  that  they  may 
inflict.  It  foHows'that  one  who  desires  to 
secure  his  lands  against  the  encroachments  of 
livestock  running  at  large,  either  upon  the 
open  range  or  in  an  adjoining  field  or  past- 
ure, must  throw  around  it  an  enclosure  suf- 
ficient to  prevent  the  entry  of  all  ordinary 
animals  of  the  class  intended  to  be  excluded. 
If  he  does  not,  the  owner  of  animals  that 
may  encroach  upon  it  will  not  be  held  liable 
for  any  damage  that  may  result  from  such 
encroachment.  This  is  the  necessary  result 
of  the  rierht  of  the  owners  of  domestic  ani- 
mals to  permit  them  to  run  at  large  as  recog- 
nized by  the  laws  of  this  state.  Since  he 
does  not  owe  the  duty  of  confining  his  cattle, 
he  is  guilty  of  no  negligence,  and  he  docs 
no  wrong  by  allowing  them  to  go  unconfined, 
and  is  not  responsible  for  their  acts  if,  by 
reason  of  an  insecure  fence,  they  inflict  dam- 
age upon  the  lands  of  a  neighbor;  in  other 
words,  their  encroachment  upon  another's 
land  is  not  a  trespass.  If,  however,  he  drives 
his  cattle  upon  the  enclosed  land  of  another, 
however  imperfectly  enclosed,  he  is  guilty 
of  a  trespass,  for  which  he  is  liable  to  answer 


need  not  be  a  tigrht  board  fence  if  it  is  substantiaL 
Trego  V.  Pierce,  119  Pa.  189. 

Under  Missouri  Etev.  Stat.  18i5  (Inclosure  Act,  p. 
675),  one  cannot  Justify  killing'  trespassing  hogs 
unless  his  fence  is  of  statutory  dimension,  and  an 
instniotlon  tbat  *^f  the  defendant's  fence  owing  to 
high  water  would  not  keep  out  the  plaintiff's  pigs 
whether  the  fence  was  legal  or  not  they  will  find 
for  the  defendant,**  is  error.  Early  v.  Fleming,  16 
Mo.  154. 

The  hog  law  in  Missouri,  Sess.  Acts  1885,  p.  1A6« 
required  in  such  counties  where  swine  were  pro- 
hibited from  running  at  large  that  the  fence  should 
be  buUt  of  posts  and  boards  with  posts  set  firmly  in 
the  ground  not  more  than  eight  feet  apart,  and 
boards  substantially  one  inch  thick  and  six  Inches 
wide  securely  fastened  thereto  and  the  upper  board 
being  at  least  four  and  one  half  feet  high  and  the 
two  remaining  boards  placed  at  proper  distances 
below  to  resist  horses,  cattle,  and  like  stock.  Crum- 
ley V.  Kanras  City,  G.  &  8.  R.  Co.  83  Mo.  App.  606. 

Where  bogs  are  not  permitted  to  run  at  large  in 
Kansafl  in  certain  townships,  a  railroad  company 
is  only  required  to  oonstraot  a  fence  prescribed  by 
the  statute,  the  bottom  rail,  board  or  plank  of 
which  is  not  more  than  two  feet  from  the  ground. 
Leavenworth,  T.  &  S.  W.  B.  Co.  v.  Forbes,  87  Kan. 
460. 

A  railroad  company  is  not  required  to  build  a 
hog-tight  fence  in  Kansas.  Atchison,  T«  ft  8.  F.  R. 
Co.  V.  Yates,  21  Kan.  613. 

Indiana  Act,  March  9, 1891,  made  the  word  '*oat- 
22  L.  R.  A. 


tie"  applicable  to  "hogs"  where,  under  Ind.  Bev.. 
Stat  1881,  t  4848,  a  lawful  partition  fence  was  such 
as  would  TVistrain  sheep  unless  it  was  agreed  to 
build  a  fence  to  restrain  horses,  mules,  or  cattle. 
Endere  v.  McDonald,  6  Ind.  App.  297. 

A  defect  In  a  common  fence  through  which  hogs 
entered  an  enclosure  from  the  outside,  where  the 
field  is  cultivated  by  several  under*  a  common 
fence,  will  not  authorize  the  punishment  of  the 
owner  of  the  stock  for  knowingly  permitting  them 
to  go  at  large.  It  is  not  necessary  that  the  enclos- 
ing fence  should  be  a  statutory  fence  though  it 
should  be  substantial.  In  this  case  the  owner  of 
the  crops  was  responsible  for  the  condition  of  the 
fence.    Cole  v.  State,  7S  Ala.  216. 

A  person  may  recover  contribution  for  building* 
a  hedge  on  a  boundary  line  under  Iowa  Acts  1876, 
chap.  106, 1 2,  although  there  were  short  distances 
on  the  Une  where  the  hedge  would  not  grow.  Mo- 
Keever  v.  Jenks,  69  Iowa.  800. 

A  party  is  not  obliged  to  construct  a  fence  which 
can  resist  a  storm  that  unroofed  houses.  Norling 
V.  AUee,  ai  N.  Y.  S.  R.  412. 

The  Iowa  Revision,  §  1544,  providing  for  a  lawful 
fence  '*or  other  construction  or  fence"  **of  equal 
strength  and  security  to  the  enclosure**  applies  to 
a  bluff,  hedge,  trench,  wall,  trestle,  or  the  like. 
Hllliard  v.  Chicago  &  N.  W.  R.  Co.  37  Iowa,  442. 

Under  N.  C.  Code,  §  1082,  providing  a  penalty  for 
injuring  a  fence  surrounding  or  about  a  yard» 
field,  or  pasture,  posts  nine  feet  apart,  on  which 
near  the  tops  were  nailed  slats  placed  alongside  of 
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in  damages.  Davis  y.  Davis,  supra.  Tested 
by  the  rule  we  have  announced,  the  charge 
under  consideration  cannot  be  sustained. 
Abstractly  considered,  it  admits  of  a  holding 
that  if  only  sheep  '^were  accustomed  to  be 
used  in  the  country  or  in  the  range  around 
and  about  the  enclosed  premises,"  and  the 
owner  of  the  land  had  a  fence  sufficient  to 
exclude  such  animals,  one  who  should  bring 
ID  neat  cattle,  and  leave  them  unconflned 
upon  adjacent  lands,  would  be  held  to  re- 
spond in  damages  for  any  loss  that  might 
eosue  by  reason  of  their  encroaching  upon 
the  enclosed  premises.  It  i8  clear  that  such 
is  not  the  law.  It  is  but  just,  however,  to 
the  learned  judge  who  tried  the  case,  to  say 
that  it  is  apparent  from  the  entire  charge,  in 
the  lierht  of  the  testimony,  that  he  did  not 
intend  to  lay  down  so  broad  a  doctrine.  He 
referred  solely  to  neat  cattle.  But  the  pos- 
sible construction  we  have  suggested  serves 
to  illustrate  what  we  conceive  to  be  an  error 
in  the  instruction,  when  applied,  as  doubt- 
less intended,  to  the  latter  class  of  animals 
only.  We  do  not  hold  that  for  no  breach  of 
his  fence,  and  invasion  of  his' pasture  by  do- 
mestic animals,  could  a  landowner  recover 
under  our  laws.  It  may  be  admitted  that, 
if  his  enclosure  be  sufficient  to  exclude  all 
cattle  of  an  ordinary  disposition,  he  would 
have  the  right  to  recover  for  the  trespass  of 
such  as  were  peculiarly  vicious  and  prone  to 
break  fences.  The  owner  of  a  dog  may,  as  a 
general  rule,  permit  him  with  impunity  to 
run  at  large ;  but  if  he  know  him  to  be  vi- 
cious, and  dges  not  restrain  him,  he  is  liable 
for  any  injury  he  may  inflict  upon  person  or 
property ;  and  it  would  seem  that  the  same 
principle  should  apply  to  the  owner  of  any 
domestic  animal  known  to  him  as  being  ac- 
customed to  break  through  an  ordinarily  good 
and  sufficient  fence.     But  upon  what  prin- 


ciple are  we  to  draw  a  distinction  between 
small  cattle  and  large?  If  the  fact  that  all 
the  cattle  in  the  neighborhood  of  his  pasture 
were  of  large  breeds  when  his  fence  was  con- 
structed would  relieve  the  owner  of  the  ne- 
cessity of  making  his  fence  sufficiently  close 
to  keep  out  small  cattle  that  might  be  brought 
into  the  country,  why  should  he  be  not  re- 
lieved of  the  necessity  of  fencing  against 
hogs,  provided  there  were  no  hogs  within 
reach  when  he  made  his  enclosure?  The 
owner  of  the  little  "dogies,"  (as  the  witness 
calls  them,)  such  as  crawled  or  walked  so 
freely  under  the  wires  of  plaintiffs'  fence, 
had  precisely  the  same  right  to  permit  them 
to  go  at  large  as  his  neighbors  had  who 
owned  Herefords  or  Shorthorns ;  and  it  could 
make  no  difference  who  came  first  with  his 
cattle  in  the  neighborhood.  It  is  equally 
unimportant  whether  others  in  the  same  sec- 
tion or  neighborhood  kept  the  same  kind  of 
cattle  or  not.  It  is  the  rig^ht  of  every  owner 
of  domestic  animals  in  this  state,  not  known 
to  be  diseased,  vicious,  or  ^'breachy,"  to  al- 
low them  to  run  at  large,  and  this  without 
reference  to  the  size  or  class  of  such  animals 
kept  by  others  in  the  same  neighborhood. 
For  these  reasons  we  think  there  was  error  in 
the  charge  complained  of,  for  which  the 
judgment  must  be  reversed. 

We  are  of  the  opinion  that  the  Act  of 
March  26,  1879,  (2  Sayles'  Civ.  Stat.  art. 
4609a,)  applies  only  to  counties  and  subdi- 
visions of  counties  in  which  the  provisions 
of  chapter  4  of  title  98  of  the  Revised  Stat- 
utes have  been  put  in  force  by  an  election. 
So.  also,  title  48,  in  relation  to  fences,  ap- 
plies only  to  lands  in  cultivation,  and  not 
to  pasture  lands.  They  have  no  bearing  upon 
this  case,  except  in  so  far  as  they  evince  a 
recognition  by  the  legislature  of  the  general 
rule  that  owners  of  domestic  animals  have 


a  road,  but  which  did  not  oonnect  with  any  fence, 
fe  not  such  a  fence  as  Is  protected.  State  v.  Bob- 
erts,  101 N.  a  7ii. 

Contracts, 

HoidiDff  cattle  under  Mias.  Code,  1 192Z,  provid- 
iogr  for  takinff  cattle  damage  feasant,  can  only  be 
justified  where  there  is  a  lawful  fence,  and  cannot 
be  maintained  because  such  party  violates  his 
agreement  to  keep  his  part  of  a  division  fence  in 
repair.    Dent  v.  Boas,  5B  Ifiss.  188. 

The  kind  of  a  partition  fence  to  be  maintained 
by  the  adjoininsr  owners,  may  be  modified  by  agree- 
ment,   Bniner  v.  Palmer,  106  Ind.  897. 

Wi>eTe  A  and  B  exchanged  lands  and  A  agreed 
to  make  the  fences  and  maintain  them,  and  B*s 
cattle  break  through  into  A*b  ground,  the  agree- 
ment is  no  bar  to  trespass  by  A,  though  the  agree- 
ment is  by  deed;  but  his  remedy  Is  by  an  action  of 
case  on  the  promise  if  without  deed,  or  on  cove- 
nant, if  by  deed.  Mich.  41&4»  Bllz.  B.  B.;  Nowel 
▼.  Smith,  Cro.  Ella.  709. 

Where  adjoining  proprietors  are  required  by 
statute  each  to  keep  up  the  whole  of  a  partition 
fence,  and  they  agrree  that  each  shall  keep  up  one 
half,  an  action  of  trespass  will  not  lie  for  failure 
but  the  remedy  is  for  breach  of  contract  Moore 
V.  LeTert,24Ala.810. 

Where  under  the  statutes  of  Alabama  (Clay  Dig. 
til )  each  adjoining  proprietor  is  bound  to  keep  the 
entire  division  fence  in  repair,  neither  can  main- 
tain an  action  of  trespass  against  the  other  for 
damages  consequent  upon  an  Insufficient  fence, ' 
22  L.  R.  A. 


and  if  each  contracts  to  keep  up  half  and  falls,  an 
action  of  trespass  cannot  be  maintained.  .Walker 
V.  Watrous,  8  Ala.  493,  42  Am.  Dec  MS. 

But  when  parties  contract  to  keep  a  division 
fence  in  repair  and  to  arbitrate  damages,  on  the 
failure  of  one  party  to  recognize  the  contract,  an 
action  lies  for  trespass  of  stock.  Berry  v.  Carter, 
10  £an.  185. 

A  petition  for  damages  from  trespassing  stock, 
for  failure  of  contract  to  keep  fence  in  repair  may 
be  good  at  common  law  although  it  fails  to  state  a 
good  cause  of  action  under  the  statute.  Kneale  v. 
Price,  21  Mo.  App.  806. 

Where  the  lessee  for  five  years  agreed  to  plant 
and  grow  a  good  and  substantial  hedge  by  the  close 
of  his  term,  this  does  not  mean  a  hedge  that  would 
turn  stock  but  only  that  he  would  plant  and  faith- 
fully cultivate  the  same.  Gilchrist  v.  Gilchrist,  76 
I1L281. 

Under  a  contract  to  maintain  a  hedge  ^*untll  the 
same  shall  be  sufficient  to  turn  ordinary  stock  and 
such  as  is  contemplated  by  the  laws  of  £ansas  re- 
lating to  hedge  fences,**  ''ordinary  stock"  means 
such  as  is  permitted  by  law  to  run  at  large.  Usher 
V.  Hiatt,  21  Kan.  548. 

This  note  is  confined  to  one  rabject  of  ^^sufficiency 
offences"  and  does  not  touch  the  kindred  questions 
as  to  duty  to  maintain  fences  either  for  division 
fences,  outside  fences,  or  railroad  fences. 

As  to  the  duty  to  fence  against  cattle  of  others* 
see  note  to  Bulplt  v.  Bfatthews,  ante^  65. 
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the  right  In  this  state  to  permit  them  to  run 
at  large. 

In  order  to  obviate  any  misconception  of 
the  scope  of  this  opinion,  we  call  attention 
to  the  radical  distinction  between  this  case 
and  that  of  Davis  v.  Davis,  supra.  In  that 
case  the  defendant  drove  his  cattle  upon  the 
plaintiffs'  enclosed  land.  That  made  him  a 
willful  trespasser.  In  this  the  defendant 
corporation  merely  put  its  cattle  upon  its 
own  puptnri'.  and  they  passed  the  plaintiffs* 
fence  of  their  own  volition.    If  the  agents 


of  the  defendant  corporation  knew  that  their  ' 
cattle  could  pass  through  the  plaintiffs'  en- 
closure, and  that  they  were  likely  to  com- 
municate disease  to  the  latter's  cattle,  it  was 
negligence  on  its  part  not  to  confine  them, 
and  for  the  consequences  of  that  negligence 
it  would  be  liable. 

The  judgments  of  the  District  Court  and  of 
the  Court  of  Civil  Appeals  are  reversed,  and 
the  cause  remanded. 

Rehearing  denied. 


NEBRASKA  SUPREME  COURT. 


Leonard  K.  SCROGGIN,  Plff.  in  Err., 

V. 

John  w.  McClelland. 


(. 


.Neb.. 
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•1.   The  statute  of  limitations  beir^B  to 
run  in  ftbvor  of  the  drawer  of  a  eheek  at 

•Headnotee  by  Ibvini.  OL 


the  latest  after  the  lapse  of  a  reasomble  time 
from  the  presentment  of  the  check. 
8 .  The  courts  of  this  state  will  not  take 
Judicial  notice  of  the  laws  of  otber  states^ 
and  Id  the  absence  of  proof  such  laws  will  be  pre- 
sumed to  be  the  same  as  our  own. , 

(September  20, 1888.) 

ERROR  to  the  District  Conrt  for  Niickoll» 
County  to  review  a  judgment  in  favor  of 


NOTB.— Statutes  of  limitation  as  applieable  to  hank 
checks. 

So  far  as  we  can  And,  the  above  case  stands  alone 
In  declaring  that  the  statute  of  limitations  begins 
to  run  on  a  check  at  the  expiration  of  a  reasonable 
time  for  presentment,  although  surprisingly  few 
cases  which  have  in  any  way  decided  the  point  are 
discoverable. 

Indeed  Grant  on  Banking,  1 68,  published  in  18S7, 
said:  ^*  Whether  the  plea  of  the  statute  of  limita^ 
tions  would  be  a  good  answer  to  an  action  by  the 
payee  against  the  drawer  has  never  been  decided, 
but  it  seems  that  such  defense,  in  case  of  a  check, 
presented  more  than  six  years  after  delivery  to  the 
payee,  might  perhaps  be  taken  under  the  plea  of 
the  statute."  But  since  that  time  a  few  oases  have 
been  decided. 

In  First  Nat.  Bank  of  Newton  ▼.  Needham,  29 
Iowa,  249,  it  Is  said  that  a  check  is  not  due  within 
the  meaning  of  the  statute  of  limitations  or  for 
other  purposes  until  demand  of  payment,  but  this 
was  by  way  of  argument  only  as  the  statute  of 
limitations  was  not  involved  in  the  case. 

Again  in  Ck)wlng  v.  Altman,  71  N.  Y.  435,  S7  Am- 
Rep.  70,  it  Is  said  that  the  statute  of  limitations  on 
a  check  runs  from  demand  of  payment,  but  this 
was  entirely  obiter  and  made  In  discussing  the 
question  of  the  dishonor  of  the  check. 

So  in  Bull  V.  First  Nat.  Bank  of  Kasson,  128  U.  8. 
105, 81 L.  ed.  97,  in  deciding  that  a  bank  check  was 
not  overdue  so  as  to  subject  it  to  equities,  it  was 
said,  quoting  from  Merchants  Nat.  Bank  of  Boston 
V.  State  Nat.  Bank  of  Boston,  77  U.  8. 10  Wall.  e04, 
19  L.  ed.  1006,  '*that  it  is  not  due  until  payment  is 
demanded,  and  the  statute  of  limitations  runs  only 
from  that  time."  But  in  neither  of  these  cases  was 
the  statute  of  limitations  involved. 

But  in  Re  Boyse,  L.EL^  Ch.  Div.  812,  56  L.  J.  Ch. 
135,  it  Is  directly  decided  that  the  statute  of  limita- 
tions does  not  run  upon  a  check  until  presentment 
as  there  is  no  liability  on  the  pare  of  the  drawer 
until  that  time. 

On  the  other  hand,  where  a  check  was  remitted 
by  mall  In  March,  1878,  the  drawer  expecting  to 
negotiate  a  loan  to  meet  it  and  then  to  inform  the 
holder,  but  as  he  died  shortly  afterwards  the  check 
never  was  presented  and  would  not  have  been  paid 
if  presented,  it  was  held  that  the  statute  of  tlimita- 
tions  began  to  run  when  a  letter  was  received  stat- 
22  L.  R.  A. 


ing  that  the  loan  would  not  be  completed.    Re 
BetheU,  L.  E.  84  Ch.  DIv.  561.  56  L.  J,  Ch.  334. 

The  court  makes  a  distinction  between  thoee 
oases  where  time  runs  from  presentment  on  the 
ground  that  here  there  was  no  obligation  to  pre- 
sent the  check.  The  Act,  46  &  46  Vict  chap.  61,  al- 
though not  governing  this  case,  is  accepted  aa 
declaratory  of  the  prior  law— providing  that  pre- 
sentment must  be  in  a  reasonable  tin^  but  present- 
ment may  be  dispensed  with  where  Cne  drawee  is 
not  bound  as  between  himself  and  drawer  to  ac- 
cept or  pay  the  bill,  and  the  drawer  has  no  reason 
to  believe  the  bill  will  be  paid. 

The  same  distinction  is  supported,  but  not  point- 
ed out,  in  Brush  v.  Barrett,  82  N.  Y.  400, 37  Am. 
Rep.  569,  affirmed.  Brush  v.  Barrett,  16  Hun,  400, 
which  decides  that  where  the  drawer  of  a  check  hap 
no  funds  in  bank  to  meet  the  same,  the  statute  of 
limitations  runs  from  the  date  of  the  check,  even 
if  the  check  was  not  presented,  as  such  a  check  in 
due  immediately  and  suit  may  be  maintained 
against  the  drawer  without  demand  of  the  bank. 
Six  years  will  defeat  the  action  in  New  York. 

In  Culver  v.  Marks,  7  L.  R.  A.  489, 122  Ind.  564,  the 
doctrine  Is  recognized  that  the  payee  may  at  onoe 
bring  suit  on  a  checK  if  the  drawer  has  no  funds 
on  deposit  to  meet  the  check.  But  the  case  is 
peculiarly  unsatisfactory  on  the  question  of  limita- 
tions, merely  holding  that  the  check  is  not  barred 
by  the  statute,  although  the  facts  were  that  it  waa 
drawn  in  1869  or  1870  and  claim  filed  thereon  in  1885 
against  the  estate  of  the  maker  who  died  In  1884. 
We  understand  that  the  statute  applicable  to 
checks  made  the  limitation  period  ten  years  with 
eighteen  months  addition  In  case  of  the  debtor's 
death,  so  that  it  is  not  easy  to  see  the  ground  of  the 
decision.  The  doctrine  recognized  In  the  case  that 
the  payee  might  sue  at  once  If  no  funds  were  on 
deposit,  would  seem  to  set  the  statute  in  motion 
from  that  date,  and  If  so  the  checks  would  seem  to 
have  been  barred.  But  there  was  in  the  case  the 
additional  facts  of  the  maker's  promise  to  pay  the 
check  without  presentment  and  the  payee's 
promise  not  to  present  it  What  effect  these  fact« 
may  have  on  the  question  of  limitations  is  not 
stated,  but  they  are  discussed  only  as  excusing  pre- 
sentment. How  these  facts  can  be  regarded  n'< 
taking  the  case  out  of  the  rule  that  makes  the  chor' 
due  at  onoe  if  funds  are  not  ready  to  meet  ft  and 


S<«e  also  42  L.  R.  A.  140;  47  L.  R.  A.  495. 
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plaiDtiif  in  an  action  upon  a  check.    Reverded, 
The  facts  aie  stated  in  the  commissioner's 

opinion. 
Mntr$,  John  M.  Raniiy  Bobert  Rjan» 

and  S.  A.  Se«u*le  for  plaintiff  in  error. 
Mr,  H.  W.  Short  for  defendant  in  error. 

Irrliie,  (7.,  filed  the  following  opinion: 
The  defendant  in  error  sued  the  plaintiff  in 
error  in  the  district  court  of  Nuckolls  county 
upon  a  check  drawn  by  plaintiff  in  error  to 
the  order  of  defendant  in  error  for  $746.22, 
upon  Scroggin  &  Son,  bankers,  Mt.  Pulaski, 
111.,  and  dated  November  10,  1882.  He  al- 
leged presentment  and  dishonor  of  th^  check 
November  14,  1888.  The  suit  was  begun 
February  20,  1889.  The  plaintiff  in  error  in 
answer  pleaded — First,  the  statute  of  limita- 
tions ;  second,  that  the  check  was  presented 
and  paid  at  or  about  the  day  of  its  date ;  third, 
matter  claimed  to  operate  In  estoppel,  which 
it  will  not  be  necessary  here  to  notice.  The 
reply  amounts  to  a  general  denial.  The  case 
WAS  tried  to  the  court,  a  Jury  being  waived, 
and  there  was  a  general  finding  and  judgment 
for  the  defendant  in  error. 

One  of  the  errors  assigned,  and  the  only  one 
which  we  shall  notice.  Is  that  the  court  erred 
in  not  flndiniF  that  the  action  was  barred  by 
the  statute  of  limitations.    This  assignment 


raises  the  question  as  to  when  the  statute  be- 
gins to  run  upon  a  bank  check  in  an  action 
against  the  drawer  of  the  check.  A  check  is 
in  some  respects  analogous  to  a  bill  of  ez- 
cbanxe,  or  a  note  payable  on  demand.  Od 
notes  payable  on  demand  the  statute  of  lim- 
itations has  been  held  to  run  from  the  date 
of  the  note.  Little  v.  ^lunt,  9  Pick.  488 ; 
Wenman  v.  Mohawk  Ins.  Co.  18  Wend.  267. 
Where  a  drawer  of  a  check  had  no  funds  to 
meet  it,  it  was  held  that  the  statute  begun  ta 
run  from  the  date  of  the  check.  Brush  v. 
Barrett,  82  N.  Y.  400,  87  Am.  Rep.  569.  It 
is  true  that  the  last  case  was  decided  upon  the 
theory  that,  inasmuch  as  the  drawer  had  no 
funds  in  the  bank  to  meet  the  check,  present- 
ment immediately  would  have  been  unavail- 
ing, and  a  cause  of  action,  therefore,  arose  in 
favor  of  the  payee  as  soon  as  the  check  was 
given.  We  can  see,  too,  that  there  is  a  dis- 
tinction t>ctween  a  note  payable  on  demand 
and  a  check,  as  an  action  lies  at  once  against 
the  maker  of  a  demand  note  without  actual 
prior  demand.  Norton  v.  Ellam^  2  Mecs.  & 
W.  461 ;  Burnham  v.  Allen,  1  Gray,  496 ;  New 
Hope  Delaware  Bridge  Co.  v.  Perrt/,  11  111. 
467,  52  Am.  Dec.  443.  Nevertheless  a  check 
is  not  designed  for  circulation,  but  for  imme- 
diate presentment.  First  Nat.  Bank  of  Wy- 
nufre  v.  Miller  (Neb.)  65  N.  W.  Rep.  1064, 


make  a  demand  neoesBary  on  the  maker  before  a 
right  of  action  accrued,  we  do  not  dearly  see  as 
they  would  seem  to  be  merely  a  waiver  of  pre- 
leotmeot  which  was  in  this  case  already  waited  by 
husk  of  funds  on  deposit  maklDff  the  check  due  at 
once.  It  Is  likely,  however,  that  some  facts  of  im- 
portance are  not  stated  in  the  opioion.  The  flnding 
•hows  that  interest  was  allowed  from  1878,  and  If 
there  was  some  fact  which  made  that  the  date  from 
which  the  statute  would  begin  to  run  the  deoisioo 
would  be  perfectly  dear. 

In  Roirers  v.  Durant,  140  U.  8. 208, 85  L.  ed.  481,  it 
was  hdd  that  a  bank  check  is  a  biU  of  exchange 
within  the  terms  of  JH  Stat.  1870, 8d  ed.  p.  480.  H 17. 
18,  prescribinir  the  term  of  Ave  years  after  the  cause 
of  action  accrues,  and  not  thereafter,  as  the  time 
within  which  an  action  thereon  must  be  com- 
BieDced. 

In  this  case  it  does  not  appear  whether  the  cause 
of  action  accrued  from  the  date  of  the  Instrument 
or  demand,  but  the  question  was  whether  a  check 
was  controlled  by  the  statute  of  limitations  as  to 
biUs  of  exchange. 

Where  the  original  check  by  a  New  Orleans  bank 
OD  a  Pennsylvania  bank  was  lost,  but  a  duplicate 
was  protested  for  nonpayment  eight  years  after 
date,  it  Is  hdd  that  '^checks  of  this  kind  are  used 
for  purposes  of  Immediate  circulation;  but  the  law 
Is  wdl  settled  that  they  must  be  presented  for  pay- 
ment within  a  reasonable  time,"  and  that  the  action 
wv  also  barred  under  La.  Civ.  Code,  I  8608,  in  Ave 
rears  from  the  time  when  the  check  was  payable. 
Uarman  v.  Claiborne,  1  La.  Ann.  842. 

Where  plaintiff  loaned  the  defendant  money  and 
saTe  hia  check  for  the  amount,  which  check  was 
Dot  paid  by  the  plaintifl^s  bankers  until  several  days 
after,  but  defendant  had  obtained  credit  for  the 
■une  at  his  bank,  the  statute  of  limitation  In  an 
action  by  plaintiff  against  the  defendant  for  that 
amount,  only  ran  from  the  time  of  the  payment  of 
the  check  by  plalntlff^s  bankers,  and  not  from  the 
<hite  of  the  check.    Garden  v.  Bruce,  L.  R.  8  a  P. 

a(b. 

This  Is  not  a  case  based  on  the  check  but  on  the 
receipt  of  the  money. 
JJURA. 


Although  mere  laches  in  presentation  of  a  check 
is  not  within  the  subject  of  this  note,  It  will  be 
notioed  that  In  cases  of  laches  it  Is  often  said  that 
no  dday  less  than  the  statutory  period  will  be  a 
bar  unless  by  Insolvency  or  other  change  of  dr- 
oumstances  the  situation  of  the  parties  has  been 
changed. 

In  Fint  Nat.  Bank  of  Tamaqua  v.  Shoemaker,  117 
Pa.  94,  an  amendment  to  change  a  suit  by  the  payee 
on  a  check  to  one  by  the  drawer  for  the  payee^s  use 
was  denied  after  the  statute  had  run  against  the 
drawer  although  the  suit  was  begun  by  the  pajee 
before  the  statute  had  run. 

Where  a  bank  check  or  bill  of  exchange  was 
dated  March  8, 1888,  protested  1866,  presentment  to 
drawers  for  payment  excused  by  condition  of  ooun- 
try  from  war.  Judgment  in  1880  was  given  against 
the  drawer  on  the  ground  that  a  holder  of  a  check 
need  not  present  the  same  after  Insolvency  of  the 
drawee.  The  statute  of  limitation  does  not  appear 
to  have  been  pleaded.  Jackson  Ins.  Co.  v.  Sturgea, 
12  Heisk.  888, 

CerUfied  ehecK 

The  holder  of  a  check  marked  **good^  stands  lo 
the  same  position  towards  the  bank  as  the  original 
depositor,  and  the  statute  of  limitation  in  favor  of 
the  bank  does  not  run  until  payment  has  been  act- 
ually demanded  at  the  banking  house  and  refused. 
Glrard  Bank  v.  Bank  of  Pennsylvania  Twp.  88  Pa. 
98,80  Am.  Dec.  607. 

In  this  case  the  bank  had  acknowledged  that 
money  was  on  deposit  by  paying  a  duplicate  check 
and  taking  a  bond  of  Indemnity  against  this  check 
outstanding,  which  wad  construed  to  suspend  the 
statute.  The  check  had  been  mislaid  and  suit  was 
sustained  although  demand  was  made  more  than 
seven  years  from  date. 

The  same  doctrine  that  a  certified  check  cannot 
be  dishonored  by  lapse  of  time  alone  Is  declared  in 
Tripp  V.  Curtenius.  36  Mich.  494, 24  Am.  Hep.  320,  al- 
though the  case  there  actually  presented  was  in  re- 
spect to  a  certificate  of  deposit  L  T. 
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The  time  within  which  presentment  must  be 
made  is  quite  limited.  Ordinarily,  when  the 
payee  or  a  check  and  the  bank  upon  which 
It  Is  drawn  are  in  the  same  town,  a  check 
must  be  presented  before  the  close  of  banking 
bours  the  day  after  it  is  received  (see  cases 
cited  in  note  to  Holmes  v.  Briggs,  17  Am. 
fit.  Hep.  804)  ;  otherwise  it  should  be  for- 
warded for  presentment  the  day  after  It  is 
received  by  the  payee,  and  presented  the  day 
after  it  is  received  by  the  agent  for  collection, 
fipecial  circumstances  may  excuse  a  greater 
delay,  but  no  excuse  is  pleaded  or  proved  for 
the  delay  in  this  case.  We  think  that  the 
statute  should  be  deemed  to  have  begun  to 
run  at  the  latest  upon  the  expiration  of  a  rea- 
sonable time  for  presenting  the  check,  and 
that  a  delay  for  over  six  years  would  com- 
plete the  bar  of  the  statute  beyond  all  ques- 
tion. 

It  is  claimed  by  defendant  in  error  that 
delav  in  presenting  the  check  does  not  release 
the  dfrawer  unless  he  has  been  injured.  This 
Is  the  rule  where  suit  is  brought  within  the 
period  of  limitation,  but  the  statute  in  all 
^ases  bars  relief.  The  statute  runs  in  favor 
of  the  drawer  as  well  as  others. 


It  is  also  claimed  that  the  drawer  has  during 
the  whole  period  resided  in  Illinois,  and  that 
the  statutory  period  there  is  ten  years.  This 
may  be  true,  but  it  is  neither  pleaded  nor 
proved.  The  court  cannot  take  Judicial 
notice  of  the  law  of  another  state,  but,  in  the 
absence  of  proof,  it  will  be  p'resumed  to  be 
like  that  of  our  own.  LordY,  State,  17  Neb. 
526;  Bailey  v.  StaU  (Neb.)  66  N.  W.  Rep. 
241.  Presuming  the  law  of  Illinois  to  be  the 
same  as  our  own,  the  action  had  been  barred 
by  the  laws  of  that  state  at  the  time  it  was 
commenced  here,  and  was  therefore  barred 
here.  Code  Civ.  Proc.  §  IS  ;,Eau)er  v.  Avlt^ 
man,  97  Neb.  251.  Aside  from  the  fail- 
ure of  proof  upon  this  point,  the  pleadings 
entirely  failed  to  present  the  issue.  Upon 
the  face  of  the  petition  the  action  was  barred, 
and  a  demurrer  would  have  lain. 

Revened  and  remanded, 

Ryan,  (7.,  concurs. 

Ragfan»  (7.,  having  been  of  counsel  in  the 
case,  took  no  part  in  its  consideration  or  de- 
cision. 
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BOSTON  &  ALBANY  R.  CO. 
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.Mass.. 


.) 


i«  The  attorney-g^eneral  can  properly 
instttnte  proceedinf^s*  under  Stat.  1888, 
chap.  889,  to  require  a  railroad  oompany  to  issue 
mileage  tickets  and  receive  those  of  other  oom- 
panies  sinoe  it  is  not  a  proceed  ioR-  in  equity,  but 
rather  a  petition  for  a  writ  of  mandamus  in  a 
matter  ooncemlog  the  public. 

£•  Astatnte  requiring^  railroad  com- 
panies to  issne  mileage  tickets  and  to 
receive  thoseof  other  roads  in  payment 
of  fiUfB',  without  providing  any  fund  for  their 
redemption,  or  making  theip  a  lien  on  any  tangi- 
ble property,  or  putting  any  limit  on  the  number 
of  them  which  may  be  issued,  or  the  time  within 
which  they  must  be  used,  is  unconstitutional,  as 
an  appropriation  of  individual  property  to  public 
use  without  the  owner^s  consent,  and  without 
legal  provision  for  a  reasonable  compensation 
therefor. 

(November  8, 1898.)  | 

REPORT  by  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  opinion  of  the 
full  court  of  petitions  by  the  attorney-general 


NOTB.— The  great  practical  importance  of  the 
above  case  and  the  difiBoulty  of  the  questions  in- 
volved render  it  of  unusual  interest.  Tbe  ques- 
tions are  so  fully  discussed  in  the  opinions  of  the 
Judges  that  no  attempt  to  annotate  them  wlU  be 
made. 

32L.R.A. 
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against  the  defendant  railroad  companies  to 
compel  them  to  comply  with  tbe  Statute  of 
1892,  chap.  889,  requiring  them  to  issue  mile- 
age tickets  and  to  receive  those  of  other  roads 
in  payment  of  fare.    DismUsed. 

The  following  shows  the  form  of  the  peti- 
tion: 

"Albert  E.  Pillsbury,  attorney -general,  in 
behalf  of  the  commonwealth,  informs  the 
court  that  the  Old  Colony  Railroad  Company 
is  a  railroad  corporation  established  under  the 
laws  of  the  commonwealth,  and  operating  a 
railroad  therein;  and  that  it  is  required  by 
a  law  of  the  commonwealth,  being  chapter 
889  of  the  Acts  of  the  year  1892,  to  provide 
and  have  on  sale  for  twenty  dollars,  and  to 
sell  to  all  persons  applying  therefor,  mileage 
tickets  for  passenger  transportation  represent- 
ing one  thousana  miles ;  and  to  redeem  all 
such  tickets,  or  any  part  thereof,  upon  pres- 
entation by  any  other  railroad  corporation ; 
and  to  accept  and  receive  from  all  persons  for 
fare  and  passage  over  its  own  lines  all  such 
tickets  issued  by  any  other  railroad  corpora- 
tion operating  within  the  commonwealth,  as 
therein  prescribed.  The  defendant,  thoufi;h 
duly  demanded,  willfully  and  wrongfully 
neglects  and  refuses  to  comply  in  any  par- 
ticular with  the  requirements  of  the  law  as 
herein  above  set  forth,  which  willful  and 
wrongful  neglect  and  refusal  has  continued 
from  the  taking  effect  of  the  law  until  the 
present  time,  and  declares  its  purpose  and  de- 
termination not  to  comply  therewith ;  which 
conduct  is  a  violation  of  the  law,  and  of  the 
public  right  thereunder,  for  which  there  is 
no  adequate  remedy  except  by  this  proceed- 
ing. Wherefore  the  informant  prays  that  the 
deiendant  be  required  and  compelled,  by  writ 
of  mandamus  or  other  appropriate  process,  to 
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provide  and  sell  such  mileage  tickets  to  all 
persons  applying  therefor,  and  to  redeem  all 
luch  tickets,  or  any  part  thereof,  on  presenta- 
tion by  any  other  railroad  corporation,  and 
to  accept  and  receive  from  all  persons  for  fare 
and  passage  upon  all  its  own  lines  all  such 
tickets  issued  by  any  other  railroad  corpora- 
tion operating  within  the  commonwealth, 
nod  in  all  particulars  to  comply  with  the  re- 
quirements of  the  law  as  therein  set  forth, 
and  for  such  other  orders  in  the  premises  as 
justice  may  require.** 

Mr.  A.  E.  Pillsbiiry,  Aitp-Gen.,  for  petl 
tioner: 

This  statute  is  constitational,  either  (1)  as 
t  regulation  of  the  public  business  in  which  the 
defendants  are  engaged  under  a  public  fran- 
chise, by  virtue  of  Pub.  Stat.,  cbap.  112,  §  180, 
or  in  the  exercise  of  the  general  powers  of  the 
legislature;  or  (2)  as  a  condition  imposed  upon 
the  further  exercise  of  the  franchise,  which  is 
subject  to  amendment  or  repeal  at  the  will  of 
the  legislature  under  the  reservation  of  Pub. 
Stat,  chap.  105,  §  8,  originally  Slat.  1880. 
-chap.  81;  or  (8)  as  an  ar>eT»Hment  of  the  char- 
ier under  this  reserved  powei 

The  power  of  the  legislature  to  regulate  rail- 
road tariffs  within  reasonable  limits  is  settled. 

Pub.  Stat.  chap.  112.  §  180;  Boston  dk  W.  E. 
Corp,  V.  Western  B.  Corp,  14  Gray,  258;  Parker 
V.  Metropolitan  R,  Co.  109  Mass.  506.  See  also 
Oiieago  &  N.  W.  B.  Co.  . .  Fuller,  84  U.  8. 
17  Wall.  5«0,  21  L.  ed.  710;  Munn  v.  lUinois, 
W  U.  8.  118,  24  L.  ed.  77  a  .eg./  Stone  v. 
Farjners  Loan  d  T.  Go.  116  U.  8.  807.  29  L. 
ed.  686,  and  cases  cited;  Dowy,  Beide^man, 
126  U.  8.  680,  690,  81  L.  ed.  841,  844;  Chicago 
A  Q.  T.  B.  Co.  V.  Wtllman,  143  U.  8.  889.  86 
L.  ed.  176,  and  cases  cited;  Budd  v.  Nev)  Fork, 
143  U.  8.  517,  86  L.  ed.  247;  Cooley,  Const. 
Lim.  6th  ed.  786,  noU  S;  People  v.  Boston  d 
A.  B.  Co.  70  N.  Y.  569. 

The  only  limitation  upon  this  power  is  that 
a  shall  not  require  service  without  reward,  or 
amoant  to  the  taking  or  destruction  of  proper- 
ty without  compensation. 

Georgia  B.  d  Bkg,  Co.  v.  Smith,  128  U.  8. 
174.  32  L.  ed.  877.  and  cases  cited. 

It  is  possible  that  the  operation  of  the  act 
nay  require  the  defendant  to  transport  a  pas- 
seDger  on  pre^^entation  of  a  ticket  which  the 
corporation  issuing  it  will  not  redeem  on  de- 
mand. This,  however,  is  not  to  be  as£umed, 
and  the  constitutionality  of  the  statute  is  not 
necessarily  to  be  tested  by  the  most  extreme 
-case  which  can  possiblv  arise  under  it. 

Com.  V.  PlaUted,  2  ll  R.  A.  142,  148  Mass. 
875. 

The  court  will  presume  that  the  legislature 
made  proper  inquiry  into  the  circumstances, 
sod  that  the  act  is  capable  of  operating  with- 
out any  such  consequences;  and  this  presump- 
tion stands  unless  and  until  the  contrary  ap- 
pears. 

See  Dow  v.  Beiddman,  supra;  Cooley,  Const. 
Lim.  6th  ed.  220. 

The  act  provides  a  sufficient  compensation 
for  the  defendant  for  all  transportation  which 
It  performs  on  tickets  of  other  roads.  The 
statute  need  not  put  the  monev  into  the  de- 
fendant's hands.  Even  in  the  taking  of  prop- 
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eriy  by  eminent  domain,  the  legislature  need 
not  ^o  so  far  as  that. 

Fitchburg  B  Co.v,  Grand  Junction  B.  dD, 
Co,  4  Allen,  198;  Metropolitan  B.  Co.  v. 
Quina/  B.  Co.  12  Allen.  262;  Boston  d  W,  B, 
Corp.  V.  Western  R  Corp.  supra;  Lexington  d 
W.  C.  B  Co.  V.  Fitchbura  B.  Co.  14  Gray,  266; 
Worcester  v.  Norwich,  d  W.  B.  Co.  109  Mass. 
108;  Metropolitan  B.  Go.  v.  Highland  Street  B. 
Co,  118  Mass.  290;  Worcester  d  iV.  B.  Co.  v, 
Baifroad  Comrs.  Id.  561,  568;  Cambridae  5L 
Co.  V.  Charles  Biver  Street  B.  Co.  189  Mass. 
454. 

There  is  no  interference  with  the  defendants' 
right  to  acquire,  possess,  and  protect  property. 
This  act  does  not  amount  to  a  taking  or  de- 
struction of  the  defendants'  property.  And 
even  as  to  this,  the  legislature  has  a  larger 
power  over  this  artificial  creature  of  its  owa 
than  over  the  private  citizen. 

Cooley,  Const.  Lim.  646.  647,  and  cases  cited 
in  note;  Callender  v.  Marsh,  1  Pick.  418,  480; 
Fitehburg  B.  Co.  v.  Grand  Junction  B.  d  D. 
Co.  supra;  Com.  y.  Rastern  B,  Co,  108  Mass. 
254,  4  Am.  Rep.  555;  Cambridge  v.  Bailroad 
Comrs.  153  Mass.  161,  and  cases  cited. 

There  is  no  constitutional  or  other  legal  ol^ 
lection  against  '*class  legislation."  The  leg- 
islature is  constantlv  legislating  for  and  upon 
classes,  and  rightfully. 

Minneapolis  d  St,  L.  B.  Co.  v.  Beekwiih,  129 
U.  S.  26,  82  L.  ed.  585,  and  cases  cited;  Beioitt 
V.  Charier,  16  Pick.  858;  Davis  v.  State,  3  Lea, 
876;  Missouri  Pae.  B,  Co,  v.  Mackey,  88  Kan. 
298;  McAunich  v.  Mississippi  d  M.  R  Co.  2^ 
Iowa,  888.  848;  Cooley,  Const.  Lim.  479,  480. 

The  legislature  is  not  recjuired  to  deal  with 
all  railroad  corporations  alike,  and  they  can- 
not complain  of  legislative  discriminatioa 
among  them. 

Be  Northampton,  168  Mass.  299,  and  cases 
cited;  Chicago,  B,  d  Q.  B,  Co.  v.  Iowa,  94  U. 
8.  155,  24  L.  ed.  94;  Dow  v.  Beiddman,  129 
U.  8.  680,  691,  81  L.  ed.  841,  844;  Slate  v.  In- 
diana d  LS.  R  Co.  IS  Jj,  R.  A.  502,  183 
Ind.  69. 

If  the  act  is  to  be  regarded  as  an  amendment 
of  the  defendants'  charters,  it  is  within  the 
power  of  the  legislature,  without  the  consent 
or  other  action  of  the  stockholders.  And  if  it 
is,  in  any  view,  within  the  power  of  the  legis- 
lature, it  does  not  depend  upon  the  consent  of 
the  stockholders.  Their  consent  would  be  of 
no  more  effect,  if  of  an^r,  than  the  consent 
of  the  corporation,  and  this  is  unnecessary. 

Worcester  v.  Norwich  dW.R  Co,  supra. 

This  statute  is  not  in  conflict  with  the  legal 
tender  clause  of  the  Constitution  of  the  United 
States.  This  act  does  not  attempt,  and  has  no 
effect  to  establish  a  legal  tender  currency. 

2  StoiT,  Const.  §§  1854-1872;  5  Madison 
Papers,  Constitutional  Debates,  pp.  181,  381, 
484,  561;  1  Elliott,  Constitutional  Debates,  pp. 
270, 271 ;  Gfjden  v.  Saunders,  25  U.  8. 12  Wheat. 
214,  266,  6  L.  ed.  606,  624;  Briscoe  v.  Bank  of 
Kentucky,  36  U.  8.  11  Pet.  811,  9  L.  ed.  730; 
Darrington  v  Branch  Bank  of  Alabama,  54  U. 
8.  13  How.  12,  14  L.  ed.  80;  Virginia  Gouvon 
Cases,  114  U.  8.  270, 288,  29  L.  ed.  185,  190. 

The  statute  does  not  impair  or  affect  the  olv 
ligation  of  conirncts.  Tlie  only  contract  to  be 
affected,  if  any,  is  the  defendant's  charier; 
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«Dd  it  is  settled  that  guch  leffislatioD  is  not 
within  this  constitutional  prohibition. 

Fiichburg  R.  Co.  v.  Grand  Junction  R,  eft  D, 
Co.  and  Oom.  v.  Eastern  JR,  Co.  supra;  Tom- 
linaon  t.  Jessup,  82  U.  S.  15  Wall.  454.  21  L. 
ed.  204;  R^igg^  ▼•  Illinois,  108  U.  S.  526,  27 
L.  ed.  812;  Bpnng  Valley  Water  Works  v. 
JSehotOer,  110  U.  8.  847,  28  L.  ed.  173;  Stone  ▼. 
Farmers  Loan  d  T.  Co.  116  U.  8. 807. 825, 331, 
29  L.  ed.  636, 642,  644;  Blake  v.  Winona  dt  8t. 
P.  R.  Co.  19  Minn.  418. 18  Am.  Rep.  845;  Sioux 
City  Street  A  Co.  v.  Sioux  City,  188  U.  8.  98, 
84  L.  ed.  898;  Lauismlle  Water  Co.  v.  Clark, 
US  U.  8.  14,  36  L.  ed.  58,  and  cases  cited. 

The  act  is  not,  in  intention,  operation,  or 
effect,  a  regulation  of  interstate  commerce. 

Stone  V.  Farmers  Loan  d  T.  Co.  supra; 
Wa;bash,  St.  L.  dt  P.  R  Co.  v.  lUinois.  118  U. 
6.  557,  80  L.  ed.  244;  Dow  v.  Beidelman,  125 
U.  8.  689,  81  L.  ed.  848;  Hardy  v.  Atchison, 
T.  dk  S,  F.  B.  Co.  82  Kan.  698;  Stanley  v. 
Wabash,  St.  L.  dt  P.  B.  Co.  8  L.  R.  A.  549,  8 
Inters.  Com.  Rep.  176, 100  Mo.  485:  Budd  y. 
JVew  York,  148  XL  8. 517. 545, 86  L.  ed.  247, 256; 
Com.  V.  Housatonic  B.  Co,  148  Mass.  264;  Chi- 
cago dt  N.  W.  B.  Co.  V.  FuMer,  84  U.  8.  17 
Wall.  560,  21  L.  ed.  710;  Munn  v.  lUinois,  94 
U.  8.  118,  24  L.  ed.  77  et  seq.;  Louisville,  y. 
O.dbT.B.  Co.  V.  Mississippi,  188  U.  8.  587. 
591,  83  L.  ed.  784,  785;  Interstate  Commerce 
Act,  §  1,  24  U.  8.  8tat.  at  L.  chap.  104,  p.  879. 

If  the  regulation  of  local  rates,  etc.,  does 
affect  interstate  transportation,  this  does  not 
necessarily  amount  to  the  regulation  of  inter- 
state commerce,  in  the  constitutional  sense. 
State  legislation  may  affect  interstate  com- 
merce in  various  ways  without  amounting  to 
unconstitutional  regulation  of  commerce. 

Sherlock  v.  Ailing,  98  U.  8.  99.  108,  28  L. 
ed.  819,  820;  Bobbins  v.  Slu^  County  Toe. 
Dist.  120  U.  8.  489.  492,  498.  80  L.  ed.  694-696; 
Cruteher  v.  Kentucky,  141  U.  8.  61,  85  L.  ed. 
654,  and  cases  cited. 

The  act  does  not  work  a  deprivation  of 
property  without  due  process  of  law. 

Munn  V.  Illinois,  supra;  Davidson  y.  New 
Orleans,  96  U.  8.  97,  104  24  L.  ed.  616,  619; 
Stone  V.  Farmers  Loan  dt  T.  Co.  supra;  Dow 
V.  Beidelman,  125  U.  8.  680.  31  L.  ed.  841; 
Minneapolis  dt  St.  L.  B.  Co.  v.  Beckwith,  129 
TJ.  8.  26,  82  L.  ed.  585,  and  cases  cited;  Budd 
v.  New  Tork,  supra. 

The  legislature  having  power  over  the  rates, 
it  does  not  matter  w  hetner  a  change  of  rates 
within  the  power  reduces  the  rates  or  the  earn- 
ings or  not. 

Chicagu  dt  Q.  T.  B.  Co.  v.  Wellman,  143  U. 
8.  889.  84S  86  L.  e('   176,  179. 

There  is  no  provision  of  the  Old  Colony 
Company's  charter,  or  of  the  general  laws, 
which  stands  in  the  way  of  this  requirement, 
or  confines  the  legislature  to  any  particular 
method  of  revising  or  altering  its  rates.  The 
whole  subject  is  within  the  legislative  control, 
under  the  reserved  power  to  alter  and  amend 
charters. 

Parker  ▼.  Metropolitan  B.  Co.  109  Mass.  506. 
and  cases  cited  at  p.  508;  Georgia  B.  dt  Bk^f. 
Co.  v.  Sfnith,  128  U.  8.  174, 182,  82  L.  ed.  877, 
881. 

AU  its  charters  were  granted  after  the  pass- 
ing of  8tat.  1830,  chap.  81  (March  11,  1831), 
reserving  to  the  legislature  a  power  to  amend, 
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I  alter,  or  repeal  at  pleasure  all  tLcU  of  incorpo- 
ration which  should  be  aftei  wards  passed,  as 
if  each  contained  an  express  provision  to  that 
effect. 

Boxburyy,  Boston  dt  P.  B.  Corp.  6  Cush.  424. 
flee  also  Com.  v.  Eastern  B.  Co.  108  Mass. 
257;  Metropolitan  B.  Co.  v.  Highland  Street  B. 
Co.  118  Mass.  298;  Eolyoke  Water  Power  Co. 
V.  Lyman,  82  U.  8.  15  Wall.  500, 21  L.  ed.  133; 
Sinking  Fund  Cases,  99  U.  8.  720,  25  L.  ed. 
601;  Louisville  Water  Co.  v.  Clark,  148  U.  S. 
18,  86  L.  ed.  58;  Union  Pass.  B.  Co.  v.  Phila- 
delphia, 101  U.  8.  639,  25  L.  ed.  914;  Close  v. 
Qlenwood  Cemetery,  10717.  8. 476, 27  L.  ed.  412. 

The  act  fixes  the  rate;  and  it  seems  that  in 
such  a  case  the  reasonableness  of  the  rate  is  not 
a  judicial  question  and  is  not  open  to  revisioa 
by  the  court. 

Budd  V.  Nets  York,  supra. 

Mr.  J.  H.  Benton*  Jr.»  for  defendant  ^e 
Old  Colony  R.  Co.: 

This  act  contains  no  provision  giving  the 
court  equity  jurisdiction  to  enforce  its  pro- 
visions, as  IS  usually  the  case  in  statutes  re- 
quiring action  by  railroad  corporations. 

See  Pub.  Stat.  chap.  112,  g§  136,  162;  Laws 
1890,  chap.  428,  §  8. 

This  act  assumes: 

1.  To  reduce  the  fares  and  tolls  of  the  re- 
spondent for  passenger  transportation  and  its 
earnitigs  therefrom  "contraiy  to  the  provisions 
of  its  charter." 

2.  To  reduce  the  fares  and  tolls  of  the  re- 
spondent for  passenger  service  and  its  earnings 
therefrom,  and  to  fix  an  arbitrary  rate  at  which 
it  shall  perform  such  service  and  also  to  exclude 
any  inquiry  in  the  courts,  «.  e.  by  due  process 
of  law  as  to  whether  such  rate  is  reasonable 
compensation  for  the  service  required  to  be 
performed. 

8.  To  require  the  respondent  to  perform  such 
service  at  the  rate  fixed  by  the  act  and  to  re- 
ceive in  payment  of  the  debts  thereby  incurred 
by  the  persons  served,  the  contracts  of  other 
companies  to  perform  similar  service  upon  their 
lines,  i.  e.  to  perform  such  service  not  for 
money  but  upon  the  credit  of  all  other  com- 
panies in  the  commonwealth  whether  respon- 
sible or  Irresponsible. 

4.  To  substantially  affect  the  rates  for  and 
the  conduct  of  interstate  transportation  on  the 
respondent's  road  which  is  a  connecting  and 
continuous  line  of  interstate  transportation  and 
travel. 

5.  To  require  the  respondent  and  such  other 
railroad  companies  operating  in  the  state  as  the 
milroad  commissioners  may  not  exclude  or  ex- 
empt from  the  provision  of  the  act  and  no 
others  to  obey  it. 

The  act  impairs  the  obligation  of  the  con- 
tract as  to  fares  and  tolls  contained  in  the 
charters  of  the  respondents,  and  is  therefore  in 
conflict  with  the  Constitution  of  the  United 
States. 

The  legislature  put  into  the  charter  a  specific 
provision  that  it  would  not  reduce  the  tolls  be- 
low a  certain  point  and  in  a  certain  manner. 

What  was  that  but  an  agreement  by  the  leg- 
islature that  notwithstanding  the  existence  of 
the  general  power  to  alter,  amend,  or  repeal,  it 
would  exercise  that  power  in  respect  to  the 
right  or  franchise  to  take  tolls  only  in  a  certain 
way,  and  within  a  certain  limit? 
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"It  did  not  mean  that  the  legislature  will  not 
alter  or  reduce  the  tolls  so  as  to  produce  less 
than  ten  per  cent  per  annum  upon  the  cost  of 
making  the  road,  unless  it  shall  hereafter 
choose  to  do  so." 

BttTQit  V.  Detroit  A  K  Pi,  Road  Oo,  48  Mich. 
140. 

The  franchise  to  take  tolls  has  always  been 
treated  as  property  in  this  commonwealth. 

IngalU  v.  Baker,  18  Allen,  440;  East  Boston 
Freight  B.  Co.  v.  Ettbbard,  10  Allen,  459,  note. 
See  also  People  ▼.  (/Brien,  2  L.  R.  A.  265,  111 
N.  Y.  1;  Sixth  Ate,  R,  Oo.  v.  Kerr,  72  N.  Y. 
830;  People  v.  Sturtemnt,  9  N.  Y.  268,  59  Am. 
Dec.  536;  New  York  v.  Second  Ave.  B.  Oo.  32 
N.  Y.  261;  People  v.  Brooklyn,  F.  d  0,  L  R 
Co.  89  N.  Y.  75;  New  Orleans,  8.  F.  A  L.  B. 
Co.  V.  Deiamare,  114  U.  8.  501,  29  L.  ed.  244; 
Memphis  d  L.  B.  B.  Co  v.  Berry,  112  U.  8. 
609,  619,  28  L.  ed.  837.  841;  Mumma  y.  Poto- 
mac Go.  92  V.  S.  S  Pet.  281,  8  L.  ed.  945 
Fleteher  v.  Peck,  10  U.  S.  6  Cranch,  87,  135,  8 
L  ed.  162.  177;  Conway  v.  Taylor,  66  U.  8.  1 
Black.  603.  632,  17  L.  ed.  191,  202;  Sinking 
Fund  Cases,  99  U.  8.  700,  748,  25  L.  ed.  496, 
612;  Detroit  v.  Detroit  d  U.  PI.  Road  Co.  43 
Mich.  140. 

In  Boston  d  L.  B.  Corp,  y.  Salem  d  L.  B. 
Co.,  2  Gray,  1,  the  provision  in  the  charter  of 
the  plaintiff  corporation  that  the  legislature 
would  not  for  twenty  years  authorize  another 
railroad  between  Boston  and  Lowell  was  held 
by  this  court  to  be  property. 

Why  is  not  the  provision  of  the  respondent 
that  its  tolls  shall  not  be  reduced  below  ten  per 
ceDt  as  much  property? 

That  this  provision  of  the  charters  and  the 
general  law  was  understood  to  secure  to  rail- 
road corporations  the  power  of  regulating  their 
own  tolls,  subject  only  to  the  condition  ex- 
pressed in  the  charter,  that  the  legislature 
mi^ht  reduce  and  regulate  them  within  the 
limits  of  a  10  per  cent  income,  appears  from 
yemont  d  M.  B.  Co.  v.  Fitchhurg  B.  Co.  9 
Cusb.  369. 

See  also  Fitchhurg  R,  Co.  v.  Cage,  12  Gray, 
w3. 

The  question  is  simply  whether  the  legisla- 
ture, under  a  prior  reserved  ri^ht  to  amend, 
can  take  away  from  the  corporation  that  which 
by  the  subsequent  grant  it  expressly  agreed  it 
would  not. 

No  case  has  ever  held  the  affirmative. 

See  Boa^ry  v.  Boston  d  P.  B.  Corp.  6  Cush. 
424;  Com.  v.  Essex  Co.  13  Gray,  239;  FYteh- 
hurg  R^  Co.  v.  Grand  Junction  B.  d  D.  Co.  4 
Allen,  198;  Gom.  v.  Eastern  R  Co.  103  Mass. 
254:  Inland  Fiskeries  Comrs.  v.  Holyoke  Water 
Power  Co,  104  Mass.  446,  6  Am.  Rep.  247; 
Worcester  v.  Norwich  d  W.  B.  Co,  109  Mass. 
103;  Parker  v.  Metropolitan  B.  Co.  109  Mass. 
606;  Metropolitan  B.  Co.  v.  Highland  Street  B. 
Co.  118  Mass.  290;  Thornton  v.  Marginal 
Freight  R  Co.  123  Mass.  32. 

As  by  the  acts  of  the  corporation  under  the 
charter  the  contract  of  the  commonwealth  that 
it  would  not  revise  or  reduce  tolls  except  as  in 
the  charter  specifically  provided  had  become 
executed,  the  right  of  the  corporation  to  take 
toll  as  in  the  charter  provided  had  become 
tested,  and  it  could  not  be  and  was  not  intend- 
ed to  be  taken  away  by  the  Act  of  1874,  which 
did  not  assume  to  repeal  the  charter  or  to  make 
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compensation  for   taking  away  the  grant  of 
tolls  therein  contained. 

Watuppa  Beservoir  Oo.  v.  Fall  Biver,  1  L*. 
R.  A.  466, 147  Mass.  648. 

There  is  no  difference  between  an  act  whiclb 
applies  to  all  persons  except  those  who  may  be^ 
excluded  from  its  operation,  and  an  act  which 
applies  only  to  such  persons  as  may  be  included' 
within  its  operation.  In  either  case  the  act  i»' 
not,  when  it  leaves  the  legislature,  a  completed 
act  as  to  all  persons  to  whom  it  applies,  which 
is  necessary  to  make  it  a  valid  exercise  of  the- 
legislative  power. 

ExparU  Wall,  48  Cal.  279, 17  Am.  Rep.  425. 

This  act  is  special  as  much  as  an  act  applica- 
ble only  to  the  respondent  corporation  alone, 
or  to  it,  and  to  a  portion  of  the  other  railroad  * 
corporations. 

The  act  is  in  violation  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United  State» 
and  also  of  the  constitution  of  the  common- 
wealth. 

It  assumes  to  deprive  the  respondent  of  it» 
property  without  compensation  and  without 
due  process  of  law. 

If  the  rate  fixed  bv  the  legislature  is  not  & 
reasonable  rate,  or  if  the  question  whether  it  is 
a  reasonable  rate  cannot  under  the  act  of  the 
legislature  be  inquired  into,  the  act  violates 
these  provisions  of  the  constitution. 

An  act  which  deprives  a  carrier  of  a  reason- 
able rate  of  compensation  for  service  per- 
formed takes  its  property  as  much  as  one 
which  deprives  it  of  its  real  estate. 

Chicago,  M.  d  Si.  P.  B.  Co.  v.  MinnesotcF,. 
134  U.  8.  418.  83  L.  ed.  970;  Chicago  d  G.  T. 
B.  Co.  V.  Wellman,  143  U.  8.  339. 36  L.  ed.  176;. 
Stone  V.  Farmers  Loan  d  T,  Co.  116  U.  8.  307, 
29  L.  ed.  636. 

If.  therefore,  the  Act  of  1892  excludes  in- 
quiry as  to  whether  the  rate  fixed  by  itifor 
passenger  transportation  is  a  reduction  of  the 
rates  fixed  by  the  directors  and  of  the  earnings- 
of  the  respondent  therefrom,  •*.  e.,  an  inquiry 
as  to  whether  the  rate  fixed  by  it  is  a  reason- 
able rate,  the  act  is  plainlv  invalid. 

Mercantile  Trust  Go.  v.  Texas  d  P.  R  Co.  51 
Fed#Rep.  529. 

The  act  is  not  valid  in  this  aspect  as  an  exer-^ 
cise  of  the  reserved  power  to  alter,  amend,  or 
repeal  the  respondents'  charter. 

The  reserved  power  to  amend  charters  does 
not  authorize  any  act  which  deprives  the  com- 
pany of  its  properly. 

Detroit  v.  Detroit  dH.  H.  Boad  Co.  43  Mich. 
140. 

The  riglit  to  own  and  operate  a  railroad 
necessarily  implies  the  right  to  charge  a  rea 
sonable  compensation  for  its  use  or  for  services: 
performed  by  its  use.  No  special  grant  of  that 
riffht  is  necessary.  Such  a  right  would  be  im 
plied  from  the  rest  of  the  charter  if  it  was  not: 
specifically  given. 

Bailroad  Commission  Cases,  116  U.  8.  807,. 
329,  29  L.  ed.  636,  643. 

The  act  is  invalid  as  a  regulation  of  inter 
state  commerce. 

Ball  V.  De  Cuir,  95  U.  8.  485,  24  L.  ed.  647; 
Wabash,  St.  L.  dP.  B.  Co.  v.  Ulinois,  118  U.  8. 
567.  80  L.  ed.  244;  LouisvilU,N.  0.  d  T.  B. 
Co.  V.  Mississippi,  133  U.  8.  587.  83  L.  ed.  784. 

There  is  no  case  where  a  state  statute,  the- 
requirements  of  which  substantially  affect  the 
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'rates  upon  and  the  conduct  of  interstate  trans- 
iportation  over  tbe  same  line,  bas  been  sustained. 

Smit/i  V.  Alabama,  124  U.  S.  465.  81  L.  ed. 
508;  NMhviUe,  C.  ddt  L.  R.  Co.  v.  Alabama, 
128  U.  8.  96,  32  L.  ed.  852;  FickHen  v.  Shelbj/ 
<hunty  Tax,  IH$t,  145  U.  S.  1.  86  L.  ed.  601. 

The  act  is  in  violation  of  the  provision  of 
the  United  States  constitution  that  "no  state 
^all  make  anything  but  gold  and  silver  coin 
a  tender  in  payment  of  debts." 

It  makes  tbe  obligation  of  one  carrier  a  tend- 
er to  another  in  payment  of  the  debt  due  to 
it  from  a  passenger  for  transportation. 

The  performance  of  transportation  by  a  car- 
rier creates  a  debt  from  the  person  transported 
to  the  carrier,  and  it  is  not  competent  for  the 
legislature  to  provide  that  that  debt  can  be  dis- 
charged by  the  tender  of  the  obligation  of  an- 
other carrier  to  perform  similar  service. 

The  legislature  has  just  as  much  power  to 
require  that  the  cars  and  engines  of  the  rail- 
road itself  shall  be  absolutely  given  for  a  prom- 
ise or  obligation  to  pay,  as  it  has  to  require  that 
the  use  of  them/or  the  service  performed  by 
such  use  shall  be  given  for  such  a  promise  or 
obligation. 

It  is  only  the  use  of  the  cars  and  engines 
vrhich  makes  them  valuable.  The  right  to  use 
«nd  to  receive  compensation  for  use  of  any- 
thing is  all  that  really  makes  it  property. 

Wynekamer  v.  People,  18  N.  Y.  878;  2  Aus- 
tin, Jurisprudence,  8d  ed.  817,  818;  JSaton  v. 
Boston,  0.  d  M.  R.  51  N.  H.  504,  12  Am. 
Bep.  147;  Thompson  v.  Androscoggin  River 
Imp,  Co,  54  N.  H.  545. 

The  act  is  invalid  as  an  absolute  delegation 
•of  legislative  power  to  the  railroad  commis- 
-flioners. 

Cooley,  Const.  Lim.  6th  ed.  p.  187,  and  ci- 
tations. 

"It  may  be  that  what  the  Legislature  of  1879 
proposed  to  accomplish  would  in  itself  work 
•DO  hardship  to  respondent,  and  would  be  highly 
-desirable  to  the  city,  but  the  principle  violated 
-is  the  fundamental  principle  that  underlies  all 
property,  and  the  first  successful  inroad  upon 
it  that  obtains  judicial  sanction  ma;^  be  a  prece- 
'dent  that  shall  let  in  innumerable  evils.  G<^rts 
onust  look  beyond  the  particular  case  to  the 
governing  principle,  and  t)e  governed  by  that 
regardless  of  temporary  and  special  inconven- 
iences." 

Detroit  v.  Detroit  A  H,  PI,  Road  Co,  48  Mich. 
140,  149. 

Field*  Cfi,  J,,  delivered  the  opinion  of  the 
court: 

The  brief  for  the  Old  Colony  Railroad  Com- 
pany raises  the  questions  whether  the  at- 
torney-general has  anv  right  to  bring  the  in- 
formations, and  whether  the  court  nas  any 
jurisdiction  over  the  proceedings.  It  is  said 
that  Stat.  1892,  chap.  889,  does  not  ^ive  the 
oourt  equity  jurisdiction  to  enforce  its  pro- 
visiona,  but  we  do  not  regard  these  informa- 
tions as  informations  in  equity.  They  are 
rather  petitions  for  a  writ  of  mandamus.  Sec 
Pub.  Stat.  chap.  186,  §  18.  It  concerns  the 
public,  or  an  indefinite  portion  of  the  public, 
whether  railroad  corporations  not  exempted 
•or  excluded  by  the  railroad  commissioners 
shall  obej;  Stat.  1892,  chap.  889,  and  there- 
fore we  think  that  the  attorney-general  as  rep- 
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resenting  the  public  can  properly  Institute 
these  proceedings.  Atty-den,  v.  Boston,  128 
Mass.  460. 

At  tbe  hearing  of  the  petition  against  the 
Old  Colony  Railroad  Company  the  presiding 
jus^ce  excluded  evidence  against  its  objec- 
tion ** tending  to  prove  the  allegation  of  fact 
in  the  third,  seventh,  and  eighth  paragraphs 
of  its  answer. "  These  paragraphs  are  as  fol- 
lows: "Third.  The  railroads  thus  operated 
by  it  [the  defendant!  are  in  the  states  of  Mas- 
sachusetts and  Rhode  Island,  and  form  con- 
necting and  continuous  lines  of  interstate 
transportation  and  travel,  and  the  regulation 
of  the  rates  for  and  the  conduct  of  passenger 
transportation  thereon  in  this  state  substan- 
tially affect  the  rates  for  and  the  conduct 
of  said  interstate  transportation  thereon." 
'^  Seventh.  It  sajrs  that  there  are  railroad  cor- 
porations operating  railroads  in  the  common- 
wealth that  are  not  pecuniarily  responsible 
for  the  redttfnption  and  payment  of  tickets 
which  may  be  issued  by  them  under  chapter 
889  of  the  Acts  of  the  year  1892.  Eighth. 
It  says  that  chapter  889  of  the  Acts  of  the 
year  1892,  referred  tb  in  said  information,  ia 
a  reduction  of  its  fares  and  tolls  for  passenger 
transportation  established  by  its  directors, 
and  of  its  earnings  therefrom^. contrary  to  the 
provisions  of  its  charter,  and  is  not  a  revisioa 
or  alteration  of  its  fares  and  tolls  in  the  man- 
ner prescribed  thereby,  or  by  the  general  law 
relating  to  railroad  corporations.* 

Stat.  1892,  chap.  889,  can,  we  think,  be 
construed  as  relating  only  to  fares  for  the 
transportation  of  passengers  from  one  point  to 
another  within  the  commonwealth ;  and  if, 
under  the  existing  regulations  of  the  railroad 
company,  there  may  be  some  difficulty  in  ap- 
plying the  law  when  a  passenjB^er  intends  to 
proceed  from  or  to  a  point  within  the  com- 
monwealth to  or  from  a  point  outside  of  the 
commonwealth,  we  do  not  see  that  this  dif- 
ficulty is  inherent  in  the  subject,  or  that  by 
proper  regulations  the  fares  of  passengers  for 
transportation  within  the  commonwealth  can- 
not be  paid  for  by  mileage  tickets,  although 
the  passengers  are  traveling  to  or  from  a  place 
beyond  the  limits  of  the  commonwealth.  It 
is  no  sufficient  objection  to  the  statute  that 
it  may  incidentally  affect  commerce  between 
the  states,  if  it  does  not  attempt  to  regulate 
such  commerce.  See  Louisville,  iV.  0.  db  71 
R.  Co,  V.  Mississippi,  188  U.  S.  687,  88  L.  ed. 
784. 

The  averments  of  the  seventh  paragraph 
relate  to  a  possibility,  rather  than  a  fact,  be- 
cause it  is  not  alleged  that  any  railroad  cor- 
porations which  are  not  pecuniarily  respon- 
sible have  issued  any  mileage  tickets  under 
Stat.  1892,  chap.  889,  or  that  all  such  cor- 
porations have  not  been  excluded  from  the 
provisions  of  the  statute  by  the  railroad  com- 
missioners. It  is,  in  effect,  an  argument  by 
way  of  an  example  of  what  might  happen  if 
one  railroad  company  is  required  to  transport 
passengers  on  the  credit  of  another.  The 
constitutionality  of  the  statute  cannot  depend 
upon  the  solvency  or  insolvency  of  any  par- 
ticular railroad  company  at  any  parti ciilar 
time. 

The  averments  of  the  eighth  paragraph  are 
not  to  the  effect  that  Stat.  1892,  chap.  889, 
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will,  if  carried  into  effect,  operate  to  reduce 
the  fares  for  passenger  transportation  below 
what  is  reasonable,  but  only  that  the  statute 
will  cause  a  reduction  contrary  to  the  pro- 
visions of  the  charter  of  the  defendant.     The 
Old  Colony  Railroad  Company  is  a  corpora- 
tion in  this  commonwealth  and  in  the  state 
of  Rhode  Island,    formed  by  the  union  of 
various  railroad  corporations  chartered  by 
this  commonwealth  or  by  the  state  of  Rhode 
Island,  and  is  also  the  lessee  of  the  Boston  & 
Providence  Railroad  Corporation  and  of  other 
railroad  corporations.     The  earliest  charter 
of  any  of  the  railroads  leased  is  that  of  the 
Boston  &  Providence  Railroad  Corporation, 
which  was  approved  June  22,    1881.     The 
earliest  charter  of  any  of  the  railroads  which 
make  up  this  defendant  corporation  is  that  of 
the  Taunton  Branch  Railroad  Corporation, 
which  was  approved  April  7,   1835,   beine 
Stat.  1885,  chap.  131.     The  fourth  section  of 
this  last-named  statute  contains  the  provision 
*  that;  the  legislature  shall  not  at  any  time  so 
reduce  the  tolls  and  their  profits  as  to  produce 
less  than  10  per  cent  per  annum  upon  the 
capital  stock  paid  as  aforesaid  without  the 
consent  of  said  corporation."    The  charters 
of  other  railroads  which  have  been  united  to 
form  the  Old  Colony  Railroad  Company  con- 
tain similar  provisions.     These  charters  also 
grant  to  the  corporations  the  right  to  take 
tolls  At  such  rates  as  may  be  established  by 
the  directors.     Similar  provisions  were  en- 
acted in  the   Revised  Statutes  (Rev.    Stat. 
chap.  39,  g  88),  and  in  the  General  Statutes, 
Qen.   Stat.    chap.  68,   %  112.      Stat.   1870, 
chap.  825,  §  1,  repealed  Oen.  Stat.  chap.  68, 
g  112,  and  provided  as  follows:    "Any  rail- 
road corporation  may  establish  for  its  sole 
benefit,    fares,  tolls,   and  charges,  upon  all 
passengers  and  property,  conyeyed  or  trans- 
ported on  its  rallroieu],  at  such  rates  as  may 
oe  determined  by  the  directors  thereof,   and 
may  from  time  to  time  by  its  directors  regu- 
late the  use  of  its  road :  provided,  that  such 
rates  of  fares,  tolls  and  charires,  and  regula- 
tions shall  at  all  times  be  subject  to  revision 
and  alteration  by  the  legislature,   or  such 
officers  or  persons  as  the  legislature  may  ap- 
point for  the  purpose,  anything  in  the  charter 
of  any  such  railroad  corporation  to  the  con- 
trary notwithstanding."      Stat.  1874,   chap. 
872,  §4,  is  as  follows:    ''Railroad  corpora- 
tions heretofore  established  in  this  common- 
wealth, whether  by  special  act  or  in  con- 
formity with  the  provisions  of  the  general 
law  passed  in  the  year  one  thousand  eight 
hundred    and   seventy -two   shall    have   the 
powers  and  privileges  and  bo  subject  to  the 
duties,  liabilities,  restrictions,  and  other  pro- 
visioDS  contained  in  this  act ;  which,  so  far  as 
iDcoosistent  with  charters  granted  since  the 
eleventh  day  of  March,  one  thousand  eight 
hundred  and  thirty-one  shall  be  deemed  and 
taken  to  be   in  alteration  and  amendment 
thereof:  provided,  that  nothing  herein  con- 
tained snail  be  construed  to  impair  the  va- 
lidity of  any  special  power  heretofore  con- 
ferred by  charter  or  other  special  act  upon  any 
particular  railroad   corporation  which  has 
already  exercised  such  power  or  to  prevent  the 
continued  exercise  thereof,  comormably,  so 
far  as  may  be,  to  the  provisions  of  this  act ; 
22L.R.  A, 


nor  shall  anything  herein  contained  affect  any 
act  done  or  any  right  accruing,  accrued  or  es- 
tablished, or  any  proceedings,  doings,  or  act* 
ratified  or  confirmed,  or  any  suit  or  proceed- 
ing had  or  commenced  in  any  case  before  tho- 
act  takes  effect,**  etc.     Section  179  of  thi»< 
Statute  is  as  follows:    "Any   railroad  cor- 
poration may  establish  for  its  sole  benefits- 
fares,  tolls,  and  charges  upon  all  passengers-- 
and  property,  conveyed  or  transported  on  its 
railroad,* at  such  rates  as  may  be  determined  < 
by  the  directors  thereof,  and  may  from  time 
to  time  by  its  directors  regulate  the  use  of  its- 
road  :  provided,  that  such  rates  of  fares,  tolls,, 
and  charges,  and  regulations,   shall  at  all 
times  be  subject  to  revision  and  alteration  by 
the  legislature,  or  such  officers  or  persons  as 
the  legislature  may  appoint  for  the  purpose, 
anything  in  the  charter  of  any  such  railroad 
to  the  contrary  notwithstand ing. "   These  pro- 
visions were  re-enacted  in  Pub.  Stat.,  chap.. 
112,  §§  2,  180.     All  the  charters  involved  i* 
these  proceedings  were  granted  subsequently 
to  the  passage  of  Stat.  1831,  chap.  81.  ap- 
proved March  11,  1881,  which  provided  "  that, 
the  acts  of  incorporation  which   shall    be* 
passed  after  the  passage  of  this  act  shall  at  all 
times  hereafter  be  liable  to  be  amended,  al- 
tered or  repealed  at  the  pleasure  of  the  legis- 
lature, and  in  the  same  manner  as  if  an  ex- 
press provision  to  that  effect  were  therein 
contained,  unless  there  shall  have  been  in- 
serted in  such  act  of  incorporation  an  express 
limitation  as  to  the  duration  of  the  same.** 
Rev.   Stat.  chap.  44,  §  28 ;  Pub.  Stat.  chap. 
105,  §  8. 

It  IS  evident  that  the  legislature,  in  the 
year  1870,  and  since,  has  attempted  to  repea} 
the  special  provisions  of  the  early  charters  of 
railroads  which  purported  to  limit  its  right- 
to  reduce  fares  or  tolls  below  10  per  cent  of 
the  cost  of  the  roads.  An  examination  of  the 
statutes  will  show  that  since  the  year  1870 
the  Old  Colony  Railroad  Company  has  ac- 
cepted the  benefit  of  legislation  "*  subject  to* 
all  general  laws  which  now  are  or  hereafter 
may  be  in  force  relating  to  railroad  corpora- 
tions." One  instance  mentioned  in  the  brief 
of  this  company  is  the  union  of  the  com- 
pany with  the  Boston,  Clinton,  Fitch  burg  &- 
New  Bedford  Railroad  Company,  pursuant  to* 
Stat.  1882,  chap.  80.  The  Boston,  Clinton, 
Fitchburg  &  New  Bedford  Railroad  Company- 
was  formed  by  the  union  of  the  other  rail' 
roads.  The  Agricultural  Branch  Railroad 
Company  was  incorporated  by  Stat.  1847, 
chap.  269,  and  was  subject  "to  all  the  duties, 
liabilities,  and  restrictions  set  forth  in  the 
forty  .fourth  chapter  of  the  Revised  Statutes, 
and  in  that  part  of  the  thirty-ninth  chapter  of 
the  Revised  Statutes  relating  to  railroad  cor- 
porations, and  in  the  public  statutes  which 
have  been  or  may  be  passed,  relating  to  rail- 
road corporations."  The  name  of  this  rail- 
road company  was  by  chapter  158,  Stat. 
1867,  changed  to  the  Boston,  Clinton  &  Fitch- 
burg Railroad  Company.  The  New  Bedford 
Railroad  Company  was  incorporated  by  Stat. 
1878,  chap.  20,  "subject  to  all  the  restric- 
tions, duties,  and  liabilities  set  forth  in  all 
the  general  laws  which  now  are,  or  hereafter 
may  be,  in  force  relating  to  railroad  corpora- 
tions ;"  and  this  company,  after  it  had  pur- 
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chased  or  united  with  the  Taunton  Branch 
Railroad  Company,  was  authorized  to  unite 
**  with  the  corporation  that  may  be  formed  by 
the  union  of  ^e  Mansfield  &  Framin^ham 
Railroad  Company  with  the  Boston,  Clinton 
^  Fitchburg  Railroad  Company."  None  of 
these  charters  contains  any  provision  that  the 
tolls  should  not  be  reduced  by  the  legislature 
below  10  per  cent  of  the  cost  of  the  roads,  or 
any  provisions  on  the  subject.  It  may  at 
some  time  deserve  consideration  Vhether, 
when  a  railroad  voluntarily  unites  with  other 
•railroads,  and  there  are  special  provisions 
-concerning  tolls  in  some  of  the  charters  and 
none  in  others,  and  the  union  is  effected  under 
tt  statute  which  provides  that  the  corporation 
•thus  formed  shall  be  subject  to  all  general 
laws  which  now  are  or  hereafter  may  be  in 
force  relating  to  railroad  corporations,  these 
•  special  provisions  continue  in  force,  and  are 
applicable  to  the  consolidated  corporation. 
In  view  of  the  many  changes  in  the  charters 
«of  nearly  all  the  railroad  corporations  of  the 
•commonwealth  occurring  since  1870,  which 
have  been  accepted  by  the  corporations,  it 
may  well  raise  a  doubt  whether  these  cor- 
porations have  not  consented  to  be  subject  to 
any  laws  which  the  legislature  under  its  gen- 
'cral  powers  may  constitutionally  enact  con- 
<cerning  fares  or  tolls.  But  whether  these 
special  provisions  can  be  regarded  as  still  in 
force,  and,  if  so,  whether  they  could  be  re- 
pealed by  the  legislature  without  the  consent 
of  the  corporation,  under  the  power  reserved 
to  amend,  alter,  or  repeal  the  charters,  we 
have  not  found  it  necessary  to  determine  in 
the  present  cases.  It  is  argued  by  both  de- 
fendants that  the  statute  is  in  violation  of  the 
S revision  of  the  Constitution  of  the  United 
tates,  article  1,  g  10,  that  *"  no  state  shall 
«  .  .  make  anything  but  sold  and  silver 
coin  a  tender  in  payment  of  debts."  The 
meaning  of  the  statute  is,  we  think,  that  the 
•delivery  of  a  mileage  ticket  shall  discharge 
the  passenger  from  liability  to  the  railroad 
for  his  transportation,  but  that  the  railroad 
issuing  the  ticket  shall  be  liable  to  pay  to  the 
railrowi  transporting  him,  in  lawful  money, 
the  statutory  price  of  the  ticket  or  part  of  a 
ticket  which  the  passenger  has  surrendered. 
The  intention  is  that  the  railroad  performing 
the  service  shall  ultimately  be  paid  the  stat- 
utory fare  in  lawful  money,  not  that  the 
ticket  of  itself  shall  be  a  le^al  tender.  If 
the  legislature  cannot  constitutionally  re- 
quire a  railroad  company  to  transport  a  pas- 
senger unless  the  fare  is  paid  in  aavance,  we 
•have  no  doubt  that  the  delivery  of  a  mileage 
ticket  issued  by  another  corporation  is  not  of 
itself  a  payment  of  the  fare.  We  assume, 
however,  in  favor  of  the  commonwealth, 
without  deciding  or  expressing  any  opinion 
upon  it.  that  it  is  not  absolutely  necessary 
that  the  fare  of  a  passenger  on  a  railroad  be 
paid  in  advance  in  money. 

There  remain  to  be  considered  the  objec- 
tions of  both  defendants  that  the  statute  estab- 
lishes a  uniform  rate  per  mile  and  requires 
one  railroad  company  to  transport  a  passenger 
upon  the  credit  of  another ;  that  the  conditions 
affecting  the  transportation  imposed  by  the 
Toad  which  issues  the  tickets  must  be  per- 
formed bv  any  other  road  to  which  the  ticket 
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is  presented  unless  the  road  is  exempted  or  ex- 
cluded from  the  provisions  of  the  statute :  and 
that  authority  is  given  to  the  railroad  com- 
missioners to  exempt  or  exclude  from  the  pro- 
visions of  the  statute  any  railroad  if,  in  their 
judgment,  the  public  welfare  or  the  financial 
condition  of  the  road  requires  or  demands  it. 
The  legislature  has  prescribed  the  rate  of  fare 
per  mile,  but  has  not  undertaken  to  prescribe 
m  other  respects  the  form  of  contract  which 
each  railroad  may  make  for  the  transportation 
of  passengers.  It  has  not  adopted  a  standard 
form  of  contract,  as  it  has  done,  for  example, 
with  reference  to  fire  insurance  policies. 
Pub.  Stat.  chap.  119,  §  189.  One  company 
may  permit  no  baggage  of  any  kind  to  be  car- 
ried with  the  passenger  on  a  mileage  ticket, 
and  another  company  may  permit  personal 
baggage  or  any  baggage  to  an  amount  not  ex- 
ceeding 100  or  1,000  pounds  in  weight;  and 
according  to  the  terms  of  the  first  section  of 
the  statute  one  railroad  must,  on  the  presen- 
tation of  a  mileage  ticket  issued  by  another, 
perform  the  conditions  of  the  contract  as  is- 
sued by  the  other.  The  power  of  the  legis- 
lature of  a  state  to  prescribe  the  charge  or  the 
maximum  charge  to  be  made  for  the  use  of 
property  "affected  with  the  public  interest" 
was  first  elaborately  considered  by  the  Su- 
preme Court  of  the  United  States  in  what  are 
called  the  "  Orafiger  Cases. "  Munn  v.  lUirwis, 
94  U.  S.  113,  24  L.  ed.  77 ;  Chicago,  B.  &  Q. 
R.  Go.  V.  Iowa,  94  U.  S.  155.  24  L.  ed.  94 ; 
Peik  v.  Chicago  &N.  W.  R.  Co.  94  U.  S.  164, 
24  L.  ed.  97 ;  Chicago,  M,  &  St.  P,  R.  Go.  v. 
Ackley,  94  U.  S.  179,  24  L.  ed.  99 ;  Winona  cfe 
St.  P.  R,  Co.  V.  Blake,  94  U.  S.  180,  24  L. 
ed.  99 ;  Stone  v.  Wisconsin,  94  U.  S.  181,  24 
L.  ed.  102.  Whatever  difference  of  opinion 
there  may  have  been  among  the  justices  of 
that  court  concerning  the  tests  which  deter- 
mine whether  property  is  affected  'vith  a 
public  interest,  there  is  no  doubt  that  tlie 
property  of  railroad  corporations  which  have 
been  invested  by  the  legislature  with  the 
right  of  eminent  domain,  and  are  commou 
carriers  of  persons  or  merchandise,  is  prop- 
erty "devoted  to  a  public  use."  See  Chicago 
&  0.  T.  R,  Co,  V.  Wellman,  148  U.  S.  389. 
86  L.  ed.  176,  and  Budd  v.  New  York,  148  U. 
S.  617,  86  L.  ed.  247.  The  justices  of  the 
Supreme  Court  of  the  United  States  perhaps 
differ  in  opinion  whether  there  can  be  any 
judicial  interference  with  the  rates  for  rail- 
road transportation  established  by  the  legis- 
lature of  a  state  on  the  ground  that  they  are 
not  reasonable,  but  they  agree  that  the  prop- 
erty of  railroads  is  property  devoted  to  a 
public  use,  and  that  the  legislature  may  es- 
tablish rates,  or  reasonable  rates,  unless  there 
is  an  express  provision  in  the  charter  which 
forbids  it.  See  Chicago,  M.  dt  St.  P.  R.  Co. 
V.  Minnesota,  184  U.  S.  418,  88  L.  ed.  970, 
and  Budd  v.  2few  York,  supra.  In  the  rail- 
road commission  cases  {Storie  v.  Farmers  Loan 
dt  T.  Co.  116  U.  S.  807,  29  L.  ed.  636 ;  Stone 
V.  niinois  Cent.  R.  Co.  116  U.  S.  847,  29  L. 
ed.  650 ;  Stone  v.  JSlew  OrUans  cfc  N.  E.  R,  Co. 
116  U.  8.  856,  %)  L.  ed.  652),  a  majority  of 
the  Supreme  Court  of  the  United  States  de- 
cided that  a  grant  to  a  railroad  company  in 
its  charter  of  the  right  to  fix  and  regulate  the 
tolls  and  charges,  substantially  such  m  are 
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contained  in  the  charters  of  the  defendants  in 
the  present  cases,  does  not  deprive  a  state  of 
its  power  to  reeulate  rates.  The  court  says : 
*It  is  now  settled  in  this  court  that  a  state 
has  power  to  limit  the  amount  of  charges  by 
railroad  companies  for  the  transportation  of 
persiins  and  property  within  its  own  juris- 
diction, unless  restrained  by  some  contract  in 
the  charter,  or  unless  what  is  done  amounts 
to  a  regulation  of  foreign  or  interstate  com- 
merce. ^  The  court  held  that  a  general  power 
given  to  the  corporation  to  establish  rates  is 
not  such  a  contract  as  restrained  the  legis- 
lature from  establishing  what  it  deemed  rea- 
sonable rates.  See  Pennsylvania  H.  Co,  v. 
MiUer,  132  U.  8.  75,  33  L.  ed.  267.  It  was 
also  said  that,  **  under  pretence  of  regulating 
fares  and  freights,  the  state  cannot  require 
a  railroad  corporation  to  carry  persons  and 
property  without  reward ;  neither  can  it  do 
that  which  in  the  law  amounts  to  a  taking 
of  private  property  for  public  use  without 
just  compensation,  or  without  due  process  of 
law. "  See  Georgia  R.  d  Bkg.  Co,  v.  Smith, 
128  U.  8.  174,  32  L.  ed.  377 ;  Daw  v.  BeifUl- 
man,  125  U.  8.  680,  81  L.  ed.  841 ;  Buggies 
V.  lUinois,  108  U.  8.  626,  27  L.  ed.  812. 

In  Parker  v.  Metropolitan  R.  Ci>.,  109  Mass. 
606.  the  authority  of  the  Icfrislature  of  this 
commonwealth  was  maintained  to  fix  the  rate 
of  toll  to  be  p^id  by  a  street-railway  company 
to  the  East  Boston  Ferry  Company  for  the 
carriage  of  passengers  in  cars  over  the  ferry. 
There  was  a  provision  in  the  charter  of  the 
ferry  company  that  the  company  be  allowed 
to  collect  and  receive  such  tolls  as  the  mayor 
and  aldermen  of  Boston  should  determine, 
provided  that  ''the  rates  of  ferriage  shall 
never  be  reduced  so  much  as  to  reduce  the 
yearly  dividends  of  said  company  to  an 
amount  less  than  8  per  cent  on  the  amount  of 
the  capital  stock  actually  invested.**  The 
decision  is  put  upon  the  ground  that  the  stat- 
ute fixing  the  rates  is  an  amendment  of  the 
charter.  The  court  says :  **  The  power  of  reg- 
ulating tolls  upon  ferries,  barges,  and  turn- 
pikes has  been  constantly  exercised  by  the 
legislature.  The  great  object  of  such  cor- 
porations is  the  accommodation  of  public 
travel ;  and  most,  if  not  all,  of  the  charters 
creating  tbem  contain  provisions  for  the  regu- 
lation of  the  tolls  they  are  entitled  to  charge 
the  public.  The  charter  of  the  East  Boston 
Ferry  Company  contains  such  provisions. 
The  legislation  in  question  is  not  upon  a  sub- 
ject foreign  to  the  provisions  of  the  charter 
or  the  subject  of  the  grant.  It  is  strictly  in 
alteration  or  amendment  of  such  provisions, 
and  it  is  desiirned  to  promote  the  chief  object 
of  the  ^rant. "  It  appears  from  the  original 
papers  m  this  case  that  the  mayor  and  alder- 
men of  Boston  had  fixed  rates  of  toll  over  the 
ferry  for  foot  passengers  and  for  vehicles,  but 
none  expressly  for  horse  cars,  and  that  the 
rates  fixed  for  foot  passengers  were  twice  or 
three  times  as  much  as  those  fixed  in  the  stat 
ute  for  passengers  in  the  horse  cars.  It  also 
appeared  that  the  established  rates  of  toll 
were  not  sufiicient  to  enable  the  company  to 
pay  ''any  dividends  on  the  capital  stock  actu 
illy  Invested. "  The  court  did  not,  however, 
expressly  consider  whether  the  provision  of 
the  uharter  that  the  tolls  should  not  be  re- 
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duced  *'to  an  amount  less  than  8  per  cent  on 
the  amount  of  capital  stock  actually  in- 
vested" constituted  a  contract  which  could 
not  be  avoided  except  by  a  repeal  of  the 
charter.  The  statute  there  considered  affected 
only  the  rates  of  toll  for  passengers  in  horse 
cars,  leaving  untouched  all  other  rates.  8ee 
Raxbury  v.  Boston  db  P,  R,  Chrp,  6  Cush.  424 ; 
Massachusetts  General  HospiUU  v.  Sta^  Mut. 
L,  Assur.  Co,  4  Gray,  227 ;  FitcJiburg  R.  Co, 
V.  Grand  Junction  R,  dfe  D.  Co,  4  Allen.  198; 
Cam.  V.  EasUm  R.  Co,  103  Mass.  254,  4  Am. 
Rep.  555 ;  Worcester  v.  Normch  &  F.  R,  Co, 
109  Mass.  103;  Rs  Northampton,  158  Mass. 
299. 

It  is  conceded  in  the  present  cases,  as  we  un- 
derstand, that  the  legislature  of  a  state,  un- 
less prevented  by  some  contract,  can  consti- 
tutionally establish  reasonable  rates  of  fare 
for  railroad  companies  within  the  state,  and 
we  regard  it  as  settled  that  the  legislature  of 
a  state  having  a  constitution  like  that  of  Mas- 
sachusetts can  establish  rates  of  fare  for  the 
transportation  within  the  state  of  passen- 
gers and  merchandise  by  railroad  companies 
which  are  common  carriers,  unless  the  state 
is  prevented  by  some  contract  with  the  rail- 
road company ;  but  it  is  not,  however,  yet 
settled  what  the  limitations  of  this  power 
are,— whether  it  is  limited  to  such  rates  as  a 
court  may  deem  reasonable,  or  only  to  such 
rates  as  uiall  not  operate  to  deprive  the  rail- 
road companies  of  their  property  without  just 
compensation,  or  without  due  process  of  law. 
It  becomes,  however,  unnecessary  at  the  pres- 
ent time  to  determine  the  limitations  of  this 
power,  because  it  has  not  been  contended  in 
the  present  cases  that  the  rates  established  by 
the  statute  are  unreasonable.  The  legislature, 
if  it  sees  fit,  may  establish  rates  for  each  rail- 
road separately,  and,  as  different  railroads 
may  reasonably  require  different  rates,  we  see 
no  objection  to  the  statute  on  the  ground  that 
certain  railroads  mav  be  exempted  or  ex- 
cluded from  its  provisions.  The  subject  is 
one  upon  which  legislation  need  not  be  uni- 
form, and  the  statute  cannot  be  avoided  by 
one  railroad  company  because  it  is  not  ap- 
plied to  another.  Re  Northampton,  supra. 
We  think  that  the  intention  of  the  statute  is 
that  it  shall  apply  to  every  railroad  corpora- 
tion operating  a  railroad  for  the  common 
carriage  of  passengers  within  the  common- 
wealth, unless  the  board  of  railroad  commis- 
sioners shall  determine  on  petition,  after  due 
hearing,  that  there  is  something  exceptional 
in  the  financial  condition  of  a  particular 
railroad,  or  in  the  character  of  the  service  it 
renders  to  the  public,  which  reasonably  re- 
quires that  railroad  to  be  exempted  or  ex- 
cluded from  the  provisions  of  the  statute, 
leaving  such  a  railroad  to  be  specially  dealt 
with  by  the  legislature,  if  it  should  aeem  it 
necessary.  We  are  not  satisfied  that  the  stat- 
ute is  unconstitutional  on  the  ground  that  it 
contains  a  delegation  of  legislative  power  to 
the  board  of  railroad  commissioners. 

The  most  formidable  objections  are  that  the 
statute  authorizes  one  railroad  to  determine 
the  conditions  on  which  another  railroad  must 
carry  passengers,  and  compels  one  railroad 
to  carry  passengers  on  the  credit  of  another. 
We  have  been  referred  to  no  judicial  decisios 
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where  any  such  legislation  has  been  con- 
sidered. The  law  governing  the  taking  of 
private  property  for  public  uses  affords  some 
analogies  which  we  think  are  applicable  to 
the  present  cases.  The  decisions  of  this  court 
perhaps  go  as  •  far  as  any  in  permitting  an 
entry  upon  land  and  an  occupation  of  it  for 
the  purpose  of  taking  it  for  public  uses  be- 
fore reasonable  compensation  has  been  actu- 
ally made,  and  in  not  requiring  that  an  ade- 
quate fund  for  compensation  be  set  apart 
before  the  entry  and  occupation.  Still  there 
must  be  an  adequate  provision  for  compensa- 
tion, and  a  provision  that  the  land  should  be 
paid  for  out  of  tho  earnings  of  a  railroad 
which  was  owned  by  the  commonwealth  was 
held  not  to  be  adequate,  although  it  was 
probable  that  such  earnings  would  be  suf- 
ficient. Connecticut  Bivcr  JL  Go.  v.  Fh^ank- 
lin  County  Comrs,  127  Mass.  50,  84  Am.  Rep. 
886.  But  in  the  case  of  land,  if  the  land- 
owner takes  proper  measures  to  have  the  com- 
pensation determined,  and  it  is  not  ulti- 
mately paid,  a  court  of  equity  would  enjoin 
tlie  company  taking  it  from  the  further  use 
of  the  land,  and  the  owner  could  retake  the 
land,  or  enforce  his  lien  upon  it.  "The 
power  to  take  and  the  obligation  to  indem- 
nify for  the  taking  are  inseparable. "  Brick- 
ett  V.  Hwmhill  Aqueduct  Ch,  142  Mass.  894 ; 
D^-wryy.  Midland  B,  Co,  127  Mass.  571 ;  Gush- 
man  y.  Smith,  84  Me.  247;  Biche  v.  Bar 
Earhor  Water  Co,  76  Me.  91.  The  statute 
authorizing  the  taking  must  contain  some 

Jirovision  for  obtaining?  adequate  indemnity, 
t  is  not  enough  to  leave  the  owner  to  his 
action  at  law  for  damages.  ''The  duty  of 
paying  an  adequate  compensation  for  private 
property  taken  Is  inseparable  from  the  exer- 
cise of  the  right  of  eminent  domain.  The 
act  grantinfi[  the  power  must  provide  for 
compensation,  and  a  ready  means  of  ascer- 
taining the  amount.  Payment  need  not  pre- 
cede the  seizure,  but  the  means  for  securing 
indemnity  must  be  such  that  the  owner  will 
be  put  to  no  risk  or  unreasonable  delay.** 
Haverhill  Bridge  Propr$.  v.  Esaeoo  County 
Comrs.  108  Mass.  120,  4  Am.  Rep.  518; 
Thacher  v.  Dartmouth  Bridge  Co.  18  Pick. 
601.  If  this  is  true  when  tho  property  taken 
is  land,  much  more  is  it  true  when  the  prop- 
erty taken  is  consumed  in  the  use,  so  that, 
if  compensation  is  not  ultimately  paid,  the 
owner  has  no  remedy  by  taking  back  the 
property.  When  property  is  taken  for  a  pub- 
lic use,  and  is  consumed  in  the  use,  the  pro- 
vision for  adequate  compensation  certainly 
ought  to  be  more  than  a  mere  right  of  action 
against  a  private  person  or  corporation  with 
the  risk  of  never  obtaining  satisfaction ;  and 
the  compensation,  when  it  is  made,  must  be 
made  in  money.  Com.  v.  Peters,  2  Mass. 
125 ;  State  v.  Bmckmo,  8  Blackf.  246 ;  StaU  v. 
Bavine  Boad  Seu>er  Comrs.  89  N.  J.  L.  666; 
Vanhoi-ne  v.  Dorrance,  2  U.  8.  2  Dall.  804,  1 
L.  ed.  891 :  Cooley,  Const.  Lim.  6th  ed.  pp. 
691,  694;  Lewis,  Em.  Dom.  §  460. 

Under  the  statutes  of  this  commonwealth 
the  compensation  assessed  for  the  taking  of 
land  by  a  railroad  ultimately  assumes  the 
form  of  a  judgment  at  law  which  must  be 
satisfied  in  money,  and  it  is  provided  that  a 
''warrant  of  distress  or  execution  may  issue 
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to  compel  the  payment  thereof  with  costs  and 
interest,  and  all  its  right  and  authority  to 
enter  upon  and  use  the  land  or  property,  ex- 
cept for  making  surveys,  shall  be  suspended 
until  such  warrant  or  execution  is  satisfied. '^ 
Pub.  Stat.  chap.  112,  §  101.  At  common  law 
a  common  carrier  of  passengers  could  demand 
prepayment  of  the  fare  before  he  could  be 
compelled  to  receive  and  transport  passien- 
gers.  The  fare  demanded  must  be  reasonable, 
and  when  it  is  established  bv  statute  this  i» 
a  legislative  determination  of  what  is  reason- 
able. A  carrier  can  have  ilo  lien  on  the  pas- 
senger to  secure  the  payment  of  the  fare,  and 
must  of  necessity  collect  the  fare  in  advance, 
or  trust  to  the  credit  of  the  passenger  or  of 
some  other  person.  See  FitcJihurg  B.  Co.  v. 
Gape,  12  Gray,  898 ;  McDufee  v.  Portland  <t 
B.  B.  Go.  52  N.  H.  430,  18  Am.  Rep.  72  ^ 
Spojford  V.  Bonton  d  M.  B.  128  Mass. 
826.  Although,  by  reason  of  the  public  nat- 
ure of  the  employment,  the  legislature  can 
establish  the  rates  of  fare  to  be  demanded  by 
common  carriers  of  passengers,  we  do  not  see 
that  they  can  be  compelled  ultimately  to  take 
in  payment  anything  which  any  other  person 
could  not  be  compelled  to  take  in  payment 
of  a  service  rendered  or  in  discharge  of  a 
debt.  If  a  debt  had  been  once  incurred  it 
could  not  be  discharged  except  by  a  payment 
in  money,  or  by  the  satisfaction  of  an  exe- 
cution by  a  levy  upon  tangible  property* 
Although  there  may  be  little  or  no  practical 
difficulty  between  solvent  railroads  if  ther 
choose  to  obey  the  statute,  yet  in  theory  each 
ticket  or  part  of  a  ticket  surrendered  by  a 
passenger  for  transportation  represents  a  sep- 
arate cause  of  action  against  the  railroad  is- 
suing it.  There  is  no  fund  provided  for  the 
redemption  of  the  ticket,  and  no  tangible 
property  on  which  there  is  a  lien.  The  stat- 
ute puts  no  limit  upon  the  number  of  mileage 
tickets  which  any  railroad  may  issue,  or  upon 
the  time  within  which  they  must  be  used.  It 
does  not  prohibit  a  railroad  from  selling  them 
for  less  than  $20  each,  although  it  must  re- 
deem them  at  that  price.  It  is  possible  that 
a  railroad  in  need  of  money  might  resort  to 
enormous  sales  of  such  tickets  as  a  mode  of 
raising  money,  and  that  these  tickets  might 
remain  outstanding,  to  be  used  on  other  roads 
indefinitely,  and  that  many  of  them  might 
be  presented  for  redemption  at  some  remote 
time  in  the  future,  when  the  railroad  com- 
pany issuing  them  might  be  unable  to  redeem 
them.  If  it  be  assumed  that  under  the  power 
to  regulate  the  fares  of  common  carriers  of 
passengers  the  legislature  can  require  the 
passengers  to  be  carried  before  the  fares  have 
been  actually  paid  in  money,  the  security  for 
the  ultimate  payment  of  the  fares  in  money 
oufht,  we  think,  to  be  as  certain  as  that  re- 
quired when  private  property  is  taken  for 
public  uses,  and  we  are  of  opinion  that  thi» 
statute  does  not  provide  adequate  security. 
The  objection  that  the  statute  authorizes  one 
railroad  to  make  conditions  concerning  the 
transportation  of  passengers  which  must  be 
performed  by  other  railroads  also  seems  to  ue^ 
valid.  The  objection  is  not  that  the  legisla- 
ture has  itself  attempted  to  declare  the  rights 
of  passengers  who  have  purchased  mileage 
tickets.    The  legislature,  by  this  statute,  ha» 
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DOt  determined  the  conditions  whidi  shall  be 
incident  to  the  carriage  of  passengers  under 
these  tickets ;  nor  has  it  left  them  to  be  deter- 
mined by  the  railroad  company  transporting 
the  passengers.  One  railroad  is,  in  effect, 
authorized  to  make  a  contract  for  another,  but 
the  lallroads  are  not  in  fact  the  agents  of  each 
other  in  issuing  these  tickets.  It  has  been 
often  said  that  the  legislature  cannot  make  a 
contract  between  two  or  more  persons  which 
they  do  not  choose  to  make,  although  it  may 
sometimes  impose  duties  which  can  be  en- 
forced as  if  they  arose  from  contract.  With- 
out denying  the  power  of  the  legislature  to 
determine  the  form  of  the  contracts  which 
common  carriers  of  persons  or  merchandise 
must  make  concerning  transportation,  and 
without  considering  the  authority  of  the  leg- 
islature to  delegate  this  power  to  a  board  of 
public  officers,  we  are  of  opinion  that  this 
power  cannot  be  delegated  to  private  persons 
or  corporations. 

It  is  not  necessarr  or  practicable  to  attempt 
in  these  cases  to  determine  just  how  far  the 
legislature  may  go  by  way  of  regulating  the 
business  of  railroad  companies  within  the 
commonwealth,  nor  just  where  the  limits  of 
its  power  end,  nor  whether  certain  provisions 
of  the  statute,  if  taken  alone,  woula  be  valid. 
The  statute  must  be  considered  as  a  whole. 
The  statute  requires  a  railroad  company  to 
transport  passengers,  and  to  receive  therefor 
tickets  or  coupons  which  merelv  give  sep- 
arate causes  of  action  against  another  railroad 
company,  and  no  security  is  provided  that 
these  tickets  or  coupons  will  be  redeemed  in 
money  by  the  railroad  company  issuing  them 
when  presented  for  redemption,  and  they  may 
be  used  for  transportation  long  after  they  are 
issued.  The  company  issuing  tickets  may 
impose  upon  other  railroads  duties  and  re- 
sponsibilities in  the  carriage  of  passengers 
different  from  those  it  assumes  towards  pas- 
sengers who  purchase  tickets  of  itself,  and  the 
tickets  may  be  used  indiscriminately  upon  all 
railroads  within  the  commonwealth  not  ex- 
cluded or  exempted  from  the  provisions  of 
the  statute,  and  are  not  confined  to  railroad 
companies  engaged  in  transporting  passengers 
in  connection  with  the  company  issuing  the 
tickets.  The  railroad  commissioners  mav  ex- 
ercise their  power  of  excluding  a  railroad 
company  from  the  provisions  of  the  statute 
in  season  to  prevent  loss  from  a  failure  of  the 
company  to  redeem  the  tickets  issued,  or  they 
may  not.  The  rights  of  railroad  companies 
ultimately  to  receive  in  money  the  fares  of 
passengers  ought  not  to  depend  upon  the  dis- 
cretion of  the  railroad  commissioners,  and, 
if  the  statute  would  be  invalid  but  for  this 
discretion,  this  provision  would  not  made  it 
▼alid. 

Jdr.  Juftiee  Lathrop  and  Mr,  Justice  Barker 
agree  that  the  informations  are  rightfully 
brouj^ht  by  the  attorney -general,  and  that  the 
court  has  jurisdiction,  and  are  of  opinion  that 
the  necessary  effect  of  the  statute  is  to  apply 
and  appropriate  individual  property  to  the 
public  use,  without  the  owner's  consent,  and 
without  legal  provision  for  a  reasonable  com- 
pensation therefor ;  and  for  this  reason  they 
agree  that  the  statute  is  void  without  ex- 
preffiine:  an  opinion  uoon  the  other  matters 


discussed  in  this  opinion.  A  majority  of 
the  court  are  of  opinion  that  tfie  petitions 
should  be  dismissed, 

Knowlton,  </.,  dissenting: 

I  concur  in  everything  contained  in  the 
opinion  of  the  chief  justice,  except  the  dis- 
cussion of  the  two  points  on  which  the  de- 
cision is  made  to  turn,  but  I  do  not  agree 
with  him  in  that,  and  I  do  not  think  the 
statute  unconstitutional.  In  the  opinion  the 
question  whether  the  statute  is  void  as  im- 
pairing the  obligation  of  contracts  contained 
in  the  several  cluirters  under  which  the  rail- 
roads were  organized  was  somewhat  consid- 
ered, but  not  decided.  In  the  view  which  I 
take  of  other  parts  of  the  case,  it  becomes 
necessary  to  consider  this  question  further. 
I  need  not  go  over  the  ground  traversed  by 
the  chief  justice.  It  is  obvious  that  the  ob- 
ject of  the  Statutes  of  1881,  chap.  81  (Rev. 
btat.  chap.  44,  §  23),  was  to  prevent  charters 
afterwards  granted  by  the  legislature  from 
being  held  to  be  contracts;  and  all  subse- 
quent charters  must  be  deemed  to  have  been 
granted  subject  to  that  general  law,  except  in 
cases  where  the  legislature  saw  fit  plainly 
to  abrogate  it.  If  a  charter  was  afterwards 
granted  which  expressly  professes  to  bind  the 
commonwealth  by  a  contract,  doubtless  the 
commonwealth  is  bound ;  but  in  interpreting 
subsequent  charters  this  general  law  must  be 
given  effect  so  far  as  it  can  be  without  com- 
ing in  direct  conflict  with  express  contracts, 
plainly  intended  as  such  by  the  legislature, 
if  we  assume  that  in  some  of  the  charters  of 
railroad  corporations  now  included  in  the 
Old  Colony  Railroad  Company  there  was  an 
express  contract  that  the  legislature  should 
not  reduce  the  fares  and  charges  so  as  to  leave 
an  income  of  less  than  10  per  cent  on  the  cost 
of  the  railroad,  and  that  the  general  law  above 
cited  does  not  apply  to  these  contracts  so  far 
as  they  have  been  executed  on  either  side,  it 
must  still  be  held  that  the  legislature  could 
at  any  time  amend  or  repeal  these  provisions 
of  the  charters  so  as  to  prevent  future  action 
on  the  faith  of  them,  leaving  them  in  effect 
only  so  far  as  rights  had  accrued  by  the  exe- 
cution of  them.  It  would  be  very  unreason- 
able to  hold  that  by  such  a  provision  the 
legislature  was  bound  for  all  time  to  allow 
rates  and  charges  which  would  produce  an 
income  of  10  per  cent,  not  only  on  the  cost 
of  the  railroad  as  first  built  and  completed 
under  the  charter,  but  also  on  every  exten- 
sion, enlargement,  or  improvement  of  it  after 
it  had  been  completed  according  to  the  orig- 
inal plan.  By  the  Statutes  of  1870  (chap. 
825.  g  1),  re  enacted  in  the  Statutes  of  1874 
(chap.  872,  §§  4,  174),  which  last  sections 
are  still  In  force,  the  legislature  terminated 
the  right  of  these  railroad  corporations  to  go 
on  expending  money  and  increasing  the  cost 
of  their  railroads  under  a  contract  which  per- 
mitted them,  without  the  possibility  of  leg- 
islative interference,  to  charge  fared  which 
would  give  them  an  income  of  10  per  cent  on 
the  cos^  of  the  road,  if  such  a  right  had 
previously  existed.  As  I  understand  the  re- 
port, the  Old  Colony  Railroad  Company  did 
not  contend  at  the  hearing  that  the  statute 
imder  consideration  would  reduce  its  income- 
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below  10  per  cent  on  the  cost  of  the  road  at 
the  time  its  right  to  build  a  road  or  to  in- 
crease the  cost  of  it  under  the  provisions  of 
the  original  charters  was  terminated  bv  the 
Statutes  of  1870.  Moreover,  I  am  of  opinion 
that  the  Old  Colony  Bailroad  Company,  by 
accepting  the  benetit  of  legislation,  subject 
to  general  laws  which  gave  the  legislature 
the  right  to  revise  ite  fares,  rates,  and 
charges,  has  lost  the  right,  if  it  ever  had  it, 
to  interpose  the  provisions  of  the  original 
charters  against  a  statute  which  assumes  in  a 
reasonable  way  to  regulate  or  reduce  its  fares. 
In  the  suit  against  the  Boston  &  Albany  Rail- 
road Company  nothing  appears  in  the  record 
which  opens  this  defense,  or  requires  consid- 
erations of  the  numerous  statutes  under  which 
the  corporation  is  acting.  I  am  therefore  of 
opinion  that  the  petitions  should  not  be  dis- 
missed on  the  ground  that  the  statute  impairs 
the  obligation  of  contracts  securing  to  the 
respondent  immunity  from  reduction  of  fares. 
The  only  grounds  on  which  the  statute  is 
held  unconstitutional  by  the  majority  of  the 
court  are :  First,  that  it  seeks  to  compel  the 
transportation  of  passengers  by  one  railroad 
on  the  credit  of  another,  to  which  the  money 
for  payment  of  the  fare  has  been  advanced  by 
the  purchaser  of  a  mileage  ticket ;  and,  sec- 
ondly, that  a  mileage  ticket  is  to  be  **  accepted 
and  received  for  fare  and  passage*'  upon  other 
railroads  **  under  like  conditions  as  upon  the 
line  or  lines  of  the  corporation  issuing  such 
ticket."  The  property  of  railroad  corpora- 
tions is  devoted  to  a  public  use.  The  truth 
of  this  proposition  is  nowhere  questioned. 
8uch  corporations  may  exercise  the  right  of 
eminent  domain  by  Caking  lands  for  their 
roods  against  the  will  of  the  owners.  The 
business  of  providing  highways  and  arrang- 
ing conveniences  to  enable  people  easily  to 
)ass  from  place  to  place  is  a  part  of  the  pub- 
ic business  which  may  be  done  by  the  state. 
If  the  state  grants  franchises  and  delegates  the 
transaction  of  this  business  to  corporations, 
it  retains  the  right  to  regulate  the  business 
for  the  public  good  in  any  reasonable  way. 
It  may  do  this  in  the  exercise  of  the  police 
power,  which  is  a  power  inherent  in  every 
well  -ordered  system  of  government.  It  is  the 
power  which  is  granted  in  terma  to  our  leg- 
islature by  article  4.  chap.  1,  of  the  Consti- 
tution of  Massachusetts,  which  gives  the  gen- 
eral -court  full  power  and  authority  "from 
time  to  time  to  make,  ordain,  and  establish 
all  manner  of  wholesome  and  reasonable  or- 
ders, laws,  statutes,  ordinances,  directions 
and  instructions,  either  with  penalties  or 
without,  so  as  the  same  be  not  repugnant  or 
contrary  to  this  constitution,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  this 
commonwealth,  and  for  the  government  and 
order  thereof  and  the  subjects  of  the  same,  and 
for  the  necessary  support  and  defense  of  the 
government  thereof, "  etc.  Moreover,  most  of 
the  charters  of  railroad  corporations  have  been 
granted  and  accepted  subject  to  a  reserved 
right  in  the  legislature  to  alter  or  repeal 
them.  It  is  settled  that  this  right  to  regulate 
the  business  of  railroad  corporations  extends 
80  far  as  to  authorize  the  legislature  to  fix 
the  rates  and  charges  for  the  transportation  of 
passengers  and  freight.  The  principle  is 
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established  by  decisions,  not  only  of  this 
court,  and  of  the  Supreme  Court  of  the  United 
States,  but  of  courts  in  most  of  the  other 
states.  Parker  v.  Metropolitan  B.  Go.  109 
Mass.  606 ;  Chicago,  B.  <fc  Q.  B.  Go,  v.  Iowa, 
94  U.  8.  156,  24  L.  ed.  94 ;  Peik  v.  Ghiengo  A 
N,  W,  B,  Go.  94  U.  S.  164,  24  L.  ed.  97; 
Munn  V.  lUinais,  94  U.  S.  113,  24  L.  ed.  77; 
Buggies  v,  Mlirwis,  108  U.  S.  526,  27  L.  ed 
812;  Chicago,  d  G.  T.  B.  Go.  v.  Weilman, 
148  U.  S.  389,  36  L.  ed.  176;  Budd  v.  iV«« 
York,  143  U.  8.  517,  36  L.  ed.  247 ;  People  ▼. 
Boston  dk  A.  B.  Go.  70  N.  Y.  669 ;  People  v. 
Budd,  117  N.  Y.  1,  5  L.  R.  A.  559 ;  Chesa^ 
peake  dk  P.  Teleph.  Go.  v.  Baltimore  &  O, 
Teleg.  Go.  66  Md.  399-414,  59  Am.  Rep.  167; 
Lake  Shore  d  M.  S.  B.  Go.  v.  Cincinnati,  3, 
<fj  C.  B.  Go.  30  Ohio  St.  604 ;  Hockett  v.  Stats^ 
106  Ind.  250-258;  Central  V.  Teleph.  Go.  r. 
State,  106  Ind,  1 ;  Central  U.  Teleph.  Co.  ▼. 
State,  118  Ind.  194-207 ;  Baker  v.  State,  54 
Wis.  868-878;  JViwA  v.  Page,  80  Ky.  689-545, 
44  Am.  Rep.  490 ;  Mobile  v.  TuiOe,  8  Ala. 
140,  36  Am.  Dec.  441 ;  Stons  v.  Yazoo  d  M. 
V.  B.  Co.  62  Miss.  607-639,  52  Am.  Rep. 
198.  A  minority  of  the  justices  of  the  Su- 
preme Court  of  the  United  States  dissent  from 
decisions  of  the  majority  extending  the  doc- 
trine to  the  regulation  of  charees  for  the  use 
of  grain  elevators  {Munn  v.  Illinois,  supra; 
Budd  V.  ^^ew  York,  148  U.  8.  617-649.  86  L. 
ed.  247,  257),  making  a  distinction  between 
what  they  consider  a  public  use  of  property 
and  a  public  interest  in  the  use  of  property. 
But  they  agree  with  the  majority  that  rai In- 
road corporations  are  subject  to  regulation. 
Mr.  Justice  Field,  one  of  this  minority,  in 
giving  the  opinion  of  the  court  in  Georgia 
B.  &  Bkg.  Go.  v.  Smith,  128  U.  fl.  174-179. 
32  L.  ed.  877-880.  says :  **The  incorporation 
of  the  company,  by  which  numerous  parties 
are  permitted  to  act  as  a  single  body  for  the 
purposes  of  its  creation,  or,  as  Chief  Justice 
Marehall  expresses  it,  '  by  which  the  character 
and  properties  of  individuality*  are  bestowed 
'on  a  collective  and  changing  body  of  men' 
(Provid/inee  Bank  v.  BiUings,  29  U.  8.  4  Pet. 
514-662.  7  L.  ed.  989-956),  the  grant  to  it  of 
special  privileges  to  carry  out  the  object  of 
its  incorporation,  particularly  the  authority 
to  exercise  the  state's  right  of  eminent  do- 
main, that  it  may  appropriate  needed  prop- 
erty,—a  right  which  can  be  exercised  only  for 
public  purposes, — and  the  obligation  as- 
sumed by  the  acceptance  of  its  charter  to 
transport  all  persons  and  merchandise  upon 
like  conditions  and  upon  reasonable  rates, 
affected  the  property  and  employment  with  a 
public  use ;  and  where  property  is  thus  af- 
fected, the  business  in  which  it  is  used  ia 
subject  to  legislative  control.  So  long  as  the 
use  is  continuous,  the  power  to  regulate  re- 
mains, and  the  regulation  may  extend  not 
merely  to  provisions  for  the  security  of  pas- 
sengers and  freight  and  against  accidents, 
and  for  the  convenience  of  the  public,  but 
also  to  prevent  extortion  by  unreasonable 
charges,  and  favoritism  by  unjust  discrimi- 
nation. This  is  not  a  new  doctrine,  but  old 
doctrine,  always  asserted  whenever  property 
or  business  is,  by  reason  of  special  privileges 
received  from  the  government  the  better  to 
secure  the  purposes  to  which  the  property  is 
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dedicated  or  devoted,  affected  with  a  public 
Qse."  In  Budd  v.  Iifew  York,  supra^  Mr. 
J^ittice  Brewer,  another  of  this  minority, 
tays :  ^  The  use  is  public,  because  the  public 
mar  create  it,  and  the  individual  creating  it 
<s  aoin^thereby,  pro  tanto^  the  work  of  the 
state.  The  creation  of  all  highways  is  a 
public  duty.  Railroads  are  highways.  The 
state  may  build  them.  If  an  individual  does 
that  work,  he  is  pro  tanto  doing  the  work  of 
the  stat«.  He  devotes  his  property  to  a  publ ic 
use.  It  does  not  lose  the  right  to  fix  the  price 
because  an  individual  voluntarily  undertakes 
to  do  the  work.**  This  is  equivalent  to  say- 
ing— what  is  undoubtedly  the  law — that  it 
does  not  lose  the  right  to  make  any  reason- 
able regulation  for  the  benefit  of  the  public 
in  regard  to  the  transaction  of  any  or  of  all 
the  railroad  business  in  the  state. 

The  legislature's  determination  of  what  is 
reasonable  Is  also  conclusive,  subject  only  to 
the  limitations  that  its  enactment  shall  not 
conflict  with  any  expressed  or  implied  pro- 
visions of  the  constitution,  either  of  the  state 
or  of  the  United  States.  I  am  not  aware  of 
anything  in  either  constitution  which  forbids 
the  state  in  regulating  the  public  business  of 
transporting  passengers  within  its  borders, 
when  the  business  is  carried  on  by  its  own 
creatures,  whose  financial  ability  it  is  sup- 
posed to  know,  from  requiring  these  corpora- 
tions to  issue  tickets  which,  when  paid  for, 
shall  be  received  for  transportation  on  a  line 
of  railroad  other  than  that  issuing  it,  and 
which  shall  entitle  the  carrying  railroad  to 
receive  its  pay  from  the  railroad  which  issued 
and  sold  the  ticket.  It  seems  to  me  plain  that 
this  is  not  within  the  express  provision  of  our 
state  constitution  which  forbids  the  taking  of 
private  property  without  compensation,  or 
for  other  than  a  public  use.  I  think  it  is  not 
a  taking  of  property  without  due  process  of 
law,  within  the  meaning  of  that  language  in 
the  constitution  of  the  United  States,  nor  an 
interference  with  the  right  "of  acquiring, 
possessing,  and  protecting  property'^  which 
IS  secure<i  by  the  declaration  of  rights  in  the 
constitution  of  Massachusetts.  It  is  merely  a 
retaliation  of  public  business  which  the  legis- 
lature has  a  right  to  regulate.'  Its  apparent 
object  is  to  promote  the  convenience  of  per- 
sons having  occasion  to  travel  on  different 
railroads,  and  to  reduce  for  them  the  cost  of 
transportation. 

The  risk  of  pecuniary  loss  to  a  corporation 
from  carrying  a  passenger  on  the  credit  of  an- 
other corporation  to  which  the  money  has  been 
advanced  for  carriage,  instead  of  having  pay- 
ment at  the  time,  is  almost  infinitesimal.  In 
the  first  place,  all  railroad  corporations  are 
required  to  make  annual  reports  to  the  com- 
monwealth (Pub.  Stat.  chap.  112,  §  81),  and 
the  legislature  is  presumed  to  know  that  all, 
or  nearly  all,  of  them  are  of  ample  financial 
ability,  and  that  their  obligation  to  pay  a 
small  debt  is  as  good  as  that  of  any  city  or 
town  in  the  state ;  secondly,  if  there  are  any 
now,  or  if  hereafter  there  should  l)e,  any 
which  are  not  financially  sound,  it  would  be 
the  duty  of  the  railroad  commissioners,  on 
application,  to  relieve  all  other  corporations 
from  the  obligation  to  take  their  tickets.  In 
the  natural  course  of  business  there  would  be 
22L.  R.  A. 


frequent  settlements  of  accounts  between  the 
different  railroads,  as  there  are  now,  and  the 
most  that  any  railroad  could  owe  another 
under  this  statute  would  be  the  difference  be- 
tween the  cost  of  the  other's  mileage  tickets 
held  by  itself  and  the  cost  of  its  own  tickets 
held  by  the  other,  which  would,  ordinarily 
be  but  a  trifling  sum.  It  would .  be  impos- 
sible for  any  railroad  to  harm  its  neighbors 
by  issuing  and  selling  a  large  number  of 
mileage  tickets  in  the  anticipation  of  becom- 
ing insolvent,  for,  if  it  were  possible  to  sell 
them,  the  railroad  commissioners,  at  any 
time,  on  application, would  exclude  it  from 
the  provision  of  the  act,  and  other  railroads 
could  not  afterwards  be  required  to  accept  its 
mileage  tickets ;  and  the  loss,  if  any,  would 
fall  on  the  purchasers  of  the  tickets,  whose 
contracts  would  be  with  it  alone.  The  risk 
of  loss  from  inability  of  one  railroad  to  col- 
lect of  another  under  mileage  tickets  taken 
from  passengers  seems  to  me  too  small  to  be 
seriously  considered,  and  I  regard  the  objec- 
tions to  the  statute  in  this  particular  as  theo- 
retical and  speculative,  rather  than  substan- 
tial or  practical.  It  is  a  matter  of  common 
knowledge  that  every  railroad  does  business 
on  the  credit  of  other  railroads  to  a  much 
larger  amount  than  would  ever  be  done  under 
a  statute  of  this  kind.  But,  suppose  there  is 
a  possibility  of  trifling  loss  in  a  case  which 
might  arise  under  the  statute,  that  does  not 
render  the  statute  unconstitutional.  The 
question  is  rather  whether  there  is  a  prob- 
ability of  losses  so  large  as  to  make  such  a 
requirement  plainly  unjust  and  unreasonable 
as  an  interference  with  "the  right  of  acquir- 
ing, possessing,  and  protecting  property. "  I 
think  nobody  can  contend  that  there  is  such 
a  probability.  Moreover,  the  very  idea  of  the 
exercise  of  the  police  power  necessarily  im- 
plies a  greater  or  less  interference  with  the 
acquisition,  use,  and  enjoyment  of  property. 
Sawyer  v.  Davis,  186  Mass.  280,  49  Am.  Rep. 
27 ;  Miller  v.  Horton,  152  Mass.  540,  10  L.  R. 
A.  116.  Every  statute  affecting  property, 
enacted  in  the  exercise  of  this  power,  illus- 
trates the  proposition.  The  reduction  by  the 
legislature  or  fares  upon  railroads  is  an  il- 
lustration which,  in  my  opinion,  touches 
much  more  closely  the  acquisition,  posses- 
sion, and  protection  of  property  than  does  a 
requirement  that  railroads  shall  trust  each 
other  during  short  intervals  for  the  payment 
of  fares  for  which  interchangeable  tickets 
have  been  taken.  In  determining  whether  the 
statute  is  so  unreasonable  as  to  t)e  against 
common  right,  real  conditions  and  probable 
results,  and  not  remote  possibilities,  are  to 
be  considered.  It  will  hardly  be  contended 
that  every  statute  enacted  for  the  regulation 
of  the  railroad  business  of  the  commonwealth 
which  contemplates  the  giving  of  a  short 
credit  by  one  railroad  company  to  another  in 
the  convenient  transaction  of  their  business 
is,  for  that  reason,  unconstitutional.  There 
are  many  general  and  special  laws  which  re- 
quire railroads  to  render  services,  to  furnish 
station  accommodations,  and  permit  the  use 
of  tracks  and  the  like  to  anotlier  corporation 
for  a  reasonable  compensation,  to  be  agreed 
upon,  or,  in  the  absence  of  agreement,  to  be 
fixed  by  the  railroad  commissioners.   In  many 
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cases  it  would  be  difficult,  if  not  impracti- 
cable, to  provide  for  these  payments  in  ad- 
vance, and  some,  at  least,  of  the  statutes  seem 
to  contemplate  that  payments  will  be  made 
upon  short  credits,  as  the  practice  is,  after  the 
services  are  rendered  or  the  benefits  received. 
Pub.  Stat.  chap.  112,  gg  216-218;  Stat. 
1866,  chap.  126 :  Stat.  1872,  chap.  180 ;  Stat. 
1871,  chap.  848.  Some  of  these  statutes  re- 
quire the  payment  of  rent  for  the  use  of  a 
station  built  and  owned  by  one  railroad  and 
used  by  others.  The  rent  must  either  be  paid 
in  advance,  or  there  must  be  some  credit  for 
it ;  it  could  hmrdly  be  paid  daily.  A  require- 
ment that  the  rent  should  be  paid  in  advance 
would  be  quite  as  objectionable  on  constitu- 
tional grounds  as  a  provision  for  a  reasonable 
credit.  The  buildluK  might  be  destroyed, 
and  the  company  that  had  paid  rent  in  ad- 
vance might  get  no  equivalent  for  its  pay- 
ment. It  seems  to  me  that  a  regulation  which 
may  require  a  short  credit  for  trifling  sums, 
arising  in  the  regular  course  of  business  be- 
tween great  corporations,  most  of  which  have 
property  amounting  to  many  millions  of 
dollars  in  value,  is  not  for  that  reason  uncon- 
stitutional. 

Similar  considerations  apply  to  the  objec- 
tion that  the  tickets  are  to  be  received  by  the 
different  railroads  in  the  state  under  like  con- 
ditions. It  may  be  that  in  favor  of  the  con- 
stitutionality of  the  law  this  language  might 
be  construed  to  mean  something  less  than  that 
the  provisions  of  a  contract  in  regard  to  the 
amount  of  baggage  which  may  be  carried, 
and  the  like,  mftde  by  the  railroad  issuing  the 
ticket,  are  to  be  applicable  when  the  ticket 
is  used  on  the  railroad  of  another  company ; 
but  if  we  assume  in  favor  of  the  respondents 
that  this  ia  the  meaning  of  the  language,  the 
d  ifflculty  does  not  seem  to  me  to  be  great.  In 
the  first  place,  it  is  a  familiar  fact  that  upon 
railroads  generally  there  is  no  such  difference 
in  their  contracts  as  to  create  any  practical 
difficulty  in  issuing  tickets  to  be  used  over 
mAuy  different  lines  of  connecting  railroads. 
Everybody  knows  that  one  may  buy,  at  any 
important  railroad  station  in  the  state,  a 
ticket  to  go  thousands  of  miles  over  numerous 
railroads,  whose  owners  will  all  receive  the 
ticket  under  like  terms  and  conditions.  The 
reasonableness  and  constitutionality  of  the 
statute  are  to  be  determined  in  view  of  the 


existing  facts  in  the  management  of  railroad 
business,  and  not  in  view  of  the  legal  pos- 
sibility that  some  corporation  would  insert 
in  its  mileage  ticket  an  unusual  or  absurd 
provision.  If  such  an  unexpected  event 
should  occur,  that  would  be  a  reason  for  the- 
intervention  of  the  railroad  commissioners 
under  the  statute,  to  relieve  other  corpora- 
tions by  excluding  or  exempting  the  railroad 
from  the  provisions  of  the  act,  and  it  would 
be  in  the  ppwer  of  the  legislature  at  the- 
earliest  opportunity  to  compel  it  to  issue 
mileage  tickets  with  reasonable  provisions  ia 
regard  to  the  transportation  of  baggage  and 
other  similar  matters.  No  material  harm 
could  come  to  any  person  or  corporation  in 
the  mean  time.  In  view  of  the  way  in  whicb 
railroad  corporations  do  their  business,  which, 
must  be  presumed  to  have  been  known  to  the- 
legislature,  and  which  must  be  considered  in 
passing  upon  the  statute,  this  objection,  like 
the  other,  seems  to  me  speculative  and  theo- 
retical, rather  than  real.  The  statute  in  these 
two  particulars,  which  are  now  made  the 
ground  of  objection  to  it,  conforms  to  the 
well-known  voluntary  practice  of  railroad 
corporations  in  the  transaction  of  similar 
business.  These  objections  would  seem  to  be 
removable  by  a  provision  that  each  corpora- 
tion shall  deposit  with  the  state  treasurer,  or 
with,  some  other  responsible  officer,  a  suffi- 
cient fund  to  guarantee  the  redemption  of  all 
mileage  tickets  issued  by  it,  and  by  a  require* 
ment  that  all  mileage  tickets  shall  be  in  a 
form  prescribed  by  the  legislature ;  but,  if 
the  statute  contained  such  provisions,  is  it 
probable  that  the  people  of  the  common- 
wealth or  the  railroad  corporations  would 
think  it  more  reasonable,  or  better  for  prac- 
tical operation,  or  more  conducive  to  the  best 
interests  of  the  community?  I  am  of  opin- 
ion that  the  statute  is  a  regulation  of  the 
business  of  the  railroad  corporations  of  the 
commonwealth,  which  does  not  involve  such 
probable  loss  from  carrying  passengers  on 
credit,  or  such  practical  difficulty  from  the 
terms  and  conditions  on  which  tickets  would 
be  issued,  as  to  be  an  interference  with  the 
rights  of  those  who  undertake  to  do  this  pub- 
lic business,  and  I  therefore  think  the  statute 
constitutional.  I  am  authorized  to  say  that 
Mr.  Justias  Holmes  concurs  in  tkiis  opinioiu 
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*1.   The  Tight  to  Tote  is  not  aji  inherent 

*Hcadnote8  by  Mabbt,  J. 


or  absolute  rif^ht  flreneraUy  reserved  tn  blUs 
of  rtflrhts,  but  its  poflseBBion  la  dependent  upon 
cobstitutlonal  or  statutory  irrant.  Subject  to  the 
limitatloDS  contained  in  the  Federal  Constitution 
sucb  riffht  is  under  the  ooncroJ  of  the  sovereign 
power  of  the  state,  and  where  the  constitution 
has  conferred  the  rig bt  and  prescribed  the  quail* 
floations  of  electors,  the  legislature  cannot 
change  or  add  to  them  in  any  way;  but  where  the 
oonstltution  does  not  confer  the  right  to  vote  or 


Note.— The  control  of  the  legislature  over  munic- 
ipal elections  which,  in  one  phase  of  it  as  touch- 
ing the  right  of  women  to  vote,  is  discussed  in  the 
recent  case  of  Ck>fflu  v.  Thompson  (Mioh.)  21 L.  ft. 
22L.a  A« 


A.  062,  and  note^  is  In  the  prenent  case  very  ezten* 
sively  discussed  in  its  whole  scope,  and  the  elabo* 
rate  opinion  and  briefs  very  fully  present  the  law 
on  that  subject. 


See  also  28  L.  R.  A.  384 ;  34  L.  R.  A.  55. 
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pnioilbe  the  qualifloatlone  of  yotera,  It  is  com- 
petent for  the  legislature,  as  the  representative 
of  the  law-makinfiT  power  of  the  state,  to  do  so. 

t.  Seettonlof  ArtleleeoftheConsiita- 
tloii  of  1885.  preseribinflT  the  qualUlca- 
tfoiui  of  eleeton  at  aU  elections  under  it, 
does  not  apply  to  elections  for  municipal  officers 
in  this  state,  but  soch  elections  are  subject  to 
statutory  regulation,  and  it  is  competent  for  the 
](*si8lature  to  prescribe  the  qualifications  of 
voters  at  the  same. 

8.  Tbeprovlflioii  in  the  third  section  of 
dkapter  4801  of  thelAws  of  1898  (bo- 
fug  ''An  Aet  to  Fix  the  Nnmber  and 
Provide  ll»r  the  Election  of  the  Mnnie- 
Ipal  Officers  of  the  City  of  Jackson^ 
Tille.  a  Municipal  Gorporation  Bxistinir  in 
Duval  County,  Florida,  and  to  Prescribe  Their 
Terms  of  Office,  and  Regulate  Their  Oompensa- 
tlon,">  Uiat  those  persons  who,  at  the  time  of 
the  holding  of  any  city  election,  are  residents  of 
the  city,  and  who,  at  the  time  of  the  general  state 
election  held  next  preceding,  were  qualified  elect- 
ors  of  any  of  the  election  districts  within  said 
city,  shall  constitute  the  qualified  electors  of 
said  city  authorized  to  vote  at  such  city  election, 
is  not  in  conflict  with  the  general  provisions  of 
the  criminal  law  disqualifying  persons  convicted 
of  certain  crimes  from  voting  at  any  election, 
and  the  two  can  and  must  be  construed  in  har- 
mony with  each  other. 

4.  The  I«eflrisIatore  haTinir  the  ri^ht  to 
prescribe  the  qualifleatione  of  Totere 
nt  mnnicipal  elections,  may  provide 
the  means  of  ascertaining  the  persons 
who  possess  the  qualifications  prescribed,  and  al- 
though the  action  of  a  ministerial  board  in  ascer- 
taining the  qualifications  of  those  given  the  right 
to  vote  may  not  be  given  a  conclusive  effect  on 
the  voter's  right  to  cast  his  ballot,  yet  an  election 
held  under  a  statute  with  a  provision  making  the 
action  of  suoh  a  board,  in  this  respect,  condu* 
sive,  wfll  not,  on  this  account  alone,  be  set  aside, 
in  the  absence  of  any  showing  that  voters  were 
deprived  by  the  action  of  such  board  of  any 
rights  oouferred  by  the  statute. 

8.  The  provision  in  section  6  of  article  6 
ofthe  Constitution,  that  in  all  elections 
by  the  people  the  vote  shall  be  by  bal- 
lot* applies  to  municipal  elections. 

6.  It  is  competent  fbr  thelegislatnre  to 
proscribe  an  official  ballot,  and  prohibit 
the  use  of  any  other,  and  it  may  also  provide  for 
printing  the  names  of  candidates  regularly  nom- 
inated by  a  convention  or  mass-meeting,  or  who 
run  as  independents,  but  it  cannot  restrict  the 
•elector  to  voting  for  some  one  of  the  candidates 
whose  names  are  printed  upon  the  official  ballot. 
The  constitution  guarantees  to  him  the  right  to 
vote  for  whom  he  pleases. 

'9.  The  provisions  in  reference  to  vot- 
inip,  in  the  municipal  act  supra,— Hdd,  to 
te^trict  the  voter  at  municipal  elections  in  the  city 
of  Jacksonville  for  municipal  officers,  to  vote  for 
some  one  of  the  candidates  whose  names  are 
printed  upon  the  official  ballot,  and  to  this  extent 
the  act  is  unoonstitutionaL 

8,  Where  unconstitutional  provisions 
In  it  statute  can  be  separated  from  the 
valid  portions,  and  the  legtolative  purpose  ex- 
pressed in  so  much  as  is  good  can  be  accomplished 
Independently  of  the  void  part,  and  considering 
the  entire  act,  the  good  and  the  bad  features  are 
not  so  essentially  and  inseparably  oonnected  in 
substance,  or  so  interdependent  as  that  it  cannot 
be  said  that  the  legislature  would  not  have  passed 
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the  one  without  enacting  the  other.  It  is  the  duty 
of  the  court  to  give  effect  to  so  much  as  is  good. 

9.  In  the  application  of  the  Ibregoin^ 
rule  it  was  held  that  the  rejection  of 
the  feature  of  the  municipal  act  in 
question  restrictinsf  the  voter  to  some 
one  of  the  candidates  whose  names  were  printed 
on  the  official  ballot,  did  not  affect  the  valid  por- 
tions of  the  act,  and  that  an  election  authorized 
by  it  will  not  be  set  aside  on  an  attack  solely  on 
the  ground  of  the  unconstitutionality  of  the  act, 
and  in  the  absence  of  affirmative  showing  that 
the  result  would  have  been  different  had  the  il- 
legal portion  not  existed. 

10.  The  provision  in  the  8d  section  of 
the  Aet,  supra,  ''that  prior  to  the  hold- 
inif  ofthe  first  city  election  as  provided 
herein,  there  shall  be  gl9em  to  each 
person  who  was  entitled  to  qualify 
himself  as  an  elector  at  the  last  state  election 
by  registration  and  the  payment  of  his  poll  taxes 
for  the  years  1800  and  1891,  and  failed  to  do  so,  an 
opportunity  to  qualify  by  registering  and  him- 
self paying  his  own  poll  taxes  for  such  years,** 
did  not  deprive  the  voter  of  his  right  to  pay  his 
said  poll  taxes  through  an  authorised  agent,  and 
a  payment  made  through  such  agent  would  be  a 
valid  payment  under  the  principle,  Qui  facit  per 
dUumfadlper  96, 

11.  The  provisions  of  the  act  relating 
to  paying  the  poll  taxes  mentioned  had 
reference  to  the  poll  taxes  due  under  the  General 
Bevenue  Law  for  the  years  1880  and  1891,  and  if 
no  poll  taxes  were  due  for  said  years  as  required 
by  that  law,  none  were  required  under  the 
municipal  act  in  question  as  a  prerequisite  to 
the  right  to  vote  In  the  dty  election  held  in 
July,  1808. 

18.  The  legislature  has  the  power  un- 
der the  constitution  to  make  the  payw 
ment  of  a  capitation  tas,  not  exceeding 
one  dollar  a  year,  a  prerequisite  for 
voting,  and  there  is  no  oonstitutlonal  limitation 
against  the  right  to  require  the  payment  in  any 
one  year  of  delinquent  capitation  taxes  as  a  pre- 
requisite to  the  right  to  vote,  provided  such 
taxes  do  not  amount  to  more  than  one  dollar  for 
each  year. 

1 8.  The  reasonableness  or  Justice  of  a 
deliberate  act  of  the  legislature,  so  long  as  it 
does  not  contravene  some  portion  of  the  organic 
law,  is  a  matter  for  legislative  oonsideration, 
and  not  subject  to  Judicial  control. 

14.  The  election  commissioners  named  lo 
the  fifth  section  of  the  act,  supra,  to  prepare  for, 
hold,  and  declare  the  result  of  the  municipal 
election  held  in  July,  1898,  are  not  officers  within 
the  meaning  of  section  27  of  article  8  of  the  Con- 
stitution of  1885,  nor  are  they  officers  in  any 
sense,  but  constituted  a  temporary  board  for  the 
performance  of  certain  duties  in  reference  to  the 
holding  of  an  election,  and  their  appointment  or 
designation  was  not  necessarily  or  easentially 
•xeoutive  In  its  nature. 

(December  18, 1888.) 

ON  DEMURRER  to  an  infer matloD  In  tbe 
nature  of  a  quo  warranto  to  ascertain  by 
what  right  defendants  claimed  the  office  of 
couDcilmen  of  the  City  of  Jacksonville.  3ui- 
tained. 

Statement  by  Mabrjr*  J,: 

An  information  in  the  nature  of  a  qao 
warranto  was  flVed  by  the  attorney -general, 
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on  behalf  of  the  people  of  the  state  of  Flor- 
ida, in  this  court  on  the  17th  day  of  Octo- 
ber, A.  D.  1898,  against  the  defendants, 
Benjamin  F.  Dillon  and  twelve  others,  al- 
leging in  effect  that  they,  without  ri^ht  or 
legal  warrant,  have  usurped  and  still  do 
usurp  the  offices  of  oouncilmen  of  the  city  of 
Jacksonville.  It  Is  alleged  in  the  informa- 
tion that  Thomas  W.  Roby  and  sixteen  oth- 
ers named  were  duly  appointed  by  the  gov- 
ernor of  the  state  of  Florida  to  be  council  men 
for  the  various  wards  of  said  city,  under  and 
by  virtue  of  the  Act  of  the  legislature  ap- 
proved May  16,  1889,  entitled  "An  Act  to 
Amend  an  Act  Entitled  an  Act  to  Establish 
the  Municipality  of  Jacksonville.  Provide 
for  Its  Government  and  Prescribe  Its  Juris- 
diction and  Powers,  Approved  May  81.  1887, " 
and  that  they  qualiflea  by  takine  the  oath 
of  office  prescribed  by  law,  were  duly  com- 
missioned as  such  councilman,  and  thereupon 
entered  upon  and  performed  the  duties  of 
said  offices  and  exercised  the  rights,  benefits, 
and  privileges  thereof,  until  the  same  were 
usurped  by  the  defendants. 

Thomas  W.  Roby  and  the  sixteen  persons 
named,  it  is  alleged,  constitute  the  city 
council  of  said  city,  and  are  still  entitled  to 
use,  exercise,  and  enjoy  the  offices  of  ooun- 
cilmen of  said  city. 

It  is  further  related  that  the  defendants, 
Dillon  and  the  twelve  others  mentioned,  for 
the  space  of  eighty  days  last  past,  and  more, 
without  legal  warrant,  grant,  or  right  what- 
ever, have  used  and  exerciseid,  and  still  do 
use  and  exercise,  the  offices  of  oouncilmen  of 
i»aid  city,  and  that  they  have  claimed  and 
still  do  claim  to  be  oouncilmen  of  said  city, 
and  to  have  the  right  to  use  and  enjoy  all 
the  liberties,  privileges,  and  franchises  be- 
longing and  appertaining  to  said  offices  of 
city  oouncilmen,  but  that  said  offices,  liber- 
ties, and  franchises,  during  the  whole  of  said 
time,  have  been  and  still  are  usurped  by 
them,  against  the  people  of  the  state  of  Flor- 
ida. 

The  information  proceeds  with  the  allega- 
tions that  the  claims  of  the  said  defendants 
to  the  offices  in  question  are  based  upon  the 
pretense  that  they  were  elected  to  the  same 
at  an  election  for  municipal  officers  pretended 
to  be  held  in  and  for  the  said  city  of  Jack- 
sonville on  the  18th  day  of  July,  1893,  by 
virtue  of  an  Act  of  the  legislature  of  Flor- 
ida, approved  May  16,  1893.  being  chapter 
4801,  Laws  of  Florida.  This  election,  and 
the  act  under  which  it  waa  held,  are  alleged 
to  be  invalid,  void,  and  in  violation  of  the 
constitution  of  the  state  of  Florida,  in  this, 
that  at  said  election,  by  the  terms  of  the  ace. 
a  considerable  number  of  the  inhabitants  and 
citizens  of  said  city,  to  whom  the  constitu- 
tion guaranteed  the  right  of  suffrage  at  the 
time  of  said  election,  were  denied  the  riffht 
to  vote  and  participate  therein,  the  excluded 
classes  under  said  act  bein^  enumerated  un- 
der the  following  heads :  First,  all  male  per- 
sons residents  of  said  city  at  the  time  of  said 
city  election  possessing  the  constitutional 
qualifications  of  electors,  but  who  at  the  time 
of  the  general  state  election  held  next  pre- 
ceding said  city  election  were  not  qualified 
electors  by  reason  only  of  not  having  attained 
22  L.  R.  A. 


the  age  of  twenty -one  years ;  second,  all  male 
persons  residents  of  said  city  at  the  time  of 
said  city  election  possessing  all  the  qualifi- 
cations of  electors,  but  wtio  at  the  time  of 
the  general  state  election  held  next  preced- 
ing said  city  election,  were  not  qualified 
electors  by  reason  onl^  of  not  having  resided 
and  had  their  domicil,  home,  and  place  of 
permanent  abode  in  the  state  of  Florida  for 
one  year  at  the  time  limited  for  registration 
for  such  election ;  third,  all  male  j>erson3 
residents  of  said  city  at  the  time  of  said  city 
election  possessing  all  the  constitutional 
qualifications  of  electors,  but  who  at  the  time 
of  the  general  state  election  held  next  preced- 
ing the  said  city  election,  were  not  qualified 
electors  by  reason  only  of  not  having  resided 
and  had  their  habitation,  domicil,  home, 
and  place  of  permanent  abode  in  the  county 
of  their  then  residence  for  six  months,  at  the 
time  limited  for  registration  for  said  elec- 
tion ;  fourth,  all  male  persons  residents  of 
said  city  at  the  time  of  said  election  who  at 
the  time  of  the  general  state  election  held 
next  preceding  said  cit^  election,  and  at  the 
time  of  said  city  election,  possessed  all  the 
constitutional  qualifications  of  electors,  but 
were  not  electors  of  any  of  the  election  dis- 
tricts of  said  city  at  the  time  of  said  state 
election. 

It  is  further  alleged  that  the  act  under 
which  said  election  was  held  is  unconstitu- 
tional for  the  reason  that  by  its  terms  only 
those  persons  were  allowed  to  vote  whose 
names  appear  on  the  registration  lists,  after 
the  same  had  been  revised  by  the  persona 
named  in  the  act  as  election  commissioners, 
without  regard  to  registration  in  fact,  and 
that  by  the  terms  of  said  act  persons  were  al- 
lowed to  vote  at  said  city  election  who  were 
qualified  electors  at  the  general  state  election 
held  next  prior  thereto,  but  who  had  after- 
wards lost  their  domicil  in  the  state,  and 
county  of  Duval,  and  had  not  regained  the' 
same  in  time  to  become  an  elector  at  the  time 
of  said  city  election  under  the  provisions  of 
the  constitution ;  and  also  that  at  said  elec- 
tion by  the  terms  of  said  act  the  qualified 
electors  of  said  city  of  Jacksonville  were  not 
permitted  to  vote  for  whom  they  pleased, 
but  were  restricted  in  the  right  of  suffra^^e 
to  vote  for  such  person  or  persons  whose 
names  were  placed  upon  an  ** official  ballot^ 
by  the  election  commissioners  named  in  the 
act. 

The  foregoing  are  the  grounds  specially 
alleered  in  the  information  impeaching  the 
validity  of  the  Act  of  1893,  chapter  4301» 
under  which  the  election  was  held. 

The  defendants,  other  than  Walter  F. 
Coachman,  moved  to  quash  the  writ  of  quo 
warranto,  and  this  motion  has  been  treat- 
ed here  as  a  demurrer  to  the  information. 
Among  the  grounds  of  this  motion  are  the 
following:  That  said  information  showa 
upon  its  face  that  the  defendants  have  not 
exercised,  and  are  not  now  exercising,  the 
offices  of  oouncilmen  of  the  city  of  Jackson- 
ville, in  the  county  of  Duval,  state  of  Flor- 
ida, without  legal  warrant,  grant,  or  right ; 
that  said  writ  shows  upon  its  face  that  de- 
fendants use  and  exercise  the  office  of  coun- 
cilmen  of  the  city  of  Jacksonville  under  and 
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by  virtue  of  an  election  held  on  the  18th  day 
of  July,  A.  D.  1898,  imder  the  provisioDs  of 
an  act  of  the  legislature  passed  in  accordance 
-with  the  provisions  of  the  constitution,  and 
approved  by  the  governor  on  May  16,  1898,  at 
-which  said  election  they  received  a  majority 
of  all  the  votes  cast ;  that  the  constitution  of 
the  state  of  Florida  does  not  guarantee  the 
right  of  suffrage  to  any  inhabitant  or  citizen 
of  the  cit^  of  Jacksonville,  or  any  other  city, 
at  a  municipal  election ;  that  section  1  of 
article  6  of  the  Constitution  of  Florida  does 
not  fix  the  qualifications  of  voters  in  munic- 
ipal elections,  but  is  limited  by  its  exoress 
terms  to  electionff  for  state  and  county  officers 
provided  for  in  the  constitution ;  and  that 
the  constitution  of  the  state  of  Florida  does 
not  prohibit,  either  in  express  terms,  or  by 
necessary  implication,  the  legislature  from 
restricting  the  voters  in  any  municipal  elec- 
tion to  voting  for  such  person  or  persons  as 
had  procured  their  names  to  be  placed  upon 
an  official  ballot,  as  provided  in  chapter  4801 
of  the  Laws  of  Florida.  There  are  other 
/^rounds  of  the  motion  that  need  not  be  set 
out  here,  as  the  above  present  the  controlling 
questions  in  the  case  for  our  decision. 

Mr.  H.  Biabee*  for  relator: 

Registration  is  not  one  of  the  qualifications 
of  an  elector. 

It  is  a  mode  of  proving  to  the  election  ofil- 
cers  the  qualifications  of  the  elector,  but  it  ia 
not  the  only  mode  of  proving  it. 

Section  2.  article  6,  of  the  Constitution  com- 
mands the  Legislature  to  provide  for  registra- 
tion of  "all  the  legally  qualified  voters  in  each 
county." 

It  must  follow  that  the  legislature  when  it 
legislates  upon  the  subject  of  registration, 
must  provide  smple  facilities  for  registration 
for  every  qualified  voter. 

The  act  in  (Question,  to  the  extent  that  it 
makes  registration  a  prerequisite  for  voting  at 
the  city  Section  held  in  July  last,  and  then 
excludes  certain  classes  of  persons  from  the 
right  to  register,  and  from  the  right  to  vote  at 
such  election,  is  unconstitutional. 

(a)  Because  the  act  discriminates,  without 
any  reason,  in  that  it  allows  the  exercise  of  the 
elective  franchise  to  certain  classes  of  citizens 
and  takes  it  away  from  other  classes. 

Oapen  v.  Foster,  12  Pick.  488,  28  Am.  Dec. 
633;  BagffeU  v.  Hudson,  48  Ohio  St.  548,  54 
Am.  Rep.  882:  Monroe  v.  Collins,  17  Ohio  St. 
686;  State  v.  Jefferson  County  Comrs.  17  Fla. 
719;  Cooley,  Const.  Lim.  6th  ed.  p.  758;  Yiek 
Wo  V.  Hopkins,  118  U.  8.  870,  871,  80  L.  ed. 
236;  State  v.  Bvtis,  81  Kan.  554;  Dells  v.  Ken- 
%edy,  49  Wis.  555,  85  Am.  Rep.  786;  Madison 
County  Ct.  v.  People^  68  III  456;  Kinneen  v. 
HW29,  144  Mass.  497,  69  Am.  Rep.  105;  I'eople 
v.  Canaday,  78  N.  C.  198,  21  Am.  Rep.  465; 
Gooding  v.  Broum,  22  t\fk.  487. 

All  persons  who  had  become  of  age  subse- 
quent to  the  close  of  the  registration  in  1892, 
and  who  had  acquired  the  necessary  residence 
subsequent  to  that  time,  and  who  possessed 
every  other  legal  and  constitutional  qualifica- 
tion as  an  elector,  were  expressly  excluded 
from  the  right  to  register  and  vote. 

Kilham'y,  Ward,  2  Mass.  286;  Bridge  v,  Lin- 
coln, 14  Mass.  Wl;  Humphrey  V.  Kingman,  6 
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Met.  162;  McCrary,  Elections,  g  8;  State  v. 
Williams,  5  Wis.  808;  Bison  v.  Farr,  24  Ark. 
167,  87  Am.  Dec.  53;  Quinn  v.  StaU,  85  Ind. 
485.  9  Am.  Rep.  754. 

A  statute  which  incrensed  the  period  of  resi« 
dence  above  the  constitutional  period,  as  a 
qualification  for  a  voter  at  a  municipal  eleo- 
tion,  is  unconstitutional  and  void. 

People  V.  Canaday,  supra:  Perry  v.  Whitaker^ 
71  N.  C.  475;  Zeiler  v.  Chapman,  54  Mo.  502; 
JS^  Joseph  A  D.  C,  R,  Co,  v.  Buchanan  County 
Ct.  89  Mo.  485;  8taU  v.  Lean,  9  Wis.  279; 
Cooley,  Const.  Lim.  6th  ed.  p.  758;  6  Am.  ^ 
Eng.  EncycloD.  Law,  pp.  268,  2&^\  Atty-Oen. 
V.  Detroit,  7  L.  R.  A.  99,  78  Mich.  545;  State 
V.  Findlay,  20  Nev.  198;  Bison  v.  Farr,  supra. 

The  coDstitutionality  of  a  statute  depends 
upon  its  operation  and  effect  and  not  upon  the 
form  it  may  be  made  to  assume. 

State  V.  Hipp,  38  Ohio  St.  199. 

It  is  one  or  the  peculiar  characteristics  of 
our  free  institutions,  that  every  citizen  is  per- 
mitted to  enjoy  certain  rights  and  privileges 
which  place  him  upon  an  equality  with  bit 
neighbors.  Any  law  which  takes  away  or 
abndges  these  rights  or  suspends  their  exercise, 
is  not  only  an  infringement  upon  this  enjoy- 
ment, but  an  actual  punishment. 

Green  v.  Shumway,  39  N.  Y.  421. 

(b)  It  is  unconstitutional  because  it  charges 
and  adds  to  the  qualifications  of  an  elector 
prescribed  by  the  constitution. 

The  fundamental  and  all-pervading  idea  of 
election  is  that  the  question  to  be  voted  upon 
shall  be  submitted  to  the  body  of  electors  with- 
out discrimination. 

Madison  County  Ct.  v.  People,  58  111.  456. 

When  the  legislature  confers  upon  a  city  the 
right  of  self  government  and  of  electing  ita 
officers,  it  must  conform  to  other  provisions 
of  the  constitution  and  preserve  the  rule  of 
equality  before  the  law,  and  not  discriminate 
in  the  exercise  of  the  elective  franchise  or  any 
other  constitutional  right. 

State  V.  CoMtantine,  42  Ohio  St.  487, 51  Am. 
Rep.  888;  Atty  Gen.  v.  Detroit,  58  Mich.  216, 
55  Am.  Rep.  675. 

The  intention  of  the  framers  of  the  constitu- 
tion was  to  prescribe  the  qualifications  for  all 
voters  in  the  state,  and  that  these  qualifications 
should  apply  to  all  elections,  as  well  as  to  the 
election  of  officers  created  by  the  constitution 
as  to  the  election  of  officers,  state,  couDtv,  and 
municipal,  created  by  an  act  of  the  legislature. 

The  election  of  a  municipal  officer  created 
by  the  legislature  is  as  much  an  election  under 
the  constitution  as  the  election  of  any  officer 
for  a  county  created  by  a  statute  or  an  officer 
created  by  the  constitution. 

Stau  V.  Constantino,  supra;  People  v.  Eng^ 
lish,  15  L.  R.  A.  131,  189  111.  622. 

Constitutional  qualifications  for  electors  ap- 
ply to  city  and  town  elections  and  elections 
other  than  for  state  and  county  officers. 

State  V.  Constantine  and  People  v.  Canaday^ 
supra;  State  v.  Williams,  5  Wis.  808;  State  v. 
Lean,  9  Wis.  282;  St.  Joseph  A  D.  C.  B.  Co.  v. 
Buchanan  County  Ct.  and  Atty-Gen.  v.  Detroit ^ 
7  L.  R.  A,  99,  78  Mich.  546;  State  v.  Tuttle.  58 
Wis.  45;  Quinn  v.  State,  supra;  Be  Charier  of 
JVewport,  14  R.  I.  655;  Gooding  v.  Brown  and 
Atty-Gen.  v.  Detroit,SB^ich.  216, 55  Am.  Rep. 
675;  Com,  v.  McClelland,  83  Ky.  686. 
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The  proTision  in  section  8.  where  it  requires 
registration  and  payment  of  poll  tax  in  person 
for  the  years  1890  and  1801,  and  that  this 
should  be  done  more  than  two  weeks  before 
the  said  first  city  election,  is  also  unconstitu- 
iional  and  void. 

McCrary,  Elections,  §  28. 

The  requirement  of  registration  for  more 
than  two  weeks  before  the  election  was  cal- 
culated to  subvert,  injuriously,  unreasonably, 
and  unnecessarily  restrain,  impair,  and  impede 
the  right  to  vote. 

Daggett  ▼.  Hudson,  48  Ohio  St.  548,  64  Am. 
Rep.  832;  Dells  v.  Kennedy,  49  Wis.  559,  85 
Am.  Rep.  786;  White  v.  Multnomah  County 
Oomrs,  18  Or.  817,  54  Am.  Rep,  843,  note;  Kin- 
fieen  ▼.  Wells,  144  Mass.  497,  59  Am.  Rep. 
105. 

It  was  unreasonable  to  require  the  payment 
of  any  poll  tax  two  weeks  before  the  election. 

It  was  unreasonable  to  require  the  voter  to 
pay  poll  taxes  for  the  years  1890  and  1891. 

The  act  is  unconstitutional  because  it  im- 
poses the  payment  of  two  capitation  taxes  aa  a 
prerequisiie  for  voting. 

The  law  prohibits  the  receiving  of  a  vote 
from  any  person  whose  name  does  not  appear 
on  the  list  of  electors,  for  the  ward  in  which 
he  offers  to  vote. 

The  Legislature  cannot  legally  pass  such  a 
law.  There  should  have  been  a  provision  in 
the  statute  by  which  a  voter  could  prove  his 
qualifications  and  that  he  has  been  registered 
And  his  name  improperly  omitted. 

State  V.  Adayns,  2  Stew.  (Ala.)  288;  State  t. 
Jefferson  Covnty  Comrs.  17  Fla.  715;  Dells  ▼. 
Kennedy,  49  Wis.  555,  85  Am.  Rep.  786;  WhiU 
▼.  Multnomah  County  Comrs,  supra;  State  v. 
Staten,  6  Coldw.  284. 

That  feature  of  the  statute  which  com- 
pels an  elector  to  vote  for  some  candidate 
placed  before  the  people  in  the  manner  pre- 
scribed by  the  statute;  or  in  case  of  such  candi- 
date's death  or  resignation,  for  such  candidate 
as  a  committee  may  substitute,  cannot  be  up- 
held. 

State  T.  Anderson,  26  Pla.  259;  Cooley, 
Const.  Lim.  6th  ed.  p.  762,  note  $,  p.  771; 
BtaU  V.  Black,  16  L.  R.  A.  769,  54  N.  J.  L. 
456;  DeWalt  v.  Bariley,  15  L.  R.  A.  771,  146 
Pa.  548;  Bomrs  v.  Smith,  16  L.  R.  A.  754,  111 
Mo.  52;  Detroit  Y.  Rush,  10  L.  R.  A.  171,  82 
Mich.  582. 

The  law  permits  the  right  to  vote  on  the 
part  of  persons  who  are  not  qualified  voters 
under  the  constitution  of  the  state. 

Residence  in  the  city  at  the  time  of  the  last 
state  election  and  not  residence  at  the  time  of 
the  said  city  election,  qualifies  one  to  vote  in 
respect  to  residence.  Description  of  those  en- 
titled excludes  all  others. 

Washington  v.  State,  75  Ala.  582,  61  Am. 
Rep.  479;  McCafferty  v.  Gvyer,  59  Pa,  109; 
Brightly,  Election  Gases,  47. 

Authorizing  persons  to  vote  by  this  form  of 
legislation,  who  do  not  possess  the  constitu- 
tional qualifications  of  electors  is  repugnant  to 
lections  4  and  5  of  article  6  of  the  Constitution. 

Coolev,  Const.  Lim.  6th  ed.  p.  218. 

Any  law  prohibiting  a  portion  of  qualified 
electors  from  voting  at  a  given  election,  as  well 
AS  the  conduct  of  the  constituted  authorities 
conducting  the  election,  that  deprives  a  por- 
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tion  of  the  voters  of  the  power  to  vote,  makea 
the  election  void. 

Ibrt  Dodge  City  School  Diet,  ▼.  Wahkansa 
Dist,  Twp.  17  Iowa,  85;  Barry  y.  Lauek,  6 
Coldw.  588;  State  ▼.  Williams,  5  Wis.  808; 
Cooley,  Const.  Lim.  p.  75;  Feople  v.  Salomon, 
46  111.  415;  Madison  County  (6.  v.  People,  58 
111.  456;  ZHUty,  Chapman,  64  Mo.  502;  P&rry 
V.  Whdtak&r,  71  N.  C.  475;  People  v.  Canaday, 
78  N.  C.  198,  21  Am.  Rep.  466;  State  v.  Con- 
stantine,  42  Ohio  St.  487, 51  Am.  Rep.  888;  St. 
Joseph  db  D,  C,  B.  Co.  y.  Buehanan  County 
Ct,  89  Mo.  489;  Atty-Oen.  ▼.  Detroit,  7  L.  R. 
A.  99,  78  Mich.  545;  Cooley,  Const.  Lim.  6th 
ed.  p.  775. 

In  1892  there  was  no  law  authorizing  any 
citizen  to  vote  for  municipal  officers  in  the  city 
of  Jacksonville,  and  consequently  no  law  re- 

?[uiring  him  to  pay  poll  taxes  as  a  prerequisite 
or  voting  at  any  such  city  election.  There- 
fore the  Act  of  1898  imposing  a  penalty  upon 
a  citizen  of  Jacksonville  because  he  did  not 
register  in  1892  is  unequal,  obnoxious,  and  un- 
constitutional. 

Lyman  v.  Martin,  2  Utah,  186., 

The  act  appointing  election  commissionera 
is  void.    It  is  an  executive  act. 

EvanseiOe  v.  State,  4  L.  R.  A.  98,  118  Ind. 
427;  State  v.  Denny,  4  L.  R.  A.  65,  118  Ind. 
449. 

Mr.  F.  P.  Fleminffy  also  for  relator: 

The  information  bemg  filed  by  the  attorney 
general,  it  is  only  necessary  to  aver  that  the 
defendants  hold  office  without  authority  of  the 
law 

Enterprise  y.  State,  29  Fla.  128;  State  t. 
Philips,  80  Pla.  679. 

Whether  quo  warranto  is  brought  by  one 
claimiog  the  office  or  not  the  burden  is  on  the 
respondent  to  show  that  he  holds  office  right- 
fully. 

State  V.  Qleason,  12  Fla.  190;  Statey.  Day, 
14  Fla.  9;  StaU  v.  Saxon,  25  Fla.  842;  StaU  v. 
Anderson,  26  Fla.  241. 

The  right  of  claimants  to  the  office  is  suffi- 
ciently alleged  in  the  information. 

State  V.  PedU,  121  Ind.  495;  StaU  y.  Mc- 
Diarmid,  27  Ark.  176;  State  v.  Sherman,  49 
Mo.  210;  State  v.  Philips,  supra. 

The  legislature  cannot  add  to  the  constitu- 
tional qualifications  of  electors. 

Cooley,  Const.  Lim.  6th  ed.  78,  noteS,  p.  753; 
Throop.  Pub.  Off.  126. 

The  foregoing  rule  restricts  the  legislature 
in  the  matter  of  providing  for  municipal  elec- 
tions. 

People  V,  Canaday,  73  N.  0.  198, 21  Am.  Rep. 
465;  Atty-Oen.  v.  Detroit,  7  L.  R.  A.  99,  78 
Mich.  646;  Com.  v.  McClelland,  83  Ey.  586; 
State  V.  Tuttle,  53  Wis.  45;  Be  Charter  of  Neuh 
port,  14  R.  I.  655;  Quinn  v.  StaU,  85  Ind.  486. 
9  Am.  Rep.  754;  Coffin  v.  Ttum^n  (Mich.)  21 
L.  R.  A.  662;  SlaUY.  TTtmaww,  6  Wis.  808;  St. 
Joseph  d  D.  C.  B.  Co.  v.  Buchanan  County  Ct. 
89  Mo.  485;  People  v.  English,  15  L.  R.  A.  131, 
189  m.  680;  StaU  v.  Anderson,  supra. 

Mr.  William  B.  Lamar*  Atty-Oen.,  also 
for  relator. 

Messrs.  Toung^  A  Barrs*  for  defendant: 

There  is  do  natural  right  to  vote 

United  States  v.  Cruikshank,  92  .U.  8.  543, 
23  L.  ed.  688;  Friesileben  v.  BhaUcrosi  (Del. 
Err.  A  App.)  8  L.  R.  A.  837. 
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TLe  coDstitution  of  a  state  is  a  limitation 
upon  and  not  a  grant  of  power  to,  the  legiala- 
tiire,  and  the  question  as  to  who  shall  have  the 
right  of  suffrage  and  the  time,  place,  and  mao- 
neir  of  exercising  It  when  not  expressly  pro- 
hibited by  the  terms  of  the  constitution,  are 
vitbin  the  power  of  the  legislature. 

SUite  V.  Black,l(i  L.  R.  A.  769,  54  N.  J.  L. 
456;  MorrUon  v.  Springer,  16  Iowa.  804;  Ex 
parte  Wells,  21  Fla.  318. 

It  ia  thus  the  duty  of  the  legislature  to  regu- 
late the  exercise  of  the  elective  franchise,  and 
the  constitutionality  of  Bwch  legislation  cannot 
be  denied  so  long  as  it  merely  regulates  and 
does  not  deny  the  franchise  itself. 

De  Walt  V.  Bartley,  16  L.  R  A.  771,  146  Pa. 
539;  DetroitY,  Rv^t,  10  L.  R.  A.  171,  82  Mich. 
532. 

The  legislature  must  determine  for  each  mu- 
nicipality the  power  it  should  exercise  and  the 
capacities  it  should  possess,  and  what  restric- 
tion should  be  placed  upon  it.  Limitations 
upon  the  power  of  the  state  over  municipal 
corx>orations  do  not  exist  unless  found  in  the 
constitution  of  the  state. 

Dillon,  Mun.  Ck)rp.  g  66;  Bx  parte  WOU, 
supra. 

Messrs.  A*  W.  Cockrell  A  Son*  also  for 
defendant: 

To  Justify  the  courts  in  pronouncing  a  stat- 
ute void,  it  must  be  violative  of  some  constitu- 
tional provision,  state  or  federal,  or  must  be  an 
attempted  exercise  of  power  not  legislative  in 
character  or  of  power  committed  to  some  other 
department  of  the  government 

Lhrman  v.  BtaU,  34  Ala.  216;  Winter  v. 
Montgomery,  66  Ala.  408. 

It  is  only  at  elections  which  the  constitution 
itself  requires  to  be  held,  or  which  the  legisla- 
ture under  the  mandate  of  the  constitution 
makes  provision  for,  that  persons  having  the 
qualifications  set  forth  in  said  section  1  of  ar- 
ticle 6  are  by  the  constitution  declared  to  be 
qualified  electors  and  guaranteed  the  right  of 
suffrage. 

The  constitution  Is  silent  upon  the  subject  of 
the  election  of  municipal  officers. 

Nowhere  in  our  constitution  are  the  govern- 
ments of  municipalities  or  their  officials  either 
created  or  established  as  any  part  of  our  state 
government,  but  their  very  creation,  together 
with  all  provisions  for  their  government,  are 
reserved  to  the  legislative  branch  of  the  state 
government  as  erected  by  the  constitution. 

Atty-Oen.  v.  Connors,  27  Fla.  334. 

Ne  fact  was  more  prominent  in  the  history 
of  the  time  during  which  the  question  of  call- 
ing the  convention  that  framed  this  Constitu- 
tion (1885)  was  agitated  than  the  inconvenience 
which  the  people  of  many  municipalities  had 
suffered  from  the  restraint  placed  by  the  Con- 
siitution  of  1868,  of  which  it  is  a  revision,  upon 
special  legislation  as  to  cities  and  towns,  and 
the  action  of  the  convention  in  excepting  them 
from  the  requirements  of  the  proviso  discussed, 
vss  a  natural  response  to  the  sentiment  which 
bad  prevailed  in  favor  of  an  untrammeled 
power  of  legislation  as  to  municipalities. 

f^att  V.  DuTol  County  Comrs.  23  Fla.  492. 

Whenever  the  legislature  provided  for  the 
election  of  municipal  officers  under  the  author- 
ity imposed  by  the  Constitution  of  1868,  such 
Election  became  an  election  * 'under  this  Con- 
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stitution,"  and  the  right  to  vote  at  such  elec- 
tions was  by  section  1  of  article  14  conferred 
upon  and  guaranteed  to  certain  persons  having 
the  aualiflcatioos  therein  mentioned  and  a  rea- 
sonable opportunity  for  registration. 

Gooding  v.  Brown,  22  Fla.  437. 

The  legislature  is  absolutely  untrammelled 
by  the  constitution  in  regard  to  its  creation,  or 
modes  of  selecting  or  electing  municipal  offi- 
cers; the  persons  who  are  to  vote  for  such 
officers,  if  the  legislature  prescribes  voting  as 
the  means  of  selection,  are  to  be  designated  by 
the  legislature  without  reference  to  the  quali- 
fications the  constitution  prescribes  for  voters, 
as  to  state  and  county  officers. 

StaU  V.  Burbridge,  24  Fla.  136. 

The  legislature  mav,  as  the  law-making 
power,  when  not  restrafned  by  the  constitution, 
provide  for  the  exercise  of  the  power  of  ap- 
pointing or  electing  to  office  by  either  depart- 
ment of  the  government,  or  bv  any  person  or 
association  of  persons  whom  it  may  choose  to 
designate  for  that  purpose. 

People  V.  Freeman,  80  Cal.  238;  Fox  v.  Me- 
Donald(A\a.)  21  L.  R.  A.  629;  State  v.  Coving- 
ton, 29  Ohio  St.  102. 

The  rieht  of  suffrage  is  not  an  absolute  right 
No  such  right  exists  unless  specifically  con- 
ferred by  a  constitution  or  a  statute. 

State  V.  Black,  16  L.  R.  A.  769,  64  N.  J.  L. 
466. 

Mabry^cT'.,  delivered  the  opinion  of  the 
court : 

I.  It  is  apparent  from  the  foregoing  state- 
ment that  the  invalidity  of  the  municipal 
election  held  in  the  city  of  Jacksonville  on 
the  18th  day  of  July,  1898.  is  dependent 
upon  the  constitutionality  of  the  act  of  the 
legislature  under  which  it  was  held.  Where 
usurpation  of  a  public  office,  or  franchise, 
is  alleged  by  the  state,  and  an  information 
in  the  nature  of  a  quo  warranto  is  filed  by 
the  attorney-general  to  test  the  right  to  hold 
such  office,  or  enjoy  such  franchise,  it  is  only 
necessary  ordinarily  to  allege,  generally, 
that  the  person  holding  the  office,  or  enjoy- 
intr  the  franchise,  does  so  without  lawful 
authority,  and  in  such  case,  as  against  the 
state,  it  devolves  upon  such  person  to  show 
a  complete  legal  right  to  hold  the  office  or 
enjoy  the  privilege  in  question ;  but  if  the 
information  states  the  facts  upon  which  the 
charge  of  usurpation  is  based  and  the  facts 
alleged  show  a  clear  right  in  the  defendant, 
it  will  be  held  insufficient  on  demurrer.  En^ 
terprisey.  State,  29  Fla.  128,  and  authorities 
cited.  The  information  filed  in  the  case  now 
before  us  charges  usurpation  of  certain  mu- 
nicipal offices,  but  it  is  also  shown  that  the 
defendants  hold  the  offices  by  virtue  of  the 
election  held  on  the  18th  day  of  July,  1893, 
and  their  claim  to  the  same  is  challenged  on 
the  ground  that  the  legislative  act  under 
which  said  election  was  held  is  unconstitu- 
tional and  void.  No  other  grounds  for  an- 
nulling this  election  are  alleged,  and  hence 
the  constitutionality  of  the  act  is  the  ques- 
tion presentftd  for  our  determination. 

It  is  contended  that  the  act  in  question, 
bv  its  terms,  discriminates  against  certain 
classes  of  persons  residing  in  the  city  of 
Jacksonville   and    possessing   the   constitu* 
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tional  qualifications  of  electors',  and  that  tbey 
are  thereby  excluded  from  the  right  to  vote 
in  the  city  elections,  in  violation  of  a  con- 
stitutional right  to  do  so.  The  8d  section  of 
the  Act  under  consideration  reads  as  follows : 
"Those  persons  who  at  the  time  of  the  hold- 
ing of  any  city  election,  are  residents  of  the 
city,  and  who,  at  the  time  of  the  general 
stato  election  held  next  preceding,  were 
qualified  electors  of  any  of  the  election  dis- 
tricts within  said  city,  shall  constitute  the 
qualified  electors  of  said  city,  authorized  to 
vote  at  such  city  election.  Each  such  elector 
shall  vote  only  in  the  election  district  where- 
in he  was  at  the  time  of  such  state  election 
a  qualified  voter;  provided,  however,  that 
prior  to  the  holding  of  the  first  city  election 
as  provided  herein,  there  shall  be  ^Iven  to 
each  person  who  was  entitled  to  qualify  him- 
self as  an  elector  at  the  last  state  election  by 
registration  and  the  payment;  of  his  poll  tiixes 
for  the  years  1890  and  1801,  and  failed  to  do 
so,  an  opportunity  to  qualify  by  registering 
and  himself  paying  his  own  poll  taxes  for 
such  years,  more  than  two  weeks  before  said 
first  city  election. "  Provisions  are  then  made 
for  the  tax  collector  of  Duval  county  to  open 
his  books  and  receive  the  poll  taxes,  and  for 
the  election  commissioners,  named  in  the 
Act,  to  arrange  for  the  registration  of  those 
persons  who  were  entitled  to  qualify  them- 
selves to  vote  at  the  last  general  state  elec- 
tion by  registration  and  the  payment  of  their 
poll  taxes  for  the  years  1890  and  1891,  but 
failed  to  do  so.  More  specific  reference  to 
these  provisions  need  not  be  made  in  this 
connection. 

According  to  the  plain  terms  of  this  Act, 
only  those  persons  were  authorized  to  vote 
in  the  municipal  election  of  July  18,  1898, 
who  were  residents  of  the  city,  and  who,  at 
the  time  of  the  general  state  election  held 
next  preceding  said  municipal  election,  were 
qualified  electors  of  some  one  of  the  election 
districts  within  the  city ;  or  who  were  en- 
titled to  qualify  themselves  as  electors  at 
said  state  election  by  registration  and  the 
payment  of  their  poll  taxes  due  for  the  years 
1890  and  1891,  but  failed  to  do  so.  The  Act 
fixes  July  18,  1898,  as  the  date  for  holding 
the  first  municipal  election,  and  we  take  ju- 
dicial knowledge  of  the  fact  that  the  jB:eneral 
state  election  held  next  preceding  this  elec- 
tion was  on  the  Tuesday  succeeding  the  first 
Monday  in  October,  A.  D.  1892.  The  legis- 
lature, then,  by  the  terms  of  the  Act  in  ques- 
tion, confined  the  municipal  election  to  per- 
sons residing  in  the  city  and  who  possessed 
the  constitutional  qualifications  of  electors 
more  than  eleven  months  prior  to  the  date  of 
said  city  election.  No  provision  is  made 
whereby  those  who  had  acquired  the  requi- 
site age,  citizenship,  and  residence  as  pre- 
scribed jfor  voting  in  the  general  state  and 
county  elections,  since  the  last  general  state 
election,  could  vote  in  the  municipal  elec- 
tion. This,  it  is  contended,  independent  of 
the  provisions  in  reference  to  other  matters, 
renders  the  Act  void.  This  contention  is 
based  upon  the  theory  that  section  1  of  article 
6  of  the  Constitution  of  1885  applies  to  mu- 
nicipal elections  as  well  as  to  all  other  elec- 
tions in  this  state,  and  is  a  limitation  upon 
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the  powers  of  the  legislature.  Section  1  of 
article  6  of  the  Constitution  provides  that 
"every  male  person  of  the  age  of  twenty -one 
years  and  upwards,  that  shall,  at  the  time 
of  registration,  be  a  citizen  of  the  United 
States,  or  that  shall  have  declared  his  in- 
tention to  become  such,  in  conformity  to 
the  laws  of  the  United  States,  and  that  sliall 
have  resided  and  had  his  habitation,  domicll, 
home,  and  place  of  permanent  abode  in  Flor- 
ida for  one  year,  and  in  the  county  for  six 
months,  shall  in  such  county  be  deemed  a 
qualified  elector  at  all  elections  under  this 
constitution."  Here,  it  is  claimed,  is  the 
fountain  source  of  the  right  to  exercise  the 
elective  franchise  in  all  elections  by  the  peo- 
ple, municipal  as  well  as  state  and  county, 
and  that  it  is  not  within  the  power  of  ttie 
legislature  to  curtail  or  in  any  way  abridge 
this  right.  Registration  of*  the  qualified 
electors  may  be  provided  for  by  the  legisla- 
ture, of  course,  but  counsel  for  the  state  in- 
sist that  registration  is  not  one  of  the  quali- 
fications of  an  elector  and  that  the  legislature 
under  the  power  to  provide  for  registration 
of  qualified  electors  must  enact  law's  that  are 
"reasonable,  uniform,  and  impartial,  and 
must  be  calculated  to  fac41itate  and  secure, 
rather  than  subvert  or  impede,  the  exercise 
of  the  right  to  vote.  **  The  language  quoted 
was  employed  by  Ghi^  Jvstice  Shaw,  in  the 
noted  case  of  Capen  v.  Foster,  12  Pick.  4^, 
23  Am.  Dec.  682,  in  discussing  the  right  of 
the  legislature  to  regulate  by  registration 
the  exercise  of  the  elective  franchise  secured 
by  constitutional  provision.  The  authorities 
are  uniform  and  abundant  in  support  of  the 
position  that  where  the  constitution  has  pre- 
scribed the  qualifications  of  electors  it  is  not 
in  the  power  of  the  legislature  to  take  from 
or  add  to  such  qualifications,  or  to  injuri- 
ously, unreasonably,  or  unnecessarily  re- 
strain, impair,  or  impede  the  right  of  suf- 
frage thus  guaranteed  by  the  constitution. 
And  this  constitutional  guarantee  against 
unreasonable  and  unnecessary  restraint  by 
legislative  enactment  extends  to  all  elections 
provided  for  by  the  constitution,  whether 
state,  county,  or  municipal.  In  People  v. 
Canaday,  78  N.  C.  198,  21  Am.  Rep.  465,  it 
was  decided  that  cities  and  towns,  like  coun- 
ties and  townships,  were  parts  and  parcels 
of  the  state,  organized  for  the  convenience 
of  local  self  government,  and  that  under  the 
constitution  of  North  Carolina  the  qualifica- 
tions of  voters  in  municipal  elections«were 
the  same  as  in  state  and  county  elections, 
and  that  it  was  not  competent  for  the  general 
assembly  in  any  way  to  change  the  qualifi- 
cations of  voters  as  fixed  by  the  constitution. 
The  constitution  of  Massachusetts  provided 
as  to  residence  and  citizenship  that  "every 
male  citizen  of  twenty  one  years  of  age  and 
upwards,  excepting  paupers  and  persons  un- 
der guardianship,  who  shall  have  resided 
within  the  commonwealth  one  year,  and 
within  the  town  or  district  in  which  he  may 
claim  a  right  to  vote  six  calendar  months 
next  preceding  any  election  of  governor, 
lieutenant-governor,  senators,  or  representa- 
tives, and  who  shall  have  paid"  certain  taxes 
mentioned  or  be  exempt  therefrom  and  pos- 
sessing  all    other    required    qualifications. 
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shall  h&ye  the  right  to  vote  in  such  elections. 
It  was  held  that  an  act  of  the  legislature 
proTiding  that  no  person  thereafter  natural- 
ized in  any  court  shall  be  entitled  to  be  reg- 
istered as  a  voter  within  thirty  days  of  such 
naturalization,  was  void  and  in  conflict  with 
the  constitutional  provision  mentioned.  By 
naturalization  the  person  became  a  citizen 
and  it  was  not  competent  for  the  legislature 
to  add  to  or  diminish  the  qualifications  of  a 
voter  which  bad  been  prescribed  by  the  con- 
stitution. Kinnem  v.  WelU,  144  Mass.  497, 
59  Am.  Rep.  105.  It  was  decided  in  Ohio 
{Daggett  v.  HudMm,  43  Ohio  St.  548,  54  Am. 
Rep.  832),  that  an  act  requiring  registration 
in  all  cases  as  a  condition  to  the  right  of 
suffrage,  and  allowing  the  voters  only  seven 
specified  days  within  the  ^ear  in  which  to 
register,  ana  which  contained  no  provision 
for  registration  after  the  seven  days  (though 
five  days  thereafter  intervened  before  election 
day)  and  no  regulation  whereby  those  cou- 
Bti'tutionally  qualified  may,  upon  proof  of 
qualification,  and  a  reasonable  excuse  for  not 
registering  in  time,  be  allowed  to  vote,  and 
where  no  means  were  provided  whereby  per- 
eons  necessarily  absent  at  the  time  fixed  for 
registration  may  have  their  names  registered, 
was  unreasonable  and  bad  a  direct  tendency 
to  impair  the  right  of  suffrage,  and  as  it 
might  disfranchise  a  large  class  of  persons 
without  fault  on  their  part,  it  was  unconsti- 
tutional and  void.  The  following  are  among 
many  decisions  sustaining  the  same  view : 
6taU  V.  Gorner,  22  Neb.  265 ;  DeUs  v.  Ken- 
ntdy,  49  Wis.  555.  35  Am.  Rep.  786 ;  State  v. 
Baker,  88  Wis.  71 ;  BUon  v.  Farr,  24  Ark. 
161,  87  Am.  Dec.  52;  Monroe  v.  Gollim,  17 
Ohio  St.  665 ;  Slate  v.  Butt%,  81  Kan.  537 ; 
Edmonds  v.  Banbury,  28  Iowa,  267,  4  Am. 
Rep.  177;  Cooley,  Const.  Lim.  p.  758. 

If  section  1  of  article  6  of  the  present  Con- 
stitution, the  one  prescribing  the  qualifica- 
tions of  voters  and  declaring  who  shall  "be 
deemed  a  qualified  elector  at  all  elections 
under  this  constitution, "'applies  to  munic- 
ipal elections  in  this  state,  there  cannot  be 
a  doubt  as  to  the  fate  of  the  act  of  the  legis- 
lature now  under  consideration.  That  it  does 
exclude,  b^  its  terms,  from  voting  at  munic- 
ipal elections  in  the  city  of  Jacksonville, 
persons  who  may  have  the  qualifications  of 
electors  for  state  and  county  elections,  as 
prescribed  bv  the  section  of  the  constitution 
referred  to,  is  beyond  question.  It  plainly 
excluded  all  of  those  residents  of  said  city 
who  may  have  acquired  the  qualifications  of 
voters  under  the  constitution  for  state  and 
county  elections  during  a  period  of  over 
eleven  months  prior  to  the  first  city  election, 
and  for  longer  periods  at  subsequent  elections 
as  they  are  required  to  be  held  biennially 
after  the  election  in  1893,  on  the  fourth  Tues- 
day in  May,  and  occurring  during  years  in 
which  no  general  state  election  will  be  held. 
It  is  then  made  necessary  and  unavoidable 
that  we  determine  whether  or  not  section  1 
of  article  6  of  the  present  Constitution  has 
prescribed  the  oualifications  of  voters  at  elec- 
tions in  municipalities  created  by  the  legis- 
lature. This  question  has  not  been  deter- 
mined by  any  decision  of  this  court,  and  no 
language  used  in  prior  decisions  made  here 
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in  reference  to  municipal  corporations  had 
any  reference  to  the  precise  question  now 
presented.  In  Atty-Qen,  v.  Connors,  27  Fla. 
829,  that  part  of  section  15  of  article  16  of 
the  Constitution  providing  that  "no  p&^von 
shall  hold  or  perform  the  functions  of  more 
than  one  ofiice  under  the  government  of  this 
state  at  the  same  time,"  was  under  consider- 
ation, and  it  was  held  that  a  municipal  gov- 
ernment created  by  the  legislature  formed  no 
part  of  the  framework  of  the  state  govern- 
ment as  constructed  by  the  constitution. 
That  the  structure  of  the  state  government  in 
all  of  its  departments  was  provided  for  by 
the  constitution,  and  the  organization  of 
municipal  governments  was  expressly  dele- 
gated to  the  legislature,  but  what  was  said 
in  that  case  had  no  reference  to  the  qualifica- 
tions of  electors  authorized  to  vote  in  munic- 
ipal governments  to  be  created  by  the  legis- 
lature. 

The  case  of  State  v.  Dutal  County  Comrs. , 
23  Fla.  483,  was  a  proceeding  by  mandamus 
to  compel  defendants  to  perform  certain  du- 
ties preparatory  to  holding  an  election  in  the 
city  of  Jacksonville  under  the  provisions  of 
acts  passed  by  the  legislature  in  1887.  The 
defenses  interposed  were  that  said  acts  were 
special  and  local,  and  no  notice  was  given  of 
the  intention  to  apply  for  their  enactment  as 
provided  in  section  21  of  article  3  of  the 
Constitution ;  that  the  lieutenant-governor 
elected  under  the  old  Constitution  of  1868 
presided  over  the  senate  and  signed  said  acts ; 
that  the  title  to  the  same  was  insufficient  un- 
der the  constitution ;  and  that  in  consequence 
of  the  omission  of  certain  provisions  in  sec- 
tions of  the  original  act  in  an  amendatory 
act  defendants  were  under  no  duty  to  perform 
them.  The  conclusion  reached  upon  a  con- 
sideration of  the  various  provisions  of  the 
constitution,  having  any  bearing  on  the  sub- 
ject, was  that  the  proviso  in  section  21  of 
article  8  of  the  Constitution  in  reference  to 
notice  for  special  legislation  had  no  applica- 
tion to  legislation  in  reference  to  municipal- 
ities. The  views  expressed  in  the  opinion  on 
this  subject  are  correct,  but  they  had  refer- 
ence to  the  constitutional  requirements  as  to 
notice  for  special  legislation,  and  the  case  is 
not  an  authority  on  Uie  question  of  prescrib- 
ing the  qualifications  of  voters  at  municipal 
elections.  None  of  the  cases  in  this  court 
discussing  the  law  bearing  upon  municipal 
governments  under  the  present  Constitution 
had  reference  to  the  question  now  presented. 

Before  examining  the  provisions  of  our 
constitution  that  are  necessary  to  be  consid- 
ered in  disposing  of  the  Question,  it  will  be 
well  to  fix  in  mind  the  le^al  status  of  the 
right  of  suffrage  as  exercised  under  our  forms 
of  government.  The  right  to  vote  is  not  an 
inherent  or  absolute  righl  found  among  those 
generally  reserved  in  bills  of  rights,  but  its 
[>ossession  is  dependent  upon  constitutional 
or  statutory  grant.  Subject  to  the  1  imitations 
contained  in  the  Federal  Constitution  the 
elective  franchise  is  under  the  control  of  the 
sovereign  power  of  the  states  expressed  in 
constitutions  or  statutes  properly  enacted. 
Where  a  constitution  has  conferred  the  right 
and  prescribed  the  qualifications  of  electors 
it,  of  course,  is  paramount  until    amended 
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and  the  legislature  can  not  cliange  or  add  to 
.  them  in  any  way,  but  where  the  constitution 
does  not  fix  the  right  of  suffrage  or  prescribe 
the  qualifications  of  voters  it  is  competent 
for  the  legislature  as  the  representative  of 
the  law-making  power  of  the  state  to  do  so. 
Thp«e  principles  are  well  recognized  and 
fully  established  by  authority  in  this  coun- 
try. In  Kinneen  v.  WeW*,  »upra,  it  is  said 
**the  Qualifications  of  voters  are  fixed  by 
state  legislation.  The  requisitions  as  to 
ownership  of  property,  citizenship,  sex,  and 
residence,  in  connection  with  the  right  of 
voting,  vary  with  the  constitution  or  laws 
of  the  several  states.  However  unwise,  an- 
iust,  or  even  tyrannical  its  regulations  may 
be  or  seem  to  be  in  this  regard,  the  right  of 
€ach  state  to  define  the  qualifications  of  its 
voters  is  complete  and  perfect,  except  so 
far  as  it  is  controlled  by  the  15th  article  of 
the  Amendments  of  the  Constitution  of  the 
United  States,  which  provides  that  'the  right 
of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United 
States,  or  by  any  state,  on  account  of  race, 
color,  or  previous  condition  of  servitude.*  " 
On  this  subject  Judge  Gooley  says,  in  Consti- 
tutional Limitations,  p.  752:  **In  another 
place  we  have  said  that,  though  the  sover- 
eicrnty  is  in  the  people,  as  a  practical  fact  it 
resides  in  those  persons  who  by  the  constitu- 
tion of  the  state  are  permitted  to  exercise  the 
elective  franchise.  The  whole  subject  of  the 
regulation  of  elections,  Including  the  pre- 
scribing of  qualifications  for  suffrage,  is  left 
by  the  national  constitution  to  the  several 
states,  except  as  it  is  provided  by  that  in- 
strument that  the  electors  for  representatives 
in  congress  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature,  and  as  the 
Fifteenth  Amendment  forbids  denying  to  cit- 
izens the  right  to  vote  on  account  of  race, 
color,  or  previous  condition  of  servitude. 
Participation  in  the  elective  franchise  is  a 
privilege  rather  than  a  right,  and  it  is  grant- 
ed or  denied  on  grounds  of  general  policy; 
the  prevailing  view  being  that  it  should  be 
as  general  as  possible  consistent  with  the 
public  sjifety."  State  y.  Black,  54  N.  J.  L. 
446,  16  L.  R.  A.  769;  Huberv.  Beily,  58  Pa. 
112:  Anderson  v.  Baker,  23  Md.  531. 

Guided  by  the  principles  announced,  we 
must  determine  whether  or  not  our  constitu- 
tion hHS,  in  the  section  prescribing  the  right 
of  suffrage  at  all  elections  under  it  fixed  the 
Qualifications  of  voters  in  municipal  elec- 
tions, or  left  it  with  the  legislature.  Refer- 
ence to  various  provisions  of  the  constitution 
will  become  neceseary,  and  in  considering 
them  we  are  to  be  mindful  of  the  fact  that 
the  present  constitution  is  a  revision  of  the 
former  one  of  1868,  and  not  the  establish- 
ment of  an  entirely  new  and  independent 
instrument.  This  court  hns  several  times 
recognized  this  fact  in  construing  clauses  in 
the  present  constitution.  The  11th  section 
of  the  Bill  of  Rights  in  the  Constitution  of 
1868  provided  that  "all  laws  of  a  general 
nature  shall  have  a  uniform  operation.** 
This  is  omitted  in  the  present  instrument. 
The  17th  section  of  the  legislative  article  in 
the  old  Constitution  provided  that  "the  leg- 
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islature  shall  not  pass  special  or  local  laws 
in  any  of  the  following  enumerated  cases, 
that  is  to  say,  regulating  the  jurisdiction  and 
duties  of  any  class  of  officers,  or  for  the  pun* 
ishment  of  crime  or  misdemeanors;  regu- 
lating the  practices  of  courts  of  justice; 
providing  for  changing  venue  of  civil  and 
criminal  cases ;  granting  divorces ;  changing 
the  names  of  persons ;  vacating  roads,  town 
plats,  streets,  alleys,  and  public  squares; 
summoning  and  impanneling  grand  and  pet- 
it juries,  and  providing  for  their  compensa- 
tion ;  regulating  county,  township,  and  mu- 
nicipal business;  regulating  the  election  of 
county,  township,  and  municipal  officers ;  for 
the  assessment  and  collection  of  taxes,  for 
state,  county,  and  municipal  purposes ;  pro- 
viding for  opening  and  oonducting^elections 
for  state,  county,  and  municipal  officers,  and 
designating  the  places  of  voting ;  providing 
for  the  sale  of  real  estate  belonging  to  minors 
or  other  persons  laboring  unBer  legal  dis- 
abilities ;  regulating  the  ^es  of  officers. "  By 
comparing  section  20  of  article  8  of  the  pres- 
ent Constitution,  which  corresponds  with  the 
17th  section  of  the  legislative  article  in  the 
old,  it  will  be  seen  tlTat  everything  relating 
to  municioal  organizations  has  been  entirely 
eliminated,  and  no  reference  is  there  made  to 
them  except  after  the  provisions  regulating 
the  jurisdiction  and  duties  of  any  class  of 
officers,  and  regulating  the  practice  of  courts 
of  justice  the  words  '^except  municipal  offi- 
cers," and  "except  municipal  courts,"  are 
added.  The  old  constitution  provided  that 
"the  legislature  sliall  establish  a  uniform 
system  of  county,  township,  and  municipal 
government."  The  corresponding  provision 
in  the  new  is  that  "the  legislature  shall  es- 
tablish a  uniform  system  of  county  and  mu- 
nicipal governnjent  which  shall  be  applica- 
ble, except  in  cases  where  local  or  special 
laws  are  provided  by  the  legislature  that  may 
be  inconsistent  therewith."  Sec.  24,  art.  3. 
The  old  instrument  .enacted  that  the  legisla- 
ture shall  provide  by  general  law  for  incor- 
porating such  municipal,  educational,  ag- 
ricultural, mechanical,  mining,  and  other 
useful  companies  or  associations  as  may  be 
deemed  necessary.  The  same  provision  is 
incorporated  in  the  revised  constitution  with 
the  word  "municipal"  left  out.  Sec.  25,  art. 
3.  The  following  provision  was  in  the  former 
constitution,  viz.  :  "The  legislature  may  es- 
tablish courts  for  municipal  purposes  only, 
in  incorporated  towns  and  cities.  All  laws 
for  the  organization  or  government  of  mu- 
nicipal courts  shall  be  general  in  their  pro- 
visions, and  be  equally  applicable  to  the 
municipal  courts  of  all  incorporated  towns 
and  cities. "  The  corresponding  section  in  the 
present  instrument  is  that  "the  legislature 
may  establish  in  incorporated  towns  and  cit- 
ies, courts  for  the  punishment  of  offenses 
against  municipal  ordinances."  Sec.  84,  art. 
5.  The  changes  made  in  the  revised  consti- 
tution as  shown  by  the  provisions  here  re- 
ferred to,  it  may  correctly  be  said,  cannot  be 
construed  to  go  any  farther  than  to  release 
legislative  regulations  of  municipal  corpora- 
tions from  the  limitations  in  the  old  consti* 
tution  in  reference  to  the  enactment  of  gen- 
eral laws  on  this  subject,  and  to  authorize 
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the  legislature  now  to  pass  special  laws  re- 
lating to  such  matters  when  deemed  neces- 
sary to  do  so.  Conceding  that  such  was  the 
main  purpose  of  the  revisers  in  making  the 
chanees  referred  to,  it  is  apparent  that  they 
eliminated  by  the  changes  mentioned  all  pro- 
visions in  the  old  constitution  referring  to 
and  recognizing  municipal  officers  as  a  part 
of  the  machinery  of  government  established 
by  that  instrument,  llie  old  constitution  ex- 
pressly referred  to  municipal  officers  as  being 
embraced  within  the  elective  or  appointive 
system  under  it.  This  is  shown  by  clauses 
in  the  17th  section  above  quoted,  such  as 
"regulating  the  election  of  county,  town- 
ship, and  municipal  officers,"  providing  for 
**  opening  and  conducting  elections  for  state, 
county,  and  municipal  officers.  **  The  entire 
elimination  of  such  clauses  from  the  pro- 
visions referred  to  leaves  no  room  for  anv  con- 
tention so  far  as  the  provisions  in  lieu  or  them 
extend,  tiiat  municipal  elections  are  included 
in  those  embraced  within  the  constitution. 

The  27th  section  of  article  4  of  the  old  Con- 
stitution reads  as  follows :  **  The  legislature 
shall  provide  for  the  election  by  the  people, 
or  appointment  by  the  governor,  of  al  1  state, 
county,  or  municipal  officers  not  otherwise 

} provided  for  by  this  constitution,  and  fix  by 
aw  their  duties  and  compensation."  Pro- 
vision was  also  made  that  all  elections  by  the 
people  shall  be  by  ballot.  The  suffrage  sec- 
tion in  the  old  instrument,  after  prescribing 
age,  citiasenship,  and  residence  at  the  time  of 
offering  to  vote  as  qualifications  of  an  elector, 
declarS  that  any  person  mentioned  possess- 
ing the  qualifications  prescribed  **  shall  in 
such  county  be  deemed  a  qualified  elector  at 
all  elections  under  this  constitution."  Mu- 
nicipal officers,  as  is  apparent,  were  recog- 
nized under  the  old  instrument,  but  they  were 
not  therein  designated,  nor  was  the  manner  of 
their  selection  provided  for.  The  legislature 
then  was  compelled  by  the  terms  of  the  con- 
stitution to  resort  to  one  of  two  methods  in 
filling  municipal  offices.  It  had  to  be  done 
either  by  election  by  tJie  people  or  appoint- 
ment by  the  governor,  and  if  an  election  by 
the  people  was  provided  for.  It  had  to  be  by 
the  qualified  electors  as  prescribed  in  the 
suffrage  clause  of  that  constitution.  It  was 
held  by  this  court  before  the  revision  of  the 
constitution  that  in  the  creation  of  municipal 
governments  by  general  law  of  uniform 
operation  the  legislature  might  under  the 
27th  section  of  article  4,  provide  for  the  fill- 
ing of  the  offices  either  by  appointment  bv 
the  governor,  or  election  by  the  people.  Ex 
parte  WelU,  21  Fla.  280.  In  revising  the  old 
constitution  very  little  material  change  was 
made  in  the  suffrage  clause.  An  alteration 
appears  in  providing  that  the  person  should 
be  twenty-one  years  old  at  the  time  of  regis- 
tration, instead  of  at  the  time  of  offering  to 
vote,  but  the  portion  declaring  at  what  elec- 
tions tl^  voter  shall  be  deemed  a  qualified 
elector,  IS  the  same.  A  very  material  change, 
howt-ver.  is  made  in  the  27th  section  of  article 
4  of  the  old  Constitution.  Municipal  officers 
are  entirely  eliminated,  and  the  correspond- 
ing section  in  the  new  is  that "  the  legislature 
shall  provide  for  the  election  by  the  people 
or  appointment  by  the  governor  of  all  state 
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and  county  offices  not  otherwise  provided  by 
this  constitution,  and  fix  by  law  their  duties 
and  compensation. "  Sec.  27,  art.  8.  Certain 
state  and  county  offices  were  created  and  des- 
ignated by  the  constitution,  but  municipal 
offices  were  left  to  legislative  control.  In  ad- 
dition to  the  state  and  county  offices  desig- 
nated it  was  within  the  contemplation  of  the 
framers  of  the  constitution  that  other  stale  or 
county  offices  than  those  designated  might 
become  necessary  and  have  to  be  created,  and 
hence  provision  was  made  that  the  legislature 
should  provide  for  election  by  the  people  or 
appointment  by  the  governor  of  all  state  and 
county  officers  not  otherwise  provided  by  the 
constitution.  This  was  the  completion  of  the 
method  provided  by  the  constitution  for  fill- 
ing all  state  and  county  offices  created,  or 
that  should  be  created  under  the  constitution, 
and  where  the  elective  system  for  these  offices 
applies  or  is  made  applicable,  the  persons 
possessing  the  qualifications  under  the  suf- 
frage clause  in  section  1  of  article  6  are  the 
electors.  They  are  made  qualified  electors  at 
all  elections  under  this  constitution.  But  it 
was  certain  that  municipal  offices  were  to 
be  created  by  the  lefirislature  and  they  were 
not  designated  or  otherwise  provided  for  in 
the  constitution,  but  express  authority  was 
granted  to  the  legislature,  in  section  8  of 
article  8,  to  establish  and  abolish  municipal- 
ities, to  prescribe  their  jurisdiction  and 
powers,  and  to  alter  or  amend  the  same  at 
any  time.  The  limitation  being  added  that 
**when  any  municipality  shall  be  abolished, 
provision  shall  be  made  for  the  protection  of 
Its  creditors."  If  the  provision  in  reference 
to  filling  offices,  in  section  27  of  article  3,  had 
been  made  applicable  to  municipal  offices,  no 
doubt  could  exist  about  the  suffrage  clause 
in  section  1  of  article  6  applying  to  election 
to  fill  such  offices,  but  the  revisers  design- 
edly, we  must  conclude,  released  municipal 
elections  from  the  operation  of  section  27  of 
article  8,  and  thereby  qualified  the  applica- 
tion of  the  suffrage  clause  so  far  as  munici- 
pal elections  are  concerned.  They  are  not 
elections  under  the  constitution,  within  the 
meaning  of  the  suffrage  section  of  aiticle  6, 
but  have  been  expressly  exempted  therefrom. 
Municipal  offices  are  undoubtedly  statutory 
offices,  and  in  the  absence  of  constitutional 
restrictions  are  under  the  control  of  the  leg- 
islature. Under  the  constitution  of  Illinoii 
it  was  made  the  duty  of  the  general  assem- 
bly to  provide  for  a  thorough  and  efficient 
system  of  free  schools,  where  all  the  child- 
ren of  the  state  could  receive  a  good  com- 
mon school  education.  The  mode  of  organ- 
izing and  administering  the  system  was  left 
to  the  general  assembly  without  any  consti- 
tutional regulations  further  than  the  mandate 
to  provide  for  the  system.  The  only  school 
officers  provided  for  by  the-  constitution  of 
that  state  were  a  county  superintendent  in 
each  county,  and  a  state  superintendent  of 
public  instruction.  As  to  the  county  super- 
intendent the  constitution  provided  that  his 
** qualifications,  powers,  duties,  compensa- 
tion, and  the  time  and  manner  of  election, 
and  term  of  office  shall  be  prescribed  by 
law. "  The  general  assembly  of  that  state  en- 
acted that  **any  woman  of  the  age  of  twenty- 
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one  years  and  npwards,  belonging  to  either 
of  the  classes  mentioned  in  article  7  of  the 
Constitution  of  tne  state  of  Illinois,  who 
shall  have  resided  in  this  state  one  year,  in 
the  county  ninety  days,  and  in  the  election 
district  thirty  days  preceding  any  election 
held  for  the  purpose  of  choosing  any  officer 
of  schools  under  the  general  or  special  school 
laws  of  this  state,  shall  be  entitled  to  vote 
at  such  election  in  the  school  district  of 
which  she  shall  at  the  time  have  been  for 
thirty  days  a  resident ;  provided,  any  woman 
so  desirous  of  voting  at  any  such  election 
shall  have  been  registered  in  the  same  manner 
as  is  provided  for  the  registration  of  male 
voters."  In  PeopU  v.  BnglUh,  139  111.  633, 
15  L.  R  A.  131,  the  question  arose  as  to  the 
right  of  women  to  vote  for  county  superin- 
tendent of  schools,  and  it  was  held  that,  as 
he  was  a  constitutional  officer,  the  qualifica- 
tions of  electors  as  prescribed  by  the  constitu- 
tion applied  to  all  persons  authorized  to  vote 
for  him,  and  as  the  qualified  electors  under 
the  constitution  were  confined  to  male  per- 
sons possessing  certain  qualifications,  women 
were  not  authorized  to  participate  in  such  an 
election.  In  the  later  case  of  Plummer  v. 
Yost,  144  111.  68,  19  L.  R.  A.  110,  it  was 
held  under  the  same  act  that  women  could 
vote  for  all  other  school  officers  not  provided 
for  by  the  constitution.  The  two  cases  are 
not  at  all  in  conflict,  and  the  distinction  be- 
tween tliem  is  clearly  pointed  out.  While 
no  person  was  authorized  to  vote  for  the  elec- 
tion of  any  officer  mentioned  in  the  constitu- 
tion unless  he  possessed  the  qualifications  of 
an  elector  prescribed  by  that  instrument,  yet 
this  was  not  true  of  officers  over  whom  the 
legislature  had  complete  power  and  control. 
It  was  said :  "  It  cannot  be  doubted  that,  in 
providing  for  a  system  of  free  schools,  a  form 
of  organization  essentially  different  from  the 
present  one  might  have  been  adopted.  En- 
tirely different  officers  might  have  been  pro- 
vided for,  and  provision  might  have  been 
made  for  the  designation  of  those  officers  by 
appointment  rather  than  by  an  election.  Ac- 
corc'iugly,  it  ^s  provided  by  section  17  of 
ai'ticle  6  of  the  General  School  Law,  that  in 
cities  having  a  population  exceeding  100,000 
the  members  of  the  school  board  of  education 
shall  be  appointed  by  the  mayor,  by  and 
with  the  advice  and  consent  of  the  common 
council,  and,  unquestionably,  a  similar  mode 
of  appointment  of  school  officers,  other  than 
the  two  above  mentioned  (provided  for  in  the 
constitution)  might  have  been  constitution- 
ally adopted.  The  general  assembly  having 
complete  control  oi  the  subject,  had,  of 
course,  the  power  to  provide  for  the  choice 
of  these  officers  by  popular  vote,  but  such  an 
election  is  not  necessarily  a  proceeding  iden- 
tical with  the  elections  provided  for  oy  the 
constitution,  nor  is  it  necessary  that  the  qual- 
ifications of  those  voting  for  school  officers 
should  be  the  same  as  those  of  electors,  as 
defined  by  the  constitution."  To  the  same 
effect  is  the  decision  in  WJieeUr  v.  Brady, 
15  Kan.  26.  It  is  said  in  this  case :  *"  There 
is  no  school  district  election  or  meeting  pro- 
vided for  in  the  constitution,  there  is  no  pro- 
vision as  to  how  school  district  officers  shall 
be  elected,  appointed,  or  chosen,  and  we  sup- 
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pose  that  no  one  will  claim  that  they  are,  by 
the  terms  of  the  constitution,  to  be  elected 
at  either  of  the  elections  provided  for  in  the 
constitution ;  hence  it  would  seem  that  the 
legislature  would  have  complete  power  over 
the  matter;  that  the  legislature  might  pro- 
vide for  the  election  or  appointment  of  school 
district  officers  as  it  should  choose,  when 
it  should  choose,  in  the  manner  it  should 
choose,  and  by  whom  it  should  choose. "  The 
cases  of  State  v.  Cones,  16  Neb.  444,  and 
Belles  V.  Burr,  76  Mich.  1,  were  decided  on 
the  same  principle.  The  late  case  of  Coffin 
V.  Thompson,  21  L.  R.  A.  662,  does  not  con- 
flict with  the  decisions  above  cited.  The 
act  of  the  legislature  declared  unconstitu- 
tional  in  the  Coffin  Case  authorized  women 
to  vote  at  all  elections  for  school,  village, 
and  city  officers,  and  it  was  decided  that  it 
was  not  competent  for  the  legislature  to  con- 
fer the  elective  franchise  upon  women  for  the 
purpose  of  voting  in  cit^  elections.  Such 
elections  were  embraced  m  the  constitution 
of  that  state,  and  hence  the  qualifications  of 
electors  prescribed  by  the  constitution  for 
voters  at  all  elections  applied.  The  consti- 
tution expressly  referred  to  city  elections  and 
provided  that  the  officers  of  cities  and  vil- 
lages  shall  be  elected  at  such  time  and  in 
such  manner  as  the  legislature  may  direct. 
But  the  distinction  drawn  in  the  cases  we 
have  cited  was  recognized.  The  opinion 
says :  *^  These  cases  involved  the  validity  of 
acts  conferring  upon  females  the  right  to 
vote  for  school  district  officers,  imder  consti- 
tutions which,  like  our  own,  name  no  school 
district  officer,  do  not  prescribe  or  suggest 
how  such  officers  shall  be  chosen,  but  in  ex- 
press terms  relegato  to  the  legislature  the 
duty  of  providing  for  and  establishing  a  sys- 
tem of  primary  schools."  In  speaking  of  the 
power  of  the  legislature  to  prescribe  qual- 
ifications of  city  officers.  Judge  Dixon  said  in 
State  V.  Von  Baumhach,  12  Wis.  810:  **A8 
to  all  such  offices  and  public  trusts,  to  which 
the  people,  in  the  exercise  of  their  paramount 
authority,  have  impliedly  declared  who  shall 
be  eligible,  either  by  prescribing  special 
circumstances  which  shall  disqualify,  or  by 
reserving  to  themselves  or  to  the  appointing 
authorities  a  certain  freedom  of  choice,  there 
are  very  obvious  reasons  for  holding  that 
eligibility  is  in  the  nature  of  a  constitutional 
right,  and  that  the  legislature  possesses  no 
power  of  exclusion  not  given  by  the  consti- 
tution ;  but  it  is  manifest  that  those  reasons 
cannot  be  applied  to  a  mere  statutory  office 
which  the  legislature  may  create  and  abolish 
at  will,  and  concerning  which  the  constitu- 
tion contains  no  express  provisions." 

A  careful  examination  of  all  the  authori- 
ties at  hand  has  not  revealed  any  conflict  as 
to  the  principles  of  law  announced  in  the 
foregoing  cases.  The  right  of  suffrage  is  not 
an  inherent  right,  but  is  subject  to  the  dis- 

Sosal  of  the  sovereign  power  of  t^  state. 
I  the  constitution  has  regulated  it  in  any 
department  of  government,  it  is  subject  to 
the  limitations  of  that  instrument,  but  should 
this  matter,  important  as  it  is,  be  entirely 
relegated  to  the  legislature,  or  left  entirely 
to  its  discretion,  the  only  limitations  placed 
upon  legislative  power  are  contained  in  the 
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Federal  Constitution.  The  principles  of  law 
here  stated  must  govern  us  in  testing  the 
constitutionality  of  the  act  of  the  legisla- 
ture in  question,  and  euided  by  theoi  the 
conclusion  is  inevitable.  The  constitution 
is  a  limitation  upon  the  powers  of  the  legis- 
lature, and  it  is  incumbent  on  those  who 
maiutain  that  the  legislatiu*e  is  forbidden  to 
act  in  the  matter  to  point  out  the  specific  pro- 
visions of  the  constitution  containing  the  pro- 
hibition. If  we  entertain  a  reasonable  doubt 
about  the  act  being  in  violation  of  the  plain 
spirit  and  provisions  of  the  constitution,  the 
question  must  be  resolved  in  favor  of  the  act. 
There  are  provisions  in  the  constitution 
which  apply  to  municipal  corporations,  but 
we  do  not  think  that  section  1  of  article  6 
does.  On  the  contrary,  a  careful  considera- 
tion of  the  provisions  of  the  constitution  ap- 
plicable impress  us  with  the  view  that  the 
n-'visershave  purposely  exempted  municipal- 
ities from  its  provisions,  and  relegated  the 
matter  to  the  legislature.  "We  are  duly  sensi- 
ble of  the  gravity  of  this  question,  and  have 
given  it  that  consideration  which  its  impor- 
tance demands.  Municipalities  are  auxili- 
aries of  state  governments,  and  the  rights 
and  interests  affected  by  them  are  just  as 
vital  and  dear  as  those  involved  in  state  and 
county  governments,  and  in  some  particulars 
even  more  so.  The  justice  or  wisdom  of  con- 
stitutional or  statutory  regulations,  however, 
are  matters  not  subject  to  our  control,  but 
we  must  give  effect  to  the  law  according  to 
its  meaning  to  be  ascertained  bv  a  considera- 
tion of  all  of  its  provisions.  The  authorities 
cited  by  counsel  on  this  branch  of  the  case 
have  been  carefully  read,  and  while  they 
sustain  fully  the  position  that  the  legislature 
cannot  make  any  unreasonable  or  unnecessary 
fcgulations  tending  to  abridge  or  impair  the 
right  of  suffrage  secured  by  the  constitution, 
they  fall  shurt  of  establishing  the  vital  point 
in  this  case,  that  elections  to  fill  municipal 
offices  created  by  the  legislature  are  subject 
to  suffrage  clauses  in  constitutions  with  pro- 
visions similar  to  our  own.  The  decision  in 
Gooding  v.  Brown,  22  Fla.  487,  was  made  un- 
der the  old  constitution,  and  it  is  clear  that 
the  clause  in  that  instrument  prescribing  the 
qualifications  of  voters  was  recognized  as  ap- 
plying to  municipal  elections,  as  it  undoubt- 
edly aid,  but  the  limitations  in  the  present 
constitution  do  not  apply  to  such  elections 
as  we  have  pointed  out.  The  case  of  People 
V.  Csyiaday,  mpra,  was  well  considered,  and 
containa  a  lucid  statement  of  the  law,  but 
there  it  was  clear  that  the  constitutional 
limitation  as  to  suffrage  did  apply  to  munic- 
ipal elections.  The  constitution  of  North 
Carolina,  in  broad  terms,  provided  that  every 
male  person  twenty-one  years  old,  resident 
in  the  state  twelve  months,  and  in  the  county 
thirty  days,  shall  be  an  elector.  In  other 
sections  it  was  provided  that  all  county  and 
township  elections  shall  be  by  the  qualified 
voters  therein,  and  that  no  county,  city,  town 
or  other  municipal  corporation  shall  contract 
any  debt  unless  by  a  vote  of  a  majority  of 
the  (qualified  voters  therein.  There  was  noth- 
ing m  the  North  Carolina  constitution  to 
negative  its  application  to  municipal  elec- 
tions, but  its  provisions  showed  clearly  that 


it  was  intended  to  so  apply.  The  same  may 
be  said  of  the  case  of  Atty-Gen,  v.  Detroit, 
68  Mich.  218,  55  Am.  Rep.  675.  There  the 
clause  of  the  constitution  prescribing  the 
qualification  of  voters  expressly  refers  to  * 
elections  in  townships  and  wards,  and  there 
was  no  question  raised  as  to  the  application 
of  the  suffrage  clause  to  municipal  elections. 
None  of  the  decisions  cited  conflict  with  the 
construction  that  we  are  constrained  to  put 
upon  the  clauses  of  our  constitution.  The 
result  is,  that  none  of  the  grounds  alleged  in 
the  information  for  annulling  the  act  in  ques- 
tion, based  upon  the  exclusion  of  the  classes 
of  persons  mentioned  possessing  the  constitu- 
tional qualifications  of  voters  for  state  and 
county  officers  since  the  general  state  election 
in  1892,  are  availing.  The  legislature  had 
complete  power  over  this  matter,  and  in  the 
absence  of  constitutional  limitation  ita  will 
must  prevail. 

II.  Another  alleged  ground  attacking  the 
validity  of  the  act  in  question,  is  that  by  its 
terms  persons  were  permitted  to  vote  in  the 
municipal  election  who  were  (qualified  elect- 
ors at  the  general  state  election  held  next 
prior  thereto  but  who  had  afterwards  lost 
their  domicil  in  the  state  of  Florida  and 
county  of  Duval,  and  had  not  regained  the 
same  m  time  to  become  an  elector  at  the  time 
of  the  city  election.  The  act  confines  the 
right  to  vote  in  municipal  elections  to  resi- 
dents of  the  city  at  the  time  of  the  city  elec- 
tion, who  were  qualified  electors,  or  entitled 
to  become  such,  in  any  of  the  election  dis- 
tricts within  the  city  at  the  time  of  the  gen- 
eral state  election  held  next  preceding.  It 
is  insisted  that  this  will  permits  persons  to 
vote  in  the  city  election  who,  though  quali- 
fied electors  at  the  last  general  state  election, 
may  have  become  disqualified  to  vote,  since 
said  state  election,  by  reason  of  conviction 
for  crime  or  other  cause.  It  is  not  alleged 
as  a  matter  of  fact  that  any  such  disqualified 
persons  voted  at  the  election  in  July,  1898, 
but  the  law  is  claimed  to  be  void  because  by 
its  terms  such  persons  are  permitted  to  vote. 

The  election  commissioners  named  in  the 
act  are  required  to  prepare  a  list  of  the  elect- 
ors qualified  to  vote  in  each  of  the  city  wards 
at  the  last  general  state  election,  and  this 
is  made  the  list  of  electors  at  the  city  elec- 
tion, **  except  that  the  said  commissioners 
shall  add  to  or  strike  from  the  lists  the  names 
of  such  persons  as  may,  as  herein  provided, 
appear  improperly  placed  upon  or  left  off 
said  lists,  or  by  reason  of  subsequent  quali- 
fication entitled  to  be  added  theretg.^'  In 
making  the  list  of  electors  for  the  city  elec- 
tion the  commissioners  are  given  access  to 
the  county  registration  books,  tally  sheets, 
and  poll  lists  used  at  the  last  general  state 
election,  as  well  as  to  all  other  papers  in  the 
office  or  custody  of  the  county  supervisor  of 
registration,  and  in  the  office  of  the  tax  col- 
lector of  Duval  county.  The  names  of  the 
persons  on  the  list  when  made  are  required 
to  be  published,  and  the  election  commission- 
ers from  the  best  information  obtainable  are 
to  revise  the  lists  so  as  to  contain  all  and 
only  the  names  of  persons  who  at  the  time 
of  revision  are  residents  of  the  city,  and  who 
were  at  the  time  of  the  last  general  state 
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election,  qualified  electors  of  the  election 
districts  in  the  city,  or  who  have  since  that 
time  registered  and  paid  their  poll  taxes  as 

firovided  in  the  act.  It  is  also  provided  that 
f  an  elector  he  challenged  he  shall  make  oath 
that  he  is  a  resident  of  the  city  and  entitled 
to  vote  at  the  election.  "If  his  name  appears 
upon  the  list  of  electors  for  the  ward  (and, 
ii  rec|uired,  he  take  such  oath,)  he  shall  be 

Sermitted  to  vote,  but  no  person  whose  name 
oes  not  so  appear  shall  be  permitted  to  vote. " 

The  constitution  proviaes  that  no  person 
convicted  of  any  felony  by  a  court  of  record 
shall  be  qualified  to  vote  at  any  election  un- 
less restored  to  civil  rights,  and  the  legisla- 
ture is  directed  to  enact  the  neceseary  laws 
to  exclude  persons  convicted  of  certain  crimes 
from  the  right  of  suffrage.  Sections  4  and 
5.  article  6.  In  obedience  to  this  command 
the  legislature  has  enacted  a  general  law  ex- 
cluding persons  convicted  of  certain  crimes 
from  the  rifrht  of  suffrage.  Re 7.  Stat,  g  154, 
div.  5.  There  is  no  purpose  manifested  in 
the  act  under  which  the  election  in  question 
was  l^eld  to  repeal  the  general  law  in  refer- 
ence to  excluding  persons  convicted  of  crime 
from  voting  at  elections,  and  if  the  two  can 
be  construed  in  harmony  with  each  other  the 
rule  is  that  it  must  be  done.  The  act,  it  is 
true,  declares  those  persons,  residents  of  the 
city,  who  were  qualified  electors  at  the  time 
of  the  last  general  state  election,  or  entitled 
to  become  such  by  registration  and  the  pay- 
ment of  poll  taxes  due  for  1800  and  1891, 
qualified  and  entitled  to  vote  in  the  city 
election,  and  there  is  in  the  act  no  express 
direction  to  the  election  commissioners  to 
strike  off  the  names  of  persons  convicted  of 
crimes  disqualifying  them  to  vote  at  any 
election,  but  the  reference  is  to  the  qualified 
voters  at  the  last  state  election,  and  no  pur- 
pose is  shown  to  suspend  the  operation  of  the 
criminal  laws  in  reference  to  crimes  dis- 
qualifying one  to  vote.  The  general  law  and 
the  act  we  are  construing  can  be  construed 
in  harmony  in  reference  to  the  conviction  of 
crimes  taking  away  the  right  of  suffrage,  and 
this  being  the  case  such  construction  should 
be  given  to  them.  Those  who  possessed  the 
qualifications  of  electors  at  the  general  state 
election  next  preceding  the  city  election  and 
complied  with  the  law  as  to  registration  and 
the  payment  of  poll  taxes,  or  could  have 
done  so,  were  authorized  to  vote  at  the  city 
election  provided  they  were  at  that  time  resi- 
dents thereof.  Residence  of  a  qualified  voter 
in  the  citj^  at  the  time  of  the  election  in  con- 
nection with  the  qualifications  mentioned  at 
the  preceding  general  state  election  conferred 
the  right  to  vote  at  the  city  election  witiiout 
regard  to  changes  of  residence  since  the  said 
state  election.  There  is  no  constitutional 
prohibition  against  the  power  of  the  legisla- 
ture to  prescribe  such  qualifications. 

III.  It  is  further  alleged  that  the  act  is 
Toid  for  the  reason  that  by  the  terms  thereof 
only  those  persons  were  allowed  to  vote 
whose  names  appeared  on  the  lists  after  the 
same  had  been  revised  by  the  commissioners 
of  election,  without  regard  to  registration  in 
fact.  After  declaring  who  should  constitute 
the  qualified  electors  authorized  to  vote  at 
the  city  election  (being  those  persons  resid- 
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ing  in  the  city  at  the  time  of  the  city  elec- 
tion, and  who  at  the  time  of  the  general  state 
election  held  next  preceding,  were  qualified 
electors  of  any  of  the  election  districts  with- 
in said  city,  or  who  v.yre  entitled  to  qualify 
themselves  to  vote  at  said  state  election  by 
registering  and  paying  their  poll  taxes  due 
for  the  years  1890  and  1891),  the  act  directs 
the  commissioners  of  election  to  prepare  a 
list  of  the  electors  qualified  to  vote  at  each 
of  the  city  wards  at  the  last  general  state 
election,  and  this  list,  it  is  declared,  shall 
constitute  the  qualified  electors  to  vote  at 
the  city  election,  subject  to  revision  and  al- 
teration as  provided  in  the  act.  In  making 
up  the  list  of  qualified  voters  for  the  city 
election  access  was  given  the  commissioners 
to  the  county  registration  books,  tally  sheets 
and  poll  lists  used  at  the  last  general  state 
election,  and  all  other  papers  in  the  ofiSce  or 
custody  of  the  county  supervisor  of  registra- 
tion, and  in  the  ofl^ce  of  the  tax  collector  of 
Duval  county.  The  names  of  the  qualified 
voters  on  the  list  prepared  by  the  commis- 
sioners are  required  to  be  published,  not 
more  than  two  weeks  before  the  city  elec- 
tion, one  time  in  a  newspaper  with  notice 
of  a  time  and  place  when  the  commissioners 
would  meet  to  revise  the  list,  the  notice  to 
be  published  at  least  two  days  before  the 
meeting.  At  the  time  and  place  mentioned 
in  the  notice  the  commissioners  were  re- 
quired to  meet,  and  **from  the  best  informa- 
tion obtainable  revise  said  lists  so  as  to  con- 
tain all  and  only  the  names  of  persons  at  that 
time  residents  of  said  city,  and  who  were» 
at  the  time  of  the  last  general  sti^  election, 
qualified  electors  of  the  election  districts  in 
said  city,  or  who  have  since  that  time  regis- 
tered and  themselves  paid  their  own  poll 
taxes  for  the  years  1890  and  1891.  Such  fists 
so  revised  shall  constitute  the  list  of  qualified 
voters  for  the  several  wards  at  said  city  elec- 
tion." It  is  further  provided  that  not  lesa 
than  five  printed  copies  of  the  lists  for  each 
ward  shall  be  made  out,  on  the  same  form  as 
the  county  registration  books,  so  as  to  show 
the  number  of  registration  certificates,  age, 
color,  etc.,  and  each  copy  to  be  certified  to 
be  correct  by  the  chairman  of  the  board  of 
election  commissioners.  The  lists  so  made 
and  certified  are  for  the  use  of  the  inspectors 
and  clerks  appointed  to  hold  the  election, 
and  they  are  required  to  be  prepared  and  open 
to  inspection  at  least  five  days  before  the 
election,  and  subject  to  correction  of  clerical 
errors  by  the  board  of  election  commission- 
ers. No  person  whose  name  does  not  appear 
upon  the  list  of  electors  for  the  wards  £jiall 
be  permitted  to  vote. 

It  is  apparent  from  the  provisions  of  the 
act  that  the  commissioners  were  not  givea 
arbitrary  power  to  put  on  the  list  to  be  pre- 
pared by  them  such  names  as  they  pleased, 
but  it  was  made  their  duty  to  place  thereon, 
all  and  only  the  names  of  persons  possessing 
the  qualifications  of  electors  prescribed  by" 
the  act  for  voting  in  the  municipal  election. 
In  ascertaining  who  were  the  persons  au- 
thorized to  vote  in  the  city  election  the  com- 
missioners were  under  a  duty  t-o  act  accord- 
ing to  law,  and  not  arbitrarily,  and  tl  eii 
action  in  this  respect  was  subject  to  review 
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by  a  court  of  competent  luriadiction.  Many 
authorities  hold  that  where  a  law  provides 
that  no  vote  shall  be  received  at  an  election 
anless  the  name  of  the  voter  is  on  the  regis- 
tration list  as  prepared  by  the  registering 
officers,  it  is  in  violation  of  that  portion  or 
the  constitution  defining  the  qualifications 
of  electors.  DelU  v.  Kennedy^  State  v.  Cor- 
fi^f  J^gett  V.  Eudean,  and  I^eople  v.  Oana- 
day^  eupra,  belong  to  this  class  of  decisions. 
They  are  based  upon  the  theory  that  the  con- 
stituttonal  qualifications  of  electors  apply, 
and  that  the  legislature  cannot  by  any  regu- 
lations deprive  the  voter  of  a  right  given  him 
by  the  constitution  without  fault  on  his  part. 
But  as  we  have  already  seen,  the  qualifica- 
tiona  of  electors  prescribed  by  our  constitu- 
tion at  all  elections  under  it  do  not  apply  to 
municipal  elections,  hence  there  is  no  inhibi- 
tion in  this  clause  against  the  authority  of 
the  legislature  to  make  the  ascertainment  of 
the  elector's  right  to  vote  in  the  city  election 
by  the  election  commissioners  conclusive. 
It  may  be  contended,  however,  that  after 
prescribine;  the  qualifications  of  those  who 
were  entitled  to  vote  in  the  municipal  elec- 
tion, the  legislature  could  not  confer  upon 
the  commissioners  the  power  to  conclusively 
determine  who  were  possessed  of  the  qualifi- 
catioDS  thus  prescribed,  on  the  ground  that 
It  was  granting  to  a  mere  ministerial  board 
ludiciaT  powers  with  which  it  could  not  be 
invested.  If  it  be  conceded  that  the  legisla- 
ture could  not  make  the  ministerial  ascer- 
tainment by  the  board  of  election  commis- 
sioners conclusive  of  the  voter's  right  under 
the  statute,  this  will  not  authorize  the  vaca- 
tion of  the  election  held  in  July  last  on  the 
showing  before  us.  It  is  not  alleged  or 
claimed  that  any  voter  was  denied  his  right 
to  vote  at  said  election  by  reason  of  the  fail- 
ure of  the  commissioners  to  perform  their 
duty  under  the  statute,  and  for  au^ht  we 
know  every  person  in  the  city  authorized  to 
vote  cast  his  ballot.  The  legislature  had  the 
right  to  prescribe  the  aualincations  of  voters 
at  such  an  election,  ana  it  was  competent  for 
it  to  provide  the  means  of  ascertaining  who 
were  the  persons  authorized  to  vote.  Al- 
though the  action  of  a  ministerial  board  in 
performing  the  duty  of  ascertaining  the 
qualified  electors  under  a  statute  may  not  be 
given  a  conclusive  effect  as  to  the  voter's 
rights,  and  to  the  extent  that  the  statute  be- 
fore us  undertakes  to  make  such  action  con- 
clusive, it  may  be  inoperative,  yet  this  alone 
should  not  invalidate  an  election  in  the  ab- 
sence of  any  showing  that  voters  were  de- 
prived of  any  rights  under  the  statute. 

IV.  It  is  also  alleged  that  by  the  terms  of 
the  act  in  question  the  qualified  electors  of 
the  city  of  Jacksonville  were  not  permitted 
to  vote  for  whom  they  pleased,  but  were  re- 
stricted in  the  right  oi  suffrage  to  vote  for 
persons  whose  names  were  placed  upon  an 
ofllcial  ballot  by  the  election  commissioners. 
It  has  been  hela  by  this  court  that  the  last 
clause  of  section  6  of  article  6  of  the  Consti- 
tution, which  is,  that  ""in  all  elections  by 
the  people  the  vote  shall  (be)  by  ballot,*" 
applies  to  municipal  elections.  State  v. 
Andereon,  26  Fla.  240.  We  still  adhere  to 
this  decision.  It  was  here  said  that  **  the  ma- 
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terial  guarantee  of  this  constitutional  man- 
date of  vote  by  ballot  is  inviolable  secrecy 
as  to  the  person  for  whom  an  elector  shall 
vote.  The  distinguishing  theory  of  the  bal- 
lot system  is  that  every  voter  shall  be  per- 
mitted to  vote  for  whom  he  pleases,  and  that 
no  one  else  shall  be  in  a  position  to  know  for 
whom  he  has  voted,  or  shall  know  unless  the 
voter  shall  of  his  own  free  will  inform  him." 
There  is  no  doubt  in  our  minds  about .  the 
right  of  the  legislature  to  prescribe  an  offi- 
cial ballot  and  to  prohibit  the  use  of  any 
other,  and  the  provisions  of  the  act  in  refer- 
ence to  printing  the  names  of  candidates  reg- 
ularly nominated  by  a  convention,  mass- 
meeting,  or  primary  election,  or  who  run  as 
independents,  are  valid.  But  the  legislature 
cannot,  in  our  judgment,  restrict  an  elector 
to  voting  for  some  one  of  the  candidates 
whose  names  have  been  printed  upon  the  ofil- 
cial  ballot.  He  must  be  left  free  to  vote  for 
whom  he  pleases,  and  the  constitution  has 
guaranteed  to  him  this  right.  If  the  legis- 
lature can  restrict  the  voter  to  some  candidate 
whose  name  is  printed  on  the  official  ballot, 
then  it  may  prescribe  such  regulations  for 
getting  the  names  of  candidates  on  the  ballot 
as  will  completely  destroy  the  liberty  of 
choice. 

Counsel  for  defendants  contend  that  while 
the  act  prescribes  an  official  ballot,  and  pro- 
hibits the  use  of  any  other,  and  also  provides 
for  the  printing  upon  the  official  ballot  to  be 
used,  the  names  of  all  candidates  who  have 
been  certified  to  the  election  commissioners 
as  put  in  nomination  by  any  convention, 
mass  meeting,  or  primary  election,  as  well 
as  independent  candidates  who  have  the  in- 
dorsement for  that  purpose,  of  ten  per  cent, 
and  not  less  than  twenty -five,  of  the  electors 
qualified  to  vote  for  such  office,  yet  it  does 
not  prohibit  the  voter  from  putting  another 
name  by  **  paster"  over  the  name  of  any  can- 
didate  on  the  ballot,  or  from  erasing  the 
name  of  any  candidate  and  writing  in  lieu 
thereof  another  of  the  voter's  choice.  We 
have  considered  the  cases  cited  on  this  point. 
State  V.  Black,  54  N.  J.  L.  446.  16  L.  R.  A. 
769 ;  Detroit  v.  Rush,  82  Mich.  533,  10  L.  R. 
A.  171.  and  DeWaU  v.  Bartley,  146  Pa.  529. 
16  L.  R.  A.  771.— -and  recognize  fully  the 
rule  that  every  presumption  is  in  favor  of 
the  constitutionality  of  the  law.  and  that  it 
will  require  a  very  clear  case  to  justify  a 
court  in  strikintr  it  down  on  the  ground  of 
unconstitutionality.  It  is  also  true  that 
where  an  act  is  fairly  susceptible  of  two  con- 
structions, one  of  which  conflicts  while  the 
other  is  in  harmony  with  the  constitution, 
that  construction  which  supports  will  be 
preferred  to  that  which  destroys  the  law. 
ehnporia  v.  Norten,  13  Kan.  569.  The  act 
before  us  prescribes  an  official  ballot  and 
prohibits  the  use  of  any  other.  Upon  each 
ballot  shall  be  printed  in  uniform  plain  type 
in  a  single  column  the  names  of  all  the  can- 
didates certified  to  the  election  commission- 
ers in  the  manner  provided  in  the  act,  and 
the  names  of  all  candidates  for  the  same  office 
shall  be  printed  together,  and  arranged  al- 
phabetically according  to  the  initials  of  their 
surnames,  irrespective  of  party.  Immedi- 
ately to  the  left  of  each  name,  in  a  line  with 
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the  middle  of  the  letters  of  the  name,  a  dash 
or  short  line  not  less  than  one  quarter  of  an 
inch  in  length  is  required  to  be  printed. 
Specific  directions  are  then  given  for  arrang- 
inc:  on  the  ballot  the  names  of  the  various 
officers  to  be  voted  for  as  follows,  viz.  :  **0n 
said  ballots  shall  be  printed,  first,  under  the 
head  of  'Mayor,'  the  words  *vote  for  one,' 
followed  by  the  names  of  all  the  candidates 
for  that  office ;  next  undei  the  head  'Council- 
men  at  Large,*  the  words  'vote  for  seven,' 
followed  bv  the  names  of  all  the  candidates 
for  that  office, "  and  so  on  for  all  the  ofilcers 
to  be  elected.  On  the  ballots  for  councilmen 
at  large  on  the  line  with  the  name,  the  num- 
ber of  the  ward  in  which  the  candidate  re- 
sides is  printed,  and  each  ballot  is  to  have 
attached  to  it  a  stub  so  attached  that  when 
the  ballot  is  folded  the  stub  can  be  detached 
without  injury  to  the  ballot  or  exposing  its 
contents,  upon  which  stub  the  number  of  the 
ballot  for  that  ward  must  be  printed.  Pro- 
vision is  also  made  for  attaching  together  in 
blocks  the  ballots  for  use  at  the  wards,  the 
number  of  the  ballots  to  be  used,  and  for  fur- 
nishing the  inspectors  of  election  with  the 
ballots  for  use  on  the  day  of  election.  It 
was  entirely  competent  for  the  legislature  to 
prescribe  the  regulations  here  referred  to, 
and  if  there  were  no  others  on  the  subject  of 
casting  the  ballot,  we  think  the  voter,  al- 
though confined  to  the  use  of  the  official 
ballot,  could  put  upon  it  the  name  of  any 
person  in  lieu  of  the  name  of  the  candidate 
printed  thereon,  and  such  a  ballot  would  be 
legal.  There  is  in  the  provisions  here  re- 
ferred to  no  denial,  express  or  implied,  of 
his  right  to  do  so,  and  under  the  aecisions 
cited  we  think  he  would  have  such  right. 
But  in  another  portion  of  the  same  section 
of  the  act,  in  providing  for  the  entrance  of 
the  voter  into  the  polling  place  and  the  re- 
ceipt by  him  of  an  ofiicial  ballot,  it  is  en- 
acted that  "he  shall  go  to  one  of  the  voting 
shelves,  tables,  or  compartments,  and  there 
privately  cross  or  check- mark  across  the  dash, 
or  short  line  in  front  of  the  name  .of  the  can- 
didate of  his  choice  for  each  office  to  be  filled, 
which  cross  or  check  shall  constitute  his 
vote."'  The  requirement  is  that  he  shall 
check  the  name  of  the  candidate  of  his  choice. 
The  candidate  here  referred  to  cannot  fairly 
or  naturally  mean  any  other  than  some  can- 
didate whose  name  had  gotten  on  the  ballot 
in  the  manner  provided  in  the  act.  This  is 
the  only  fair  and  reasonable  construction  to 
be  put  upon  the  clauses  mentioned,  and  its 
effect  is  to  restrict  the  voter  to  a  choice  of 
candidates  printed  on  the  ballot  whidi  we 
have  said  cannot  be  done.  That  phase  of  the 
act,  then,  which  restricts  the  voter  to  check- 
ing the  name  of  some  candidate  on  the  official 
ballot  is  in  conflict  with  the  constitutional 
provision  in  reference  to  voting  by  ballot. 

The  result  just  stated  gives  rise  to  the 
question  whether  the  valid  parts  of  the  act 
can  remain  operative,  notwithstanding  the 
unconstitutional  feature,  and  whether  they 
are  so  essentially  and  inseparably  connected 
in  substance  that  the  legislature  would  not 
have  enacted  the  one  without  the  other.  If 
the  two  can  be  separated  and  the  legislative 
purpose  expressed  in  the  valid  portion  can 


be  accomplished  Independently  of  the  void 
part,  and  considering  the  entire  act  it  can- 
not be  said  that  the  legislature  would  not 
have  passed  the  valid  part  had  it  been  known 
that  the  invalid  portion  must  fail ;  it  is  our 
duty  to  sustain  so  much  as  is  good.  In  Bhig- 
lUh  V.  8UUe,  81  Pla.  840,  and  Donald  v.  State, 
Id.  255,  the  constitutionality  of  the  Act  of 
1891,  reducing  a  grand  jury  to  twelve  per- 
sons, and  giving  eight  of  the  number  the 
right  to  find  a  bill,  was  before  us.  It  was 
held  that  the  legislature  could  not  authorize 
less  than  twelve  grand  jurors  to  find  an  in- 
dictment, but  upon  consideration  of  the  en- 
tire act  in  which  the  provision  reducing  the 
number  to  twelve  was  found,  it  could  not  be 
said  that  the  legislature  would  not  have 
passed  the  provision  making  the  jury  consist 
of  twelve  persons  had  it  been  known  that  the 
other  clause  authorizing  eight  to  concur  in 
finding  indictments  could  not  be  carried  out. 
In  the  Donald  Case  it  was  said  that  "  the  dis- 
tribution of  statutes  into  sections  is,  how- 
ever, purely  artificial,  and  in  determining 
whether  the  valid  parts  can  remain  operative 
notwithstanding  the  unconstitutional  parts, 
the  point  is  not  whether  they  are  contained 
in  the  same  section,  but  whether  they  are 
essentially  and  inseparably  connected  in  sub- 
stance, or  are  so  interdependent  that  the  leg- 
islature would  not  have  enacted  one  without 
the  other."  The  unconstitutional  feature  of 
the  statute  now  before  us  is  in  requiring  the 
voter  to  check  a  candidate  printed  on  the 
official  ballot.  If  this  feature  be  eliminated 
the  remaining  portions  of  the  act  are  suffi- 
cient to  authorize  an  election  and  permit  the 
electors  to  vote  for  whom  they  please.  The 
leading  and  controlling  purpose  of  the  act 
was  to  permit  the  electors  named  in  it  to  vote 
for  municipal  officers  in  the  city  of  Jackson- 
ville, and  we  cannot  say  that  the  legislature 
would  not  have  passed  the  valid  portions  of 
the  act  if  the  void  feature  had  been  called  to 
its  attention.  The  greatest  difficulty  we  have 
had  on  this  branch  of  the  case  is  in  deter- 
mining the  effect  of  the  void  portion  of  the 
act  on  the  election  already  held.  In  the  case 
of  8taU  V.  CoMtantine,  42  Ohio  St.  487,  61 
Am.  Rep.  888,  it  wds  decided  on  quo  war- 
ranto proceedings  that  a  statute  authorizing 
an  election  of  four  members  of  the  police 
board  at  the  same  election,  but  denying  an 
elector  the  right  to  vote  for  more  than  "two 
members,  and  directed  the  rejection  of  any 
ballot  with  more  than  two  names  on  it,  was 
in  conflict  with  the  constitution  regulating 
the  right  to  vote  by  ballot,  and  that  the 
members  elected  at  such  an  election  were  not 
duly  elected,  and  should  be  ousted  from  their 
offices.  In  People  v.  Kenney.  96  N.  Y.  294, 
it  was  held  that  where  part  of  a  statute  waa 
unconstitutional,  this  did  not  affect  the  va- 
lidity of  the  remainder,  unless  the  provisions 
are  so  interdependent  tliat  one  cannot  operate 
without  the  other,  or  are  so  related,  in  sub- 
stance and  object,  that  it  is  impossible  to  sup- 
pose that  the  legislature  would  have  passed 
the  one  without  the  other.  After  striking 
out  the  invalid  part,  if  that  which  remains 
is  complete  in  itself  and  capable  of  being 
executed  in  accordance  with  the  apparent  leg- 
islative intent,  it  must  be  retainea,  and  this 
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issoalthongh  the  condemned  portion  is  found 
in  the  same  section  with  the  part  retained. 
In  this  case  it  was  farther  held,  in  constru- 
ing an  act  providing  for  the  election  of  al- 
dermen at  large  of  the  city  of  New  York,  and 
prohibiting  the  electors  from  voting  for  more 
than  two  uiirds  of  the  whole  number  to  be 
elected,  that  conceding  such  a  provision,  as 
Ui  voting  for  two  thirds  onlj,  to  be  in  con- 
flict with  the  constitution,  this  did  not  affect 
the  validity  of  the  residue  of  the  section,  or 
prevent  the  election  of  aldermen  in  the  man- 
ner specified.  It  is  said :  **  So  far  as  the 
case  di.scloses,  every  voter  in  the  city  voted 
for  as  many  candidates  for  aldermen  at  large 
as  he  wished  to.  It  does  not  appear  that  any 
voter  claimed  the  right  to  vote  for  all  the 
six  aldermen,  and  was  denied  that  right.  If 
he  chose  voluntarily  to  waive  his  constitu- 
tional right  to  vote  for  six,  and  to  vote  for 
but  four,  that  he  could  do  and  his  ballot 
would  be  a  valid  ballot.''  People  v.  Perley, 
80  N.  Y.  624,  holds  that  where  a  statute 
prohibits  those  voting  at  an  election  from 
voting  for  more  than  two  of  three  officers  to 
be  elected,  ballots  cast  in  pursuance  of  the 
act  are  not  invalidated  by  its  unconstitution- 
ality in  part ;  the  fact  that  the  electors  exer- 
cised in  part  only  their  privilege  or  duty  of 
voting,  does  not  affect  the  votes  actually 
given.  The  decision  in  Andrews  v.  Saucier^ 
13  La.  Ann.  801,  was  that  the  principal  ob- 
ject of  an  election  is  the  casting  of  votes,  and 
the  unconstitutionality  of  police  provisions 
of  an  election  law  cannot  render  votes  cast 
illegal,  and  thus  disfranchise  those  who  vote ; 
the  citizens  have  the  prerogative  of  voting, 
and  the  legislature  cannot,  bv  encompassing 
with  unconstitutioi^l  provisions  an  election 
law,  make  the  votes  of  electors  null  and  void. 
The  public  good  demands  that  the  will  of 
the  people  as  determined  at  the  ballot  box 
should  not  lightly  be  disturbed. 

Id  considering  objections  to  an  election  on 
the  ground  that  the  registration  law  made 
DO  provision  for  the  registration  of  those  who 
might  become  qualifl^  to  vote  after  the  reg- 
istration is  closed,  and  before  the  day  of  elec- 
tion, Judge  M'K&j  said,  in  Weily,  Calhoun, 
25  Fed.  Hep.  865 :  **  It  seemft  to  me  that  such 
objections  to  the  registration  ought,  for  rea- 
sons of  public  policy,  to  conform  to  the  rules 
applicable  to  objections  to  elections  not  held 
in  strict  conformity  to  law,  to  wit :  it  should 
be  made  affirmatively  to  appear  that  the  re- 
sult would  have  been  different  had  the  il- 
legality not  existed.  Perhaps  the  voter 
might  have  private  redress  for  the  wrong 
done  him  in  refusing  his  vote,  but  that  is  a 
very  different  thing  from  making  an  election 
▼oid  on  a  mere  abstraction  not  affecting  the 
result."  In  the  Ohio  case  cited,  the  void 
portion  of  the  act  was  regarded  as  destructive 
of  the  whole,  but  the  other  cases  mentioned 
are  opposed  to  this  view. 

As  has  already  been  stated,  if  we  reject 
the  void  portion  of  the  act  before  us,  which 
must  be  done,  what  remains  is  sufficient  to 
authorize  an  election,  and  there  is  no  allega- 
tion that  any  voter,  at  the  election  in  ques- 
tion, desired  to  vote  for  any  other  person 
than  some  candidate  on  the  official  ballot, 
tad  was  as  a  matter  of  fact  denied  the  right 
22L.R.A. 


to  do  so.  The  state  is  standing  entirely 
upon  tlie  unconstitutionality  of  the  entire 
act,  and  the  rights  of  all  the  voters  at  the 
election  are  involved.  The  better  rule  is, 
it  seems  to  us,  that  where  an  election  au- 
thorized to  be  held  is  attacked  solely  on  the 
ground  of  the  illegality  of  some  of  the  pro- 
visions of  the  law  under  which  it  is  held, 
but  not  affecting  it  as  an  entirety,  it  should 
be  made  affirmatively  to  appear  that  the  re- 
sult would  have  been  different  had  the  ille- 
gality not  existed. 

V.  What  has  been  said  disposes  of  all  the 
objections  alleged  in  the  information  to  the 
validity  of  the  act  in  question,  but  others 
were  ureed  in  argument  here  and  insisted  on 
in  the  briefs  filed,  and  we  should  notice  them. 
Several  objections  are  made  to  the  provisions 
of  the  act  requiring  the  payment  of  poll 
taxes  bv  those  who  were  entitled  to  qualify 
themselves  to  vote  at  the  last  general  state 
election  by  registrati  >n  and  the  payment  of 
their  poll  taxes  for  the  years  1890  and  1891, 
but  failed  to  do  so.  The  first  objection  un- 
der this  head  is,  that  the  act  is  void  because 
it  requires  the  voter  to  pay  in  person  the  poll 
taxes  mentioned,  and  denies  him  the  right  to 
do  80  by  an  agent.  The  language  of  the  act 
on  this  subject  is:  ** Provided,  however, 
that  prior  to  the  holding  of  the  first  city 
election  as  provided  herein,  there  shall  be 
given  to  each  person  who  was  entitled  to 
qualify  himself  as  an  elector  at  the  last  state 
election  by  registration  and  the  payment  of 
his  poll  taxes  for  the  years  1890  and  1891, 
and  failed  to  do  so,  an  opportunity  to  qual- 
ify by  registering  and  himself  paying  his 
own  poll  taxes  for  such  years,  more  than  two 
weeks  before  said  first  city  election."  The 
list  of  persons  authorized  to  vote  at  the  city 
election  prepared  by  the  commissioners  of 
election  is  required  to  be  revised  so  as  to 
contain  "all  and  only  the  names  of  persons 
at  that  time  residents  of  said  city  and  who 
were,  at  the  time  of  the  last  general  state 
election,  qualified  electors  of  the  election 
districts  in  said  city,  or  who  have  since  that 
time  registered  and  themselves  paid  their 
own  poll  taxes  due  for  the  years  1890  and 
1891."  Our  construction  of  the  provisions 
mentioned  is,  that  they  do  not  deprive  the 
voter  of  his  right  to  pay  his  poll  taxes 
through  an  authorized  agent,  and  that  a  pay- 
ment made  by  such  agent  would  be  a  valid 
payment  under  the  terms  of  the  act.  A  lib- 
eral construction  should  obtain  in  favor  of 
the  voter's  right  to  make  the  payment  through 
another,  and  the  act  does  not  in  terms  deny 
such  right.  It  is  true  it  says  ''himself  pay- 
ing his  own  poll  taxes"  for  the  years  men- 
tioned, but  the  general  principle,  qui  faeii 
per  cUiumfacit  per  se,  should  apply,  and  the 
payment  through  an  authorized  agent  would 
be  the  payment  by  the  voter  himself.  In  the 
case  of  State  v.  Johnaan,  80  Fla.  499,  we  held 
that  under  the  statutes  regulating  the  pay- 
ment of  poll  taxes  since  June  12,  1892,  a  tax 
collector  had  no  right  to  refuse  to  receive 
such  taxes  when  tendered  by  a  party  on  be- 
half of  others  from  whom  they  are  due,  al- 
though the  person  making  the  tender  was 
not  authorized  by  the  other  persons  to  pay 
the  same.    This  was  the  construction  put 
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upon  the  statutes  in  force  since  the  adoption 
of  the  Revised  Statutes  in  reference  to  pay- 
ing poll  taxes,  and  no  question  as  to  tlie 
power  of  the  legislature  to  restrict  the  voter 
to  the  payment  of  such  taxes  in  person  arose 
or  was  decided  in  the  case.  In  the  present 
case  we  hold  that  the  legislature  has  not 
denied  the  voter  the  right  to  pay  his  poll 
taxes  through  another  authorized  to  do  so, 
and  that  payments  made  by  such  agent  must 
be  considered  payments  made  by  the  voter 
himself.  This  being  the  proper  construction 
to  be  placed  upon  the  act,  it  is  unnecessary 
to  say  anything  in  reference  to  the  power  of 
the  legislature  to  require  payments  in  person 
by  the  voter. 

VI.  It  is  further  objected  that  the  act  un- 
der consideration  requires  the  payment  of  two 
poll  taxes,  that  is,  poll  taxes  for  both  of  the 
years  1890  and  1891,  as  a  prerequisite  to  the 
right  to  vote  in  the  municipal  election  held 
in  July,  1893.  Tbe  meaning  of  the  act,  and 
hence  the  proper  construction  to  be  put  upon 
it,  is  that  the  class  of  persons  mentioned  as 
being  entitled  to  qualify  themselves  to  vote 
at  the  last  general  state  election,  by  registra- 
tion and  the  payment  of  their  poll  taxes  for 
the  years  1890  and  1891,  and  failed  to  do  so, 
shall  be  permitted  to  do  so  by  registering 
before  the  election  commissioners  and  pay- 
in;;,  within  the  time  specified,  such  poll 
taxes  as  they  were  due  for  the  years  1890  and 
1891.  The  act  does  not  impose  upon  the  class 
of  persons  mentioned  any  poll  taxes  that 
were  not  due  for  the  years  1890  and  1891,  but 
does  require  the  voter  to  pay  within  the  time 
mentioned  in  the  act  such  poll  taxes  as  he 
would  have  had  to  pay  in  order  to  vote  at 
the  state  election  in  1892.  This  is  apparent 
from  the  language  of  the  act,  that  they  shall 
"pay  their  own  poll  taxes  due  for  the  years 
1890  and  1891.  **  Under  the  state  registration 
law  the  supervisor  of  registration  was  di- 
rected to  note  on  the  books  to  be  furnished 
the  inspectors  of  the  different  election  dis- 
tricts the  names  of  all  persons  registered 
therein  who  shall  have  paid,  at  least  thirty 
days  before  the  day  of  election,  their  poll 
taxes  for  two  years  next  preceding  such  elec- 
tion as  shown  by  the  lists  furnished  to  the 
supervisor  by  the  tax  collector,  and  only  such 
persons  shall  be  deemed  qualified  voters  or 
authorized  to  vote  at  any  general,  special  or 
municipal  election;  "provided,  that  no  per- 
son shall  be  prevented  from  voting  on  ac- 
count of  not  having  so  paid  a  poll  tax,  for 
any  year  which  shall  not  have  been  lawfully 
assessable  against  him  by  reason  of  his  not 
having  been  a  resident  of  the  state,  or  not 
having  been  of  age,  and  who  shall  have  ob- 
tained from  such  supervisor  a  certificate  to 
that  effect,  and  shall  at  the  time  of  offering 
to  vote  exhibit  such  certificate  to  the  in- 
spector of  elections."  Rev.  Stat.  §  178.  The 
act  under  consideration  has  reference  to  the 

EoU  taxes  due  under  the  General  Revenue 
aw  for  the  years  1890  and  1891,  and  if  no 
poll  taxes  were  due  under  the  requirements 
of  that  law,  then  none  could  be  insisted  on 
under  the  municipal  act  as  a  prerequisite  to 
the  right  to  vote  in  the  city  election.  If, 
however,  a  poll  tax  was  due  for  either  of  the 
years  mentioned,  it  was  required  to  be  paid. 
22  L.  R  A. 


This  is  the  proper  construction  to  be  placed 
upon  the  act,  we  think,  and  if  it  is  competent 
for  the  legislature  to  make  the  payment  of 
the  one  dollar  capitation  tax  for  more  than 
one  year  in  arrear  a  prerequisite  to  the  right 
to  vote  in  municipal  elections,  all  objec- 
tions, as  to  the  right  to  demand  payment  of 
poll  taxes  from  the  municipal  voters,  must 
fail.  The  constitutional  provisions  on  this 
subject  are :  ^The  legislature  may  also  pro- 
vide for  levying  a  special  capitation  tax,  and 
a  tax  on  licenses.  But  the  capitation  tax 
shall  not  exceed  one  dollar  a  year,  and  shall 
be  applied  exclusively  to  common  school 
purposes."  Art.  9,  §  6.  "The  legislature 
shall  have  power  to  make  the  payment  of  the 
capitation  tax  a  prerequisite  for  voting,  and 
all  such  taxes  received  shall  go  into  the  school 
fund."  Art.  6,  §  8.  One  dollar  a  year  is  the 
limit  authorized  to  be  imposed  for  a  capita- 
tion tax,  and  this  tax  can  be  made  a  pre- 
requisite to  the  right  to  vote.  There  is  in 
the  provisions  of  the  constitution  referred  to 
no  limitation  against  the  right  to  require 
delinquent  capitation  taxes  to  be  paid  as  a 
prerequisite  to  voting;  provided  such  taxes 
do  not  amount  to  more  than  one  dollar  each 
year.  Neither  the  state  law,  nor  the  act  un- 
der consideration,  requires  the  payment  of 
more  than  one  dollar  a  year  for  the  years 
1890  and  1891.  It  is  competent  for  the  lejE- 
islature  to  require  the  payment  of  the  capi- 
tation tax,  as  a  prerequisite  to  voting,  and 
this  includes  all  the  annual  capitation  taxes 
remaining  unpaid,  not  exceeding  of  course 
one  dollar  for  each  year. ' 

Under  this  head  it  is  further  insisted  that 
the  requirement  as  to  the  payment  of  poll 
taxes  more  than  two  weeks  before  the  elec- 
tion is  void.  This  objection  may  be  con- 
sidered in  connection  with  the  one  against 
the -regulations  prescribed  as  to  registration 
before  the  commissioners  of  those  persons 
who  were  entitled  to  qualify  themselves  to 
vote  at  the  last  general  election  and  failed. 
The  provisions,  both  as  to  the  time  of  pay- 
ment of  the  poll  taxes  and  the  registration 
of  the  persons  designated,  it  is  insisted  are 
unreasonable,  unnecessary  and  tend  to  im- 
pair and  subvert  the  right  to  vote.  Those 
persons  residing  in  the  city  at  the  time  of 
the  city  election,  and  who  at  the  time  of  the 
general  state  election  held  next  preceding, 
were  qualified  electors,  were  declared  by  the 
act  to  be  the  qualified  electors  in  the  city 
election,  with  a  further  provision  that  those 
who  were  entitled  to  qualify  themselves  to 
vote  at  said  state  election  by  registering  and 
paying  their  poll  taxes  due  for  the  years  1890 
and  1891,  and  failed  to  do  so,  should  have 
an  opportunity  to  register  and  pay  said  taxes 
two  weeks  before  the  city  election.  The  tax 
collector's  books  were  required  to  be  kept 
open  from  the  first  of  June,  1893,  until  the 
time  for  paying  poll  taxes  for  the  purposes 
of  the  election  expired.  The  registration 
contemplated  was  to  be  had  under  the  super- 
vision of  the  election  commissioners.  They 
were  directed  to  meet  on  or  before  the  8d  day 
of  July,  1898,  and  provide  for  the  registra-  ' 
tion  of  those  to  whom  the  opportunity  for 
registering  had  been  given.  We  again  ob- 
serve that  it  is  not  a  constitutional  right  here 
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regulated,  but  the  conferring  of  a  right  by 
the  legislature  not  guaranteed  by  the  consti- 
tution. Neither  is  It  alleged  or  claimed  that 
the  election  commissioners  did  not  in  fact 
make  ample  provision  for  registering  all 
those  who  were  entitled  to  register,  or'that 
any  person  so  entitled  did  not  register  and 
vote.  The  election  is  claimed  to  be  void  be- 
cause the  regulations  as  to  paying  poll  taxes 
and  registering  are  unreasonable  and  impair 
the  voter's  constitutional  righta  as  an  elector. 

It  is  not  necessary  to  say  what  would  be 
our  conclusion  if  we  were  dealing  with  reg- 
ulations of  the  right  of  suffrage  secured  by 
the  constitution,  as  the  voter  at  municipal 
elections  under  our  constitution  has  no  such 
right.  The  legislature  under  our  system 
has  control  of  this  matter.  In  the  case  here 
the  legislature  provided  that  certain  persons 
should  have  the  right  to  vote  at  a  municipal 
election  by  paying  poll  taxes  in  arrear  and 
registering  two  weeks  before  the  election. 
The  registration  contemplated  was  to  be  un- 
der the  control  and  supervision  of  the  elec- 
tion commissioners,  and  they  were  required 
to  meet  on  or  before  the  8d  aay  of  July  and 
provide  for  the  registration  of  those  who 
were  given  an  opportunity  to  do  so.  In 
passing  upon  the  validity  of  this  act  we  are 
to  be  guided  by  the  rule  that  a  deliberate 
act  of  the  legislature  must  be  upheld  if  it 
can  be  done  without  doing  violence  to  the 
fundamental  law.  Its  reasonableness  or  jus- 
tice, so  long  as  it  does  not  contravene  some 
portion  of  the  organic  law,  is  a  matter  for 
legislative  consideration,  and  not  subject  to 
our  control.  Should  we  entertain  the  view 
that  the  time  given  in  the  act  for  registra- 
tion was  unreasonable,  the  legislative  view  is 
different,  and  as  there  is  no  constitutional 
limitation  upon  its  action  in  this  respect, 
its  will  must  stand  as  the  law.  The  attack 
upon  the  election  held  thereunder  is  based 
fiolely  upon  the  sufficiency  of  the  law  au- 
thorizing it,  and  such  election  cannot  lie  set 
aside,  especially  where  there  is  no  showing 
that  any  voters  were  deprived  of  any  riehts 
given  by  the  statute  by  reason  of  the  failure 
on  the  part  of  the  election  commissioners  to 
perform  the  duties  imposed  upon  them. 

VII.  A  further  objection  is  made  that  it 
was  not  competent  for  the  legislature  to  ap- 
point or  designate  the  three  election  com- 
missioners named  in  the  act,  for  the  reason 


that  this  was  not  a  legislative  function,  but 
executive  in  its  nature,  and  thence  forbidden 
to  be  exercised  by  the  legislative  department. 
The  act  declares  that  three  persons  named 
shall  constitute  *'a  board  of  election  com- 
missioners to  malse  all  the  necessary  prepara- 
tions for  and  hold  and  declare  the  result  of 
the  election  to  be  held  July  18,  1898;  and 
thereafter  the  board  of  police  commissioners 
shall  perform  those  duties."  The  objection 
here  made  is  not  that  the  legislature  cannot 
provide  for  a  board  of  election  commission- 
ers to  make  the  necessary  preparations  for 
and  to  hold  and  declare  the  result  of  the 
election,  but  that  the  designation  of  the 
members  of  the  board  is  an  executive  func- 
tion, and  does  not  belong  to  the  legislature. 
It  is  entirely  clear  that  the  three  election 
commissioners  provided  for  in  the  act  are 
not  officers  within  the  meaning  of  section  27 
of  article  8  of  the  Constitution,  nor  are  they 
officers  in  any  sense,  but  constitute  a  tem- 
porary board  for  the  performance  of  certain 
specified  duties  in  connection  with  holding 
an  election  authorized  by  the  legislature. 
If  the  appointment  of  such  a  board  is  inher- 
ently and  essential  I V  executive  in  its  nature, 
the  distribution  oi  powers  of  government 
under  the  second  article  of  the  Constitution 
will  take  it  out  of  the  powers  of  the  legisla- 
ture. But  our  conclusion  is  that  the  desig- 
nation of  persons  to  perform  the  functions 
conferred  upon  the  commissioners  of  election 
in  the  act  before  us  is  not  necessarily  or  es- 
sentially executive,  and  that  the  legislature 
can  exercise  such  a  power.  For  a  discussion 
of  the  law  bearing  on  this  subject  we  refer 
to  the  cases  of  manniUe  v.  State,  118  Ind. 
426,  4  L.  R.  A.  98 ;  8taU  v.  Denny,  118  Ind. 
449.  4  L.  R.  A.  65;  Batiey  v.  8taU,  119 
Ind.  387;  Fox  v.  McDonald  (Ala.)  21  L.  R. 
A.  629;  Ba/rne»  v.  Pike  County  Suprs.  61 
Miss.  805 :  note  to  People  v.  Freeman,  18  Am. 
St.  Rep.l22,80Cal.  288,  and  authorities  cited. 

We  have  maturely  considered  all  the  ob-» 
jections  presented  as  to  the  constitutionality 
of  the  act  in  question,  and  the  validity  of 
the  municipal  election  held  under  it  in  Julv 
last,  and  the  foregoing  pages  contain  a  ref- 
erence to  and  discussion  of  all  the  material 
points  in  the  case. 

Our  conclusion  is,  that  the  demurrer  to  the 
information  should  be  sustained,  and  it  is  so 
ordered. 


PENNSYLVANIA  SUPREME  COURT. 


W.  W.  HAGDE  et  al. 

V, 

N.    P.  WHEELER  and  L.   R.   Freeman  et 
al.,  Apple, 

a57Pa.324.) 

Allowincr  iTAS  to  escape  into  the  open 


air  and  go  to  waste,  beeanse  it  is  not 
profitable  to  utilise  it*  from  a  well  which 
has  been  lawfully  drilled,  without  malice  or  uear- 
ilirenoe.  in  one*8  own  premises,  crivee  no  leflral 
ground  of  complaint  to  a  nelghborlnflr  owner  on 
the  ground  that  rbs  is  thereby  drained  from  the 
adjoining  lands  to  the  detriment  of  his  wells,  and 


NoTB.— The  novelty  of  the  above  case  and  the 
able  discuaeion  both  in  opinions  and  brief  a  of  the 
questions  involved  make  the  case  one  of  unusual 
interest.  The  question  of  motive  in  the  use  of  one*8 
<ywa  property  is  so  far  reaching  and  so  imperfectly 
aettlod  by  authorities  that  every  case  which  adds 
32  L.  R.  A. 


anything  to  that  subject  is  of  great  importance. 
On  the  question  of  malice  in  the  uae  of  one^sown 
property,  which  ia  suggested  but  not  decided  in  the 
above  case,  see  the  cases  of  Flaherty  v.  Moran 
(Mich.)  8  L.  R.  A.  183,  and  Rideout  v.  Knox  (Moas.) 
2  L.  R.  A  81,  as  to  malice  hi  erecting  fences. 
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the  Jatter  taaa  do  rlgrbt  to  plug  the  well  and  pre- 
▼eDt  the  waste  of  the  gas,  even  at  his  own  expense. 

(October  2. 1803J 

APPEAL  by  defendants  Freeman  ei  al.  from 
a  decree  of  the  Court  of  Common  Pleas 
for  Warren  County  granting  a  preliminary  in- 
junction to  restrain  defendants  from  permitting 
the  gas  from  a  well  which  they  had  put  down 
to  go  to  waste,  and  from  removing  from  the 
well  a  plu^  or  cap  which  had  been  placed  there 
by  complainants.    Reversed, 

The  opinion  delivered  by  the  court  below 
vas  as  follows: 

"A  preliminary  injunction  was  granted 
ex  parts  at  chambers  October  26.  October  29 
a  hearing  was  had  upon  notice  to  the  defend- 
ants, and  I  am  now  to  determine  the  right  of 
the  plaintiffs  to  a  continuance  of  the  injunc- 
tion until  further  order.  The  material  facts, 
as  disclosed  by  the  bill  and  affidavits,  are  as 
follows:  The  plaintiflfs,  W.  W.  Hague  and 
the  Citizens'  Gas  Company,  are  lessees  for 
oil  and  gas  purposes  of  certain  lands  lying 
in  this  and  the  adjoining  county  of  Forest. 
The  defendants  Watson,  Freeman,  and  Syms 
are  lessees  or  owners  of  the  oil  and  gas  in 
certain  other  lands  lying  near  those  in  which 
the  plaintiffs  are  interested.  Sinoe  1887  and 
1888,  respectively,  the  plaintiffs  have  been 
producing  and  marketing  natural  gas  upon 
their  respective  premises  in  paying  quanti- 
ties. In  1890  the  defendants  caused  a  well 
to  be  drilled  upon  their  premises,  which 
produced  gas  in  large  quantity,  but  they 
never  have  used  or  marketed  the  same.  In 
1891  the  derrick  at  this  well  was  destroyed 
by  fire,  and  the  gas  escaped  into  the  air. 
The  defendants  refusing  or  neglecting  to  shut 
it  in,  the  plaintiffs  did  so  at  their  own  ex- 
pense, and  the  well  remained  in  this  condi- 
tion until  shortly  before  the  present  applica- 
tion. The  allegations  of  the  bill  that  the 
defendants  agreed  to  shut  in  the  well  and 
put  it  under  the  control  of  the  plaintiffs  in 
consideration  of  $1,650  per  annum,  and  that 
they  threatened  to  keep  the  well  open  unless 
paid  an  exorbitant  price,  are  expressly  de- 
nied in  the  aflldavit  of  Mr.  Freeman,  and  we 
lay  them  out  of  view.  At  the  time  the  bill 
was  drawn  the  defendants  had  given  direc- 
tions to  have  the  well  opened,  and  at  the 
time  of  the  hearing  it  was  conceded  that  it 
was.  in  fact,  open,  and  on  fire,  the  gas  there- 
by going  to  waste.  The  only  answer  to  the 
plaintiffs'  allegations  thus  far  made  is  the 
affidavit  of  Mr.  Freeman,  before  referred  to. 
It  denies  that  the  injury  to  the  plaintiffs 
will  be  serious  or  irreparable,  but  gives  no 
facts  bearing  upon  the  matter,  and  states  the 
affiant's  belief  that  the  plaintiff  Hague  has 
no  interest  in  the  leases  set  out  in  the  bill. 
These  averments  are  too  indefinite  to  defeat 
the  right  of  the  plaintiffs  to  an  injunction, 
especially  in  view  of  the  conceded  fact  that 
the  granting  of  such  an  order  will  work  no 
pecuniary  loss  to  the  defendants,  while  its 
refusal  will  inflict  great  loss  upon  the  plain- 
tiffs, if  in. fact  they  are  entitled  to  such  re- 
lief. The  positive  statement  in  the  affidavit 
that  the  acts  of  the  defendants  now  com- 
plained of  had  been  invited  by  the  Citizens' 
2a  Lull,  A. 


Oas  Company  through  Its  president  might 
defeat  this  application  so  far  as  that  com- 
panv  is  concerned,  but  as  it  cannot  affect  the 
plaintiff  Hague  it  is  not  necessary  to  consider 
It  at  this  time.  I  am  obliged,  therefore,  to 
consider  this  application  upon  the  merits  of 
the  case,  leaving  out  of  view  any  contractual 
relations  between  the  parti<¥8  and  regarding 
only  their  respective  rights  and  duties  as  ad- 
jacent owners  of  oil  and  gas.  For  the  pur- 
poses of  this  case  they  may  be  treated  as 
owners  of  the  land  itself. 

*'The  mere  fact  that  the  defendants,  by 
operations  upon  their  land,  are  taking  gas 
from  the  earth,  and  thereby  diminishing  the 
quantity  of  gas  which  would  otherwise  come 
to  the  plaintiffs'  wells,  furnishes  no  ground 
for  complaint  or  equitable  interference,  and 
this  is  freely  conceded.  If  the  plaintiffs  have 
any  right  it  rests  upon  the  fact  that  the  de- 
fendants are  not  taking  gas  in  the  ordinary 
course  of  mining,  or  for  purposes  beneficial 
to  themselves  or  others,  but  are  permitting 
it  to  go  to  waste.  Malice  is  not  expressly 
alleged  in  the  bill,  but  the  facts  disclose  no 
possible  motive  for  so  doing  except  a  pur 
pose  of  diminishing  the  amount  which  the 
plaintiffs  will  get  through  their  wells, 
though  the  natural  inference  would  be  that 
the  defendants  are  not  actuated  by  feelings 
of  malevolence  towards  the  plaintiffs,  but 
are  seeking,  through  their  power  to  injure, 
to  secure  a  better  bargain.  The  questions 
thus  presented  for  my  determination  on  this 
preliminary  application  are  of  great  impor- 
tance and  delicacy,  and,  so  far  as  I  am  ad- 
vised, have  never  been  determined  in  any 
court.  I  regret  tliat  I  am  obliged  to  decide 
without  the  aid  of  adeouate  and  thorough 
argument,  such  as  the  able  counsel  represent- 
ing the  respective  parties  could  have  made 
had  they  not  been  prevented  by  the  emergency 
of  their  case.  I  have,  however,  examined 
every  authority  bearing  upon  the  case  which 
I  have  been  able  to  find,  and  will  state  the 
conclusions  to  which  they  lead  my  mind. 
If  the  defendants  have  a  right  to  take  gas 
from  their  well  in  unlimited  quantities  for 
their  own  profit,  how  far  is  their  right  af- 
fected by  the  fact,  if  it  be  a  fact,  that  their 
motive  in  taking  it  is  not  profit,  but  in- 
jury to  another,  —malice  in  the  legal  sense? 
There  are  many  dicta  and  some  authorities 
which  seem  to  declare  that  an  act  done  in 
the  exercise  of  a  lawful  right,  and  without 
negligence,  may  be  unlawful  if  done  with 
express  malice.  Prominent  among  these  is 
the  carefully  considered  case  of  WJieatley  v. 
BaugJi,  25  Pa.  532,  64  Am.  Dec.  721,  in 
which  the  rule  of  the  civil  law  is  cited  with 
approval  by  Chief  Justice  LewMs  to  the  fol- 
lowing effect:  'He  who,  in  making  a  new 
work  upon  his  own  estate,  uses  his  right 
without  trespassing  either  against  any  law, 
custom,  title,  or  possession  which  may  sub- 
ject him  to  any  service  towards  his  neighbors, 
is  not  answerable  for  the  damages  which  they 
may  chance  to  sustain  thereby,  unless  it  he 
that  he  made  that  change  with  a  view  to  hurt 
others  without  any  advantage  to  himself. ' 
The  same  doctrine  is  approved  in  Haldeman 
V.  Bruckhart,  45  Pa.  514,  84  Am.  Dec.  511, 
and  Pennsylvania  Coal  Co,  v.  Sandtrson,  118 
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Pa.  148,  57  Am.  Bep.  445,  and  other  casi^s. 
"The  suggestion  that  one  may  not  do  mali- 
ciously what  he  mi^ht  lawfully  do  if  his 
motives  were  good  is  found  in  many  English 
cases,  among  which  are  Aeton  v.  BlujideU, 
12  Mees.  &  W.  838,  and  Chasemore  v.  Etch- 
ard»,  7  H.  L.  Cas.  887.  It  has  been  more  or 
less  clearly  made  in  the  following,  among 
other  cases,  in  other  states  of  this  Union : 
Oreenleaf  ▼.  Francis,  18  Pick.  117 ;  Roath  v. 
J>nseoU,  20  Conn.  688,  63  Am.  Dec.  352; 
Carson  ▼.  Westet-n  R.  Go,  8  Gray,  423 ;  H(aD' 
land  ▼,  Yinctnt,  10  Met.  871,  48  Am.  Dec. 
442 ;  Brown  v.  lUius,  26  Conn.  688,  71  Am. 
Dec.  49;  Oallagher  v.  Dodge,  48  Conn.  889, 
40  Am.  Bep.  182.  I  have  not  been  able  to 
find  any  case,  however,  in  which  a  party  has 
been  actually  held  to  liability  on  this  ground 
alone.  On  the  other  hand,  there  are  many 
cases  in  which  malice^,  as  a  criterion  of  lia- 
bility for  civil  damages,  is  distinctly  re- 
pudiated, and  among  tnese  our  own  cases  of 
Comnhovan  v.  Hart,  21  Pa.  495,  60  Am.  Dec. 
57 ;  Jenkins  v.  Fowler,  24  Pa.  808 ;  Fowler  v. 
Jenkins,  28  Pa.  176 ;  and  Olendon  Iron  Go.  v. 
U/der,  76  Pa.  467,  15  Am.  Bep.  699.  'Mali- 
cious  motives, '  says  Black,  J.,  in  Jenkins  v. 
Fowler,  '  make  a  bad  act  worse ;  but  they  can- 
not make  that  wrong  which  in  its  own  es- 
sence is  lawful.  ...  As  long  as  a  man 
keeps  himself  within  the  law  by  doing  no 
act  which  violates  it,  we  must  leave  his  mo- 
tives to  Him  who  searches  the  heart.'  To 
the  same  effect  are  MaJian  v.  Brown,  18  Wend. 
261,  28  Am.  Dec.  461 ;  Clinton  v.  My&rs,  46 
N.  Y.  611.  7  Am.  Bep.  878;  Phelps  v.  Now- 
len,  72  N.  Y.  89,  28  Am.  Bep.  98 ;  South 
Boyalt4m  Bank  v.  Svffolk  Bank,  27  Vt.  606 ; 
Chatfield  v.   Wilson,  28  Vt.  49. 

^  Without  lengthening  out  this  opinion  by 
pointing  out  the  distinctions  between  these 
cases,  it  is  enough  to  say  that  my  mind  in- 
clines strongly  to  the  conclusion  that  the 
Sresence  or  absence  of  malice  cannot  of  itself 
etermine  the  liability  of  an  owner  of  land 
for  an  act  done  upon  it.  If  the  act  is  lawful 
when  done  with  innocent  intentions,  it  is  no 
less  so  because  the  motives  were  bad.  If 
these  defendants  might  lawfully  drill  a  hole 
into  the  gas  bearing  rock,  and  suffer  the 
valuable  gaa  to  escape,  because  they  foolishly 
but  honestly  believed  that  the  use  of  natural 
gas  is  an  injury  to  mankind,  the^  ma]r  do  so 
for  the  purpose  of  keeping  their  neighbor 
from  getting  it,  even  if  the  motive  is  purely 
malevolent.  Such,  in  my  opinion,  is  the 
weight  of  the  authorities,  as  well  as  the  rea- 
son ^of  the  case.  But  this  assumes  that  the 
act  done  with  malicious  intent  invades  no 
le^al  right  of  another.  The  cases  are  all  of 
tl^.s  character,  or  were  so  regarded  bv  the 
courts  deciding  them.  On  the  other  hand, 
the  cases  which  seem  to  announce  a  different 
doctrine  deal  with  rights  which  are  not  ab- 
solute and  exclusive,  but  qualified  and  cor- 
relative. An  example  of  the  former  is  Fowler 
▼.  Jenkins,  supra,  in  which  the  action  was 
brought  for  maliciously  tearing  down  a  fence 
whidh  neither  the  plaintiff  nor  the  defendant 
bad  a  right  to  maintain.  Of  the  latter  is 
Qreenleaf  v.  Francis,  in  which  the  action 
was  brought  for  digging  a  well  so  near  the 
plaintiff's  well  as  to  divert  the  water.  The 
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instructions  of  the  trial  court  to  the  jury, 
which  were  indorsed  by  the  appellate  court, 
were:  'That  if  the  defendant  had  a  legal 
right  to  dig  a  well  upon  any  part  of  his  own 
land  for  the  purpose  of  obtaining  water  for 
his  own  use;  that  if  he  dug  his  own  well 
where  he  did  for  that  purpose,  he  was  justi- 
fied in  so  doine:,  although  the  effect  might  be 
to  diminish  the  water  in  the  plaintiff's  well ; 
that  if  he  dug  where  he  did  for  the  purpose 
of  injuring  the  plaintiff,  and  not  for  the  pur- 
pose of  obtaining  water  for  his  own  use,  he 
was  liable  in  this  action  ;  but  if  he  thus  dug 
his  well  for  the  purpose  of  accommodating 
himself  with  water  he  was  not  liable  for  so 
doing,  even  if  he  at  the  same  time  entertained 
feelings  of  hostility  towards  the  plaintiff, 
and  a  desire  to  injure  her,  and  these  feel- 
i  ngs  were  thereby  gratified. '  Mai  ice  i  mpl  ies 
knowledge.  If  the  defendant  in  the  case 
above  cited  dug  his  well  maliciously,  he 
knew  beforehand  where  to  dig  to  tap  the 
same  subterranean  stream  from  which  the 
plaintiff's  well  was  supplied.  His  right  in 
such  water  was  qualified  by  the  right  of  the 
plaintiff  in  the  same  'flow  of  water.  He 
could  use  it  without  stint,  even  if  it  ex- 
hausted the  plaintiff's  well,  but  he  could 
not  wantonly  destroy  it,  nor  take  it  not  for 
use,  but  merely  to  injure  his  neighbor. 
Malice  in  such  a  case  is  not  the  criterion  of 
liability,  but  is  an  index  which  clearly  shows  . 
an  overstepping  of  the  line,  otherwise  diffi- 
cult to  trace,  between  the  respective  rights 
of  the  parties.  The  true  place  of  malice  in 
such  inquiries  is  clearly  defined  by  the  court 
in  Ghatjkld  v.  Wilson,  above  cited,  in  the 
following  paragraph  from  the  opinion  of  tiie 
court :  'There  are  many  cases  in  the  books 
relating  to  the  relative  use  of  surface  streams, 
where  the  case  has  turned  upon  the  q\. est  ion 
whether  the  use  was  reasonable,  and  ft)r  the 
party's  own  convenience  or  benefit,  or  wanton 
and  malicious^  and  done  to  prejudice  the 
rights  of  another.  In  such  cases  there  are 
correlative  rights  to  the  use  of  the  water,  and 
the  boundary  of  the  right  is  a  reasonable  use 
of  it. '  Bespecting  rights  in  water  I  find  the 
following  from  the  pen  of  Jud^e  Cooley  in 
the  Southern  Law  Beview  (reprinted  14  Alb. 
L.  J.  68),  which,  though  not  delivered  ex 
cathedra^  is  none  the  less  dispassionate  and 
sensible :  'There  seems  to  be  some  difficulty 
in  laying  down  a  rule  for  these  cases  that 
will  be  quite  satisfactory  in  principle  and 
in  its  workings.  That  a  man  may  lawfully 
make  an  excavation  on  his  premises  for  the 
sole  purpose  of  drawing  away  the  water  from 
his  neighbor's  well  and  rendering  it  useless, 
seems  to  be,  and  is  in  fact,  a  monstrous  doc- 
trine. On  the  other  hand,  it  OAnnot  be  said, 
consistent  with  the  authorities,  or  perhaps 
with  reason,  that  adjoining  proprietors  have 
rights  in  the  water  percolating  the  soil  cor- 
responding to  those  they  may  have  in  a  run- 
ning stream  which  crosses  their  several  es- 
tates. Such  a  rule  would  raise  questions  of 
reasonable  use,  and  create  difficulties  both  of 
evidence  and  of  application  that  would  make 
the  right  to  such  waters  more  troublesome 
than  valuable.  The  courts  have  doubtless 
been  ri^ht  in  declaring  that  one  proprietor 
cannot  insist  on  another  keeping  his  estate 
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as  a  filter  for  the  use  of  the  former,  nor  be 
heard  to  complain  if  the  use  by  his  neighbor 
of  his  own  estate  draws  oil  the  secret  parti- 
cles of  water  which  otherwise  he  might  have 
gathered.  These  waters  belong  to  no  one 
until  they  are  collected,  and  they  may  be 
appropriated  by  the  one  who  collects  and 
puts  them  to  use.  But  though  neither  pro- 
prietor has  such  a  right  in  or  control  over 
the  water  as  will  enable  him  to  complain  of 
his  neighbor's  appropriation,  does  not  each 
owe  to  the  other  certain  duties  of  good  nei^rh- 
borhood,  among  which  is  the  duty  to  abstain 
from  purposely  withdrawing  the  water  that 
may  be  useful  to  both,  when  a  use  of  it  is 
not  intended?  Concedinpf  that  he  may  col- 
lect it  for  use,  does  this  entitle  him  to  do  so 
not  for  use,  but  of  malice?  If  he  sinks  a 
well  to  supply  his  house,  or  water  his  stock, 
it  must  be  admitted  that  no  question  can  be 
raised  whether  this  \b  or  is  not  a  reasonable 
appropriation  of  the  water ;  but  if  he  digs  a 
hole  to  injure  his  neighbor,  it  is  not  per- 
ceived that  the  two  cases  are  necessarily  to 
be  governed  by  the  same  rule.  What  is  a 
man's  ri&rht  to  water' percolating  through  the 
Boil?  Tlie  just  answer  seems  to  be  this :  It. 
is  a  right  to'  gather  and  appropriate  it  to  his 
lawful  uses.  When  he  does  this  he  is  exer- 
cising his  riffht,  and  his  motive  is  not  open 
to  inquiry.  But  when  he  collects  it,  not  for 
use,  but  to  injure  his  neighbor,  he  exceeds 
his  right,  and  there  is  that  conjunction  of 
wrong  and  injury  which  constitutes  a  tort 
and  will  support  an  action.  *  In  most  of  the 
cases  malice  and  negligence  are  coupled  to- 
gether, and  in  respect  to  the  rights  of  the 
party  injured  it  would  seem  that  liability 
would  result  from  one  in  any  case  where  it 
would  from  the  other.  No  matter  how  neg- 
11 /gently  an  act  may  be  done,  it  creates  no 
liability  unless  some  legal  right  of  another 
is  injuriously  affected.  The  same  is  true  of 
an  act  done  maliciously,  and  the  converse 
holds  in  both  cases.  And  where  the  right  of 
one  to  do  an  act  is  limited  by  any  qualifica- 
tion,  it  must  be  held  to  stop  short  of  a  right 
to  do  it  from  pure  malice. 

"What,  then,  are  the  rights  of  adjoining 
owners  of  oil  and  gas?  Are  they  absolute 
and  independent,  or  qualified  and  correla- 
tive? These  valuable  products  are  obtainable 
only  in  connection  with  the  ownership  of 
land,  and  for  many  purposes  are  to  be  re- 
garded as  minerals,  and  as  constituting  an 
integral  portion  of  the  land  itself.  Funk  v. 
Haldeman,  58  Pa.  229 ;  Stoughton's  App.  88 
Pa.  198.  But  they  are  not,  like  coal  and  iron 
ore,  fixed  in  their  place  in  the  rocks,  so  that 
the  owner  may  know  his  own,  protract  his 
lines  downwards  to  mark  his  boundaries,  and 
take  them  when  he  pleases.  As  water  perco- 
lates by  untraceable  rills  through  the  gravel, 
so  these '  minerals  jtera  natura, '  as  they  have 
been  aptly  called  in  a  recent  case,  permeate 
the  porous  rocks  deep  in  the  bowels  of  the 
eartlj,  and  rush  to  the  surface  through  any 
opening  made  through  the  impervious  cap 
by  which  the  basin  which  contains  them  is 
sealed.  No  landowner  gets  through  his  wells 
oil  or  gas  exclusively  from  his  own  land. 
That  which  saturates  his  rocks  may  be  law- 
fully taken  by  his  neighbor  through  wells 
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on  his  land,  tapping  the  common  reservoir. 
From  the  very  nature  of  the  case,  the  right 
of  each  owner  is  qualified.  It  is  common  to 
all  whose  land  overlies  the  basin,  and  each 
must  of  necessity  exercise  his  right  with  some 
regard  to  the  rights  of  the  others.  Notwith- 
standing the  fugitive  nature  of  oil  and  gas, 
I  think  It  will  not  be  doubted  that  if  a  party 
by  negligent  operations  upon  adjacent  land 
injures  the  flow  of  oil  wells,  as,  for  example, 
by  neglecting  to  case  off  the  fresh  water,  he 
woula  be  liable  in  damages  to  the  well  own- 
ers so  injured.  Such  a  liability  as  to  wells 
of  water  was  established  in  CoUin$  v.  Char* 
tiers  Valley  Oa»  Co.,  131  Pa.  148,  6  L.  R.  A. 
280,  and  the  right  to  gas  or  oil  would  seem 
to  be  of  as  high  a  character  as  the  right  to 
water.  If  the  owner  of  gas  wells  or  land  has 
such  an  interest  in  the  gas  that  he  can  recover 
for  an  injury  done  by  negligence,  he  surely 
may  when  it  is  done  of  deliberate  purpose. 
The  same  considerations  of  natural  justice 
which  limit  the  ownership  of  running  water 
to  the  usufruct,  and  of  percolating  waters  to 
their  use  in  a  broader  sense,  must  of  necessity 
impose  qualifications  upon  tuc  enjoyment  of 
all  right  of  property  which,  from  the  nature 
of  the  things  possessed,  manv  must  enjoy  to- 
gether. The  owners  cannot  be  permitted  to 
carry  on  their  operations  in  lawless  irre- 
sponsibility, but  must  submit  u>  such  limit- 
ations as  are  inevitable  to  enable  each  to  get 
his  own.  The  fact  that  these  limitations  are 
not  found  clearly  defined  in  the  books  is  no 
proof  that  thejr  do  not  exist.  The  common 
Jaw  is  a  growing  tree;  its  principles  must 
be  continually  adapted  to  new  facts,  and  the 
changing  conditions  of  modem  life.  Only 
the  legislature  can  grub  it  up,  but  the  courts 
are  charged  with  the  duty  of  pruning  its 
branches,  and  sometimes  grafting  a  new  scion 
on  the  old  stock.  I  concede  that  the  defend- 
ants may  lawfully  take  as  much  gas  as  they 
can  get  by  wells  drilled  upon  their  land, 
and  apply  it  to  any  useful  purpose,  though 
with  an  avowed  intention  of  destroying  the 
plaintiffs'  wells  by  so  doing,  and  a  malicious 
pleasure  in  the  act.  But  their  well  in  its 
present  condition  is  not  a  means  of  obtaining 
gas  for  any  purpose.  It  is  a  mere  conduit, 
by  which  the  gas  imprisoned  in  the  rocks  is 
enabled  to  escape  into  the  atmosphere.  All 
who  have  proved  their  ability  to  obtain  gas 
from  that  reservoir  are  interested  in  common 
in  its  preservation,  and  the  reckless  waste  of 
it  is  an  injury  to  all.  Whatever  other  quali- 
fications may  attach  to  the  landowner's  right, 
it  seems  to  me  clear  that  it  must  of  neces- 
sity be  limited  to  legitimate  operations  for 
profit,— not  malice,— and  by  the  requirement 
of  ordinary  care  for  the  protection  of  others 
interested  in  common  with  himself.  I  am 
aware  that  the  conditions  attending  the  pro- 
duction and  sale  of  natural  gas  are  peculiar. 
There  may  be  cases  where  the  wasting  of  gas 
seems  to  be  the  only  alternative  to  permitting 
another  to  take  it  without  compensation. 
How  far  a  court  of  equity  would  be  influenced 
by  such  considerations  it  is  not  necessary 
now  to  decide,  for  no  such  facts  appear-  in 
this  case  at  present.  Upon  the  whole  case  I 
am  of  the  opinion  that  the  injunction  should 
be  continued." 
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Metgn,  Lindsey  St  Parmlee  and  Bail 
A  Thompson*  for  appellants: 

The  plaintiffs'  right  to  an  injunction  must 
jBTOw  out  of  the  contractual  relation  between 
the  parties,  or  some  privity  of  estate,  or  be- 
cause of  \vaste,  or  the  commission  of  trespass. 
There  is  no  claim  that  either  of  the  first  two 
relations  exists.  Nor  can  the  alleged  injury 
be  cbaracterized  as  waste. 
Grvby$  App.  90  Pa.  234. 
Neither  is  there  any  act  of  trespass  on  the 
part  of  the  defendants. 

The  plaintiffs'  rifrht  to  the  gas  under  their 
leasehold  is  to  so  much  gas  orly  as  may  be  ob- 
taiDed  through  the  weir  or  wells  or  openings 
vpoD  the  land  owned  by  them,  or  embraced 
within  the  boundaries  of  their  leasehold. 

Wettmorcland  db  0,  ^'at.  Gas  Co.  v.  DeWitt, 
5  U  R.  A.  731, 130  Pa.  235;  Ihiffldd  v.  Rosem- 
tf«/7.  144  Pa.  537. 

The  use  of  the  gas  is  an  incident  of  the  own- 
ership, and  not  the  ownership  an  incident  of 
the  use. 

The  owner  is  defined  to  be,  "He  who  has 
dominion  of  a  thing,  real  or  personal,  corpo- 
real or  incorporeal,  which  he  has  a  right  to  en- 
Joy  or  do  with  as  he  pleases, — even  to  spoU  or 
destroy  it,  as  far  as  the  law  permits,  unless  he 
be  prevented  by  some  agreement  or  covenant 
which  restrains  his  right." 

2  Boavier,  Law  Diet.  2^9;  Anderson,  Law 
Diet.  741;  1  Bl.  Com.  138. 

The  learned  court  below  has  classed  natural 
gas  and  oil  with  water.  A  more  natural  classi- 
fication would  be  among  those  natural  sub- 
stances which  are  or  are  not  in  themselves  the 
subject  of  ownershio  and  property. 

The  substances  of  light,  air,  and  water  are  by 
common  consent,  and  it  is  believed  the  univer- 
sal voice  of  mankind,  not  of  themselves  the 
subject  of  property. 

See  Angell,  Waterconrses,  p.  12,  vote  1; 
Race  V.  M  ard.  4  El.  <&  Bl.  702;  Eaupfs  App, 
3  L.  R.  A.  536,  125  Pa.  224;  Garber  v.  Com. 
7  Pa.  265;  Phiiadelphia  v.  CoUim,  68  Pa. 
116. 

It  is  not  so  with  oil.  "Whether  oil  be  taken 
from  the  ground  or  from  the  surface  ot  the 
earth  b^  a  stranger,  the  owner  of  the  land  from 
which  It  is  taken  may  retake  it. 

Gas  is  also  the  subject  of  property  of  itself, 
and  an  action  may  be  had  to  recover  its  value 
without  reference  to  the  land. 
Kitchen  v.  Smith,  101  Pa.  452. 
Doctrines  derived  from  the  analogy  between 
different  substances  apply  along  the  lines  of 
similarity  between  those  substances,  and  cease 
to  exist  at  the  point  where  the  similarity  be- 
tween the  substances  ends. 

The  principle  that  a  man's  ownership  of  land 
covers  all  the  land  enclosed  within  vertical 
lires  drawn  from  the  boundaries  of  his  prop- 
erty to  the  center  of  the  earth,  makes  the  owner 
of  the  land  the  own^r  of  the  oil  and  gas  which 
is  contained  therein. 

The  boundary  line  between  the  lands  of  the 
defendants  and  the  adjoining  owners,  in  the 
absence  of  any  contractual  relation,  limits  the 
boundary  of  their  respective  rights. 

If  ownership  is  dependent  on  applying  to  a 
useful  purpose,  then  plaintiffs  bave  no  such 
right  in  the  gas  as  will  entitle  them  to  maintain 
these  proceedings.  Instead  of  having  an  abso- 
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lute  property  in  the  gas,  their  right  is  a  quali< 
fied  and  contingent  one.  It  becomes  absolute 
only  when  and  as  they  reduce  the  gas  to  their 
possession  at  the  mouth  of  their  wells  and  ap- 
ply it  to  some  useful  purpose. 

r^atural  gas,  like  petroleum  oil.  coal  and 
iron  ore,  is  a  mineral,  belongs  to  and  is  part  of 
the  realty. 

Funk  V.  Ealdeman,  53  Pa.  229;  fHoughton'$ 
App.  88  Pa.  198;  StaU  v.  Indiana  db  Ohio  Oil, 
CfoB  di  Min.  O?.  6L.  R.  A.  579. 2  Inters.  Com. 
Rep.  758,  120  Ind.  575. 

The  rights  of  the  owner  of  the  land  even  to 
the  water  which  percolates,  seeps,  or  filters 
through  the  soil  are  not  qualified,  as  they  are 
in  streams  which  fiow  upon  the  surface  of  the 
earth,  and  well  defined  watercourses  which 
flow  under  the  earth,  but  are  absolute. 

Acton  V.  BlundeU,  12  Mees.  &  W.  824;  Chae^ 
more  v.  Riehards,  2  Hurist.  &  N.  168:  Green- 
leaf  V.  Francis,  18  Pick.  117;  Roath  v.  Dris- 
eoU,  20  Conn.  583,  52  Am.  Dec.  352;  Wilson 
V.  New  Bedford,  108  Mass.  261 , 1 1  Am.  Rep.  852; 
Wheatley  v.  Baugh,  25  Pa.  538,  64  Am.  Dec. 
721;  Chatfield  v.  Wilson,  28  Vt.  49;  Fraxier  v. 
Brovm,  12  Ohio  St.  294;  Chase  v.  Silverstone. 
62  Me.  175,  16  Am.  Rep.  419;  Delhi  v.  Yot^ 
mans,  50  Barb.  816;  Ellis  v.  Duncan,  21  Barb. 
2'dO;  Angell,  Watercourses,  7th  ed.  174;  Brown 
V.  lUius,  27  Conn.  84,  71  Am.  Dec.  49. 

The  reasons  given  in  most  of  the  cases  are 
based  on  the  fact  that  percolating  water  is  a 
"part  of  the  soil,  or,  at  least,  cannot  be  distin- 
guished from  it,  so  that  if  correlative  rights  as 
to  a  flow  of  percolating  water  were  recognized 
between  adjacent  or  neighboring  owners,  the 
landowner  would  be  deprived  of  that  absolute 
dominion  over  his  soil  which  is  his  by  the  com- 
mon law."  These  reasons  apply  with  still 
greater  force  to  natural  gas. 

Westmoreland  A  0.  Nat  Gas  Co.  v.  DeWitt, 
5  L.  R  A.  781,  180  Pa.  235,  would  seem  to 
draw  the  analogy  between  percolating  water 
and  gas  very  closely. 

The  presence  or  absence  of  malice  cannot  of 
itself  determine  the  liability  of  an  owner  of 
land  for  an  act  done  upon  it. 

Coianhocan  v.  Hart,  21  Pa.  495.  60  Am. 
Dec.  67;  Jenkins  v.  Fowler,  24  Pa.  308;  Fow- 
ler V.  Jenkins,  28  Pa.  176;  Glendon  Iron  Co.  v, 
Unlrr  75  Pa.  467, 15  Am.  Rep.  599;  Mahan  v. 
Bro  ',  13  Wend.  261,  28  Am.  Dec.  461;  Clin- 
';  V.  Mi/ers,  46  N.  Y.  511,  7  Amf.  Rep.  373; 
r/idp$  V.  NowUn,  72  N.  Y.  89,  28  Am.  Rep. 
93;  ikntth  Royalton  Bank  v.  Suffolk  Bank,  27 
Vt.  505;  Chatfield  v.  Wilson,  supra. 

The  ground  that  the  defendants  are  not  tak- 
ing the  gas  for  any  useful  purpose  is  not  suf- 
iluient  to  support  this  injunction. 

Mahan  v.  Brown  and  Phdps  ▼.  Nowlen, 
supra;  Auburn  d  C.  PI  Road  Co.  v.  Douglass, 
9  N.  Y.  444;  Chatfield  v.  Wilson  and  Fratier 
V.  Brown,  supra;  Haldeman  ▼.  Bruckhart,  45 
Pa.  514,  84  Am.  Dec.  511. 

Allowing  the  gas  which  they  have  rightfully 
taken  from  their  own  land  to  escape  into  the 
air,  does  not  render  the  act  wrongf  uL 

Pickard  v.  Collins,  28  Barb.  444. 

Natural  gas  from  its  ''fugitive  and  wander- 
ing existence"  belongs  to  the  owner  of  the  land 
only  while  it  is  in  his  land  and  when  subject 
to  his  control,  or  within  his  grasp;  but  when 
It  escapes  and  goes  into  other  land  or  comes 
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uDder  another's  control,  the  title  to  the  former 
owoer  is  gone. 

Westmoreland  dk  O,  Nat.  Gas  Co.  ▼.  DeWitt, 
supra;  Brawn  v.  Vandergrift,  80  Pa.  147. 

Messrs.  Romr  Sherman  and  Samuel 
Orumbine*  tor  appellees: 

To  absolve  one  from  liability  for  injuries  to 
others  resulting  from  the  use  of  his  property, 
the  use  must  be  proper,  ordinary,  ana  natural, 
and  the  damage  must  be  unavoidable,  that  is, 
resulting  solely  from  the  lawful  use  of  one's 
own. 

GoUins  Y.  Chartiers  Valley  OasCo.QL.  R. 
A.  280.  181  Pa.  143;  Pennsylvania  Coal  Co.  ▼. 
Sanderson,  118  Pa.  126,  67  Am.  Rep.  445. 

If  the  property  is  land,  and  it  contains  a 
valuable  though  volatile  product  useful  to  man, 
and  of  commercial  value,  and  in  every  day 
and  general  use  for  the  comfort,  convenience, 
and  profit  of  mankind,  it  could  not  be  called 
an  ordinary  and  natural  use  of  it  to  prevent 
men  from  using  it,  to  destroy  its  commercial 
value  and  to  deprive  mankind  of  its  comfort, 
convenience,  and  profit. 

Williamst  </.,  delivered  the  opinion  of 
the  court : 
The  learned  judge  of  the  court  below  was 

?|uite  right  in  saying  that  the  questions  raised 
n  this  case  ^'are  of  great  importance  and 
delicacy,  and  have  never  been  determined  in 
any  court."  The  production  of  oil  and  gas 
in  this  state  has  furnished  many  questions 
''of  great  importance  and  delicacy'*  that  were 
new,  and  required  to  be  considered  and  de- 
termined upon  facts  that  were  never  dreamed 
of  by  the  sa/^es  of  the  common  law.  In  the 
treatment  of  this  case  it  is  a  matter  of  first 
importance  to  get  a  clear  apprehension  of  the 
facts  on  which  the  questions  are  raised. 
There  are  two  plaintiffs  who  join  in  the  bill, 
whose  interests,  while  like  in  kind,  are 
nevertheless  several  and  distinct.  There  are 
several  defendants,  but  their  interests  appear 
to  be  joint.  The  two  plaintiffs  hold  separate 
leases  on  parts  of  tracts  in  Warren  and  Foster 
counties,  Nob.  6,202,  6,203,  6,207,  and  6,209, 
&g6  regating  about  2, 200  acres.    The  gas  com- 

Sai^y  began  drilling  on  its  leases  in  1887. 
[ague  began  in  1888.  Each  has  a  gas  well 
or  wells  furnishing  gas  in  sufficient  volume 
to  enable  the  owner  to  utilize  it  by  transpor- 
tation to  and  sale  in  towns  in  the  vicinity. 
The  defendants  are  owners  and  lessees  of  part 
of  tract  No.  6,207,  which  adjoins  the  lands 
of  the  gas  company,  and  is  not  far  from  the 
lands  of  Hague.  In  1890  they  drilled  a  well 
on  their  tract,  and  obtained  gas  in  consider- 
able volume,  but  not  sufficient  to  enable  them 
to  uti  1  ize  i t  by  transportation  and  sale.  They 
have  therefore  allowed  it  to  escape  into  the 
open  air.  The  plaintiffs  allege  that  the 
''geological  formation  in  that  locality''  is 
such  that  the  gas- bearing  sand  rock  underly- 
ing all  these  tracts  and  forming  the  common 
reservoir  or  deposit  from  which  the  gas  is 
obtained  "  is  subject  to  drainage  by  the  drill- 
ing of  wells  on  any  part  thereof."  For  this 
reason  tliey  assert  that  "  the  flow  of  gas  from 
the  said  well  of  defendants  is  so  great  that 
it  will,  if  allowed  to  go  to  waste, ^seriously 
and  irreparably  injure  the  wells  of  the  plain- 
tiffs by  drainage  from  the  lands  adjoining 
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and  near  to  said  defendants'  wells.  To  pre- 
vent this  they  state  that  they  entered  on  the 
defendants'  land,  and  at  a  cost  of  about  $200 
shut  in  the  gas  and  closed  the  well.  The 
defendants  then  threatened  to  remove  the  cap 
or  plug  and  permit  the  gas  to  escape  again 
into  the  air.  Upon  these  facts  the  plaintiffs 
asked  the  court  below  to  enjoin  the  defend- 
ants from  removing  the  cap  or  pluf  from  the 
casing  or  tubing  in  the  well,  and  from  "per- 
mitting: the  gas  therefrom  to  flow  into  the 
air,  or  otherwise  go  to  waste."  The  injunc- 
tion was  granted,  and  from  that  decree  this 
appeal  was  taken.  The  affidavits  show  that 
the  defendants  drilled  their  well  in  1890,  at 
the  suggestion  and  request  of  the  gas  com- 
pany, and  that  negotiations  for  its  purchase 
by  the  gas  company  have  been  conducted  at 
some  length,  but  without  resulting  in  a  bar- 

gain.  This  fact — that  the  wel  I  in  controversy 
ad  been  drilled  at  considerable  cost  by  the 
defendants,  at  the  request  of  the  gas  com- 
pany—the learned  judge  rightlj;  regarded  as 
a  significant  one.  In  the  opinion  filed  by 
him,  which  is  an  able  one,  he  says  that  this 
fact  "might  defeat  this  application  so  far  as 
the  gas  company  is  concerned ;"  but  he  re- 
garded it  aS'Of  no  consequence  so  far  as  the 
other  plaintiff  was  concerned,  for  he  im- 
mediately added^  "But,  as  it  cannot  affect 
the  plaintiff  Hague,  it  is  not  necessary  to 
consider  it  at  this  time. "  He  then  proceeds 
to  state  and  consider  the  question  on  which 
his  decree  was  based,  upon  a  state  of  facts 
such  as  might  arise  where  an  adjoining 
owner  was  guilty  of  malice  or  negligence  in 
the  conduct  of  operations  on  his  land  result- 
ing naturally  in  injury  to  his  neighbor. 
But  is  this  conclusion  of  the  learned  judge 
that  Hague  stood  on  higher  ground  than  the 
gas  company  a  correct  one?  The  acts  com- 
plained of  were  the  drilling  of  the  well  in 
1890,  when  the  wells  of  both  the  plaintiffs 
were  in  full  operation,  and  the  subsequent 
failure  to  utilize  or  shut  in  the  ffas.  The 
drilling  of  the  well  was  accounted  for,  and 
the  suggestion  of  malice  or  negligence  there- 
in negatived  by  proof  that  it  was  done  at  the 
instance  of  the  gas  company.  This  company 
had  a  considerable  gas  plant,  and  was  en- 
gaged in  the  supply  of  gas  to  its  customers 
for  fuel.  It  was  interested  in  the  develop- 
ment of  the  region,  and  evidently  expected 
to  buy  the  defendants'  well  if  it  was  of  suffi- 
cient size  to  be  capable  of  utilization.  The 
defendants  and  the  gas  companv  could  not 
agree  upon  the  price  of  the  well  after  it  was 
drilled,  but  the  fact  that  it  was  drilled  at 
the  request  of  the  company,  and  not  of  the 
mere  motion  of  the  defendants,  was  an  answer 
to  any  allegation  of  malice  or  negligence  on 
the  part  of  Hague  as  well  as  on  the  part  of 
the  company,  since  it  accounted  for  the  act 
of  drilling  by  assi^ing  a  motive  therefor, 
both  lawful  and  neighborly.  It  will  not  do 
to  say  that  an  act  thus  accounted  for  as  to 
one  plaintiff  may  be  assumed  to  be  the  result 
of  malice  or  negligence  as  to  the  other,  in 
the  absence  of  proof  to  sustain  the  assertion. 
These  plaintiffs  stand  on  common  ground. 
Neither  of  them  can  complain  of  the  defend- 
ants for  the  act  of  drilling  the  well  on  their 
land  on  any  other  ground  than  the  existence 
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of  malice  or  Degligence.  When  the  act  is 
accounted  for  in  such  a  manner  as  to  show 
that  it  was  not  donp  with  malice,  or  in  neg- 
ligence, but  in  godid  faith,  as  an  act  of  own- 
ership, and  at  thb  solicitation  of  the  gas  com- 
pany, the  character  of  the  act  is  established, 
and  as  a  basis  of  relief  it  falls  out  of  the 
case.  What  have  we  then?  Three  landown- 
ers owning  considerable  holdings  in  the  same 
basin,  or  overljring  the  same  gas- bearing  sand 
rock,  each  having  an  open  gas  well  or  wells 
on  his  land,  drilled  without  malice  or  ne/^li- 
gcnce,  in  a  lawful  manner,  and  for  a  lawful 
purpose.  Two  of  these  owners  have  been 
able  to  utilize  the  gas  from  their  respective 
lands  and  find  a  market  for  it.  One  of  them 
has  not  been  so  fortunate.  He  has  ^as  from 
his  well,  but  up  to  the  time  of  the  filing  of 
this  bill  he  has  not  been  able  to  utilize  or 
dispose  of  it,  and  his  gas  has  gone  to  waste 
for  that  reason.  His  more  fortunate  neigh- 
bors come  into  a  court  of  equity,  and  ask 
that  he  shall  not  be  permitted  to  let  his  gas 
run,  because,  while  this  gas  is  his  own,  un- 
derlying his  tract,  and  finding  its  way  to  the 
surface  through  his  well,  it  lias  a  tendency 
to  drain  the  sand  rock,  and  so  to  reduce  ul- 
timately the  flow  of  gas  from  their  wells. 
This  would  be  equal  Iv  true  if  the  defendants 
were  able  to  utilize  their  ^as ;  yet  it  is  con- 
ceded that  in  that  case  their  right  to  the  gas 
from  their  well  would  be  as  incontestable  as 
the  right  of  the  plaintiffs  to  use  the  gas  from 
theirs.  How  is  that  ri^ht  lost?  By  their 
inability  to  find  a  purchaser?  If  they  can 
find  a  purchaser,  or  turn  the  gas  to  any  use- 
ful purpose,  their  right  to  the  Ras  that  fiows 
from  their  well  is  conceded.  If  they  cannot, 
their  right  is  denied.  Their  well  must  be 
shut  in,  while  their  successful  neighbors 
drain  the  entire  basin  through  their  open 
wells,  and  receive  pay  for  the  gas.  This  is 
a  proposition  to  limit  the  power  of  the  owner 
over  his  own  by  the  use  he  is  able  to  make 
of  it.  If  he  can  sell  his  gas  or  his  oil,  or 
turn  it  to  some  practical  purpose,  his  power 
over  it  as  owner  is  unabridged.  If  he  can- 
not find  a  purchaser,  or  a  practical  purpose  to 
which  to  apply  his  ^ield  of  gas  or  oil,  then 
his  power  as  owner  is  gone.  This  would  be 
an  adaptation  to  actual  Dusiness  of  the  spirit- 
ual truth  that  **  to  him  that  hath  shall  be  giv- 
en ;  but  from  him  that  hath  not  shall  be  taken 
away,  even  that  which  he  seemeth  to  have. " 
Dues  the  maxim,  **sic  utere  tuo  ut  cUienum 
non  ladas,^  require  us  to  grant  the  relief 
sought  in  this  case?  If  in  burning  the  gas 
from  their  well  the  defendants  should  direct 
the  jet  towards  the  plaintiffs'  buildings  or 
timber,  or  should  leave  it  uncontrolled,  so 
that  the  wind  might  drive  it  against  or 
towards  the  plaintiffs'  property  so  as  to  in- 
iure  or  endanger  it,  a  case  would  be  presented 
in  which  the^maxim  would  be  applicable, 
and  we  should  take  pleasure  in  enforcing  it. 
If  the  defendants'  well  produced  nothing, 
and  they  were  leaving  it  without  plugging, 
so  that  the  water  might  find  its  way  into  the 
sand  rock,  to  the  injury  of  others,  we  could 
punish  them  under  the  statute  which  pre- 
scribes the  manner  of  plugsing  an  unpro- 
ductive well,  and  makes  it  obligatory  on  the 
owner  to  adopt  it.  But  we  have  a  well 
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drilled  for  a  lawful  purpose.  In  a  lawful 
manner,  and  actually  producing  gas,  which 
is  not  directed  towards  the  property  of  an- 
other, or  so  consumed  as  to  affect  the  build- 
ings, timber,  or  crops  of  any  adjoining 
owner.  It  is  therefore  not  the  use  of  the  gas 
of  which  the  i)laintiffs  complain.  It  is  the 
production  of  it  when  the  owner  cannot  sell 
it  or  turn  it  to  any  practical  purjiose.  Now, 
it  is  doubtless  true  that  the  public  has  a  suf- 
ficient interest  in  the  preservation  of  oil  and 
gas  from  waste  to  justify  legislation  upon 
this  subject.  Something  has  been  done  in 
this  direction  already  by  the  acts  regulating 
the  plugging  of  abandoned  wells,  but  it  is 
not  the  public  interest  that  is  involved  in 
this  litigation.  It  is  the  interest  of  an  ad- 
ioining  owner  who  seeks  to  appropriate  to 
himself  so  much  of  his  neighbor's  gas  as  he 
cannot  turn  into  money  or  use  for  some  prac- 
tical business  purpose,  and  he  asks  a  court 
of  equity  to  hold  his  neighbor's  hands  by  an 
injunction  until  this  appropriation  is  ac- 
complished. We  cannot  find  any  rule  of  law 
or  any  principle  of  equity  on  which  such  an 
ini unction  can  rest.  The  scope  of  the  golden 
rule  may  be  sufficiently  ample  to  cover  this 
case,  and  it  may  be  that  it  would  require  an 
owner  to  surrender  to  his  neighbor  so  much 
of  his  own  property  as  he  could  not  turn  to 
his  own  advantage,  if  his  neighbor  was  so 
situated  that  he  could  profit  by  it.  Assum- 
ing this  to  be  so,  the  moral  obligation  so 
arising  is  not  enforceable  by  civil  process. 
The  owner  of  timber  may  pile  it  in  heaps, 
and  bum  it,  as  was  done  in  the  early  settle- 
ment of  the  country,  notwithstanding  the 
fact  that  his  neighbor  has  a  sawmill  and  all 
the  facilities  for  preparing  the  sawed  lumber 
for  market  and  converting  it  into  money. 
The  power  of  the  owner  of  the  timber  over 
it  is  neither  greater  nor  less  because  of  his 
neighbor's  readiness  and  ability  to  market 
it.  An  owner  of  land  may  have  a  deposit 
of  coal  under  some  portion  of  it  so  small  in 
extent,  or  with  such  an  inclination,  as  to 
make  it  impossible  for  him  to  mine  through 
his  own  tract  without  a  greater  cost  to  him 
than  the  value  of  the  mined  coal  when 
brought  to  the  surface.  His  neighbor  may 
have  an  open  mine  that  reaches  it,  and 
through  which  it  could  be  brought  at  a  fair 
profit.  These  circumstances  do  not  affecUthe 
title  of  the  owner  of  the  coal,  or  confer  any 
right  on  the  adjoining  mine  owner;  but  ft 
is  said  that  the  oil  and  gas  are  unlike  the 
solid  minerals,  since  they  may  move  through 
the  interstitial  spaces  or  crevices  in  the  sand 
rocks  in  search  of  an  opening  through  which 
they  may  escape  from  the  pressure  lo  which 
they  are  subject.  This  is  probablv  true.  It 
is  one  of  the  contingencies  to  which  this  spe- 
cies of  property  is  subject.  But  the  owner 
of  the  surface  is  an  owner  do\^nward  to  the 
center,  until  the  underlying  strata  have  been 
severed  from  the  surface  by  sale.  What  is 
found  within  the  boundaries  of  his  tract  be- 
longs to  him  according  to  its  nature.  The 
air  and  the  water  he  may  use.  The  coal  and 
iron  or  other  solid  minerals  he  may  mine  and 
carry  awav.  The  oil  and  ^as  he  may  bring 
to  the  surface  and  sell  in  like  manner  to  be 
carried  away  and  consumed.     His  dominion 
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is,  upon  general  principles,  as  absolute  over 
the  fluid  as  the  solid  minerals.  It  is  exer- 
cised in  the  same  manner,  and  with  the  same 
results.  He  cannot  estimate  the  quantity  In 
place  of  gas  or  oil,  as  he  might  oi  the  solid 
minerals.  -  He  cannot  prevent  its  movement 
away  from  him,  towards  an  outlet  on  some 
other  person's  land,  which  may  be  more  or 
less  rapid,  depending  on  the  dip  of  the  rock 
or  the  coarseness  of  the  sand  composing  it ; 
but  so  lone  as  he  can  reach  it  ana  brine  it 
to  the  surnice  it  is  his  absolutely,  to  sell,  to 
use,  to  give  away,  or  to  squander,  as  in  the 
case  of  his  other  property.  In  the  disposi- 
tion he  may  make  of  it  he  is  subject  to  two 
limitations:  he  must  not  disregard  his  obli- 


gations to  the  public,  he  must  not  disregard 
his  neighbor's  rights.  If  he  uses  his  product 
in  such  a  manner  as  to  liolate  any  rule  of 
public  policy  or  any  iM)sitive  provision  of 
the  written  law,  he  brines  himself  within 
the  reach  of  the  courts.  If  the  use  he  makes 
of  his  own,  or  its  waste,  is  injurious  to  the 
property  or  the  health  of  others,  such  use  or 
waste  may  be  restrained,  or  damages  recov- 
ered therefor;  but,  subject  to  these  limita- 
tions, his  power  as  an  owner  is  absolute,  un- 
til the  legislature  shall,  in  the  interest  of 
the  public  as  consumers,  restrict  and  regulate 
it  bv  statute. 

Ine  decree  of  the  court  below  is  reversed,  and 
the  injunction  is  dissolved. 
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Annie  COMITIS 

W.  S.  PARKERSON  et  al 
(56  Fed.  Rep.  666.) 

1*   Expatriation  must  be  effected  by  removal 

Irom  the  country. 
8.   The  relation  of  husband  and  wife  l9 

not  incoDSistent  with  one  being  a  dtlxen  and  the 

other  an  alien. 
8.   In  the  absence  of  any  act  of  oongp-ess 

authorizlDfc  it,  there  can  be  no  Implied  renuncia- 


tloo    of  citizenship  by  an  American  woman 
marrying  an  alien. 

4.  A  woman  citisen  of  the  United  States 
who  never  intends  to  leave  the  coan- 
try*  and  never,  in  Iket,  does  leave  it« 
does  not  become  expatriated  and  be- 
come an  alien  by  marriage  with  a  sublect  of 
Italy,  who,  previous  to  his  marriage  han  settJed 
in  the  United  States  without  intent  to  return  to 
Italy,  but  who  has  never  taken  any  steps  toward 
naturalization. 

(June  17, 18B8.) 


JSiOTE.—Efect  of  marriaae  on  wife^s  status  as  an 
alien. 
This  question  Is  one  which  has  not  been  defi- 
nitely solved,  and  the  contrariety  of  opinion  upon 
it  shows  it  to  be  difficult  of  solution.  The  doubt 
arises  as  to  what  effect  should  be  given  to  modern 
statutes  on  naturalization  and  expatriation. 

The  anctent  doctrine^ 

r  At  the  time  when  the  existence  of  a  right  of 
voluntary  expatriation  was  not  recognized  and 
there  was  little  if  any  provision  for  naturalization 
the  question  was  comparatively  simple  and  the 
decisions  are  uniform. 

The  old  doctrine  was  that  an  alien  is  not  entitled 
to  dower.  Bacon,  Abr.  AlUn^  c,  Dovoer^  a;  Comyns, 
Dig.  Alien^  chap.  1,  Dou>er.  a,  S;  Co.  Litt.  81  b; 
8  BL  Com.  181. 

But  by  Statute  8  Hen.  V..  the  alien  wife  might 
have  dower  If  married  by  license  of  the  king. 

In  accordance  with  that  doctrine  It  was  held 
that  an  alien  widow  of  a  subject  is  not  endowable. 
Priest  V.  Cummlngs,  16  Wend.  617;  Greer  v.  Sank- 
ston,  28  How.  Pr.  471;  Du  Bouchetv.  Award  of 
Commission,  2'  Knapp,  P.  C.  864. 

So  an  alien  widow  of  a  natural  bom  citizen  can- 
not be  endowed.    Mick  v.  Mick,  10  Wend.  880. 

And  naturalization  of  the  husband  does  not  re- 
move the  disability  of  the  alien  wife  to  be  en- 
dowed. Sutllff  V.  Porgey,  1  Cow.  88;  Delancy  v. 
Seymour,  6  Co^.  715:  Connolly  v.  Smith,  21  Wend. 
69;  Currln  v.  Finn.  8  Denlo,  229. 

So  an  alien  wife  does  not  become  a  naturalized 
dtlzen  by  the  naturalization  of  her  husband. 
White  V.  White,  2  Met.  (Ky.)  186. 

In  Kelly  v.  Harrison,  2  Johns.  Cas.  29.  1  Am. 
Dec.  154.  it  was  held  that  a  wife  who  remained  In 
Ireland  when  her  husband  came  to  America  and 
who  was  separated  from  him  for  nearly  thirty 
years  could  not  claim  dower  in  his  estate,  be  hav- 
28L.aA. 
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Ing  become  an  American  oitlsen,  since  there  was 
evidence  of  a  permanent  separation,  under  which 
circumstances  the  citizenship  of  the  wife  did  not 
follow  that  of  the  husband. 

And  the  converse  was  also  held  that  neither  the 
marriage  of  a  woman  native  bom  to  an  alien  nor 
her  residence  In  a  foreign  country  conatltutes  her 
an  alien.    Beck  v.  McGlllis,  9  Barb.  36. 

So  the  marriage  with  an  alien  whether  friend  or 
enemy  produces  no  dissolution  cf  the  native  al- 
legiance of  the  wife.  II  may  change  her  civil 
rights,  but  It  does  not  affect  her  political  rights  or 
privileges.  The  general  doctrine  is  that  no  person 
can  by  any  act  of  his  own,  without  the  consent  of 
the  government,  put  off  his  allegiance  and  become 
an  alien.  Shanks  v.  Dupont,  .28  U.  a  8  Pet.  242, 7 
L.ed.666. 

But  it  was  held  in  that  case  that  if  she  departed 
with  her  husband  from  our  territory  at  the  dose 
of  the  war,  her  future  allegiance  was  fixed  by  the 
treaty  of  peace  to  the  British  crown. 

It  was  held  that  if  the  woman  goes  to  a  foreign 
country  with  her  husband  and  remains  there  for 
ten  years  after  his  death,  and  expresses  the  Inten- 
tion of  remaining  there  indefinitely,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary, 
that  she  took  the  necessary  steps  to  become  a  citi- 
zen there.   Alsberry  ▼.  Hawkins,  9  Dana,  in. 

But  a  wife  who,  in  duty  bound,  has  shared  the 
lot  of  her  husband  and  ^bides  by  his  choice  during 
coverture,  ought  to  be  allowed  at  its  termination 
to  have  the  privilege  of  electing  for  herself,  and  of 
flxinir  not  only  her  future  but  her  past  character. 
Her  acquiescence  in  his  choice,  however  willing, 
ought  not  to  be  considered  as  her  own  free  inde- 
pendent aot,  but  is  the  effect  of  that  dependence 
and  constraint  which  by  law,  as  well  as  by  nature, 
belong  to  her  condition.  If,  therefore,  after  the 
husband*s  death  she  returns  to  her  native  county 
and  resumes  her  resldenoe  and  citizenship  there,  it 
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PT.TCA  to  the  jurisdiction  of  the  court  over 
an  action  brought  to  recover  damacres  for 
the  alleged  wrongful  death  of  plaintiff^s  hus- 
band.   Sustained, 

The  facts  are  stated  in  the  opinion. 

Mesmrs.  E.  JL.  O'Sullivan,  City  Atty,,  for 
defendant  City  of  New  Orleans,  and  H.  C. 
Miller  and  Charles  F.  Buck  for  defend- 
ants Parkerson  et  cU,,  in  support  of  the  plea. 

Mr,  John  Q.  Flynn  for  plaintiff,  contra. 

Billing^,  District  Judge,  delivered  the  fol- 
lowing opinion : 

This  case  is  submitted  on  a  plea  to  the 
iurisdiction  of  the  court.  The  defendants 
are  citizens  of  Louisiana.  The  question  is 
whether  the  plaintiff  is  an  alien.  The  ad- 
mitted facts  are  these :  The  plaintiff  was  a 
native  bom  citizen  of  the  stale  of  Louisiana. 
On  the  30th  day  of  July,  in  the  year  1881,  in 
Louisiana,  she  intermarried  with  Loretto 
Comitis,  who  was  a  native  born  subject  of  the 
kingdom  of  Italy,  and  had  several  years  pre- 
vious to  that  time  immigrated  from  Italy, 
and  established  his  residence  in  New  Orleans, 
where  he  engaged  in  business,  and  where  he, 
up  to  the  time  of  his  marriage,  and  he  and 
his  wife,  after  his  marriage,  continued  to  re- 
side, it  bein^  at  all  times  after  his  coming  to 
Louisiana  his  purpose  not  to  return  to  Italy 
to  reside,  but  to  continue  to  reside  in  Louisi- 
ana. After  his  death  his  wife  continued  to 
reflide  in  Louisiana,  and  at  no  time  had  she 
the  purpose  to  remove  to  Italy.  The  ques- 
tion may  be  generalized  thus :  Does  a  woman 
who  was  a  citizen  of  the  United  States,  who 


never  intended  to  leave  it,  and  never  did 
leave  it,  become  expatriated  and  become  an 
alien  by  marriage  with  a  man  who  had  been 
a  subject  of  Italy,  but  who,  previous  to  his 
marriage,  had  settled  in  Louisiana,  and  had 
forever  severed  himself  from  Italy? 

The  arguments  on  both  sides  have  conceded 
(what  could  hardly  be  denied)  that  the  tie 
which  binds  together  a  government  and  its 
subjects  or  citizens,  and  which  creates  the  re- 
ciprocal oblifrations  of  protection  and  obedi- 
ence,  can  be  dissolved  only  in  such  a  mode  as 
has  the  assent  of  both  parties ;  that,  so  far  as 
concerns  the  government,  this  assent  must  be 
expressly  made,  or  must  be  inferred  from  the 
fundamental  or  statutory  provisions  by  which 
the  action  of  the  government  involved  is  reg- 
ulated. A  change  of  the  allegiance  due  to 
the  United  States,  a  throwing  of  it  off  on  the 
part  of  a  citizen,  involves  on  the  part  of  the 
government  an  acquiescence  from  that  de- 

f^artment  of  government  which,  according  to 
ts  constitution,  must  acquiesce  in  it ;  and, 
on  the  part  of  the  citizen,  the  manifestation 
of  the  purpose  to  expatriate  himself  by  some 
unequivocal  act,  which  must  also  be  recog- 
nized by  the  government  to  be  adequate  for 
that  purpose. 

I  shall  consider  the  question  in  two  as- 
pects: First,  has  the  government  of  the 
United  States  in  any  way  authorized  or  sanc- 
tioned the  withdrawal  of  the  plaintiff's  al- 
legiance to  itself?  and,  secondly,  do  the  facts 
of  the  case  show  a  purpose  on  the  part  of  the 
plaintiff  to  withdraw  and  transfer  her  al* 
leg  lance? 


shoaM  be  assumed  that  she  merely  submitted  her- 
self temporarily  to  the  domain  of  the  toreiflrn 
ooantry,  without  haviDff  reoouooed  her  native  al- 
lesianoe,  that  she  never  became  an  alien,  and  that 
ber  property  rlg-bts  remain  as  thoufrh  she  had 
never  been  out  of  her  native  oountry.  Moore  v. 
Tiadale,  6  &  Hon.  868. 

The  doctrine  tince  the  enactmefnt  of  modem  statuln. 

In  1866  the  United  States  adopted  a  law  making 
the  naturalization  of  the  husband  ;oonfer  citizen- 
ship on  the  wife. 

And  the  United  States  Bevised  Statutes,  8  1990, 
gives  the  right  of  expatriation. 

Both  England  and  France  have  statutes  similar 
to  that  of  the  United  States,  making  an  alien  wom- 
an who  marries  one  of  their  subjects  herself  a 
subject.  7  &  8  Vict  chap.  66;  French  Ci\nl  Code, 
art.  12.  And  each  oountry  also  recognizes  the 
right  of  expatriation. 

Opinion  is  not  uniform  as  to  the  effect  to  be  given 
to  this  leflrialation.  The  opinion  in  OomnB  v.  Park- 
KBSOH,  shows  the  diverse  opinions  which  the  at- 
torneys-general of  the  United  States  have  held. 

The  opihions  of  law  writers  appear  to  be  no 
more  uniform. 

Morse  (Citizenship,  8  98)  quotes  Calvo  (Derescho 
Intemaoional,  vol.  1,  p.  288)  to  the  effect  that  the 
marriage  of  a  woman  with  a  foreigner  will  change 
her  nationality  according  to  the  legislation  of 
nearly  aU  the  nations  of  Europe  and  America. 
Again  (I  101)  he  quotes  Demangeat  (Condition 
Civile  dee  Astrangers  en  France)  that  the  act  of 
marrying  an  alien  is  a  voluntary  act  of  the  woman 
which  brings  about  the  change  of  nationality. 
Bat  he  subsequently  (8  102)  quotes  Demangeat 
DeDelvlncourt,  de  Duranton,  de  Bemante  and  de 
Valette  as  insisting  that  the  national  character  of 
the  woman  Is  not  necessarily  and  without  her  oon- 
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sent  changed  absolutely  as  an  unavoidable  incident 
of  marriage. 

Lord  Chief  Justiee  Cockbum  in  his  work  on 
Nationality  (p.  216)  adopts  the  view  that  the  nation- 
ality of  a  married  woman  should  always  follow 
that  of  the  husband,  whether  original  or  acquired* 

Field  in  his  outlines  of  an  International  Code 
(sec.  260)  says:  **The  marriage  of  a  woman  in  her  own 
country  with  a  foreigner  domiciled  therein  should 
certainly  not  denationalize  her.'*  But  (sec.  260:)  '*If 
before  or  after  her  marriage  the  domicil  of  the 
woman  is  permanently  removed  from  the  territory 
of  the  nation  to  which  she  previously  belonged, 
she  acquires  by  such  marriage  and  removal  |the 
national  character  of  her  husband." 

Morse  himself  says,  section  137,  the  original  citi- 
zenship or  nationality  of  a  wonmn  is  acquired  or 
lost  as  an  Incident  of  marriage. 

In  several  cases  before  theMlxed  Commission  on 
British  and  American  claims,  provided  for  by  the 
treaty  of  Washington  of  May  8,  1871,  women  born 
within  the  United  States  and  always  domiciled 
there  were  allowed  standing  before  the  Conunis- 
sion  as  British  subjects.  Report  of  Her  Majesty's 
Agent  on  the  Mixed  Commission  of  British  and 
American  Cllaims,  pp.  837-841. 

The  Commission  on  Mexican  and  American 
Claims  under  Treaty  of  July  4.  1868,  held  that  a 
married  woman  by  the  mere  fact  of  marriasre  in- 
vests herself  with  the  nationality  of  ber  busband, 
without  the  necessity  of  any  more  manifest  ex- 
pression of  her  wish.  Martin's  Case,  Rodriguez 
History,  page  26. 

Although  one  of  the  opinions  of  the  Commlsflon 
elsewhere  stated  that  marriage  to  a  foreigner  does 
not  necessarily  deprive  the  wife  of  the  national 
character  of  origin,  citiufrCase  of  Mary  Diencourt, 
No.  236,  before  United  States  and  Mexican  Claims 
Commission.  Washington,  D.  C. 
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First,  as  to  anv  authority  or  sanction  of  the 
government  of  the  United  States.  There  can 
be  no  doubt  but  that  the  department  of  gov- 
ernment which,  in  the  distribution  of  author- 
ity under  the  constitution,  has  power  over  the 
subject  of  naturalization,  has  it  also  over  the 
subject  of  expatriation.  The  Constitution  is 
silent  on  the  subject  of  expatriation;  but 
article  1,  §  8,  par.  4,  provides  that  ^congress 
shall  have  power  to  establish  a  uniform  rule 
of  naturalization."  Where  the  Constitution 
is  thus  silent  as  to  who  can  denationalize, 
that  department  which  can  nationalize  must 
te  held  to  have  authority  to  expatriate. 
Since  the  decision  of  Chirac  v.  Chirac,  15  U. 
S.  2  Wheat.  260,  269,  4  L.  ed.  234,  286,  that 
ppwer  has  been  settled  to  be  vested  exclu- 
sively in  congress. 

Down  to  the  Act  of  July  27,  1868,  the 
question  of  right  of  expatriation  and  its  lim- 
itations had  been  consideved  by  the  Supreme 
Court  of  the  United  States  in  the  following 
cases :  The  Santiasima  Trinidad,  20  U.  8.  7 
Wheat.  283,  5  L.  ed.  454 ;  Talbot  v.  Janson, 
8  U.  S.  3  Dall.  133,  1  L.  ed.  640;  Inglis 
V.  Sailors  Snug  Harbor  Trustees,  28  U.  S. 
8  Pet.  99,  7  L.  ed.  617 ;  and  Shanks  v.  Du- 
pont,  28  U.  S.  8  Pet.  242,  7  L.  ed.  666. 
There  is  also  an  able  exposition  of  the  sub- 
ject given  by  Chief  Justice  Ellsworth  in  his 
opinion  in  the  Case  of  IsaacWilliams,  1  Tuck- 
er, Bl.  Com.  pt.  1,  Append.  436,  cited  in 
Murray  v.  Cfiarming  Betm,  6  U.  S.  2  Cranch, 
82,  2  L.  ed.  214,  note.  The  law  established 
in  these  cases  is  thus  summarized  by  Chan- 
cellar  Kent,  2  Com.  ♦49 :  **  The  better  opinion 
would  seem  to  be  that  a  citizen  cannot  re- 
nounce his  allegiance  to  the  United  States 
without  the  permission  of  government,  to  be 
declared  by  law :  and  that,  as  there  is  no  ex- 


isting legislative  regulation  on  the  case,  the 
rule  of  the  English  common  law  (perpetual 
allegiance)  remains  unaltered." 

This  doctrine  upon  the  mutter  of  expatria- 
tion was  declared  and  reiterated  and  inflex- 
iblv  maintained,  notwithstanding  confess 
had,  from  the  year  1802,  permitted  an  alien, 
in  being  naturalized  in  the  United  States,  to 
abjure  his  native  allegiance  without  any  re- 
lease of  it  from  his  former  sovereign.  The 
inconsistency  of  the  theory  of  perpetual  al- 
legiance with  the  admission  of  foreigners  to 
citizenship  by  requiring  them  simply  to  re- 
nounce for  themselves  all  preceding  alle- 
giance was  admitted  by  the  supreme  court  in 
Shanks  v.  Dupont,  supra,  and  by  Judge  Kent, 
but  it  was  tacitly  admitted  by  both  the  court 
and  the  commentator  that  no  power  could 
correct  the  inconsistency  or  deal  with  the 
subject  save  congress.  Congress,  on  the  27th 
of  July,  1868  (15  Stat,  at  L.  223),  passed 
the  act  entitled  "An  Act  Concerning  the 
Rights  of  American  Citizens  in  Foreign 
States. "  It  is  to  be  observed  that  the  act  it- 
self, as  does  its  title,  deals  only  with  the 
protection  of  aliens  by  birth  who  have  become 
citizens  bv  naturalization.  As  to  them,  it 
declares  it  to  be  the  determination  of  the 
United  States  to  accord  to  them,  when  in 
foreign  states,  the  same  protection  as  is  ac- 
corded to  native  bom  citizens  similarly  situ- 
ated. The  whole  scope  and  force  of  the  act, 
when  most  liberally  construed,  even  when  ex- 
panded bv  the  more  general  terms  of  the  pre- 
amble, declares  that  naturalized  citizens, 
having,  according  to  the  principles  of  our 
government,  the  same  rights  as  native  born 
citizens,  shall  have  by  law  the  same  protec- 
tion abroad.  As  to  whether  allegiance  can 
be  acquired  or  lost  by  any  other  means  than 


The  uniform  doctrine  of  the  courts  under  those 
statutes  seems  to  be  that  marriage  of  an  alien 
woman  with  a  citizen  makes  her  a  citizen  regardleas 
of  her  actual  domicil. 

Under  the  Act  of  February  10, 1865,  the  citizenship 
of  the  husband  whenever  It  exists  confers  citizen- 
ship on  the  wife.  Kelly  v.  Owen,  74  U.  8.  7  WalL 
490,  19  L.  ed.  283;  United  States  v.  Kellar,  11  Biss. 
814;  People  v.  Newell,  88  Hun,  78;  Luhrs  v.  Elmer, 
80  N.  Y.  171;  Leonard  v.  Grant,  6  Fed.  Rep.  11,  11 
Kep.  327,  6  8awy.  603;  Gumm  v.  Hubbard,  97  Mo. 
811. 

A  woman  married  abroad  to  a  dtizen  of  this 
country  becomes  herself  a  citizen,  although  she 
never  comes  here.    Halscy  v.  Beer,  62  Hun,  866. 

An  alien  whose  husband  becomes  naturalized 
thereby  herself  becomes  a  citizen,  althouirh  she 
may  have  been  living  ^t  a  distance  from  him  for 
yeara  and  never  comes  to  the  United  States  until 
after  his  death.    Headman  v.  Rose,  68  Ga.  468. 

The  fact  that  the  woman  always  continued  to  re- 
side abroad  is  of  no  consequence  under  the  act  of 
congress.    Kane  v.  McCarthy,  63  N.  C.  299. 

If  the  husband  is  a  citizen,  the  wife  will  be  a  citi- 
zen. Knickerbocker  L.  Ins.  Co.  v.  Gorbach,  70 
Pa.  160. 

The  citizenship  of  the  woman  will  not  be  pre- 
vented, under  the  act  of  congress,  by  the  facts  that 
her  husband  was  naturalized  after  the  marriage, 
that  she  had  not  resided  in  this  country  for  five 
years,  and  was  under  twenty-one  years  of  age. 
Renner  v.  Muller,  Vi  Jones  &  S.  636. 

In  Burton  v.  Burton,  1  Keyes,  359,  Mullen,  J.,  held 
that  under  the  act  of  congress,  only  those  women 
become  citizens  by  marriage  who  are  entitled  to 
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naturalization;  and  to  be  entitled  to  naturalization 
one  must  be  a  resident  in  this  country,  hence  an 
alien  wife,  who  has  never  resided  In  this  country, 
does  not  become  a  citizen  by  the  naturalization  of 
her  husband.  But  the  majority  of  the  court  did 
not  agree  with  him,  and  it  was  held  that  the  nat- 
uralization of  the  husband  naturalized  the  wife, 
although  she  had  never  been  in  this  country. 

An  alien  woman  who  has  married  a  subject  is  no 
longer  entitled  to  the  statutory  privileges  of  an  al- 
ien.   Reg.  V.  Manning,  2  Car.  &  K.  886. 

Wlien  the  contingency  of  a  citizen  woman  mar- 
rying an  alien  domiciled  here  is  viewed  in  the  light 
of  the  above  leerislatlon,  and  of  the  probable  course 
which  foreign  courts  would  take  in  reference  to 
her  citizenship  as  Judged  from  the  decisions  which 
courts  in  this  country  have  made  in  regard  to  wom- 
en marrying  citizens  of  the  country  and  remain- 
ing abroad  It  would  seem  that  she  should  be  treated 
as  an  alien. 

So  it  has  been  held  that  a  French  woman  wlio 
has  become  naturalized  under  the  statute  by  a 
marriage  with  an  American  citizen  will  again  be- 
come an  alien,  capable  of  suing  in  the  federal 
courts,  by  a  second  marriage  to  a  Freuch  citizen 
residing  in  this  country.  Pequignot  v.  Detroit,  16 
Fed.  Rep.  211, 

But  it  has  also  been  held  that  the  citizenship  of  a 
foreign  bom  woman  who  has  become  an  American 
citizen  by  marrying  one  is  not  lost  by  the  death  of 
her  husband  and  her  subsequent  intermarrying 
with  an  alien  so  as  to  prevent  her  minor  childron 
from  acquiring  the  rigbts  of  citizenship.  Krcita 
V.  Behrensmeyer,  125  111.  141.  H.  F.  F. 
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statutory  naturalization  is  left  by  congress 
Id  precisely  the  same  situation  as  it  was  be- 
fore the  passage  of  this  act.  During  the  year 
1863,  and  since,  five  treaties  have  been  en- 
terBd  into  between  the  United  States  and 
foreign  governments  based  upon  this  statute, 
in  which  the  ri^ht  of  expatriation  is  dealt 
with,  (which  will  be  referred  to  hereafter :) 
and  in  all  these  treaties  the  ri^ht  is  confined, 
as  is  the  statute,  to  that  of  citizens  or  sub- 
jects of  our  country  who  have  become  citi- 
zens or  subjects  of  others  by  direct  statutory 
natural  ization.  So  that  with  reference  to  the 
question  before  the  court.the  law  is  left  where 
it  was  previous  to  the  year  1868,  and  con- 
gress has  made  no  law  authorizing  any  im- 
plied renunciation  of  citizenship. 

I  think  the  conclusion  might  be  rested  here. 
But,  even  if  congress,  in  the  preamble  to  the 
Act  of  1868,  had  meant  to  declare  that  there 
might  be  expatriation  effected  in  connection 
with  other  means  than  by  naturalization 
abroad,  the  settled  doctrine  as  to  expatriation 
would  prevent  the  plaintiff  from  being  re- 
garded as  expatriated.  Expatriation  must  be 
effected  by  removal  from  the  countrv.  It  can- 
not be  denied  that  whatever  right  of  expatria- 
tion congress  meant  to  declare  by  the  act  of 
1868  is  in  the  express  language  of  the  pre- 
amble based  entirely  upon  the  inborn  right 
to  seek  happiness  by  free  removal  from  one 
country  to  another.  It  could  not,  therefore, 
have  been  intended  by  congress  in  that  act 
that  ciuzens  should  expatriate  themselves, 
and  remain  permanently  within  the  country. 
The  right  is  limited  to  or  conditioned  upon 
actual  removal,  by  the  public  writers.  Puf- 
fendorf,  in  his  Law  of  Nations  (Book  8, 
chap.  11,  §  2),  says:  "But  now  the  usual 
way  by  which  subjection  ceases  is  when  a 
man  by  i)ermission  of  his  own  commonwealth 
voluntarily  removes  into  another,  and  settles 
himself  and  his  effects  and  the  hopes  of  his 
fortune  there." 

And  again,  in  section  8,  he  says:  ''But 
then  it  must  be  observed  that  by  removing  in 
this  place  I  understand  the  departing  out  of 
the  dominions  and  territories  oi  the  common- 
wealth, and  not  the  changing  its  authority, 
and  continuing  to  live  in  its^ dominions." 

Some  light  may  be  obtained  upon  the  sub- 
ject by  considering  the  laws  of  the  states  be- 
fore the  adoption  of  the  constitution.  All 
were  adverse  to  the  right  to  expatriate  save 
Virginia  and  Pennsylvania.  I  have  not  had 
access  to  the  act  of  Pennsylvania.  That  of 
Virginia  is  given  in  Talbot  y,  Janson,  3  U.  S. 
8  Dall.  136,  1  L.  ed.  541,  note.  The  words 
of  the  law  are  these :  "  Wliensoever  any  citi- 
zen of  this  commonwealth,  shall,  by  deed  in 
writing,  under  his  hand  and  seal,  executed  in 
the  presence  of,  and  subscribed  by,  three 
witnesses,  and  by  them,  or  two  of  them, 
proved  in  the  general  court,  any  district 
court,  or  the  court  of  the  county  or  corpora- 
tion where  he  resides,  or  by  open  verbal  dec- 
laration made  in  either  of  the  said  courts,  to 
be  by  them  entered  of  record,  declare  that  he 
relinquishes  the  character  of  a  citizen,  and 
shall  depart  out  of  this  commonwealth,  such 
persons  shall,  from  the  time  of  his  departure, 
be  considered  as  having  exercised  his  right 
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of  exp&triation,  and  shall  thenceforth  be 
deemed  no  citizen." 

It  will  be  seen  from  this  statute  that  to 
effect  the  expatriation  the  citizens  must  make 
or  have  passed  in  a  court  of  record  a  public 
declaration  of  his  renunciation,  but  that, 
even  after  this  had  been  done  and  recorded, 
the  citizenship  ceased  not  until  from  the  time 
of  the  departure  from  the  commonwealth. 
Whenever  the  subject  has  been  referred  to  by 
the  United  States  Supreme  Court  the  same 
view  has  been  taken.  In  The  Saniisnma  Trin- 
idad, 20  U.  S.  7  Wheat.  283,  5  L.  ed.  454. 
Justice  Story,  at  page  848,  L.  ed.  470.  after  de- 
clining to  express  an  opinion  upon  the  gen- 
eral question  of  the  right  of  an  American 
citizen,  independently  of  the  authority  of  a 
lejcislative  act,  to  throw  off  his  allegiance  to 
his  native  country,  adds:  **It  is  perfectly 
clear  that  this  cannot  be  done  without  a  bona 
fide  change  of  domicil." 

The  syllabus  in  Talbot  v.   Janwn,  8  U.  8. 

3  Dall.  133,  1  L.  ed.  540,  as  prepared  by 
Justice  Curtis  in  his  decisions  of  the  Supreme 
Court  (vol.  1,  p.  128),  states  the  doctrine  of 
that  case  upon  thi  s  point  to  be :  **  If  the  ri  eht 
of  expatriation  exists,  not  only  a  renunciation 
of  citizenship  of  the  United  States  but  actual 
removal  for  some  lawful  purpose  and  the  ac- 
quisition of  a  domicil  elsewhere  are  necessary 
to  effect  it." 

See  also  The  Doe  Eermanos,  16  U.  8.  3 
Wheat.  76,  98,  4  L.  ed.  189,  194.  where  the 
court  says  that,  even  if  Mr.  Miller  had  been 
expatriated  by  his  resumption  of  domicil  in 
the  United  States,  he  became  a  **  redintegrated 
citizen." 

To  the  same  effect  is  the  doctrine  of  the  five 
treaties  above  referred  to.  Those  treaties 
were :  A  treaty  with  the  North  German  Con- 
federacy (15  Stat,  at  L.  615)  ;  a  treaty  with 
Bavaria  (Id.  661)  ;  a  treaty  with  Wurttem- 
berg  (16  Stat,  at  L.  735)  ;  with  Hesse,  (Id. 
743)  ;  and  Ecuador  (18  Stat,  at  L.  69). 
These  treaties,  as  has  been  remarked,  re- 
ciprocally give  effect  to  the  naturalization  of 
the  citizens  or  subjects  of  either  government 
in  the  country  of  the  other.  So  dependent  is 
this  recognition  of  change  of  allegiance  upon 
actual  change  of  country  that  in  each  treaty 
there  is  the  same  article  as  to  the  effect  to  be 
given  to  a  return  to  the  native  country  animo 
manendi.  For  instance,  in  the  treaty  with  the 
king  of  Prussia  (15  Stat,  at  L.  616),  article 

4  provides :  "  If  an  American  naturalized  in 
North  Germany  renews  his  residence  in  the 
United  States,  without  the  intent  to  return 
to  North  Germany,  he  shall  be  held  to  have 
renounced  his  naturalization  in  North  Ger- 
many. " 

AUberry  v.  Hawkins,  9  Dana,  177,  38  Am. 
Dec.  546,  is  one  of  the  few  American  cases 
which,  following  the  law  of  Virginia,  the 
parent  state  of  Kentucky,  maintains  the  right 
of  expatriation.  But  the  court  there  held 
that  expatriation  must  be  actual ;  there  must 
be  a  goin^  forth  from  the  country  allegiance 
to  which  is  surrendered. 

My  conclusion,  therefore,  is  that  from  the 
utterances  of  the  public  writers,  of  tlie  su- 
preme court,  and  the  provisions  of  the  trea- 
ties, even  if  congress  meant  to  imply  that  ex* 
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patriation  from  the  United  States  mrght  be 
effected  by  means  other  than  naturalization  in 
a  foreign  country,  it  must  have  meant  that  it 
should  be  conditioned  upon  actual  departure 
from  the  countij. 

It  does  not  affect  the  conclusion  that  the 
domicil  of  the  wife  was  controlled  by  that 
of  the  husband.  Whether  decided  by  her  or 
by  one  whom  she  had  authorized  to  decide  for 
lier,  the  fact  of  her  residence  here,  with  the 
purpose  on  the  part  of  her  husband  and  her- 
self to  remain  here  always,  is,  as  it  seems  to 
me,  both  upon  principle  and  authority,  an 
insuperable  obstacle  in  the  way  of  her  ceas- 
ing to  be  considered  a  citizen  of  the  United 
States.  Nor  does  it  seem  to  me  that  the  Act 
of  Congress  of  February  10,  1855  (10  Stat, 
at  L.  604;  Rev.  Stat.  S  1^94),  which  pro- 
Tides  that  an  alien  woman  by  marriage  with 
a  citizen  shall  become  a  citizen,  authorizes 
any  inference  that  congress  meant  to  declare 
the  converse,  viz.,  that  a  citizen  woman  by 
marriage  with  an  alien  should  become  an 
alien.  The  law  is  in  such  well-considered 
and  guarded  terms  as  to  forbid  any  extension 
of  it" by  implicatioa  The  public  policy  of 
the  United  States  on  the  subject  of  immigra- 
tion has  been  based  upon  its  interests.  A  con- 
tinent was  to  be  populated.  Vast  tracts  of 
land  were  to  be  settled  and  occupied  chiefly 
by  foreigners.  Therefore  congress  has  uni- 
formly encouraged  and  fostered  the  immigra- 
tion and  naturalization  of  foreigners  in  every 
S roper  way.  Lyiieh  v.  Clanrke,  1  Sandf.  Ch. 
57,  7  L.  ed.  469,  and  Cliief  Justice  Ells- 
worth's opinion  in  the  Case  of  haac  Williams, 
6  U.  S.  2  Cranch.  82,  2  L.  ed.  214,  note. 
Again,  congress  considered  the  investiture  of 
an  alien  with  the  rights  of  citizenship  as  an 
advantage  in  the  reception  of  which  ac- 
quiescence might  be  presumed,  which  would 
be  far  from  true  as  to  the  loss  of  those  rights 
by  a  citizen.  The  relation  of  husband  and 
wife  was  dealt  with  by  congress  only  in  the 
furtherance  of  this  public  policy  of  the  na- 
tion, and  the  statute  was  not  intended  as  a 
general  enactment  upon  the  consequences  of 
marriage  between  people  of  different  nation- 
alities. Therefore,  as  it  seems  to  me,  if  in- 
ference is  to  be  resorted  to  upon  the  subject, 
the  motive  on  the  part  of  congress  for  mak- 
ing an  alien  woman  a  citizen  by  her  marriage 
with  a  citizen  would  have  l>een  the  very  rea- 
son for  its  not  intending  the  converse, — that 
a  citizen  woman  by  marrying  an  alien  should 
become  an  alien. 

The  relation  of  husband  and  wife  is  not  in- 
consistent with  one  being  a  citizen  and  the 
other  being  an  alien.  In  Prieet  v.  Cumminge, 
16  Wend.  617,  626,  the  supremo  court  of  New 
York,  Judge  Nelson  afterwards  Mr.  Justice 
Nelson,  being  the  organ  of  the  court,  held 
that  in  the  act  of  congress,  known  as  the 
"Naturalization  Act,"  vie  words,  "any  alien 
bein^  a  free  white  person,"  included  an  alien 
married  woman,  and  that  an  alien  wife  micht 
be  naturalized  without  the  concurrence  of  her 
husband ;  Judge  Nelson  quoting  from  tlie 
opinion  of  Shanks  v.  Dupont,  28  U.  S.  3  Pet. 
248,  7  L.  ed.  668,  to  the  effect  that  "the  in- 
capacities of  married  women  do  not  affect 
their  political  rights,  nor  prevent  them  from 
flcnnirin?  or  losing  a  national  character ;  that 
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their  political  frights  do  not  stand  upon  the 
doctrines  of  municipal  law,  but  upon  the 
more  general  principles  of  the  law  of  na- 
tions. "  If  the  doctrines  of  international  law 
and  our  own  nautralization  statute  sanction  a 
married  woman  becoming  a  citizen  for  her- 
self and  without  the  concurrence  of  her  hus- 
band, how  shall  the  fact  of  a  woman's  mar- 
riage with  an  alien  born  husband,  who  ha» 
cast  off  forever  all  political  connection  with 
any  country  save  this,  and  has  settled  here  for 
life,  work  ipso  facto  an  undeclared  implied 
surrender  of  her  citizenship?  In  Beck  v.  Mc- 
Oillis,  9  Barb.  85,  it  was  held  that  the  mar- 
riage  of  a  female  witli  an  alien  did  not  render 
her  an  alien,  so  as  to  prevent  her  taking  real 
estate  by  dower. 

I  have  so  far  considered  the  question  sub- 
mitted with  reference  to  any  assent  on  the 
part  of  the  government  to  arenuueiation  of 
allegiance  on  the  part  of  the  plaintiff.  Very 
much  of  what  I  have  said  bears  upon  the  re- 
maining point  to  be  considered, — whether  the 
plaintiff  has  herself  done  any  act  which,  by 
fair  intendment,  manifested  a  purpose  of  vol- 
untarily withdrawing  her  allegiance  from  the 
United  States.  The  plaintiff  is  in  this  case 
claiming  a  privilege  acquired,  but  the  case 
must  be  determined  upon  precisely  the  same 
considerations  as  if  the  question  arose  upon 
an  objection  interposed  against  her  claim  of 
a  right,  such  as  if  she  was  setting  up  a  right 
of  oower,  and  it  was  claimed  she  haa  become 
an  alien,  in  either  case  the  question  would 
be  the  same, — has  the  plaintijt  by  her  mar- 
riage with  Comitis  renounced  her  citizenship 
of  the  United  States?  According  to  the  facts 
of  the  case,  Comitis  several  years  before  the 
marriage  settled  here  with  a  purpose  to 
withdraw  altogether  from  Italy,  his  native 
country,  and  never  to  leave  this  country, 
which  purpose  he  retained  till  the  time  of  Iiia 
death.  The  plaintiff  herself  never  left  the 
country,  and  never  intended  to  leave.  The 
inference  to  be  drawn  from  the  plaintiff's 
marriage  with  Comitis,  under  these  circum- 
stances, as  it  seems  to  me,  is  that  ther plain- 
tiff meant  to  retain,  and  her  luisband  ulti- 
mately to  acquire,  citizenship  in  the  United 
States.  According  to  the  doctrine  laid  down 
by  the  English  courts,  especially  by  Sir 
William  Scott,  and  reiterated  by  the  United 
States  Supreme  Court  in  T/t£  Venus,  12  U.  S. 
8  Cranch,  255,  8  L.  ed.  554,  in  case  of  a  war 
between  the  United  States  and  Italy,  if  Com- 
itis (doin^  less  than  is  shown  to  have  been 
done  by  him  in  his  case  towanis  making  this> 
his  permanent  domicil)  "had  removed  to  this 
country,  settled  himself  here,  and  engaged 
in  the  trade  of  the  country,  he  would' have 
furnished  such  evidence  of  an  intention  per- 
manently to  reside  here  as  would  have 
stamped  him  with  the  national  character"  of 
the  United  States.  Page  279,  8  L.  ed.  562. 
I  cannot  see  how,  if  these  circumstances 
would  have  stamped  upon  him  the  national 
character,  with  respect  to  his  goods  on  the 
high  seas,  they  should  not  be  considered  as 
stamping  the  same  national  character  upon 
him  as  a  husband  in  the  opinion  of  the  woman 
who  was  about  to  marry  him,  and  thus  fur- 
nish a  clear  indication  of  the  intent  on  her 
part  not  to  renounce  the  protection  of  the 
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ffOTemment  of  the  country  in  which  she  and 
he  intended  to  continue  to  reside.  Both  the 
husband  and  wife  intended  this  country  as 
their  permanent  domicil.  By  virtue  of  his 
settlement  and  residence  here  the  constitution 
makes  his  children  citizens  of  the  United 
States.  By  reason  of  his  settlement  and  res- 
idence here  the  courts  adjudge  his  property, 
when  outside  of  all  countries,  that  of  a  citi- 
zen. If  tke  controlling  circumstances  of  a 
man's  life  render  his  children  and  his  prop- 
erty American,  can  a  union  with  him  by  mar- 
riage be  held  to  indicate  a  purpose  on  the  part 
of  the  wife  to  expatriate  herself  and  render 
herself  an  Italian?  If,  even  when  renun- 
ciation of  allegiance  is  permitted,  express 
renunciation  is  not  allowed  except  when 
accompanied  by  actual  departure  from  the 
country,  aforixoH^  remaining  and  intending 
to  remain  in  one's  native  country  perma'- 
nently  forbid  any  withdrawal  from  allegiance 
by  implication. 

My  conclusion,  for  the  reasons  which  I  have 
thus  stated,  in  that  on  the  questions  of  natu- 
ralization and  expatriation  the  judgment  of 
the  courts  must  not  outrun  tjie  action  of  con  - 
gress,  and  that  the  courts  must  carefully  ob- 


serve the  lines  of  demarcation  which  the  con- 
gress has  drawn ;  that  any  imperfections  or 
inconsistencies  in  those  lines  must  be  sup- 
plied and  corrected  by  congress,  and  not  by 
the  courts ;  and  that  the  laws  of  congress  do 
not  authorize,  nor  do  her  own  acts  impute, 
any  cessation  of  her  citizenship  of  the  United 
States.  Four  attorney- generals  of  the  United 
States  have  given  opinions  upon  the  question 
as  to  the  effect  of  a  female  citizen  marrying 
an  alien  husband.  Two  have  held  that  she 
became  an  alien,  two  that  she  remained  a 
citizen.  One  of  the  present  justices  of  the 
supreme  court,  when  he  was  district  judge, 
whose  every  opinion  has  my  great  respect, 
due  not  more  to  bis  elevated  position  than  to 
his  commanding  fitness  for  it,  came  to  the 
opposite  conclusion  to  that  which  I  have 
reached.  Peguignot  ▼.  Detroit,  16  Fed.  Rep. 
211.  But  in  that  case  the  facts  characterizing 
the  residence  of  the  husband  and  wife  may 
have  made  it  what  the  public  writers  term 
temporary  residence,  whereas  the  intent  of 
the  plaintiff  and  her  husband  was  to  remain 
in  the  United  States  always. 

7  think  the  plea  munt  be  in/untained,  and  tha 
suit  dismiMed  int?ufut  prejudice. 
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1.  The  bare  &et  that  a  deed  retained 
by  the  g^aDtor  without  recording 
during  his  lifetime  was  ezeeiited  in 
the  presenee  of  a  witness  is  not  sufflolent 
to  show  that  it  was  delivered  during  his  life. 

8.  A  e^  by  will  of  a  chest  and  its  con- 
tents does  not  operate  as  a  devise  of  land,  by 
Kflfion  of  the  fact  that  an  undelivered  deed  of 
the  land  to  the  same  person  was  in  the  chest. 

(October  20,  1888.) 

APPEAL  by  the  tenant  from  a  Judgment  of 
the  Superior  Court  for  Berkshire  County 
in  favor  of  demandants  in  an  action  brought 
to  recover  the  possession  of  certain  real  estate 
which  the  tenant  claimed  under  a  deed  exe- 
cuted by  his  grandfather,  Miles  Avery,  de- 
ceased, but  which  demandants  alleged  was 
never  delivered,  and  also  under  a  clause  of 
testator's  will  giving  the  tenant  the  chest  and 
its  contents,  among  which  was  the  deed  in 
question.    Affirmed, 

The  facts  suflSciently  appear  in  the  opinion. 

Mr.  A.  Chalkley  Collins*  for  demand- 
ants, appellees: 

The  tenant  cannot  acquire  title  under  his 


deed  unless  there  w»vs  a  valid  delivery  of  the 
deed  by  the  grantor  during  bis  lifetime.  De- 
livery is  an  indispensable  requisite  to  the  va- 
lid itv  of  a  deed. 

Skurtleffv.  Francis,  118  Mass.  154;  Stone  v. 
French,  37  Kan.  145:  Weisinger  v.  Cock,  67 
Miss.  511;  Porter  v.  Woodhonse,  59  Conn.  588; 
StUlirell  V.  Hubbard,  20  Wend.  44;  Wellborn 
V.  Weaxer,  17Ga.  267.  68  Am.  Dec.  2i5,  notes. 

The  mere  manual  transfer  of  the  deed  from 
the  executor  to  the  tenant  cannot  constitute  a 
delivery. 

Fay  V.  Richardson,  7  Pick.  91. 

The  tenant  cannot  take  under  the  will,  as 
there  is  no  attempt  on  the  part  of  the  testator 
to  convey  the  property  by  his  will,  except  in 
the  residuary  clause.  The  testator  does  not 
refer  to  the  deed  in  his  will  nor  try  to  make  it 
a  part  of  the  will,  nor  is  there  any  evidence  of 
any  desire  or  intention  on  his  part  to  do  so. 

1  Jarman,  Wills,  p.  741;  Newton  v.  Seaman's 
Friend  Soc,  180  Mass.  91.  89  Am.  Rep.  433. 

Mr,  Herbert  C.  Joyner,  for  tenant,  ap- 
pellant: 

The  executors  of  the  will,  agreeable  to  its 
provisions,  handed  over  said  deed  to  the  ten- 
ant. He  accepted  it,  had  It  recorded,  and  took 
possession  of  the  premises  before  this  action 
was  brought.  Has  there  not  been  a  delivery 
of  this  deed  sufficient  to  give  the  tenant  a  title? 

Where  a  deed  is  delivered  to  a  third  person 
for  the  grantee  and  is  banded  by  that  person 
to  the  grantee  after  the  death  of  the  grantor  it 
is  a  good  delivery  and  takes  effect  from  the 


KOTB.— It  appean  in  the  brief  of  counsel,  though 
not  stated  by  the  court,  that  the  attestation  clause 
signed  by  the  witness  to  the  deed  stated  in  the 
usual  form  that  it  was  ^'sifirned,  sealed,  and  d&- 
Heered*'*  in  hto  presence,  thus  raising  the  question 
of  the  effect  of  such  recital  as  evidence  of  delivery. 
22L.R  A. 


For  prior  cases  in  this  series,  as  to  the  delivery  of 
a  deed,  see  Standiford  v.  Standlford  (Mo.)  8  L.  U.  A. 
289,  and  note:  Lee  v.  Fletcher  (Minn.)  12  L.  R.  A.  171; 
Cook  V.  Patrick  (111.)  11  L.  R.  A.  673;  Porter  v. 
Woodhouse  (Conn.)  13  L.  R.  A.  M;  Peck  v.  Rees 
(Utah)  13  L.  B.  A.  7ii. 
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time  it  was  first  banded  over  to  the  third  per- 
son. 

Hatch  ▼.  Eateh,  9  Mass.  807,  6  Am.  Dec 
67:  Foster  v.  Mansfield,  8  Met.  413,  37  Am. 
Dec.  154. 

If  the  court  finds  that  it  was  the  intention  of 
Miles  Avery  to  have  this  deed  take  effect  at 
the  time  it  was  executed  ''sifirned,  sealed,  and 
delivered,"  it  will  be  considered  a  delivered 
deed  and  transfer  the  title,  although  it  was  not 
actually  handed  over  until  after  the  grantor's 
death,  and  was  never  beyond  the  control  of  the 
grantor. 

Bneathen  v.  Bneathen,  104  Mo.  201. 

A  deed  mav  operate  as  a  deed,  although  not 
actually  handed  over  to  the  grantee  until  after 
the  death  or  other  disability  of  the  (grantor. 

Wheelwright  v.  Wheelwright,  2  Mass.  447,  8 
Am.  Dec.  66. 

A  deed  may  be  handed  over  by  the  adminis- 
trator of  a  deceased  grantor,  where  there  has 
been  a  constructive  delivery  by  the  deceased  in 
his  lifetime,  and  it  will  operate  as  the  deed  of 
the  grantor,  takibg  effect  from  the  time  of  the 
constructive  delivery. 

Fay  V.  Richardson,  7  Pick.  91. 

When  an  instrument  of  conveyance  !s  sealed 
and  delivered  with  an  Intention  on  the  part  of 
the  grantor  that  it  shall  operate  immediately 
and  there  is  nothing  to  qualify  the  delivery  but 
keeping  the  deed  in  the  bands  of  the  grantor, 
it  is  a  valid  and  effectual  deed  in  law  and 
equity.  The  execution  of  the  deed  in  the  pres- 
ence of  an  attesting  witness  is  sufficient  evi- 
dence from  which  to  infer  a  delivery. 

Mo(yre  v.  Hazelton,  9  Allen,  103. 

The  deed  may  remain  with  the  grantor  and 
it  will  be  a  good  delivery  if  there  are  other  acts 
and  declarations  sufficient  to  show  an  intention 
to  treat  it  as  delivered. 

liegan  v.  JBbu>e,  121  Mass.  424. 
^  There  is  such  reference  to  the  deed  in  the 
will  as  to  give  the  deed  a  testamentary  char- 
acter. 

A  testator  may  refer  to  deeds  and  other  in- 
struments or  monuments  or  existing  facts  so 
as  to  make  them  part  of  his  will. 

Ihai/er  v.  Wellington,  9  Allen,  288,  85  Am. 
Dea  753;  Newton  v.  Seaman*s  Friend  Soe.  130 
Mass.  91,  89  Am.  Rep.  438;  Thompson  v. 
Uoyd,  49  Pa.  128. 

Should  the  court  hold  that  there  is  such  ref- 
erence to  this  deed  in  the  will  of  Miles  Avery 
as  to  give  the  deed  a  testamentary  character  it 
is  competent  for  the  tenant  now  to  offer  to 
have  the  deed  admitted  to  probate  as  a  part  of 
the  will. 

Hewton  V.  Seaman's  Friend  Soe.  180  Mass. 
91,  39  Am.  Rep.  433;  Waters  y.  Stickney,  12 
Allen,  1,  90  Am.  Dec.  122. 

If  testator  refer  to  monuments  or  existing 
facts  so  that  his  purpose  as  to  a  particular 
legatee  and  the  character  of  the  legacy  is  shown 
to  be  fully  settled,  the  law  gives  the  legatee 
the  benefit  of  the  legacy. 

Smart  v.  Pruiean,iiYe9.  Jr.  560;  Uabergham 
v.  Vincent,  2  Ves.  Jr.  228. 

The  plain  and  lawful  intent  of  the  testator 
must  not  be  defeated. 

King  v.  MeUing,  1  Vent  231 ;  Doe  ▼.  Lam- 
ing^ Burr.  1112. 

Where  a  promissory  note  of  the  testator  was 

92  ua  A. 


held  void  as  a  note  it  was  held  good  as  a  legacy. 
Loring  v.  Sumner,  28  Pick.  98. 

Allen,  cTl,  delivered  the  opinion  of  the 
court: 

1.  The  agreed  facts  fail  to  show  a  delivery 
of  the  deed  in  the  grantor's  lifetime.  The 
grantor  retained  control  of  the  deed  and  of  the 
land.  There  w«s  no  prior  bargain  with  the 
grantee,  and  no  indebtedness  to  hi<n  nor  rela- 
tion of  trust  towards  him.  He  has  no  knowl- 
edge of  the  execution  of  the  deed.  The  only 
consideration  was  love  and  affection.  The 
deed  was  not  recorded  during  the  grantor's 
lifetime.  There  was  no  oral  declaration  by 
the  grantor  that  he  meant  to  have  it  take  effect 
at  once.  In  short,  there  was  nothing  tending 
to  show  a  delivery  of  the  deed  except  the  bare 
fact  that  it  was  executed  in  the  presence  of  a 
witness.  The  question  of  delivery  is  a  ques- 
tion of  fact,  and  delivery  in  the  grantor^s  life- 
time must  be  proved.  There  must  have  been 
an  intention  that  it  should  operate  as  a  present 
conveyance  ot  title.  A  finding  of  the  delivery 
of  the  deed  would  not  be  warranted  on  the 
agreed  facts.  Stevens  v.  Stetena,  150  Mass.  557; 
Siurileffy-  Francis,  118  Mass.  154;  Hawker  v. 
Pike,  105  Mass.  560, 7  Am.  Rep.  554;  Brahrook 
V.  Boston  Five  Cent  Sav.  Bank,  104  Masji.  228, 
282,  6  Am.  Rep.  222;  Ohase  v.  Breed,  5  Gray, 
440;  Tovnge  v.  Guilbeau,  70  U.  S,  3  Wall.  686, 
641,  18  L.  ed.  262,  263;  8  Washb.  Real  Prop. 
5th  ed.  299  et  seg.  There  were  no  acts  or  dec- 
larations of  the  grantor  sufficient  to  show  an 
intent  to  treat  it  as  delivered,  or  circumstances 
such  as  were  found  to  be  sufficient  in  Lowd  v. 
Brigham,  154  Mass.  107,  113,  114,  and  cases 
there  cited,  and  in  B^an  ▼.  Bowe,  121  Mass. 
424. 

2.  Even  though  it  be  assumed  that  the  un- 
delivered deed  was  in  the  chest  when  the  will 
was  signed,  the  gift  in  the  will  of  "my  chest 
and  its  contents,  except  the  bank  books,"  does 
not  operate  as  a  devise  of  the  land.  The  dan- 
ger of  using  words  of  this  kind  in  a  will  is 
pointed  out  by  Chitty,  J,,  In  Eobson  v.  Hamil- 
ton [1891],  2  Oh.  559,  because  an  article  may 
be  in  the  chest  one  day  and  out  of  it  the  next« 
or  may  be  put  there  for  safe  keeping  during 
the  testator's  last  illness  by  somebody  who  is 
taking  care  of  things  which  are  found  lying 
about.  Moreover,  this  form  of  gift ,  i  f  it  speaka 
from  the  death  of  the  testator,  would  enable 
him  to  increase  or  diminish  his  gift  at  pleasure 
by  putting  things  into  the  chest  or  taking  them 
out  from  time  to  time,  thus  accomplishing 
what  cannot  be  done  by  referring  in  the  will 
to  a  separate  paper  thereafter  to  be  prepared 
and  signed  by  the  testator.  Thayer  v.  Welling* 
ton,  9  Allen,  283,  85  Am.  Dec.  753.  How- 
ever, this  aspect  of  the  case  need  not  t>e  dwelt 
on,  because  the  words  of  the  gift  are  not  suffi- 
cient to  carry  the  land,  even  though  it  was 
clearly  proved  that  the  deed  was  in  the  chest 
all  the  time.  The  reason  of  this  is  that  the 
deed  is  not  to  be  considered  as  propter ty  in  it- 
self, but  evidence  of  title  to  properur  situated 
elsewhere.  Land  connot  be  deemecl  to  be  in- 
cluded among  the  contents  of  a  chest,  merely 
because  a  deed  conveying  it,  or  an  undelivered 
deed  describing  it,  is  contained  therein.  Many 
cases  are  to  be  found  in  the  books  where  quea- 


Digitized  by  V^OOQ  IC 


im. 


COAIMON  WEALTH  Y.  SCHOLLSNBERGER. 


155 


dons  have  arisen  wbetber  gifts  of  ^ods,  or 
chattels,  or  property,  or  things  contained  in  or 
the  contents  of  a  certain  place,  or  bouse,  or 
closet,  or  cabinet,  or  desk,  or  trunk,  should  be 
held  to  include  money,  bonds,  promissory 
notes,  banker's  receipts,  or  other  similar  arti- 
cles of  personal  property,  and  the  decisions 
have  not  been  uniform.  See  cases  cited  in  1 
Jarman  on  Wills,  6th  Am.  ed.  by  Bigelow.  ';09 
tt  teg.;  2  Wms,  Exrs.  p.  1060  etseq.;  Theobald, 
Wills,  8d  ed.  146;  Penniman  v.  French,  17 
Pick.  404,  28  Am.  Dec.  809;  Lock  v.  iVo.v«.  9 
N.  H.  480.  But  no  case  has  been  cited  by 
counsel,  or  found  by  us,  in  which  it  has  been 
held  that  land  would  pass  under  such  a  gift 
by  reason  of  a  deed  thereof  being  found  among 
the  contents  of  the  place  or  receptacle  desig- 
Dated.  On  the  other  hand,  title  deeds  have 
been  selected  as  the  most  striking  illustration 
of  what  would  not  pass  under  such  general 


words.  Brooke  v.  Turner,  7  Sim.  671;  Bobton 
▼.  Hamilton  [1891],  2  Ch.  559.  565,  566.  And 
a  mortgage  has  been  expressly  held  not  to  be 
so  included,  in  Fleming  v.  Brook,  1  Scb.  & 
Lef.  818,  and  Brooke  v.  Turner^  supra.  It  is 
not  as  if  the  testator,  in  his  will,  had  made  a 
gift  of  the  deed  in  express  terms,  or  had  di- 
rected it  to  be  delivered  to  the  tenant.  That 
would  have  presented  a  different  question.  It 
is,  of  course,  possible  that  the  testator  may 
have  mistakenly  supposed  that  his  undelivered 
deed  to  the  tenant  would  be  effectual  to  con- 
vey the  land  after  his  own  death.  If  that  was 
so,  it  might  be  a  reason  why  he  did  not  give 
the  land  to  the  tenant  by  his  will;  but  it  would 
not  change  the  construction  of  the  will  itself, 
and  enlarge  the  meaning  of  the  words  used,  so 
as  to  make  the  land  pass  under  the  gift  of  the 
chest  and  its  contents. 
Judgment  for  demandants  a  firmed. 
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COMMONWEALTH  of  Pennsylvania,  for 
Use  of  Philadelphia  County  et  al.,  Appt., 

V. 

George  SCHOLLENBERGER 
(in  Pa.  SOL) 

1.  That  one  haviimr  ffoods  for  sale  la  a 
nonresident  mannfketnrer  and  sella 
bis  goodB  within  the  state  ihrongh  an 
ag^ent  does  not,  under  the  f^eral  Constitution, 
relieve  him  from  the  operation  of  the  local  police 
Jaws,  if  he  keeps  In  the  state  a  store  oontainlng  a 
stock  of  goods  for  the  inspection  of  customers 
from  which  he  makes  sales  to  actual  customers. 

2.  An  oriKplnal  paekag^  trade  In  which  Is 
protected  by  the  Federal  Constitution,  is  such 
form  and  size  of  package  as  is  used  by  producers 
or  shippers  for  the  purpose  of  securing  l>oth  con- 
venience in  handling  and  security  in  tninsporta- 
tion  of  merchandise  between  dealers  in  the  ordi- 
nary oourae  of  actual  commerce. 

8.  Showinnpthat  a  package  of  material 
to  be  used  as  food  was  made*  stamped* 
and  branded  in  another  state  is  not  suffi- 
cient to  show  that  it  is  an  original  package,  trade 
in  which  is  protected  by  the  Federal  Constitu- 
tion, without  showing  further  that  it  was  in  the 
form  usually  adopted  in  the  trade  for  purposes 
of  transportatiOD. 

4.   The  sale  of  a  package  of  g^ods*  en- 


tire and  unbroken  as  imported  firom 
another  state  will  be  protected  tis  interstate 
commerce  only  when  the  form  and  size  of  the 
package  is  that  usually  adopted  in  the  trade  for 
purpose  of  transportation,  and  not  when  adopted 
with  a  view  to  unlawful  Intrastate  retail  trade. 

(July  19, 1898.) 

APPEAL  by  complainant  from  a  Judgment 
of  the  Court  of  Common  Pleas  No.  8  for 
Philadelphia  County  reversing  a  judgment  of 
a  magistrate's  court  in  favor  oi  plaintiff  in  an 
action  brought  to  recover  the  statutory  penalty 
for  an  alleged  violation  of  the  oleomargarine 
Act    Beversed, 

The  case  was  submitted  upon  an  agreed  state- 
ment  of  facts,  which  was  as  follows: 

That  the  defendant  is  a  resident  and  citizen 
of  the  state  of  Pennsylvania. 

That  the  defendsnt  is  engaged  in  business  at 
219  Callowhilt  street,  in  the  city  of  Philadel- 
phia, Pa.,  as  the  agent  of  the  Oakdale  Manu- 
facturing Company,  whose  principal  office  and 
place  of  Dusiness  is  in  the  city  of  Providence 
and  state  of  Rhode  Island;  and  was  acting  as 
such  agent  from  the  first  day  of  June,  lb91, 
and  on  the  80th  day  of  November,  1891. 

That  the  said  defendant,  on  the  21st  day  of 
July,  1891,  paid  to  the  collector  of  internal 
revenue  of  the  first  district  of  Pennsylvania  the 


Nora— The  above  decision  is  a  very  notable  one, 
making  a  new  distinction  or  test  as  to  original 
packages  of  commerce  which  is  of  very  great  im- 
portance. That  the  test  adopted  based  on  com- 
meroial  usage  Is  much  less  certain  In  its  application 
than  the  test  of  the  mere  existence  of  an  unbroken 
package  as  Imported,  does  not  imply  that  it  is  or  is 
not  the  true  one  although  certainty  is  much  to  be 
desired.  But  another  consideration  which  may  per- 
haps be  regarded  as  more  controlling  is  the  q  uestlon 
whether  or  not  the  shipper  and  Importer  of  goods 
from  one  state  into  another  to  be  sold  in  original 
packages  In  defiance  of  state  law  can  be  restricted 
by  any  custom  of  the  trade  as  to  the  form  and  size 
of  psokages  which  shall  be  protected.  Since  the 
mie  in  any  form  or  size  of  package  is  condemned 
by  the  state  law  and  the  parties  to  the  business 
23L.aA. 


must  intend  to  do  w^at  the  state  law  forbids,  it 
may  be  questioned  whether  they  have  not  the  right 
if  they  are  ent  itied  to  sell  their  goods  in  defiance  of 
state  law  at  all,  to  put  the  goods  up  in  the  form 
which  will  most  facilitate  their  sales;  or  to  put  it 
In  another  form  whether  a  package  which  can  be 
readily  sold  directly  to  the  consumer  may  not  be 
an  article  of  interstate  commerce  whon  transported 
from  another  state  and  sold  unbroken.  Whatever 
may  be  the  final  decision  on  this  point  by  the  Su- 
preme Ck>urt  of  the  United  States,  the  Pennsylvania 
court  has  enlarged  the  law  of  Interstate  commerce 
in  a  very  important  particular. 

As  to  what  constitutes  original  paekages,  see  also 
State  V.  Chapman  (S.  Dak.)  10  L.  R.  A.  432,  and  Keith 
V.  State  (Ala.)  10  L.  R.  A.  490. 
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snm  of  four  huDdred  and  eighty  dollars,  as 
and  for  a  special  tax  upon  the  business  as  agent 
for  the  Oakdale  Manufacturing  Company  in 
oleomargarine,  and  obtained  from  said  collec- 
tor a  writing  in  the  words  following:  '*Inter- 
nal  revenue  store  license  to  defendant  as 
agent." 

That  on  November  80,  1891,  in  the  city  of 
Philadelphia,  at  his  said  place  of  business  as 
aforesaid,  said  defendant,  acting  as  accent  for 
the  said  Oakdale  Manufacturing  Company, 
sold  and  delivered  to  one  John  H.  Berry,  car- 
rying on  the  business  of  a  coffee  house,  at  606 
Lombard  street,  in  the  city  of  Philadelphia, 
Pa.,  a  package  containing  eishty  pounds  of 
oleomargarine  for  the  sum  of  $12.40,  which 
said  sum  of  $12.40  was  paid  to  the  defendant 
as  agent  of  the  Oakdale  Manufacturing  Com- 
pany on  the  said  80th  day  of  November,  1891; 
which  said  package  of  oleomargarine  was  man- 
ufactured in  the  state  of  Rhode  Island  and 
shipped  to  their  agent,  the  defendant,  the  said 
George  Schollenbergcr,  who  sold  and  delivered 
the  said  package,  unbroken,  to  the  said  John 
H.  Berry,  and  which  package  was  marked, 
branded,  and  stamped  in  the  manner  prescribed 
by  the  commissioner  of  internal  revenue  with 
the  approval  of  the  secretarv  of  the  treasury. 

If,  upon  this  statement  of  facts,  the  court  is 
of  the  opinion  that  the  defendant  is  liable  for 
the  penalty  imposed  by  the  act  of  assembly, 
entitled,  ***An  Act  for  the  Protection  of  the 
Public  Health  and  to  Prevent  the  Adulteration 
of  Dairy  Products  and  Fraud  in  the  Sale  there- 
of," approved  May  21,  1885,  then  judgment  to 
be  entered  in  faror  of  the  commonwealth  and 
against  the  defendant  in  the  sum  of  $100  and 
costs  of  this  suit;  but  if  the  court  be  of  the 
opiniiiU  that  for  any  reason  the  defendant  is 
not  so  liable,  then  judgment  be  entered  for  the 
defendant. 

It  is  hereby  agreed  by  counsel  for  plaintiff 
and  defendant  in  the  above  case,  that  for  the 
purpose  of  this  case,  the  word  ''oleomargarine," 
when  used  in  the  case  stated,  is  intended  to 
mean  "an  article  designed  to  take  the  place  of 
butter  or  cheese,  produced  from  pure  and  un- 
adulterated milk,  or  cream  from  the  same; 
and  manufactured  out  of  any  oleaginous  sub- 
stance or  any  compound  of  the  same,  other 
than  that  proiduced  from  unadulterated  milk 
or  cream  from  the  same." 

It  is  further  agreed  that  the  said  packaire 
was  sold  as  an  article  of  food  within  the  words 
of  the  Act  of  May  21,  1885. 

Messrs,  Luther  S.  Kauflknaiit  Charles 
F.  Warwick  and  Wayne  MacVeag^h, 
for  appellant: 

The  Act  of  May  21,  1885,  Pub.  Laws,  22,  is 
constitutional.' 

Powell  Y.  Com.  114  Pa.  292,  60  Am.  Rep.  350, 
127  U.  S.  678,  82  L.  ed.  253. 

Tbe  Act  of  May  21.  1885,  is  excepted  from 
the  ^reneral  scope  of  the  deci-ion  in  /jeisp  v. 
Hardin,  135  U.  S.  100,  34  L.  ed.  128:  Com.  v. 
Zelt,  11  L.  R.  A.  602, 188  Pa.  628. 

The  Act  of  May  21,  18a5,  is  a  proper  exer- 
cise of  the  police  power  of  the  state,  and  is  not 
an  interference  with  or  regulation  of  interstate 
commerce. 

Titusville  v.  Brennan,  14  L.  R.  A,  100,  8 
Inters.  Com.  Rep.  735, 148  Pa.  642;  Boston  lieer 
Co.  V.  Massachusitts,  97  U.  8.  25,  24  L.  ed.  989; 
13  L.  R  A. 


McAUister  v.  8taU,  72  Md.  890;  Pierce  v.  State, 
63  Md.  596;  Dent  ▼.  West  Virginia,  129  U.  8. 
114,  82  L.  ed.  628. 

Mr,  A.  B.  Roney»  for  appellee: 

Tbe  state  of  Pennsylvania  cannot  prohibit 
the  sale  of  an  article  manufactured  in  and  im- 
ported from  another  state,  and  recognized  by 
congress  to  be  an  article  of  interstate  coni- 
merce,  while  the  same  is  still  in  the  hands  of 
the  importer  in  the  original  package. 

LHsy  V.  Hardin,  185  U.  S.  100, 34  L.  ed.  128; 
Oibbons  y.  Ogden,  22  U.  S.  9  Wheat.  204,  6  L. 
ed.  72. 

Interstate  commerce  is  such  commerce  as  the 
nation  at  large  shall  determine  to  be  interstate. 

Qibbons  v.  Ogden,  22  U.  8.  9  Wheat.  189.  6 
L.  ed.  68;  Welion  v.  Missouri,  91  U.  S.  275,  23 
L.  ed.  347;  MohiU  County  v.  Kimball,  102  U. 
8.  697,  26  L.  ed.  289;  Bobbins  v.  Shelby  County 
Tax.  Dist.  120  U.  8.  489,  30  L.  ed.  694;  Com. 
V.  Gardner,  7  L.  R.  A.  666,  183  Pa.  2t^;  Bow- 
man V.  Chicago  cfe  N,  W,  R.  Co,  125  U.  8. 493, 
31  L.  ed.  709;  Thurloio  v.  Massac/iusetts,  46  U. 
S.  5  How.  504,  12  L.  ed.  256. 

It  is  in  the  power  of  congress  exclusively  to 
repulate  this  commerce. 

Hrown  v.  Maryland,  25  U.  8. 12  Wbeat.  441, 
6  L.  ed.  686:  JV>m  York  v.  Miln,  36  U.  8.  11 
Pet.  157,  9  L.  ed.  669;  License  Cases,  46  U.  S. 
5  How.  599,  12  L.  ed.  299;  Passenger  Cases,  48 
U.  8.  7  How.  283,  12  L.  ed.  702;  Boioman  v. 
Chicago  ift  N.  W.  R  Co.  125  U.  8.  478.  81  L. 
ed.  704;  Welton  v.  Missouri,  supra;  Mobile 
County  V.  KimbaU,  102  U.  8.  691,  26  L.  ed.  238r 
Bartemeyer  v.  Jowa.  85  U.  8.  18  Wall.  139,  21 
L.  ed.  929;  Boston  Beer  Co.  v.  MaMadiv setts, 
97  U.  8.  25.  24  L.  ed.  989;  Mugler  v.  Kansas, 
123  U.  8.  628. 31  L.  ed.  205;  PoweU  v.  Pennsyl- 
vania, 127  U.  8.  678.  32  L.  ed.  253. 

If  a  law  merely  indirectly  and  remotely  af- 
fects commerce  the  action  of  the  state  is  valid 
if  exercised  under  a  valid  state  power. 

Wilson  V.  Blackbird  Creek  Marsh  Co.  27  U, 
8.  2  Pet.  245.  7  L.  ed.  412;  MobiU  County  v. 
Kimball,  supra;  Withers  v.  Buckley,  61  TJ.  S. 
20  How.  84,  20  L.  ed.  816;  Oilman  v.  Phila- 
delphia, 70  U.  8.  8  Wall.  718,  18  L.  ed.  96; 
Pound  V.  Turck,  95  U.  8.  459,  24  L.  ed.  525; 
Cooley  V.  PhaadelpJtia  Port  Wardens,  53  U.  8. 
12  How.  299,  13  L.  ed.  996;  Turner  v.  Mary- 
land, 107  U.  8.  88, 27  L.  ed.  870:  Morgan's  L. 
dt  T.  B.  <&  8S.  Co.  V.  Louisiana  Board  of 
Health,  118  U.  8.  455,  80  L.  ed.  237;  Manches- 
ter V.  Massadiusetts,  139  U.  8.  240.  85  L.  ed. 
159;  Dent  v.  West  Virginia,  129  U.  8.  114,  32 
L.  ed.  623. 

It  is  a  regulation  of  commerce  and  void. 

(a)  If  the  state  law  acts  in  an  unreasonable 
manner  or  unnecessarily  interferes  with  com- 
merce. 

Foster  v.  New  Orleans  Port  Wardens,  94  U. 
8.  246,  24  L.  ed.  122;  Wabash,  St.  L.  &  P.  R. 
Co.  V.  lUinois,  118  U.  8.  557,  80  L.  ed.  244; 
Western  JJ.  Tdeg.  Co.  v.  Pendleton,  122  U.  S. 
347,  30  L.  ed.  1187;  Hannibal  dk  St.  J.  R.  Co. 
V.  Husen,  95  U.  8.  465,  24  L.  ed.  527;  Minne- 
sota V.  Barber,  136  U.  S.  313.  84  L.  ed.  455; 
Brimmer  v.  Rebmun.  138  U.  8.  78,  84  L.  ed. 
8«2;  Foight  T.  Wright,  141  U.  8.  62,  85  L.  ed. 
638. 

(b)  Or  is  a  taxation  of  that  commerce. 
Gloucester  Ferry  Go.  v.  Pennsyltant'a,  114  U. 

8.  196,  29  L.  ed.  i58;  RMins^.  Sfulby  County 
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T^.  But.  120  U.  S.  489,  80  L.  ed.  604;  Asher 
V.  Texas,  128  U.  S.  129,  32  L.  ed.  868;  Cruteher 
V.  Kentucky,  141  U.  8.  47, 85  L.  ed.  649;  Lyng 
▼.  Michigan,  185  U.  8. 161.  84  L.  ed.  150;  Nor- 
folk 4b  W.  B.  Co.  V.  Pennsylvania,  136  U.  8. 
114»  84  L.  ed.  894;  Cook  v.  Pennaylmnia,  97 
V.  8.  566.  24  L,  ed.  1015;  Corson  v.  Maryland, 
120  U.  8.  502,  80  L.  ed.  699;  BtouUnburgh  ▼. 
Benniek,  129  U.  S.  141,  82  L.  ed.  687. 

(c)  Or  amounts  to  a  discrimination. 
Welton  V.  Missouri,  91  U.  8.  275,  28  L.  ed. 

847;  WaUing  v.  Michigan,  116  U.  8.  446,  29 
L.  ed.  691;  Ward  v.  Maryland,  79  U.  8.  12 
Wall.  418,  20  L.  ed.  449;  Spraigue  v.  Thomp- 
son, 118  U.  8.  90,  80  L.  ed.  115;  Wel>ber  v. 
Virginia,  108  U.  8.  844,  26  L.  ed.  565;  Sayre 
V.  PhiUips,  16  L.  R.  A,  49,  148  Pa.  482;  Re 
Kimmel,  41  Fed.  Rep.  775;  Spellman  y.  New 
Orleans,  45  Fed.  Rep.  8. 

(d)  Or  is  a  prohibition  of  a  traffic  or  inter- 
course recognized  as  interstate  commerce. 

Orutcher  v.  Kentucky,  supra;  Gibbons  v.  Og- 
den,  22  U.  8.  9  Wheat.  1,  6  L,  ed.  28;  Cooper 
Mffj.  Co.  Y.  Ferguson,  118  U.  8.  727,  28  L.  ed. 
1137:  Re  McAllister,  51  Fed.  Rep.  282;  StaU 
V.  Qooeh,  U  Fed.  Rep.  276. 

This  exclusive  power  of  congress  begins 
irhen  the  journey  to  another  state  has  actually 
becrun. 

Coe  V.  Errol,  116  U.  '8.  517,  29  L.  ed.  715; 
ne  Daniel  BaU  v.  United  States,  77  U.  8.  10 
Wall.  557, 19  L.  ed.  999. 

It  continues  during  the  journey. 

IlaU  V.  DeCuir,  9o  U.  8.  485,  '24  L.  ed.  547; 
LouitciUe,  N.  0.  &  T.  R.  Co.  v.  Mississippi,  183 
TJ.  8.  587,  38  L.  ed.  784;  Oibbons  v.  Ogden,  22 
U.  8.  9  Wheat.  194,  6  L.  ed.  69. 

While  the  articles  are  in  the  hands  of  the  rail- 
road or  common  carrier. 

Botenian  v.  Cliieago  db  N.  W.  R.  Co.  125  U. 
8.  465. 81  L.  ed.  700;  Orutcher  v.  Kentucky,  141 
U.  8.  47.  85  L.  ed.  649. 

In  the  hands  of  the  consignee. 

Brown  v.  Maryland,  25  D.  8. 12  Wheat.  449, 
6  L.  ed.  689;  Bouman  v.  Chicago  A  N.  W.  R. 
Co.  supra;  Low  v.  Austin,  80  U.  8.  18  Wall. 
29,  20  L.  ed.  517;  Leisy  t.  Hardin,  185  U.  S. 
100,  84  L.  ed.  128. 

Until  snle  bv  the  importer. 

Brown  v.  Maryland,  supra. 

On  breaking  of  the  original  package  by  the 
importer. 

Ibid.;  WeUon  y.  Missouri,  91  U.  S.  275,  28 
L.  ed.  847. 

Unless  congress  has  provided  otherwise. 

Wtlkerson  v.  Rah/rer,  140  U.  8.  545,  85  L. 
ed.  572. 

The  decision  of  the  lower  court  is  supported 
by  Con.  v.  Paul,  48  Phila.  Leg.  Int.  4;  StaU 
y.  Gooeh  and  Re  McAllister,  supra, 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

This  case  belongs  to  an  rapidly  growing 
class,  that  has  already  become  uncomfortably 
large  and  troublesome  in  this  state.  The 
profits  to  be  derived  from  an  unlawful  traffic 
are  much  larger  than  those  that  flow  from 
legitimate  trade,  provided  the  unlawful 
traffic  may  be  pursued  without  serious  inter- 
ference from  the  officers  of  the  law.  Law- 
abiding  citizens  will  not  embark  in  a  busi- 
ness that  is  forbidden  by  the  laws  of  the  state 
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in  which  they  live.  Timid  men  are  afraid 
to  do  so.  This  kind  of  operation  is  left 
therefore  to  those  who  have  no  respect  for  law, 
no  interest  in  the  public  welfare,  and  no  fear 
of  public  opinion.  When  such  men  deliber- 
ately determine  to  put  money  in  their  pockets 
by  engaging  in  a  business  which  the  state 
has  declared  to  be  injurious  to  the  public 
morals,  the  public  health,  or  the  public 
peace,  and  has  therefore  forbidden  altogether, 
or  placed  under  strict  police  reg^ulations,  they 
are  morally  certain  to  seek  immunity  for 
themselves  and  their  unlawful  business  by 
immediate  flight  to  the  sanctuarjr  of  the  na- 
tional constitution,  and  there  laying  hold  on 
the  horns  of  the  altar  of  interstate  commerce. 
The  road  to  this  refuge  of  lawbreakers  is  well 
beaten.  There  are  signboards  at  every  cross- 
ing on  the  route,  and  the  intermediate  sta- 
tions for  possible  rest  wear  conspicuous  signs 
of  invitation.  The  travelers  over  it  are  gen- 
erally foreigners  to  the  state  whose  laws  they 
trample  upon,  and  include  a  motley  assort- 
ment of  traders.  Beginning  with  the  peri- 
patetic swindlers  whose  worthless  wares  are 
transported  in  tin  trunks,  which  thejp'  carry 
in  their  hands,  and  who  hunt  their  vic- 
tims in  the  secluded  villages  and  along  the 
country  roads,  with  an  instinct  that  rarely 
fails,  and  running  up  or  down  the  scale  of 
lawbreakers  to  the  men  whose  commercial 
operations  extend  to  the  sale  of  oleomargarine 
by  the  pound,  and  of  intoxicating  drinks  by 
the  pint,  there  is  no  man  in  the  procession 
who  is  not  a  conscious  and  delit>erate  law- 
breaker, and  who  does  not  set  his  possible 
Srofits  from  a  forbidden  business  above  his 
uty  to  society  or  the  state  that  protects  him. 
These  men  seek  to  pervert  a  rule  of  law  that 
has  a  wide  and  a  beneficial  field  of  operation. 
They  claim  to  be  en^ged  in  interstate  com- 
merce, and  to  be  entitled  to  the  protection  of 
the  general  government,  as  against  the  police 
laws  of  the  individual  states,  for  that  reason. 
In  support  of  their  claim  they  will  assert 
that  their  ** goods,"  whether  consisting  of 
oleomargarine,  beer,  whiskey,  paste  dia- 
monds, pinchbeck  watches,  or  the  like,  were 
made  on  the  other  side  of  the  state  line,  and 
imported  by  or  for  them ;  or  it  may  be  they 
will  claim  to  be  the  agents  or  factors  of  the 
makers,  or  to  have  received,  and  to  be  engaged 
in  selling,  ** original  packages"  consisting  of 
a  pound  of  oleomargarine,  or  a  pocket  nask 
of  whisky,  put  up  expressly  for  their  trade 
at  the  still  or  factory,  just  **over  the  line." 
The  mischief  done  and  attempted  in  this 
manner,  under  the  guise  of  interstate  com- 
merce, is  so  great,  so  open,  and  so  difficult 
to  suppress  or  punish  that  in  many  states  be- 
sides this  it  has  become  a  matter  of  general 
and  sincere  regret  that  the  Interstate  com- 
merce clause  was  ever  held  applicable  to 
trade  in  any  article  recognized  throughout 
the  civilized  world  as  a  proper  subject  for 
police  regulation  and  control.  We  are  em- 
barrassed by  the  difficulties  in  the  way  of  the 
enforcement  of  our  police  legislation  made  in 

food  faith,  for  the  protection  of  our  citizens, 
'he  question  involved  in  this  case  is  there- 
fore one  of  great  practical  importance.  It  is 
nothing  less  than  whether  the  police  power 
of  the  states  survives  at  all,  or  has  been  ab- 


Digitized  by  ^OOQ IC 


158 


PeNKBTLYAIOA  SUPBflME  COUKT. 


Oct., 


Borbed  and  extinguished  by  the  interstate 
commerce  clause  in  the  national  constitution. 
We  recognize  the  fact  that  this  is  a  federal 
question.  It  has  been  the  subject  of  many 
decisions  by  the  Supreme  Court  of  the  United 
States,  and  was  at  one  time  thought  to  be 
well  settled  in  favor  of  the  existence  and 
proper  exercise  of  police  powers  by  the  sev- 
eral states.  We  entertain  that  opinion  still, 
but  the  contrary  view  has  been  pressed  upon 
us  with  so  much  earnestness  in  the  argument 
that  we  feel  constrained  to  examine  briefly 
some  of  the  positions  taken  by  the  appellant. 

It  is  said  tne  recent  case  of  Lei^  v.  Hardin, 
ISa  U.  8.  100.  34  L.  ed.  128,  justifies  the 
contention  that  this  state  is  powerless  to  in- 
terfere with  the  defendant's  traflic.  But 
Leisy  v.  Hardin,  like  all  other  cases,  must  be 
read  in  the  light  of  its  own  facts.  Leisv  was 
a  brewer,  who  made  beer  in  the  state  of  Illi- 
nois. Hardin  was  an  officer  of  the  state  of 
Iowa,  where  the  law  forbade  the  sale,  and  the 
keeping  for  sale,  of  any  form  of  intoxicating 
drink  except  for  sacramental,  medical,  or 
mechanical  purposes.  Leisy  shipped  from  his 
brewers  in  Illinois  to  his  agent  m  Iowa  about 
300  ca.sks  and  eleven  cases  of  beer,  sealed  jn 
the  ordinary  manner.  These  were  sent  there 
for  sale,  and  were  in  the  hands  of  Leisy  *s 
agent  or  employer  in  Iowa  for  that  purpose. 
While  the  entire  consignment  of  beer  was  yet 
in  the  possession  of  the  maker  or  his  aeent, 
with  seals  unbroken,  it  was  seized  by  Hard- 
in, under  the  law  of  Iowa,  and  taken  out  of 
the  possession  of  Leisy 's  agent.  An  action  of 
replevin  was  then  brought  to  recover  the  casks 
and  cases  so  taken.  Two  questions  were  thus 
raised.  First.  Did  Leisy  own  the  packages 
taken  from  the  possession  of  his  agent?  Sec- 
ond. If  he  was  the  owner,  has  he  a  right  to 
have  them  in  his  possession  in  the  Ptate  of 
Iowa  ?  The  first  question  was  not  controvert- 
ed. He  was  the  maker  and  owner  of  the 
packages  seized.  The  second  question  was 
one  of  law,  and  was  disposed  of  upon  the  in- 
terstate commerce  clause.  The  goods  being 
in  original  packages,  with  seals  unbroken,  no 
sales  having  been  made  therefrom,  it  was 
held  that  they  were  not  liable  to  seizure  under 
the  police  laws  of  the  state  into  which  they 
had  been  brought.  This  is  the  single  ques- 
tion involved  m  that  case,  and  beyond  that 
it  is  not  binding  as  a  precedent  upon  the 
court  that  rendered  the  judgment,  nor  upon 
us.  We  shall  not  question  the  wisdom  of 
that  decision,  nor  abate  one  jot  from  its  legal 
force,  though  we  sincerely  regret  some  of  its 
consequences.  Standing,  therefore,  squarely 
on  the  case  of  Leisy  v.  Sardin,  let  us  proceed 
to  an  examination  of  the  question  presented 
on  this  record. 

The  defendant,  Schollenberger,  Is  a  citizen 
and  resident  of  this  state.  For  at  least  two 
3'ears  he  has  been  living  under  the  protection 
of  its  laws,  and  is  bound  by  all  the  obliga- 
tions that  such  residence  and  protection  im- 
pose. He  is  a  merchant,  with  a  store  in  the 
city  of  Philadelphia.  He  sells  his  goods  to 
customers  as  other  merchants  sell  their  goods, 
from  his  stock  in  store  open  to  their  exami- 
nation. The  commodity,  or  one  of  the  com- 
modities, in  which  he  deals  is  oleomargarine, 
for  the  sale  of  which  at  his  store  in  Phila- 
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delphia  he  has  obtained  a  license  under  the 
internal  revenue  laws  of  the  United  States 
during  the  last  two  years.  He  sells,  not  for 
shipment  in  original  packages  to  other  coun- 
tries or  other  states,  but  to  local  custodiers, 
and  in  the  case  now  before  us,  to  an  eating- 
house  keeper  near  by,  for  consumption  upon 
his  table  as  an  article 'of  food.  Now,  our 
statute  explicitly  forbids  the  sale  and  keep- 
ing and  the  offering  of  oleomargarine  for  sale 
as  an  article  of  food.  The  identical  acts  for- 
bidden by  the  law  are  thus  seen  to  be  the  acts 
which  he  admits  he  is  engaged  in,  and  which 
he  claims  tlie  right  to  do,  notwithstanding 
his  residence  in,  and  the  statutes  of,  the  state. 
This  right  he  claims  to  derive  from  the  in- 
terstate commerce  clause  in  two  ways.  The 
first  of  these  rests  on  the  nonresidence  of  the 
manufacturer.  He  asserts  that  the  oleomar- 
garine is  made  in  another  state.  Because  the 
manufacturer  can  lawfully  made  and  sell 
under  the  laws  of  the  state  where  the  man- 
ufactory is  located,  he  contends  that  the 
manufacturer  can  sell  his  own  product  any- 
where, and  for  this  purpose  can  establish 
stores  for  its  sale  all  over  this  state,  if  he 
chooses  to  do  so.  As  the  manufacturer  may 
do  this  in  person,  it  is  contended  that  he  can 
do  it  by  an  agent,  so  that  he  could  have  as 
many  stores,  conducted  by  as  many  agents  as 
there  are  towns  in  the  commonwealth,  and 
conduct  the  trade  in  them  all,  regardless  of 
the  police  laws  of  the  state.  The  second  line 
along  which  he  claims  to  derive  immunity 
is  the  **  original  package"  doctrine.  He  says 
he  sells  in  the  packages  made  up  at  the 
factory.  He  does  not  divide  a  roll,  a  pail,  or 
tub  of  his  **  goods, "  but  requires  the  purchaser 
to  take  the  entire  roll,  pail,  or  tub  made, 
filled,  or  shaped  at  the  factory.  We  think 
neither  of  these  positions  should  avail  the  de- 
fendant. We  do  not  deny  that  a  nonresident 
manufacturer  may  sell  his  goods,  and  ship 
them  to  a  buyer  in  the  usual  trade  packages 
employed  in  good  faith  by  manufacturers, 
without  being  amenable  to  the  police  laws 
of  this  state  tnerefor.  He  may  bring  them 
here,  and  hold  them  in  bulk  without  danger. 
So  much  rs  fairly  ruled  in  Leisy  v.  Hardin. 
He  may  sell  them  to  the  trade  or  for  ship- 
ment to  the  states  in  the  same  unbroken  trade 
packages,  notwithstanding  their  unlawful 
character.  This  clearly  results  from  the  rule 
in  Leisy  V.  Hardin.  We  might  have  held, 
had  the  question  been  one  for  us,  that  the  ob> 
ject  of  the  interstate  law  commerce  clause  was 
quite  different  from  what  it  seems  thought  to 
be.  We  might  have  thought  it  intended  to 
prevent  the  establishment  of  state  custom- 
houses and  taxation  along  state  lines,  and  to 
make  for  the  general  purposes  of  legitimate 
trade  all  the  states  open  to  the  manufacturers 
and  merchants  of  the  several  states.  But  for 
this  the  states*  mi^ht  have  intercepted  all 
goods  reaching  their  borders,  and  weighed, 
valued,  and  taxed  them  before  permitting 
them  to  proceed  to  their  destination.  The  de- 
structive effect  upon  commerce  of  such  re- 
strictions was  clearly  foreseen  and  wisely 
guarded  against  by  our  fathers.  But  the  pro- 
tection of  the  lives,  the  health,  and  morals  of 
citizens  was  the  chief  of  the  duties  of  govern- 
ment left  to  the  states  when  the  Union  was 
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formed.  The  common- law  rights  and  rem- 
edies are  to  be  sought  in  the  courts  of  the 
states.  For  this  reason  we  would  have  held 
that  the  police  regulations  of  the  states  stood 
on  impregnable  ground,  and  that,  while  no 
state  bad  the  right  to  tax  or  to  burden  inter- 
state commerce,  each  state  had  the  right  to 
exclude  from  its  territory  such  articles  of  food 
or  drink  as  were  iniurious  in  their  character 
and  effect  upon  the  nealth  or  the  morals  of  the 
public.  But,  however  this  may  be,  it  will 
not  be  denied  that  state  commerce — that  is, 
business  conducted  within  the  lines  of  a 
state — was  left  to  state  control .  It  was  the  i n- 
tention  of  the  United  States  to  protect  the  cit- 
izens and  the  productions  of  one  state  against 
unjust  discrimination  by  the  other  states,  but 
it  was  and  is  the  duty  of  the  state  to  protect 
its  citizens  against  each  other. 

If,  then,  the  retail  of  oleomargarine  at  the 
defendant's  store  is  to  be  regarded  as  in  any 
sense  his  business,  as  it  would  seem  to  be 
from  the  form  of  the  licenses  attached  to  the 
case  stated,  and  from  all  the  facts,  he  is 
clear]  V  liable  as  an  individual  to  the  penalty 
provided  by  the  law  which  he  has  broken. 
Can  the  facts  that  the  store  is  the  store  of  the 
manufacturer,  and  that  he  is  their  agent,  re- 
lieve  him  from  liability?  The  sales  are  not 
made  from  the  factory,  nor  under  the  right 
which  the  fact  of  makine  confers  on  the 
maker.  On  the  contrary,  the  sales  are  made 
under  a  store  license  granted,  not  to  an  estab- 
lishment located  in  another  state,  but  to  a 
store  in  this  state.  When  a  nonresident  of 
Pennsylvania  comes  into  the  state  to  embark 
in  business  here,  his  situation  is  like  that  of 
any  other  resident,  and  his  business  done  at 
his  store  is  state,  not  Interstate.  It  does  not 
matter  where  he  obtains  his  floods.  Interstate 
commerce  does  not  necessarily  depend  on  the 
oriffin  of  ^oods ;  or,  rather,  all  men  who  buy 
and  sell  foreign  merchandise  are  not  nec- 
essarily engaged  in  interstate  commerce.  If 
it  was  otherwise,  all  merchants  would  be  su- 
perior to  state  laws,  for  all  deal  to  some  ex- 
tent in  goods  made  in  other  states  and  in  other 
countries.  It  is  not  simply  or  mainly  the 
origin  of  the  goods,  therefore,  that  is  to  be 
considered,  but  the  nature  of  the  business 
done.  One  who  keeps  a  stock  of  goods  in 
store  for  the  inspection  of  customers,  and  sells 
from  this  stock  to  actual  consumers,  is  a  local 
dealer.  His  business  is  intrastate,  not  inter- 
state. Our  Act  of  1885,  under  which  this  case 
arises,  is  not  a  trade  regulation.  It  is  a  po- 
lice law.  This  court  has  so  held  repeat«iiy, 
and  our  view  of  it  was  expressly  affirmed  by 
tlie  Supreme  Court  of  the  United  States  in 
PaieeU  v.  Benmylvania,  127  U.  S.  678.  82  L. 
ed.  208,  a  case  which  turned  upon  that  single 
question.  It  does  not  undertake  to  deal  with 
an  importer  from  another  country  or  state, 
but  with  manufacturers,  and  dealers  within 
the  state.  It  prohibits  the  manufacture  of 
ol«somargarine  within  the  limits  of  the  state. 
It  also  prohibits  the  sale,  the  offer  to  sell, 
and  the  having  in  possession  with  intent  to 
sell,  the  same  ^as  an  article  of  food. "  It  lays 
its  prohibition  on  those  who  are  fairly  sub- 
i(  Gt  to  i ts  j  uri sd  i ction.  and  on  no  others.  We 
have,  then,  a  valid  police  law,  so  declared  by 
the  highest  tribunal  in  the  land,  which  pro- 
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hibits  the  sale  of  oleomargarine  as  an  article 
of  food  within  the  state.  We  have  the  pro- 
prietor of  a  store  located  and  licensed  here 
making  sales  of  the  prohibited  article  to  cus- 
tomers for  the  prohibited  purpose.  It  does 
not  matter  that  the  merchant  makes  his  home 
in  another  state,  or  that  he  makes  his  sales 
by  a  clerk  or  agent,  rather  than  in  person. 
He  is  a  local  dealer,  selling  in  violation  of 
the  local  law,  and  liable  to  its  penalty.  If 
the  residence  of  the  dealer  could  affect  the 
character  of  his  trade,  then  our  police  laws, 
intended  to  protect  our  own  people,  would 
operate  as  a  discrimination  against  our  citi- 
zens, and  in  favor  of  citizens  of  other  states, 
and  would  commit  to  those  having  no  in- 
terests in  common  with  us  a  most  odious 
monopoly  in  every  form  or  kind  of  traffic 
which  our  state  should  attempt  to  regulate 
or  to  suppress.  Intrenched  behind  the  inter- 
state commerce  clause  so  construed,  citizens 
of  other  states  could  prey  upon  our  people, 
trample  upon  our  laws,  and  make  gain  out 
of  a  traffic  forbidden  to  our  citizens,  only  to 
be  delivered  up  absolutely  and  uncondition- 
al Ij  to  them.  It  would  require  only  that  such 
citizen  of  another  state  should  establish  a 
local  store  in  some  of  our  towns  or  cities,  or 
in  all  of  them ;  conduct  a  local  business,  to 
meet  a  local  demand ;  and,  when  called  upon 
by  the  officers  of  the  law,  make  reply  that  he 
made  the  goods  in  some  other  state,  and,  as 
a  manufacturer,  supplied  himself,  as  a  local 
dealer,  with  wares  of  a  foreign  origin. 
Neither  the  foreign  origin  of  the  goods  sold, 
nor  of  the  seller,  nor  both  together,  will  con- 
vert a  business  that  is  local  and  intrastate 
into  one  that  is  general  and  interstate,  within 
the  meaning  of  the  constitution  of  the  United 
States. 

But  the  defendant's  second  position  is  that, 
admitting  the  views  now  stated  to  be  correct, 
he  is,  nevertheless,  beyond  the  reach  of  the 
state  law  for  another  reason,  viz.  that  his  sales 
are  made  in  original  packages,  and  are  there- 
fore interstate  commerce.  We  have  examined 
the  decisions  of  the  supreme  court  of  the 
United  States  for  a  definition  of  the  term 
**  original  package. "  It  does  not  seem,  how- 
ever, to  have  received,  and  perhaps  at  this 
time  is  not  capable  of,  a  precise  definition, 
that  may  be  applied  to  it  in  all  cases.  The 
idea  for  which  it  stands  is,  however,  not  dif- 
ficult of  apprehension  or  statement.  The 
methods  adopted  by  manufacturers  and  im- 
porters for  packing  and  pre  pari  nfi"  goods  for 
transportation  by  sea  or  land  differ  with 
the  differences  in  the  character,  bulk,  and 
material  of  the  merchandise  itself.  The 
general  purpose  is  to  adopt  that  form  and  size 
of  package  best  adapted  to  the  safe  and  con- 
venient transportation  and  delivery  of  the 
particular  class  of  goods  to  be  moved,  be- 
cause the  convenience  of  the  trade  will  be 
best  subserved  thereby.  Such  packages,  put 
up  with  a  view  to  the  convenience  and  se- 
curity of  transportation  and  handling,  in  the 
regular  course  of  trade,  are  the  original  pack- 
ages of  commerce.  If  we  look  at  the  meaning 
01  the  words  "employed"  we  are  brought  to 
the  same  conclusion.  **  Original"  means  per- 
taining to  the  beginning  or  origin ;  the  first 
or  primitive  form  of  a  thing.     ''Package" 
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meana  a  bundle  or  parcel  made  up  of  several 
smaller  parcels,  combined  or  bound  together 
in  one  bale,  box,  crate,  or  other  form  of  pack- 
age. An  **  original  package**  is  such  form 
and  size  of  package  as  is  used  by  pro- 
ducers or  shippers  for  the  purpose  of  securing 
both  convenience  in  handling  and  security 
in  transportation  of  merchandise  between 
dealers  in  the  ordinary  course  of  actual  com- 
merce. Such  packages  are  not  always  made 
up  by  putting  smaller  packages  or  bundles 
together,  but  may  include  anv  form  of  re- 
ceptacle that  shall  hold  a  flzed  quantitv ;  as 
a  barrel  of  su^ar  or  salt,  a  bag  of  conee,  a 
chest  of  tea,  ana  the  like.  The  package  must 
not  be  divided  or  its  unity  destroyed.  When 
it  is  received  unbroken  from  the  importer 
through  the  custom  house,  or  from  the  man- 
ufacturer by  the  ordinary  channels  of  trans- 
portation, it  is  within  the  protection  of  the 
interstate  commerce  doctrine,  and  the  state 
may  not  subject  it  to  vexatious  delays,  ap- 

Sraisement,  taxation,  or  trade  restriction, 
iut  it  has  never  been  held  that  the  importer 
might  subdivide  his  package,  and  dispose  of 
its  several  parts  in  detail.  On  the  contrary, 
in  many  cases  the  tJnited  States  courts  have 
held  that,  upon  such  subdivision  or  breaking 
of  bulk,  the  original  package  ceased  to  be 
such ;  and  the  goods  became  mixed  with,  and 
indistinguishable  from,  the  merchandise  al- 
ready within  the  state,  and  therefore  subject 
to  state  laws.  This  assinis  to  each  jurisdic* 
tion  its  proper  powers.  The  general  govern- 
ment protects  the  citizens  of  the  several  states 
in  the  movement  of  their  commodities  across 
state  lines  for  the  purpose  of  commerce.  The 
state  regulates  the  retail  trade  conducted 
within  its  own  borders,  and  forbids  the  sale 
of  such  articles  to  its  citizens  as  it  finds  to 
be  injurious  to  them.  We  are  asked  in  this 
case  to  go  a  step  further,  and  hold  that  any 
package  which  a  manufacturer  may  choose  to 
put  up  and  send  to  himself  as  a  merchant,  or 
to  a  customer,  is  necessarily  an  '^ original 
package, "  because  it  was  put  up  by  a  manu- 
facturer outside  of  the  state.  We  cannot  so 
hold. 

This  question  was  brought  to  our  attention 
recently  by  the  case  of  Com,  v.  Zelty  188  Pa. 
616,  11  L.  K.  A.  602.  In  that  case  a  distiller 
living,  or  at  least  makine  whiskey,  just  over 
the  state  line,  established  a  store  or  an  agency 
within  the  state.  He  put  up  his  "goods"  in 
bottles,  ranging  in  capacity  from  one  quart 
down  to  one -half  pint,  and,  packinethem  in 
unsealed  barrels,  sent  them  to  the  Pennsyl- 
vania store.  When  they  reached  the  agent, 
the  bottles  were  taken  from  the  barrels,  and 
arranged  upon  the  shevles  and  in  the  windows 
of  the'store  in  the  manner  usual  in  that  trade, 
and  sold  to  customers.  The  seller  was  prose- 
cuted for  the  sale  of  intoxicating  liquors 
without  a  license,  such  as  the  laws  of  the 
state  require.  His  defense  was — the  now 
common  one — that  he  was  engaged  in  inter- 
state commerce.  His  position  was  that  the 
bottles  sold  by  him  sinely  to  customers  had 
been  filled  and  corked  at  the  distillery, 
which  was  in  another  state,  and  that  they 
were  the  **  original  packages''  put  up  by  the 
maker,  and  transported  across  the  line  to  his 
store  for  sale.  The  contention  was  seriously 
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and  earnestly  made  that  an^  size  or  shape  of 
jug  or  bottle  which  the  distiller  might  desire 
to  meet  the  needs  of  the  retail  sale  of  drink 
became,  when  filled  and  shipped  by  him 
across  a  state  line,  an  ** original  package, '^ 
within  the  meaning  of  that  pnrase  as  usea  by 
the  United  States  courts  in  the  interstate  com- 
merce cases.  The  character  of  the  package 
appears  to  have  been  submitted  to  the  jury, 
who  convicted  the  defendant.  The  deiend- 
ant  appealed  to  this  court,  and  we  said, 
through  Paxson,  Gh,  J,:  '^  Whether  a  box  or 
a  barrel  of  beer  can  be  separated  and  sold  in 
single  bottles  as  original  packages  will  be 
formally  decided  when  the  question  squarely 
arises.  The  jury  evidently  regarded  it  as  a 
trick  and  an  evasion  of  our  statute."  The 
judgment  was  accordingly  affirmed.  The 
question  which  it  was  not  necessary  to  decide 
in  Com,  v.  Zdt,  supra,  is  fairly  involved  in 
this  case,  so  far  as  oleomargarine  is  con- 
cerned. The  case  stated  concedes  that  the 
package  was  sold  by  this  defendant  for  con- 
sumption, as  "  an  article  of  food, "  but  asserts 
that  it  was  sold  in  the  form  in  which  the 
maker  put  it  up  at  his  factory.  It  is  not  said 
that  it  was  an  **  original  package"  in  express 
words,  nor  that  it  was  in  the  form  usually 
adopted  in  the  trade  for  purposes  of  transpor- 
tation. It  is  reasonable  to  infer  that  when 
the  defendant  was  admitting  the  sale,  and 
setting  up  his  justification  for  a  violation  of 
the  law,  he  would  do  this  as  strongly  as  the 
facts  would  sustain  him,  had  he  gone  into 
the  proof  upon  a  trial  before  a  jury.  What 
the  case  stated  does  tell  us  is  that  the  defend- 
ant sold  at  his  store  in  Philadelphia,  to  one 
John  H.  Berry,  the  keeper  of  a  coffee  house  at 
606  Lombard  street,  Philadelphia,  a  package 
of  oleomargarine,  weighing  'eighty  pounds, 
made  and  st-amped  and  branded  in  Khode  Isl- 
and, for  use  as  an  article  of  food.  This  la 
almost  Identical  with  the  defense  In  Com.  ▼. 
Zelt,  which  was  that  the  bottles  sold  by  the 
defendant  were  put  up  and  shipped  in  another 
state,  and  sold  in  the  same  form  in  which 
they  were  received.  This  does  not  go  far 
enough.  The  defendant  in  this  case,  as  in 
Zelt's  Case,  was  prima  facie  a  lawbreaker. 
It  was  incumbent  on  him  to  show  his  ri^ht 
to  violate  the  police  laws  of  the  state  in  which 
he  lived  or  carried  on  his  store  affirmatively 
and  clearly.  It  is  not  enough  to  hint  or  sug- 
gest tlie  existence  of  such  a  right.  It  must 
be  set  up,  and  his  ability  to  .escape  the  pen- 
alty of  the  broken  law  depends  on  the  suf- 
ficiency of  the  justification.  The  fact  alleged 
as  a  justification  is  that  the  packa^  sold  was 
''made,  stamped,  and  branded"  in  Rhode  Isl- 
and. To  enable  the  defendant  to  stand  on 
this  statement,  it  is  necessary  for  us  to  go 
with  him  to  his  legal  conclusion,  viz.,  what- 
ever package  is  put  up  at  a  factory  outside 
the  state  is  an  ** original  package,"  withia 
the  meaning  of  the  interstate  commerce  doc- 
trine. This  we  distinctly  refuse  to  do.  The 
United  States  courts  have  not  so  held  as  we 
understand  the  cases,  and  such  a  conclusion 
could  not  be  sustained  on  principle,  as  the 
question  presents  itself  to  us.  The  conse- 
quences of  such  a  holding  are  obvious.  In 
this  case  the  owners  of  the  store  in  Philadel- 
phia are  the  owners  of  the  factory  In  another 
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ftate.  Afl  mercliAnto  tliej  understand  the 
needs  of  tlieir  retail  trade,  and  the  forms  and 
sizes  of  rolls,  tubs,  or  packages  that  will  best 
fait  the  wants  of  their  customers.  As  man- 
ufacturers thej  can  put  their  product  in 
packages  of  such  size  and  shape  as  shall  meet 
tlciir  own  needs  as  merchants.  They  have 
b<th  ends  of  the  traffic  in  their  hands,  and 
may  do,  as  they  undoubtedly  are  in  the  habit 
of  doing,  whatever  their  profits  as  retailers 
require  them  to  do  as  manufacturers.  A  ]  urj 
woald  be  justified  in  finding  in  such  a  case, 
as  the  jury  found  in  ZeU*s  Caae^  that  the  mode 
of  putting  up  the  packages  was  not  adapted 
to  meet  the  requirements  of  actual  interstate 
commerce,  but  the  requirements  of  an  unlaw- 
fa],  intrastate,  retail  trade.  In  this  case  the 
facts  are  found  for  us  as  by  the  parties.  We 
are  to  determine  their  legal  effect  The  de- 
fendant is  found  to  have  made  sales  of  oleo- 
margarine as  an  article  of  food  contrary  to 
the  provisions  of  our  statute.  It  is  also  found 
that  he  made  these  sales  for  a  nonresident  em- 
ployer. But  the  residence  or  business  of  the 
owner,  standing  alone,  is  wholly  immaterial. 
Oui  law  deals  with  the  local  trade,  regard- 
less of  the  nationality  or  residence  of  the 
trader.    It  iji  further  found  that  the  sales  are 


made  in  packages  put  up  by  the  trader  at  his 
factory,  and  sent  to  his  store  in  this  city  for 
sale.  This,  as  we  have  said,  does  not  amount 
to  an  assertion  that  the  sales  are  made  in 
the  "original  packages"  of  commerce.  If  it 
shows  anything  upon  the  subject,  it  shows 
that  they  are  not  so  made.  One  who  plants 
his  feet  squarely  upon  the  police  laws  of  this 
state,  and  defies  its  officers  to  suppress  or  to 
punish  his  unlawful  trade,  must  show  a  clear 
legal  right  to  take  and  maintain  his  position 
as  a  public  enemy,  or  suffer  the  penalty  of 
the  broken  law.  To  hold  otherwise  would 
make  it  impossible  for  the  people  of  any  state 
to  protect  themselves  from  evils  that  by  com- 
mon consent  throughout  the  civilized  world 
need  to  be  restraint  and  removed  by  suitable 
legislation.  It  would  also  strike  a  blow  of 
absolutely  crushing  weight  at  the  existence 
of  the  police  power  in  the  several  states,  and 
render  all  attempts  at  its  exercise  ineffectual 
and  useless. 

The  judgmsnt  of  the  court  below  is  reversed, 
and  judgment  is  now  entered  on  the  case 
stated  in  favor  of  the  plaintiff  for  the  sum  of 
$100,  with  the  costs  of  suit.  After  jud^ 
ment  is  properly  entered,  let  the  record 
remitted  for  purposes  of  execution. 
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H.  A.  8CHLICHTER««  al. 

t. 
M.  F.  EEITER  et  al,  Appts. 

(U6  Pa.  U9.) 

1.  The  burden  la  on  those  who  aeek  to 
diapoeseae  of  chureh  property  trustees 
who  wiih  their  predecessors  have  been  in  contin- 
uous poesesBion  of  It  for  more  than  sixty  years  to 
■how  alBrmatiyely  how  and  when  their  title  ao- 
oraed  and  that  It  Is  irood  and  valid. 

S.  Aoqnieeoeiiee  in  and  use  of  aeoneti*' 
tation  by  a  church  society  for  more  than  fifty 
years  settles  the  question  of  Its  validity. 

8.  For  the  purpose  of  aettUnif  the  title 
to  church  propertj*  eonrte  may  inquire 
into  and  determine  the  validity  of  an  attempt  to 
•mend  the  constitution  and  confession  of  faith 
of  the  sodety  so  as  to  ascertain  whether  those 
sdberlnff  to  the  original  or  amended  documents 
constitute  the  society. 

4.  The  finding  of  a  refbree  aHlrmed  by 
the  triad  court  is  conclusive  as  to  whetber 
or  not  an  attempted  amendment  of  the  confession 
of  faith  of  a  religious  sodety  was  so  radical  as  to 
destroy  the  identity  of  the  church,  unless  dear 
error  tn  the  finding  is  pointed  out. 

5.  A  provision  of  a  church  constitution 
that  no  rule  shall  be  passed  "to  change 
or  do  away  with  the  oonfession  of  faith  as  it  now 
stands"  does  not  prevent  changes  in  the  interest 
of  clearness  of  expression  or  fullness  of  state- 
ment of  the  accepted  doctrines  of  the  church. 

6.  An  afllrmative  vote  of  more  than  two 


Nora.— In  connection  with  the  above  decision  as 
to  church  divisions,  see  Smith  v.  Pedlgo  (Ind.)  19 
L.  R.  A.  433:  also  Tinley  v.  Brent  (Ya.)  11  L.  B.  A. 
tK  and  note:  Mt.  Zlon  Baptist  Churoh  v.  Whltmore 
down)  18  L.  K.  ▲.  196,  and  rioCe. 
23L.R.A. 


See  also  24  L.  R.  A.  615; 
R.  A.  838. 


thirds  of  those  'voting  in  response  to  a 
proposition  of  the  governing  body  of  a  churoh 
to  change  the  constitution  Is  efPectlve  under  a 
oonstitution  authorizing  changes  *'on  the  request 
of  two  thirds  of  the  whole  society**  although  the 
whole  number  of  votes  cast  is  only  a  little  over 
one  third  of  the  churoh  membership. 

7«  The  adherents  to  the  new  consUtei- 
tion  and  not  the  dissenters  thereflrom 
constitute  the  chnrdht  where  the  govern- 
ing body  makes  a  proposition  for  a  permisslbie 

.  change  to  the  old  constttation  and  oonfession  of 
faith  which  after  ample  time  for  consideration 
and  a  suitable  system  for  ascertaining  prefer- 
ences is  adopted  by  the  required  majority  of 
those  voting  and  the  change  is  then  promulgated 
by  the  bishops  under  the  direction  of  the  govern- 
ing body. 

auly  19,  IBOB.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas  for  Franklin 
County  in  favor  of  complainants  in  a  suit 
brought  by  the  officers  of  the  Church  of  the  * 
United  Brethren  in  Christ,  at  Greencastle,  to 
enjoin  defendants  from  interfering  with  them 
in  the  exercise  of  their  respective  offices,  and 
also  to  enjoin  them  from  interfering  with  the 
church  property.    Affirmed, 

The  opinion  of  the  court  below  wasMS  fol- 
lows: 


''The  subject  of  this  controversy  Is  the 
house  of  worship  owned  by  the  congregatioD 
of  the  United  Brethren  in  Christ  at  Green- 
castle,  in  this  county.  The  building  was 
erected  by  the  congregation,  out  of  voluntary 
subscriptions,  upon  a  lot  of  giound  acquired 
by  the  same  means,  and  which  was  conveyed 
by  deed  bearing  date  22d  March,  1828,  to 

.gitizedbyVjOOgle 
2C  L.R.A.68;  29  L.R.A.476;  31  L.R.A.141;  32  L. 
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one  John  Dome,  who  thereupon  bv  deed,  in 
which  it  is  recited  that  the  lot  ^was  pur- 
chased for  the  purpose  of  erecting  a  church 
for  the  United  Brethren  in  Christ, '  conveyed 
it '  to  Georg'e  Zeigler,  Jacob  Wingerd,  Sam- 
uel Lenhard,  and  Solomon  Moor,  trustees  of 
said  congregation,  for  the  only  use  and  in- 
terest above  described,  and  for  no  other  pur- 
pose.' The  parties  to  the  contention,  upon 
the  one  side  and  the  other,  are  the  office  bear- 
ers and  trustees  of  what,  unfortunately,  are 
now  two  distinct  and  separate  congregations, 
each  claiming,  as  against  the  other,  the  right 
to  the  exclusive  use  of  the  church  property, 
as  being  the  only  true  congregation  of  the 
United  Brethren  in  Christ  at  Greencastle. 
Both  alike  make  their  appeal  to  the  civil 
power;  each  insisting  that  the  other  is  an 
intruder,  and  asking  that  it  be  restrained 
from  further  interference  with  the  other's 
rights. 

**The  case  as  disclosed  by  the  respective 
bills,  answers,  and  proofs,  is  substantially 
as  follows :  The  denomination  of  the  United 
Brethren  in  Christ  has  existed  as  an  unin- 
corporated religious  association  since  about 
1800.  From  a  small  beginning,  which 
seemed  without  much  promise  of  expansion 
or  permanence,  it  has  grown  into  an  organi- 
zation which  numbers  its  adherents  by  Hun- 
dreds of  thousands,  and  which  now  takes 
rank  with  the  prominent  and  leading  repre- 
sentatives of  Protestant  Christian  thought 
and  work.  It  has  its  institutions  of  learn- 
ing, its  boards  of  charities,  missions,  and 
publication,  and  other  organized  departments 
of  religious  activity.  It  has  an  established 
polity  and  church  government,  peculiarly 
Its  own,  which  have  grown  and  developed 
with  the  increase  of  the  society  in  numbers 
and  \mportance.  Under  this  general  system, 
the  individual  churches  belonging  to  the  de- 
nomination are  subordinate  members,  owing 
and  yielding  allegiance  and  submission  to 
the  authority  of  the  whole  church,  as  repre- 
sented by  its  general  conference,  where  re- 
sides the  ultimate  power.  They  are  also 
subordinate  to  certain  established  intermedi- 
ate tribunals,  whose  authority  acts  more 
directly  upon  them.  The  scheme  of  gov- 
ernment contemplates,  first  of  all,  the  indi* 
vidual  church,  or  congregation;  next,  the 
circuit,  which  embraces  several  churches  as- 
sociated under  the  general  supervision  of  one 
minister,  designated  'preacher  in  charge;' 
next,  the  quarterly  conference,  composed  of 
*the  presiding  elder,  the  preachers  of  the  sev- 
eral churches  in  the  circuit,  and  certain  offi- 
cers of  each  church ;  next,  the  annual  con- 
ference, with  such  territorial  limits  as  are 
defined  by  an  authority  still  superior,  and 
which  is  composed  of  the  presiding  elders 
and  preachers  within  the  bounds  of  the  con- 
ference, and  a  lav  representative  of  one  from 
each  church ;  and,  finally,  the  general  con- 
ference, which  is  made  up  of  the  bishops  of 
the  church  and  delegates  elected  from  each 
annual  conference.  It  is  unnecessary  to  in- 
quire into  the  limitations  of  power  of  these 
subordinat^departments,  nor  is  it  important 
to  inquire  into  the  growth  and  development 
of  the  system  of  government.  The  general 
conference,  as  an  ultimate  court,  has  had  an 
S2L.RA. 


existence  since  1816.  In  this  year  it  formu- 
lated and  promulgated  a  system  of  doctrine 
and  belief,  and  rules  of  discipline,  which, 
bv  reason  of  its  imprimatur,  became  the  law 
of  faith  and  practice  throughout  the  entire 
church.  In  1841,  at  a  regular  meeting  of 
the  conference,  and  in  the  exercise  of  an  au- 
thoritv  which,  if  questioned  at  the  time,  has 
been  fully  acquiesced  in  ever  since,  it  or- 
dained the  only  constitution  the  church  ever 
had  until  the  present  contention  began.  It» 
final  authority  in  all  such  matters  has  been 
recognized  and  approved  during  all  the  years- 
of  the  church's  existence  since  its  first  meet- 
ing in  1815.  With  the  rapid  growth  of  the 
society  came  diversity  of  views,  and  the  ha^ 
mony  which  had  contributed  so  much  to  tii0 
prosperity  of  the  church  was  disturbed  by 
urgent  demands  on  the  one  side  for  a  change 
in  the  articles  of  faith  and  constitution,  and 
by  conservative  resistance  on  the  other.  They 
conference  of  1885  was  in  sympathy  with 
those  who  demanded  revision;  and  it  or- 
dained a  commission  of  twenty-seven,  com- 
posed  of  the  bishops  of  the  church,  and  min*^ 
isters  and  laymen  designated  b^  itself,  with 
powers  thus  defined :  To  consider  our  pres- 
ent confession  of  faith  and  constitution,  and 
prepare  such  a  form  of  belief  and  such 
amended  fundamental  rules  for  the  govern- 
ment of  this  church  in  the  future  as  will,  in 
their  judgment,  be  best  adapted  to  secure  its 
erowth  and  efficiency  in  the  work  of  evange- 
lizing the  world.'  The  action  of  the  con- 
ference contemplated  a  submission  of  the 
work  of  the  commission  to  a  vote  of  the  so* 
ciety  or  church,  and  the  commission  was  di- 
rected to  devise  regulations  for  its  publica- 
tion and  submission.  A  revised  confession 
and  constitution  were  agreed  upon  by  the 
commission ;  and  by  a  vote  of  the  church,, 
taken  in  accordance  with  the  method  pre- 
sented by  the  commission,  they  were  ap- 
proved by  a  large  majority— more  than  two 
thirds— of  those  voting  therieon.  At  the  next 
regular  session  of  the  conference,  held  at 
York,  Pennsylvania,  in  1880,  the  commis- 
sion reportedthe  confession  and  constitution 
as  revised  by  it,  and  made  return  of  the  vote 
which  had  been  taken  thereon.  Whereupon, 
by  a  vote  of  110  to  20,  the  report  was  adopted 
by  the  conference,  and  a  majority  of  the 
bishops  united  in  a  proclamation  to  the 
churches,  wherein  the  result  was  announced, 
and  it  was  declared  that  the  document  which 
had  been  voted  upon  'is  the  confession  of 
faith  and  constitution  of  the  Church  of  the 
United  Brethren  in  Christ,  and  we  do  pasa 
from  under  the  old,  and  legislate  under  the 
new,  constitution.'  Of  the  minority  who 
opposed  this  action,  about  fifteen,  including 
one  of  the  regular  bishops  of  the  church, 
withdrew  from  the  meeting,  and,  assembling^ 
elsewhere,  organized  themselves  into  a  con- 
ference, and  sat  in  regular  sessions,  claiminfr 
to  be  the  regular  general  conference  of  the 
church.  They  repudiated  the  action  of  the 
body  from  which  they  had  withdrawn,  a» 
violative  of  the  fundamental  law  of  the  so- 
ciety, and  revolutionary,  and  proceeded  with 
the  business  of  the  conference  they  had  or- 
ganized regardless  of  the  other  body.  Thu» 
occurred  the  separation  which  has  been  so 
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fraitful  of  strife  and  litigation  tbronghont 
fhe  whole  church,  and  which  has  so  divided 
the  allegiance  of  the  membership  of  the 
church  at  Greencastle  as  to  occasion  this  pres- 
ent contention.  With  two  general  confer- 
ences, each  claiming  to  represent  the  church 
at  larffe,  and  each  having  its  own  proper 
subordinate  annual  conferences  and  circuits, 
and  all  the  external  organs  of  separate  legit- 
imate existence,  we  have.  In  point  of  fact, 
two  distinct  organized  societies.  One  or 
other  is. the  Church  of  the  United  Brethren 
in  Christ  by  right  and  historical  succession,, 
but  both  cannot  be.  Which  is  it?  Tiiis,  in 
brief,  is  the  question  here  raised.  The  house 
of  worship  at  Greencastle,  for  the  possession 
of  which  both  parties  are  here  contending,  is 
the  property  of  the  congregation  of  the 
United  Brethren  in  Christ  at  Greencastle,  and 
those  persons  constitute  the  congregation  who 
are  in  connection  and  correspondfence  with 
that  body  which  is  the  true  general  confer- 
ence of  the  church.  It  is  with  the  rights  of 
property  that  we  are  dealing,  and  these  rights 
can  be  determined  only  by  the  relations 
which  the  contending  parties  sustain  to  the 
church  of  Uie  United  Brethren  in  Christ. 

''Several  considerations  agree  in  giving  to 
the  plaintiffs  the  advantage  of  a  prima  facie 
case.  There  is  the  fact  of  uninterrupted  suc- 
cession in,  and  controlling  action  of,  the  con- 
ference to  which  they  are  adherents.  That 
the  body  which  met  at  York  was  the  general 
conference  of  the  church  is  not  (juestioned. 
There  is  no  complaint  that  it  was  irregularly 
or  improperly  constituted.  Of  the  one  hun- 
dred and  thirty  members  who  composed  it, 
at  least  one  hundred  and  ten  continued  to  the 
end,  participating  in  its  work,  and  maintain- 
ing their  allegiance  to  its  organization.  The 
general  machinery  of  church  organization 
has  remained  under  its  control,  as  has  the 
management  of  the  charities  and  temporali- 
ties oi  the  church.  It  has  continued  to  com- 
mand the  allegiance  and  support  of  a  large 
majority  of  the  bishops,  ministers,  and  laity 
of  the  church,  and  by  far  the  greater  number 
of  the  local  churches  continue  their  connec- 
tion with  It,  accepting  the  new  confession 
of  faith,  and  submitting  to  the  government 
of  the  revised  constitution.  The  majority 
of  the  members  of  the  Greencastle  congrega- 
tion support  It.  The  act  of  withdrawal  from 
this  general  conference  was  the  act  of  those 
who  composed  the  conference  to  which  the 
defendants  adhere.  Under  this  state  of  facts, 
we  mav  start  with  the  presumption  of  regu- 
larity m  that  division  of  the  church  here  rep- 
resented by  the  plaintiffs,  and  which,  for 
purposes  of  convenience,  we  shall  designate 
as  the  '  Liberals, '  since.  If  that  is  not  their 
adopted  name.  It  is  the  one  by  which  they 
have  come  to  be  generally  known ;  and  call 
opon  the  defendants,  who  represent  the  divis- 
ion known  in  the  same  wa^  as  the '  Radicals, ' 
to  make  good  their  claim  to  legitimacv. 
This,  by  their  answer  and  cross-bill,  and  the 
evidence  offered,  they  claim  to  have  done, 
and  it  is  for  us  now  to  inquire  how  far  they 
have  succeeded. 

''The  immediate  cause  of  separation  was 
the  adoption  of  the  new  constitution  and  the 
new  or  revised  confession  of  faith  by  the  gen- 
22  L.R.  A 


eral  conference  of  1889.  Tlie  radicals  reject 
both,  maintaining  their  organized  existence 
under  the  constitution  of  1841,  and  observing 
the  confession  of  1815  as  their  only  rule  or 
faith.  Their  contention  is,  first  of  all,  that- 
the  inheritance  and  succession  is  in  tliem^. 
because  they  are  identical  in  faith  and  prac* 
tice  with  the  original  historic  Church  of  the- 
Uni ted  Brethren  in  Christ;  that,  although  a 
minority, they  are  the  only  existing  organi- 
zation that  recognizes  the  constitution  which 
has  been  the  law  of  the  church  since  1841, 
and  accepts  the  confession  of  faith  which  the 
church  adopted  and  proclaimed  in  1815,— a 
position  which,  however  important  as  part 
of  the  defendants'  case,  would  not,  of  itself, 
be  conclusive  of  the  controversy,  no  matter 
how  well  sustained,  as  will  appear  subse- 
quent; and,  secondly,  that  the  liberals^, 
through  the  conference  to  which  they  adhere, 
have,  by  a  proceeding  irregular  and  revolu- 
tionary, adopted  a  new  and  different  consti- 
tution from  that  which  was  and  is  the  law 
of  the  church,  and  have  adopted  and  pro- 
claimed a  new  and  different  standard  of  faith- 
from  that  which  the  church  had  always  ob* 
served,  and  that  by  so  doing  they  have  formed 
a  new  and  different  religious  society,  and  so 
forfeited  all  claims  to  recognition  as  the 
Church  of  the  United  Brethren  in  Christ. 
The  first  position,  as  I  have  stated  it,  may 
be  conceded.  The  radicals  do  adhere  to  the 
old  confession,  and  do  observe  as  the  law  of 
their  organization  the  old  constitution,  both 
in  all  their  literalness ;  and  they  are  the  only 
society  of  which  this  can  be  said.  The  in- 
conclusiveness  of  this,  however,  will  appear 
further  on.  It  is  the  second  proposition 
which  challenges  and  invites  investigation. 
It  suggests  two  distinct  inquiries :  First,  as 
to  the  change  in  the  constitution ;  and,  sec- 
ond, with  respect  to  the  change  in  fhe  con> 
fession  of  faith.  We  shall  observe  this  or- 
d^r  in  their  consideration. 

**Two  general  objections  are  made  to  the' 
action  of  the  general  conference  with  refer- 
ence to  the  constitution :  First,  that  the 
change  was  not  made  in  accordance  with  the 
laws  and  usages  of  the  church ;  and,  second, 
that  certain  provisions  of  the  old  constitu- 
tion, which  were  therein  declared  to  be  in- 
violable, have  been  so  altered  and  amended 
as  to  work  a  virtual  repeal  of  the  original 
provisions.  In  the  view  we  take  of  the  case,, 
it  is  unnecessary  to  discuss,  or  even  indicate,, 
the  points  of  difference  between  the  old  and 
new  constitution.  It  is  enough  to  say  that 
they  do  not  in  any  serious  manner  affect  the 
internal  order  and  government  of  the  society. 
The  gravamen  of  the  first  objection  lies  in 
the  alleged  disregard  of  the  4th  section  of 
article '2  of  the  old  constitution,  which  pro- 
vides Miat  'there  shall  be  no  alteration  of  the 
foregoing  constitution,  unless  by  request  of 
two  thirds  of  the  whole  society. '  It  is  un- 
doubtedly true  that  both  the  idea  of  revision, 
and  the  scheme  for  its  accomplishment,  orig- 
inated with  the  general  conference  of  1885, 
held  at  Fostoria,  Ohio.  It  had  no  request 
of  any  kind  before  it,  looking  to  this  end. 
That  conference  created  the  commission,  of 
its  own  motion,  *to  consider  our  present  con- 
fession of  faith  and  constitution,  and  prepare 
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such  a  form  of  belief,  and  such  amended  fun- 
damental rules  for  the  government  of  the 
church  in  the  future,  as  will,  in  their  judg- 
ment, be  best  adapted  to  secure  its  growth 
and  efficiency  in  the  wori^  of  evangelizine 
the  world/  It  authorized  and  empowered 
this  commission  to  devise  a  plan  for  the  sub- 
mission of  their  work  to  a  vote  of  the  society, 
without  first  reporting  it  to  th6  conference. 
In  November  following,  the  commission  met, 
prepared  a  new  confession  and  constitution, 
and  adopted  a  plan  for  their  submission  to 
popular  vote,  to  be  taken  during  the  month 
of  November,  1888.  At  this  election,  held 
in  November,  1888,  throughout  the  churches, 
the  smallest  vote  that  was  cast  for  any  part  of 
the  revised  work— -it  having  been  submitted 
in  several ,  separate  sections— was  46,994, 
while  the  largest  vote  cast  against  any  part 
was  7,298.  The  vote  in  favor  was  thus 
largely  in  excess  of  two  thirds  of  the  entire 
▼ote  cast,  though  not  reaching  to  even  a  ma- 
jority of  the  whole  society,  the  evidence 
showing  a  total  membership  somewhat  ex- 
ceeding 200,000.  At  the  next  quadrennial 
conference,  in  1889,  the  commission  reported 
its  work,  and  the  result  of  the  vote  taken 
tliereon ;  and  by  a  vote  of  110  to  20  the  re- 
port was  approved  and  adopted,  and  procla- 
mation was  made  of  the  result  by  the  board 
of  bishops.  So  we  have,  then,  two  particu- 
lars in  which  it  is  alleged  there  was  serious 
and  fatal  disregard  of  constitutional  provis- 
ions, viz. ,  the  adoption  by  the  conference  of 
a  new  or  amended  constitution  without  a  pre- 
vious request,  and  its  adoption  upon  less 
than  a  two-thirds  vote  of  the  entire  society. 
We  shall  not  consider  the  charges  of  mala 
Jides  which  are  made  by  the  defendants  in 
this  connection,  with  respect  to  the  method 
of  submission,  for  even  the  unfairness  which 
they  imf>ute,  if  established  as  a  fact,  would 
not  constitute  fraud ;  and,  in  considering  the 
two  particulars  above  stated,  we  shall  take 
uo  account  of  those  minor  and  subordinaie 
complaints  which  relate  to  the  time  of  the 
submission,  insufficiency  of  notice,  etc., 
since  all  these  will  find  their  appropriate 
answers  in  the  conclusions  we  reach  on  the 
main  propositions. 

**  With  reference  to  these  organic  changes, 
it  should  be  understood  that  they  are  to  be 
inquired  int^  only  for  the  purpose  of  ascer- 
taining whether  there  has  been  an^  loss  or 
change  of  identity  in  the  organization.  The 
law  has  no  supervisory  power  over  these  so- 
cieties,  which  would  enable  it  to  correct 
mistakes,  if  any  are  made.  So  long  as  they 
do  not  violate  the  settled  rules  of  property 
and  morality,  they  can  preach  and  practice 
and  govern  as  they  please,  without  let  or 
hindrance  from  the  civil  power.  But  when 
a  change  of  organic  law  results  in  a  di/^ision 
of  the  society,  and  two  rival  bodies  contend 
at  law  for  the  control,  the  methods  by  which 
t^e  change  was  effected  become  a  proper  sub- 
ject of  inquiry,  since,  if  these  methods  were 
inconsistent  with,  and  opposed  to,  the  fun- 
damental law, — in  other  words,  revolution- 
ary,— it  would  be  clear  usurpation  in  those 
acting  under  them  to  exercise  control,  as 
against  even  a  minority  adhering  to  the  orig- 
inal compact.  In  such  case  the  minority, 
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if  organized,  would  be  the  true,  legitimate 
body,  both  in  fact  and  law.  It  is  in  this 
aspect  that  the  question  is  both  proper  and 
material.  Says  Chief  Justice  Gibson  in  Com, 
y.  Green,  4  Whart.  598,  in  speaking  of  the 
general  assembly  of  the  Presbyterian  Church 
and  the  relation  it  bears  to  its  trustees,  who 
are  formed  by  the  law  into  a  distinct  cor- 
poration:  'It  is  a  segregated  association, 
which,  although  it  is  the  reproductive  organ 
of  corporate  succession,  is  not  itself  a  member 
of  the  body,  and  in  that  respect  it  is^  anoma- 
lous. Having  no  corporate  quality  in  itself » 
it  is  not  a  suSject  of  our  corrective  jurisdic- 
tion, or  of  our  scrutiny,  further  than  to  as- 
certain how  far  its  organic  structure  may 
bear  on  the  question  of  its  personal  identity 
or  individuality.  By  the  charter  of  the  cor- 
poraiion,  of  which  this  is  the  handmaid  and 
nurse,  it  has  a  limited  capacity  to  create 
vacancies  in  it,  and  an  unlimited  power  over 
the  form  and  manner  of  choice  in  filling 
them.  It  would  be  sufficient  for  the  civil 
tribunals,  therefore,  that  the  assembled  com- 
missioners had  constituted  an  actual  body, 
and  that  it  had  made  its  appointment  in  its 
own  way,  without  regard  to  its  fairness  in 
respect  to  it6  numbers ,  with  this  limitation, 
however :  that  it  had  the  assent  of  the  con- 
stitutional majority,  of  which  the  official  act 
of  authentication  would  be  at  least  prima 
facie  evidence.^  .  .  .  Hence,  where,  as 
in  this  instance,  the  members  have  formed 
themselves  into  separate  bodies,  numerically 
sufficient  for  corporate  capacity  and  organic 
action,  it  becomes  necessary  to  ascertain  how 
far  either  of  them  was  formed  in  obedience 
to  the  conventional  law  of  the  association, 
which,  for  that  purpose  only,  is  to  be  treated 
as  a  rule  of  civil  obligation.' 

*'Were  the  changes  here  complained  of 
made  in  conformity  with,  or  in  violation  of, 
the  fundamental  law?  This  makes  a  consid- 
eration of  the  constitution  of  1841  necessary. 
Under  that  instrument  the  general  conference 
is  invested  with  great  amplitude  of  power, 
yet  manifestly  less  than  it  had  before,  since 
the  constitution  itself  was  originally  of  its 
own  making.  The  preamble  recites  that  the 
purpose  of  the  constitution  is,  among  other 
things,  to  define  the  power  and  business  of 
quarterly,  annual,  and  general  conferences. 
By  section  1  of  article  I,  'all  ecclesiastical 
power  herein  ^nted,  to  make  or  repeal  any 
rule  of  discipline,  is  vested  in  a  general  con- 
ference, which  shall  consist  of  elders  elected 
by  the  members  in  every  conference  district 
throughout  the  society. '  By  article  2,  power 
is  given  it  to  define  the  business  of  the  an- 
nual conferences,  to  elect  the  bishops,  and 
to  try,  by  impeachment,  annual  conferences. 
The  only  restrictions  or  limitations  upon  the 
general  grant  of  power  are  to  be  found  in  sec- 
tions 4-7.  These  are,  in  substance,  that  'no 
rule  or  ordinance  shall  be  passed  to  change 
or  do  away  with  the  confession  of  faith,  as 
it  now  stands,  nor  to  destroy  the  itinerant 
plan;'  'no  rule  shall  be  adopted  that  will 
infringe  upon  the  rights  of  any,  as  it  relates 
to  thelnode  of  baptism,  the  sacrament  of  the 
Lord's  Supper,  or  the  washing  of  feet;'  'no 
rule  shall  be  made  that  will  deprive  local 
preachers  of  their  yotes  in  the  annual  con- 
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ference  to  which  thej  may  be  attached  ;*  aod 
'there  shall  be  no  connection  with  secret  com- 
binations, nor  shall  involuntary  servitude  be 
tolerated  in  any  way.*  That  these  are  in- 
tended as  restrictions  upon  the  grant  of  pow- 
ers to  Uie  general  conference  is  obvious. 
They  were  directed  against  the  only  body  in 
the  church  that  had  authority  to  make  and 
ordain  rules,  and  they  can  liave  no  signifi- 
cance whatever,  except  as  we  apply  them  to 
that  bodv.  They  were  not  of  the  nature  of 
i  bill  of  rights,  excepting  these  particular 
subjects  from  governmental  Interference  or 
change ;  at  least,  we  have  no  right  to  assume 
that  they  were.  Indeed,  the  contrarv  be- 
comes manifest,  in  the  light  of  the  fourth 
trticle,  which,  in  its  single  section,  provides 
that  there  shall  be  no  change  Mn  the  forego- 
ing constitution,  unless  bv  request  of  two 
thirds  of  the  whole  society.  ^  The  instrument 
thus  itself  provides  for  their  change,  for  they 
are  part  of  'the  foregoing  constitution  ;*  and 
furthermore,  it  commits  the  power  to  make 
the  change  to  the  general  conference,  subject 
only  to  the  limitation  that  the  two  thirds  of 
the  whole  society  shall  request  it.  The  chief 
purpose  of  the  constitution  seems  to  have 
Deen  to  evidence  by  written  fundamental  law 
that  the  general  conference  was  the  supreme 
tribunal  of  the  church,  invested  with  highest 
legislative  and  judicial  functions,  and  re- 
stricted only  as  therein  expressed.  The  pow- 
ers which  it  had  theretofore  exeroised  with- 
out question  or  dissent  were  bounded  only  by 
extremest  limits.  The  constitution  contains 
but  little  that  does  not  refer  to  the  confer- 
ence ;  and  if  we  read  it  in  the  light  of  ordi- 
nary language,  the  circumstances  attending 
its  formation,  and  the  earlier  government  of 
the  church,  as  we  are  bound  to  do,  we  must 
conclude  that  it  commits  to  the  general  con- 
ference all  power  except  that  which  it  ex- 
press! v  re.serves  or  denies.  Not  by  rule,  not 
by  ordinance,  not  by  legislative  enactment, 
could  the  conference  change  the  confession  of 
faith,  or  establish  connection  with  secret 
combinations,  or  do  any  of  these  things  ex- 
pressly denied  it ;  but,  upon  request  of  two 
thirds  of  the  whole  society,  it  could  accom- 
plish any  or  all  of  these  things  in  the  way 
pointed  out, — ^that  is  to  say,  by  first  diang- 
tng'the  constitution.  The  essential  thing, 
to  make  the  change  consistent  with  the  law, 
was  the  assent  of  the  two  thirds  to  the  re- 
moval of  the  constitutional  restriction.  The 
power  was  given  to  the  conference,  with  this 
limitation  fastened  upon  it. 

"We  cannot  consider  seriously  the  argu- 
ment that  would  avoid  the  action  of  the  con- 
ference because  a  formal  request  had  not  been 
submitted  to  It  before  it  began  the  work  of 
revision  and  change.  The  objection  is  purely 
technical,  and,  so  far  as  we  can  see,  without 
merit.  It  sticks  in  the  bark.  Says  Chief 
Justice  Gibson  in  Ocm,  v.  Clark,  7  Watts  & 
8.  188:  'A  constitution  Is  not  to  receive  a 
technical  construction,  like  a  common-law 
Instrument  or  a  statute.  It  is  to  be  inter- 
preted so  as  to  carry  out  the  great  principles 
of  the  government,  not  to  defeat  tnem ;  and 
to  this  end  its  commands  as  to  time  or  man- 
ner of  performing  an  act  are  to  be  considered 
merely  directory,  whenever  it  is  not  said  that 
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the  act  shall  be  performed  at  the  time  or  in 
the  manner  prescribed,  and  no  other.  *  If  the 
assent  of  the  reouisite  number  was  obtained 
to  the  proposed  change  before  the  change 
was  actually  made,  the  purpose  of  the  con- 
stitutional limitation  was  fully  met.  To 
hold  otherwise  would  be  to  give  to  a  mere 
formality,  which  is  without  essential  pur- 
pose, an  importance  which  neither  the  phrase- 
ology nor  the  spirit  of  the  instrument  sug- 
gests. Now,  was  the  assent  of  two  thirds  of 
the  whole  societv  obtained,  as  reouired  by 
the  law?  The  change  was  made  finally  by 
the  general  conference,  the  only  bodv,  as  we 
have  seen,  that  could  make  it  *,  but  its  regu- 
larity depends  upon  the  previous  assent  of 
the  constitutional  number.  In  interpreting 
this  provision,  we  must  have  regard  to  the 

f:eneral  scheme  of  the  chureh*s  government 
n  the  proper  exercise  of  its  power,  the  con* 
ference  hsd  raised  up  the  commission,  and 
charged  it  with  the  work  of  preparing  a  re- 
vised constitution,  and  had  empowered  it  to 
arrange  and  provide  for  an  election  through- 
out the  church,  the  vote  to  be  upon  the  ac- 
ceptance or  rejection  of  the  commission's 
work.  The  orders  of  this  commission  with 
reference  to  this  election  became  the  instru- 
mental process  through  which  the  authorized 
expression  of  the  society's  will  was  to  be 
obtained.  'When  a  law  becomes  the  instru- 
mental process  of  amendment,'  says  Chief 
Ju9tice  Agnew  in  Wells  v.  Bain,  75  Pa.  47, 
15  Am.  Rep.  563,  '  it  is  not  because  the  legis- 
lature possesses  any  inherent  power  to  change 
the  existing  constitution  through  a  conven- 
tion, but  b^use  it  is  the  only  means  throuffb 
which  an  authorized  consent  of  the  whole 
people,  the  entire  state,  can  be  lawfully  ob- 
tained in  a  state  of  peace.  Irregular  action,, 
whereby  a  certain  number  of  the  people  as- 
sume to  act  for  the  whole,  is  evidently  revo- 
lutionary. The  people,  that  entire  body 
called  the  ** state,"  can  be  bound  as  a  vholt,  \ 
body  only  by  an  act  proceeding  from  them- 
selves, in  a  state  of  peacefur  government 
they  have  conferred  this  authority  upon  a 
part  to  speak  for  the  whole  only  at  an  elec- 
tion authorized  by  law.  It  is  only  when  an 
election  is  authorized  by  law,  the  electore, 
who  represent  the  state  or  whole  people,  are 
bound  to  attend,  and  if  they  do  not,  can  be 
bound  by  the  expression  of  the  will  of  those 
who  do  attend.  *  This  was  said  of  the  state, 
but  it  is  alike  applicable  to  church  govern- 
ment. The  constitution  is  silent  as  to  the 
method  of  ascertaining  the  will  of  the  so- 
ciety. It  is  not  unreasonable  to  suppose  that 
an  election  was  the  contemplated  method,, 
since  it  is  the  usual  one  in  such  cases ;  but, 
whether  so  or  not,  the  conference  had  the 
right  to  prescribe  it  as  the  method  of  ascer- 
taining the  will  or  request  of  the  society,  in 
the  absence  of  any  contrary  rule,  and  so  it 
became  the  instrumental  process,  of  which 
all  qualified  electors  were  bound  to  take  no- 
tice. All  had  the  opportunity  of  voting. 
It  was  the  duty  of  all  to  vote,  and  those  not 
voting  became  bound  by  the  result,  because 
they  are  counted  with  the  majority,  as  as- 
senting to  their  action.  'To  all  queetiona 
put  by  the  established  organ,  it  is  the  duty 
of  every  member  to  respond,  or  be  counted  j 
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'with  the  greater  number,  because  he  is  sup- 
posed to  Tiaye  consented  beforehand  to  the 
process  pre-established  to  ascertain  the  gen- 
eral will.'  dm.  V.  Qreen,  4  Whart.  604. 
This  rule  is  fundamental  in  all  forms  of  pop- 
ular government,  and  it  can  be  overborne 
only  bv  express  direction  to  the  contrary. 
It  would  be  entirely  competent  for  a  society 
'to  adopt  a  different  rule,  but  such  purpose 
should  clearly  appear.  In  Oraig  v.  First 
Pre^  Churcfi  of  Pittsburgh,  88  Pa.  45.  82 
Am.  Rep.  417,  the  question  turned  upon  the 
•construction  of  a  statute  which  made  the  as- 
^sent  of  'a  majority  of  the  members  of  such 
society  or  church,  expressed  at  a  church  elec- 
tion, *  essential.  It  was  held  that  a  majority 
•of  those  voting  at  the  election  was  sufficient. 
We  quote  from  the  opinion  delivered  by  Mr. 
Justice  Paxson :  '  It  may  be  asked,  however, 
'What  is  meant  by  the  **^majority?"  Does  it 
mean  the  concurrence  of  the  major  part  of 
those  who  happen  to  be  present  at  a  regular 
•corporate  meeting,  or  does  it  mean  a  concur- 
rence of  the  majority  of  a  whole  body? 
There  is  this  distinction  between  a  corporate 
act  to  be  done  by  a  definite  number  of  per- 
-sons,  and  one  to  be  performed  by  an  indefinite 
number:  In  the  first  case,  it  is  to  be  ob- 
flerved  that  a  majority  is  necessary  to  consti- 
tute a  quorum,  and  that  no  act  can  be  done 
tinless  a  majority  be  present ;  in  the  latter, 
a  majority  of  any  number  of  those  who  ap- 
pear may  act.  And  where  a  corporation  is 
composed  of  several  integral  parts,  and  each 
part  consists  of  a  definite  number,  a  majority 
•of  each  part  must  be  present,  to  constitute  a 
quorum.  But  where  a  corporation  consists 
•of  several  integral  parts,  one  of  which  is  in- 
definite, if  any  number  of  persons  composing 
the  latter,  however  small,  are  present,  after 
'having  been  duly  summoned,  it  is  sufficient. 
The  distinction  is  between  a  definite  and  an 
indefinite  number.  In  the  former  case  a  ma- 
jority must  be  present,  whereas,  in  the  latter, 
A  majority  of  those  present  may  act,  whether 
a  majority  of  the  whole  body  or  not.  When, 
'IJieiefore,  the  legislature,  by  the  Act  of  18th 
April,  1877,  provided  for  ascertaining  the 
wishes  of  a  majority  of  the  members  by  a 
church  election,  it  is  fair  to  presume  that 
the  majority  intended  by  the  act  was  the 
4najority  of  those  who  sliould  attend  and  vote 
At  such  election.  The  act  provides  for  tak- 
ing the  seose  of  the  congregation  in  the  usual 
manner,  and  prescribe!  no  new  rule  as  to 
what  shall  be  binding  upon  them.  Had  it 
been  intended  to  require  the  assent  of  a  ma- 
jority of  all  the  members,  whether  present 
«t  the  meeting  or  not,  such  intention  might, 
And  probably  would,  have  been  expressed 
clearly  in  the  act. '  It  needs  no  argument  to 
enforce  the  applicability  of  this  authority  to 
the  case  in  hand.  The  reasoning  applies  as 
well  to  a  case  where  the  law  requires  two 
thirds,  as  where  a  simple  majority  is  suffi- 
cient. The  size  or  extent  of  the  majority  is 
immaterial.  That  is  governed  by  the  act  of 
flubmission.  The  important  fact  to  be  ob- 
flerved  is  that  by  *the  whole  society'  we  have 
an  indefinite  number,— manifestly  so;  and, 
when  such  a  factor  enters  into  tlie  case,  those 
▼oting  are  regarded  as  the  whole  body,  pro- 
^<.Im1  nlways,  iJ^at  no  contrary  rule  is  ex- 
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pressed  in  the  law  itself,  and  that  it  is  at 
an  election  legally  ordered.  That  the  elec- 
tion held  throughout  the  churches  in  No- 
vember. 1888.  was  a  legal  election,  we  can 
have  no  doubt  whatever.  It  was  in  the 
power  of  the  general  conference  to  order  it. 
The  constitution  provided  for  its  own  change, 
by  the  general  conference,  upon  a  request  of 
two  thirds  of  the  whole  society,  but  is  silent 
as  to  how  this  request  was  to  be  preferred. 
The  necessary  inference  is  that,  with  respect 
to  all  such  matters  of  detail,  the  conference 
had  full  power  to  act.  The  essential  pur- 
pose was  to  prevent  any  change,  except  as  it 
might  be  agreed  to  by  a  two-thirds  vote, 
fairly  ascertained,  upon  a  fair  submission 
of  the  question  to  the  whole  society.  Any 
different  construction  of  this  constitutional 
provision  would  impose  upon  the  society 
methods  not  only  unreasonable,  but  wholly 
impracticable. 

"But  the  sufficiency  of  this  vote,  judged 
by  the  constitutional  requirement,  does  not 
depend  upon  the  correctness  of  this  reasoning, 
satisfactory  and  convincing  as  it  is  to  our- 
selves. It  can  be  vindicated  in  a  way  so 
conclusive^  to  end  all  discussion.  The  in- 
terpretation of  this  constitutional  provision 
was  a  proper  subject  for  the  judicial  action 
of  the  general  conference.  If  susceptible  of 
different  constructions,  it  had  the  right  to 
say  what  it  meant, —whether  two  thirds  of 
all  the  members  of  the  society,  or  two  thirds 
of  those  voting  at  the  election ;  and,  acting 
strictly  within  its  powers,  it  did  decide  that 
it  meant  two  thirds  of  those  voting.  From 
that  decision  no  appeal  lies,  for  there  is  no 
higher  tribunal  wiUiin  the  church,  and  we 
cannot  rejudge  its  decrees.  The  law  upon 
this  subject  is  aptly  and  concisely  expressed 
in  Watson  v.  Jones,  80  U.  S.  18  Wall.  679, 
20  L.  ed.  666:  'The  right  to  organise  vol- 
untary religious  associations  to  assist  in  the 
expression  and  dissemination  of  any  rel  igious 
doctrine,  and  to  create  tribunals  for  the  de- 
cision of  controverted  questions  of  faith  with- 
in the  association,  and  for  the  ecclesiastical 
government  of  all  the  individual  members, 
congregations,  and  officers  within  the  general 
association,  is  unquestioned.  All  who  unite 
themselves  to  such  a  body  do  so  with  an  im- 
plied consent  to  this  government,  and  are 
bound  to  submit  to  it.  But  it  would  be  a 
vain  consent,  and  would  lead  to  the  total 
subversion  of  such  religious  bodies,  if  any 
one  aggrieved  by  one  of  their  decisions  could 
appeal  to  the  secular  courts,  and  have  them 
reversed.  It  is  of  the  essence  of  these  relig- 
ious unions,  and  of  their  right  to  establish 
tribunals  for  the  decision  of  questions  aris- 
ing among  themselves,  that  those  decisions 
should  be  binding  in  all  cases  of  ecclesias- 
tical cognizance,  subject  only  to  such  ap- 
peals as  the  organism  itself  provides  for.* 
This  same  doctrine  has  repeatedly  been  held 
by  our  own  supreme  court.  Indeed,  it  has 
long  since  passed  beyond  discussion,  into  the 
settled  law  of  the  land.  It  is  sufficient  to 
refer  to  the  cases  of  Oerman  Reformed  Church 
V.  Com.,  8  Pa.  291,  and  McOinnis  v.  Wat4»n, 
41  Pa.  10,  without  quoting  therefrom.  Not- 
withstanding the  conclusiveness  of  these  au- 
thorities in  establishing  the  sufficiency  of  Use 
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TOte,  we  preferred  to  reach  our  conclusions 
through  the  line  of  argument  first  attempted, 
for  the  reason  that  by  the  inquiry  there  pur- 
sued we  were  able,  not  only  to  determine 
whether  the  course  adopted  by  the  conference 
was  conformable  to  the  constitution  of  the 
•ociety,  but  at  the  same  time  see  whether  the 
end  had  been  accomplished  by  considerate 
and  proper  regard  for  the  rights  of  a  dissent- 
inir  minority.  On  both  these  issues  we  find 
for  the  plaintiffs.  The  change  was  made 
a^eeably  to  the  conventional  law  of  the 
<*hurch,  by  methods  entirely  fair,  and  the 
legitimacy  of  the  liberal  general  conference 
lias  been  in  no  way  affected  thereby. 

**  We  turn  now  to  the  other  branch  of  the 
defendants'  contention,  viz.  that  which  re- 
iates  to  the  change  in  the  confession  of  faith. 
it  seems  to  have  been  mistakenly  assumed 
by  the  general  conference  that  the  provision 
In  the  constitution  for  a  change  of  that  in- 
strument applied  as  well  to  the  confession  of 
faith,  and  the  same  procedure  was  resorted 
to  in  making  the  change.  The  confession  of 
faith  is  no  part  of  the  constitution,  and  the 
latter  makes  no  j^rovision  for  the  change  of 
the  former.  It  simply  forbids  the  seneral 
eonference  to  pass  any  rule  or  ordinance 
■changing  or  abolishing  it.  With  this  lim- 
itation upon  the  power  of  the  general  con- 
ference, a  change  was  impossible,  under  that 
constitution.  To  effect  a  change  by  consti- 
tutional methods,  regular  procedure  would 
^ve  first  required  a  change  in  the  constitu- 
tion itself.  The  mistake  that  was  made  is 
obvious;  but  whatever  effect  it  may  have 
upon  the  authority  and  binding  force  of  the 
new  confession,— -upon  which  we  express  no 
opinion,— we  cannot  allow  it  the  significance 
in  this  contention  which  defendants'  counsel 
claim  for  it.  It  can  serve  no  purpose  here 
to  inquire  into  the  regularity  of  the  proced- 
4ire  by  which  the  change  in  the  confession 
was  effected.  We  made  the  inquiry  with 
fespect  to  the  constitution  only  that  we  might 
determine  the  identity  of  the  organic  struct- 
ure. On  no  other  founds  would  the  in- 
<iuiry  have  been  pertinent.  We  could  have 
no  such  reason  for  investigating  the  proced- 
ure as  it  relates  to  the  confession,  for,  even 
though  the  irregularity  be  established,— and 
we  concede  as  much, — the  identity  of  the  or- 
^^anized  society  remains.  The  latter  is  not 
affected  by  a  change  of  faith.  If  the  conten- 
tion were  that  the  new  had  not  supplanted 
the  old  confession,  because  of  the  Irregular 
procedure  in  its  adoption,  and  we  were  com- 
petent to  pass  upon  that  question,  an  inquiry 
into  all  the  proceedings  which  led  up  to  its 
Adoption  would  be  necessary.  But  both  par- 
ties to  this  controversy  assume  that  a  valid 
juid  binding  change  was  made,  and  therefore 
there  is  nothing  lelt  to  consider  but  the  effect 
and  consequence  of  tliis  chanee.  The  prop- 
osition insisted  upon  by  the  defendants,  and 
which  we  are  asked  to  affirm,  is  that  the  new 
oonfession  of  faith  differs  so  radically  and 
materially  from  the  old  that  by  the  adoption 
.of  the  former  a  new  and  distinctive  church 
lias  been  established,  and  that  to  allow  the 
property  involved  in  the  present  dispute  to 
•be  used  by  such  ichurch  would  be  to  divert 
ibe  trust  from  the  purposes  intended  by  its 


founders.  So  much  of  this  proposition  as 
implies  the  power  and  duty  of  the  court  to 
interfere,  and  require  a  trust  to  be  adminis- 
tered according  to  the  intention  of  its  found- 
ers, when  a  misapplication  is  attempted,  is 
conceded,  of  course.  The  duty  of  the  court 
in  such  case  is  obvious.  The  trust  which  is 
recognized  by  the  law  will  be  protected  by 
the  law,  and,  where  the  protection  of  the 
law  is  inadequate  to  the  purpose,  equity 
will  come  to  tne  relief;  for  has  it  not  been 
said  that  'a  trust  is  the  child  of  the  law,  and 
more  especially  the  ward  of  chancery?'  But 
the  other  matters  embraced  in  the  proposition 
invite  closer  scrutiny.  They  suggest  im- 
portant and  material  inquiries. 

"  The  existence  of  the  trust  or  religious  use 
is  not  denied.  The  origin  of  the  title  is 
found  in  John  Dome,  who  by  his  deed  de- 
clares that  liie  lot  was  purchased  for  the  pur- 
pose of  erecting  a  churcn  of  the  United  Breth- 
ren in  Christ,  and  who  then  conveyed  it  to 
certain  parties,  trustees  of  said  conn^f^ation, 
for  the  use  aforesaid.  If  the  conclusion  al- 
ready reached,  viz. ,  that  the  division  of  the 
local  church  here  represented  by  the  plain- 
tiffs, known  as  the  'Liberals,'  is  the  United 
Brethren  congregation  of  Greencastle,  be- 
cause it  is  in  connection  with,  and  in  subor- 
dination to,  the  legitimate  government  of 
the  organized  society,  it  needs  no  discussion 
to  show  that,  so  far  as  the  will  of  the  found- 
ers is  expressed  in  the  grant,  they  are  the 
true  and  proper  beneficiaries  of  the  use.  But 
it  is  contenaed  on  behalf  of  the  defendants 
that  it  is  a  necessary  implication,  derivable 
from  the  terms  of  this  grant,  that  the  benefi- 
ciary imder  the  trust  was  to  be  a  congrega- 
tion of  the  United  Brethren  in  Christ,  dis- 
tinguished and  individuated  as  such,  not 
only  by  name,  but  by  adherence  to  the  doc- 
trines held  and  advocated  by  that  church 
when  the  grant  was  made.  To  state  it  still 
more  concisely,  we  give  the  proposition  as 
w^  find  it  in  the  brief  of  the  aefendants' 
counsel, — 'that  the  [constitution  and]  con- 
fession of  faith  are  as  fully  a  part  of  every 
trust  deed  of  conveyance  as  if  written  there- 
in. '  That  the  founders  of  this  trust  could 
have  made  adherence  k>  the  confession  of 
faith,  as  it  then  stood,  a  condition  of  the  use, 
will  not  be  denied,  since  *^eujus  e8t  dare,  «ui 
sift  dMpanere,^  But  we  are  asked  to  fo  be- 
yond this,  and  hold  that,  notwithstanding  no 
such  condition  is  expressed  in  the  grant,  yet 
the  law  implies  as  much,  and  imputes  to  the 
donor  a  purpose  to  impose,  as  a  condition  of 
the  enjoyment  of  his  bounty,  that  the  con- 
gregation should  sontinue  devoted  to  an  un- 
changing and  uncnangeable  faith.  If  such 
be  the  law,  it  makes  largely  for  the  defend- 
ants' contention,  in  spite  of  the  fact,  already 
ascertained,  that  the  legitimate  succession  is 
with  the  plaintiffs. 

''The  essential  elements  of  every  trust  are 
determined  by  the  will  of  the  donor.  He  it 
is  who  founds  it,  and  whatever  conditions  he 
has  imposed,  and  whatever  purpose  he  has 
defined,  if  lawful,  will  be  enforced,  so  that 
the  end  he  had  in  view  may  be  secured. 
The  maxim  of  the  old  feudal  system  is  still 
applied  to  modern  grants,  *  tenor  eit  qui  legem 
dat  feudo, '    In  the  present  esse  the  donors  or 
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fouoders  are  tbnse  who  contributed  to  the 
purchase  of  the  lot,  and  the  effort  must  be  to 
ascertain  the  interests  they  desired  to  pro- 
mote, and  the  purpose  they  had  In  view.  It 
is  of  no  consequence  that  the  present  house 
of  worship  was  erected  at  a  much  later  period 
by  the  voluntary  subscriptions  of  members 
who  stood  in  no  relation  to  the  congregation 
when  the  lot  was  purchased.  By  the  com- 
mon law,  even  subsequent  contributors  have 
no  other  right  of  direction  than  that  which 
the  founder  has  prescril>ed,  for  they  come  in 
and  give  their  money  on  a  basis  already  es- 
tablished, and  they  can  neither  add  to  it,  nor 
take  anything  from  it.  Presbyterian  (Jong. 
▼.  JohmUm,  1  Watts  &  8.  87.  The  rules  of 
construction  require  that  we  must  first  have 
recourse  to  the  instrument  by  which  the  trust 
was  created,  and  the  use  declared.  Here, 
then,  it  is  the  deed  from  Dome  to  the  trustees. 
If  that  expresses  with  sufficient  clearness  for 
an  intelligent  understanding  the  wishes  and 
intentions  of  the  founders,  we  are  forbidden 
to  look  beyond,  and  must  accept  what  is 
there  declared  as  conclusive.  If  its  language 
interprets  itself,  we  have  no  occasion  to  re- 
sort to  rules  of  aA  or  precedents  to  ^uide  us. 
The  deed  Is  as  follows :  'Know  all  men  by 
these  presents,  that  the  within-described  lot 
of  ground.  No.  97,  was  purchased  for  the 
purpose  of  erecting  a  church  for  the  United 
Brethren  in  Christ,  and  the  said  John  Dome 
doth,  by  these  presents,  release  and  quitclaim 
his  right  of  the  within  lot  of  ground  to 
George  Zeigler,  Jacob  Wingerd,  Samuel  Len- 
hard,  and  Solomon  Moor,  trustees  of  said  con- 

fregation,  for  the  only  use  and  interest  above 
escribed,  and  for  no  other  purpose.'  But 
very  little  is  here  expressed.  Did  the  donors 
intend  more?  Thev  intended  all  that  is  le- 
gally and  fairly  inferable  from  the  language 
used,  but  to  what  extent  does  this  carry  us? 
We  have  a  use  declared  for  a  particular  con- 
gregation for  the  erection  of  a  church  for  the 
United  Brethren  in  Christ.  That  this  oon- 
templated  that  the  congregation  should  be  in 
connection  and  association  with  the  larger 
organization  known  as  the  'Church,'  is  an 
unavoidable  inference.  Indeed,  it  may  be 
said  to  be  expressed,  and  it  is  about  all  that 
is.  A  denominational  designation  is  used. 
What  significance  attaches  to  this?  Can  we 
infer  from  this  fact  that  the  distinctive  faith, 
or  rather  the  entire  creed,  of  that  particular 
denomination,  whether  distinctive  or  not, 
was  made  an  essential  element  of  the  trust? 
Such,  as  we  understand  it,  is  the  defendants' 
contention,  and  they  would  have  us  read  in 
the  words,  'United  Brethren  in  Christ,'  the 
entire  confession  of  faith  that  was  adopted  in 
1815.  That  by  the  use  of  a  distinctively  de- 
nominational name  very  much  may  be  ex- 
pressed, will  not  be  denied.  It  is  often  of 
great  help  in  determining  the  proper  limits 
of  a  grant.  In  HaU  v.  Sverett,  58  W.  H.  70, 
16  Am.  Hep.  83,  it  was  held  that  when  a 
conveyance  is  made  to,  or  a  trust  created  for 
the  benefit  or  use  of.  a  religious  society,  by 
its  denominational  name, — which  denomina- 
tional name  is  descriptive  of  the  fundamental 
doctrines  of  the  sect  to  which  it  belongs, 
with  no  other  particular  designation  in  the 
deed  of  the  tenets  or  doctrines  which  it  is  to 
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be  used  to  advance  or  support,— the  denozB- 
inational  name  may  be  a  sufficient  guide  at 
to  the  nature  of  the  trust,  so  far  as  respects 
doctrines  which  are  admitted  to  be  fundi^ 
mental.  In  the  case  in  which  this  was  said, 
the  denominational  name  was  'The  First 
Unitarian  Society  of  Christians  in  Dover,' 
and  it  was  very  properly  held  that  the  term* 
'Unitarian'  and  'Christian'  were  both  ex- 
pressive of  fundamental  and  essential  doc* 
trines,  and  that,  by  the  use  of  a  denom- 
inational name  in  which  both  these  term» 
occurred.  It  was  made  an  implied  condition 
of  the  grant  that  the  society  should  avow  no 
doctrines  inconsistent  with  these.  But  of 
what  fundamental  doctrine  is  the  denomina- 
tional name  of  'United  Brethren  in  Christ* 
expressive?  If  any,  it  determines  the  use  to 
that  extent.  It  helps .  nothing  to  inquire 
what  are  the  distinctive  doctrines  of  the  de- 
nomination, or  whether  it  has  any.  What 
concerns  us  is  to  ascertain  what  distinctive 
doctrines  are  expressed  in  the  denominational 
name.  Armiuianism  may  be,  and  we  are 
told  is,  one  of  the  fundamental  doctrines  of 
the  church,  but  it  is  not  ascertainable  front 
the  denominational  name.  The  name  is  not 
contradictory  of  extremest  Calvanism.  So» 
opposition  to  all  secret  associations  may  ba 
a  distinguishing  characteristic,  but  the  name 
does  not  so  inform  us.  If  this  name  indicates 
anything  as  to  doctrine,  beyond  the  divinity 
of  Christ,  and  the  brotherhood  of  all  believ* 
ers  in  Him,  we  fail  utterly  to  see  it.  As  to 
these  doctrines,  the  name  furnishes  us  with 
an  unerring  guide,  but  its  value  stops  right 
tiiere. 

''The  cases  all  distinguish  between  a  dedi» 
cation  of  property  to  support  particular  ten- 
ets, and  a  dedication  to  support  such  teneta 
in  subjection  to  a  particular  church  govern- 
ment; and  the  rulQ  is  that  when  the  cestui 
mie  trust  is  a  congregation,  indicated  bv  it» 
denominational  name,  the  law  will  make  it 
a  condition  of  the  grant  that  the  congrega- 
tion maintains  the  appropriate  ecclesiastical 
connection,  but  when'nothing  appears  in  the 
grant,  except  the  church  name,  to  indicate 
the  form  of  belief,  the  law  will  make  condi- 
tions only  of  those  fundamental  doctrines 
which  the  name  clearly  expresses.  In  Miller 
V.  Gable,  2  Denio,  610,  it  is  said:  'There 
may  be  a  support  of  tenets  without  subjec- 
tion to  any  ecclesiastical  power  which  up- 
holds them ;  but  it  may  be  a  condition  of  grant 
of  property  that  a  trust  is  to  be  maintained 
in  subordination  to  a  particular  power,  as, 
if  a  church  be  established  in  connection  with 
a  particular  ecclesiastical  body,  a  severance 
from  that  body  would  be  a  violation  of  the 
trust.'  In  our  own  state  we  have  entire 
unanimity  of  decision  on  the  general  princi- 
ples which  govern  in  these  cases ;  and,  while 
we  find  no  single  one — where  matters  of  faith 
were  the  disturbing  cause — which  turns  upoa 
a  declaration  of  use  so  meager  as  this,  yet 
they  all  accord  with  the  authorities  cited^ 
and  sustain  the  rule  as  we  have  stated  it 
The  subordination  to  a  particular  church 

fovernment  may  be  made  a  fundamental  con- 
ition,  is  the  doctrine  declared  in  Presbyts* 
rian  Gong,  v.  Johnston,  1  Watts  A  S.  87.  It 
is  repeated  and  emphasized  in  Means  v.  Fr$9^ 
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byterian  Church,  8  Watts  &  S.  308.  In  App. 
T.  Lutheran  Gcmg.  qf;8elinaigrof)e,  0  Pa.  SR)1, 
where  the  grant  is  almost  identical  with  this, 
it  is  not  only  decided  that  it  may  be,  but 
that  it  is,  an  essential  condition :  and  in  that 
case  there  is  nothing  from  which  such  condi- 
tion could  be  inferr^  but  the  denominational 
name.  8o,  too,  in  Bo»hi's  Apv.,  69  Pa.  465. 
8  Am.  Rep.  275,  where  the  dedication  was 
almost  exactly  similar, — 'in  trust  for  the  use 
of  the  said  German  Reformed  Church. '  '  The 
principle  which  iroyems  in  all  such  cases, ' 
says  Mr.  Justice  Sharswood,  '  is  old  and  well 
established,  and  has  frequently  been  asserted 
by  this  court.  Whenever  a  church  or  relig- 
ious society  has  been  originally  endowed  in 
connection  with,  or  insubordination  to,  some 
ecclesiastical  organization  and  form  of  gov- 
ernment, it  can  no  more  unite  with  some 
other  organization,  or  become  independent, 
than  it  can  renounce  its  faith  or  doctrine, 
and  adopt  others. '  McQinnU  v.  Watwn,  41 
Pa.  14,  and  8ehnorr*9  App,,  67  Pa.  146,  5  Aul 
Rep.  415,  are  to  the  same  effect.  These  au- 
thorities all  recognize  this  ecclesiastical  con- 
nection^  implying  submission,  as  a  funda- 
mental condition,  and  several  of  them,  as  we 
have  indicated,  infer  this  condition  from  the 
use  of  the  denominational  name  in  the  grant ; 
and,  however  much  any  of  them  may  seem 
to  emphasize  adherence  to  faith  and  doctrine 
as  a  condition,  it  will  be  found  to  be  only 
in  cases  where  there  is  an  expressed  condi- 
tion to  this  effect,  and  even  in  such  they 
limit  it  to  doctrines  which  are  distinctive 
and  fundamental.  In  those  of  our  state  caaeM 
where  the  grant  most  resembles  this  one,  the 
effort  was  to  carry  away  the  local  church 
property,  or  at  least  to  secede  from  the  orig- 
inal organization.  In  8chnorr*9  App, ,  iupra, 
one  party,  having  declared  themselves  inde- 
pendent of  all  synods,  and  absolved  from  the 
government  of  the  church  of  which  they  had 
been  a  part,  claimed  the  local  church  prop- 
erty, notwithstanding  the  fact  that  it  had 
been  conveyed  'for  the  use  of  the  congrega- 
tion of  the  German  Evangelical  Reformed 
Church,  and  with  the  condition  that  no 
change  shall  be  made  in  said  congregation 
for  any  other  denomination. '  It  was  in  this 
case,  and  with  reference  to  this  positive  pro- 
hibition in  the  grant,  that  </t^«^»00  Sharswood, 
in  expressing  his  dissent  from  the  language 
used  in  McOinni»  v.  Watsan,  iupra,  useQ  the 
emphatic  language  which  is  so  much  relied 
upon  by  the  defendants.  He  says :  '  Courts, 
which  have  the  supervision  and  control  of 
all  corporations  and  unincorporated  societies 
or  associations,  must  be  guided  by  surer  and 
clearer  principles  than  Uiose  to  be  derived 
from  the  nature  of  intellectual  and  spiritual 
life.  The  guaranty  of  religious  freedom  has 
nothing  to  do  with  the  property.  It  does 
not  guarantee  freedom  to  steal  churches.  It 
secures  to  individuals  the  right  of  withdraw- 
ing, forming  a  new  society,  with  such  ends 
and  goyemment  as  they  please,  raising  from 
their  own  means  another  fund,  and  building 
another  house  of  worship,  but  it  does  not 
confer  upon  them  the  right  of  taking  the 
property  consecrated  to  other  use  by  those 
who  may  now  be  sleeping  in  their  graves. ' 
What  is  this  but  saying  that  the  will  and 
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intentions  of  the  donor  alone  determine  the 
limitations  and  conditions  of  the  trust,  and 
that,  when  these  are  clearly  expressed,  the 
law  of  the  land,  which  is  superior  to  any 
supposed  '  law  of  intellectual  and  spiritual 
life,'  in  its  operation  on  property  rights, 
at  least,  will  enforce  them?  In  App* s  Case, 
iupra,  the  bequest  was  claimed  by  a  congre- 
gation which  did  not  belong  to  the  old  Luth- 
eran Church,  was  attached  to  a  new  synod, 
and  not  under  the  same  ecclesiastical  govern- 
ment that  ruled  when  the  bequest  was  made. 
McOinrua  y.  Watson^  iupra,  was  a  case  of 
secession.  In  Presbyterian  Cong.  v.  Johnston, 
supra,  there  was  no  ecclesiastical  connectioo 
prescribed.  And  so  we  might  distinguish 
all  the  cases  from  Uie  one  we  are  now  con- 
sidering. Kone  of  these  suggest  anything 
inconsistent  with  the  rule  of  the  interpreta- 
tion as  we  have  stated  it,  while  in  several, 
as  we  have  shown,  it  has  been  applied  in  a 
most  conclusive  way. 

**  Confining  our  S3arcb,  then,  for  the  inten- 
tions of  these  donors,  to  the  words  of  the  con- 
veyance from  Dome,  can  we  discover  any  in- 
tention to  impose  other  conditions  than  that 
the  beneffciary  must  be  a  congregation  in 
connection  with  the  Church  of  the  United 
Brethren  in  Christ?  that  it  must  be  distinct- 
ively Christian  in  faith,  and  accept  the  doc- 
trine of  l3ie  brotherhood  of  all  believers  in 
Christ?  If  more  was  intended,  could  it  not 
have  been  easily  expressed?  As  was  said  in 
Princeton  v.  Adams,  10  Cush.  129,  it  is  per- 
fectly easy  for  pmons  giving  their  own 
private  property  to  a  religious  use  to  limit 
that  use,  and  devote  the  property  to  a  partic- 
ular faith;  and  as  was  said  in  Atty-Oen,  y. 
DuUin,  88  N.  H.  510,  'they  need  no  profes- 
sional assistance  or  technical  learning  to  sup- 
ply them  with  a  peculiar  phraseology.  Any 
intelligible  language  will  answer  the  pur- 
pose. They  can  have  no  diflScuty  in  saying,  • 
in  some  comprehensible  form,  that  they  in- 
tend the  dissemination  of  the  thirty- nine  ar- 
ticles of  the  English  Church,  or  the  West- 
minster Catechism ;  the  doctrines  of  Luther, 
or  Loyla;  of  Edmonds,  or  Channing,  or  Jef- 
ferson ;  the  tenets  held  by  some  sect  at  a  cer- 
tain time,  or  such  as  it  may  hold  from  time 
to  time  in  the  course  of  its  existence  in  a 
changi ng  world.  If  they  intend  a  theological 
limitation,  they  will  express  it;  and  then 
the  court  may  be  called  upon  to  decide,  by 
legal  rules  settled  by  the  wisdom  of  ages, 
not  what  the  faith  is,  but  what  limitation  is 
expressed  by  the  words  used.*  If,  by  our 
interpretation,  we  have  confined  this  trust 
within  limits  too  narrow,  to  what  extent  are 
they  to  be  opened  up?  Can  it  be  maintained 
for  a  moment  tliat  they  are  to  include,  as  an 
essential  condition,  the  entire  confession  of 
faith  which  was  recognized  by  the  denomina- 
tion when  the  trust  was  created?  If  so,  it 
must  be  by  necessary  intendment  from  the 
single  fact  that  there  was  such  a  confession 
in  existence.  Any  such  view  not  only  im- 
putes to  the  donors  what  they  did  not  ex- 
press, and  which  could  have  been  readily  ex- 
pressed if  intended,  but  it  ignores  what  we 
have  tried  to  show  was  the  paramount  pur- 
pose, because  it  is  expressed,  to  wit,  to  placo 
the  subject  of  the  trust  in  a  congregation  in 
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iubjection  to  the  general  order  and  goTem- 
xnent  of  the  church  at  large.  The  United 
Brethren  in  Christ  were  an  organized  body 
long  before  the  trust  was  created.  So,  too, 
the  Greencastle  congregation  had  an  earlier 
existence,  and  was  in  ecclesiastical  connec- 
tion with  the  general  body,  and  subject  to 
its  authority  and  legislation,  when  the  prop- 
erty was  dedicated  to  its  use.  This  much 
the  donors  knew,  and  are  presumed  to  have 
had  in  contemplation.  Is  it  reasonable  to 
suppose,  under  such  circumstances,  that  they 
intended  a  use  inconsistent  with  the  sub- 
mission of  the  congregation  to  established 
authority?  We  think  it  evident  that  the 
paramount  purpose  was  to  secure  the  prop- 
erty to  the  local  societv,  in  subordination  to 
the  higher  authoritjr  of  the  church,  whereby 
the  regular  connection  and  relation  of  the 
parts  to  the  whole  would  be  secured ;  and 
surely,  if  this  be  correct,  such  a  qualified  use 
fts  is  here  contended  for  would  be  inconsist 
«nt  with  this  purpose,  except  upon  the  the- 
ory that  it  is  beyond  the  power  oi  the  church 
to  change  its  creed, — an  assumption  which 
we  cannot  allow.  Why  cannot  the  church 
£hanee  its  creed?  It  made  it ;  and  why  can- 
not the  same  power  which  made,  unmake? 
It  can  change  its  name,  its  order  of  worship, 
Its  discipline,  its  government.  Then,  why 
not  its  creed?  To  deny  it  this  right  is  to 
deny  its  existence  as  an  organized  society, 
or  else  deny  it  the  freedom  of  conscience 
which  is  guaranteed  to  the  individual.  The 
power  to  make  implies  the  power  to  change. 
It  is  inherent  and  inextinguishable  as  well 
In  churches  as  in  individuals.  We  are  not 
denying  that  certain  legal  consequences  af- 
fecting property  rights  may  result  from  a 
change  of  creed.  What  we  are  sajring  is  that 
the  power  to  change  the  creed  is  Implied  in 
the  very  existence  of  the  church,  and  that 
this  power  inhered  in  the  church  before,  and 
At  the  time  when,  this  particular  property 
was  dedicated  to  a  local  congregation  in  con- 
nection with  the  church.  This  the  donors 
jure  supposed  to  have  known,  and  to  have 
indicated  the  use  accordinjE^ly.  With  this 
knowledge,  either  actual  or  imputed,  of  the 
Inherent  power  of  the  church  over  its  creed, 
is  it  not,  and  ought  it  not  to  be,  a  control- 
ling circumstance  in  the  case,  that  no  condi- 
tion whatever  in  regard  to  faith  or  doctrine, 
beyond  what  is  expressed  in  the  denomina- 
tional name,  can  be  found  in  the  letter  of  the 
grant?  We  certainly  so  regard  it,  and  in 
this  view  we  are  largely  supported  by  the 
case  of  Oibson  v.  Armstrong,  7  B.  Mon.  481, 
which  stands  out  with  the  prominence  of  a 
guide  post.  It  is  no  answer  to  say  that  it 
was  in  the  belief  that  the  church  would  ad- 
here to  its  confession  of  faith,  as  then  writ- 
ten, for  all  time  to  come,  that  the  dedication 
of  the  property  was  made.  That  is  assuming 
A  fact,  in  support  of  which  there  is  no  evi- 
dence at  all.  But  grant  it  to  be  a  fact. 
What  have  we  to  do,  in  determining  this 
question,  with  the  belief  and  inducements 
which  operated  on  the  minds  of  the  donors 
when  they  have  expressed  in  the  grant  itself 
the  use  they  intend?  If  the  grant  were  doubt- 
ful or  uncertain,— which  it  Is  not, — we  could 
23  U  a  A.     • 


resort  to  oirtrinsic  circumstances,  and  con- 
sider, perhaps,  the  belief  and  motives  of  the 
grantors  as  aids,  but  not  otherwise.  This 
grant  cannot  be  regarded  as  requiring  ex- 
trinsic evidence  to  construe  it,  simply  be- 
cause it  may  be  thought  hj  some,  from  the 
circumstances  under  which  it  was  made,  and 
its  brevity,  that  more  was  intended  than  is 
expressed.  Anj  such  rule  would  open  the 
way  for  extrinsic  evidence  to  disturb,  if  not 
destroy,  any  trust  in  existence.  And  when 
a  church,  in  the  exercise  of  its  undoubted 
right,  in  a  legal  and  sufficient  way,  changes 
its  creed,  what  property  rights  are  affected 
thereby  ?  It  unquestionably  forfeits  its  right 
to  all  property,  the  use  of  which  was  condi- 
tioned by  the  d<tnor,  in  his  grant,  on  an  un- 
changeable creed,  but  nothing  beyond.  We 
have  argued  to  show  that  the  conditions  in 
the  present  case  are  that  the  property  be  used 
b^  a  Christian  congregation  in  connection 
with  a  particular  denomination,  holding  to 
the  doctrine  of  the  brotherhood  of  all  believ- 
ers in  Christ.  Any  connection  with  a  differ- 
ent denomination,  or  the  avowal  of  a  faith 
inconsistent  with  the  doctrines  of  the  Chris- 
tian religion,  or  the  brotherhood  of  believers 
in  Christ,  would  be  a  perversion  of  this  trust, 
such  as  the  law  would  forbid  and  correct; 
but,  until  such  radical  and  fundamental  per- 
version as  this  is  attempted,  those  whom  we 
have  found  to  compose  the  true  and  real  con- 
gregation at  Greencastle,  and  here  represented 
by  the  plaintiffs,  are  entitled  to  the  un- 
disturbea  possession  and  enjoyment  of  the 
church  property. 

^'In  the  view  we  have  taken  of  this  case, 
any  furtiier  examination  into  the  changes 
made  in  the  confession  of  faith  is  unneces- 
sary. It  remains  distinctively  and  unequiv- 
ocally Christian  in  its  character.  So  much 
is  conceded,  and  it  is  all  that  concerns  us  to 
know.  We  may,  however,  be  permitted  u> 
add  that.  In  comparing  the  new  with  the  old, 
we  fail  to  see  how  any  one  professing  his 
belief  in  either  could  he  denied  membership 
or  fellowship  in  the  society  which  professes 
belief  in  the  other.  Literally,  they  are  not 
the  same;  but  if  inconsistent  with,  or  re- 
pugnant to,  each  other,  with  respect  to  any 
doctrine  which  has  ever  been  made  the  basis 
of  separate  denominational  existence,  such 
fact  has  not  been  brought  to  our  notice. 
The  schoolmen  may  have  made  some  of  the 
points  of  difference  the  subject  of  their  vio- 
lent polemics,  and  it  may  interest  the  stu- 
dent of  history  or  science  to  know  just  how 
they  were  regarded  by  these  men  who  wert-. 
so  wasteful  of  their  learning  and  zeal ;  but, 
in  modem  Christian  thought,  they  are  not 
considered  of  sufficient  importance  to  disturb 
the  unity  of  the  faith.  Since,  then, the  lib 
eral  congregation  at  Greencastle,  here  repre 
sented  by  the  plaintiffs  in  the  original  bill, 
is  in  connection  with,  and  subordinate  to, 
the  authority  of  the  legitimate  Church  of 
the  United  Brethren  in  Christ,  and  since  none 
of  the  conditions  of  the  grant  under  which 
it  holds  the  property  now  in  dispute  have 
been  violated,  it  follows  that  these  plaintiffs 
are  entitled  to  the  relief  prayed  for.  and  that 
the  defendants*  sross-bill  must  be  dismissed.* 
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Mr.  O.  C.  Bowerst  for  appellaDts: 

I.  The  coDstitution  of  1841  was,  from  the 
time  of  iU  adoption,  the  organic  kw  of  the 
Church  of  the  United  Brethren  in  Christ. 

Philomath  CoUeffev,  WpaUiOr.)  OcL  5. 1892. 

II.  The  amended  constitution  of  1889  was 
sot  legally  or  resularl^  adopted  in  accordance 
with  the  methocTpronded  in  the  constitution 
of  1841  for  the  amendment  or  change  thereof. 

in.  The  election,  at  which  it  is  supposed 
by  the  plaintiffs  that  the  amended  constitution 
and  leyised  confession  of  faith  were  ratified  hy 
the  people  of  the  church,  was  not  an  election 
authorized  by  law,  and  therefore  those  roting 
had  no  power  to  represent  or  to  bind  those  who 
did  not  choose  to  vote. 

The  4th  article  of  the  constitution  of  1841 
provides,  "there  shall  be  no  alteration  of  the 
forgoing  constitution,  unless  by  request  of 
two  thirds  of  the  whole  society," 

The  words  "vote"  and  "request"  are  not  the 
equivalent  of  each  other.  They  are  not  syn- 
onvms. 

The  framers  of  this  constitution  when  they 
used  the  words  "request  of  two  thirds  of  the 
whole  society"  bad  in  their  minds  voluntary 
;>ptitioos  coming  up  from  two  thirds  of  the 
whole  membership  asking  that  this  or  that  be 
done. 

"Request  of  two  thirds  of  the  whole  society" 
is  not  to  be  construed  to  mean  two  thirds  of 
those  voting. 

Com.  V.  \i'ich!rsham,  t6  Pa.  184;  StaU  v. 
Winkelmeier,  85  Mo.  108;  Stats  v.  SutterfieCi, 
54  Mo.  891;  State  v.  Faraker,  6  L.  R.  A.  422, 
46  Ohio  St.  677;  State  v.  Swift,  69  Ind.  606; 
State  V.  Lancaster  County  Comre,  6  Neb.  474; 
State  V.  Babeoek,  17  Neb.  188;  People  v.  Brown, 
11  111.  478;  PtopU  V.  Wiant,  48 111.^268;  EpyaH 
V.  Hanover  Twp.  25  Ohio  St.  618. 

This  election  was  not  authorized  by  law,  and 
therefore  those  voting  had  no  power  to  repre- 
sent or  bind  those  who  did  not  choose  to  vote. 

Weiie  V.  Bain,  75  Pa.  47,  16  Am.  Rep.  568; 
Own.  V.  Oreen,  4  Whart.  581. 

An  election  must  be  by  virtue  of  legal  au- 
thority. There  is  no  inherent  power  in  the 
people  to  hold  elections. 

6  Am.  &  £ng.  £ncyclop.  Law,  298,  294. 

An  election  can  only  be  held  by  a  proper 
officer;  and  the  power  to  order  and  to  hold 
elections  cannot  be  delegated. 

Ibid,;  Com.  v.  Baxter,  an  Pa.  268;  People  v. 
Matheireon,  47  Gal.  442;  People  v.  Johnston,  6 
Cal.  678. 

lY.  Under  the  constitution  of  1841  the  con- 
fef^rion  of  faith  was  absolutely  unchangeable 
at  least  so  long  as  that  constitution  remained.the 
-organic  law  of  the  church. 

The  4th  section  of  article  2  of  the  constitu- 
tion provides:'  "No  rule  or  ordinance  shall  at 
any  time  be  passed  to  change  or  do  away  the 
confession  of  faith  as  it  now  stands,  nor  to 
destroy  the  itinerant  plan." 

The  claim  that  a  majority  of  the  people,  with 
no  right  reserved  in  the  constitution  to  do  so, 
€an  make  a  new  confession  of  faith,  is  revolu- 
tionary and  communistic.  It  would  subvert 
not  only  every  associated  church  organization, 
but  all  the.  secret  orders,  associations  of  all 
kinds,  and  even  the  national  and  state  govern- 
ments. 

It  is  denounced  and  condemned  in  principle 
22L.R.A. 


1 1^  the  Supreme  Court  of  the  United  States  in 
the  great  Dorr  rebellion  case  of  Lut/ier  v.  Bor- 
'  dm,  48  a.  S.  7  How.  1, 12  L.  ed.  581,  in  which 
the  state  court  of  Rhode  Island  declared  that 
there  was  no  inherent  right  in  the  ^ople  to 
revolutionize  a  state  government,  whose  con« 
stitution  prescribes  a  mode  of  changing  its 
constitution.  The  same  principle  is  held  in  the 
cases  which  affirm  that  a  state  constitution 
cannot  be  changed  except  in  the  mode  therein 
authorized. 

SiaU  V.  Swift,  69  Ind.  625;  StaU  v.  Foraker, 
6  L.  R  A.  m,  46  Ohio  St.  677;  CoUitr  v. 
Frieretm,  24  Ala.  100. 

The  prohibition  against  change  enters  into 
and  is  a  part  of  the  implied  contract  of  church 
membership  as  fully  as  if  written.in  every  trust 
conveyance  of  church  property^ 

Anetin  v.  Searing,  16  N.  T.  112.  69  Am. 
Dec.  672,  note;  Wayland,  Moral  Science,  884. 

y.  The  revised  confession  of  faith  was  not 
adopted  in  accordance  with  any  law  of  the 
church,  not  even  in  accordance  with  the  pro- 
visions of  the  amended  constitution  of  1889. 

VI.  The  revised  confession  of  faith  is  ma- 
terially different  from  the  old,  in  that  itcbanffes 
many  of  the  doctrines  contained  in  the  old, 
rejects  or  i snores  others,  and  adds  new  doc- 
trines thereto. 

VII.  The  courts  have  Jurisdiction  to  inquire 
and  determine  whether  or  not  the  action  of  the 
church  autborities  in  relation  to  the  adoption 
of  the  amended  constitution  and  revised  con- 
fession of  faith,  was  In  accordance  with  its  own 
organic  law;  and  if  it  was  not,  to  declare  such 
action  ultra  viree  and  void,  especially  in  view 
of  the  fact  that  pro^rty  rights  are  involved. 

The  doctrine  held  in  our  own  state  as  to  the 
Jurisdiction  of  the  courts  over  questions  of  this 
character  is  clearly  shown  by  the  following 
cases,  which  at  the  same  time  indicate  with 
equal  clearness  the  parties  to  whom  the  prop 
erty  of  a  divided  church  or  congregation  will 
be  awarded. 

In  the  Reformed  Presbvterian  Church  the 

general  synod,  its  highest  Judicatory,  is  bound 
y  its  system  of  religions  principles  with  the 
same  force  as  individual  members. 

MeAulejfe  App.  77  Pa.  897. 

In  the  Reformed  Presbyterian  Church  the 
powers  of  the  general  synod  are  derived  from 
and  contained  In  the  church  standards,  and  the 
exercise  by  it  of  an  authority  opposed  to  or 
subversive  of  such  standard  is  vttra  vires,  and 
cannot  of  right  demand  the  respect  and  obedi- 
ence of  its  subordinates. 

Eer/^s  App.  89  Pa.  97. 

The  title  to  the  property  of  a  divided  congre- 
gation is  in  that  part  which  is  acting  in  har- 
mony with  its  own  law,  and  the  ecclesiastical 
laws,  usages,  etc.vwhich  were  accepted  before 
the  dispute,  are  the  standard  to  determine 
which  is  right. 

Sehnorr^e  App.  67  Pa.  188,  6  Am.  Rep.  415; 
MeGinnis  v.  Watson,  41  Pa.  9;  Bosht^s  App,  69 
Pa.  462,  8  Am.  Rep.  275. 

In  Hochreiter^s  App,,  98  Pa.  479,  this  court 
held  that  a  new  constitution  of  an  unincorpo- 
rated society  not  having  been  adopted  in  ac- 
cordance with  the  provisions  of  tne  existing 
constitution,  was  illegal  and  of  no  effect 

In  matters  of  faith  and  doctrine  churches  are 
left  to  speak  for  themselves,  but  when  rights 
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of  property  are  in  question,  courts  will  inter- 
fere. 

(/Hara  ▼.  Stack,  00  Pa.  477.  See  also  iVw- 
byierian  Oang,  t.  Johnston,  1  Watts  &  S.  9; 
App,  V.  *Lut/teran  Cong,  of  Sdingigrore,  6  Pa. 
201:  First  Methodist  Prot,  Church  of  Qeranion's 
App.  16  W.  N.  C.  245. 

Siesns,  Rowet  OiUui  A  Stewart*  for 
appellees: 

The  constitution  of  1841  was  nerer  submitted 
to  the  people  of  the  church  for  approval  or  re- 
jection. Authority  it  had  none  duriDg  all  its 
existence  beyond  that  it  acquired  by  the  enact- 
ment of  the  conference. 

A  constiiulion  is  "the  written  instrument 
agreed  upon  by  the  people." 

Cooley,  Gonit.  Lim.  5;  State  ▼.  MeCann,  4 
Lea.  0. 

An  instrument  of  government  made  and 
adopted  by  the  people. 

FeapU  V  New  twk  Cent.  R.  Co.  24  N.  Y. 
486. 

A  fundamental  law  or  basis  of  govern  men  t, 
established  b^  the  people  in  their  original  sov- 
ereign capacity. 

MeKoan  v.  Dewies,  8  Barb.  198. 

A  form  of  government  delineated  by  the 
migbtv  hand  of  the  people. 

Vavhorne  v.  Dorranee^  2  U.  8.  2  Dall.  808, 
1  L.  ed.  898. 

An  agreement  of  the  people  in  their  individ- 
ual capacities. 

State  V.  Parkhurst,  9  N.  J.  L.  638. 

In  our  own  state  the  active  assent  of  the 
people  is  recognized  as  of  the  very  essence  of 
constitutional  validity. 

WelU  y.  Bain,  75  Pa.  89,  15  Am.  Rep.  668; 
WoodiT  App.  75  Pa.  59. 

Ab  to  the  church  bodies  acting  tinder  it,  the 
inferior  bodies  had  no  choice;  constitution  or 
not.  it  was  a  valid  enactment  of  the  church 
legislature  and  as  such  bound  them  until  re- 

raled.  The  general  conference  acted  under 
probably  because  it  did  not  care  to  repeal  it. 
Certainly  no  argument  that  it  could  not  repeal 
it  is  to  be  drawn  from  the  fact  that  it  did  not 
do  so. 

The  general  conference  of  1816  enacted  the 
confession  of  faith,  the  conference  of  1841 
enacted  this  body  of  law  which  it  called  a  con- 
stitution .  Both  bodies  were  undoubtedly  com- 
petent to  go  80  far,  but  when  the  latter  at- 
tempted to  withdraw  both  these  important 
subjects  from  the  control  of  its  successors,  it 
transcended  its  powers,  and  its  acts  were  void. 

Cooley,  Const.  Lim.  146,  147;  Bloomer  v. 
Stolley,  5  McLean,  168;  Com.  v.  Lancaster,  5 
Watts.  152;  Wall  v.  State,  28  Ind.  150;  State 
T.  Oskins,  28  Ind.  864;  Oleson  ▼.  Green  Bay  dk 
L.  P.  B.  Co.  86  Wis.  888.  8ee  also  Christ 
Church  V.  Pope,  8  Gray,  140;  Kello^  v.  Osh- 
kosh,  14  Wis.  624;  8  Am.  &  £ng.  Encyclop. 
Law,  691. 

Even  when  a  by-law  requires  that  no  altera- 
tion of  a  law  shall  be  made  except  by  a  two- 
thirds  vote  of  the  members,  yet  the  same  body 
by  which  the  by-law  was  ouule  may  repeal  ft 
by  a  majority. 

Richardson  y.  Union  Cong.  Soc.  of  France*- 
town,  58  N.  H.  187. 

Although  voluntary  associations  frequently 
make  constitutions  and  pass  by-laws,  whicn 
they  declare  are  not  to  be  altered,  except  in  a 
22  L.  R.  A. 


certain  manner,  yet  their  constitution  and  law* 
may,  at  any  time,  be  altered  or  abrogated  by 
the  same  power  that  created  them,  and  the  vote 
of  any  subsequent  meeting,  abrogating  or  al- 
tering such  constitution,  though  passed  onl^ 
by  a  majority,  has  as  much  efficacy  as  a  previ- 
ous vote  establishing  them. 

Smith  V.  yOson,  18  Vt.  612. 

An  attempt  on  the  part  of  a  legislative  body 
to  limit  for  the  future  its  own  powers  is  void 
because  it  is  a  betrayal  of  the  trust  repoeed  in 
it,  and  a  perversion  of  the  authority  lodged 
with  it 

Mott  V.  Pennsylvania  R.  Co.  80  Pa.  86,  72 
Am.  Dec.  664.  See  also  Cooley,  Const.  Lim. 
148,  note  £;  Stone  v.  Mississippi,  101  U.  S.  814^ 
25  L.  ed.  1079. 

From  histories  of  the  church  it  appears  that 
at  the  time  the  constitution  of  1841  was  adopted, 
thefe  was  no  way  of  ascertaining  the  number 
of  members  in  the  denomination.  Knowings 
then,  that  the  membership  was  uncertain  in 
number,  and  the  utter  impossibility  of  ascer- 
taining at  any  time  whether  two  thirds  or  any 
other  proportion  of  the  members  had  joined  in 
a  petition,  how  can  the  general  conference  of 
1841  be  said  to  have  intended  that  a  literal  re- 
quest or  petition  signed  by  two  thirds  of  ite 
indefinite  and  indefinable  number  must  be 
presented  to  a  subsequent  conference  before 
any  steps  could  be  taken  looking  towards  & 
change  m  the  constitution? 
.  Every  interpretation  that  leads  to  an  absurd* 
ity  ouglit  to  be  rejected. 

Vattel.  Law  of  Nations,  bk.  11.,  chap.  17,  § 
282;  Smith,  Stat  &  Const  Constr.  695;  Story^ 
Const  Abridged,  §  194. 

"When  a  law  becomes  the  instrumental  proc- 
ess of  amendment,"  says  Chief  Justice  Agnew,. 
in  Wells  v.  Bain,  76  Pa.  47,  16  Am.  Rep.  563,. 
"it  is  not  because  the  legislature  possesses  any 
inherent  power  to  change  the  existing  consti- 
tution through  a  convention,  but  because  it  la 
the  only  means  through  which  an  authorized 
consent  of  the  whole  people,  the  entire  state, 
can  be  lawfully  obtained  in  a  state  of  peace."' 

The  election  held  under  this  commission's 
direction  was  a  legal  one  and  one  of  which  the 
members  of  the  church  were  bound  to  take 
notice. 

Com.  y.  Oreen,  4  Wbart  604. 

It  follows  as  a  neceilsary  result  that  if  the 
proposed  changes  received  the  approval  of  two 
thirds  of  those  who  voted,  the  constitutional 
requirement  of  "two  thirds  of  the  whole  asso- 
ciation" were  satisfied. 

Craig  v.  First  Pretby.  Church  of  Pittsburgh^ 
88  Pa.  42,  82  Am.  Rep.  417;  Cass  County  v. 
Johnston,  95  U.  S.  860,  24  L.  ed.  416;  St^ 
Josg^  Twp.  v.  Rogers,  88  U.  S.  16  Wall.  644, 
21  L.  ed.  828;  CarroU  County  Suprs.  y.  Smith, 
111  U.  S.  666,  28  L.  ed.  517;  People  v.  Wiant, 
48  111.  268;  State  v.  Woo^ord,  16  Kan.  500; 
McCrary,  Elections,  8d  ed.  g  178;  Lamb  r^ 
Cain,  14  L.  R.  A.  518,  129  Ind.  486. 

The  interpretation  of  this  constitutional  pro- 
vision  was  a  proper  subject  for  the  judicial  ac- 
tion of  the  general  conference.  If  susceptible 
of  different  constructions  it  had  the  right  to 
say  what  it  meant,  whether  two  thirds  of  the 
members  of  the  society,  or  two  thirds  of  thoee 
voting  at  the  election,  and  acting  strictly  with> 
in  its  powers  it  did  decide  that  it  meant  two 
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thirds  of  tfaose  TOting.  From  that  decision  no 
appeal  lies,  for  there  is  no  higher  tribunal  in 
the  church,  and  we  cannot  rejudge  its  decrees. 
WaUon  V.  Jones,  80  U.  8.  18  Wall.  679.  30 
L.  ed.  6d6;  German  Reformed  Church  t.  Com, 
S  Pa.  291.  MeGinnU  v.  Wat9on,  41  Pa.  10; 
Shannon  t.  Froet,  8  B.  Hon.  26S;  Qibeon  t. 
Armstrong,  7  B.  Men.  481;  JSarmon  v.  Dreher, 
1  Speers.  Eq.  87;  Ferraria  ▼.  Vasconcelles,  28 
ni.  456. 

The  contention  that  the  general  conference 
has  not  judicially  determined  the  construction 
of  the  disputed  clause  in  the  constitution  cannot 
be  sanctioned. 

There  is  perhaps  no  more  indefinite  line  of 
demarcation  known  to  our  law  than  that  which 
separates  legislative  and  judicial  acts. 

Oreenough  v.  Oreenough,  11  Pa.  4H9«  61  Am. 
Dec  667;  Wayman  v.  Southard,  28  U.  8.  10 
Wheat.  47.  6  L.  ed.  268. 

How.  then,  shall  the  courts  make  for  the 
conference  this  distinction  which  it  itself  has 
ignored? 

Every  department  of  government,  invested 
with  certain  constitutionu  powers,  must  in  the 
first  instance,  but  not  exclusively  (that  is.  to 
the  exclusion  of  the  superior  departments),  he 
thejudge  of  its  powers  or  it  could  not  act. 

KendaU  v.  Kingston,  5  Mass.  624. 

8o  with  the  eeneral  conference.  Its  power 
Co  construe  the  Taws  of  the  church  is  undoubted. 

The  positive  provisions  of  the  constitution 
of  1841  are  so  plainly  referable  to  the  general 
conference  that  they  seem  to  indicate  unmis- 
takably that  what  the  framers  had  in  mind  was 
the  formulation  of  a  set  of  rules  by  which  that 
body  ahould  be  guided  in  the  future.     » 

ConstruiDg  article  2,  section  4,  then,  with 
reference  to  this  evident  object,  it  becomes  ap- 
parent that  the  two  can  only  be  harmonized 
by  understanding  the  prohibition  contained  in 
theforoieras  applied  to  the  passage  of  any  rule 
or  ordinance  by  the  general  conference. 

Endlich,  Interpretation  of  Statutes,  §  73. 

Is  it  to  be  presumed  that  the  conference  In- 
tended to  go  beyond  its  proper  power  and  to 
fetter  the  hands  of  the  people  to  which  it  itself, 
as  it  had  declared,  looked  for  authority?  Is  it 
to  be  presumed,  in  the  absence  of  express  words 
to  that  effect,  that  it  intended  to  abridge 
thai  sbvereign  authority?  8uch  a  construction 
should  never  be  admitted  "unless  the  language 
Qsed  be  too  clear  to  admit  of  a  doubt." 

Oilman  v.  SJteboygan,  67  U.  8. 2  Black,  510, 
17  L.  ed.  788;  Endlich,  Interpretation  of  8tat^ 
Qtes.  §  287. 

It  follows,  then,  that  if  this  prohibition  was 
aimed  only  at  the  conference,  the  power  to  alter 
the  confession  to  any  extent  they  wished  re- 
mained with  the  people,  oven  though  such 
power  were  not  speciallv  reserved. 

Lvthar  y.  Borden,  48  U  8.  7  How.  1, 12  L. 
ed.  681. 

And  the  only  way  in  which  that  chancre 
could  be  accomplished  was  bv  a  '*law.  as  the 
instrumental  process  of  raising  the  body  for 
revision  and  conveying  to  it  the  powers  of  the 

^^dis  ▼.  Bain,  75  Pa.  47,  16  Am.  Rep.  568. 
The  true  test  as  to  the  ownership  of  the  prop- 
erty in  dispute  is,  "Which  of  these  parties  rep- 
resents a  coneregation  in  ecclesiastical  con- 
nection with  ttie  United  Brethren  Church — ^in 
22L.RA. 


proper  succession  to  the  church  of  that  name 
as  it  existed  in  1828 — and  professiog  no  doctrine 
inconsistent  with  a  belief  in  Christ  and  the 
brotherhood  of  belie  vers  in  Him?"  We  confi- 
dently affirm  that  the  application  of  that  test 
must  be  conclusive  in  favor  of  the  appellees. 

MeBride  v,  F&rter,  17  Iowa,  211;  Presby- 
terian Cong.  V.  Johnston,  1  Watts  &  8.  1;  Mo- 
Ginnis  v.  Watson,  41  Pa.  9;  Bosh$U  App,  69 
Pa.  462.  8  Am.  Rep.  275;  8ehnort^s  App.  67 
Pa.  188, 5  Am.  Rep.  415;  Means  v.  Presbyterian 
Church,  8  WatU  &  8.  808;  App.  v.  Lutheran 
Cong,  df  Selingsgrove,  6  Pa.  201;  WhiU  Liek 
Quarterly  Meeting  of  Friends  v.  White  Lick 
Quarterly  Meeting  if  Friends,  89  iDd.  186; 
Miller  ▼.  OabU,  2  Denio,  498;  Bale  ▼.  Eoer^ 
ett,  58  N.  H.  70.  16  Am.  Rep.  82;  Chase  v. 
Cheney,  58  D1.  509. 11  Am.  Rep.  95;  Gibson  v. 
Armstrong,  7  B.  Mon.  481;  State  v.  Farris,  45 
Mo.  188. 

To  set  the  civil  courts  in  motion  there  must 
be  so  plain  and  fundamental  a  change  as  to 
destroy  the  identity  of  the  society  to  make 
what  IS  in  effect  a  new  church. 

Miller  v.  Gable,  supra;  Trustees  of  Lutheran 
Cong,  of  Pine  Hill  v.  St,  Miehael^s  Bmnyelical 
Church  of  Pme  HiU,  48  Pa.  21;  Keyser  v.  Stan- 
sifer,  6  Ohio,  868. 

WiUianui,  </.,  delivered  the  opinion  of 
the  court : 

The  right  to  the  decree  asked  for  in  this 
case  depends  on  a  question  of  ecclesiastical 
identity.  The  question  is,  which  of  the 
parties,  and  organizations  represented  by 
them,  is  the  church  and  society  known  as  the 
"United  Brethren  in  Christ?*  The  society 
was  a  unit  prior  to  1889.  It  had  a  system  of 
polity  and  a  creed  which  were  accepted 
throughout  the  whole  church.  They  had 
taken  form  gradually,  with  the  growth  of 
the  church,  from  a  small  beginning  a  hun- 
dred years  or  more  aajo,  until  they  were  re- 
duced, to  form  by  the  general  conference. 
This  was  done,  so  far  as  the  confession  of 
faith  is  concerned,  in  1615.  The  constitution 
was  formulated  and  adopted  in  1841.  The 
confession  of  faith  remained  without  any 
considerable  change  for  three  quarters  of  a 
century.  The  constitution  had  been  recog- 
nized and  accepted  as  the  fundamental  law 
of  the  society  for  a  half  century.  The  system 
of  polity  provided  for  the  grouping  of  indi- 
viduals into  local  congregations  or  churches. 
An  indefinite  number  of  churches  were 
grouped  to  form  a  circuit.  Circuits  were 
united  to  make  a  district,  and  these,  held  to-  , 
gether  by  the  denominational  bond,  made  up  ' 
the  church.  The  ecclesiastical  power  of  the 
society  was  distributed  through  a  succession 
of  courts  or  tribunals.  The  church  officers 
exercised  this  power  In  the  individual  con- 
gregation. In  the  circuit,  it  was  exercised 
by  the  quarterly  conference ;  in  the  district, 
by  the  annual  conference ;  and,  for  the  whole 
society,  the  general  quadrennial  conference 
was  the  supreme  legislative  and  judicial 
body.  Its  confession  of  faith  was  brief,  and 
in  its  outlines  was  what  may  be  described  as 
**  Christological. "  Under  these  simple  funds* 
mental  rules  of  polity  and  articles  of  faith, 
the  society  had  grown  until  in  1889  its  mem- 
bership numbered  over  200,000,  distributed 
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OYcr  many  states.  It  had  become  one  of  the 
influential  Proiestant  organizations,  and  was 
the  owner  of  much  valuable  church  property. 
The  local  church  at  Greencastle  was  orcran- 
ized  and  officered  prior  to  1889  under  the'^au- 
thority  of  this  united  and  prosperous  society, 
and  was  in  full  connection  with  it.  The  of- 
ficers of  this  local  church  are  the  plaintiffs 
in  this  case,  and  they  insist  that  since  1889, 
as  truly  as  before,  they  have  the  right  to  the 
possession  of  the  house  of  worship,  and  the 
lands  appurtenant,  belonging  to  the  church 
at  Greencastle. 

Looking  at  the  position  of  the  defendants, 
we  find  that  on  the  church  records,  as  far 
back  as  1865,  there  is  evidence  to  show  a 
growing  difference  of  opinion  in  regard  to 
three  points  of  polity.  These  were  the  ad- 
mission of  lay  representation,  the  rates  of  rep- 
resentation, and  the  attitude  of  the  church 
towards  secret  societies.  The  Constitution  of 
1841  (art.  2,  §  7)  contained  this  provision : 
''There  shall  he  no  connection  with  secret 
combinations."  This  declaration  was  in- 
definite. It  was  susceptible  of  an  interpreta- 
tion so  broad  as  to  prohibit  membership  in 
the  various  social,  charitable,  and  mutual 
aid  societies  that  have  grown  so  rapidly  in 
number  and  in  favor  in  recent  years.  It  might 
wlthe^ual,  if  not  better,  reason,  be  construed 
as  having  reference  to  unlawful  secret  com- 
binations, and  not  intended  to  interfere  with 
lawful  organizations,  whose  advantages  were 
restricted  to  their  own  membership.  The  at- 
titude of  those  who  held  to  the  first  of  these 
positions  was  regarded  by  many  as  imposing 
an  unnecessarily  hard  restriction  upon  the 
freedom  of  action  of  the  individual  members 
of  the  church.  The  sentiment  in  favor  of 
increased  liberality  towards  the  laity,  in 
admitting  them  to  participate  in  the  govern- 
ment of  the  society,  and  removing  unnec- 
essary restrictions  upon  their  individual  ac- 
tion, grew  steadily.  Finally,  in  1885,  it  had 
become  so  strong  that  a  decided  majority  of 
the  members  of  the  general  conference  took 
action  upon  the  subject.  In  a  carefully 
worded  resolution,  they  expressed  their  belief 
that  both  the  creed  and  constitution  could  be 
improved  in  clearness  and  fullness  of  state- 
ment, and  by  this  means  brought  more 
thoroughly  into  harmony  with  the  views  and 
wishes  of  the  church.  This  was  a  mild  form 
of  revision,  and  the  conference  entered  very 
deliberately  upon  it.  The  first  thing  done 
was  to  raise  a  committee  of  thirteen  members 
to  consider  the  subject,  and  report.  After 
considerable  deliberation,  eleven  members  of 
the  committee  united  in  a  report  setting 
forth :  **  It  is  the  sense  and  belief  of  your 
committee  that  the  constitution,  as  it  now 
stands,  is  not  in  harmony  with  the  present 
wishes  of  our  people,  as  has  been  indicated 
in  discussion,  petitions,  and  elections  during 
the  past  year, "  and  recommending  that  a  com- 
mission, to  consist  of  twenty-seven  members, 
including  all  the  bishops  of  the  church, 
should  be  appointed  to  **  consider  our  present 
confession  of  faith  and  constitution,  and  pre- 
pare such  a  form  of  belief,  and  such  amended 
fundamental  rules  for  the  government  of  this 
church  in  the  future,  as  will  be  best  adapted, 
in  their  judgment,  to  secure  its  growth  and 
2%  L.  R.  A. 


efl^ciency  in  the  work  of  evangelizing  the 
world. "  This  commission  was  made  up  so 
as  to  distribute  its  members  among  the  several 
districts  composing  the  society,  and  was  sub- 
jected to  the  following  lines* of  limitation, 
viz.  :  **  To  preserve  unchan&^ed,  in  substance, 
the  present  confession  of  faith,  so  far  as  it  is 
clear;  .  .  .  to  retain  the  present  itinerant 
plan;  ...  to  keep  sacred  the  general 
usages  and  distinctive  principles  of  the 
church  on  all  great  moral  reforms. "  When 
the  commission  should  complete  its  work  of 
revision  alon^  these  narrow  and  conservative 
lines,  it  was  instructed  to  submit  it  to  the 
membership  of  the  society  for  approval  or 
disapproval,  in  such  manner  as  to  secure 
general  attention  to  it,  and  place  it  in  the 
power  of  every  member  who  would  do  so  to 
express  his  or  her  opinion.  This  action  was 
in  no  sense  revolutionary.  It  did  not  propose 
to  cut  loose  from  any  distinctive  theological 
doctrine,  or  from  the  general  system  of 
polity,  theretofore  held  by  the  society.  The 
commission  entered  upon  its  work,  and 
revised  both  the  confession  of  faith  and  the 
constitution,  with  a  view  to  greater  clearnesa 
and  fullness  of  statement  upon  certain  doc- 
trines, and  greater  liberality  towards  the 
membership  in  their  individual  action  upon 
the  subject  of  secret  societies.  Both  docu- 
ments were  put  in  a  more  connected  and 
logical  form ;  and  were  relieved  from  the  in- 
denniteness  and  ambiguity  of  expression  out 
of  which  the  differences  of  interpretation  had 
arisen.  The  revised  documents  were  then  sub- 
mitted to  the  society  for  an  expression  for  or 
against  their  adoption  in  lieu  of  the  consti- 
tution and  confession  then  in  use.  Nearly 
three  years  were  given  for  discussion  and  ex- 
amination. At  Uie  end  of  this  time  a  vote 
was  taken  throughout  the  society.  The  re- 
turns showed  a  very  large  majority  of  the 
votes  to  be  in  favor  of  the  substitution  of  the 
revised  forms  for  the  old.  At  the  general  con- 
ference of  1889  the  commission  reported  iu 
work,  the  submission  of  it  to  the  s-ciety,  the 
votes  given  for  and  against  its  adoption,  and 
submitted  the  whole  to  the  consideration  of 
that  body.  In  this  report  twenty-five  of  its 
members  concurred.  One  bishop  and  one 
other  person  dissented,  and  submitted  a 
minority  report.  The  general  conference  then 
referred  the  majority  report  to  a  special 
committee,*  charged  to  examine  and  report 
whether  the  commission  had  followed  the  in- 
structions given  to  it,  kept  within  the  pre- 
scribed limits,  and  submitted  its  plan  of 
revision  to  the  society  in  a  proper  manner. 
All  but  two  of  this  committee  joined  in  a 
report  affirming  that  the  commission  had 
acted  with  fidelity,  had  observed  the  limita- 
tions imposed  upon  their  action,  and  had  sub- 
mitted their  work  to  the  membership,  by 
whom  it  had  been  approved.  They  therefore 
recommended  that  the  bishops  should  issue  a 
proclamation  announcing  the  adoption  of  the 
revised  documents,  and  declaring  them  to  be 
the  confession  of  faith  and  the  constitution  of 
the  Church  of  the  United  Brethren  in  Christ. 
This  report  was  adopted  by  the  very  decisive 
vote  of  110  yeas  to  20  nays.  The  proclama- 
tion was  accordingly  made,  and  the  revised 
forms  became  thereupon,  and  thereafter,  the 

Digitized  by  V^OOQ  IC 


189SI 


SCHLIOHTBB  V.   KSTIEB. 


175 


accepted  and  binding  law  of  the  church. 
Fifteen  of  the  twenty  who  voted  nay— Milton 
Wright,  a  bishop,  being  of  the  number — 
witMrew  from  the  general  conference  at  this 
stage  of  the  proceedings,  and  organized  an- 
other general  conference  at  another  place  in 
the  same  city,  and  assumed  to  be  the  true 
general  conference  of  the  whole  church,  and 
to  have  the  rightful  authority  to  manage  and 
control  all  the  property,  business,  and  work 
of  the  church.  The  original  body,  contain- 
ing 116  members,  kept  on  in  its  work.  The 
new  body,  with  fifteen  members,  entered 
upon  a  rival  system  of  regulation  and  con- 
trol. The  local  congregation  at  Greencastle 
divided  over  the  same  subject.  The  majority 
adhered  to  the  original  or  majority  con- 
ference. A  minority  followed  the  minority 
in  the  conference,  organized  a  new  bodv,  and 
took  possession  of  the  house  of  worship  and 
prooerty  belonging  to  the  local  church,  and 
exclud^  the  majority  therefrom.  The  officers 
of  this  new  congrega.tion  at  Greencastle  are 
the  defendants.  The  subject  of  the  1  itigation 
is  the  house  of  worship  and  other  propertv  of 
the  church  at  that  place.  The  question  raised 
is  which  of  these  parties  is,  or  represents,  the 
Charck  of  the  United  Brethren  at  Greencastle ; 
for  to  that  one  possession  of  this  property 
should  be  awarded. 

It  appears  that  the  real  estate  in  question 
was  conveyed  to  trustees,  for  the  use  of  **  the 
United  Brethren  in  Christ,"  in  Greencastle, 
as  early  as  1828,  by  one  John  Dome.  A  church 
of  the  United  Brethren  was  organized  prior 
to,  or  during,  that  year,  which  was  the  bene- 
ficiary intended  by  the  donor.  It  has  had  a 
continuous  existence  since.  It  was  the  only 
organized  society  of  that  name  in  Greencastle 
until  the  withdrawal  of  the  fifteen  members 
of  the  general  conference  in  1889,  followed 
by  the  organization  of  a  new  conference,  -and 
the  division  of  the  church.  The  plaintiffs 
and  their  predecessors  have  been  in  con- 
tinuous possession  for  more  than  sixty  years. 
The  prima  fades  of  the  situation  is  with 
them,  and  it  is  incumbent  on  those  who  claim 
a  rifi^ht  to  dispossess  them,  and  hold  the  pos- 
session against  them,  to  show  affirmativelj 
how  and  when  their  title  accrued,  and  that  it 
is  a  good  and  valid  title.  The  learned 
counsel  for  the  defendants  fully  and  clearly 
understood  the  requirements  of  his  position, 
and  put  the  reasons  on  which  he  rested  his 
contention  into  seven  propositions.  The  first 
of  ihese  asserts  the  validity  of  the  const! lu- 
ti  on  of  1841 .  The  fourth  asserts  the  **  absol  ute 
unchangeability"  of  the  fundamental  law  of 
the  church,  at  least  as  to  the  confession  of 
faith,  under  that  constitution.  The  second, 
third,  and  fifth  deny  the  regularity  and  le- 
gality of  the  action  of  the  conferences  of  1885 
and  1889.  The  sixth  affirms  that  the  revision 
made  in  1889  was  so  radical  as  to  be  subver- 
si  ve,  and  to  destroy  the  identity  of  the  church. 
The  seventh  insists  that  the  courts  have  ju- 
risdiction to  inquire  into  and  determine  these 
questions,  in  order  to  settle  the  title  to  the 
real  estate  now  in  controversy.  It  will  ap- 
pear from  what  we  have  already  said  that  we 
assent  to  the  first  proposition.  Acquiescence 
and  use  for  fifty  years  settled  that  point.  We 
are  prepared  to  assent  to  the  seventh  proposi- 1 
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tion.  It  is  the  duty  of  the  courts  to  settle 
the  question  of  the  right  to  the  real  estate 
conveyed  by  John  Dome  in  trust  for  the 
Church  of  the  United  Brethren  in  Greencastle. 
The  sixth  proposition  raises  a  question  of 
fact.  It  asserts  that  the  revision  made  a  com- 
plete theological  departure  from  the  creed  of 
the  church,  as  it  stood  before  1889.  The 
master  has  found  that  this  is  not  so,  and,  on 
the  other  hand,  that  the  theology  of  the  creed 
of  1815,  and  that  of  the  revision,  are  the  same 
in  every  essential  particular,  differing  only 
in  clearness  of  expression,  and  completeness 
of  statement.  The  learned  judge  of  the  court 
below,  in  an  excellent  opinion,  has  concurred 
in,  and  vindicated  fully,  this  conclusion  of 
the  master:  This  question  is  therefore  dis- 
posed of,  unless  clear  error  in  the  finding  is 
pointed  out.  We  have  attentively  considered 
the  suggestions  made  to  us  on  this  subject  by 
the  appellant,  we  have  examined  the  old  and 
the  revised  confessions,  we  have  read  the  tes- 
timony of  the  distinguished  theological  ex- 
perts who  were  called  to  testify  as  to  the 
alleged  doctrinal  differences,  and  we  are  sat- 
isfied that  the  master  and  the  court  were  right 
in  denying  the  sixth  proposition.  There  has 
been  no  substantial  departure  from  the  an- 
cient belief  of  the  church.  The  revision  is 
simply  a  clear  and  ample  statement  of  the 
great  doctrines  that  are  to  be  found  in  the 
creed  of  1815,  or  that  logically  result  from 
them.  The  **  general  usages  and  distinctive 
principles  of  the  church"  are  preserved. 
Identity  in  both  polity  and  creed  are  undis- 
turbed. We  feel  the  more  satisfaction  with 
this  conclusion  since  it  is  in  harmony  with 
that  reached  by  the  court  of  last  resort  in 
matters  of  faith  and  discipline,  within  the 
church  itself,  viz.  the  general  conference, 
and  with  the  conclusion  reached  by  a  clear 
majority  of  the  entire  membership.  If  the 
question  was  one  of  doctrine  alone,  we  should 
feel  inclined  to  treat  the  decision  of  the  gen- 
eral conference  as  final,  in  accordance  with 
the  rule  laid  down  in  several  cases,  among 
which  are  App  v.  Lutheran  Cong,  erf  Seling*- 
grew,  6  Pa.  201 ;  Oerman  Beformed  Ohureh  v, 
Owt.  8  Pa.  282 ;  McQinnU  v.  Wation,  41  Pa. 
9.  Two  of  the  questions  raised  by  the  de- 
fendants' propositions  remain  to  be  briefly 
considered:  First,  was  the  confession  of 
faith  absolutely  unchangeable  under  the  con- 
stitution of  1841?  Second,  if  not,  was  the 
change  made  in  1889  so  made  as  to  have  a 
binding  force  upon  the  church? 

The  appellants'  argument  upon  the  first  of 
these  questions  rests  on  section  4,  article  2, 
of  the  constitution  of  1841.  It  is  as  follows : 
**Sec.  4.  No  rule  or  ordinance  shall  at  any 
time  be  passed  tg  change  or  do  away  with  the 
confession  of  faith,  as  it  now  stands,  nor  to 
destroy  the  itinerant  plan."  This  provision 
is  not  to  receive  a  technical  interpretation, 
but  is  to  be  construed  in  the  light  which  the 
whole  instrument  throws  upon  it,  and  so  as 
to  advance  the  interests  of  the  church  and 
promote  its  objects.  Monongaliela  Nav.  Co, 
V.  Coons,  6  Watts  &  8.  114 ;  Cunu  v.  Clark, 
7  Watts  &  8.  127 ;  Com,  v.  Eartman,  17  Pa. 
119 ;  Cofn,  v.  MaxweU,  27  Pa.  444.  The  pur- 
pose and  effect  of  section  4,  when  so  con- 
strued, is  not  to  prohibit  changes  in  the  con- 
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fesslon  of  faith  that  are  in  the  interest  of 
clearness  of  expression,  or  fullness  of  state- 
ment, of  the  accepted  doctrines  of  the  church, 
but  to  prevent  ciianges  in  the  doctrines  to 
which  tne  church  was  committed.  The  pro- 
vision was  not  intended  as  an  hnpassable 
barrier  thrown  in  the  way  of  improvement  of 
all  sorts,  but  as  a  protection  against  the  in- 
troduction of  heretical  doctrine,  destructive 
of  the  distinctive  theological  character  of  the 
church.  It  follows  that  the  changes  made  in 
1889  were  not  within  the  prohibition  of  this 
section,  since  they  are  shown  to  be  changes  in 
statement  in  the  interest  of  clearness  and  com- 
pleteness of  declaration  of  belief  in  the  doc- 
trines actually  held  by  the  church,  and  which 
are  found  less  fully  stated  in  the  "confession 
prepared  in  1845.  'The  contention  of  the  ap- 
pellants upon  this  subject  fails,  therefore, 
for  this  reason.  The  confession  of  faith  was 
cot  **  absolutely  unchangeable'*  in  its  manner 
of  expressing  the  doctrines  held  by  the 
church.  It  was  unchangeable  so  far  as  rel ates 
to  the  distinctive  doctrines  or  principles  act- 
ually embodied  in  it. 

We  come,  finally,  to  Inquire  whether  the 
proceedings  of  the  conference  and  the  com- 
mission, and  the  expression  of  assent  and  dis- 
sent by  the  society,  are  substantially  in  har- 
mony with  the  provision  of  the  constitution 
of  lo41,  that  authorized  changes  on  the  re- 
quest of  two  thirds  of  the  whole  society.  The 
exact  words  of  the  provision  are:  ** There 
shall  be  no  alteration  of  the  foregoing  consti- 
tution unless  by  the  request  of  two  Siirds  of 
the  whole  society."  Alterations  are  not  for- 
bidden, but,  as  the  constitution  is  the  funda- 
mental law  of  the  whole  society,  it  is  proper 
that  it  should  be  changed  only' by  the  action 
or  assent  of  the  body  affected  by  it.  But 
there  are  two  requirements  to  a  lawful  alter- 
ation :  The  action  of  the  society,  and  the 
action  of  its  hitrhest  church  judicatory.  The 
action  of  the  first  must  be  formulated  and  de- 
clared by  the  last.  Which  bodv,  the  popu- 
lar one,  described  as  the  "society,"  or  the 
ecclesiastical  body,  called  the  **  General  Con- 
ference, "  sliall  originate  the  alteration,  is  not 
prescribed.  The  proposition  may  therefore 
come  from  either.  The  bishops  and  clergy, 
who  make  up  so  largely  the  membership  of 
the  conference,  are,  oy  reason  of  their  con- 
stant attention  to  religious  and  theological 
subjects  and  the  working  of  the  machinery 
of  the  church,  peculiarly  qualified  to  lead 
the  thought  of  the  church  on  all  such  sub- 
jects. It  is  not  desirable,  nor  is  it  necessary, 
under  the  provision  we  are  considering,  that 
they  should  sit  with  folded  hands,  waiting 
to  be  addressed  by  the  society  on  any  subject 
of  denominational  or  religious  importance. 
They  may,  and  it  is  clearly  their  duty  to, 
direct  attention  to  any  given  subject.  They 
may  urge  its  consideration  and  counsel  speedy 
action,  but  they  cannot  make  the  change  that 
is  needed.  The  society  must  move.  The 
word  employed  is  "request;"  but  how  or 
when,  in  the  course  of  procedure,  the  request 
must  be  made,  is  not  stated.  It  may  there- 
fore be  in  any  manner  that  expresses  the  de- 
sire of  the  society,  and  at  any  time  before  the 
final  act  of  the  conference.  The  only  thing 
that  can  be  positively  afiirmed  as  to  its  char- 
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acter  is  that  it  must  express  the  wish  of  the 
society.  In  the  present  case,  action  by  the 
conference  preceded  and  followed  the  ex- 
pressed wish  of  the  membership.  That  which 
proceeded  suggested  the  desirability  of  cer- 
tain changes,  and  reduced  them  to  form  for 
the  examination  and  action  of  the  society. 
That  which  followed  rested  on  the  expressed 
wish  of  the  society  in  regard  to  the  proposed 
changes,  and  carried  it  into  effect.  The 
whole  society  was  taken  into  council  by  the 
conference.  Its  wish  was  asked  and  its  an- 
swer received.  The  enrolled  membership  at 
that  time  was  something  over  200,000.  Of 
this  number,  51,070  signified  their  desire  for 
the  proposed  change  by  an  affirmative  vote. 
Those  voting  against  the  acceptance  of  the 
revision  were  only  8,810.  Those  who  pre- 
ferred another  mode  of  proceed  inii:  than  that 
which  had  been  taken,  and  petitioned  the 
general  conference  accordingly,  were  16, 187. 
The  total  number  of  those  who  expressed 
themselves  upon  the  subject  was  70,667. 
This  was  more  than  one  third  of  the  enrolled 
membership.  How  many  of  those  who  made 
no  response  to  the  request  of  the  conference 
for  an  expression  of  opinion  were  old  and 
feeble,  how  many  were  young  and  immature, 
how  many  were  wholly  indifferent  to  the  sub- 
ject, we  have  no  means  for  estimating.  It  is 
said  that  some  refrained  from  voting  oecause 
of  objection  to  the  proposed  revision,  or  the 
mode  of  proceeding  to  ascertain  the  wish  of 
the  society.  If  so,  it  was  an  ineffectual  kind 
of  opposition.  In  all  elections  the  nonvoting 
must  be  counted  as  willing  to  be  bound  by 
the  action  of  the  majority  of  those  who  vote. 
Any  other  rule  would  lead  to  interminable 
trouble  and  uncertainty.  Craig  v.  First 
Pre^by,  Church  of  Pittsburgh,  88  Pa.  42,  32 
Am.  Rep.  417.  In  elections  under  the  laws 
of  the  states  or  the  United  States,  this  has 
never  been  doubted.  In  parliamentary  bodies 
the  same  thing  is  true,  unless  the  rules  of 
such  body  require  that  a  quorum  of  the  mem< 
bership  shall  participate.  In  that  case  it  is 
a  maiority  of  the  re(}uired  quorum,  not  of 
the  whole  body,  that  is  necessary  to  the  va- 
lidity of  any  proposed  action.  'A  majority 
consists  of  more  than  one  half  of  those  who 
vote  at  a  given  election  not*  of  those  who 
might  have  voted,  but  did  not  vote,  for  wc 
have  no  machinery  for  ascertaining  the  num- 
ber of  the  latter  class,  and  we  should  find  it 
still  more  difficult  to  determine  on  what  side 
they  should  be  counted.  It  is  true  that  the 
voting,  in  its  case,  was  not  done  under  the 
authority  of  any  general  law  of  the  church, 
and  that  it  is  not  to  be  treated,  in  all  re- 
spects, as  an  election.  It  was,  in  its  object 
and  results,  a  mere  expression  of  the  indi- 
vidual preference,  wish,  or  request  of  the 
voter,  if  any  of  the  members  oi  the  society 
felt  that  they  had  no  wish  or  request  to  ex- 
press on  the  subject,  it  was  proper  for  such 
persons  to  say  so,  by  refraining  from  any  ex- 
pression in  answer  to  the  request  of  the  uren- 
eral  con f erenc^.  But,  i  f  a  posi  ti  ve  preference 
was  felt,  it  was  the  privilege,  if  not  the 
duty,  of  the  member  entertaining  such  pref- 
erence, to  express  it,  for  the  information  and 
guidance  of  the  highest  ecclesiastical  tri- 
bunal in  the  society.    To  one  looking  at  thla 


Digitized  by  ^OOQ IC 


1803. 


Wbbb  y  Fullgb. 


m 


sabject  from  the  standpoint  of  a  disinterested 
spectator,  it  would  really  seem  as  thoueh 
courtesy  towards  the  growing  body  of  the  de- 
nomination, love  for  the  church,  and  zeal  for 
its  prosperity  and  peace,  alike  required  those 
who  opposed  revision  to  say  so,  squarely,  on 
all  suitable  occasions,  with  voice  and  vote. 
The  inference  is  a  natural  one  that  those  who 
did  not  oppose  were  either  favorable  or  in- 
different to  the  proposed  chanee. 

Our  conclusions  on  the  whole  case  are  as 
follows :  This  society  had  a  constitution  and 
a  confession  of  faith  prior  to  1889  which  es- 
tablished both  the  polity  and  the  creed  of  the 
ehurch  beyond  a  uestion,  **  so  far  as  they  were 
clear"  and  complete  in  expression.  The  gen- 
eral conference  sugs^ested  revision  of  both 
documents,  not  for  the  introduction  of  new  or 
heretical  doctrine,  but  in  the  interest  of  clear- 
ness and  fullness  of  declaration  of  the  actual 
belief  of  the  society,  and  for  the  removal  of 
ambiguity  and  uncertainty  from  the  written 
documents.  The  **  whole  society**  was  asked, 
in  a  regular  and  proper  manner,  to  express 
its  preference  or  wish  upon  the  adoption  or 
rejection  of  the  revision  proposed.  An  ample 
time  for  consideration  and  decision  was  af- 
forded them,  and  a  suitable  system  provided 
for  gathering  up  the  result  of  the  wishes  and 


preferences  to  be  expressed.  A  very  large 
majority  of  those  who  expressed  any  wish  on 
the  subject  favored  the  revision  proposed. 
In  conformity  with  their  request  or  wish  of 
the  society,  the  general  conference  of  1889, 
by  proclamation  made  by  the  bishops  of  the 
church,  under  its  direction,  declared  the  fact 
that,  by  the  concurrent  action  of  the  society 
and  the  general  conference,  the  revised  con- 
stitution and  confession  of  faith  had  been 
adopted,  and  were  to  be  accepted  as  the  con- 
stitution and  creed  of  the  society.  This  gen- 
eral conference,  and  the  churches  adhering  to 
it,  are  the  Church  and  Society  of  the  United 
Brethren  in  Christ,  as  fully,  to  all  intents 
and  purposes,  as  they  were  prior  to  1889. 
Those  who  withdrew  from  the  conference  of 
1889,  and  organized  another  conference,  to- 
gether with  those  who  adhere  to  them,  while 
Qiey  may  be,  in  theological  belief  and  re- 
ligious observances,  identical  with  the  body 
from  which  they  withdrew,  are  ecclesiastic- 
ally distinct,  as  a  result  of  their  own  acts, 
and  they  have  no  title  to  the  property  held 
by  the  society  prior  to  1889. 

The  plaintiffs  are  therefore  entitled  to  the 
relief  prayed  for,  and  provided  by  the  decree 
appealed  from,  and  ths  decree  is  now  affirmed; 
the  appellants  to  pay  the  costs  of  this  appeal. 
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Edmund  F.  WEBB,  Admr.,  etc.  of  Ann  S. 
Fuller,  Deceased,  est  cU,, 

V. 

Addie  L.  FULLER  et  al. 

(85  He.  448.) 

1  •  No  statute  is  necessary  to  enable  a  oourt 
of  equity  to  off-set  the  amount  due  by  a  legatee 
to  the  te6tator*8  estate  against  his  share  of  the 
amount  ordered  to  be  distributed  by  the  oourt 
of  probate. 

t.  ITeither  thefkctthatadebtdveby 
legatees  to  testator's  estate  is  Joint 
Dor  that  one  of  them  is  dead  and  his  legacy  is 
claimed  by  his  administrator  will  prevent  the 
amount  of  their  debt  being  retained  from  their 
claims  to  legaoies. 

3.  A  legatee  who  necessitates' a  resort 
to  litigation  to  compel  him  to  permit  a  set-off 
of  his  debt  to  testator's  estate  against  his  legaoy 
«aonot  have  his  oosts  paid  out  of  the  estate. 

(May8l,189eL) 

REPORT  by  the  Supreme  Judicial  Court 
for  Kennebec  County  for  the  opinion  of 
the  full  court  of  a  bill  in  equity  filed  by  the 
administrator  of  the  estate  of  Ann  S.  Fuller, 
deceased,  to  compel  the  applications  of  the 
shares  of  defendants  as  distributees  of  dece- 
dent's estate  to  the  payment  of  Judgments 
'Which  had  been  obtainen  against  them  by  the 
administrator  in  fayor  of  the  estate.  BiU 
iokined. 


etu- 


The  facts  are  stated  in  the  opinion. 
Meesrs.  Webb*  Johnson  A  Webb  for 
plaintiffs. 
Mr.  W.  P.  Thompson  for  defendants. 

Emery,  «/.,  deliyered  the  opinion  of  the 
court : 

Ann  S.  Fuller  died  intestate,  leaying  an 
estate  to  be  diyided  after  settlement  into  four 
di stri but! ye  shares.  Two  of  the  heirs,  to  each 
of  whom  one  share  was  payable,  were  jointly 
indebted  to  the  estate.  The  administrator  re- 
coyered  upon  this  indebtedness  a  judgment 
against  the  two  heirs.  He  was  not  able  to 
collect  the  whole  amount  of  this  judgment, 
nearly  $25,000  remaining  unpaid  and  uncol- 
lectible. He  settled  the  estate  as  far  as  he 
could  without  the  balance  of  the  judgment, 
and  the  probate  court  made  a  decree  for  a  dis- 
tribution among  the  heirs  of  the  balance  in 
his  hands,  amounting  to  a  little  oyer  $18,000. 

The  administrator  desired  to  apply  to  the 
further  payment  of  this  judgment  the  share 
of  each  judgment  debtor  in  the  balance  to  be 
thus  distributed.  To  this  each  of  the  judg- 
ment debtors  objected,  and  formally  de- 
manded that  his  distributiye  share  be  paid  to 
him  in  full  in  accordance  with  the  decree. 
Thereupon  the  administrator  filed  this  bill  in 
equity  to  compel  the  application  of  these  two 
shares  to  the  payment  pro  tanto  of  the  joint 
judgments. 

The  respondents  contend  that  the  right  of 
set-off  is  solely  and  entirely  a  creation  of  the 


NoTS.— On  the  subject  of  set-off  between  a  dis- 
tributiye share  of  an  estate  and  a  debt  of  the 
distributee  to  the  estate,  see,  in  connection  with 
the  aboye  case,  that  of  Koons  y.  Mellett  (Ind.)  7  L. 
2«  L.  R  A.  12 


R.  A.  281,  and  note;  Flsous  y.  Moore  (lod.)  7  L.  Et, 
A.  285;  Blood  v.  Kane(N.  T.)  15 L.  B.  A.480;  Ooe* 
neU  y.  Flaok  (Md.)  18  L.  R.  A«  158. 


JSee  also  37  L.  R.  A.  98 ;  39  L.  R.  A.  680. 
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statute,  and  hence  cannot  be  exercised  in  any 
case  unless  some  statute  expressly  authorizes 
it.  They  further  contend  tliat  the  statute 
gives  the  probate  court  no  authority  to  make 
such  a  set-off  as  is  desired  here ;  and  that  in 
no  case  and  in  no  proceeding  does  the  statute 
authorize  a  set-off  of  one  ioint  debt  against 
two  several  debts,  as  asked  for  in  this  case. 
Rev.  Stat.  chap.  82,  §  57. 

It  may  be  conceded  that  no  statute  can  be 
cited  directly  authorizing  the  action  asked 
for  in  this  case,  but  it  does  not  follow  that 
the  court  in  equity  is  without  power  of  ac- 
tion in  the  premises.  Having  now  full  equity 
powers,  .the  court  can  do  and  compel  equity 
in  any  case  except  where  restrained  by  some 
statute  or  positive  rule  of  law. 

The  right  of  an  executor  or  administrator 
to  retain  a  legacy  or  distributive  share  from 
a  debtor  to  the  estate,  and  apply  It  to  the  in- 
debtedness, has  long  been  recognized  by  the 
law  as  existing  without  any  statute.  It  is  not 
the  technical  right  of  set-off  in  actions  at 
law.  It  is  rather  called  in  the  old  cases  the 
"right  of  retainer."  It  is  an  eouitable  right 
of  its  own  nature,  and  not  at  all  dependent  up- 
on any  statute.  It  is  the  plain  moral,  as  well 
as  legal,  duty  of  the  debtor  to  pay  his  debt 
to  the  estate.  He  has  had  the  value  from  the 
estate.  He  ought  in  morals  and  law  to  re- 
store it.  It  needs  no  statute  to  affirm  this 
duty.     It  is  self-evident. 

The  right  of  a  legatee  or  an  heir  in  the 
estate  of  a  decedent  is  not  self-evident  nor 
equi table.  He  has  paid  no  val ue  for  it,  —has 
not  earned  it  It  is  a  matter  of  grace.  To 
make  it  a  legal  right  needs  statute  affirma- 
tion, and  without  a  statute  or  some  positive 
rule  of  law  the  right  would  not  exist.  That 
the  legatee  or  heir  should  fulfill  his  obliga- 
tions to  the  estate  before  receiving  the  bounty 
of  the  decedent  is  clearly  equitable.  It  is  an 
equity  which  the  court  can  enforce. 

In  JeS%  v.  Wood,  2  P.  Wms.  128  (fomp. 
1695),  the  court  said :  ''The  legatee's  claim 
is  in  respect  of  the  testator's  assets,  without 
which  the  executor  is  not  liable;  and  it  is 
very  just  and  equitable  for  the  executor  to 
say  that  the  legatee  has  so  much  of  the  assets 
already  in  his  own  hands,  and  consequently 
is  satisfied  pro  tanto, "  In  Courtenay  v.  Wil- 
liams, 3  Hare,  539,  a  legatee  filed  a  bill  to 
compel  the  executor  to  pay  over  a  legacy. 
The  executor  claimed  to  retain  'out  of  the 
legacy  the  amount  of  a  debt  owed  by  the 
legatee  to  the  estate.  The  legatee  resisted  this 
claim  on  the  ground  that  nis  indebtedness 
was  barred  by  the  statute  of  limitations.  It 
was  held,  however,  to  be  equitable  to  deduct 
the  debt  from  the  legacy  notwithstanding  the 
statute.  The  court  said  the  case  might  be 
put  to  the  legatee  as  follows :  ''You  ask  for 
a  portion  of  tSe  assets  of  the  testator ;  but  you 
are  yourself  a  debtor  to  the  testator's  estate, 
and  his  assets  are  diminished  pro  tanto  by 
your  default.  It  Is  against  conscience  that 
you  should  take  anything  out  of  the  estate 
until  you  have  made  good  what  you  owe  to 
it."  In  White  V.  Oordwell,  L.  R.  20  Eq.  644, 
the  same  principle  was  applied  in  an  intes- 
tate estate  between  the  administrator  and  an 
indebted  heir.  The  court  said :  "  Until  the 
debtor  discharges  his  duty  to  the  estate  by 
22  L.R.  A. 


paying  his  debt  which  he  owes  to  it,  he  caa 
have  no  right  or  title  to  any  part  of  it  under 
the  statute"  (the  statute  of  distributions). 
In  Batton  v.  Allen,  6  N.  J.  Eq.  99,  43  Am. 
Dec.  630,  one  of  the  seven  distributees  was 
indebted  to  the  estate.  It  was  held  that  the 
amount  of  his  indebtedness  sliould  be  added 
to  the  surplus,  and  form  a  part  of  the  amount 
to  be  divided ;  that  the  debtor's  share  of  th« 
whole  amount  should  be  paid  pro  tanto  by 
canceling  his  indebtedness,  and  he  receive 
only  the  residue  of  his  share,  if  any.  Armour 
y.  Kendall,  15  R.  I.  193,  was  a  case  of  joint 
indebtedness  like  the  one  before  us.  A  leg- 
atee and  another  party  were  jointly  indebted 
to  the  estate  of  the  testator.  It  was  held  that 
the  executor  could  retain  the  legacy  as  SLpro 
tanto  payment  of  the  debt  due  by  the  le;<;ate» 
and  his  partner  to  the  estate.  In  TinkJiam  v. 
Smith,  56  Vt.  187,  the  heir  brought  an  action 
at  law  against  the  administrator  for  his  dis- 
tributive share  of  the  decedent's  estate  as  de- 
termined by  the  probate  court.  lie  was  at 
the  same  time  indebted  to  the  estate  in  a. 
larger  sum.  It  was  held  that  the  adminis- 
trator could  apply  the  indebtedness  in  pay- 
ment of  the  share,  and  judgment  was  rendered 
for  the  defendant.  It  appears,  however,  in 
this  case,  that  one  of  the  two  indebted  heirs 
died  after  the  recovery  of  the  judgment  » 
against  him  and  his  coheir.  This  adminis* 
tratrix  now  contends  that  she  is  entitled  to 
his  share  in  Ann  S.  Fuller's  estate  in  full  to 
enable  her  to  settle  his  estate.  It  must  bo 
evident,  however,  that  the  heirs,  creditors, 
or  administrator  of  a  deceased  legatee  or  dis* 
tributee  can  be  in  no  better  position  than  he^ 
and  must  be  content  with  the  residue,  if  any, 
after  his  debt  to  the  estate  is  paid.  It  was  so 
held  in  Denize  v.  Denise,  87  N.  J.  Eq.  163; 
Earnest  v.  Earnest,  5  Rawle,  218 ;  Oirard  Lif^ 
Ins.  A,  d  T,  Co,  y.   Wilson,  67  Pa.  182. 

In  Wadleigh  v.  Jordan,  74  Me.  483.  and 
Holt  y.  Lihhy,  80  Me.  829,  the  statute  of  lim- 
itations had  barred  the  debt  of  the  legatee  to 
the  estate,  and  it  was  held  that  under  our 
statutes  the  executor  could  not  apply  the  leg- 
acy in  payment  of  a  debt  so  barred.  Neither 
case,  however,  questions  the  power  or  pro- 
priety of  such  application  where  the  debt  is 
not  barred. 

In  this  case  there  should  be  a  decree  sub- 
stantially as  follows :  The  amount  due  on 
the  judgment  should  be  added  to  the  amount 
of  the  surplus  in  the  hands  of  the  adminis- 
trator, and  the  sum  of  these  should  be  reck> 
oned  as  the  amount  for  distribution.  Tho 
two  shares  of  this  whole  amount  coming  to 
the  two  indebted  distributees  should  be  ap> 
plied  to  the  payment  of  the  judgment  against 
them.  The  other  two  shares  should  be  paid, 
as  far  as  the  cash  balance  extends,  to  the  other 
distributees  according  to  their  respective  in- 
terests. It  is  asked  in  the  briefs  that  the 
court  order  costs  and  counsel  fees  for  both 
parties  to  be  paid  out  of  the  estate.  We  do 
not  think  It  would  be  equitable  to  do  so.  It 
is  not  the  case  of  a  will  or  a  trust.  The  caso 
is  purely  litigious.  The  two  indebted  dis- 
tributees and  defendants  resisted  an  equitablo 
right  of  the  plaintiff,  and  subjected  the  estate 
to  this  litigation  by  their  recalcitrancy* 
While  the  plaintiff  should  be  allowed  to  oo^ 
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dact  his  ooets  and  reasonable  counsel  fees 
from  the  balance  in  his  hands  after  account- 
ing for  taxable  costs  recovered,  we  see  no  rea- 
son why  the  two  contesting  defendants,  wlio 
are  found  to  be  in  the  wrong,  should  not 


pay  costs  as  usual.  The  decree  will  so 
order. 

BiU  Bustained. 

Peters*  Ch,  J.,  and  Libbey,  Foster* 
Haskell,  and  Whitehouse*  </«/.,  concurred* 


TENNESSEE  SUPREME  COURT, 


Ifary  Mildred  JOHNSON,  Executrix,  etc.,  of 
John  Cummings  Johnson,  Deceased,  et  a/., 
Flff:  in  Err,, 

V. 

Edwin  L.  JOHNSON  et  aL 


(. 
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!•  ▲  devise  of  Uuid  to  trustees  with 
power  to  eoUeet  the  income  for  chari- 
table purposes*  giving  them  power  to  ai>- 
point  their  sucoessors  and  proYidinff  against  fail- 
ure of  trustees  indefinitely,  psases  the  fee,  if  the 
devise  is  valid. 

2.  A  devise  to  trostees  '*fbr  some  chari^ 
table  purpose*  preference  always  to  be  friven 
to  something  of  an  educational  nature,  although 
permissible  to  appropriate  the  income  in  any  way 
it  may  seem  to  the  trustees  to  be  necessary  and 
most  desirable  as  they  may  elect,**  is  too  indef- 
inite to  be  enforced  in  equity. 

8.  A  bequest  of  testator'sTset  of  books 
"and  the  proceeds  of  all  collections  he 
can  make  from  accounts  which  were  the  results 
of  my  peat  oil  and  cotton  business.  The  accounts 
against  or  in  favor  or*  certain  of  testatorVi  reia- 
tivee,  '*as  well  as  accounts  of  properties,  rentSf 
stoclo,  bonds,  and  investments  to  be  treated  as 
memorandums  only  and  not  to  be  included  in 
the  above  bequest,**  does  not  pass  the  Mooounts 
against  the  relatives. 

UMay  10, 18911.) 

ERROR  to  the  Chanoerv  Court  for  Shelby 
County  to  review  a  judgment  holding  void 
a  portion  of  the  will  of  John  Cummings  John- 
son, deceased,  for  the  construction  of  which 
this  action  was  hrought.    Aprmed. 

The  portions  of  tfie  will,  the  construction  of 
which  by  the  lower  court  was  adopted  by  the 
court  on  appeal  were  as  follows: 

**  Clause  8.  I  give  and  hequeath  to  my  son, 
William  C.  Johnson,  my  largest  iron  safe, 
my  set  of  books,  and  the  proceeds  of  all  col- 
lections he  can  make  from  accounts  which 
were  the  results  of  my  past  oil  and  cotton 
business,  with  full  power  to  continue  suits, 
to  sue  or  compromise  any  accounts  therein, 
with  freedom  from  making  any  report  of  his 
action  to  any  person  or  any  authority,  state, 
county,  municipal,  or  otherwise.  The  ac- 
counts against  or  in  favor  of  Mrs.  J.  C.  John- 
son, Mrs.  M.  M.  Johnson,  J.  C.  Johnson,  or 
any  of  my  descendants,  as  well  as  accounts 
oi  properties.  Rents,  stocks,  bonds,  and  in- 
vestments to  be  treated   as   memorandums 


only,  and  not  to  be  included  in  the  absve 
bequeath.  ^ 

'^Clause  34.  The  income  from  the  rentals 
and  rental  notes  now  in  bank,  and  proceeds 
of  Chapman  notes,  will  be  used  by  my  wife, 
Mary  Mildred  Johnson,  for  family  expenses^ 
as  now  and  heretofore.** 

The  construction  given  to  the  above  clauses 
was  as  follows:  ''First.  That  by  the  eighth 
item  or  clause  of  said  will  the  testator  in- 
tended to  give  and  bequeath,  and  did  give 
and  bequeath,  to  William  C.  Johnson,  allac- 
counts,  of  every  kind,  nature,  and  descrip- 
tion,  that  appeared  on  his  set  of  books, 
whether  said  accounts  were  the  result  of  his 
past  oil  and  cotton  businesses  or  not,  save 
and  except  only  the  accounts  appearing  oo 
said  set  of  books  against  or  in  favor  of  Mrs. 
J.  C.  Johnson,  Mrs.  Mary  Mildred  Johnson, 
J.  C.  Johnson,  or  any  of'  testator's  descend- 
ants, as  well  as  accounts  therein  of  prop- 
erties, rents,  stock,  bonds,  and  investments, 
all  of  which  excepted  accounts  are  to  be 
treated  simply  as  memoranda,  and  are  not  in- 
cluded in  the  said  bequest  to  the  said  Wil* 
11am  C.  Johnson.  .  .  .  -That  by  tlie  twenty- 
fourth  Item  or  clause  of  said  will  the  said 
testator  intended  to  give  and  bequeath,  and 
does  give  and  bequeath,  to  his  wife,  Mary 
Mildred  Johnson,  to  be  used  by  her  in  the 
payment  of  family  expenses  in  the  same  man- 
ner as  before  testator's  death,  such  moneys  in 
bank  at  the  time  of  his  death  as  had  been 
derived  from  rentals,  and  such  rental  notes  as 
were  in  bank  at  the  time  of  his  death,  still 
uncollected,  together  with  the  proceeds  of 
the  Chapman  notes,  as  aforesaid,  and  that 
outside  of  the  rents  given  to  Mrs.  Johnson 
under  the  fourteenth  and  fifteenth  items  or 
clauses  of  said  will,  which  last  rentals  are 
given  to  her  absolutely,  to  be  disposed  of  at 
her  pleasure,  she  can  appropriate  no  other 
rentals  or  properties  of  the  testator's  estate  to 
the  payment  of  the  family  expenses.  ** 

Mr.  H.  0.  Warrinner  for  plaintiffs  in 
error. 

Mes9r*.  Smith  A  Treaevant  for  defend- 
ants in  error. 

Wilkes*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  to  construe  the  several  items 
of  the  will  of  John  Cummings  Johnson,  de- 
ceased. The  testator  died  July  25,  1892,  leav- 
ing a  widow,    complainant  Mary  Mildred 


NOTS.— As  to  the  indeflnitenees  of  charitable 
trusts  which  will  be  fatal,  which  has  been  a  question 
of  very  ipreat  public  as  weU  as  professional  interest 
to  several  recent  cases,  see  Crerar  v.  Williams  (DL) 
n  L.  R.  A.  464;  TQden  v.  Green  (N.  Y.)  14  L.  B.  A. 
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Sec  also  24  L.  R.  A.  158 ;  35  L.  R.  A.  502. 


88;  Gambel  v.  Trippe  (Md.)  16  L.  R.  A.  236,  also  fiofes 
CO  Cottman  v.  Grace  (N.  Y.)  8  L.  R.  A.  146;  Heislcell 
V.  Chickasaw  Lodge  No.  8  (Tenn.)  4  L.  R.  A.  OBS; 
Stratton  v.  Pbyslo-Medical  InsC  (Mass.)  6  L.  B.  A» 
88;  Almy  v.  Jones  (R.  I.)  12  L.  R.  A.  41^ 
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Johnson,  and  seven  children  by  a  former  mar- 
Tiafi^e,  and  pcsseased  of  quite  a  large  estate, 
of  both  realty  and  personalty.  The  will  was 
written  by  the  testator,  and  is  somewhat  in- 
artificially  drawn.  It  consists  of  twenty-six 
Items,  and  purports  to  convey  and  dispose  of 
all  the  property  of  the  testator.  The  several 
items  submitted  to  the  chancellor  were  con- 
strued bv  him,  and  specilic  directions  were 
entered  in  the  decree,  and  a  written  opinion 
was  filed  by  him  in  the  court  below.  The 
cause  has  been  brought  to  this  court  upon 
writ  of  error,  and  it  Is  assigned  as  error  that 
the  chancellor  erred  in  his  construction  of  the 
eighth,  seventeenth,  and  twenty-fourth  items 
of  the  will.  We  have  carefully  considered 
these  items,  and  the  assignment,  and  are  of 
opinion  that  there  is  no  error  in  the  construc- 
tion placed  by  the  chancellor  upon  the  eiffhth 
and  twenty- fourth  iteMsof  the  will,  and  his 
opinion  and  decree  as  to  these  items  are 
aidopted  by  this  court,  and  need  not  be  more 
specifically  set  out. 

The  main  controversy  is  in  regard  to  the 
proper  construction  of  the  seventeenth  item, 
which  is  as  follows:  **17th.  I  give  and  be- 
queath to  my  wife,  Mary  Mildred  Johnson, 
and  to  my  daughter,  Li  Hie  W.  Johnson, 
Jointly,  my  home  lot,  of  three  acres,  No.  11, 
fronting  on  Poplar  street,  east  of  Dunlap,  to 
hold  in  trust  as  below  cited,  with  power  to 
lease  and  sell  the  same  under  the  terms  of  this 
will,  and  to  nominate  and  elect  their  suc- 
cessors and  other  associates  in  this  trust  from 
my  descendants,  or  from  their  Protestant  hus- 
bands or  wives,  not  exceeding  five,  who  may 
in  time  elect  their  associates  and  successors 
from  my  descendants.  If  at  any  time  in  the 
future  there  should  not  be  as  many  as  two  of 
my  descendants  able  and  willing  to  take 
charge  of  this  trust,  then  it  shall  revert  to  a 
board  consisting  of  the  elders  of  the  several 
Presbyterian  churches  of  the  city  of  Mem- 
phis, who  shall,  with  the  assistance  of  the 
j?resbyterian  pastors,  nominate  from  the 
bankers  or  business  men  of  their  body  an  ex- 
ecutive committee  of  five,  who,  with  my  de- 
scendants, shall  have  full  power  and  control 
to  manage  the  trust  so  it  will  be  productive 
of  most  good  to  the  greatest  number.  It  has 
been  my  desire  to  see  a  grand  female  college 
on  this  lot,  and  I  hope  it  may  yet  be  accom- 

f dished.  If  the  way  be  clear  to  that  end.  the 
ncome  may  be  appropriated  in  that  direc- 
tion ;  but,  if  not,  then  it  is  my  desire  and 
wish  that  the  main  income  from  this  prop- 
erty, less  the  amount  needed  for  repairs, 
taxes,  and  insurance,  shall  be  used  for  some 
charitable  purpose,  preference  always  to  be 
given  to  something  of  an  educational  nature, 
although  permissible  to  appropriate  the  in- 
come in  any  way  it  may  seem  to  the  trustees 
to  be  necessary  and  most  desirable,  as  they 
may  elect.  The  property  is  never  to  be  mort- 
gaged, nor  is  the  income  to  be  pledged  for 
more  than  three  months  in  advance,  and  no 
sale  of  it  shall  be  made  until  five  years  after 
the  termination  of  the  present  lease,  when  it 
may  be  sold  for  reinvestment  for  some  scho- 
lastic or  charitable  purpose. " 

The  question  presented  is  whether  this  is  a 
valid  devise  to  a  charitable  purpose,  such  as 
can  be  upheld  under  our  authorities.  The 
S3  L.  R  A. 


complainants,  who  are  the  executors  of  the 
testator's  will,  are  also  made  by  this  item  the 
original  trustees  of  this  charity ;  and  in  their 
bill  they  allege  that  the  item  made  a  valid  de- 
vise to  them,  as  trustees,  of  the  property,  in 
fee ;  the  net  rents  and  income  to  be  applied  to 
charitable  purposes,  which  are  rendered  sufll- 
ciently  definite  to  be  valid.  The  adult  de- 
fendants answer  that  they  have  no  desire  to 
obstruct  the  benevolent  and  charitable  in- 
tentions of  their  father,  if  they  can  be  legally 
carried  out,  and  they  join  in  the  request  to 
the  court  to  construe  the  item,  and  determine, 
as  against  the  minor  defendants  and  devisees, 
if  effect  can  be  given  to  the  devise  as  a  valid 
charity. 

We  are  of  opinion  that,  if  the  devise  is 
valid,  then  the  item  passes  the  fee  In  Mie 
property  for  the  purposes  indicated,  the  net 
Income  from  which  is  to  be  expended  and  ap- 
propriated by  the  trustees.  While  there  is  no 
specific  devise  of  the  property,  yet  a  devise 
of  the  rents  and  profits  and  income  Is,  in 
effect,  a  devise  of  the  property  itself.  Polk 
V.  Farts,  0  Yerg.  341.  80  Am.  Dec.  400; 
Morgan  v.  Pope,  7  Coldw.  547 ;  Davia  v.  Wil- 
liams,  85  Tenn.  648 ;  POeher  v.  McHenry^  14 
Lea,  83 ;  1  Jarman,  Wills,  153,  noU;  8  Washb. 
Real  Prop.  539,  580 ;  /^ffordY.  College  (Jan., 
1889) .  In  the  ca.se  last  mentioned,  Thomas 
Martin,  of  Giles  county,  had  set  apart  $30,  - 
000  in  bonds  of  the  state  of  Tennessee,  the 
interest  to  be  applied  to  the  founding  and 
operating  a  female  school  at  Pulaski,  Tenn. 
After  the  school  had  been  founded,  and  suc- 
cessfully operated  for  a  number  of  years,  Mrs. 
0.  M.  Hpofford,  his  only  daughter  and  resid- 
uary legatee,  filed  a  bill  claimine  that  only 
the  interest  upon  the  bonds  was  aevoted  by 
the  will  of  her  father  to  the  school,  and  that 
when  the  bonds  matured,  and  the  interest 
coupons  had  all  been  clipped  and  exhausted, 
then  the  bonds  or  corpus  of  the  fund  would 
revert  to  her,  as  residuary  legatee  under  the 
will.  The  court  below,  as  well  as  this  court, 
held  that  the  gift  of  the  interest  of  the  bonds 
carried  the  bonds  themselves,  and  the  fund 
could  not  be  diverted  from  the  charity. 

But  the  question  in  this  case  recurs :  la 
the  devise,  as  made  in  the  seventeenth  item 
of  the  will,  a  valid  devise  for  charitable 
uses?  Charitable  uses  are  favored  in  courts 
of  equity,  and  will  be  supported  when  the 
trust  would  fail  for  uncertainty,  were  it  not 
for  a  charity.  Diekaon  v.  Montgomery,  1 
Swan,  848 ;  Heiekell  v.  C/iiekaeato  Lodge  ifo,  S, 
87  Tenn.  668,  4  L.  R.  A.  699.  This  court 
has  no  disposition  to  abridge  this  rule,  or  re- 
cede from  it,  in  any  way.  A  charity  will 
always  be  upheld,  where  it  is  created  in  favor 
of  a  person  having  sufficient  capacity  to  take 
as  donee,  or,  if  It  be  not  direct  to  such  per- 
son, where  it  is  definite  in  its  object,  lawful 
in  its  creation,  and  to  bei  executed  by  trust- 
ees. Franklin  v.  Armfidd,  3  Sneed,  806; 
Oan  V.  Ro98,  8  Sneed,  311 ;  CM  v.  Denton,  6 
Baxt.  385;  Friereon  v.  General  Assembly  of 
PreOfy,  Church  in  U.  8,  7  Heisk.  688 ;  iHck- 
son  V.  Montgomery,  1  Swan,  848.  There  is  a 
broad  distinction  between  a  gift  direct  to  & 
charity  or  charitable  institutions  already  es- 
tablished, and  a  gift  to  a  trustee,  to  be  by 
him  applied  to  a  charity.     In  the  first 
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the  court  has  only  to  give  the  fund  to  the 
charitable  institutioD,  which  is  merely  a 
ministerial  or  prerogative  act;  but  in  the 
latter  case  the  court  has  jurisdiction  of  the 
trustee,  as  it  has  over  all  trustees,  to  see  that 
he  does  not  commit  a  breach  of  his  trust,  or 
apply  the  funds,  in  bad  faith,  to  purposes 
foreign  to  the  charity.  2  Perry,  Tr.  8  719. 
Hence,  there  must  be  either  (1)  a  trustee  cap- 
able of  taking,  and  a  definite  legal  purpose 
declared ;  (3)  a  trust  so  definite  and  well  de- 
fined Uiat  it  can  be  enforced  and  executed,  if 
by  a  court  of  chancery 


The  chancellor  was  of  opinion  that  pro- 
fisions  of  the  will  providing  for  trustees  of 
this  charity  were  sufficient,  and  in  this  we 
think  he  is  well  sustained  by  authority.  An 
executor  may  be  such  trustee  (OM  v.  Denton, 
6  Baxt.  286;  Gass  v.  Bosm,  8  Sneed,  211),  or 
third  persons  may  be  suoh  trustees  (Diekton  v. 
Montgomery,  1  Swan,  848 ;  Franklin  v.  Arm- 
field,  2  Sneed,  846 ;  8taU  v.  Smith,  16  Lea, 
665),  or  the  court  may  appoint  a  trustee,  if 
the  trusts  are  definite  and  val id  {State  v.  Smith, 
16  Lea,  665 ;  Vidal  v.  Philadelphia,  48  U.  S.  2 
How.  127,  128,  11  L.  ed.  205,  206 ;  Perry,  Tr. 
g  722) ,  or  a  corporation  to  be  created  after  the 
death  of  the  testator  may  be  such  trustee.  In- 
olie  V.  Trustees  of  Sailor* s  Snug  Harbor  of  N, 
r.  28  U.  S.  8  Pet.  99,  7  L.  ed.  617 ;  Quid  v. 
Waehington  Hospital  for  Foundlings,  95  U.  S. 
808,  34  L.  ed.  450 ;  BusseU  v.  Allen,  107  U.  8. 
172,  27  L.  ed.  401 ;  State  v.  Martin  FemaU  Col- 
lege [Tenn  ;  filed  Jan.  1888.]  The  real  dif- 
ficulty in  the  devise  is  the  uncertainty  of 
the  beneficiary,  and  the  extreme  discretion 
and  power  vested  in  the  trustee.  Unques- 
tionably, under  the  English  law,  and  the  law 
relating  to  charitable  trusts  prevailing  in 
many  states  of  our  Union  which  have  adopted 
the  doctrines  of  the  Enfflish  law,  this  trust 
would  be  good.  The  doctrines  of  parens 
fatruB  and  qfpr^,  as  recognized  in  the  Eng- 
lish law,  have  never  obtained  in  Tennessee. 
Only  those  powers  which  in  England  were 
exercised  by  the  chancellor  bv  virtue  of  his 
extraordinary,  as  distin^ished  from  his 
specially  delegated,  jurisaiction,  exist  in  our 
chancery  court.  Green  v.  Allen,  5  Humph. 
170:  CHckson  v.  MorUgomery,  1  Swan,  848. 
Nevertheless,  the  courts  will  sustain  a  charity 
when  the  plan  and  scheme  for  its  management 
is  left  to  the  discretion  of  turstees,  ana  will, 
if  necessary,  formulate  a  scheme  for  the  con- 
duct of  the  charity,  or  uphold  the  plan  and 
schemes  which  the  trustees,  in  their  discre- 
tion, many  adopt  and  formulate,  and  prevent 
any  interference  therewith.  SAate  v.  Smi^, 
16  Lea,  670 ;  Perry,  Tr.  gS  700,  744 ;  Dickson 
V.  Montgomery,  1  Swan,  84ft ;  Oass  v.  Boss,  8 
Sneed,  211 ;  State  v.  Martin  Female  College 
(Tenn.  ;  filed  Jan.  1888).  In  the  case  last 
named  a  bill  was  filed  in  the  name  of  the 
state  of  Tennessee,  on  the  relation  of  the  Rev- 
erend T.  J.  Duncan,  a  oresiding  elder  in  the 
Methodist  Episcopal  Church  South,  against 
tlie  trustees  of  Martin  Female  College,  an 
educational  charity  in  successful  operation  at 
Pulaski,  Tenn.,  seeking  to  set  aside  the  char- 
ter of  the  college,  remove  its  truRtees  from  of- 
fice, and  enjoin  the  operation  ef  the  school, 
because  it  had  been  founded  by  Thomas  Mar- 
tin, a  prominent  Methodist  layman,  and  for 
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yeara  had  been  recognized  and  patronized  by 
the  Tennessee  conference,  and  yet  the  trustees 
had  not  conducted  it  as  a  sectarian  or  denom- 
inational school,  but  had  placed  in  charge  of 
it  principals  of  different  tenets  of  faith.  The 
court  held  that,  in  the  absence  of  specific  in- 
structions in  the  will  of  Thomas  Martin,  tha 
trustees  had  the  power  and  discretion  to  place 
in  charge  of  it  such  persons  as  they  might 
deem  b^t,  and  their  discretion  could  not  be 
rx)ntrolled  by  any  other  persons  or  organiza- 
tions. 

In  the  case  at  bar  we  have  a  specific,  defi- 
nite  property  designated  and  set  apart  by  the 
testator,  and  conveyed  to  trustees  whose 
identitv  is  fixed,  and  whose  succession  is  pro- 
vided for.  It  is  apparent,  also,  that  it  was 
the  earnest  desire  of  the  testator  to  devote  this 
property  to  charitable  purposes,  and  to  none 
other,  the  principal  or  corpus  to  be  preserved, 
and  the  income  to  be  consumed  for  the  pur- 
pose of  the  charity,  and  in  such  manner  as 
might  be  productive  of  the  greatest  good  to 
the  greatest  number.  We  think  it  is  also  evi- 
dent that  the  testator  had  a  primary  and  a 
secondary  obiect,  the  former  being  to  found 
a  charity,  and  the  latter  being  that,  as  a  mat- 
ter of  preference,  the  charity  should  be  edu- 
cational. It  is  evident,  also,  that  the  testator 
had  the  utmost  confidence  in  the  trustees  se- 
lected, to  wit,  his  wife  and  daughter,  and  he 
gave  to  them  unlimited  power  and  discre- 
tion, not  only  as  to  the  kind  or  character  of 
the  charity,  but  also  as  to  the  plan  for  its 
administration.  In  all  cases  of  charities 
founded  by  wills,  brond  discretion  and  ample 
powers  must  necessarily  be  conferred  upon 
the  trustees,  inasmuch  as  the  testator  is  at- 
tempting to  provide  for  contingencies  which 
will  arise  after  his  own  death;  but  at  the 
same  time  this  power  and  discretion  must  not 
go  to  such  extent  as  that  the  objects  to  which 
the  fund  is  to  be  devoted,  and  the  kind  and 
character  of  the  charity,  will  depend,  not 
upon  the  will  and  direction  of  the  testator, 
but  upon  the  choice  and  preference  of  the 
trustee.  In  Bead  v.  Williams,  125  N.  Y.  569, 
it  is  said :  ''That  cannot  well  be  said  to  be 
a  disposition  by  the  testator's  will,  with 
which  the  testator  has  had  nothing  to  do,  ex- 
cept to  create  an  authority  in  another  to  dis- 
pose of  the  property  according  to  the  will  of 
the  donees  of  the  power. " 

The  important  question  which  primarily 
arises  is  whether  the  object  of  the  trust,  and 
who  are  to  be  its  beneficiaries,  depend  upon 
the  will  of  the  testator,  or  the  choice  of  the 
trustee,  and  is  there  any  one  who  could  de- 
mand of  the  trustee  the  benefits  of  the  trust, 
because  it  was  made  for  his  benefit,  and  others 
of  his  class,  and  if  refused,  could  compel  its 
performance.  In  the  case  of  Tilden  v.  Oreen, 
180  N.  Y.  20,  14  L.  R.  A.  88,  the  devise  in 
trust  under  the  thirty-fifth  and  thirty-ninth 
items  of  the  will  of  Samuel  J.  Tilden  was 
passed  upon.  Under  these  items,  property 
was  devised  to  trustees  to  be  held  for  two 
lives  in  beinir,  with  requests  that  they  pro- 
cure an  act  of  incorporation,  to  be  known  as 
the  "Tilden  Trust,*'  with  capacity  to  estab- 
lish and  maintain  a  free  library  and  reading 
room  in  the  city  of  New  York,  and  to  pro- 
mote such  scientific  and  educational  objectSr 
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as  the  trustees  might  more  particularly  des- 
ignate, and  authorized  them  to  convey  such 
property  to  such  corporation  when  formed, 
and  declared  that  in  case  it  was  not  formed, 
or  if,  from  any  cause  or  reason,  they  should 
deem  it  inexpedient  to  convey  to  such  cor- 
poration, then  they  were  directed  to  apply  it 
to  Uie  use  of  such  charitable,  educational,  or 
scientific  purposes  as  in  their  judgment 
would  render  such  property  most  widely  and 
substantially  beneficial  to  the  interests  of 
mankind.  It  was  said  in  that  case:  ''The 
<levise  does  not  designate  any  beneficiary, 
but,  on  the  contrary,  leaves  it  to  the  discre- 
tion of  the  trustees  whether  or  not  they  will 
•or  wi  11  not  convey  to  the  corporation.  Hence, 
there  is  not,  and  cannot  be,  any  person,  nat- 
ural or  artificial,  who  is,  or  will  become, 
•entitled  to  the  execution  of  the  trust  in  his 
favor. "  The  conclusion  of  the  court  was  that 
the  bequest  could  not  be  maintained  because 
of  the  complete  discretion  vested  in  the  trust- 
•ees,— whewer  they  would  give  It,  or  not,  to 
the  beneficiary  suggested.  A  charter  was 
tkctually  obtained,  and  the  property  was  in 
fact  conveyed  by  the  trustees  to  the  corpora- 
tion thus  created,  before  the  suit  was  brought ; 
but  the  court  held  that  the  invalidity  of  the 
trust  could  not  be  cured  by  anything  done  by 
the  trustees  towards  its  execution.  It  is  also 
held  in  that  case  that  a  trust  without  a  bene- 
ficiary who  can  claim  its  enforcement  is  void, 
and  this  oblection  is  not  obviated  by  the  ex- 
istence in  the  trustees  of  a  power  to  select  a 
beneficiary,  unless  the  class  of  persons  in 
whose  favor  the  power  may  be  exercised  has 
been  designated  with  such  certainty  that  the 
court  can  ascertain  who  were  the  objects  of 
the  power,  and,  when  the  beneficiary  is  not 
designated  in  the  will,  such  beneficiary  can- 
not be  designated  by  the  trustees  in  pursu- 
ance of  a  aiscretion  vested  in  them  by  the 
will.  It  Is  further  said:  ''No  trust  is  en- 
forceable unless  there  is  some  person  or  class 
of  persons  who  have  a  right  to  a  part  or  all 
of  .the  designated  fund,  and  can  demand  its 


conveyance  to  them,  and,  in  case  of  refusal, 
can  sue  the  trustees  in  equity,  and  compel 
compliance  with  the  demand." 

In  the  case  at  bar  the  power  and  discretion 
vested  in  the  trustees' are  more  extensive  than 
in  the  Tilden  WiU  Case,  Here  there  is  a 
mere  preference  expressed  for  an  educational 
charity  by  the  testator,  and  a  hope  that  a 

f;rand  female  college  may  at  some  time  be 
ocated  on  the  lot;  but  absolute  power  la 
ffiven  to  the  trustees,  at  their  discretion,  to 
divert  the  property  to  any  other  charitable 
purpose,  even  over  the  preference  of  the 
testator  himself,  as  expressed  in  his  will. 
Under  this  power  and  discretion  the  trustees 
might  at  will  devote  the  property  to  any 
charity,  whether  educational,  religious,  or 
eleemosynary,  and  they  could  at  will  change 
and  alter  the  discretion  in  which  the  charity 
should  flow.  Under  this  broad  discretion  and 
power,  the  trustees  might,  instead  of  a  female 
school,  establish  a  public  library  or  a  lecture 
room,  or  a  church  or  woman's  home,  or  any 
other  charity ;  and,  if  either  of  these  should 
be  selected  by  these  trustees  as  the  object  of 
this  devise,  certainly  it  could  not  be  said 
they  had  exceeded  their  powers  and  discre- 
tion, and,  if  either  should  be  establised,  it 
would  not  be  because  of  directions  in  the 
will  of  the  testator,  but  from  choice  and  pref- 
erence on  the  part  of  the  trustees.  We  are 
constrained  to  hold  that  such  a  charitable 
devise  cannot  be  enforced,  and  is  invalid. 
Beeves  v.  Beeves,  5  Lea,  644 ;  Bhodes  v.  B/iodes, 
88  Tenn.  687.  The  chancellor  decreed  that  the 
devise  must  fail,  and  the  property  must  pass 
under  the  nineteenth  clause,  which  he  con- 
strued to  be  the  residuary  clause  of  the  will. 
As  no  point  or  contest  is  made  upon  this  part 
of  his  decree,  we  are  content  to  affirm  his 
holding  on  this  point.  See  also  Beeves  v. 
Beeves,  6  Lea,  650. 

The  decree  of  t?ie  ehancelloi'  is  in  all  things 
eonfirmed,  and  the  costs  will  be  paid  by  com- 
plainants out  of  the  estate. 


NEW  YORK  COURT  OF  APPEALS. 


Mary  Eliza  ROWLAND,  Bespt., 

V. 

Charles  MILLER,  Impleaded,  etc.,  Appt, 
a89N.Y.93.) 

1.  An  undertaklnij^  estabUahmeiit  in 
which  hnman  dead  bodies  are  pre- 
pared for  burial  oi  other  sepulture,  and 
eometimes  subjected  to  embalming  and  post- 
mortem examination,  is  a  business  '^injurious  or 
oflTensive  to  the  neiffhborlnirinhabitaDts,*'  within 
tbe  terms  of  a  restrictive  agreement,  although  it 
may  not  constitute  a  legal  naisaooe. 

2.  Conrta  can  take  Judieial  notice  of  the 


offensive  character  of  an  undertaking  eetabllsb- 
meot  in  a  locality  used  for  resideuoes. 
8.  The  ftbct  that  meet  of  the  premises  ia 
the  loealilT'  are  no  lon^^r  kept  for 
residences  will  not  deprive  a  person  who  still 
resides  there  and  wbo  has  done  or  omitted  noth- 
ing which  would  defeat  It  of  the  right  to  enf oroe 
a  restriction  m  an  agreement  against  business 
injurious  or  offensive  to  the  neighboring  in- 
habitants.'* 

(October  8, 1803.) 

APPEAL  by  defendant  Miller  from  a  judg- 
ment of  the  General  Term  of  the  Superior 
Court  of  the  City  of  New  York,  afiGirming  a 


NOTi.-/rhe  distinction  between  a  nuisance  as 
■uch  and  offensive  business  in  breach  of  a  covenant 
Is  clearly  shown  in  tbe  ak)ove  case. 

For  nuisance  by  use  of  adjoining  property,  see 
Boban  v.  Port  Jervis  Gas  Light  Co.  (N.  Y.)  9  L.  B. 
22L.RA. 

See  also  4G  L.  R.  A.  428. 


A.  711.  and  note;  Susquehanna  Fertilizer  Co.  v.  Ma- 
lone  (Md.)  9L.  R.  A.  737:  Ballentine  v.  Webb(Mioh.) 
18  L.  R.  A.  821,  and  note;  Robb  v.  Oamegie  Bros.  A 
Co.  (Pa.)  14  L.  R.  A.  &»:  Fogarty  v.  Junction  Cftr 
Pressed  Brick  Co.  (Kan.)  18  L.  R.  A.  7fi0i. 
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jud^rment  of  the  Special  Term  enjoining  de- 
fendants from  dolating  a  restrictive  clause  in 
the  title  papers  to  his  real  estate  as  to  the  use 
to  which  it  could  be  put.    Affirmed, 

Statement  by  Earl,  J. : 

In  November,  1865,  Miss  Burr  owned  sev- 
eral lots  of  land  in  the  city  of  New  Yorlc»  on 
the  easterly  side  of  Madison  avenue,  extend- 
ing easterly  to  Yanderbilt  avenue,  between 
Forty -Second  and  Forty- Fourth  streets,  all  of 
which  were  then  vacant,  and  on  the  20th  day 
of  that  month  she  contracted  to  sell  eight  of 
the  lots  to  Pierson  and  Codiran.  Those  lots 
extended  southerly  from  the  southerly  line 
of  Forty-Third  street  half  way  to  the  north- 
erly line  of  Forty- Second  street.  She  still 
retained  title  to  several  lots  in  the  same  vi- 
cinity, and  on  the  same  day  she  and  they  en- 
tered into  a  mutual  agreement,  "for  them- 
•elves  and  their  representatives,  heirs  and 
assigns,  owners  of  any  of  the  said  lots  above 
described,  that  no  buildings  other  than 
dwelling  houses  at  least  two  stories  high,  of 
brick  or  stone,  or  churches,  chapels,  or  pri- 
vaie  stables  of  the  same  material,  shall  be 
erected  on  any  of  said  lots ;  that  no  livery  or 
other  stable  shall  be  erected  on  lots  fronting 
on  Madison  avenue ;  and  that  there  shall  not 
be  allowed  or  erected  on  any  part  of  said  lots 
of  land  any  tenement  house,  brewery,  or 
lager-beer  saloon,  tavern,  slaughter  house, 
butcher's  or  smith's  shop,  forge,  furnace, 
steam  engine,  foundry,  carpenter's  or  car- 
riage or  car  shop,  manufactory  of  metals, 
gunpowder,  fflue,  varnish,  vitriol,  turpen- 
tine, ink,  or  matches,  or  any  distillery,  or 
any  establishment  for  dressing  hides,  skins, 
or  leather,  or  any  museum,  theater,  circus,  or 
menagerie,  nor  shall  any  other  buildings  be 
erected,  or  trade  or  business  carried  on,  upon 
•aid  lots,  which  shall  be  injurious  or  onen- 
•ive  to  the  neighboring  inhabitants ;  it  being 
expressly  agreed  that  this  covenant  runs  with 
the  land,  and  is  binding  on  all  future  owners 
thereof. "  This  agreement  is  called  the  "  Re- 
striction Agreement, "  and  the  lots  have  since 
been  conveyed  subject  thereto.  The  defend- 
ant Miller  has  become  the  owner  of  the  lot 
on  the  comer  of  Madison  avenue  and  Forty- 
Third  street,  and  the  plaintiff  owns  the  lot 
next  southerly  thereof,  which  she  occupies 
as  her  ref>idence ;  and  no  question  is  made 
that  those  lots  passed  into  the  ownership  of 
the  plaintiff  and  Miller  subject  to  the  re- 
Btriction  agreement.  On  thn  1st  day  of  De- 
cember, 1890,  Miller  leased  his  lot,  with  the 
bouse  thereon,  to  the  Taylor  Company,  for 
the  term  of  ten  years,  and  it  entered  into  the 
possession  thereof.  This  action  was  com- 
menced on  the  81st  day  of  January,  1891,  to 
restrain  the  defendants  from  violating  the 
covenants  contained  in  the  restriction  agree- 
ment, by  carrying  on  a  business  condemned 
thereby.  The  action  was  brought  to  trial  at 
a  special  term,  and  the  trial  judge  described 
the  business  carried  on  upon  the  Miller  lot 
as  follows :  "That  the  business  of  said  com- 
pany is,  and  for  many  years  has  been,  that 
of  undertakers,  and  that  a  part  of  that  busi- 
ness consists  in  the  reception  of  human  dead 
bodies,  their  preparation  for  burial  or  other 
sepulture,  involving  embalmment  in  some 
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instances,  and  in  the  sale  of  coffins,  caskets, 
shrouds,  and  other  paraphernalia  generally 
used  in  the  final  disposition  of  dead  human 
bodies.  That  said  company,  when  it  ob- 
tained said  lease,  intended  to  fit  up  the  build- 
ing on  said  premises,  which  for  the  most  part 
is  built  and  arranged  like  an  ordinary  first- 
class  comer  dwelling  house  in  that  locality, 
for  the  purposes  of  their  business,  and  have 
fitted  U[>  the  same,  and  are  now  carrying  on 
their  said  business  in  said  building'.  That 
said  company  keeps  and  uses  fourteen  wagons 
in  its  business,  each  of  which  (save  one)  is 
painted  and  otherwise  fitted  up  after  the  man- 
ner of  wagons  used  by  undertakers  in  trans- 
porting dead  human  bodies  or  funeral  ap- 
pliances. That  it  has  fitted  up  a  room  m 
said  building  called  by  said  company  a 
'chapel,'  and  intended  by  it  for  the  use  of 
people  who  desire  to  conduct  or  hold  funeral 
services,  and  not  for  religious  worship  or 
services,  except  so  far  as  such  worship  or 
services  may  be  incidental  to  such  fimeral 
ceremonies,  which  use  of  said  chapel  is  a  part 
of  the  business  of  the  said  company,  and  from 
which  it  expects  and  intends  to  make  money. 
That  said  company  has  also  fitted  up  the  front 
basement  of  said 'building  (which  hitherto 
was  like  the  front  basement  of  an  ordinary 
dwelling  in  that  locality)  with  special  refer- 
ence to,  and  for  the  special  purpose  of,  hold- 
ing autopsies  upon,  and  for  the  dissection 
and  other  post-mortem  examination  of,  dead 
human  bcKlies,  having  prepared  a  marble 
table  for  that  special  purpose,  and  closed  up 
the  windows  and  other  means  of  looking  into 
their  said  autopsy  room,  in  order  to  prevent 
observation  of  idle  or  curious  people,  who 
might  otherwise  be  tempted  to  congregate 
about  and  look  into  the  basement  windows 
while  dead  human  bodies  were  undergoing 
such  dissection  or  examination.  That  in 
order  to  prevent  the  escape  into  other  parts 
of  said  building  of  the  foul  and  noxious 
odors  and  gases  which  usually  escape  from 
dead  human  bodies  during  autopsical  or  other 
post-mortem  examinations,  said  company 
have  opened  ventilatinir  holes  from  said  dis- 
section room  into  two  chimney  flues,  and 
placed  gas  jets  in  said  flues,  in  the  hope  and 
expectation  that  such  ^ases  and  odors  would 
escape  from  said  buildmg  into  the  air  above 
said  building  by  means  of  such  chimney 
flues ;  but  they  have  taken  no  other  precau- 
tion to  prevent  the  spread  of  such  odors  and 
gases  after  their  expected  escape  from  the 
chimney  flues.  That  a  part  of  the  undertak- 
ing business  consists  in  the  receipt  and  tem- 
porary storage  of  dead  human  boaies,  and  in 
affording  facilities  for  autopsical  or  other 
post-mortem  examinations  upon  such  bodies 
whenever  it  is  desired  or  required.  That  the 
parlor  floors  of  said  building  have  been  ele- 
gantly fitted  up  for  funeral  purposes,  and  are 
designed  by  said  company  for  that  use,  not 
as  a  matter  of  charity,  but  as  a  matter  of 
business,  and  for  business  profit.  That  said 
company  have  extensively  advertised  their 
said  business,  and  the  use  which  they  propose 
to  make  and  are  making  of  said  building,  and 
that  they  will  fumish  professional  embalm- 
ers,  and  that  their  premises  will  be  kept  open 
day  and  night  for  the  purposes  of  their  busij' 
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neB8,  by  means  of  advert! sements  in  news- 
papers which  circulate  mainly  among  under- 
takers, and  by  means  of  circulars  addressed  to 
the  members  of  the  medical  profession  gen- 
erally in  New  York  city  and  vicinity,  in 
which  they  offer  the  use  of  the  said  dissect- 
ing room  and  other  autopsical  facilities  free 
of  charge.  That  already  there  have  been  sev- 
eral funerals  held  at  said  companv's  said 
rooms ;  one  of  them,  a  Chinese  funeral.  That 
already  there  have  been  held  several  autopsies 
and  post-mortem  examinations  of  dead  human 
bodies  in  said  dissecting  rooms,  and  it  is  the 
hope  and  expectation  oi  the  said  company  to 
inorease  the  use  of  their  said  premises  for  the 
foregoing  purooses,  as  a  matter  of  business 
in  order  to  make  money** — and  he  found  that 
the  carrying  on  of  su<m  business  was  a  vio- 
lation of  the  restriction  agreement,  and  he 
ordered  Judgment  restraining  it  16  N.  Y. 
Supp.   701. 

The  sixth  clause  of  the  Judgment  is  as  fol- 
lows :  **  Sixth.  The  action  having  been  tried 
by  the  parties  on  the  theory  that  it  involved 
the  question  whether  the  combination  of  pur- 
poses (the  one  associated  with  and  depenaing 
on  the  other)  to  which  the  Taylor  Company 
devoted  the  building  occupied  by  it  under 
tlie  lease  from  the  defendant  Miller  violated 
the  covenants  aforesaid,  and  the  defendants 
having  made  no  claim  that  any  one  par- 
ticular use  was  exempt  from  the  operation  of 
the  covenants,  it  is  ordered  that  upon  pav- 
ment  of  the  costs  awarded,  and  proof  that  tne 
combination  of  purposes  has  ceased,  and  the 
use  of  the  premises  for  the  business  of  hold- 
ing autopsies  or  other  post-mortem  examina- 
tions, dissecting,  receivinir,  and  storing  of 
dead  bodies,  and  the  use  of  said  premises  for 
the  business  of  having  funerals  therefrom, 
has  been  abandoned,  the  said  defendants  may 
at  any  time  apply  to  the  court,  on  notice,  to 
modify  the  injunction  so  as  to  permit  the 
lessees  to  run  tne  offloe  and  parlors  connected 
with  said  premises,  to  solicit  orders  and  sell 
coffins  by  sample  in  the  wareroom,  and  to  use 
the  room  called  a  'chapel'  for  the  legitimate 
purposes  of  a  chapel,— that  is,  as  a  place  of 
worship,  — all  within  such  limitations  as  may 
be  necessary  to  preserve  the  integrity  of  the 
covenants,  and  not  offend  its  spirit  and  pur- 
pose." 

Subsequent  to  the  rendition  of  the  Judg- 
ment, the  Taylor  Company  having  compli^ 
with  that  clause,  and  shown  that  the  business 
complained  of  b]r  the  plaintiff  had  ceased, 
upon  its  application  to  the  court  the  follow- 
ing order  was  made :  **  Ordered,  that  the  in- 
junction contained  in  the  said  judgment  or 
decree  be,  and  the  same  hereby  is,  modified, 
in  compliance  with  the  provisions  of  the 
sixth  paragraph  of  the  saia  judgment  or  de- 
cree, so  as  to  permit  the  said  defendant  the 
.  Taylor  Company,  the  lessees  of  the  premises 
mentioned  and  described  in  the  said  judg- 
ment or  decree,  and  the  said  lessees  are  hereby 
permitted,  to  run  the  office  and  parlors  con- 
nected with  said  premises  to  solicit  orders 
and  sell  coffins  by  sample  in  the  wareroom, 
and  to  use  the  room  called  a  *chaper  for  the 
legitimate  purposes  of  a  chapel, — that  is,  as 
a  place  of  worship. — so  long  as  such  uses  do 
not  impair  the  integrity  of  the  covenants  con- 
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tained  in  the  restriction  agreement  In  said 
judgment  or  decree  more  particularly  referred 
to,  and  so  as  not  to  offend  the  spirit  and  pur- 
poses of  the  said  covenants,  or  of  the  said 
restriction  agreement,  without  prejudice  to 
the  right  of  said  plaintiff  to  apply  to  the 
court  to  prevent  or  punish  any  abuses  of  said 
injunction  as  thus  modified.^  The  defend- 
ant Miller  alone  appealed  from  the  judgment 
to  the  ffeneral  term,  where  it  was  affirmed 
(18  N.  Y.  Supp.  798),  and  then  he  apiiealed 
to  this  court. 

Mesar;  George  ZabrlskilB  and  J.  E. 
Burrill,  for  appellant: 

The  facts  were  on  the  principle  of  adjudi- 
cated cases  insufficient  to  prove  that  the  busi- 
ness of  the  Taylor  Company  was  per  ae  or  in 
the  mode  in  which  it  was  considered  "injuri- 
ous and  offensive"  so  as  to  sustain  a  judg- 
ment enjoining  the  carrying  on  of  said  busi- 
ness. 

If  there  was  anything  in  the  method  in 
which  the  business  was  carried  on  to  render  it 
offensive  or  injurious  and  entitle  the  plaintifl* 
to  an  injunction,  such  injunction  should  have 
been  limited  so  as  to  restrain  the  carrying  on 
the  business  in  a  manner  calculated  to  be  of- 
fensive or  injurious. 

OrumpY.  Lambert,  L.  R  8  Eq.  409;  WcUUr 
Y.  8elfe,  4  DeG.  &  Sm.  815,  4  £ng.  L.  &  Eq. 
15:  Gibson  v.  Donk,  7  Mo.  App.  8a 

There  was  nothing  to  show  that  the  business 
of  the  Taylor  Company  created  offensive  odors, 
or  that  the  air  was  affected  by  any  disagreeable 
or  offensive  smells  emanating  from  the  prem- 
ises in  question,  or  that  such  business  pro- 
duced a  tangible  and  appreciable  injury  to  the 
neighboring  property,  or  rendered  its  enjoy- 
ment specially  uncomfortable  or  iDConveDient. 

Camj^U  V.  Seaman,  68  N.  F.  576,  20  Am. 
Rep.  667;  BoTian  v.  I\>rt  Jervis  Qaa  Light  Co. 
9  L.  R  A.  711,  122  N.  T.  28. 

The  character  of  a  business  or  use  is  to  be 
judged  by  an  ordinary  and  reasonable  stand- 
ard, not  merely  according  to  elegant  or  dainty 
modes  and  habits  of  living,  but  according  to 
plain,  sober,  and  simple  notions  among  the 
people. 

Walter  y.  Selfe,  supra;  Pollock,  Torts,  881. 

The  trades  or  occupations  which  the  law  re- 
gards as  injurious  or  offensive  are  those  which 
produce  physical  discomfort,  and  not  those 
which  are  merely  disagreeable  or  displease  the 
eye  or  offend  the  taste  or  shock  an  oversensi- 
tive or  fastidious  nature,  or  cause  unpleasant 
reflections,  no  matter  how  irritating  or  un- 
pleasant. 

Demarest  v.  Hardham,  84  N.  J.  Eq.  469; 
Cleveland  v.  Cititene  Oae  Light  Co.  20  N.  J. 
Eq.  201;  Barnee  v.  Hatham,  64  Me.  124; 
Monk  V.  Packard,  71  Me.  809.  86  Am.  Rep. 
815;  Muegrovey.  8t,  Louis  Catholic  Churchy  10 
La.  Ann.  481;  Mison  v.  Watihington  Comra. 
58  N.  C.  57,  75  Am.  Dec  480;  Harrison  v. 
Good.  L.  R  11  Eq.  888. 

Neither  does  the  law  consider  as  injurious  or 
offensive  those  trades  or  occupations  which 
one  person  or  another  may  be  found  to  dislike^ 
but  only  those  thines  which  are  offensive  and 
iniurious  to  reasonalble  and  plain  people,  every- 
wnere. 

St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L. 
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Cas.  643,  4  Best  &  S.  1098;  Walter  t.  Selfe,  4 
DeO.  &  Sm.  822. 

In  WMteott  y.  MtddUion,  48  N.  J.  Eq,  478. 
affirmed  by  44  N.  J.  £q.  297,  it  was  held:  (1) 
That  the  onus  of  showing  that  an  *' under- 
taker's establishment  in  which  he  keeps  coffins, 
ice  boxes,  and  cases  in  which  he  preserves  the 
bodies  of  the  dead,  and  in  the  rear  of  which 
be  cleanses  and  dries  snch  boxes"  is  a  nuisance 
is  on  the  complainant;  (2)  that  the  business  of 
an  undertaker,  though  csirried  on  iu  the  popu- 
lous part  of  a  city,  is  not  in  law  injurious  or 
offensiye  to  the  neighbors,  even  though  excit- 
ing in  them  feelings  of  deep  repugnance  and 
disgust;  (8)  that  the  only  kind  of  discomfort 
of  which  a  court  can  take  Judicial  cognizance 
is  physical,  and  not  such  as  depends  on  taste 
or  imagination,  and  that  only  those  things  will 
be  restrained  which  are  offensive  physically  to 
the  senses  and  thereby  make  life  uncomfort- 
able. 

Bee  P^ntylvania  B,  Cb.  T.  Angel,  41  N.  J. 
£ol816,  56  Am.  Rep.  1. 

Where  no  physical  injury  is  shown,  tombs, 
cemeteries,  graveyards,  and  private  burial 
plots,  though  in  close  proximity  to  dwellings, 
and  though  thej  excite  the  utmost  repugnance 
in  the  muds  of  those  who  inhabit  the  neigh- 
boring houses,  and  fill  them  with  unhappy  re- 
flections, are  not  in  point  of  law  injurious  or 
offensive. 

Bamei  ▼.  Edthom,  54  Me.  124;  Monk  y. 
Packard,  71  Me.  809,  86  Am.  Rep.  815;  Mus 
ffrave  v.  8t,  Louis  Catholic  Church,  10  La.  Ann. 
481;  EUiion  v.  Washington  Cornrs.  68  K.  G. 
67,  75  Am.  Dec.  480. 

If  the  rule  as  laid  down  in  the  present  case 
were  correct  the  lawfulness  of  every  man's 
business  would  depend  upon  no  rule  but  the 
condition  of  his  neighbor's  sensibilities  or 
tastes. 

This  would  not  be  law  at  all  but  anarchy. 

Harrison  v.  Oood,  L.  R.  11  £q.  888. 

If  the  dislike  of  neighbors  can  in  any  case 
affect  the  question,  it  must  be  a  reasonable 
dislike  based  upon  physical  discomfort,  accord- 
ing to  plain,  sober,  and  simple  notions  among 
the  American  people. 

Walter  t.  S^e,  4  DeO.  &  8m.  822;  BaUi- 
more  d  P,  R  Cd,  v.  Fifth  Baptist  Church,  108 
U.  8.  817.  27  L.  ed.  789. 

When  the  injury  complained  of  is  to  orop- 
enr,  mere  diminution  in  value  is  insufficient 
(Wood,  Nuisances,  §  8),  but  there  must  be 
"tangible"  or  as  some  cases  bold  "appreciable 
in  jui^'  to  property,  and  such  injury  must  iilso 
be  substantial  and  of  appreciable  magnitude, 
and  be  apparent  to  persons  of  common  intelli- 
geuce. 

«.  Helen's  Qmdting  Co.  v.  Tipping,  11  H.  L. 
Cas.  642;  Campbell  v.  Seaman,  68  N.  Y.  576, 
20  Am.  Rep.  667;  Bohan  v.  Port  Jends  Gas 
Ught  Co.  9L.  R.  A.  711.  122  N.  Y.  28;  (hoen 
T.  PkiUips,  78  Ind.  284;  Saltin  y.  N&rth 
Brancepeth  Coal  Co.  lu  TL.  ^  Ch.  706;  Pollock, 
Torts,  p.  881;  Ross  v.  Butler,  19  N.J.  Eq.  294, 
97  Am.  Dec.  654. 

The  restriction  agreement  is  in  reality  a  coy- 
enant  against  nuisances,  and  nothing  more,  and 
does  not  bind  the  owner  of  the  land  any  fur- 
ther than  he  would  be  bound  by  the  law  in  the 
absence  of  any  covenant. 

aemen$  v.  Burtis,  121  N.  Y.  708. 
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The  expressions  used,  "injurious  and  offen- 
sive," are  the  same  which  are  used  in  defining 
a  nuisance,  and  in  the  absence  of  any  covenant 
the  law  Imposes  a  duty  on  the  owner  of  the 
premises  not  to  use  them  so  as  to  be  injurious 
or  offensive. 

Pickard  v.  CoUins,  28  Barb.  444. 

In  view  of  the  uncontradicted  evidence  thaC 
the  character  of  the  neighborhood  had  been 
changed,  and  that  it  had  been  converted  front 
a  locality  of  first-class  residences  into  a  locality 
of  miscellaneous  business,  the  plaintiff  was  not 
entitled  to  any  equitable  relief. 

Trustees  of  Columbia  College  y.  Lynch,  70  N. 
Y.  440;  Trustees  of  Columlda  College  v.  Thacherr 
87  N.  Y.  811,  41  Am.  Rep.  865;  Amerman  y. 
Deane,  182  N.  Y.  855.    . 

On  questions  of  specific  performance  courts 
of  equity  are  not  limited  to  the  language  of 
the  coyenant  itself,  but  are  bound  to  consider 
the  circumstances  of  the  case  with  the  view  to 
ascertain  whether  the  situation  of  the  parties- 
and  of  the  premises  is  such  that  justice  would 
be  promoted  by  enforcine  the  covenant  and 
may  exercise  their  discretfon  as  to  its  enforce- 
ment. 

Conger  v.  New  York,  W.  8.  A  B.  R.  Co.  120 
N.  Y.  29;  Fitzpatrick  y.  Borland,  27  Hun, 
291. 

Messrs.  Lockwood  A  Hill*  for  respond- 
ents: 

The  appellant's  contention  that  this  restriC' 
tion  is  the  simple  equiyalent  of  a  restriction 
against  nuisances  cannot  be  sustained. 

The  purpose  of  this  restriction  was  to  pre- 
serve this  property  for  residence  purposes.  Its 
design  was  to  exclude  special  trades,  business, 
and  Duildings,  and  all  other  trades,  business, 
and  buildings  which  should  be  injurious  or 
offensive  to  the  neighboring  inhabitants; — s 
term  which  necessarily  refers  to  the  people 
who  resided— who  lived  and  made  their  home» 
— in  houses  in  the  neighborhood. 

1  Bouvier,  Law  Diet.  709;  Be  Wrigley,  9 
Wend.  140:  BeU  y.  Pierce,  48  Barb.  51;  Re 
Hughes,  1  Tuck.  88;  Roosevelt  v.  Kellogg,  20 
Johns.  208;  Frost  v.  Brisbin,  19  Wend.  11,  32 
Am.  Dec.  428;  Houghton  v.  Ault,  16  How.  Pr, 
7T;  Foot  y.  Harris,  2  Abb.  Pr.  454. 

Earl«  J.,  delivered  the  opinion  of  the 
court: 

The  main  contention  of  the  parties  is  over 
the  meaning  and  force  of  tne  restriction  agree- 
ment. The  claim  of  the  appellant  that  it 
simply  restrains  nuisances  cannot  be  sus- 
tained, and  hence  the  numerous  authorities 
cited  by  his  counsel  on  the  argument  before  us 
have  little  or  no  application.  If  the  agree- 
ment was  intended  simply  to  restrain  any 
trade  or  business  which  wasp^r  se  a  nuisance, 
or  which  was  carried  on  in  such  a  way  as  to 
make  it  a  nuisance,  then  it  was  wholly  un- 
necessary. The  law  will  always,  upon  the 
application  of  a  party  aggrieved,  restrain 
and  abate  a  private  nuisance.  This  case  is 
not  govemea  by  the  general  law  as  to  nui- 
sances, but  by  the  force  and  effect  of  the  cove- 
nants contained  in  the  agreement.  When  the 
agreement  was  made,  the  parties  thereto, 
desiring  to  improve,  protect,  and  benefit 
their  lots,  and  consulting  their  respective 
interests,  absolutely  prohibited  the  carrying 
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on  of  certain  kinds  of  business  specified  upon 
the  lots.  They  determined  for  tbemselves 
that  those  kinds  of  business  were  undesirable 
in  the  vicinity  of  residences,  and  oovenants 
restraining  them  can  6e  enforced  without  any 
proof  whatever  that  they  are  "iniurious  or 
offensi  ve. "  A  person  owning  a  body  of  land, 
and  selling  a  portion  thereof,  may,  for  the 
benefit  of  his  remaining  land,  impose  any 
restrictions,  not  against  public  policy,  upon 
the  land  granted,  he  sees  fit,  and  a  court  of 
equity  will  generally  enforce  them.  Trustees 
of  Columbia  College  v.  Lynch,  70  N.  Y.  440 ; 
Trustees  of  Columbia  GoUege  v.  Thacher,  87  N. 
Y.  311,  41  Am.  Rep.  865 ;  Hodge  v.  Sloan, 
107  N.  Y.  244. 

The  business  carried  on  by  the  Taylor  Oom- 
pan^r  is  not  among  those  kinds  particularly 
•pecified  in  the  agreement.  But  the  claim  of 
the  plaintiff  is  that  it  is  prohibited  by  the 
general  clause  in  the  agreement,  as  ** in- 
jurious or  offensive  to  the  neighboring  in- 
habitants." This  clause  enlarges  the  scope 
of  the  agreement.  It  is  a  too  narrow  con- 
struction to  hold  that  it  prohibits  only  trades 
or  kinds  of  business  which  are  nuisances 
per  se  for  reasons  already  eiven,  and  for  the 
further  reason  that  nearly,  i?  not  quite,  all  the 
trades  and  business  specially  named  are  not 
6uch  nuisances.  Any  kind  of  business  may 
become  a  nuisance  hj  the  manner  in  which 
it  is  carried  on  from  its  location,  and  a  busi- 
ness may  be  offensive  to  neighboring  inhabit- 
ants, and  yet  fall  far  short  of  being  a  legal 
nuisance,  which  a  court  of  equity  will  abate 
as  such.  This  clause  in  the  agreement  must 
have  a  reasonable  construction.  We  cannot 
suppose  that  the  parties  had  in  mind  any 
business  which  might  be  offensive  to  a  person 
of  a  supersensitive  organization,  or  to  one  of 
a  peculiar  and  abnormal  temperament,  or  to 
the  small  class  of  persons  who  are  generally 
annoyed  by  sights,  sounds,  and  objects  not 
offensi  ve  to  other  people.  They  undoubtedly 
had  in  mind  ordinary,  normal  people,  and 
meant  to  prohibit  trades  and  business  which 
would  be  offensive  to  people  generally,  and 
would  thus  render  the  neighborhood  to  such 
people  undesirable  as  a  place  of  residence. 
It  cannot  be  doubted  that  the  business  of  the 
Taylor  Company  was,  within  this  defini- 
tion, offensive  to  the  neighboring  residents. 
People  of  ordinary  sensibilities  would  not 
willingly  live  next  to  a  lot  upon  which  such 
a  business  is  carried  on.  An  ordinary  person, 
desiring  to  rent  such  a  house  as  plaintiff's, 
would  not  take  her  house,  if  he  could  get  one 
just  like  it,  at  the  same  rent,  at  some  other 
suitable  and  convenient  place.  Indeed,  her 
house  would  be  shunned  by  people  generally 
who  could  afford  to  live  in  such  an  expensive 
house.  The  courts  can  take  judicial  notice 
of  the  offensive  character  of  such  a  business. 
Judges  must  be  supposed  to  be  acquainted 
with  the  ordinary  sentiments,  feelings,  and 
sensibilities  of  the  people  among  whom  they 
live;  and  hence,  in  this  case,  the  learned 
judge,  after  the  character  of  the  business 
carried  on  by  the  Taylor  Company  had  been 
proved,  could  have  found,  as  matter  of  law, 
that  it  was  in  violation  of  the  restriction 
agreement,  without  any  further  proof.  It 
was  therefore  unnecessary  for  the  plaintiff, 
upon  the  trial,  to  call  witnesses  from  the 
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neighborhood  to  give  their  opinions  that  this 
business  was  injurious  and  offensive.  Even 
if  such  opinions  were  erroneously  secured, 
they  were  unnecessary  and  harmless,  as,  upon 
the  undisputed  evidence  as  to  the  character 
of  the  business  carried  on,  the  le^al  con- 
clusion of  the  trial  judge  must  have  been  the 
same. 

But  it  is  contended  that  the  restriction 
agreement  ought  not,  in  this  case,  to  be 
enforced,  because  most  of  the  lots  in  the 
block  between  Forty  Second  and  Forty- Third 
streets  and  Madison  avenue  and  Yanderbilt 
avenue  are  no  longer  occupied  for  residences, 
and  are  devoted  to  business  purposes ;  and  the 
counsel  for  the  appellant  cites  as  an  authority 
on  this  point  one  decision,  in  the  case  of 
Trustees  of  Columbia  CoUege  v.  Timcker.  The 
principles  of  that  case  are  not  applicable  to 
the  facts  of  this.  There  it  appeared  that  the 
contract  which  the  plaintiff  sought  to  enforce 
was  no  longer  of  any  value  to  it,  and  that  its 
enforcement  would  result  in  great  damage  to 
the  defendant,  without  any  benefit  to  any 
one.  Here  the  plaintiff  has  the  right  to  oc- 
cupy her  house  as  a  residence,  and  in  such 
occupation  to  have  the  protection  of  the 
restriction  agreement.  She  has  never  violated 
the  agreement  herself,  or  consented  to,  or  au- 
thorized^ or  encouraged,  its  violation  by 
others.  In  order  to  have  tJie  benefit  of  the 
agreement,  she  is  not  obliged  to  sue  all  its 
violators  at  once.  She  may  proceed  against 
them  seriatim,  or  she  may  take  no  notice  of 
the  violations  of  the  agreement  by  business 
carried  on  remotely  from  her  residence,  and 
enforce  it  against  a  business  specially  of- 
fensive to  her  by  its  proximity.  This  is  not 
a  case  where  the  defendants  can  ask  for  im- 
munity in  an  equitable  forum  because  others 
are,  in  a  greater  or  less  degree,  also  violators 
of  the  agreement.  The  plaintiff  has  done 
nothing  and  omitted  nothing  which  should 
authorize  the  occupant  of  an  adjoining  lot, 
in  violation  of  the  agreement,  to  make  her 
residence  uncomfortable  and  undesirable. 
Generally,  whether  an  ecjuity  court  will  re- 
fuse to  restrain  the  violation  of  such  an  agree- 
ment, and  leave  the  parties  to  their  legral 
remedies,  on  account  of  the  changed  condition 
affecting  the  premises  to  which  the  ageement 
relates,  rests  in  the  discretion  of  that  court, 
and  such  discretion  will  not  be  reviewed  upon 
appeal  here.  The  question  to  be  determined 
in  the  exercise  of  such  discretion  depends 
largely  upon  the  facts,  and  mainly  whether 
the  enforcement  of  the  agreement  would 
greatly  harm  the  defendant,  without  any 
substantial  benefit  to  the  plaintiff,  so  as  to 
make  the  enforcement  inequitable.  We  can- 
not say,  reviewing  all  the  evidence  in  this 
case,  that  it  would  be  impossible  for  the 
plaintiff  to  enforce  the  agreement. 

The  appellant  claims  xSsX  the  judgment  is 
too  broad  in  its  restraints.  But  we  tnink  all 
his  rights  are  fully  protected  by  the  sixtli 
clause  of  the  judgment,  and  the  subsequent 
action  of  the  court  under  that  clause  upon 
the  application  of  the  Taylor  Company. 

The  matters  to  which  we  have  thus  given 
attention  cover  the  whole  ground  of  liie  ap- 
peal, and  our  conclusion  is  that  ike  judgment 
must  be  affirmed,  with  costs. 

All  concur,  txc^pv^r^^^.^^^^^x.^. 


lefift. 
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Patrick  F.   McQUAID,    Appt,, 

V. 

WiUiam  C.  ROSS  et  al.,  RespU. 
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IVo  Implied  warranty  of  competency  or 
Ittaeni  for  breedinif  pnrposee  is  made 

by  stock  breeders  on  tbe  sale  of  a  buU,  although 
a  full  price  is  paid  and  the  sellers  know  that  be 
Is  bouffht  for  breeding  purposes,  where  there  is 
no  fraud  or  misrepresentation  and  both  parties 
are  alike  destitute  of  knowledge  or  the  means  of 
forming  an  intelligent  Judgment  as  to  the  fltneis 
or  capacity  of  tbe  animal  fur  that  purpose. 

(June  a,  1898.) 

PPEAL  bj  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Columbia  County  in 
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favor  of  defeodaots  in  an  action  broucrbt  to  re- 
cover damages  for  an  alleged  breach  of  war« 
ranty  in  the  sale  of  a  bull.    Afflr/ned, 

Statement  by  Pinney,  J. : 

This  case  was  before  this  court  on  a  former 
appeal  (77  Wis.  470),  where  the  claims  of 
the  plaintiff  are  stated.  Upon  the  new  trial 
awarded  the  plaintiff  sought  to  maintain  that 
there  was  an  implied  warranty  upon  the  sale 
by  the  defendants  to  the  plaintiff  of  the  bull 
in  question,  that  he  was  in  all  respects  fit, 
suitable,  and  competent  to  perform  tbe  serv- 
ice for  which  he  was  purchased,  namely,  to 
generate  his  kind ;  and  the  plaintiff  produced 
evidence  to  show  that  when  he  bought  the 
bull  he  desired  him  for  breeding  purposes; 
that  the  defendants  were  breeders  of  short 


Voir.— Implied  warrarUu  of  fitnem  of  property 
hought  for  special  purpose. 

This  note  is  limited  in  its  scope  to  oases  of  articles 
fMirchaaed  to  answer  a  specific  purpose,  and  does 
not  include  cases  of  sales  by  sample  and  by  de- 
ecription.  For  a  note  upon  the  latter  question,  see 
If  urchie  v.  CorneU,  14  L.  R.  A.  482. 

The  principles  declared  in  the  principal  case  are 
in  keeping  with  the  opinion  of  the  court  In  Scott  v. 
Benick,  1  B.  Mon.  63,  S5  Am.  Dec.  177,  where  the 
4K>urt  held,  in  the  case  of  the  sale  of  a  Durham  cow, 
that  tkiere  was  no  luiplied  warranty  of  her  breed- 
ing fitness  though  purchased  for  that  purpose,  in 
tbe  absence  of  fraud  or  misrepresentation. 

The  case  of  Taylor  v.  Gardiner,  8  Man.  L.  Rep. 
810,  where  a  horse  was  sold  for  the  like  purposes, 
also  holds  that  there  is  no  implied  warranty  of 
fitness. 

But  m  Hutohings  v.  Cole,  42  Dl.  A  pp.  281.  where 
the  seller  of  a  mastiff  bitch  knowing  that  she  was 
required  for  breediog  purposes  recommended  her 
highly,  stating  that  she  was  perfect  in  all  re- 
«peot8  except  *^hat  her  teats  were  too  loose  for 
young  puppies,**  the  court  held  there  was  an  im- 
plied warranty  of  fitness  for  the  purposes  required. 

OenercU  principles, 

A  warranty  wlU  not  be  Implied  in  conflict  with 
the  express  terms  of  the  agreement.  Blackmoze 
V.  IWrbanks,  79  Iowa,  282. 

There  Is  no  implied  warranty  of  reasonable  fit- 
ness where  there  is  an  express  warranty  concern- 
ing the  quality.  International  Pav.  Go.  v.  Smith, 
a  A  B.  Mach.  Go.  17  Mo.  App.  264. 

And  an  express  warranty  of  title  does  not  ex- 
clude an  Implied  one  of  quality.  Black  more  v. 
Fairbanks,  supra;  Merriam  v.  Field,  24  Wis.  640; 
Booth  by  v.  Scales,  27  Wis.  682;  Boe  v.  Bacbeldor,  41 
Wis.  880;  Wiioox  v.  Oweos,  64  Ga.  60L 

Whether  there  is  a  warranty  or  not  must  depend 
upon  the  droumstances  of  each  particular  case. 
Hoe  V.  SaDbom,  21 N.  T.  662, 78  Am.  Dec  168. 

The  relation  of  the  buyer  to  the  seller  may  be  of 
such  a  oharaoter  as  to  impose  a  duty  upon  the 
seller,  differing  very  little  from  a  warranty.  The 
olroumstances  attending  the  sale  may  be  equivalent 
to  a  distinct  affirmation  on  his  part  as  to  the  qual- 
ity of  the  thing  sold.  French  v.  Yining,  102  Mass. 
ISS.  3  Am.  Rep.  440. 

The  question  of  an  implied  warranty  that  the 
article  sluUl  be  fit  for  the  purposes  Intended  is 
Hmited  to  sales  where  the  article  Is  understood  by 
both  parties  to  be  purchased  for  a  specific  use. 
Hart  V.  Wright,  17  Wend.  267, 273. 
23L.R.A. 


Tbe  fundamental  Inquiry  is  whether,  under  the 
circumstances  of  the  particular  case,  the  buyer  hud 
the  riffht  to  rely,  and  necessarily  relied,  on  tbe 
jndgmeot  of  the  seller  and  not  upon  his  own. 
Kellogg  Bridge  Go.  v.  Hamilton,  110  U.  8.  106, 
28  L.  ed.  86. 

Where  the  purchaser  necessarily  trusts  to  the 
Judgment  of  the  seller  of  an  article  that  it  is  fit  for 
a  particular  purpose,  there  is  an  implied  warranty 
that  the  commodity  shall  be  reasonably  fit  lor  that 
purpose.  Omaha  Goal,  G.  ft  L.  Co.  v.  Fay,  86  Neb. 
— ;  Morse  v.  Union  Stockyards,  14  L.  R.  A.  157,  21 
Or.  289;  Hyatt  v.  Boyle,  5  Gill  ft  J.  110,  25  Am. 
Dec.  276. 

But  the  question  of  implied  warranty  upon  non- 
inspection  does  not  apply  where  the  goods  are  not 
inspected  merely  because  inoonveaient  or  on  ac- 
count of  labor  involved.    Hyatt  v.  Boyle,  supra. 

Such  a  warranty  is  raised  where  a  party  declines 
an  examination  upon  the  ground  of  his  want  oC 
experience  and  Judgment,  and  expressly  declares 
that  he  relies  upon  the  Judgment  of  the  other* 
Hanger  v.   Bvins,  88  Ark.  834. 

The  warranty  will  extend  to  a  reasonable  per- 
formanceof  all  the  operations  and  purposes  which 
the  article  ought  reasonably  to  perform,  but  not 
to  the  performanoes  and  purposes  of  other  kinds 
of  articles  which  might  be  constructed  for  other 
operations  and  purposes.  Robinson  Mach.  Works 
V.  Gbandler,  66  Ind.  676. 

Even  to  extraordinary  quality  where  the  article 
is  furnished  for  a  given,  specific  purpose,  and  not 
for  ordinary  and  general  use.  Misner  v.  Granger, 
OBL  69. 

But  not  where  the  article  Is  such  that  ordinary 
skill  cannot  make  a  good  artide,  the  matter  being 
one  of  chance  and  risk.   Ibid . 

The  goods  must  be  reasonably  fit  for  the  intended 
pnrpose  when  treated  as  other  goods  of  similar 
material  are  usually  treated,  though  It  require  a 
different  manner  of  use  or  treatment,  where  the 
necessity  of  such  different  treatment  is  known  to 
the  seller  and  not  communicated  to  the  purchaser 
or  known  to  him.  Omaha  Coal,  0.  ft  L.  Co.  v.  Fay, 
86  Neb.  — . 

In  such  cases  the  vendors  are  bound  as  a  condi- 
tion of  the  contract  to  supply  an  article  reasonably 
fit  for  the  purpose,  and  a  warranty  will  be  im- 
plied. Ghapin  v.  Dobson,  78  N.  Y.  74,  82,  34  Am. 
Rep.  512;  Ulrich  v.  Stohrer,  12  Phila.  198,  where 
sugar  was  purchased  for  the  express  purpose 
of  being  used  in  the  manufacture  of  mustard. 
Wilson  V.  Lawrence,  180  Mass.  318,  321 :  Mason  v. 
Ghappell,  15  Gratt.  572;  Thompson  v.  Tate.  5  N.  Q. 
97, 8  Am.  Dea  678;  Murray  v.  Smith,  4  Daly.  277. 


Digitized  by  ^OOQ IC 


See  also  24  L.  R.A.  576;  33  L.R.  A.  557;  37  L.  K.  A.  799. 


188 


WlBOONam  BUFRKMS  COXTBT. 


JUNB» 


horn  Durham  cattle,  and  knew  the  purpose 
for  which  the  plainti£F  desired  and  bought 
the  animal ;  that  he  paid  the  full  price  of 
such  an  animal  for  breeding  purposes,  $125, 
and  examined  him  at  the  time  of  the  pur- 
chase; that,  except  for  such  purposes,  the 
animal  would  not  be  worth  to  exceed  $80. 
The  plaintiff  ascertained  afterwards  and  in 
course  of  time  that  the  bull  was  incompetent, 
impbtent,  and  unable  to  generate  his  kind, 
ana  was  useless  for  the  purposes  for  which  he 
was  purchased  and  he  returned  the  bull  to  the 
defendants  at  their  farm  for  this  reason ;  but 
there  was  no  proof  tending  to  show  that  they 
accepted  him.  Evidence  was  given  to  show 
the  plaintiff's  damages.  The  circuit  court 
held  that  there  was  no  implied  warranty  of 
the  procreative  powers  of  the  bull,  and 
granted  a  judgment  of  nonsuit  against  the 
plaintiff,  from  which  he  appealed. 


Matn.  W.  J.  flooper  and  8pensl«]r  S^ 
Hellhon.  for  appellani: 

The  tendency  of  all  the  modem  cases  oa 
warranty,  is  to  enlarge  the  responsibility  of 
the  seller,  and  to  construe  every  affirmation 
by  him  to  be  a  warranty,  and  frequently  to- 
imply  a  warrantv  on  his  part  from  acts  and 
circumstances,  wherever  they  were  relied  upoa 
by  the  buyer. 

Story,  Sales,  gg  85&-866. 

In  certain  classes  of  cases  the  vendor  is  held 
to  warrant  the  existence  of  those  attributes  of 
title  and  quality  to  and  in  the  property  sold  of 
which  he  assumes  to  have  knowledge  or  about 
which  be  alone  has  the  means  of  knowledge^ 
or  concerning  which  it  is  the  policy  of  the  lav 
to  charge  him  with  knowledge. 

10  Am.  &  Eng.  Encyclop.  Law,  p.  91. 

The  doctrine  of  eateat  emptor  has  so  many 
limitations  that  it  must  be  read  in  the  light  of 


It  is  a  breach  of  his  oontraot  If  It  is  not  so.  Wil- 
son V.  lAwrenoe  and  Murray  v.  Smith,  supnL 

Where  goods  were  sold  as  havlnir  a  partioalar 
Quality  which  If  poooooood  would  greatly  inoreese 
their  value,  and  they  lacked  such  quality,  the  court 
held  there  was  an  Implied  warruuty.  Thompson 
V.  Tate,  supra. 

Such  a  warranty  is  especially  implied  where  the 
defect  is  occasioned  by  want  of  skill  or  care,  or  is 
the  result  of  defective  manufacture.  Pease  v. 
Sabin,  88  Yt  482,  91  Am.  Bee.  aOi,  where  cheese 
purchased  for  foreign  shipment  was  infested  with 
maggots. 

Where  hogs  were  purchased  for  market,  the 
vendee  relying  upon  the  Judgment  of  the  vendor 
in  his  selection,  and  having  no  opportunity  for  in- 
spection, there  was  held  to  be  an  implied  warranty 
of  fitness  for  market  purposes.  Best  v.  Flint,  68 
Vt.  643,  56  Am.  Rep.  670. 

A  sale  of  grain  for  full  market  price  implies  a 
warranty  of  its  soundness  in  Sou  th  Carolina.  Bui- 
winkle  V.  Cramer,  27  8.  G.  876. 

Upon  the  purchase  of  a  machine  from  a  dealer 
there  is  an  Implied  warranty  that  it  is  new  and  not 
second  band  or  the  worse  for  wear,  although  the 
latter  might  fill  the  terms  of  a  warranty.  Orieb  v. 
Cole,  60  Mich.  897. 

But  In  the  case  of  the  sale  of  a  second-hand  arti- 
cle there  is  no  Implied  warranty  of  fitness  for  a 
particular  purpose.  Ramming  v.  Caldwell,  48  111. 
A'pp.  176. 

Bvidence  that  the  machine  delivered,  and  for  the 
price  of  which  action  was  brought,  was  not  the  one 
contracted  for  is  admissible,  as  where  a  second- 
hand machine  was  delivered  for  a  new  one.  Orieb 
V.  Cole,  8upr<i. 

But  where  the  buyer  designates  the  materials  out 
of  which  the  manufacturer  is  to  make  the  article 
there  will  be  no  implied  warrant  of  quality  or  fit- 
ness if  the  latter  uses  the  material  in  the  absence  of 
proof  of  want  of  ordinary  care  in  selecting  it* 
Shoenberger  v.  McEwen,  16  HI.  App.  496. 

A  distinction  is  to  be  drawn,  however,  between 
the  purchase  of  a  specific  article  and  that  of  an 
article  purchased  for  a  specific  purpose,  as  in  the 
former  case  there  is  no  implied  warranty  of  the 
purpose.  Mason  v.  Cbappell,  16  Gratt.  672:  Goulds 
V.  Brophy,6  L.  R.  A.  882,  42  Minn.  100;  Lukens  v. 
Freiund.  27  Kan.  664;  Walker  v.  Pue,  57  Md.  156; 
Port  Carbon  Iron  Co.  ▼.  Groves,  68  Pa.  149;  Rice  v. 
Forsyth,  41  Md.  408. 

Although  it  is  stated  by  the  purchaser  to  be  re- 
quired for  a  particular  purpose,  if  the  known,  de- 
scribed, and  definite  thing  be  actually  supplied. 
Seitz  7.  Brewers*  Refrigerating  Mach.  Co.  141  U.  8. 
610, 85  L.  ed.  837* 
23  L.  R.  A. 


Yet  there  is  an  implied  warranty  as  to  workn&an- 
ship  and  materials.    Goulds  v.  Brophy,  nipr<i. 

The  question  of  fitness  is  one  of  fact,  determiop 
able  by  evidence.    Sims  v.  Howell,  48  Ga.  620. 

0(mtract  executed  or  eoBseiitory. 

There  Is  no  warranty  implied  in  the  case  of  an 
executed  sale  of  an  article  for  a  specified  purpose, 
in  the  absence  of  fraud  or  deception,  from  the 
mere  fact  that  the  seller  knew  the  purposes  for 
which  it  was  to  be  used.  Dickson  v.  Jordan,  38  N» 
a  166,  68  Am.  Deo.  408;  Bartlett  v.  Hoppock,  84  N. 
Y.  118,  88  Am.  Dec.  428;  Humphreys  v.  Comline,  S 
Blackf.  616;  Mason  v.  CfaappeU,  16  Gratt.  673;  Kohl 
V.  Lind)ey,89  111.196,89  Am.  Dec.  294;  Deming  v. 
Foster,  42  N.H.16S. 

Where  the  article  sold  is  designed  for  a  particular 
market  or  purpose,  and  so  treated  by  both  parties, 
it  would  seem  that  even  in  the  case  of  a  present 
sale  a  warranty  would  be  implied  that  the  article 
should  answer  the  end  in  view.  Howard  v.  Hoey, 
28  Wend.  860,  86  Am.  Dec.  672,  where  ale  was  sold 
for  a  southern  market  and  soured. 

Executory  contracts  do  not  depend  upon  the 
same  principles  as  executed  contracts  of  sale. 
Hargous  v.  Stone,  6  N.  Y.  86. 

Where  the  sale  is  executory,  there  is,  in  the  ab- 
sence of  an  opportunity  for  inspection,  an  implied 
warranty  that  the  goods  will  answer  the  particular 
purpose  for  which  the  vendor  knew  they  were 
purchased.  Gerst  v.  Jones,  82  Gratt.  618.  84  Am. 
Rep.  776;  Fisk  v.  Tank,  12  Wis.  276,  78  Am.  Dec.  737; 
Pacific  Iron  Works  v.  NewhaU,  84  Conn.  67;  Over- 
ton V.  Phelan,  2  Head,  445:  Donelson  v.  Young, 
Meigs,  155;  Howard  v.  Hoey  and  Hargous  v.  Stone* 
eupra;  Hart  v.  Wright,  17  Wend.  267. 277;  Babcock 
V.  Trice,  18  111.  420, 68  Am.  Deo.  560;  Fogel  v.  Bru- 
baker,  122  Pa.  7;  Davis  v.  Sweeney,  75  Iowa,  45; 
Doane  v.  Dunham,  65  IlL  512,  616;  McQung  v. 
Kelley,  21  Iowa,  508;  Brigg  v.  Hilton, 99  N.  Y.  617,  S2 
Am.  Rep.  68;  Van  Wyck  v.  Allen,  60  N.  Y.  61.  2S 
Am.  Rep.  186;  Best  v.  Flint.  68  V t.  648,  56  Am.  Rep. 
670:  Kohl  v.  Lindley,  supra:  Osgood  v.  Lewis,  9 
Harr.  A  G.  486, 18  Am.  Dec.  817. 

In  executory  contracts  there  Is  an  implied  war- 
ranty of  the  quality  of  the  article  and  that  it  is  of 
the  kind  ordered.  Fogel  v.  Brubaker.  Davis  ▼• 
Sweeney,  MoClung  v.  Kelley  and  Doane  v.  Dun* 
ham,  supra. 

Such  a  contract  carries  with  it  an  obligation  that 
the  goods  shall  be  at  the  least  of  medium  quality  or 
goodness,  so  as  to  be  merchantable.  Howard  v» 
Hoey,  auprcL 

And  without  any  material  defect.  McClung  ▼• 
Kelley,  Fogel  v.  Brubaker  and  Davis  v.  Sweeny, 
suprck 
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what  are  sometimes  called  exceptions,  but 
which  are  really  iDclepeDdeot  rules  and  prin- 
ciples. 

Benjamin,  Sales,  ed.  1888,  p  628,  Bennett's 
mote. 

The  doctrine  of  implied  warranties  is  so  ex- 
tended as  to  afford  a  Just  protection  to  the 
buyer  against  the  seller. 

10  Am.  &  Eng.  Encvclop.  Law,  p.  05;  Jonei 
T.  Just,  L.  R  8  Q.  B.  002;  Jona  t.  Brighi,  6 
Bini;.  582. 

If  a  man  sells  generally  he  undertakes  that 
the  article  sold  is  fit  for  eomethina;  if  he  sells 
it  for  a  particular  purpose,  he  undertakes  that 
it  shall  be  fit  for  that  particular  purpose. 

Jonea  v.  Bright,  iupra;  Gray  v.  Cox,  4  Bam. 
A  C.  108;  BeaU  ▼.  Olm$Uad,  24  Yt.  114, 58  Am. 
Dec.  150. 

A  8ound  price  implies  a  sound  article,  in 
case  of  secret  defects  which  the  buyer  could 


not  dlBcover  on  inspection,  by  the  exercise  of 
ordinary  care  and  diligence. 

Bo9e  T.  Beattie,  2  Nott  &  McC.  588. 

Where  there  is  no  opportunity  for  inspec- 
tion, there  is  an  implied  warranty  of  quaiity. 

Hyatt  Y,  Boyle,  5  Gill  A  J.  110, 25  Am.  Dec. 
276;  Miener  v.  Granger,  0  111.  60. 

A  merchant  selline  guano  or  supuphosphate 
to  a  farmer  as  a  fertilizer,  impliediv  warrants 
it  to  be  merchantable  and  reasonably  suited  to 
the  use  designated. 

Qammell  ▼.  Otinhy,  52  Ga.  504;  Wileox  v. 
Hda,  58  Oa.  685;  Biddle,  Warranties  in  Sale  of 
Chattels,  §;  167;  Brawn  ▼.  EdgingUm,  2  Maon. 
&  a.  270. 

A  warranty  will  be  implied  against  all  la- 
tent defects,  when  the  seller  knew  that  the 
buyer  did  not  rely  on  his  own  judgment  but 
on  that  of  the  seller,  who  knew,  or  might  have 
known,  the  existence  of  the  defect. 


When  the  contraot  Is  executory  and  the  defects 
Id  the  broods  patent  and  obrious,  when  the  pur- 
•ctaaeer  has  a  full  opportunity  for  examination,  and 
knows  of  such  defects,  he  must,  either  when  he  re- 
ceives the  goods,  or  within  what,  under  the  oir 
cumstanoes,  is  a  reasonable  time,  notify  the  seller 
of  his  nonaooeptanoe,  otherwise  there  will  be  a 
waiver  of  the  defects.  Morehouse  ▼.  Gomstock,  tf 
IVis.  006;  Loohe  v.  Williamson,  40  Wis.  877. 

When  the  goods  are  sold  under  an  executory  con- 
tract, the  purchaser  does  not  waive  the  implied 
warranty  by  the  acceptance  thereof,  fiabcock  ▼. 
Trice,  supra. 

Tbe  acceptance  under  an  executory  contract 
with  an  opportunity  of  inspection  and  without  com- 
plaint, only  raises  a  presumption  that  the  quality 
was  liflrht,    Babcock  y.  Trice,  18  111.  4J90, 68  Am.  Dec. 

«eo. 

Bat  in  an  executory  contract  there  is  no  implied 
warranty  as  to  fltuess  or  particular  decree  of  qual- 
ity.   Misner  v.  Granger,  9  UL  00. 

Where  a  defendant  affixed  a  label  to  a  jar,  repre- 
senting its  contents  as  dandelion,  when  they  were 
beUadonna,he  was  held  liable  for  tbe  misrepresenta- 
tion. Thomas  ▼.  Winchester,  6  N.  T.  807,  67  Am. 
J>ec469. 

So  there  is  an  implied  warranty  in  a  contract  for 
the  building  of  a  gin  bouse,  running -gear  and  cot- 
ton press,  that  the  machinery  answers  the  purpose, 
smd  if  wholly  worthless  or  it  imperfectly  answers 
the  purpose  of  its  construction,  the  plaintiff  cannot 
pretend  that  he  performed  his  contraoL  Brown  v. 
Murpbee,  81  Miss.  91. 

Again  where  hams  were  sold,  knowing  them  to 
t>e  purchased  for  a  particular  market,  there  was 
held  to  be  an  implied  warranty  of  their  fitness  for 
tbat  market  as  good,  sound,  and  well  prepared 
bams  In  the  absence  of  the  purchaser's  being  In- 
formed to  the  contrary.  Leopold  v.  Van  Kirk,  87 
-Wia.M8. 

And  where  hay  was  bought  for  a  particular  use 
«nd  the  defendant  knew  plaintiff  would  not  buy 
an  inferior  quality,  it  was  held  tbat  the  sale  of  the 
bay  for  the  particular  purpose  ordinarily  implied  a 
certainty  that  it  was  fit  for  use.  Beals  v.  Olmstead, 
24  Vt.  lU,  68  Am.  Dec.  Ifia 

So  in  fiabcock  v.  Trice,  18  ID.  420, 88  Am.  Dea 
880,  where  there  was  an  executory  contract  to  de- 
liver oom,  the  court  held  it  must  be  fair  and  mer- 
chantable. 

Where  paris  green  was  purchased  for  the  pur- 
pose of  killing  worms  In  cotton,  the  court  held  tbat 
tbough  there  was  no  warranty,  3-et  a  contract  for 
tbe  sale  of  an  article  of  the  kind  contracted  for  was 
implied.  Jones  ▼•  George,  61  Tex.  815, 48  Am.  Rep. 
»0. 


Again  where  wool  was  sold  in  sacks  ana  marked 
and  described  in  tbe  invoice  with  the  seUer^s  knowl- 
edge as  of  a  speoiflc  quality,  tbe  court  held  there 
was  an  Implied  warranty  of  quality.  Richmond, 
T.  ft  Mfg.  Go.  y.  Farquar,  8  Blackf.  88. 

And  where  the  purchaser  wrote,  offering  a  cer- 
tain percentage  for  good  salable  com,  and  the  offer 
was  accepted,  the  court  Implied  a  warranty  as  to 
the  salability  of  tbe  com.  HoUoway  v.  Jacoby,  180 
Pa.  688. 

80  where  the  contract  was  for  two  carloads  of 
**  beef  cattle,**  selected  and  shipped  by  the  seller 
without  the  pnrohaser*s  inspection,  the  court  held 
that  there  was  an  implied  warranty.  Morse  v. 
Union  Stock  Yards,  14  L.  B.  A.  167, 81  Or.  889. 

In  the  case  of  a  commercial  contract  for  the  sale 
of  a  carero  of  ice  to  be  shipped  there  is  an  implied 
warranty  that  the  article  shall  be  merchantable. 
Murohle  v.  Cornell,  14  L.  B.  A.  488, 166  Mass.  80. 

Where  seed  was  sold  upon  the  understanding 
that  It  was  to  raise  a  crop,  there  was  an  implied 
warranty  of  fitness  for  that  purpose.  Shaw  v. 
Smith,  U  L.  B.  A.  681, 46  Kan.  884. 

Tn  >he  case  of  a  contract  for  the  purchase  of 
straw  to  be  used  by  the  purchaser  tn  the  manufact- 
ure of  "  horse  collars,**  a  use  known  to  the  seller, 
the  court  held  that,  tbe  straw  being  purchased  for 
a  specified  purpose  known  to  tbe  seller,  there  was 
an  implied  warranty  of  its  being  reasonably  fit  for 
tbe  purpose.  Lee  v.  J.  B,  Sickles  Saddlery  Oo.  88 
Mo.  App.  801. 

Where  wheat  was  sold  as  ^  genuine  Saswatcbewan 
Fife  wheat**  tbe  court  held  that  there  was  no 
breach  of  warranty,  even  though  there  were  some 
Impurities  there  being  no  warranty  of  Its  tielog 
pure.   Shatto  v.  Aberaetby,  85  Minn.  688. 

So  where  tbe  plaintiffs,  dealers  In  iron,  bought  a 
quantity  to  be  shipped  to  their  customers  who  re- 
quired It  to  be  '*  strictly  neutral,**  from  the  defend- 
ants  who  knew  the  purposes  and  character  re- 
quired, the  court  held  tbat  there  was  an  implied 
warranty  as  to  the  character  and  quality.  Phila- 
delphia 9t  B.  Goal  4  Iron  Oo.  v.:  Hoffman  (Pa.) 
Feb.  1, 1886. 

In  the  case  of  a  sale  of  a  certain  crop  of  com,  tbe 
court  held  the  agreement  executory  and  an  im- 
plied wamnty  of  merohantable  quality.  Hamil- 
ton V.  Ganyard,  84  Barb.  804. 

There  was  held  to  be  no  implied  wamnty  in  the 
sale  of  guano  by  one  not  himself  tbe  manufacturer 
thereof,  that  it  was  reasonably  fit  for  the  uses  for 
which  it  was  purohased,  and  tbe  seller  would  only 
be  liable  for  fraud.    Farrow  v.  Andrews,  09  Ala.  96. 

MatwLfaeturer, 
If  a  person  not  himself  skilled  in  manafactur-^. 
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Story,  Sales,  8  874;  VanWyck  T.  MUn,  69 
N.  T.  61,  26  Am.  Rep.  186;  J3(W!  v.  Sanbam,  21 
N.  T.  567,78  Am.  Dec.  168;  White  v.  Miiler, 
71  N.  T.  118,  27  Am.  Rep.  18;  Murray  v. 
i»mt<A,  4  Daly.  277;  Fish  ▼.  RosOerry,  22  Dl. 
288;  jr^w«  Y.  Gftw^,  66  Tex.  149,  42  Am.  Rep. 
689;  Getty  v.  Eountree,  2  Pinney,  879,  54  Am. 
Dec.  138,  See  also  Ketehum  v.  WeOe,  19  Wis. 
26;  Merriam  v.  FieHd.  24  Wis.  640;  Flick  v. 
Wetherbee,  20  Wis.  893;  Wolcott  ▼.  iftn*ii<.  86 
N.  J.  L.  262,  18  Am.  Rep.  488,  affirmed  in  88 
N.  J.  L.  496,  20  Am.  Rep.  425;  Shaw  ▼.  amiih, 
11  L.  R.  A.  681,  46  Kan.  884. 

It  may  be  claimed  that  there  was  no  implied 
warranty  of  breedlDg  qualities  in  the  bull  be- 
cause he  was  bought  by  the  plaintiff  on  in- 
spection. 

From  the  nature  of  the  case  there  could  be 
no  inspection  to  determine  whether  the  animal 
was  a  breeding  bull  or  not,  by  merely  looking 


at  him  and  examining  him  as  the  plaintiff  did. 

As  was  said  in  reference  to  the  copper  sheath* 
ing  in  Janes  v.  Bright,  6  Ring.  582,  an  in<» 
spection  would  have  ayailed  nothing,  as  th» 
defects  could  not  be  discovered  on  inspection* 

The  same  may  be  said  in  reference  to  the 
"Bristol  cabbage  seed"  in  White  ▼.  MiUer,  «ii- 
pra,  the  **  black"  in  Murray  v.  Smith,  mipra^ 
the  lumber  in  raftain  Merriam  y.  Field,  supra^ 
the  turnip  seed  in  J^okatt  y.  Mount,  supra,  and 
the  flax  seed  in  Smith  y.  Shain,  supra. 

A  mere  casual  yiew  or  examination  of  a 
chattel  by  a  purchaser  does  not  defeat  tb& 
warranty  which  the  law  would  otherwise  im- 
ply, on  the  sale  of  such  chattel,  when  such 
view  or  examination  would  determine  nothing 
as  the  qualities  which  the  law  implies,  under 
the  circumstances  of  such  sale. 

BootJiAy  y.  Scales,  27  Wis.  688;  Jones  y. 
Bright,  supra;  Jones  y.  Just,  L.  R.  8  Q.  B.  202; 


wants  an  artiole  for  any  partioaiar  porpose,  and 
applies  to  one  professing  skill  In  Its  manufacture, 
and  the  latter  fumlsbee  what  be  alleges  to  be  suit- 
able, the  purchase  Is  made  upon  the  Judgment  and 
responsibility  of  the  seller.  Hoe  y.  Sanborn,  Zi  N. 
Y.562,78Am.Dec.l63. 

He  is  presumed  by  his  skill  and  art,  to  undex^ 
stand  the  construction  of  his  machine,  and  its 
adaptation  to  the  purpose  for  which  it  was  de- 
signed.   Walton  y.  Ck>dy,  1  Wis.  420. 

The  manufacturer  or  maker  by  his  occupation 
holdd  himself  out  as  competent  to  make  articles 
reasonably  adapted  to  the  purposes  for  which  such 
or  similar  articles  are  designed.  Kellogg  Bridge 
Co.  y.  Hamilton,  110  U.  8. 106,  28  L.  ed.  86. 

Tf  the  buyer  relied,  and  under  the  circumstances 
of  the  case  had  reason  to  rely,  on  the  Judgment  of 
the  seller,  who  was  the  manufacturer  or  maker  of 
the  article,  the  law  implies  a  warranty  that  it  is 
reasonably  fit  for  the  use  for  which  It  was  designed, 
the  seller  at  the  time  being  informed  of  the  pux^ 
poae  to  deyote  it  to  that  use.   Ibid. 

There  is'an  implied  warranty  in  the  case  of  manu- 
factured articles  purchased  for  a  particular  use, 
made  known  at  the  time  of  the  sale  to  the  yehdor, 
that  they  are  reasonably  fit  for  the  use  for  which 
they  are  purchased.  French  y.  Yining,  100  Mass. 
182, 3  Am.  Rep.  440;  Dickinson  y.  Gay,  7  Allen,  29, 
81.  83  Am.  Dec.  6fi6;  Swett  y.  Shumway,  108  Mass. 
805, 8  Am.  Bep.  471;  Hight  y.  Bacon,  IM  Mass.  10; 
Howard  y.  Emerson,  110  Mass.  820 ;  Hoe  y.  Sanborn, 

21  N.  T.  662,  78  Am.  Bep.  168;  Waring  y.  Mason,  18 
Wend.  425, 489;  Howard  y.  Hoey,  28  Wend.  860,  85 
Am.  Dec.  672;  Uargous  y.  Stone,  5  N.  Y.  86;  Free- 
man y.  Clute,  8  Barb.  424;  Bagleyy.  deveiand  BoU. 
Mill  Go.  21  Fed.  Bep.  169 ;  Port  Carbon  Iron  Co.  y. 
Groves,  68  Pa.  149 ;  Downing  y.  Dearborn,  77  Me. 
467;  Gilson  y.  Bingham,  48  Vt.  410:  Pease  y.  Sabin, 
88  Yt.  482.  91  Am.  Dec.  864;  Bodgers  y.  Niles,  11 
Ohio  St.  48,  78  Am.  Dec.  280;  Byers  v.  Chapln,  28 
Obio  St.  806:  Dayton  y.  Hooglund,  39  Ohio  St.  671; 
Eagan  y.  Call.  84  Pa.  236,  75  Am.  Dec.  668;  Williams 
v.  Slaughter,  3  Wis.  847;  Chicago  Pkg.  &  Proy.  Co. 
y.  Tilton.  87  111.  547;  Dawes  v.  Peebles,  6  Fed.  Bep. 
866;  McClamrock  y.  Flint,  101  Ind.  278;  Brenton  y. 
Davis,  8  Blackf .  817,  44  Am.  Dec.  760 ;  Page  y.  Ford, 
12  Ind.  46;  Street  y.  Chapman,  29  Ind.  142 ;  Getty  y. 
Bountree,  J^iPinney,  879,  2  Chand.  28,  44  Am.  Dec 
188;  Wolcott  V.  Mount,  86  N.  J.  L.  262, 18  Adl  Bep. 
488 ;  Curtis  &  Co.  Mfg.  Co.  y.  Williams,  48  Ark.  825; 
Hood  y.  Bloch  Bros.  29  W.  Va.  244;  J.  I.  Case  Thresh- 
ing Mach.  Go.  V.  Smith,  16  Or.  881 ;  Smith  y.  High- 
tower,  76  Ga.  629:  Fisk  y.  Tank,  12  Wis.  277,  78  Am. 
Dec  737 ;  Ottawa  Bottle  ft  Flint  Glass  Co.  y.  Gun- 
ther,  81  Fed.  Bep.  206 :  Kellogg  Bridge  Co.  y.  Ham- 
ilton, 110!U.  S.  108,  28  L.  ed.  86;  Breen  y.  Moran 

22  L.  a  A. 


(Minn.)  Dec.  14, 1892;  Hauser  y.'  Gurran,  25  Ohio  U 
J.  62;  Conant  y.  National  Stat«  Bank  of  Terre 
Haute,  121  Ind.  823;  Union  Hide  ft  Leather  Co.  v. 
BeisBig,  48  HI.  75;  Kohl  y.  Lindley.  89  IlL  195.  8» 
Am.  Dec.  294:  Archdale  y.  Moore.  19  IlL  666 :  Mis* 
ner  y.  Granger,  9  111.  09;  Boblnson  Macb.  Works  y» 
Chandler,  66  Ind.  675 ;  Gerst  y.  Jones,  82  Gratt.  518,. 
84  Am.  Bep.  775;  Ketohum  y.  Wells,  19  Wis.  36; 
Woodle  y.  Whitney,  28  Wis.  65,  99  Am.  Deo.  lOB^ 
Walton  y.  Cody,  1  Wis.  420;  Kimball  ft  A.  Mfg.  Oo. 
y.  Vroman,  86  Mich.  810.  24  Am.  Bep.  668;  Bobsoa 
T.  Miller,  12  S.  a  586, 82  Am.  Bep.  618;  Snow  y.  Scho- 
macker  Mfg.  Cc  69  Ala.  Ill,  44  Am.  Bep.  6U9;  Field 
y.  Kinnear,  4  Kan.  476;  Ulrich  y.  Stohrer,  12  Phlla. 
199;  Pacific  Guano  Co.  y.  Mullen,  66  Ala.  582;  Her^ 
ring  y.  SkaggB,  02  Ala.  180,  84  Am.  Bep.  4 ;  Deming 
y.  Foster.  42  N.  H.  165 ;  Dickson  y.  Jordan,  88  N.  a 
160,  68  Am.  Dec  418;  Oyerton  y.  Phelan.  2  Head* 
445;  Donelson  y.  Toung,  1  Meigs,  156;  Brown  y. 
Murphee,  81  Miss.  91;  Cunningham  y.  Hall,  I 
Sprague.  404;  Leopold  y.  Van  Kirk,  27  Wis.  152; 
Philadelphia  ft  B.  Coal  ft  Iron  Co.  y.  HofTman  (Pa.) 
Feb.  1«  1886;  Whitmore  v.  South  Boston  Iron  Co.  % 
Allen,  66;  Taylor  y.  Cole,  111  Mass.  368 ;  Cosgrove  y» 
Bennett,  82  Minn.  871. 

Wherever  the  vendor  has  himself  manufactured 
the  article  sold,  or  procured  it  to  be  done  by  oth- 
ers, if  honesty  and  fair  dealing  must  be  enforced,, 
a  warranty  must  be  unplied.  Hoe  v.  Sanborn,  2L 
N.  Y.  662. 78  Am.  Dec  168. 

So  the  manufacturer  of  such  goods  impliedly 
warrants  them  to  be  made  in  a  workmanlike  man* 
ner.  Union  Hide  ft  Leather  Co.  v.  Beissig,  Kohl  y» 
Lindley  and  Archdale  v.  Moore,  tuitra;  Pease  y» 
Sabin,  88  Yt.  482, 91  Am.  Dec  364;  Waring  y.  Mason^ 
18  Wend.  425, 489. 

Yet  he  does  not  warrant  that  it  will  manufacture 
articles  of  a  peculiar  grade  and  quality.  Conant 
V.  National  State  Bank  of  Terra  Haute,  supra. 

So  where  the  manufacturer  knows  that  the  aiw 
tide  is  for  use  in  a  particular  place  the  law  im* 
plies  a  warranty  of  fitness  for  the  place  MoClam» 
rock  y.  Flint,  101  Ind.  278. 

But  if  the  purchaser  himself  understands  what^ 
be  wants,  and  selects  such  goods  as  he  deems 
adapted  to  the  purpose,  there  is  no  warrantf*. 
Hoe  V.  Sanborn,  supra. 

And  it  has  been  held  that  a  manufacturer  wa» 
entitled  to  the  same  protection  as  any  other  vend* 
or  of  the  goods  of  such  manufacturer  would  be«. 
the  rule  as  to  implied  warranties  in  the  case  of  a. 
manufacturer  being  abolished  in  Pennsylvania^ 
Matthews  y.  Harston,  8  Pittsb.  86. 

Where  the  party  ordered  a  machine  or  other  aiw- 
tide  from  a  manufacturer  and  designated  the  par-> 
ticular  kind  of  material  from  which  it  was  to  b* 
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2  Kent,  Com.  p.  479;  Barnard  ▼.  Kellogg,  77 
U.  S.  10  Wall.  883.  19  L.  ed.  987. 

J/e9irs.  Orion  ft  Osborn  and  J«  M* 
SmiUi  for  respoodenta. 

Pinney*  J.,  delivered  the  opinion  of  the 
court: 

There  is  no  ground  for  contending  that  the 
plaintiff  in  purchasing:  the  animal  in  ques- 
tion either  asked  the  opinion  or  judgment  of 
the  vendors  in  respect  to  its  procreative  ca- 
pacity,  nor  is  there  any  reasonable  or  rational 
ground  for  imputing  to  them  any  information 
or  knowledge  on  that  subject  not  possessed 
by  the  plaintiff,  although  they  had  raised  the 
bull,  and  were  stock  breeders.  The  plaintiff 
saw  and  inspected  the  animal  before  he  made 
the  purchase,  and  it  was  of  the  kind  he  de- 
Birea  to  purchase.  It  is  a  well -understood 
principle  of  the  common  law  in  England,  and 


almost  universal  in  this  country,  that  in  sales 
of  personal  property  in  the  absence  of  expresa 
warranty,  where  the  buyer  has  an  oppor- 
tunity to  inspect  the  commodity  or  thina^ 
sold,  and  the  seller  is  guilty  of  no  fraud,  ana 
is  neither  the  manufacturer  nor  grower  of  the 
thing  he  sells,  the  maxim  caveat  emptor  ap- 
plies. This  is  the  rule  laid  down  in  Ben- 
jamin on  Sales,  §  644 ;  Barnard  v.  Kellogg, 
77  U.  8.  10  Wall.  888,  19  L.  ed.  987 ;  Jonet 
V.  Just,  L.  R.  8  Q.  B.  202.  In  Eagan  v. 
Call  84  Pa.  286,  75  Am.  Dec.  658,  it  was 
held  that  where  the  buyer  has  had  oppor- 
tunity of  examining  the  thing  sold  there  i» 
no  implied  warranty  by  the  seller  against 
latent  defects  unknown  alike  to  himself  and 
to  the  purchaser.  The  doctrine  of  implied 
warranty  appears  to  be  founded  on  an  actual 
or  presumed  knowledge  by  the  vendor,  a» 
manufacturer,  grower,  or  producer,  of  the 


made  such  material  not  being  made  by  the  manu- 
facturer himseU;  there  was  held  no  Implied  war- 
ranty of  quality  or  fltnees  in  the  absenoe  of  proof  of 
want  of  reasonable  and  ordinary  care  on  the  manu- 
facturer's part  in  the  selection  of  Uie  material. 
8hoenberarer  v.  McEwen,  15  m.  App.  406. 

In  Ricketta  v.  Sisson,  9  Dana,  868, 85  Am.  Dec.  141, 
the  court  held  that  an  artificer  of  any  tort  was  not 
to  be  considered  as  undertaking  that  any  machine, 
instrument,  or  vesseL,  which  be  made  for  the  use 
and  by  the  direction  of  another,  and  according  to 
speciflcatiODS  furnished  by  his  employer,  should 
answer  the  purposes  for  which  it  was  designed  by 
the  projector. 

Where  the  article  Is'  to  be  of  a  particular  design. 
pattern,  or  model,  defined  and  understood  between 
tlie  parties,  the  article  conforming  to  the  design, 
there  is  no  implied  warranty  of  fitness  but  only  of 
the  materials  and  workmanship.  Cosgrove  v.  Ben- 
nett, 82  Minn.  871. 

But  in  the  case  of  the  sale  of  a  specific  article  by 
a  manufacturer,  where  the  purchaser  relies  upon 
his  own  judgment  there  Is  no  warranty  of  fitness 
for  the  required  purposes  implied.  Olivaot  v. 
Bkiyley,  5  Q.  fi.  288;  Chanter  v.  Hopkins.  4  Mees.  ft 
W.  8B9;  Whitmore  v.  South  Boston  Iron  Co.  2  Allen, 
SB;  Archdale  V.  Moore,  10  Hi.  565;  Howard  v.  Emer- 
son, 110  Mass.  8S0;  Port  Carbon  Iron  Go.  v.  Groves* 
68  Pa.  149. 

There  must  be  an  undertaking,  in  some  form, 
that  the  article  shaU  be  sufficient  for  the  pur- 
pose, otherwise  there  is  no  responsibility,  even 
though  the  vendor  knows  the  purpose  for  which 
the  purchaser  intends  to  use  the  article.  Wilson 
V.  Lawrence,  188  Mass.  818,  a  case  of  a  piano  sold 
by  a  manufacturer  to  a  dealer,  the  case  of  which 
checked,  the  court  holding  there  was  no  implied 
warranty  as  to  quality. 

In  Sanborn  v.  Herring,  supreme  court  of  New 
York,  6  Am.  L.  Beg.  N.  8.  457,  it  was  held  that  a 
manufacturer  who  has  his  goods  ready  for  sale  to 
bis  customers  places  himself  in  the  same  position 
as  other  merchants  with  respect  to  any  implied 
warranty,  none  being  implied  from  the  mere  fact 
that  he  is  the  maker  also. 

Where  a  bridge  company  having  partly  executed 
a  contract  to  construct  a  bridge,  assigned  their 
contract  to  another  who  agreed  to  complete  the 
same  within  a  given  time  for  a  stipulated  price, 
and  during  the  progress  of  the  work  under  such 
agreement  the  deficiency  of  the  work  of  the  com- 
pany, which  could  not  otherwise  have  been  discov- 
ered, became  apparent,  the  court  held  that  there 
was  an  implied  warranty  that  the  original  work 
was  reasonably  sufficient  for  the  purposes  for 
which  it  was  performed.  Kellogg  Bridge  Co.  v. 
Hamilton,  110  U.  S.  108, 28  L.  ed.  86. 
22L.R.A. 


Where  the  contract  was  to  deliver  a  pump  for 
the  specific  purpose  of  exhausting  water  from  a 
mine,  a  warranty  was  implied  as  to  its  form  and 
structure.  Getty  v.  Rountree,  2  Cband.  28, 54  Am, 
Dec.  188. 

Where  there  was  a  contract  to  exercise  skill  and 
labor  in  the  making  of  shingles  for  the  purpose  of 
covering  defendant's  house,  the  court  implied  a 
warranty  of  fitness  for  the  purpose.  Thomas  v. 
8impson,~80N.  C.  4. 

Where  there  was  a  contract  to  manufacture  ao<f 
furnish  bottles  as  *'export  beer  bottles"  without  any 
express  warranty  the  court  held  that  there  was  air 
implied  one  that  they  should  be  conformable,  as  to 
kind,  condition,  and  quality  to  that  which  wouldl 
be  understood  by  the  trade  from  the  term  **export 
beer  bottles.**  Ottawa  Bottle  k  Flint  Glass  Co.  v. 
Gunther,  81  Fed.  Rep.  208. 

Where  rags  were  sold  for  the  purpose  of  being' 
manufactured  into  paper,  it  was  held  that  the  war- 
ranty was  broken  if  they  could  not  be  used  for  that 
purpose  without  killing  or  sickening  the  employ^ 
engaged  in  such  manufacture.  Dushane  v.  BenO' 
dict,]20  IT.  8. 680,80  L.  ed. 8ia 

Where  the  seller  knows  that  the  goods  are  to  be 
used  for  a  particular  purpose  there  is  an  implied 
warranty  of  fitness.  Charles  Baumbach  Co.  v. 
Geesler,  79  Wis.  667,  wherein  the  purchaser  re- 
quested the  plaintiff  by  telephone  to  procure  for 
him  from  the  manufacturers  In  Europe  catchet 
wafers  of  a  certain  quality  suitable  for  holding 
patent  '^Headache  Wafers.** 

Where  the  contract  was  to  supply  brick  of  s 
particular  size  and  quality  for  a  specified  building 
according  to  specifications,  the  court  held  there 
was  an  implied  warranty  entitUng  the  purchaser 
to  damages  in  a  cross-action.  Bushman  v.  Taylor^ 
2  Ind.  App.  12. 

So  in  a  contract  for  the  sale  and  delivery  of  ma- 
chinery for  the  purpose  of  working  a  com  milf 
known  to  the  seller,  the  court  held,  there  having 
been  no  opportunity  to  inspect,  that  there  waa 
an  implied  warranty  of  reasonable  fitness  for  the 
purpose  for  which  it  was  to  be  used  and  that  it  waa 
in  merchantable  condition,  unless  the  terms  of  the 
order  excluded  such  warranty.  Blackmore  v^ 
Fairbanks,  70  Iowa,  282.  William  A.  Wood  Mower 
k  Reaper  Co.  v.  Thayer,  50  Hun,  616,  tu  the  same 
efTeot. 

Where  the  offer  was  for  the  purchase  of  *'good 
salable  com,**  and  the  seller  accepted  th^  offer  for 
one  carload  of  com,  the  court  implied  a  warranty 
that  the  com  was  good  and  salable.  HoUoway  Vr 
Jacoby,  120  Pa.  588. 

In  William  A.  Wood  Mower  k  Reaper  Go.  v. 
Thayer,  tupra^  where  the  defendant  was  the  factor 
of  the  plaintiffs  for  the  express  purpose  of  making 
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<iua11tie9  and  fitness  of  the  thing  sold  for  the 
purpose  tor  which  it  was  intended  or  is  de- 
sired, so  far  as  such  knowledge  is  reasonably 
pttainable.  The  rule  must  be  held  to  have  a 
rational  foundation,  and  to  be  not  of  a  purely 
Arbitrary  character.  It  does  not  impute  to  the 
seller  knowledj^e  as  to  qualities  or  fitness 


which  no  human  foresight  or  skill  can  attain, 
and  raise  an  implied  warranty  in  respect  to 
them,  when  the  vendor  and  purchaser  are  in 
equal  condition  as  to  the  means  of  knowl- 
edge, or  the  latter  must  have  understood  from 
the  nature  of  the  case  that  the  information, 
experience,  and  knowledge  of  Uw  vendor  are 


jalee  of  their  machlQes,  the  court  held  that  it  was 
of  the  very  eewmoe  of  the  oontraot  that  the  ma- 
■chines  they  made  should  be  salable. 

So  where  a  boiler  and  fireplaoe  were  sold  by  a 
manufacturer  for  the  purpose  of  ruunlng  a  grist 
olU  the  court  implied  a  warranty  of  sound  mate- 
rial and  workmanship.  Beers  ▼.  Williams,  16 
I11.e». 

80  where  the  iron  used  in  the  repair  of  a  machine 
t>y  the  manufacturer  proved  worthless  the  court 
Implied  a  warranty  of  fitness  of  material  and  work- 
manship. Union  Hide  ft  Leather  Co.  v.  Beinig,  48 
111.76. 

So  where  a  manufacturer  eniraged  '*to  furnish  a 
•team  boiler  suitable  to  the  engine*^  the  court  im- 
plied a  warranty  as  to  the  boiler  delivered.  Street 
V.  Chapman,  29Ind.  142. 

Again  where  the  contract  was  for  the  manufact- 
mre  and  sale  of  whiskey  barrels,  the  court  implied 
a  warranty  of  reasonable  fltness  for  the  use  intend- 
ed excepting  only  patent  defects.  Poland  v.  Mil- 
ler, 05  Ind.  887,  48  Am.  Bep.  790. 

Where  tobacco  boxes  were  agreed  to  be  furnished 
•for  the  season  for  packing  purposes,  the  dealers 
relying,  according  to  custom,  upon  the  manufact- 
urer as  to  the  nature  of  the  material,  and  not  test- 
ing the  same,  the  court  held,  the  boxes  being  un- 
4ea8oued  and  .causing  mold,  that  there  was  an 
implied  warranty  as  to  fitness.  Gerst  v.  Jones,  82 
•Gratt.  518,  84  Am.  Bep.  776. 

80  in  the  case  of  varnish  sold  for  the  manuf aot- 
4ire  and  finish  of  carriages  by  a  manufacturer,  the 
law  implied  a  warranty  that  the  article  so  man- 
uf actured  and  sold  was  adequate  to  the  purpose  for 
which  sold.    Bird  v.  Mayer.  8  Wis.  882. 

In  the  case  of  a  sale  by  a  manufacturer  of  leather 
for  the  particular  purpose  of  the  manufacturer, 
there  is  an  implied  warranty  of  soundness  for  those 
purpoc»es.    Downing  v.  Dearborn,  77  Me.  467. 

80  in  the  case  of  a  piano  sold  by  a  manufacturer 
to  the  dealer  for  resale,  there  is  an  implied  war- 
ranty as  to  the  material  and  workmanship,  and  fit- 
ness for  use,  and  that  it  is  reasonably  fit  as  a  good 
instrument  of  its  class  and  price,  and  if  below  its 
«tandard  a  breach  ensues.  Snow  y.  The  Schomack- 
erMfg.Co.  09  Ala.  Ill,  44  Am.  Bep.  608. 

Where  the  defendants  had  contracted  to  man- 
ufacture for  the  plalntiflS  an  iron  kettle  for  the 
purpose  of  making  iron  liquors,  and  to  deliver  it 
to  the  plalntHfs,  the  same  being  found  to  leak,  the 
.court  refused  to  allow  exceptions  to  the  instruc- 
tions in  the  court  below  that  the  defendants  hav- 
ing undertaken  to  deliver  the  kettle,  if  the  leak 
-was  caused  by  the  defendants  before  it  was  set  up 
either  by  careless  workmanship  or  transportation 
the  defendants  were  liable.  Taylor  v.  Cole,  111 
Mass.  868. 

Where  a  manufacturer  or  dealer  contracts  to 
supply  an  article  which  he  manufactures,  or  in 
which  he  deals,  to  be  applied  to  a  particular  pur- 
pose, so  that  the  buyer  necessarily  trusts  to  the 
Judgment  or  skill  of  the  manufacturer  or  dealer, 
there  is,  in  that  case,  an  implied  warranty  that  the 
jtrtide  is  reasonably  fit  for  the  purpoee  to  which  it 
18  to  be  applied.  Hight  v.  Bacon,  126  Mass.  10,  80 
jLtn.  Rep.  689. 

Where  a  manufacturer  who  had  previously  sup- 
plied goods  of  a  certain  quality  to  the  plaintiflT  sub- 
sequently filled  another  order  for  the  same  quality 
4>f  goods,  with  goods  of  an  inferior  nature,  the 
«3  L.  R.  A. 


court  held  him  liable  even  though  the  porohaser  did 
not  test  them  before  using,  having  a  right  to  rely 
upon  the  goods  being  of  such  quality.  Bagley  v. 
Cleveland  BoU.  Mill  Co.  21  Fed.  Bep.  169. 

Where  leather  was  sold  by  a  manufacturer  to  a 
shoe  manufacturer,  for  the  purpose  of  manufact- 
uring shoes,  the  court  held  there  was  an  im- 
plied warranty  of  tbe  soundness  and  suitability  of 
the  leather.    Downing  v.  Dearborn,  77  Me.  467. 

So  in  a  contract  for  the  sale  of  oil  barrels  not  fit 
for  use  until  prepared  by  a  certain  gluing  process 
the  court  held  that  there  was  an  implied  warranty 
that  the  work  was  suitable,  sufScient  to  oonsdtute 
a  defense  in  an*  action  for  their  price.  Buyers  v. 
Chapin,  28  Ohio  St.  806. 

Where  a  manufacturer  of  bolts  and  nuts  pur- 
chased of  a  consumer  a  ton  of  a  superior  brand  of 
iron  under  the  advice  of  the  manufactnrer  of  the 
iron  with  a  view  to  inducing  a  larger  sale  by  tbe 
first-mentioned  manufacturer  tbe  court  held  in  a 
oontraot  between  the  iron  and  the  bolt  and  nut 
manufacturer  a  warranty  implied  that  the  Iron  sold 
and  delivered  should  be  equal  to  that  tried  by  the 
latter.    Dayton  v.  Hooglund,  88  Ohio  St.  e7L 

Where  the  manufacturer  was  to  deliver  a  pump 
for  the  purpose  of  pumping  water  Crom  a  mine  the 
court  implied  a  warranty  of  form  and  structure 
suitable  to  that  purpose.  Qetty  v«  Bountree,  2 
Pincey,  879, 64  Am.  Dec  188. 

In  the  case  of  a  sale  of  a  piano  by  a  manufact- 
urer to  a  dealer,  where  the  case  of  the  instrument 
checked,  the  court  held  that  there  was  no  implied 
warranty  as  to  quality,  and  that  the  defendant  was 
only  bound  to  furnish  one  merchantable  and  sala- 
ble as  a  piano  at  some  price.  Wilson  v.  Lawrence, 
189  Mass.  818. 

In  Ketchum  v.  Wells,  19  Wis.  26,  where  stave  bolts 
were  to  be  manufactured  and  delivered  to  the  de- 
fendants, manufacturers  of  barrels  and  staves,  the 
-court  implied  a  warranty  of  fitness  for  the  purpose. 

So  in  the  case  of  fire  brick  knowingly  sold  for  a 
particular  purpose,  the  court  implied  a  warranty 
of  fitness  for  that  purpose.  Tacoma  Coal  Co.  ▼. 
Bradley,  8  Wash.  000. 

In  the  case  of  the  manufacture  of  a  steam  en- 
gine with  a  cut-off  known  as  '^Greens'  Patent  Cut- 
OflT,"  for  the  defendant,  and  represented  as  of 
particular  usefulness,  the  court  held,  in  an  aotion 
for  the  price,  it  appearing  that  it  was  claimed  by 
another  as  his  patent,  that  there  was  a  failure  of 
consideration  to  the  extent  of  the  value  of  the  cut- 
oflT  in  connection  with  the  engine.  Pacific  Iron 
Works  V.  Newhall,  84  Conn.  67. 

In  such  a  case  there  was  a  warranty  that  the  de- 
fendant would  have  a  right  to  use  the  patent. 
Ibid. 

Upon  the  sale  of  tobacco  to  a  manufactnrer  to 
be  manufactured,  the  court  held  that  the  words 
**HOund  order,**  meant  to  insure  the  sound  condi- 
tion at  the  time  of  arrival  at  the  factory  and  for  a 
reasonable  time  afterwards.  Beynolds  v.  Palmer, 
21  Fed.  Bep.  488. 

Where  philntifls.  manufaotureis  of  steel,  with 
full  knowledge  of  the  uses  to  which  the  steel  was 
to  be  applied,  wrote  defendants,  manufacturers  of 
axes,  offering  best  axe  cast  steel  equal  to  any 
brand  of  English  cast  steel,  the  court  held  there 
was  an  Implied  warranty  that  the  steel  made  arti- 
cles as  good  as  the  best  English  in  quality.  Park 
V.  Morris  Axe  k  Tool  Co.  4  Lans.  103.  / 
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oot  superior  to  his  own.  The  case  we  are 
<x>ii8ideriDg  is  not  one  where  the  buyer  can 
be  said  necessarily  or  at  all  to  have  trusted 
to  the  judgment  or  skill  of  the  manufacturer, 
grower,  producer,  or  dealer,  instead  of  his 
own.'  J<mM  V.  Ju9t,  L.  R.  3  Q.  B.  202.  Be- 
cause the  defendants  raised  the  bull  they  sold 


to  the  plaintiff  they  are  not  chargeable  with 
any  knowledge,  or  opinion  even,  in  respect 
to  a  matter  beyond  the  reasonable  scope  of 
human  knowledge,  namely,  whether  the  bull 
would  prove  impotent,  and  to  be  wholly 
destitute  of  the  power  of  procreating  his 
kind ;  and  hence  tne  ground  of  presumed  or 


Where  the  oontraot  was  f or  the  manufaoture  of 
a  steam  engine  and  boiler  which  proved,  after  fair 
trial,  not  to  acoompUsh  the  end  for  which  designed, 
the  court  held,  the  contract  being  executory,  that 
the  article  might  be  returned  within  a  reasonable 
time  upon  the  implied  warranty.  Freeman  v. 
aute,8Barb.4S4. 

Where  ice  was  sold  to  a  retail  dealer  with  a 
Imowledge  that  it  was  for  resale  to  customers, 
without  disclosing  its  known  Impure  condition, 
the  court  held  there  was  deceit  which  exempted 
the  purchaser  from  payment  of  the  full  price  even 
though  he  had  sold  the  same  and  no  represents^ 
tioDs  were  made  as  to  quality  even  though  the 
purchaser  .'inquired  of  others.  Jok>lin  Water  Co. 
V.  Bathe,  41  Mo.  App.  28S. 

Where  the  plain  tills  contracted  with  the  defend- 
ant for  the  manufacture  of  articles  described  as 
••all  the  horn  chains  they  manufacture,*'  the  ques- 
tion was  .whether  the  words  **hom  chains  manu- 
factured'* Implied  a  warranty  that  the  chains  were 
wholly  of  horn,  the  court  ruled  that  if  there  was  an 
article  called  and  known  by  that  name  made  partly 
of  horn  and  partly  of  hoof,  and  such  an  article 
was  Intended,  it  was sufiBclent.  Swett  v.  Shumway* 
102  Mass.  866, 8  Am.  Bep.  471. 

In  Troy  Laundry  Mach.  Co.  v.  Henry  COr.)  Nov. 
28, 1882,  the  contract  was  for  a  roll  body  Ironer  and 
machinery  and  pully  to  operate  the  same,  the  court 
held  that  the  fact  that  the  machine  did  not  work 
right  by  reason  of  the  puUy  being  unfit  was  due  to 
■a  breach  of  the  Implied  warranty  as  to  the  pully 
and  not  of  the  machine  so  as  to  bar  an  action  f  o.r 
the  price  of  the  latter. 

Where  the  sale  was  of  sweet  pickled  pork 
'Shoulders  deliverable  at  Dubuque  for  shipment  to 
the  plaintiff  without  an  opportunity  of  examina- 
tion or  knowing  of  its  qualities,  which  upon  in- 
spection on  deU^'ery  showed  nothing  wrong  except 
that  the  pickle  was  not  as  pure  as  it  might  have 
been,  the  bad  qualities  only  appearing  upon  smok- 
tnir  It,  the  court  held  that  there  was  no  implied 
warranty  of  quality.  Ryan  v.  Ulmer,  106  Pa.  8&S, 
86  Am.  Bep.  810. 

Wliere  the  order  called  for  **1  No.  4  safe  with  com- 
bination lock,"  and  the  plalntiffls  shipped  one  of 
their  make  **No.  4  with  combination  lock,*'  the 
court  held  there  was  a  Rtrict  compliance  with  the 
order  and  that  there  was  no  implied  warranty  as 
to  the  merit  or  usablenees  of  the  lock.  Tllton  Safe 
-Co.  ▼.  Tisdale,  48  y  t.  88. 

Depredation  of  arttele. 

A  warranty  will  not  be  implied  against  a  neces- 
sary and  likely  depreciation  in  quality  between  the 
date  of  the  contract  and  the  delivery  of  the  arti- 
cle.   Reynolds  v.  Palmer,  81  Fed.  Rep.  488. 

Where  a  manufacturer  contracts  to  deliver  a 
manufaotured  article  at  a  distant  place  he  must 
stand  the  risk  of  any  ordinary  or  unusual  deterio- 
ration«  bat  the  vendee  is  bound  to  accept  the  arti- 
cle if  only  deteriorated  to  the  extent  that  it  is 
necessarily  subject  to  in  its  course  of  transit  from 
one  place  to  the  other;  he  must  bear  the  risk  of  the 
deterioration  necessarily  oonsequent  upon  the 
transmission.  Bull  v.  Robinson,  10  Exch.  848; 
Kaon  V.  Bverston,  88  Ind.  8S6;  Leggat  v.  Sandsale 
Brewing  Oo.  60  IlL  158;  English  v.  Spokane  Com- 
inlMlon  Oo.  57  Fed.  Bep.  461,  a  case  of  shipment  of 
-€(88  and  potatoes. 
22  ^.R.  A. 


In  the  case  of  goods  purchased  for  shipment  for 
a  particular  trade,  the  warranty  only  extends  to 
the  condition  of  the  goods  (hams)  at  the  time  of 
sale,  the  question  as  to  their  unsoundness  at  the 
end  of  the  voyage  being  for  the  Jury  to  find 
whether  the  defects  were  latent  and  existed  prior 
or  subseq  uent  to  shipment.  Leopold  v.  Van  Kirk, 
27  Wis.  168. 

Where  goods  were  shipped  from  a  distance  with- 
out any  opporiunlty  of  examination  of  quality, 
the  court  allowed  evidence  of  bad  quality  wben 
received  toarether  with  expert  evidence  to  show 
that  if  properly  packed  and  good  when  shipped 
the  goods  ought  not  to  have  spoiled  by  the  way. 
Ryan  v.  Ulmer,  108  Pa.  838. 56  Am.  Rep.  810. 

Where  com  meal  was  purchased  as  kiln-dried 
com  meal,  for  shipment,  tne  court  held  that  there 
was  an  Implied  warranty  that  It  was  properly 
packed  and  fit  for  such  shipment,  but  that  such 
warranty  did  not  extend  to  any  length  of  time. 
Mann  v.  Bverston,  88  Ind.  865.        • 

But  where  ale  was  sold  for  transportation  and 
resale  the  court  refused  to  imply  a  warranty  of 
quality  so  as  to  cover  transportation  for  a  consid- 
erable distance  or  as  to  Its  quality  at  the  end  of 
such  a  voyage.  Leggat  v.  Sandys  Ale  Brewing  Co. 
60I1L168. 

Latent  defects. 

The  universal  doctrine  is.  that  whenever  the 
article  sold  has  some  latent  defect  which  is  known 
to  the  seller,  but  not  to  the  purchaser,  the  former 
is  liable  for  this  defect.  If  he  fails  to  disclose  bis 
knowledge  on  the  subject  at  the  time  of  the  sale. 
Hoe  V.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec.  168. 

The  fact  that  one  dealer  knows  the  purposes  for 
which  the  other  dealer  purchased  does  not  render 
him  liable  for  unknown  defects  which  make  the 
article  unfit  for  use.  Howard  v.  Emerson,  110 
Mass.  880. 

Upon  the  sale  of  a  chattel  by  a  manufacturer,  a 
warranty  is  implied  that  the  article  is  sold  free 
from  any  latent  defects  growing  out  of  the  process 
of  manufacture  the  knowledge  of  the  vendor  be- 
ing presumed  superior.  White  v.  Bllller,  71 N.  Y. 
118, 87  Am.  Rep.  18;  Hoe  v.  Sanborn,  «upra;  Leopold 
V.  Van  Kirk,  27  Wis.  158;  Pease  v.  Sabin,  88  Vt.  438, 
01  Am.  Dec.  864;  Hoult  v.  Baldwin,  67  Cal.  610. 

Yet  if  the  defect  is  in  the  materials  employed, 
such  liability  only  attaches  in  case  of  knowledge 
of  the  defect.   Hoe  v.  Sanborn,  stipro. 

The  fair  presumption  Is  that  the  maker  or  man- 
ufacturer understands  the  process  of  its  manufact- 
ure, and  is  cognizant  of  any  latentidefects  caused 
by  such  process  and  against  which  reasonable  dili- 
gence might  have  guarded.  KeUogg  Bridge  Co.  v. 
HamUton,  110  U.  8. 108, 88  L.  ed.  86. 

The  doctrine  of  caveat  emptor  does  not  apply  to 
the  case  of  a  latent  defect  in  goods  purchased  for 
a  specific  purpose,  known  to  the  plaintiffs  and  con- 
cealed by  them  from  the  defendant.  Downmg  v* 
Dearborn,  77  Me.  4B7. 

The  same  conclusion  was  arrived  at  in  the  case 
of  sales  for  a  particular  purpose  known  to  the 
seller  in  Boothby  v.  Scales,  87  Wis.  626. 

If  there  is  no  opportunity  to  inspect  the  article, 
or  if  from  the  situation  inspection  is  Impracticable 
or  useless,  it  is  unreasonable  to  suppose  that  the 
purchaser  bought  on  his  own  Judgment  or  that  he 
did  not  rely  on  the  Judgment  of  the  seUer  as  to  la* 
18 
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reasonably  imputed  knowledge  as  a  founda- 
tion in  this  case  of  an  implied  warranty 
wholly  fails.  In  the  case  of  White  v.  Mill^, 
71  N.  Y.  118,  131,  27  Am.  Rep.  13,  it  is  said 
in  relation  to  the  case  of  a  manufacturer  that 
the  rule  of  implied  warranty  "is  based  on  the 
presumed  superior  knowledge  of  the  vendor, " 


and  that,  in  the  cnse  of  a  producer  or  growe. 
of  seeds,  there  seems  to  be  the  same  reason 
for  implying  a  warranty  on  a  sale  of  seeds 
by  the  grower  that  they  are  not  defective 
from  improper  cultivation  as  to  imply  a 
warranty  of  freedom  of  defects  in  manu- 
facture on  a  sale  by  a  manufacturer  of  the 


tent  defects  of  which  the  latter,  if  he  used  due 
care,  must  have  been  Informed  during  the  process 
of  manufacture.  Kellogfir  Bridge  Co.  v.  Hamilton, 
tupro. 

Where  the  contract  was  to  manufacture  and  de- 
liver steam  boilers  for  the  purpose  of  running  en- 
gines at  a  rolling  mill,  the  court  held  that  there 
was  an  implied  warranty  that  they  should  be  free 
from  defects  of  material  and  workmanship,  latent 
or  otherwise,  as  rendered  them  unfit  for  tbe  uses 
required  of  them.  Bodgera  v.  Niles,  11  Ohio  St.  48, 
78  Am.  Dec.  290. 

Under  the  Louisiana  law  there  is  an  implied  war^ 
ranty  against  latent  defects.  Buikley  v.  Honoid, 
60  IT.  S.  10  How.  800, 15  L.  ed.  868:  Ovil  CJode,  arts. 
£450, 2451,  a  case  of  the  sale  of  a  vessel  decayed  and 
rotten  in  the  hull,  to  discover  which  it  would  have 
been  necessary  to  strip  and  bore. 

Knowledoe  of  purpose. 

It  is  a  doctrine  of  the  civU  law  that  there  is  an 
implied  warranty  of  fitness  of  an  article  for  a  spe- 
cific purpose,  from  the  knowledge  on  the  seller^s 
part,  that  the  article  is  required  for  that  purpose, 
Bartiett  v.  Hoppock,  84  N.  Y.  118,  88  Am.  Dec.  428. 

The  scienter  is  not  only  a  material  but  a  vital 
point  of  the  case.  French  v.  Yining,  102  Mass.  182, 
8  Am.  Bep.  44a 

It  is,  in  the  absence  of  a  warranty,  tbe  gist  of  the 
action.    Kingsbury  v.  Taylor,  28  Me.  508,  50  Am« 

The  question  is  one  of  fact  as  to  the  actual  con- 
tract between  the  parties.  Hoe  v.  Sanborn,  21  N. 
Y.  662,  78  Am.  Dec  368. 

If  the  vendor  can  be  proved  to  have  had  knowl- 
edge of  the  defect,  and  failed  to  disclose  it,  he  is 
liable.    IMd, 

When  the  knowledge  of  the  vendor  is  proved  by 
direct  evidence,  his  responsibility  rests  upon  the 
ground  of  fraud,  ibid.;  Kingsbury  v.  Taylor, 
iuprcu 

An  implied  warranty  In  respect  to  quality  rests 
npon  a  presumption,  in  tbe  particular  case,  that 
the  vendor  knew  of  the  defect.  Hoe  v.  Sanborn, 
supra;  Moses  v.  Mead,  1  Denio,  S78, 48  Am.  Dec.  678; 
Hauser  v.  Curran,  25  Ohio  L.  J.  52. 

The  manufacturer  of  a  machine  who  knows  that 
It  is  to  be  used  for  a  specified  purpose,  impliedly 
warrants  its  fitness  for  that  purpose.  Hauser  v. 
Curran,  supra;  Modamrock  v.  Flint,  101  Ind.  278; 
Brenton  v.  Davis,  8  Blackf,  817,  44  Am.  Dec.  760; 
Page  V.  Ford,  12  Ind.  46;  Street  v.  Chapman,  28 
Ind.  142;  Gerst  v.  Jones,  32  Gratt.  618. 34  Am.  Bep. 
776:  Conant  v.  National  State  Bank  of  Terre 
Haute,  121  Ind.  828;  Kellogg  Bridge  Co.  v.  Hamil- 
ton,  110  IT.  8. 106, 28  L.  ed.  86;  Ottawa  Bottle  &  Flint- 
Glaes  Co.  v.  Gunther,  81  Fed.  Bep.  208;  Pease  v. 
Sabin,  88  Vt.  432,  91  Am.  Dec.  864;  Van  Wyck  v. 
Allen,  69  N.  Y.  61, 25  Am.  Bep.  136;  Chapin  v.  Dob- 
son,  78  N.  Y.  74,  82,  84  Am.  Bep.  612;  Lee  v.  J.  B. 
Sickles  Saddlery  Co.  38  Mo.  App.  201;  Chester  Steel 
Castings  Co.  v.  Brownscombe,  7  Kulp,  186. 

Where  the  purchaser  has  no  opportunity  to  ex- 
ercise his  own  Judgment,  and  therefore  relies  upon 
that  of  tbe  vendor,  a  warranty  of  fitness  will  be 
implied.  Brantley  v.  Thomas,  22  Tex.  270, 78  Am. 
Dec.  264;  Chester  Steel  Castings  Co.  v.  Browns- 
combe, supra;  Best  v.  Flint,  58  Yt.  548,  66  Am.  Bep. 
670. 

Where  the  vendor  is  not  the  manufacturer,  and 
2«  L.  R.  A. 


where  the  vendee  has  equal  knowledge  and  oppor- 
tunity of  knowledge  of  the  character  or  quality 
of  the  article  sold,  the  vendor  is  only  liable  upon 
an  express  warranty.  Bartiett  v.  Hoppock,  84  N. 
Y.  118, 88  Am.  Dec.  428;  Kellogg  Bridge  Co.  v.  Ham- 
ilton, 110  U.  S.  108, 88  L.  ed.  86. 

It  has  been  held  that  even  though  tbe  vendor  has- 
knowledge  of  the  purposes  for  which  the  purchaser 
intends  to  use  tbe  article,  yet  there  must  be  an  un- 
dertaking, in  some  form,  that  the  article  shall  be 
sufficient  for  the  purpose.  Wilson  v.  Lawrence,. 
130  Mass.  818,  where  a  piano  was  sold  by  a  manu- 
facturer to  a  dealer,  the  case  of  which  checked,  tho 
court  holding  there  was  no  implied  warranty  as  tr> 
quality. 

Knowledge  will  not  be  inferred  where  the  vend- 
or presumes  the  purposes  for  which  the  goods  are 
to  be  used,  in  the  absence  of  fraud.  Bight  v.  Ba> 
con,  126  Mass.  10, 80  Am.  Bep.  689. 

Thus  where  the  plaintiff  purchased  **xx  pipe 
iron**  for  a  specific  purpose  requiring  the  iron  to 
be  soft,  and  tough,  that  purchased  being  hard  and 
brittle,  and  unfit  for  the  purpose,  the  couit  held 
the  vendor  not  being  the  manufacturer,  that  it  was 
not  enough  to  show  that  the  plaintiif  knew  the 
purpose,  and  that  a  specific  warranty  should  have 
been  exacted  and  his  knowledge  oould  not  be  pre- 
sumed.   Dounce  v.  Dow,  64  N.  Y.  411. 

In  strong  cases,  however,  the  court  will  presume 
the  knowledge  on  tbe  part  of  the  vendor  without 
proof  and  hold  him  responsible  upon  an  implied 
warranty.  Hoe  v.  Sanborn,  21  N.  Y.  552, 78  Anu 
Dec.  168. 

Effect  of  inspectUm, 

If  the  purchaser  inspects  for  himself  the  specific 
goods  sold,  and  there  is  no  express  warranty,  and 
the  seller  is  guilty  of  no  fraud,  and  is  not  himself 
the  manufacturer  of  the  goods  sold,  the  doctrine 
caveat  emptor  applies  even  though  the  seller  pre> 
sumed  the  purposes  for  which  the  goods  were  re> 
quired.  Hight  v.  Bacon,  126  Mass.  10, 80  Am.  Bep. 
689;  Dounce  v.  Dow,  64  N.  Y.  411:  Cunningham  v. 
HalL  4  Allen,  268;  Lindley  v.  Bunt,  22  Fed.  Bep.  52. 

Where  the  means  of  knowledge  are  at  hand,  and 
equally  available  to  both  parties,  and  the  subject 
is  open  to  the  inspection  of  both  parties  alike, 
there  is  no  implied  warranty.  Boochi  v.  Schwa- 
bacher,  88  La.  Ann.  1864. 

On  the  sale  of  an  article  by  a  specific  description 
not  inspected,  but  known  to  the  parties,  there  is  an 
implied  warranty  of  the  particular  description,  but 
not  of  quality  or  value.  Catohings  v.  Hacke,  16 
Mo.  App.  51;  Whitaker  v.  McCormlck,  6  Mo.  App. 
U4. 

An  opportunity  to  inspect  the  goods  must  be 
given  before  the  maxim  caveat  emptor^  can  apply. 
Hood  V.  Bloch  Bros.  28  W.  Va.  244. 

A  warranty  of  kind  may  be  inferred  upon  a  sale 
of  seed  from  a  bona  fide  statement  of  tbe  vendor 
as  to  kind  in  capes  where  an  Inspection  will  not 
help  the  purchaser.  Woicott  v.  Mount,  88  N.  J.  L. 
496, 20  Am.  Bep.  425. 

Where  the  goods  are  in  transit  and  tbe  purchaser 
has  had  no  opportunity  of  examining  them,  they 
must  be  merchantable  in  quality.  Newbery  v. 
Wall,  8  Jones  &  S.  106,  where  jute  was  found  to  be 
inferior  in  quality.  Cleu  v.  McPberson,  1  Bosw. 
489;  Heed  v.  Bandall,  28  N.  Y.  858, 86  Am.  Dec  805; 
and  Peck  v.  Armstrong,  88  Barb.  216|  followed. 
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article  made  by  him.  ''The  grower  of  seeds 
must  be  presumed  to  be  cognizant  of  any 
omissions  or  negligence  in  cultivation, 
whereby  they  have  been  deteriorated  or  ren- 
dered unfit  for  use ;"  as,  in  the  case  cited,  in 
relation  to  a  sale  of  cabbage  seed  which  bad 
been  crossed  with  oUier  varieties,  and  ren- 


dered impure  by  being  raised  in  close  prox- 
imity with  them.  In  Van  Wyek  v.  AUen,  69 
N.  Y.  61,  25  Am.  Rep.  186,  cited  by  appel- 
lant's counsel,  the  article  sold  was  repre- 
sented to  be  of  a  particular  kind,  when  it  was 
not,  and  there  was,  therefore,  an  express 
warranty.     In  Fliek  v.    Wetherbee,  20  Wis. 


Where  the  purchaser  has  no  opportunity  of  ex- 
amininff  the  ffoods,  there  is  an  Implied  warranty  as 
to  quality  for  the  purpoees  desired  and  also  that 
they  are  merchantable.  Curtis  A  Co.Mf  g.  Go.  ▼.  Wil- 
liams, 48  Ark.  836;  Getty  v.  Bountree,  2Plnney,879, 
9  Chand.  28, 64  Am.  Dec  188;  Hood  v.  filooh  Bros, 
supra;  J.  I.  Case  Threshing  Mach.  Co.  v.  Smith,  16 
Or.  881;  Smith  v.  Hlghtower,  76  Oa.  629;  Woloott  v* 
Mount.  86  N.  J.  L.  862,18  Am.  Bep.  488;  Dawes  v.  Pee- 
bles, 6  Fed.  Bep.  866,  a  case  of  soda  water  apparatus: 
Kohl  ▼.Iilnd]ey,88IU.  196.80  Am.  Dec.  294,  as  to 
quality  and  condition;  Best  v.  Fllnt.58  Yt.  648,66  Am. 
Bep.  670,  where  hogs  were  sold  for  market  relying 
upon  the  vendor's  Judgment;  Osgood  v.  Lewis,  2 
Harr.  A  G.  486, 18  Am.  Dec.  317;  Merrlam  v.  Field,  24 
Wis.  640,  where  lumber  In  rafts  was  sold,  its  inspec- 
tion being  Incapable  of  performance.  Chicago  Pkg. 
ft  Pro  V.  Co.  V.  Tilton,  87  Dl.  647. 

Such  a  rule  however  would  not  seem  to  apply  to 
the  case  of  a  sale  of  a  dealer  not  himself  the  man- 
ufacturer.   Ibid, 

Such  a  warranty  has  been  held  to  exist  In  the 
case  of  executory  contract,  even  where  there  is  an 
opportunity  to  Inspect.  Mlsner  v.  Granger,  9  HI.  60l 

So  where  the  vendee  does  not  Inspect  the  prop- 
erty but  relies  upon  the  seller,  the  former  Is  not 
bound  by  defects  which  would  have  been  noticed 
upon  Inspection.  Hanks  v.  McKee,  2  Lltt.  (Ky.)  227, 
18  Am.  Dec.  266w 

The  doctrine  of  an  implied  warranty  from  the 
Cact  of  no  opportunity  to  inspect  applies  only  to 
cases  where  such  inspection  Is  Impracticable  and 
not  to  cases  where  it  is  merely  inconvenient  or  labo- 
rious. Hyatt  V.  Boyle,  6  Gill  ft  J.  UO,  26  Am.  Dec. 
278w 

ArtMM  of  /ood,  etc 

In  the  case  of  the  sale  of  articles  of  food  to  be 
consumed  directly  in  domestic  uses,  there  Is  as  be- 
tween the  dealer  and  consumer  an  implied  war- 
ranty that  such  articles  are  sound  and  wholesome. 
Wlnsor  V.  Lombard,  18  Pick.  61;  French  v.  Ymlng, 
102  Mass.  182, 8  Am.  Bep.  440;  Howard  v.  Bmerson, 
110  KasB.  320;  Yan  Bracklin  v.  Fonda,  12  Johns.  468, 

7  Am.  Dec  839;  Moses  v.  Mead,  1  Denlo,  878,  48  Am. 
Deo.  978;  Hoe  v.  Sanborn,  21 N.  Y.  662, 78  Am.  Deo. 
168;  Hart  v.  Wright,  17  Wend.  287,  272;  Hyland  v. 
Sherman,  2  B.  D.  Smith,  284;  Divine  v.  McCormlck, 
60  Barb.  116;  Burch  v.  Spencer,  16  Hun,  604;  Hoover 
V.  Peters,  18  Mich.  61:  Goad  v.  Johnson,  6  Heisk. 
840;  Lukens  v.  Frelund,  27  Kan.  664;  Sinclair  v. 
Hathaway,  67  Mldh.  60,  68  Am.  Bep.  827;  Byder  v. 
ISeltge,  21  Minn.  70;  MoNaughton  v.  Joy,  1  W.  X.  C. 
€70:  Osgood  v.  Lewis,  2  Harr.  ft  G.  496, 18  Am.  Dec. 
817:  Jones  v.  Murray,  8  T.  B.  Mon.  88;.Moore  v.  Mc- 
Klnlay,  6  Gal.  471;  Getty  v.  Bountree,  2  Pinney,  879, 
t  Cband.  28, 64  Am.  Dec  188;  Fairbank  Canning  Cc 
▼.  Metzger,  48  Hun,  71;  Copas  v.  Anglo-American 
Provision  Co.  78  Mich.  6a;  Williams  v.  Slaughter, 

8  Wis.  847;  Humphreys  v.  Comllne,  8  Blackf.  616. 
Such  purchases  being  usually  made  with  a  reli- 
ance upon  the  supposed  skill  of  the  seller.   French 
w.  Ylnlng,  tupnu 

Warranty  of  fitness  is  implied  in  such  cases  from 
the  payment  of  a  sound  price.  Yan  Bracklin  v. 
Fonda  and  Hart  v.  Wright,  supra. 

Where  there  was  some  evidence  that  the  defend- 
ant knew  the  animal  to  be  diseased  before  it  was 
slaughtered,  the  court  held  that  In  the  sale  of  pro- 
visions for  domestic  use,  the  vendor  was  bound  to 
99L.a  A. 

;  .  See  also  34  L.  R.  A.  4(54. 


know  that  they  were  sound  and  wholesome  at  hlf 
peril.    Yan  Bracklin  v.  Fonda,  tuprcu 

Where  the  plaintiffs,  buyers  and  packers  of  pork 
for  shipment  for  market  for  food,  purchased  a  hog 
from  defendant  who'iknew  the  same  to  be  boar 
meat  unfit  for  food,  that  It  was  intended  to  be  used 
for  food,  and  not  for  manufacture  into  grease  or 
tallow,  and  that  they  concealed  and  denied  the 
facts,  the  court  implied  a  warranty  of  fitness  for 
food.    Borch  v.  Spencer,  supra. 

Where  a  heifer  was  sold,  the  vendor  knowing  it  to 
be  for  Immediate  consumption,  and  having  knowl- 
edge or  reason  to  suspect  that  it  is  diseased  and  un- 
wholesome, thel  vendor  was  held  bound  to  make 
his  knowledge  known  even  though  the  disease  was 
not  externally  visible.  Divine  v.  McCormlck,  supra. 

In  Goad  v.  Johnson,  6  Heisk.  840,  the  court  held 
that  the  rule  making  the  seller  responsible  for  de- 
fects unknown,  applied  to  provisions  only  and  was 
founded  upon  statutory  enactment  and  not  upon 
any  implied  warranty. 

In  Sinclair  v.  Hathaway,  67  Mich.  60, 58  Am.  Bep. 
827,  where  a  baker  sold  bread  at  a  discount  to  a 
peddler,  for  sale,  not  as  a  wholesale  dealer  but  as  a 
mere  middleman  and  acting^as  his  agent  in  his  em- 
ploy, the  court  held  that  a  baker  impliedly  war- 
ranted the  wholesomenesB  of  his  bread. 

It  has,  however,  been  denied  that  anything  can 
be  Inferred  from  the  sale  of  provisions,  which  may 
not  be  inferred  from  a  like  purpose  in  other  cases. 
Wright  V.  Hart,  18  Wend.  464;  Emerson  v.  Brigham: 
10  Mass.  197;  Wlnsor  v.  Lombard,  18  Pick.  67. 

Where  hams  were  purchased  from  a  wholesale 
dealer  and  manufacturer  without  an  opportunity 
of  Inspection,  and  packed  by  a  process  unknown 
to  the  purchaser,  there  was  held  to  be  an  Implied 
warranty  of  their  fitness  for  food.  Copas  v.  Anglo- 
American  Provision  Co.  78  Mich.  641. 

But  where  the  question  arises  as  between  one 
dealer  and  another,  as  where  such  articles  are  sold 
as  merchandise  and  not  as  food  or  provisions,  the 
courts  have  held  that  there  Is  not,  in  the  absence 
of  fraud,  any  such  Implied  warranty  of  fitness. 
Howard  v.  Emerson,  110  Mass.  320:  Emerson  v. 
Brigham,  and  Wlnsor  v.  Lombard,  mpra:  Hart  v. 
Wright,  17  Wend.  267;  Wright  v.  Hart.  18  Wend.  448; 
MosesT.  Mead,  1  Denlo,  878,  48  Am.  Dec  673;  Bum- 
by  V.  Bollltt,  16  Mees.  ft  W.  644:  Giroux  v.  Btedman, 
146  Mass.  480;  Binschler  v.  JeUffe  ,0  Daly,  468:  Gold- 
rich  V.  Byan,  8  E.  D.  Smith,  824:  BCiller  v.  Scberder, 
2  N.  Y.  262;  Byder  v.  Neltge,  21  Minn.  70;  Mattoon 
V.  Bice,  102  Mass.  236;  Hyland  v.  Sherman,  2  R  D. 
Smith,  284;  Goad  v.  Johnsom  6  Heisk.  810;  Jones  v. 
Murray,  8  T.  B.  Mon.  88;  Humphreys  v.  Comllne,  8 
Blackf.  510;  Ealrbank  Canning  Co.  v.  Metsger,  48 
Hun,  7L 

So  In  Humphreys  v.  Comllne,  supra,  where  mo- 
lasses was  sold  in  barrels  as  merchandise,  the  court 
holding  that  an  inspection  was  not  Impracticable. 

And  where  a  farmer  killed  a  hog  and  sold  it  with 
a  knowledge  that  it  was  to  be  used  for  food,  the 
court  held  there  was  no  implied  warranty  as  to  fit- 
ness for  human  food,  the  sale  not  being  made  by 
common  dealers  or  marketmen,  and  only  a  casual 
one  without  any  guilty  knowledge  of  the  defect. 
Giroux  V.  Stedman,  Wfpra. 

In  Emerson  v.  Brigham,  10  Mass.  197,  a  case  of  a 
sale  of  barrels  of  unwholesome  beef,  purchased  by 
the  plaintiffs  from  the  defendants  and  shipped  by 
the  latter  to  a  certain  market  for  sale,  the  oourt 
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898,  the  decision  went  not  upon  the  ground 
of  implied  warranty,  but  that  the  defendant 
covenanted  to  supply  all  the  seed  com  for  the 
year'p  cultivation,   which  it  was  held  re- 

Suired  him  to  furnish  good  seed  com,  and 
lere  was,  besides,  eviaenoe  of  an  express 
warranty.    The  case  of  Scott  ▼.  Beniek,  1  B. 


Hon.  68,  85  Am.  Dec.  177,  in  which  it  was 
held  that  the  law  implies  no  warranty,  in  a 
sale  of  a  Durham  cow,  that  she  will  prove 
suitable  for  breeding  purposes,  although  the 
price  paid  for  her  indicated  that  it  was  for 
that  purpose  she  was  bought ;  and  this  is  in 
acconl  with  what  was  saia  in  Wkits  ▼.  Stsl- 


held  that  In  the  absence  of  a  willful  false  affirma- 
tion or  repreeentatlon,  or  fraud  or  artUloe,  an  ac- 
tion for  deceit  waa  not  maintainable. 

Where  cattle  were  sold  at  market  by  a  drover  to 
a  butcher,  no  implied  warranty  was  raised  in  tbe 
absence  of  misrepreseotatioo,  concealment,  or 
Vr/N^'lpdsre  of  injury,  Goldrioh  v.  Kyan,  8  K  D. 
8inith«82i, 

w  uere  hogs  were  sold  to  be  used  in  the  plaintiflT 'i 
meat  market,  and  were  examined  by  him  and 
found  not  to  be  in  the  best  condition,  the  defend- 
ant stating,  however,  that  they  were  healthy  as  far 
aa  he  knew,  there  being  no  perceptible  disease,  the 
court  held,  the  hogs  having  died  from  cholera  and 
become  worthless  by  disease  existing  at  the  time 
of  purchase,  that  in  the  absence  of  an  express 
warranty  there  was  no  implied  warranty  of  their 
fitness  for  slaughter.  Needham  v.  Dial  (Tex«  Giv. 
App.)8ept.20,lB9B. 

In  such  cases  in  the  absence  of  fraud  or  misrep- 
resentation as  to  quality  or  an  express  warranty, 
there  is  no  implied  warranty  as  to  latent  defects  in 
the  absence  of  knowledge  (Rinschler  v.  Jelifle.  9 
Daly,  160),  where  the  buyer  made  all  the  examina- 
tion he  required. 

Yet  it  has  been  held  such  a  warranty  would  be 
implied  in  such  sales  whether  the  sale  was  by  a  re- 
tail dealer  or  any  other  person.  Hoover  v.  Peters, 
18  Mich.  SL 

Where  hay  upon  which  white  lead  was  known  to 
have  been  spilt  was  sold  for  feeding  a  cow  which 
died  from  the  poison,  the  court  held  the  vendor  li- 
able for  the  loss,  placing  the  liability  upon  the 
ground  of  deceit,  or  knowledge  of  the  bad  condi- 
tion of  the  article.  French  v.  Y ining,  102  Haas.  182, 
8Am.Itep.440. 

But  in  Lukens  v.  Freiund,  27  Elan.  804,  the  court 
held  that  there  was  no  implied  warranty  in  the  case 
of  food  sold  for  the  express  purpose  of  feeding 
cattle. 

There  Is  an  Implied  warrant  upon  a  sale  of  drugs 
that  they  are  of  the  character  asked  for.  Jolles  v. 
George,  66  Tex.  149, 42  Am.  Bep.  689. 

PuyoisionB  of  the  9taU  codes  and  ttalvtee. 

Under  section  1102  of  the  Civil  Code  of  Alabama, 
there  is  an  Implied  warranty  by  the  planter  of  cot- 
ton sent  to  a  factor  for  sale  with  such  factor  or  the 
purchaser  of  the  cotton  that  it  is  not  fraudulently 
packed. 

Under  section  1709  of  the  Civil  Code  of  California, 
one  who  sells  or  agrees  to  sell  an  article  of  his  own 
manufacture  thereby  warrants  it  to  be  free  from 
any  latent  defects,  not  disclosed  to  the  buyer,  aris- 
ing from  the  process  of  manufacture,  and  also  that 
neither  he  nor  his  agent  in  such  manufacture  has 
knowingly  used  improper  materials  therein. 
Hoult  V.  Baldwin,  67  Cal.  010. 

By  section  1770  of  the  same  Code,  a  manufacturer 
of  an  article  under  an  order  for  a  particular  pur^ 
pose  warrants  it  reasonably  fit  for  that  purpose. 
TMd. 

Where  a  steel  rope  or  cable  was  to  be  manufact- 
ured for  the  operation  of  street  cars,  which  upon 
trial  failed  in  its  purpose  and  was  returned,  the 
court  refused  an  action  by  tbe  plalntiif  for  tbe 
price  of  the  rope.  Uallidie  v.  Sutter  Street  B.  Co. 
68  Cal.  676. 

But  it  has  been  held  that  firewood  is  not  within 
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section  1770  of  such  Codeu   Gorreio  v.  Itynch,  86  CaL 
273. 

And  section  1771  of  the  same  Code  provides  an 
implied  warranty  in  case  of  the  sale  of  merchandise 
inaccessible  to  the  examination  of  the  buyer. 
Moore  v.  McEUnlay,  6  CaL  471,  a  case  of  sale  of 
goods  at  sea. 

And  under  section  1775  of  the  same  Code  there  ia 
a  warrant  of  soundness  and  wholesomeness  in  tbe 
sale  of  pro  visions  for  domestic  use,  and  actual  con- 
sumption. 

By  section  1008  of  the  Civil  Code  of  Dakota,  in  tbe 
case  of  merchandise  not  in  existence  there  was  a 
warranty  of  soundness  and  merchantable  quality 
at  the  place  of  production  contemplated  by  the 
parties,  and  as  nearly  so  at  the  place  of  delivery  as 
can  be  secured  by  reasonable  care. 

Section  1009  of  the  same  Code  implies  warranties 
against  latent  defects  in  the  case  of  a  sale  of  an  ar- 
ticle of  one*8  own  manufacture,  not  disclosed,  aris- 
ing from  process  of  manufacture,  and  that  neither 
he  nor  his  agent  has  used  improper  materiaL 

And  by  virtue  of  section  1010.  a  manufacturer  of 
an  article  for  a  particular  purpose  warrants  it  rea- 
sonably fit  for  that  purpose.  Sycamore  Marsh 
Harvester  Co.  v.  Sturm  (Neb.)  Auir.  80. 1888. 

So  by  section  1011  of  the  same  Code  the  seller  of 
merchandise  inaccessible  to  the  examination  of  the 
buyer,  warrants  it  sound  and  merchantable. 

Under  section  1016  of  such  ClvU  Code  the  seDer 
of  provisions  for  domestic  use  warrants  to  the  psr- 
chaser  for  actual  consumption,  and  not  to  tbe  pur- 
chaser for  sale,  that  they  are  sound  and  wholesome. 

Under  section  8661  of  the  Code  of  Georgrla,  ed. 
1882,  p.  660,  there  is  an  implied  warranty  that  tbe 
article  is  merchantable,  and  reasonably  suited  to 
the  use  intended,  and  further,  against  latent  de- 
fects undisclosed. 

The  seller  warrants  that  the  article  is  merchant- 
able and  reasonably  fit  for  the  use  intended,  and 
that  he  knows  of  no  latent  defects.  WlUiama  v. 
Wylly,  45  Ga.  680:  Code,  §  2600. 

Under  sections  2706, 3421,  of  the  Georgia  Code,  a 
partial  apportionment  must  be  mcuie  upon  a  fiail- 
ure  of  consideration,  and  pleaded  by  way  of  de- 
fense to  a  latent  defect.   Ibid, 

Under  the  code  of  this  state  it  has  been  held  that 
in  the  sale  of  a  fertilizer  there  is  an  implied  war- 
ranty of  its  reasonable  fitness  for  the  purposes  in- 
tended where  sold  at  market  value  of  the  sort  oon- 
traoted  for.  Badcliff  v.  Gunby,  46  Ga.  464:  Sims  v. 
Howell,  49  Ga.  620;  Gammell  v.  Gunby,  52  G  a.  SOI; 
Wilcox  V.  Cunningham,  54  Ga.  490. 

There  is  an  implied  warranty  that  it  is  manure, 
and  will  increase  the  quality  of  the  land.  Wilcox 
V.  Hall,  63  Ga.  636. 

And  the  fact  that  a  declaration  that "  this  ferti- 
lizer is  sold  under  the  inspection  and  analyslB  of 
Dr.  A.  Means,  inspector  at  Savannah,  and  tbe  de- 
partment of  atfrloulture  at  Atlanta,'*  has  been  held 
not  to  affect  the  implied  warranty  of  quality. 
Austin  V.  Cox,  60  Ga.  680.  To  the  same  ef79ot  wn. 
cox  V.  Owens,  64  Ga.  601:  Allen  v.  Tounff«  ttB  Ga. 
617. 

The  fitness  of  such  article  is  not  proved  oonolu- 
sively  by  evidence  that  the  manufacturers  made 
an  article  containing  fertilizing  ingredients.  Sims 
V,  Howell,  supra. 

The  fact  that  the  manufacturers  of  a  fertiltaer 
make  an  article  containingr  such  ingredieata  la  not 
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loh,  74  Wis.  485,  4S9,  on  the  subject  of  im- 
plied warranty  in  a  similar  case.  Barnes  y. 
Bums,  81  Wis.  235.  If  the  plaintiff  desired 
to  ffuard  against  loss  from  the  contingency 
which  occurred,  he  should  have  exacted  an 
express  warranty  as  a  condition  of  his  pur- 


chase. Where,  as  in  this  case,  both  partiet 
were  alike  destitute  of  knowledge  or  the 
means  of  forming  an  intelligent  judgment 
whether  the  bull  would  be  able  or  not  to 
generate  his  kind,  and  there  was  no  misrep- 
resentation or  fraud,  and  no  express  warranty. 


oonduBlTe  proof  of  its  fltnese  for  the  use  Intended. 
Ibid, 

There  Is,  however,  do  warranty  that  such  fertll- 
tecr  Is  suited  to  the  land  nor  against  the  seasons. 
WUoox  ▼.  Hall,  68  Oa.  636w 

Wbere  patent  defects  in  the  maohine  were 
pointed  out,  the  statement  of  the  seller  that  they 
can  be  reiialred  implies  a  warranty  under  the  Code, 
section  2651,  that  after  such  repairs  are  made  the 
machine  will  be  reasonably  lit  for  the  purposes  for 
which  Intended.    Cochran  ▼.  Jones,  86  Ga.  078. 

By  section  8248  of  the  Revised  Statutes  of  Idaho, 
one  making  a  business  of  selling  provisions  for 
domestio  use  warrants  them  sound  and  whole- 
Bome. 

Enoiish  doctrine, 

A  term  is  implied  in  every  oootract  to  furnish 
manufactured  goods,  that  they  shall  be  merchant- 
able. Laing  V.  Fidgeon,  6  Taunt.  106, 4  Campb.  160; 
Morgan  v.  Oath,  8  Hurist  &  C.  748. 

In  Jones  v.  Just,  L.  K.  8  Q.  B.  197,  the  court  held 
that  where  a  manufacturer  or  a  dealer  contracts  to 
supply  an  article  which  he  manufactures  or  pro- 
duces, or  in  which  he  deals,  to  be  applied  to  a  par^ 
ticular  purpose,  so  ihat  the  buyer  necessarily  trusts 
to  the  Judgment  or  skill  of  the  manufacturer  or 
dealer,  there  Is  in  that  case  an  implied  term  of 
warranty  that  it  shall  be  reasonably  fit  for  the 
purpose  to  which  it  is  to  be  applied. 

In  such  a  case  the  buyer  trusts  to  the  manufact- 
urer or  dealer  and  relies  upon  his  Judgment  and 
not  upon  his  own.   Jones  v.  Just,  suprcu 

Where  the  defendant,  a  manufacturer,  supplied 
copper  sheathing  for  the  plaintiff's  vessel  which 
turned  out  to  be  defective  in  a  short  time  after 
use,  and  the  Jury  found  that  there  was  some  m- 
trlnsic  defect  in.  the  value  of  the  copper,  the  court 
held  that  as  the  defendant  manufactured  the  cop* 
per  and  knew  the  purposes  for  which  it  was  sup- 
plied, there  was  an  implied  warranty  of  fitness. 
Jones  V.  Bright.  8  Moore  A  P.  166, 5  Bing.  688. 

If  the  purchaser  relies  upon  the  Judgment  of  the 
seller,  and  informs  him  of  the  use  to  which  the 
article  Is  to  be  applied,  the  transaction  carries  with 
it  an  impiieci  warranty  that  the  thing  furnished 
shall  be  fit  and  proper  for  the  purpose  for  which  it 
was  designed.  Brown  v.  Edgingcon,  2  Mann,  ft 
0.278. 

If  an  order  is  given  for  the  manufacture  or  sup- 
ply of  an  article  to  answer  a  required  purpose,  the 
purpose  and  not  the  specific  article  being  the 
essential  matter,  the  seller  is  bound  to  supply  an 
article  reasonably  fit  for  the  purpose  knd  impliedly 
warrants  its  fitness.  Olivant  v.  Bayley,  6  Q.  B.  288, 
1  Dav.  ft  M.  878. 

In  the  case  of  a  sale  of  goods  by  a  manufacturer 
thereof  not  otherwise  a  dealer  in  them,  there  is,  in 
the  absence  of  usege  in  the  particular  trade  or  as 
regards  the  particular  goods  to  supply  those  of 
other  makers,  an  implied  warranty  that  they  are 
the  manufacturer's  own  make.  Johnson  v.  Bayl- 
ton,  L.  R.  7  Q.  B.  Div.  488. 

Where  the  vendor  undertook  that  copper  sheath- 
ing should  be  sound,  good,  substantial^  and  serv- 
iceable copper,  and  there  was  no  proof  of  a  war- 
ranty such  as  declared  upon,  the  court  held  that 
there  was  no  implied  warranty  against  latent 
defects,  although  sold  as  '*  copper  sheathing." 
Gray  v.  Cox.  6  Dowl.  ft  R.  200. 8  Dowl.  ft  R.  220. 

Where  tbc  written  instrument  containing  the 
terms  of  the  sale  by  the  builder  of  a  barge  was 
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silent  as  to  any  warranty,  the  court  Implied  a  war- 
ranty of  fitness  for  the  purposes  for  which  he 
knew  it  to  be  purchased.  Shepherd  v.  Pybus,  4 
Bcott,  N.  R.  484,  8  Mann,  ft  G.  68. 

Where  a  crane  rope  was  ordered  by  a  wtee  mer^ 
chant  from  a  dealer  who  held  himself  out  as  the 
manufacturer  of  ropes,  and  who  upon  being  told 
of  the  purposes  for  which  it  was  required  stated 
that  one  would  have  to  be  made  specially,  the  court 
held  there  was  an  implied  warrant  of  fitness  even 
though  the  rope  was  not  manufactured  by  such 
dealer  but  made  by  another  under  his  orders* 
Brown  v.  Edgington,  2  Mann,  ft  G.  279,  2  Scott,  N. 
R.486. 

Where  a  sate  was  bought  of  the  manufacturer,, 
under  an  alleged  warranty  that  it  was  stronir 
enough  to  resist  all  attempts  that  might  be  made 
to  force  it  open,  it  being  broken  open  easily  more 
than  six  years  after  the  sale  and  delivery,  the  court 
held  there  was  an  absolute  warranty  of  security  at 
all  times,  and  was  so  extensive  that  it  was  cogent 
evidence  alone  of  express  warranty  to  that  extent, 
and  was  not  sustained  by  proof  of  mere  repre- 
sentations that  the  safe  would  resist  burglars. 
Walker  v.  Mllner,  4  Fost.  ft  F.  746. 

Wbere  the  contract  was  to  take  a  certain  steam 
tug  towing  sailing  barges  a  certain  distance  in  a 
given  time,  and  the  engines  of  the  tug  proved  de- 
fective, of  which  fact  neither  party  had  notice,  and 
delay  was  occasioned  thereby  and  caused  loss  of 
profit  to  the  hirer,  the  court  held  that  the  contract 
being  for  a  specific  vessel,  there  was  no  impHed 
warranty  of  reasonable  efliclency,  and  that  the 
plaintiff  was  without  remedy  the  engines  not  being 
shown  to  be  in  a  worse  condition  at  the  time  posses- 
sion was  taken  than  when  the  contract  was  made. 
Robertson  v.  Amazon  Tug  ft  Lighterage  Co.  L,  B. 
7  Q.  B.  IHv.  606,61  L.  J.  Q.  B.  68. 

From  this  decision  Bramwell,  L,  J.,  dissented, 
holding  that  there  was  an  implied  undertaking  that 
the  engines  were  not  defective.   Ihid. 

Where  refuse  oil  was  sold  to  graziers  without  de- 
scription or  knowledge  that  it  was  to  be  used  for 
feeding  catUe,  the  court  held  there  was  no  implied 
warranty  of  fitness.  Jackson  v.  Harrison,  2  Fost. 
ftF.7»2. 

Where  port  wine  was  sold  without  sample,  as  fit 
to  be  laid  down,  and  shipped  and  delivered  as 
**superlor  old  port,**  but  proved  sour  owing  to  a 
deficiency  of  spirit  in  bottling,  Kelly,  C.  B.,  held 
that  there  was  a  warranty  of  "fitness,  and  Maitin 
Plgott  and  Gleasby,  JBB.,  that  there  was  evidence 
thereof.    Osborne  v.  Hart,  23  L.  T.  N.  8. 861. 

In  this  last  case,  however,  Martin,  B.,  held  that 
the  maxim  caveat  emptor  applied,  the  sale  being  of 
specific  goods  which  might  have  been  examined . 
Ibid. 

In  BIgge  V.  ]?arkin8on,  7  Hurist  ft  N.  066,  the 
court  held  that  an  expreai  warranty  that  troop 
stores  would  **pass  survey  of  the  East  India  Com- 
pany's officers**  did  not  do  away  with  the  implied 
warranty  of  the  fitness  of  the  stores  for  the  in- 
tended purpose. 

Where  an  article  is  sold  at  the  market  price  for 
a  particular  purpose,  and  turns  out  to  be  defect- 
ive, there  is  an  Implied  warranty  of  fitness.  Gray 
V.  Cox,  6  Dowl.  ft  B.  200,  8  Dowl.  ft  R.  22a 

In  the  sale  of  an  article  for  a  specific  purpose 
there  is  a  warranty  that  it  is  reasonably  fit  for  the 
purpose  even  as  to  latent  defects.  BandaU  v.  New- 
son,  L.  B.  2  Q.  B.  Div.  102. 

On  a  sale  of  food  there  is  an  implied  warranli  of 
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we  think  no  warranty  can  be  implied  in  that 
respect  merely  because  a  full  price  was  paid 
for  a  bull  for  breeding  purposes,  and  the 
seller  knew  be  was  bein^  purchased  for  that 


purpose, 
suited. 


The   plaintiff   was  rightly  non- 


TTtejudgmerU  of  the  Circuit  Court  is  afflrmed. 


fitness.  Beer  y.  Walker,  40  L.  J.  C  P.  077,  where 
rabbits  were  bought  to  be  shipped  to  the  puroheser 
which  on  arrlYal  were  found  to  be  putrid,  the 
court  holding  that  there  was  an  Implied  warranty 
thatthe  rabbits  should  be  in  a  merchantable  con- 
dition and  fit  for  consumption  within  a  reasonable 
time  after  reaching  the  purchasers,  in  the  absence 
of  anything  exceptional  in  the  transit. 

Where  meat  sold  in  a  public  market  was  found 
to  be  unfit  for  human  food,  of  which  fact  the  sales- 
man bad  no  means  of  knowledge  or  reason  to  sus- 
pect, the  court  held  that  there  was  no  Implied  war- 
ranty though  the  market  was  within  the  dty  of 
London.  Bmmerton  y.  Mathews,  7  Hurlst.  ft  N. 
i86. 

Where  there  is  no  discoyerable  defect  in  meat 
detectable  by  ordinary  inspection,  and  the  meat  is 
found  unfit  for  food,  there  is  no  implied  warranty 
In  the  case  of  the  salesman  who  sells  it  to  a  pur- 


chaaer  who  selects  the  same.  Smith  y.  Baker,  40 
L.  T.  N.  S.  20L 

Where  there  was  a  contract  to  purchase  ail  the 
liquor  consumed  upon  certain  premises  from  one 
party  the  law  implied  a  warranty  on  the  part  of 
the  seller  that  it  should  be  fit  to  drink.  Cilarke  y. 
StancUffe,  7  Exch.  439. 

It  has  been  held  that  all  yiotualers,  breweis,  and 
other  common  dealers  in  ylctuals  selling  proyis- 
ions  in  their  trade  impliedly  warrant  the  whole- 
someness  thereof,  and  are  liable  for  unsoundness. 
Bumby  y.  Bollitt,  10  Mees.  &  W.  044. 

AUter,  in  the  case  of  a  sale  by  a  priyate  party  not 
following  such  trade.    IMd. 

Where  articles  are  sold  for  resale  as  eatable  or 
drinkable,  there  Is  no  implied  warranty,  and  the 
purchaser  cannot  reooyer  against  the  seller.  Har- 
man  y.  Bennett,  1  Fost.  &  F.  400.  B.  W. 
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1.  A  fireman  who  i^oes  into  or  upon  a 
tyuming^  building  f6r  the  parpoae  of 
^'w^w%gn*mHiwk^  tho  fipo  sots  Under  a  license 
glyenby  the  law,  and  not  by  inyltation  of  the 
owner,  so  as  to  bring  himself  within  the  rule  as 
to  the  owner's  duty  to  haye  the  building  safe  for 
those  whom  he  inyites  there. 

8*  Keeping  a  building  in  a  popnlons 
eity  safe  for  firemen  is  not  a  duty  of  the 
owner  at  common  law,  independent  of  any  stat- 
ute or  ordinance. 

8.  An  ordinance  reqnirinnf  tbe  owner 
of  a  danf^rons  or  insecure  wall  or 
bnildinjB^  to!  make  it  safe  within  twelye 
hours  after  notice,  does  not  apply  to  a  building 
which  is  safe  for  the  purpose  of  commerce  and 
trade,  but  falls  by  reason  of  the  large  quantities 
of  water  thrown  into  and  upon  it  in  extinguish- 
ing a  fire,  while  it  was  stored  with  stationery  by 
a  tenant,  thus  putting  it  to  an  extraordinary 
Strain. 

(October  20, 18B3.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Marion  County  in 
fayor  of  defendant  in  an  action  brought  to  re- 
coyer  damages  for  personal  injuries  resulting 
in  death,  and  alleged  to  have  been  caused  by 
defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meners.  Henry  N.  Spaan  and  William 
A«  Keteham,  for  appellant: 

"Every  man  is  required  to  so  use  his  own 
that  he  shall  not  injure  another." 


Negligence  is  the  omission  to  do  something 
which  a  reasonable  man  fuided  by  those  con- 
siderations which  ordinarily  regulate  the  con- 
duct of  human  affairs  would  do,  or  doing 
something  which  a  prudent  and  reasonable 
man  would  not  do. 

5  Wait,  Act.  &  Def.  g  2,  p.  563. 

Ordinarily  a  man  may  use  his  own  as  he 
pleases:  but  when  he  unlawfully  works  an 
injury  his  neighbors  haye  the  right  to  redress. 

The  cases  in  which  actions  haye  been  sought 
to  be  maintained  for  yiolation  of  this  rule  are 
yarious,  viz.: 

a.  The  most  common  are  those  where  inju- 
ries haye  been  inflicted  upon  psssers-by  upon  a 
public  highway,  for  those  are  the  instances  in 
which  injuries  are  most  frequently  sustained. 

b.  The  next  in  order  are  probably  those 
where  proj^erty  or  property  rights  in  tbe  vicin- 
ity are  inyaded  or  injured,  and  those  cases 
usually  come  under  the  head  of  nuisances. 

c.  Are  the  instances  where  persons  have 
^one  upon  another's  premises  by  his  invitation, 
express  or  implied,  for  the  mutual  benefit  of 
both  parties. 

d.  Those  cases  where  persons  haye  ^neupon 
another's  premises  simply  by  permission,  ex- 
press or  implied,  without  any  invitation,  and 
solely  for  their  own  accommodation,  benefit, 
or  convenience. 

These  several  instances  are  of  parties  who. 
at  the  time  of  the  injury,  are  at  the  place  at 
which  they  are  injured :  (1)  as  a  matter  of 
right ;  (2)  not  as  a  matter  of  right,  but  as  mere 
licensees;  (3)  wrongfully. 

Decedent  was  on  tbe  building  as  a  matter  of 
right ;  he  was  a  part  of  the  police  power  of 
tbe  city  of  Indianapolis  in  the  employ  of  a 
particular  sub-division  of  the  state  represented 
by  the  city  of  Indianapolis  and  in  the  capacity 


KOTE.'-The  above  case  seems  to  be  one  of  first 
impression  on  the  common-law  liability  of  owners 
of  buildings  to  keep  them  safe  for  firemen  who 
enter  io  the  exercise  of  their  duties  for  tbe  purpose 
of  extinguishing  fire.  This  is^  based  on  the  doo- 
23  L.  R.  A. 


trine  that  firemen  enter  under  an  implied  license* 
and  not  under  an  implied  invitation,  and  while  the 
distinction  given  by  the  law  is  a  fine  one.  the  dlffeiw 
enoe  in  the  result  is  very  great. 
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«f  a  fireman.  As  such  he  owed  a  triple  duty  : 
<1)  to  the  public  to  subdue  and  prevent  the 
spread  of  fire  to  adjacent  property  to  tUe  js^en- 
eral  injury  of  the  citizens  of  the  city ;  (2)  to 
attempt  to  eztlnffuish,  for  the  protection  and 
benefit  of  the  defendant,  the  fire  which  was 
then  raging  in  his  building,  and  which  threat- 
ened the  entire  destruction  of  the  improvements 
•on  his  ground  ;  (8)  to  perform  the  same  ofiQce 
jn  the  interest  and  for  the  benefit  of  the  tenant, 
the  Bo  wen-Merrill  Company,  as  to  the  stock 
of  goods  which  it  then  had  on  the  premises 
•owned  by  the  defendant. 

Witn  reference  to  the  Bowen- Merrill  Com- 
pany, he  was  there  exclusively  for  its  benefit, 
«nd  impliedly  at  its  invitation.  Considered 
with  reference  to  his  duty  to  the  public,  he  was 
there,  first,  as  a  matter  of  right,  and  second, 
.as  a  matter  of  duty. 

From  the  standpoint  of  the  property  holder 
whose  property  is  being  destroyed  by  the  rav- 
ages of  fire,  the  fireman  comes  there  for  the 
particular  benefit  of  the  particular  property 
holder. 

The  fireman  owed  to  him  personally  as  the 
owner  of  the  property  the  duty  of  being  at 
aucb  point,  either  on,  in,  or  about  the  building 
as  in  bis  judgment  or  because  of  the  command 
of  his  superior  ofilcer,  was  most  conducive  to 
A  successful  effort  to  subdue  and  extinguish 
the  fire. 

He  was  there  as  a  matter  of  right. 

Ltiddington  v.  Miller,  4  Jones  &  S.  1;  Myers 
T.  Malcolm,  6  Hill,  292,  41  Am.  Dec.  744; 
Byan  t.  Thomson,  6  Jones  &  8. 133;  Parker  v. 
Barnard,  185  Mass.  116,  46  Am.  Rep.  450; 
Learoyd  v.  Godfrey,  138  Mass.  315. 

Being  there  as  a  matter  of  right,  there  was 
owing  to  him  the  duty  that  the  places  at  which 
he  was,  should  be  ordinarily  and  reasonably 
aafe  so  far  as  an  ordinarily  reasonable  and 
prudent  man  could  make  and  keep  them  so, 
except  and  except  only  as  to  those  dangers 
which  he  was  conclusively  presumed  to  have 
accepted  by  engaging  in  Uie  particularly  dan- 
gerous employment  in  which  he  was  occupied. 

Lafayette  v.  Allen,  81  Ind.  166;  Turner  v. 
Indianapolis,  96  Ind.  51. 

The  property  holder  owes  a  duty  to  third 
parties  who  come  upon  his  premises  not  as 
trespassers,  or  as  mere  licensees,  but  as  a  mat- 
ter of  right  and  duty. 

Walsh  V.  Mead,  8  Hun,  887;  (Thureh  of  the 
Ascension  v.  Buekhart,  3  Hill,  193;  Whalen  v. 
Gloucester,  41cLmix,  24;  Vincett  v.  Cook,  Id.  318; 
WhiU  V.  Phillips,  15  C.  B.  N.  8.  245;  Todd  v. 
Flight,  9  C.  B.  N.  8.  377;  Myers  v.  Malcolm, 
supra;  CarUton  v.  Franconia  Iron  dt  Steel  Co. 
99  Mass.  216;  Mvllen  v.  St  John,  57  N.  Y. 
567.  15  Am.  Rep.  530;  Lamparter  v.  Wallbaum, 
45  III.  444,  92  Am.  Dec.  225;  Hydraulic  Works 
Co.  V.  Orr,  88  Pa.  832;  Schilling  y.  Ahemethy, 
112  Pa.  487,  56  Am.  Rep.  820;  Burant  v.  Pal- 
mer, 29  N.  J.  L.  544 ;  Shipley  t.  Fifty  Asso- 
tiates,  lot  Mass.  251,  8  Am.  Rep.  846;  Donald- 
eon  ▼.  Wilson,  60  Mich.  86;  House  y.  Metcalf, 
27  Conn.  631;  Godley  v.  Hagerty,  20  Pa.  387, 
59  Am.  Dec.  781;  Larue  r.  Farren  Hotel  Co. 
116  Mass.  67;  Enauss  v.  Brua,  107  Pa.  85; 
WiUy  V.  Mulledy,  78  K  Y.  310,  34  Am.  Rep. 
586;  Bennett  v.  Louisville  <fe  N,  E.  Co.  102  U. 
8.  577.  26  L.  ed.  235;  Gagg  v.  Vetter,  41  Ind. 
1B28, 18  Am.  Rep.  822;  miufig  ▼.  Jordan,  53 
22  L.  R.  A. 


Ind.  21,  21  Am.  Rep.  189;  Parker  ▼.  Macon, 
89  Ga.  725,  99  Am.  Dec.  486;  Vale  v.  Bliss,  50 
Barb.  358;  Conkltn  v.  Phosnix  MiUs  of  Seneca 
Falls,  62  Barb.  299;  Ackart  v.  Lansing,  48 
How.  Pr.  374;  Wallace  v.  Lent,  29  How.  Pr. 
289;  Jennings  v.  Van  Schaick,  13  Daly,  438; 
Stauh  V.  Soderer,  58  Mo.  88;  Owings  v.  Jones^ 
9  Md.  108;  KimmeU  v.  Burfeind,  2  Daly,  155; 
Murray  v.  McShane,  52  Md.  217,  36  Am.  Rep. 
367:  Indermaur  v.  Dames,  L.  R.  2  C.  P.  311; 
Ektkin  v.  Brown,  1  E.  D.  Smith,  36. 

Proximate  cause  is  that  cause  which  alone 
or  in  connection  with  other  agencies  ordinarily 
and  reasonably  to  be  expected  produces  the 
result  complained  of. 

Proximate  cause  would  seem  to  be  more  a 
question  of  fact  than  of  law  to  be  decided  in 
each  individual  case  as  it  may  arise,  upon 
which  the  law  is  to  be  laid  down  by  the  court 
but  the  application  should  be  made  by  the 
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tncett  V.  Cook  and  Myers  v.  Malcolm,  su» 
pra;  Page  v.  Bueksport,  64  Me.  51,  18  Am. 
Rep.  239;  Lane  v.  Atlantic  Works,  111  Mass. 
136;  Pittsburgh  v.  Grier,  22  Pa.  54, 60  Am.  Dec. 
65;  Hill  V.  Winsor,  118  Mass.  251;  Pasteney. 
Adams,  49  Cal.  87;  Baltimore  dk  P.  R.  Co.  v. 
Beaney,  42  Md.  117;  McCahill  r.  Kipp,  2  E. 
D.  8mith,  413;  Maddox  v.  Cunningham,  68 
Ga.  421,  45  Am.  Rep.  500;  Tarry  v.  Ashton, 
L.  R  1  q.  B.  Div.  814. 

An  ordinarily  reasonable  and  prudent  man 
would  regard  the  danger  of  fire  in  a  building 
that  he  was  erecting  as  so  liable  to  happen  aa 
that  he  should  take  it  into  consideration. 

The  fact  that  the  defendant  took  out  a  fire 
insurance  policy  was  the  highest  possible  dec- 
laration that  he  recognized  and  conceded  the 
possibility  of  fire;  in  the  coming  of  fire  he  was 
bound  to  know  that  if  the  fire  should  attain  a 
sufiScient  headway,  a  sufficient  amount  of 
water  would  be  thrown  upon  his  feeble  build- 
ing to  endanger  the  life  of  any  one  in  the  vicin- 
ity of  the  fire  and  he  should  have  made  as 
careful  provision  for  others  as  he  did  for  him- 
self, and  failing  to  do  so,  ought  not  to  be 
heard  to  insist  that  it  was  so  remote  and  im- 
possible as  that  it  could  not  be  regarded  as  a 
proximate  cause  of  the  injury. 

The  ordinance  duly  passed  by  a  municipality 
is  as  to  the  property  within  the  jurisdiction  of 
the  municipality  and  the  residents  of  that  city 
as  binding  and  conclusive  as  would  be  a  gen- 
eral law  of  the  state  enacted  by  the  Gkneral 
Assembly. 

The  erecting  and  maintaining  of  the  building 
upon  which  the  injury  was  occasioned  in  the 
manner  in  which  it  was  shown  to  have  been 
erected  and  maintained  was  a  direct  positive 
violation  of  the  law,  and  whatever  might  be 
the  ruling  in  the  absence  of  any  such  enact- 
ment where  a  law,  whether  statute  or  ordi- 
nance, requires  a  certain  thing  to  be  done 
which  has  been  omitted,  and  an  injury  is  oc- 
casioned thereby,  this  constitutes  actionable 
negligence  for  which  the  party  injured  may 
recover. 

WiUy  Y.  MuUedy,  78  N.  Y.  310,  84  Am. 
Rep.  536;  Sisk  v.  Crump,  112  Ind.  507:  Mis-, 
sissinewa  Min.  Co,  v.  Patton,  129  Ind.  472. 

Messrs,  Duncan  ft  Smith  and  Howlajad 
ft  Howe,  for  defendant: 

If  the  facto  aUeged  are  «,<^  j.^^^^^ 
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Titation  or  impose  a  duty,  that  is  sufficient 
without  more;  if  the  facts  alleged  do  uot  imply 
an  iuvitatioD  or  impose  a  duty,  the  mere  fact 
that  it  is  alle|2:ed  that  such  iuvitation  was  ex- 
tended or  such  duty  existed  adds  nothing 
whatever  to  the  force  of  the  pleading. 

Gibson  v.  Leonard,  37  111.  App.  844;  Sey- 
mour V.  Maddox,  16  Q.  B.  326;  White  v.  Phil- 
lips, 15  C.  B.  N.  S.  245. 

We  must  first  ascertain  what  duty  the  de- 
fendant in  the  action  owed  to  the  iniured 
party,  for  where  there  is  no  duty,  or,  if  one, 
it  has  been  x>erformed,  there  can  be  no  negli- 
gence, nor  any  liability. 

Purcea  V.  English,  86  Ind.  84. 44  Am.  Rep. 
255;  McAlpin  t.  F^weU,  70  N.  T.  126,  26  Am. 
Rep.  555. 

1.  The  appellee  was  not  guilty  of  any  ac- 
tionable breach  of  duty  to  the  decedent,  im- 
posed  by  statute  or  by  municipal  ordinance. 

It  is  not  claimed  that  appellee  violated  any 
statute,  but  it  is  claimed  that  he  was  guilty  of 
neelect  of  a  duty  imposed  upon  him  by  the 
ordinance  referred  to. 

The  ordinance  is  of  an  entirely  different 
character  from  those  construed  in  each  of  the 
cases  dted  by  appellant.  The  duty  here  is 
not  a  certain  specific  duty  like  the  erection  of 
railinffs  around  an  opening,  the  construction  of 
trap-  doors  or  fire-escapes. 

The  city,  bv  this  ordinance,  has  conferred 
upon  the  chief  fire  engineer  the  duty  of  deter- 
mininff  whether  walls  are  unsafe  or  not,  and 
of  notifying  the  owner  of  the  repairs  to  be 
made,  specifying  the  object  of  such  repairs 
with  reasonable  certainty.  And  it  ia  expressly 
said  that  the  duty  of  the  owner  is  to  act  upon 
receivmg  such  notice. 

2.  Whether  appellee  be  regarded  as  owner 
or  occupant,  and  whether  or  not  he  be  deemed 
to  have  "  invited"  the  decedent  to  enter  the 
building  in  question,  he  was  not  guilty  of  any 
actionable  breach  of  duty  to  such  decedent. 

What  is  negligence?  It  is  a  relative  term 
signifying  the  absence  of  due  care. 

What  care  is  it  the  duty  of  one  to  use  in  re- 
spect to  another?  It  is  such  care  as  an  ordi- 
narily reasonable  and  prudent  man,  under  the 
circumstances  of  the  particular  case,  as  they 
existed  at  the  time  to  which  the  inquiry  re- 
lates, would  be  exx)ected  to  use  to  avoia  the 
dangers,  if  any,  to  be  reasonably  apprehended. 

What  dangers  should  an  ordinarily  reason- 
able and  prudent  man  be  supposed  to  appre- 
hend? They  are  such  only  as  such  a  man 
ought  reasonably  to  expect  to  be,  not  merely 
the  possible,  but  the  natural  and  probable,  re- 
sults of  the  act  or  omission  charged  as  negli- 
gence. 

What  results  ought  an  ordinarily  reasonable 
and  prudent  man  to  expect  as  the  natural  and 
probable  results  of  any  particular  act  or  omis- 
sion? Those  which,  according  to  the  common 
experience  of  mankind,  and,  in  the  ordinary 
course  of  events,  are  the  natural  and  usual  con- 
sequences of  similar  acts  and  omissions. 

I^ollock,  Torts,  Negligence,  *852. 

The  conduct  of  the  individual  charged  with 
negligence  roust  be  determined,  not  in  the 
light  of  subsequent  events,  but  in  the  light  of 
the  circumstances  as  they  existed  at  the  time 
of  the  act  or  omission  charged  as  negligence. 
To  hold  otherwise  would  be,  as  declared  by 
22L.R.A. 


an  eminent  judge,  "to  say  that  whenever  the 
world  grows  wiser  it  convicts  those  that  came 
before  of  negligence." 

Oarstairs  v,  Taylor,  L.  R.  6  Exch.  217;  Terr^ 
Eaute  d  L  R,  Co.  v.  Clem,  7  L.  R.  A.  588, 12a 
Ind.  15;  Wabash,  St.  L.  d  P.  R  Co.  v.  Locke, 
112  Ind.  404. 

Men  must  regulate,  and  we  most  jadge» 
their  conduct,  not  by  speculations  as  to  what 
may  possibly  happen,  but  by  considering- 
what  may  naturally  and  reasonably  be  ex- 
pected to  occur. 

Pollock,  TorU,  •86;  Pearson  v.  Cott,  L.  R.  » 
C.  P.  Div.  869;  Central  Branch  U.  P.  B.  Co.  v. 
I7enigh,2SKBLU.  847, 83  Am.  Rep.  167;  Bing  v. 
Cohoes,  77  N.  Y.  88,  83  Am.  Rep.  574. 

The  duty  of  the  owner  of  property  to  a  vis- 
itor or  guest  is  the  same  as  that  of  a  master  to  ik 
servant. 

Southeote  v.  Stanley,  1  Hurlst  A  N.  247, 

The  duty  of  a  master  to  his  servant  is  that 
he  shall  use  ordinary  care  to  provide  a  reascm- 
ably  safe  place  in  which  the  servant  shall  ex- 
ercise his  employment,  and  to  provide  him. 
with  marhinery  and  appliances  reasonably  cal- 
culated and  fitted  to  perform  the  work  for 
which  they  are  designated. 

J^ogren  v.  Hall,  53  Mich.  274;  Hutchinson  v. 
Boston  Oas  Light  Co.  122  Mass.  219;  Blyihe  v. 
Birmingham  Water  Works  Co,\\  Exch.  781. 

Not  only  is  a  man  not  negligent  in  not  an- 
ticipating and  providing  against  events  extra- 
ordinary in  and  of  themselves;  but  further,  he 
is  not  negligent  in  not  foreseeing  and  providinj^ 
against  an  unusual  and  extraordinary  combi- 
nation and  collocation  of  circumstances,  no> 
one  of  which  is  in  and  of  itself  uncommon, 
the  combination  of  them  alone  being  out  of 
the  ordinary. 

Cleveland  7.  New  Jersey  S.  B.  Co.  68  N.  T. 
806,  89  N.  Y.  627,  125  N.  Y.  299;  Dougan  v. 
Champlain  Tranip.  Co.  56  N.  Y.  1;  Loflus  v» 
Union  Ferry  Co.  84  N.  Y.  455,  88  Am.  Rep. 
588;  Txifflin  v.  Buffalo  <ft  8.  W.  B.  Co.  106  N. 
Y.  186, 60  Am.  Rep.  488;  Egan  v.  Berkshire 
Apartment  Asso.  81  K  Y.  S.  R.  646;  Durham 
V.  Mussdman,  2  Blackf.  96,  18  Am.  Dec 
188. 

Appellee  was  not  guilty  of  negligence  in 
not  taking  precautions  to  avoid  the  conse- 
quences of  a  fire  not  occurring  by  reason  of 
his  own  negligence,  although  he  may  be  pre- 
sumed to  have  contemplated  the  possibility  of 
a  tre  occurring,  and  that  if  a  fire  should  oc- 
cur loss  of  life  might  result. 

Jones  V.  Granite  Mills,  126  Mass.  84, 80  Am. 
Rep.  661. 

3.  Whether  appellee  be  regarded  as  owner  or 
occupant  of  the  building,  and  whether  or  not 
he  be  deemed  to  have  "  invited  "  the  decedent 
to  enter  it,  the  appellee's  negligence,  if  he  was 
guilty  of  any,  was  not  the  proximate  cause 
of  the  injuries  sued  for. 

In  cases  involving  mere  negligence  the  gen- 
eral rule  is  that  the  party  guilty  of  it  is  onlv 
responsible  for  such  consequences  as,  accord- 
ing to  the  experience  of  mankind,  are  natural 
and  usual  and  ought,  therefore,  to  have  beea 
foreseen. 

Lowery  v.  Western  V.  TeUg.  Co.  60  N.  Y. 
198,  19  Am.  Rep.  154;  1  Sedgw.  Damages, 
(7th  ed.)  128,  129:  Cooley.  Torts,  69;  Durham 
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T.  l^oeke,  tupra;  LauiwiOe,  N,  A.  dO.IL  Oo. 
▼.  NiUdui,  9  L.  R  A.  750,  126  Ind.  220. 

S^en  with  respect  to  Doeitive  wrongs,  the 
law  is  not  an  avenging  l^emesis,  relentlessly 
porsuing  the  wrongdoer  for  all  time  and  to  the 
ends  of  the  earth  to  punish  him  for  the  remote 
consequences  of  his  lanlt. 

Sharp  y.  FowU,  L.  R.  7  G.  P.  258;  Putnam 
T.  Broadway  ^  8.  A.  B,  Co.  55  N.  Y.  106, 14 
Am.  Rep.  190. 

In  such  a  case  as  this,  we  determine  whether 
the  defendant's  act  or  omission  was  or  was  not 
the  proximate  cause  of  the  accident,  not  by  de- 
termining whether  it  contributed  in  some  de- 
gree to  the  accident,  nor  by  determining  wheth- 
er it,  in  connection  with  other  events,  produced 
the  accident,  nor  by  determining  whether, 
without  it,  the  accident  would  not  have  hap- 
pened, nor  by  determining  whether  the  inter- 
vening events  were  of  an  extraordinary  char- 
acter, nor  by  determining  whether  they  were 
few  or  many;  but,  considering  all  the  events 
tbat  intervened,  we  defer  mine  whether  or  not 
the  defendant  at  the  time  of  his  act  or  omis- 
sion, which  is  charged  as  negligence,  ought, 
as  a  reasonably  prudent  man,  lo  have  foreseen 
that  such  other  events  would  probably  inter- 
vene and  combine  with  his  act  or  omission  to 
produce  the  result  which  followed. 

Milwaukee  db  St.  P.R.  Co.  v.  Kellogg,  94  U.  8. 
409-475,  24  L.  ed.  256-259;  20  Solicitors'  Jour- 
nal, 762.  See  also  Cooley,  Torts,  69,  70; 
Henry  v.  Southern  Pae,  R.  Co.  50  Cal.  176; 
2  Thomp.  Neg.  1083;  Billman  v.  Indianapo- 
lii,  C.  df  L,  R.  Co.  76  Ind.  166.  40  Am. 
Rep.  280;  Darry  v.  Flitner,  118  Mass.  131; 
Fairbanks  v.  Kerr,  70 Pa.  86, 10  Am.  Rep.  664; 
Wabash,  St.  L.  d  P.  R,  Co.  v.  Locke,  112  Ind. 
404;  Pennsylvania  Co.  v.  WhiUoek,  99  Ind.  16, 
50  Am.  Rep.  71  ;  Alexander  v.  Newcastle,  115 
Ind.  51;  LouisviUe.  N.  A.  &  C.  R.  Go.  v. 
Ifitsch£,  0  L.  R  A.  750,  126  Ind.  229;  Hoag  v. 
Lake  Shore  d  M.  8.  R  Co.  96  Pa.  298,  27  Am. 
Rep.  658;  Morrison  v.  Daifis,  20  Pa.  171,  87 
Am.  Dec.  695;  Denny  v.  New  York  Cent.  R,  Co, 
18  Gray,  481,  74  Am.  Dec.  645;  Memphis  d  0. 
R  Co.  V.  Reeves,  77  U.  8.  10  Wall.  176,  19 
L.  ed.  909. 

4.  Whether  appellee  be  regarded  as  owner  or 
occupant  of  the  building,  the  decedent  entered 
it  as  a  mere  licensee  andappellee  was  not  guilty 
of  any  actionable  breach  of  duty  to  such  licen- 
see. 

A  license  given  by  law  imposes  no  greater 
liability  upon  either  landlord  or  tenant,  and  es- 
pecially upon  the  former,  than  would  be  im- 
posed by  an  express  or  implied  license  given  by 
either. 

Gibson  j.  Leonard,  87111.  App.  844. 

A  mere  licensee  has  some  rights.  The  land- 
owner cannot  shoot  him.  He  cannot  lawfully 
set  spring  guns  and  traps  for  him.  The  licens- 
or is  liable,  even  to  a  licensee,  if  he  is  guilty  of 
what  In  the  civil  law  is  termed  **  dolus."  But 
beyond  this  the  licensor  owes  the  licensee  no 
duty,  certainly  not  the  duty  of  active  diligence, 
to  see  that  no  harm  come  to  him,  and  when 
the  latter,  without  any  invitation  and  pursuant 
to  a  mere  license,  enters  the  former's  premises, 
he  takes  the  risk  of  whatever  dangers  may  be 
there. 

Reardon  y.  Thompson,lA9  Mass.  267;  Pollock. 
Torts,  •426;  Gautret  v.  Egerton,  L.  R  2  C.  P. 
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871;  Ray,  Keg.  28-25;  Mathews  t.  Sensel,  61 
N.  J.  L.  80;  Parker  v.  Poland  Pub.  Go.  69 
Me.  178,  81  Am.  Rep.  262;  Pittsburgh,  Ft.  W. 
S  (7.  R.  Co.  V.  Bingham,  29  Ohio  St.  869,  23 
Am.  Rep.  751;  LarmorsY.  Crown  Point  Iron  Co. 
101  N.  Y.  891,  64  Am.  Rep.  718;  Victory  v. 
Baker,  67  N.Y.  866;  ThiOcY.  MeManus,  8  Ind. 
App.  132;  Lory  v.  Cleveland.  0.  C.  d  L  R.  Co. 
78  Ind.  828,  41  Am.  Rep.  572;  EvansvUle  d  T. 
H.  R  Co.  V.  GHffln,  100  Ind.  221.  50  Am. 
Rep.  788;  Indianapolis  v.  Emmelman,  108 
Ind.  680,  58  Am.  Rep.  66;  Indiana,  B.  d  W. 
R.  Co.  V.  Bamhart,  116  Ind.  899. 

5.  The  building  in  question  being  in  the  ex- 
clusive occupation  and  control  of  appellee's  ten- 
ant—the Bowen-Merrill  Company— the  de- 
cedent cannot  be  deemed  to  have  entered  by 
appellant's  invitation  or  license,  and  hence  ap- 
pellee is  not  liable. 

There  are  authorities  of  great  weight  ex- 
presslv  holding  that  even  where  the  defects 
complained  of  constitute  a  nuisanoe  and  ex- 
isted at  the  date  of  the  lease,  the  landlord  la 
not  liable  to  a  third  person  injured  thereby 
unless  he  has  covenanted  to  repair. 

Wood.  Land.  &  T.  2d  ed.  ^  536.  p.  1290; 
Pretty  v.  Bickmore,  L.  R  8  C.  P.  401;  Gwin^ 
nea  V.  Earner,  L.  R  10  C.  P.  658;  Leonard  v. 
Storer,  115  Mass.  86, 15  Am.  Rep.  76. 

The  tenant  nmy  stand,  if  he  chooses,  upon 
his  strict  le^l  right  as  virtual  owner  during^ 
his  term,  and  refuse  to  let  the  landlord  enter. 

Butler  V.  Gushing,  46  Hun,  521;  Stacker  y. 
Planet  Building  Soc.  27  Week.  Rep.  877. 

It  is  the  occupier  who  is  prima  facie  liable 
to  third  persons  for  damages  arising  from  any 
defect 

KiH>y  V.  Boyleston  Market  Asso.  14  Gray,  249^ 
74  Am.  Dec.  682. 

Nor  could  the  appellant  maintain  this  action 
against  the  landlord  even  if  he  had  covenanted 
with  his  tenant  to  repair.  Third  parties  are 
strangers  to  the  covenants  between  the  land- 
lord and  the  tenant,  and  cannot  maintain  an 
action  based  upon  such  covenants  either  against 
the  landlord  (Burdick  v.  Gheadle,  26  Ohio  St. 
893.  20  Am.  Rep.  767;  Bobbins  v.  Jones,  15  a 
B.  N.  S.  221-240),  or  against  the  lessee. 

Clancy  v.  Byrne,  56  N.  Y.  129,  15  Am.  Rep. 
891;  Odell  v.  Solomon,  99  N.  Y.  685. 

A  landlord,  not  being  in  possession,  and  not 
having  the  right  to  enter  himself,  there  can 
be  no  such  thing  as  an  implied  invitation  or 
license  from  him. 

Mellen  v.  MorriU,  126  Mass.  545,  80  Am.. 
Rep.  695;  Oddl  y.  Solomon,  supra;  2  Wood,. 
Land.  &  T.  2d  ed.  g  586,  p.  1292;  1  Taylor, 
Laod.  &  T.  8th  ed.  §  175a;  Bobbins  v.  Jones, 
supra;  Keatesv.  Cadogan,  10  C.  B.  591;  Botes 
V.  Bunking,  185  Mass.  880,  44  Am.  Rep.  471; 
Lucas  V.  Coulter.  104  Ind.  81;  Purcell  v.  Eng- 
lish,  86  Ind.  84,  44  Am.  Rep.  255;  Wa/rd  v. 
Fagin,  10  L.  R  A.  147,  101  Mo.  669. 

Where  a  tenant  is  in  the  exclusive  occupa- 
tion and  control  of  the  premises,  there  is  no> 
legal  ground  upon  which  the  landlord  can  be 
hdd  liable  for  injuries  to  third  persons,  unless 
he  has  himself  held  out  some  invitation,  ex- 
press or  implied,  or  has  been  euilty  of  some 
fraudulent  concealment  of  the  defects. 

Pollock,  Torts,  pp.  427.  428;  2  Shearm.  & 
Redf.  Neg.  4th  ed.  §  711;  1  Taylor,  Land.  ^ 

T.  8th  ed.  §  175a;  RMins  v.  Jon£S  ap 
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T.  MbrriU,  iupra;  Bmeny  v.  (M  CoUmy  d  N, 
R  Co.  10  Allen,  868,  87  Am.  Dec.  644;  Carle- 
ion  V.  Franeonia  Iron  &  Sted  Co.  99  Mass.  216; 
Moore  v.  l/)gan  Iron  d  Steel  Co,  (Pa.)  Oct.  4. 
1886:  O^Brien  y.  CapweU,  59  Barb.  497;  Nichol' 
son  V.  Erie  B.  Co.  41  N.  Y.  539;  Jaffe  v. 
Harteau,  56  K.  Y.  898, 15  Am.  Rep.  488;  Perez 
V.  Rayhaud,  7  L.  R.  A.  620, 76  Tex.  191;  Aker- 
ley  V.  White,  58  Hun,  362;  Deller  v.  Ebferberth, 
127  Ind.  414;  Armstrongs.  Medbury,  67  Mich. 
250;  Willson  y.  TreadweU,  81  Cal.  58;  Burdick 
y.  CheadU,  26  Ohio  St.  898,  20  Am.  Rep.  767. 

'  Coffey*  </'.,  deliyered  the  opinion  of  the 

court : 

Tnis  was  an  action  in  the^ Marion  county 
circuit  court,  brought  by 'the  appellant 
against  the  appellee,  for  actionable  negli- 

fence  resulting  in  the  death  of  the  appellant's 
ecedent.  The  suit  was  brought  for  the  ben- 
efit of  the  widow  and  children  of  the  de- 
ceased. The  complaint  is  in  two  paragraphs, 
to  each  of  which  the  court  sustainea  a  de- 
murrer. This  ruling  of  the  circuit  court  is 
assigned  here  as  error.  The  able  counsel  for 
the  appellant  has  prepared  a  synopsis  of  the 
complaint,  the  correctness  of  which  is  not 
disputed  by  the  appellee,  and  for  that  reason 
we  adopt  it  as  a  correct  statement  of  the  con- 
tents of  the  complaint.  It  is  as  follows: 
The  first  paragraph  alleges  that  the  decedent, 
Henry  D.  Woodruff,  was  in  the  employ  of 
the  city  of  Indianapolis  as  a  fireman,  and  as 
such  belonged  to  the  organization  known  as 
the  fire  department  of  the  city,  wliich  in  turn 
was  composed  of  a  body  of  men  duly  ap- 
pointed and  acting  under  a  code  of  rules, 
whose  duty  it  was  to  put  out  any  and  all 
fires  occurring  within  the  limits  of  the  city, 
the  apparatus  therefor  being  furnished  by 
the  city,  and  the  compensation  to  the  firemen 
and  the  cost  of  the  apparatus  being  paid  out 
of  the  city  treasurer.  That  as  such  firemen 
the  deceased  and  his  comrades  were  bound, 
whenever  the  alarm  of  fire  was  sounded,  to 
attend  and  do  ail  in  their  power  to  put  out 
the  fire,  and  while  so  doing  were  under  the 
direction  of  the  officers  of  the  fire  department. 
That  on  the  17th  of  March,  1890,  a  fire  broke 
out  in  a  building;  owned  by  the  defendant, 
situate  on  Washington  street,  and  deceased, 
with  other  firemen,  in  response  to  the  alarm, 
went  to  the  building  to  put  it  out.  In  at- 
tempting to  so  do,  under  the  control  and  com- 
mand of  thte  chief  of  the  fire  department  and 
his  assistants,  in  the  discharge  of  his  duties 
as  fireman,  and  under  the  orders  of  the  offi- 
cers of  the  fire  department,  he  had  gone  upon 
the  roof  of  the  building,  and  while  there  in 
the  course  of  his  employment,  it  bein?  a 
proper  place  for  him  to  be  at  the  time  when 
the  accident  occurred,  and  while  he  believed, 
and  had  reason  to  belieye,  that  it  was  reason- 
ably safe  for  him  to  be  on  the  roof  in  com- 
pany with  the  other  firemen,  the  roof  and 
other  portions  of  the  building,  without  warn- 
ing, gave  way,  and  precipitated  the  deceased 
and  eleyen  other  firemen  into  the  basement 
of  the  building,  midst  the  falling  and  burn- 
ing debi^  of  the  roof,  which  caused  the  death 
of  the  deceased  and  his  eleven  comrades. 
That  he  was  killed  without  any  fault  or 
negligence  on  his  part,  but  because  of  the 
22  La  A. 


negligence  of  the  defendant,  as  follows: 
The  defendant,  for  a  long  time  prior  to  the 
17th  of  March,  had  been  a  resident  of  the 
city,  had  owned  the  building,  and,  in  com- 
mon with  other  citizens  of- the  city,  enjoyed 
the  benefits  and  protection  afforded  by  the 
fire  department.  At  the  time,  and  for  a  long 
time  before  that,  he  knew  and  liad  known 
that  it  was  the  duty  of  the  deceased  and  his 
comrades  to  respond  to  alarms  of  fire,  and  to 
attempt  to  put  out  any  fire  that  might  break 
out  in  his  building.  The  building  was  sit- 
uate in  the  business  center  of  the  city,  and 
in  its  most  frequented  portion,  and  defend- 
ant knew  that  it  was  in  constant  danger  of 
catching:  fire,  either  by  accident  or  design. 
The  defendant  as  a  resident  of  the  city,  and 
as  a  constituent  part  of  the  government,  and 
as  entitled  fo  the  protection  of  the  fire  de- 
partment, invited  the  decedent  and  his  com- 
rades, in  their  capacity  as  firemen,  into  and 
onto  the  buildine.  That  at  some  time  prior 
to  the  fire  the  defendant,  as  the  owner  of  the 
building,  had  leased  the  same  to  the  Bowen- 
Merrill  Company,  who  weix)  in  possession  at 
the  time  of  the  fire  under  the  lease,  but  long 
before  then,  and  before  the  execution  of  the 
lease,  the  defendant  had  changed,  enlarged, 
and  repaired  his  building :  but  when  he  built 
it,  and  at  the  time  9f  the  accident,  it  had  a 
substantial -appearing  iron  front,  and  the  de- 
ceased believed,  and  had  reason  to  believe, 
that  the  building  was  as  substantial  as  it 
appeared,  but  in  fact  it  was  a  remodeled 
building,  made  much  larger  and  higher  than 
it  was  originally,  and  when  defendant  re- 
modeled and  rebuilt  it  he  did  not  increase 
the  strength  of  the  foundation  walls,  and  the 
whole  building,  back  of  the  imposing  iron 
front  thereon,  was  insufficiently  built  and 
insecure,  while  having  the  outward  appear- 
ance of  strength  to  the  deceased  and  others 
whose  duty  called  them  to  the  same.  Dur- 
ing the  time  while  the  building  was  being 
occupied  by  the  Bowen-Merrill  l^lompany  as 
a  tenant  of  the  defendant,  the  defendant  was 
the  president  and  chief  executive  officer  of 
the  company,  and  owned  $85,000  out  of  the 
total  capital  of  |80,000,  and  during  the  en- 
tire continuance  of  the  lease  the  right  was 
conceded  to  him  by  the  company  to  como 
upon  the  premises,  and  to  make  thereon  such 
improvements  and  repairs  as  he  might  deem 
necessary  for  the  protection  and  preservation 
of  the  building.  That  in  remodeling  the 
building  it  was  built  unsafely, — the  walls 
not  strong  enough,  the  foundation  not  suffi- 
cient to  meet  the  exigencies  and  requirements 
for  which  the  building  was  intended  and 
used.  Tiiat  defendant  knew  when  he  leased 
the  building  that  the  company  would  place, 
and  did  place,  in  it  a  stock  of  stationery, 
books,  etc.,  and  he  also  knew  that  the  build- 
ing was  not  strongenough  to  beitr  the  weight 
of  such  stock.  He  also  knew  at  the  time 
when  he  executed  the  lease  and  at  the  time 
when  the  deceased  was  killed,  that  the  build- 
ing was  not  strong  enough,  and  was  so  inse- 
curely built  that  it  would  not  stand  the 
weight  of  the  stock  and  any  additional  strain 
that  misrht  be  put  upon  it  in  case  of  fire  by 
the  weight  ef  the  water  which  would  be 
thrown  upon  the  stock  to  put  out  Uie  fire. 
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and  at  the  time  of  the  fire  the  weight  of  the 
stock  and  the  weight  of  the  water  because  of 
the  weak  and  insufficient  character  of  the 
building  and  foundation  walls,  gave  way. 
That  the  building  was  so  weak,  insecure, 
and  unsafe  as  to  be  dangerous  to  all  who 
might  go  about  it  in  case  any  additional 
weight  might  be  placed  upon  the  same  as  In 
case  of  fire.  At  the  time  of  the  death  of  the 
deceased,  defendant  was  receiving  rent  for 
the  building..  Deceased  did  not  know  of  the 
unsafe  and  negligent  construction  and  condi- 
tion of  the  building  at  and  before  it  fell. 
That  deceased  left  a  widow  and  four  children 
under  nineteen  years  of  age.  The  second 
paragraph  thereof  states  substantially  the 
same  facts  as  the  first,  with  the  following 
additions :  The  building  was  85  feet  in  front 
and  120  in  depth.  That  it  had  been  on  fire 
several  times  during  the  last  ten  vears,  and 
to  secure  himself  from  loss  by  fire  at  the 
time  of  the  occurrence  of  the  fire,  and  for  a 
long  time  before  that,  defendant  had  carried 
$12,000  fire  insurance  on  the  buildine.  That 
on  the  28th  of  April,  1878,  the  city  of  Indian- 
apolis passed  an  ordinance  in  which  it  was 
provided,  among  other  things :  ''It  shall  be 
unlawful  for  any  person  to  construct,  erect, 
•or  maintain  any  unsafe,  insecure,  and  danger- 
ous wall,  building,  or  structure  within  the 
limits  of  this  city,  and  it  shall  be  the  dutv 
of  all  persons  owning  premises  upon  which 
there  is  any  dangerous,  unsafe,  and  insecure 
wall  or  building,  to  make  the  same  safe  and 
secure,  either  by  properly  repairing  the  same 
or  by  rebuilding  the  same  within  twelve  (12) 
hours  after  receiving  notice  from  the  chief 
fire  enjg;ineer.  .     .     Each  and  every  day 

in  which  such  wall  or  building  is  permitted 
to  remain  unsafe,  dangerous,  and  insecure 
after  the  receipt  of  notice  as  herein  provided, 
sh^ll  be  held  and  taken  as  a  separate  and 
distinct  violation  of  this  ordinance,  and  as 
such  punished.  .  .  .  Sec.  6.  Anv  wall, 
structure,  or  building  likely  to  fall,  or  to 
take  fire,  shall  be 'taken  and  deemed  to  be 
unsafe  and  insecure  within  the  meaning  of 
this  ordinance.  All  brick  walls  less  than 
one  foot  iii  thickness,  and  which  form  a  part 
or  are  intended  to  form  part  of  a  building 
more  than  two  stories  in  height,  shall  be 
deemed  unsafe  and  insecure."  This  ordi- 
nance was  in  force  from  its  passage  until 
after  the  fire,  and  deceased  in  his  lifetime, 
and  the  defendant,  knew  that  it  was  in  force. 
When  the  defendant  became  the  owner  of  the 
premises,  they  were  occupied  by  two  store- 
rooms, two  stories  in  height,  with  walls  on 
•either  side,  and  a  continuous  wall  in  the 
center  contributed  to  the  support  of  the  roof 
■and  fioors  sufficiently  to  support  the  build- 
ing in  its  then  condition.  After  defendant 
became  the  owner,  and  after  the  building 
had  been  in  existence  for  over  forty  years 
as  originally  built,  the  defendant,  being 
•desirous  of  increasing  the  capacity  and  area 
of  his  premises  without  materially  increas- 
ing the  expense,  added  two  stories  to  the 
two  stories  then  existing,  taking  out  the 
center  wall  above  the  basement,  anci  without 
strengthening  or  adding  to  the  capacity  or 
strength  of  the  east  and  west  walls,  or  with- 
out adding  anything  to  the  foundation  under 
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the  center  walls,  and  supporting  the  new 
building  thus  erected  in  the  center  with  iron 
and  wooden  pillars,  upon  which,  in  connec- 
tion "^ith  the  side  and  end  walls,  the  fioors 
of  the  second  and  third  stories  rested,  and  by 
which  they  were  all  supported.  That  by  the 
manner  of  construction  the  smaller  weight 
before  had  been  distributed  throughout  the 
entire  length  of  the  foundation  of  the  center 
wall,  but  was  very  greatly  increased  by  the 
additional  size  and  weight  of  the  building, 
and,  by  the  substitution  of  columns  for  a 
solid  wall,  the  added  weight,  instead  of  be- 
ing distributed  along  the  entire  length,  as  it 
had  been  theretofore,  was  concentrated  upon 
a  few  spots  upon  which  the  pillars  rested, 
thus  producing  an  unequal  pressure  at  these 
places,  and  diminishing  the  bearing  strength 
of  the  foundation  upon  which  the  pillars 
rested.  That  in  making  this  improvement 
the  defendant  took  away  the  original  front 
wall,  which  indicated  to  the  observer  the 
character  of  the  building,  and  substituted  a 
substantial,  strong,  and  Imposing  iron  front 
for  the  entire  height  of  the  four 'stories,  and 
thus  gave  to  the  building,  which  was  in 
fact  weak  and  insufficient  to  bear  any  great 
weight,  the  appearance  of  being  a  sound, 
substantial,  and  permanent  improvement, 
capable  of  sustaining  not  only  the  building 
and  its  contents,  but  of  being  safe  in  case  of 
fire  or  other  accident  which  would  cause  un- 
usual weight  to  be  borne  by  the  building. 
That  it  was  known  to  the  defendant  at  the 
time  of  the  fire  that  the  building  and  its 
walls,  more  especially  the  foundation  under 
the  center  columns,  was  unsafe,  insecure, 
and  dangerous,  and  likely  to  fall  and  take 
fire,  but  that  was  not  known  to,  but  was  con- 
cealed from,  the  deceased  and  the  officers  of 
the  fire  department,  and  they  were  prevented 
from  ascertaining  the  defective,  insufficient, 
insecure,  unsafe,  and  daneerous  character  of 
the  foundation  because  of  the  fact  that  it 
was  underneath  the  fioor,  and  not  to  be  seen 
by  any  one  entering  the  premises  in  the  or- 
dinary course  of  business,  and  the  deceased 
and  the  officers  of  the  fire  department  were 
thrown  off  their  guard,  and  prevented  from 
ascertaining  the  condition  of  the  building, 
walls,  and  foundation,  by  the  outward  ap- 
pearance of  strength  and  sufficiency  given  to 
It  by  the  iron  front ;  and  ever  since  the  re- 
mooeling,  rebuilding,  and  enlargement  of 
the  building  upon  his  premises  the  defend- 
ant had  continued  to  maintain  it  in  the  un- 
safe, insecure,  and  dangerous  manner  named, 
contrary  to  the  provisions  of  the  ordinance, 
well  knowing  that  with  any  extra  weight 
as  in  case  of  any  accident,  or  in  case  of  fire, 
it  would  be  insufficient  to  stand  the  strain, 
and  so  fall.  When  the  fire  broke  out  in  the 
building,  water  was  thrown  upon  the  stock 
in  order  to  put  out  the  fire ;  and  the  weight 
of  the  stock,  together  with  the  weight  of  the 
water,  and  the  unsafe,  hisufficient,  insecure, 
and  dangerous  character  of  the  building 
walls,  and  esi}ecially  the  foundation  walls, 
caused  it  to  give  way  without  being  weak- 
ened or  impaired  at  all  in  their  bearing 
strength  by  the  fire  which  was  burning. 

It  IS  contended  by  the  appellant :    First, 
that  the  owner  of  a  building  in  the  heart  of 
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a  populous  city  owes  it  as  a  duty  at  common 
law,  independent  of  any  statute  or  municipal 
ordinance,  to  keep  such  building  safe  for 
purposes  other  than  the  requirements  of  trade 
and  commerce;  that  such  duty  is  compre- 
hensive enough  to  embrace  the  safety  of  fire- 
men and  other  officers  whose  duty,  in  the 
event  of  a  contingencv,  may  require  them  to 
be  in  and  about  the  building ;  and  that  the 
complaint  in  this  case  shows  a  breach  of  this 
duty  on  the  part  of  the  appellee,  resulting, 

Sroximately,  in  the  death  of  the  appellant's 
cedent.  "Second,  that  it  appears  from  the 
allegations  in  the  complaint  that  the  appellee 
maintained  the  building  therein  described  in 
violation  of  the  ordinance  of  the  city  of  In- 
dianapolis therein  set  out,  the  immediate  re- 
sult of  which  was  the  death  of  the  appellant's 
decedent,  and  that  he  is  for  that  reason  li- 
able for  the  resulting  damages.  On  the 
other  hand,  it  is  contended  by  the  appellee 
Bowen— First,  that,  whether  he  is  to  be  re- 
garded as  the  owner  or  occupant  of  the  build- 
ing described  in  the  complaint,  the.  decedent 
entered  it  as  a  mere  licensee,  and  that  he 
was  not  guilty  of  any  actionable  breach  of 
duty  to  him ;  second,  that  whether  he  be  re- 
garded as  the  owner  or  occupant  of  such 
building,  and  whether  he  be  deemed  to  have 
invited  the  decedent  to  enter  the  building, 
he  was  not  guilty  of  any  actionable  breach 
of  duty  to  him ;  thisd,  that  he  was  not  guilty 
of  any  actionable  breach  of  duty  to  the  de- 
cedent imposed  by  any  municipal  ordinance ; 
fourth,  that  the  negligence  set  up  in  the  com- 
plaint was  not  the  proximate  cause  of  the 
death  of  the  appellant's  decedent ;  fifth,  that, 
the  building  described  in  the  complaint  be- 
ing in  the  exclusive  possession  of  the  appel- 
lee's tenant,  the  decedent  cannot  be  deemed 
to  have  entered  by  his  invitation  or  license, 
and  hence  he  is  not  liable. 

It  is  conceded  that  the  decedent,  at  the  time 
of  his  death,  was  lawfully  in  the  appellee's 
building.  It  is  important,  however,  to  de- 
termine whether  he*  was  there  under  an  invi- 
tation from  the  appellee,  either  express  or 
implied,  or  whether  he  was  there  as  a  mere 
licensee.  This  is  important  for  the  reason 
that  the  appellee  would  own  him  a  much 
higher  duty  if  he  was  there  by  invitation 
than  he  would  owe  him  if  he  entered  under 
no  other  authority  than  that  of  a  licensee. 
It  is  true,  the  complaint  alleges  that  the  ap- 
pellant, *'as  a  resident  of  the  city,  and  as  a 
constituent  part  of  this  government,  and  as 
entitled  to  the  protection  of  the  fire  depart- 
ment, invited  the  decedent  and  his  comrades, 
in  their  capacity  as  firemen,  into  and  onto 
the  building."  But  we  do  not  understand 
this  allegation  as  intending  to  convey  the 
idea  that  anypersonal  or  express  invitation 
was  given.  The  pleader  eviaently  intended, 
we  think,  to  charge  that  there  existed  a  gen- 
eral implied  invitation  from  the  citizens  of 
the  city,  including  tne  appellee,  to  the  fire- 
men beionginfl;  to  the  fire  department,  to  enter 
their  houses  m  case  of  a  conflagration,  for 
the  purpose  of  extinguishing  the  fire.  This 
allegation,  therefore,  does  not  enable  us  to 
determine  whether  the  deceased  was  in  the 
house  of  the  appellee  by  invitation  or  as  a 
licensee.  Judge  Cooley,  in  his  valuable 
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work  on  Torts,  divides  licensees  into  three- 
classes.  Of  the  third  class  he  says:  ""The 
third  class  of  licensees  comprehends  those- 
cases  in  which  the  law  gives  permission 
to  enter  a  man's  premises.  This  permission 
has  no  necessary  connection  with  the  own- 
ers' interest,  and  is  always  given  on  public 
grounds.  An  instance  is'where  a  fire  breaks 
out  in  a  city.  Here  the  public  authorities, 
and  even  private  individuals,  may  enter  upon 
adjacent  premises,  as  they  may  nnd  it  neces- 
sary or  convenient  in  their  eiiorts  to  extin- 
guish or  arrest  the  spread  of  the  flames.  Th» 
law  of  overruling  necessity  licenses  this,  and 
will  not  suffer  the  owner  of  a  lot  to  stand  at 
its  borders,  and  exclude  those  who  would 
use  his  premises  as  vantage  ground  to  stay 
the  conflagration.  Indeed,  it  sometimes  be- 
comes necessary  to  destroy  whole  blocks  of 
buildings  to  stop  the  spread  of  fire,  and  the 
sufferer,  instead  of  looking  to  the  officials 
who  command  it,  or  the  parties  who  execute 
their  commands,  must  seek  redress  at  the 
hands  of  the  state  itself,  and  accept  what 
the  state  awards."  Cooley,  Torts,  2a  ed.  p. 
367.  We  think  Judge  Cooley,  in  the  above 
extract,  states  the  law  correctly.  It  does  not 
appear  from  the  complaint  before  us  that  the 
deceased  entered  the  house  of  the  appellee, 
where  he  lost  his  life,  by  invitation,  either 
express  or  implied,  but  it  does  appear  that 
he  entered  unaer  a  license  given  by  law  for 
the  purpose  of  extinguishing  a  fire  raging 
therein  at  the  time.  It  is  unnecessary,  under 
this  state  of  facts,  to  inquire  what  duty  tiie 
appellee  would  have  owed  the  deceased  had 
he  entered  thcT  building  under  an  invitation, 
or  to  inquire  whether  the  premises  were  ia 
the  sole  possession  of  a  tenant  of  the  appellee, 
as  the  case  must  turn  upon  the  duty  which 
the  appellee  owed  the  deceased  at  the  time 
he  entered  under  a  license  given  by  l^e  law. 
We  do  not  believe  it  can  be  successfully 
maintained  that  the  appellee. owed  to  the  de- 
ceased, who  entered  his  premises  under  a  li- 
cense created  by  an  overruling  necessity,  a 
higher  duty  than  if  he  had  entered  under  an 
express  license  granted  by  him.  In  the  case 
of  Eeardon  v.  Thompaon,  149  Mass.  267,  it 
was  said:  ''No  doubt  a  bare  licensee  has 
some  rights.  The  landowner  cannot  shoot 
him."  He  cannot  lawfully. set  spring  traps 
for  him.  The  licensor  is  liable,  even  to  a 
licensee,  if  he  is  guilty  of  what  the  civil  law 
terms  *^ dolus,"'  But  beyond  this  the  licensor 
owes  the  licensee  no  duty,— certainly  not  the 
duty  of  active  diligence  to  see  that  no  harm 
come  to  him ;  and  when  the  latter,  without 
any  invitation,  and  pursuant  to  a  mere  li- 
cense, enters  the  former's  premises,  he  takes 
the  risk  of  whatever  dangers  may  be  there. 
The  law  is  so  laid  down  in  the  text-books, 
and  is  established  by  a  multitude  of  decis- 
ions. Mr.  Pollock,  in  his  work  on  Torts, 
(*426,)  says:  "In  the  language  of  conti- 
nental jurisprudence  there  is  no  question  of 
culpa  between  a  gratuitous  licensee  and  the 
licensor,  as  regards  the  safe  condition  of  the 
property  to  which  the  1  icense  appl  ies.  Noth- 
ing short  of  'dolus'  will  make  the  licensor 
liable. **  To  substantially  the  same  effect  are 
Ray,  Neg.  28 ;  Parker  v.  Portland  Pub.  Co^ 
69  Me.  178,  31  Am.  Rep.  .26%:  ^ttf6^rp\ 
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Ft.  W.  d  C.  R.  Co,  ▼.  Bingham,  29  Ohio  St. 
•809,  28  Am.  Rep.  751 ;  Larmore  v.  Or&um 
P&int  Iron  Go.  101  N.  Y.  391,  64  Am.  Rep. 
718 ;  VicUny  v.  Baker,  67  N.  Y.  866 ;  ThieU 
^.  AfeManuSt  8  Ind.  App.  182 ;  Lary  v.  Cleve- 
land, a  C  d  L  R.  Co.  78  Ind.  328,  41  Am. 
Rep.  572;  Eoansville  d:  T.  H.  R.  Co.  v. 
OHffin,  100  Ind.  221,  50  Am.  Rep.  783 ;  /n- 
dianapohi  v.  Emmelman,  108  Ind.  530,  58 
Am.  Rep.  65 ;  Indiana,  B.  A  W.  R.  Co.  t. 
Bamhart,  115  Ind.  399. 

The  question  of  the  liability  of  the  prop- 
erty owner  to  a  mere  licensee  was  veiy  re- 
cently fully  considered  by  this  court  in  the 
case  of  Faris  v.  Hoberg  (Ind.  8up.)  88  N. 
E.  Rep.  1028.  In  that  case,  after  a  careful 
reriew  of  the  authorities,  the  conclusion  was 
reached  that  one  entering  a  store  on  his  own 
private  business,  by  a  way  not  used  by  cus- 
tomers, was  a  mere  licensee,  and  that  the 
•owner  of  the  store  owed  him  no  dutv.  We 
think  that  the  authorities  fully  establish  the 
rule  that  the  licensor  owes  to  the  mere  li- 
censee no  duty  except  that  of  abstaining  from 
any  positive  wrongful  act  which  may  result 
in  his  injury,  and  that  the  licensee  takes  all 
risks  as  to  the  safe  condition  of  the  premises 
upon  which  he  enters.  To  the  question  now 
under  discussion,  decisions  based  upon  ex- 
press statutes  or  ordinances,  as  well  as  de- 
cisions based  upon  the  fact  that  the  injured 
party  entered  the  premises  under  an  invita- 
tion, express  or  implied,  are  not  applicable. 
We  are  of  the  opinion  that  the  owner  of  a 
building  in  a  populous  city  does  not  owe  it 
as  a  duty,  at  common  law,  independent  of 
any  statute  or  ordinance,  to  keep  such  build- 
ing safe  for  firemen,  or  other  officers  who  in 
.a  contingency  may  enter  the  same  under  a 
license  conferred  by  law.  It  seems  to  be  set- 
tled, however,  that  such  duty  may  be  im- 
posed either  by  statute  or  by  an  ordinance 
adopted  for  that  purpose.  WiUy  v.  Mulledy, 
78  N.  Y.  810,  84  Am.  Rep.  536 ;  Parker  v. 
Barnard,  185  Mass.  116,  46  Am.  Rep.  450; 
Ryan  v.  Thomeon,  6  Jones  &  8.  133;  Lud- 
dington  v.  Miller,  4  Jones  &  S.  1. 

It  remains,  therefore,  to  inquire  whether 
the  appellee  is  liable  for  the  injury  of  which 
-complaint  is  made,  by  reason  of  the  ordinance 
-of  the  city  of  Indianapolis  set  out  in  the  com- 
plaint. In  the  case  of  WiUy  v.  Mulledy, 
supra,  a  statute  provided  that  the  owners  of 
a  designated  class  of  buildings  In  the  city  of 
Brooklyn  should  provide  the  same  with  fire 
escapes.  It  was  held  that  this  statute  .was 
intended  for  the  benefit  of  tenants,  and  the 
-owner  of  a  building  of  the  class  named  who 
failed  to  comply  with  the  statute  was  liable 
to  a  tenant  who  was  injured  by  reason,  of 
such  failure.  In  the  case  of  Parker  v.  Barn- 
ard, eupra,  there  was  a  statute  which  pro- 
Tided  that,  in  any  store  or  building  in  the 
cit^  of  Boston  in  which  there  was  placed  a 
hoistway  or  elevator  hole,  such  hoistway  or 
elevator  hole  should  be  protected  by  a  good 
and  substantial  railing,  and  good  and  suffi- 
•cicnt  trapdoors  with  which  to  close  the  same, 
and  that  the  trapdoors  should  be  kept  closed 
at  all  times  except  when  in  actual  use  by 
the  occupant  of  the  building.  It  was  held 
^hat  this  statute  was  intended  for  the  benefit 
^f  all  persons  lawfully  entering  such  a  b'uild- 
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ing.  and  that  for  this  reason  a  police  officer 
who  entered  after  night  in  the  discharge  of 
his  official  duty,  and  was  injured  by  reason 
of  a  failure  to  comply  with  the  statute,  might 
recover,  although  he  was  a  mere  licensee. 
In  the  case  of  Ryan  v.  T/iomeon,  supra,  there 
was  an  ordinance  of  the  city  of  New  York 
similar  to  the  statute  mentioned  in  the  caso 
of  Parker  v.  Barnard,  and  it  was  held  that 
such  ordinance  was  intended  for  the  benefit 
of  firemen,  police  officers,  and  others  who  in 
the  performance  of  their  duties  might  be 
called  upon  to  enter  such  houses  after  night, 
and  that  a  policeman  injured  by  reason  of  a 
failure  to  comply  with  the  ordinance  might 
recover.  In  the  case  of  Luddington  v.  Mi&r, 
supra,  a  statute  of  the  United  States  provided 
for  private  bonded  warehouses.  The  statutes 
and  the  regulations  of  the  treasury  depart- 
ment place  such  warehouses  under  the  con- 
trol and  management  of  the  warehousemen 
who  owned  the  same,  so  far  as  the  supervis- 
ion and  management  of  the  hatchways  were 
concerned.  It  was  held  that  if  such  ware- 
houseman negligently  left  open  a  hatchway 
in  a  passageway  over  which  a  custom  officer 
would  pass  in  Uie  discharge  of  his  duties  at 
such  house,  by  reason  of  which  the  officer 
was  injured,  he  might  recover  for  such  in- 
jury. The  ordinance  under  immediate  con- 
sideration is  full V  set  out  in  the  complaint,  a 
synopsis  of  which  is  above  set  forth.  There 
is  nothing  in  the  ordinance  to  indicate  that 
the  common  council,  at  the  time  it  was 
adopted,  had  in  mind  the  safety  of  firemen 
in  case  of  a  fire  occurring  in  the  city.  It 
was  evidently  its  purpose  to  protect  the  citi- 
zens and  those  whose  business  reauired  them 
to  be  in  the  vicinitv  of  walls  ana  buildings 
liable  to  fall  and  do  them  injury,  and  also 
to  protect  the  city  against  fire  by  reason  of 
structures  liable  at  any  time  to  take  fire. 
That  the  common  couocil  did  not  have  in 
mind  the  kind  of  wall  described  in  the  com- 

Slaint  is  evidenced  by  the  fact  that  the  or- 
inance  In  question  requires  the  owner  of  any 
dangerous,  unsafe,  or  insecure  wall  or  build- 
ing to  make  the  same  safe  and  secure  either 
by  properly  repairing  the  same,  or  hy  re- 
building the  same  within  twelve  hours  aft^r 
receiving  notice  from  the  chief  fire  engineer. 
Such  provision,  together  with  other  provis- 
ions in  the  ordinance,  indicate,  we  think, 
that  the  common  council  was  legislating 
with  reference  to  walls  and  buildings  in  im- 
mediate danger  of  falling,  or  in  immediate 
danger  of  taking  fire.  In  this  case,  so  far  as 
it  appears  from  the  facts  alleged  in  the  com- 
plaint, the  appellee  had  erected  a  building 
which,  under  ordinary  circumstances,  was 
reasonably  safe  for  the  purposes  of  commerce 
and  trade.  It  became  unsafe  only  by  reason 
of  the  fact  that  it  was  stored  with  stationery 
by  a  tenant,  and  by  reason  of  the  fact  that 
in  an  extraordinary  emergency  larsre  quanti- 
ties of  water  were  thrown  into  and^  upon  the 
building,  thus  putting  it  to  an  extraordinary 
strain.  We  do  not  think  the  ordinance  be- 
fore us  was  intended  to  apply  to  a  building 
of  this  character.  The  appellee,  in  the  con- 
struction of  his  building,  was  not,  in  our 
opinion,  bound  to  anticipate  extraordinary 
events,    but,    if  he  constructed  a  building 

Digitized  by  ^OOQ IC 


d06 


Mabbachimetts  Suprbms  Judicial  Court. 


Nor.^ 


which  was  ordinarily  safe  under  ordinary 
circumstances,  he  was  not  acting!  n  violation 
of  the  terms  of  this  ordinance.  This* case  has 
been  ably  argued  orally,  in  open  court,  and 
briefed  on  both  sides  with  unusual  care  and 
ability ;  and  after  a  careful  consideration  of 
all  that  has  been  said,  and  a  careful  examina- 
tion of  all  the  authorities  cited,  we  have  been 
forced  to  the  conclusion  that  the  complaint 


before  us  does  not  state  facts  sufficient  to  hold 
the  appellee  liable  for  the  injury  set  up  in 
the  complaint,  either  under  the  common  law 
or  the  ordinances  of  the  city  of  Indianapolis. 
It  follows  from  this  conclusion  that  the  cir- 
cuit court  did  not  err  in  its  ruling,  and  that 
its  judgment  should  be  affirmed. 

Rehearing  denied. 


MASSACHUSETTS    SUPREME   JUDICIAL  COURT. 


James  AYLWARD 
John  O'BRIEN. 


1.  A  eonveyaaee  of  a  pew  prior  to  6tat. 
1855,  chap.  122,  except  in  Boston,  was  required  to 
he  b  J  deed,  as  the  pew  was  real  estate. 


8«  A  oonveyaace  of  a  pew  snflicleBt  te 
every  respect  to  eonvey  real  eetate 
except  in  the  want  of  seals*  or  words  call- 
incr  for  seals,  is  a  basis  of  adverse  possession,  if 
the  grrantees  occupied  under  it,  believing  their 
title  ffood. 

8*   The  methods  and  usai^es  of  the  Bo>^ 
'.Catholic  Church  do  not  seem  to  touch 


Note.— TTte  riaM»  of  peto  TioZders. 

L  The  nature  of  their  righi  and  iiOem 

a.  EnglUth  doctrine, 

b.  TJniUd  Stales  doctHne. 

c.  In  Pennsylvania. 

d.  Conditions  attached. 

II.  Rights  of  the  parish  or  society, 
in.  Bights  of  the  peuj  oumer. 

a.  Compensation  upon  removal 

b.  Action  for  disturbance, 
rv.  FYee  church, 

V.  Attachment. 
VI.  Assessment  and  taxation. 
Til.  Relief  under  the  English  law. 

L  The  nature  of  their  right  and  title. 

a.  BhigUsh  doctrine. 

The  word  **pew"  is  said  to  be  derived  from  the 
Dutch  '"puye,**  and  to  siemify  ^^aseat  enclosed  in 
a  church.  Brumlltt  v.  Roberts,  L.  K.  5  a  P.  2^; 
Johnson's  Diet. 

Tbe  right  to  separate  seats  or  pews  in  a  church 
did  not  exist  in  England,  except  in  the  case  of  the 
favored  few,  before  tbe  Reformation,  all  parish- 
ioners having  the  right  to  use  the  body  of  the 
church:  subsequently,  however,  the  right  to  them 
was  granted  by  the  bishop  or  ordinary  by  means 
of  a  faculty  the  rights  under  which  were  heard  in 
tbe  spiritual  courts  alone.  1  Bu  rn's  Ecd.  Law,  title 
Churchy  chap.  7;  Grabbe,  Real  Prop.  9  4,  pL  90, 0 10, 
pi.  481, 4S2. 

Corven's  Case,  S  Coke,  105,  Frazer's  ed.,  was  about 
the  earliest  ease  upon  this  question.  There  the 
court  held  that  any  person  having  a  house  or  land 
in  tbe  parish  time  out  of  mind,  and  a  seat  in  an 
aisle  of  the  church  maintained  at  his  own  charges 
might  have  a  writ  of  prohibition  against  the  bishop 
if  the  latter  dispossessed  him.  But  that  the  ordi- 
nary could  decide  all  questions  arising  out  of  seats 
in  the  body  of  a  church. 

In  10  Jac.  it  was  resolved  in  the  Star  Chamber, 
that  if  a  man  had  a  house  in  any  parish,  and  time 
out  of  mind  he  and  all  those  whose  estate  he  had 
had  used  to  have  a  certain  pew  in  the  church,  if 
the  ordinary  displaced  him  he  had  a  prohibition; 
but  he  must  claim  it  as  belonging  to  the  house. 
Ibid. 

At  common  law  there  was  no  property  in,  nor 
right  to  sell  or  let,  a  pew  or  seat  in  the  body  of  a 
parochial  church  or  chapeL  Brumfltt  v.  Roberts, 
supra. 

By  the  general  law  and  of  common  right,  pews 
22  L.  a  A. 


in  a  parish  church  were  held  to  be  the  common- 
property  of  the  parish.  Fuller  v.  Lane,  2  Add^ 
Reel.  Rep.  42&. 

All  parishioners  are  entitled  to  be  seated,  orderly^ 
and  conveniently,  so  as  best  to  provide  for  the  ac- 
oommodation  of  all.  Ibid,;  Re  Cathedral  Church- 
of  St.  Columb,  Londonderry,  8  L.  T.  N.  S.  861. 

But  every  parishioner  has  not  a  right  to  a  pew  in- 
the  parish  church.  Be  Cathedral  Church  of  St. 
Columb,  Londonderry,  supra. 

The  freehold  is  generally  in  the  parson,  the  in- 
habitants having  the  right  to  use  the  church  for 
Divine  worship.    Brumfltt  y.  Roberta,  swpra. 

Tbe  pew  owners*  interest  is  not  such  as  to  vest 
the  freehold  in  any  portion  of  the  soil  in  him  so  as 
to  give  him  the  right  to  vote;  but  only  an  ease- 
ment, or  qualified  right  to  occupy  and  enjoy  the 
pew  for  the  purpose  of  attending  service.  IMd.: 
Hinde  v.  Charlton,  L.  R.  S  C.  P.  104. 

It  is  essentially  a  right  to  use  it  for  the  services 
of  the  church,  and  at  times  when  it  is  open  for  use, 
subject  to  the  regulations  of  the  church;  and  there 
js  no  right  of  access  to  it  or  to  use  it  for  other  pur- 
poses or  in  any  other  manner.  Brumfltt  v.  Rob- 
erts, L.  R.  6  C.  P.  224. 

It  may  be  annexed  to  a  house  by  a  faculty,  or  by- 
prescription,  which  supposes  a  faculty,  and  may 
be  transferred  with  the  messuage.  Stocks  v.  Booth«. 
1 T.  R.  482;  Yard  v.  Ford,  2  Saund.  176;  Brumfltt  ▼• 
RobertsandCorven^s  Case,  supra;  Morgan  v.  Cur- 
tis, 3  Mann.  &  R.  889:  Phillips  v.  Halliday,  App.  Caa. 
D881]  228;  Mahiwaring  v.  Giles,  6  Bam.  &  Aid.  856. 

The  ownership  of  a  house  may  legally  carry  with 
it  the  right  to  a  pew  in  the  chanoeL  Parker  v. 
Leach,  4  Moore,  P.  C.  a  N.  S.  180:  Mainwaring  y. 
GiTes,  supra. 

But  it  cannot  be  annexed  by  prescription  to  any- 
thing but  a  house  or  messuage;  the  occupier  of  the 
house  and  not  tbe  owner  of  the  estate  being  alone 
entitled  to  its  use.  WooUocombe  v.  Ouldridge,  3 
Add.  Eccl.  Rep.  1. 

So  the  mere  occupancy  of  a  house  did  not  of  it- 
self give  the  right  to  a  pew  as  they  were  not  ap- 
purtenant to  the  land.  Pettman  v.  Bridger,  1 
Phillim.  Eccl.  Rep.  816. 

Where  tbe  right  to  a  pew  exists  as  annexed  to  ». 
messuage  by  prescription  it  runs  with  the  occu- 
pancy of  tbe  house  and  cannot  be  severed  from  iU 
Re  Cathedral  Church  of  St.  Columb,  Londonderry^ 
8  L.  T.  N.  8.  861. 

The  possessory  right  is  only  coextensive  with  act* 
ual  possession,  abandonment  causing  the  right  to* 
cease  and  determine.  WooUocombe  ▼.  Ooldridget. 
8upr<k 


Digitized  by  V^OOQ  IC 


1893. 


Aylw.uu>  t.  O'Brieh. 


207 


the  quesUon  of  the  rigbtB  of  a  pew  holder  who 
has  a  title  to  his  pew. 

4*  The  owner  of  a  pew  in  a  chnreh  is 
entitled  to  payment*  if  the  pew  is  destroyed 
by  takioff  down  the  building-,  or  otherwise,  when 
It  is  a  matter  of  expediency  merely,  and  is  not 
made  necessary  by  Uie  ruinous  condition  of  the 
building. 

6«  Tlie  archbishop,  who  has  title  to  the 
■oil  on  which  a  Roman  CathcUic  Church 
stands*  has  no  m^ater  rig^hts  in  respect 
to  the  demolition  of  a  pew,  owned  by  an  individ- 
ual, therein  than  an  organized  religious  corpora- 
tion of  any  other  denomination  would  hsLve  by 
reason  of  its  ownership  of  the  church. 

(November  28, 1896J 

REPORT  by  the  Superior  Court  of  Middle- 
sex County  for  the  opinion  of  the  Supreme 
Judicial  Court  after  verdict  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 


ages for  the  alleged  wrongful  destruction  of 
certain  pews  in  the  St.  John's  Roman  Catholic 
Church  at  East  Cambridge,  which  were  the 
property  of  the  plaintiff.     Verdict  set  aside. 

In  March,  1^2,  property  was  conveyed  to 
the  Roman  Catholic  bishop  of  Boston,  upon 
which  the  church  in  question  was  erected. 
The  bishop  afterwards  executed  the  following 
unsealed  instrument: 

"Enow  all  men  by  these  presents, that  in  con- 
sideration of  the  sum  of  one  hundred  and  sev- 
ep,  50-100  dollars,  paid  by  John  McGinley  for 
the  use  of  the  Roman  Catholic  Church  of  St. 
John's,  East  Cambridge,  the  receipt  of  which 
is  hereby  acknowledged,  we,  the  undersigned, 
do  hereby  sell  and  convey  unto  the  said  John 
McGinley  a  pew  in  the  above  church,  in  the 
north  aisle,  No.  58,  to  have  and  to  hold  to  the 
said  John  McGlsley  and  his  heirs  forever,  on 
the  following  conditions,  to  wit:  that  he  and 
they  shall  regularly  pay,  or  cause  to  be  paid, 
a  quarterly  contribution  of  two  dollars  fifty 


A  person  having  a  possessory  title  only,  claiming 
the  right  as  annexed  to  the  house  by  prescription, 
must  prove  repairs  at  his  own  expense  if  they  have 
been  necessary.  Pettman  v.  Bridger,  supra;  Fuller 
V.  Lane,  2  Add.  Bed.  Rep.  419;  Walter  v.  Gunner,  1 
fiagg.  Consist  Bep.  S22;  Kenrick  v.  Taylor,  1  Wils. 
aai:  Stocks  V.  Booth,  i  T.  B.  481;  WooUocombe  v. 
Ouldridge,  aupm;  Crisp  v.  Martin,  L.  R.  2  Prob. 
Div.  15;  Churton  v.Prewen,  L.  R.|2  Eq.  884,  85  L.  J. 
Ch.  082;  Knapp  v.  St.  Mary,  WiUesden,  2  Rob.  BccL 
Bep.  368. 

Miter,  In  an  action  against  a  stranger.  Kenrick 
▼•  Taylor,  aupra. 

When  a  peison  has  a  pew  annexed  to  his  house, 
he  may  have  an  action  on  the  case  against  any  one 
disturbing  him.  Griffith  v.  Matthews,  5  T.  B.  296; 
Hussey  v.  Leyton,  Bastem  Term,  10  Jac. 

The  distribution  of  seats  rests  with  the  church 
wardens  as  the  officers,  and  subject  to  the  control, 
of  the  ordinary,  neither  the  minister  nor  the  vestry 
haying  any  right  whatever  to  interfere  with  them 
tn  seating  and  arranging  the  parishioners  as  often 
erroneously  supposed.  Fuller  v.  Lane,  supra;  even 
though  a  oathedraL  Re  Cathedral  Church  of  St, 
Columb,  Londonderry,  aupra. 

Church  wardens  have  a  discretionary  power  to 
appropriate  the  pews  in  the  church  among  the 
parishoners,  and  may  remove  persons  intruding 
upon  seats  already!  appropriated.  Reynolds  v. 
Monkton,  2  Mood,  ft  R.  884. 

A  faculty  of  a  pew  to  a  man  and  his  heirs  is  bad, 
as  it  may  belong  to  a  party  not  a  parishioner.  Bj' 
eriey  v.  Winduss,  7  Bowl.  &  R.  664, 5  Bam.  &  0.1. 

The  right  to  a  pew  in  the  body  of  a  church  can- 
not be  acquired  otherwise  than  by  prescription  by 
a  nonparishioner,  whether  extra-parochial  or  resi- 
dent in  another  parish.   Ibid. 

But  a  pew  inlthe  body  of  a  church  may  be  ap- 
purtenant to  a  house  out  of  the  parish  by  prescrip- 
tion. Lousley  v.  Hay  ward,  1  Younge  &  J.  568;  Da- 
vis V.  Wit,  Forrest,  14. 

Presumptive  evidence  of  a  prescriptive  right  to 
a  pew  may  arise  from  the  uninterrupted  possession 
of  a  pew  in  the  chancel  for  thirty  years,  as  against 
a  wrongdoer,  but  is  subject  to  rebuttal  by  proof  of 
Its  non-existence  those  many  years  back.  Griffith 
y.  Matthews.  5  T.R.  296. 

Where  the  plaintiff  claimed  possession  of  a  pew 
for  thirty-six  years,  as  appurtenant  to  a  messuage 
acquiesced  in  by  the  defendant,  the  court  held 
there  was  good  presumptive  evidence  of  a  faculty. 
Rogers  v.  Brooks,  1  T.  R.  481,  n;  Phillips  v.  Haili- 
day,  App.  Cas.  [18911  228,  where  the  plaintiff  had 
repaired,  occupied,  and  kept  it  locked  for  several 
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years,  even  though  the  original  possession  was  ac- 
quired in  a  manner  giving  no  legal  title. 

In  case  of  an  iuterrupted  prescription,  a  faculty, 
by  reason  of  long  undisturbed  possession,  will  not 
be  presumed  by  the  Jury.  Morgan  v.  Curtis,  3 
Mann,  ft  B.  880. 

A  pew  door  hung  upon  hinges  and  removable 
without  interfering  with  the  staple  is  not  part  of 
the  freehold.   Mant  v.  Collins,  15  L.  J.  Q.  B.  248. 

In  WooUocombe  v.  Ouldridge,  8  Add.  Eccl.  Rep. 
1«  the  court  held  that  ordinaries  were  bound  not 
to  issue  faculties  appropriating  pews  to  individuals, 
except  under  special  clrcumstaoces. 

It  does  not,  however,  create  such  a  right  in  the 
freehold  as  will  create  a  right  to  vote  or  to  be 
placed  upon  the  county  register  of  voters.  Hinde 
V.  Charlton,  L.  R.  2  a  P.  lOi;  Greenway  v.  Hock- 
in,  L.  R.  5  a  P.'285;  Brumfltt  v.  Roberts,  Id.  224. 

Where  trustees  were  empowered  by  statute  to  re- 
move and  rebuild  a  chapel  and  appropriate  the 
pews  to  subscribers  to  the  building  who  were 
deemed  proprietors,  the  pews  being  vested  in  them 
and  their  heirs  forever,  the  court  held,  in  the  ab- 
sence of  proof  as  to  who  the  real  owners  of  the 
freehold  were,  that  the  proprietors  had  not  such  a 
title  as  gave  them  a  right  to  a  county  vote.  G  reen- 
way  V.  Hockin,  supra. 

No  action  can  be  maintained  in  an  ecclesiastical 
court  for  the  allotment  of  ipews  except  the  build- 
ing be  duly  consecrated.  Battiscombe  v.  Eve,  9 
Jur.N.S.210. 

It  would  seem,  however,  that  In  the  case  of  a 
cathedral  which  is  not  a  parish  church  the  seat  can 
alone  be  allotted  by  the  bishop.  Re  Cathedrai 
Church  of  St.  Columb,  Londonderry,  8  L.  T.  N. 
8.861. 

Where  it  was  proved  that  the  pew  in  question 
had  been  one  of  three  adjoining  ^ones,  used  under 
one  claim  in  respect  of  an  ancient  messuage,  proof 
of  repairs  to  one  pew  was  held  sufficient  evidence 
of  repairs.    Pepper  v.  Barnard,  12  L.  J.  Q.  R  861. 

But  each  case  must  be  governed  by  its  own  cir- 
cumstances in  relation  to  the  amount  of  evidence 
required.   Jbld. 

The  right  to  a  pew  may  be  apportioned  as  where 
the  pew  was  granted  by  faculty  in  respect  of  u 
dwelling  house  which  was  afterwards  divided  into 
two  houses,  the  court  holding  that  the  occupier  of 
one  part  had  a  right  to  some  part  of  the  pew  and 
might  maintain  an  action  against  a  wrongdoer. 
Harris  v.  Drewe,  2  Bam.  &  Ad.  164. 

In  the  Roman  Catholic  Church,  the  bare  posses- 
sion of  a  pew,  without  title,  will  Justify  the  occu- 
pier in  defending,  by  force,  the  possession  against 
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ceotfi  at  least.  And  Id  case  of  a  default  of 
payment  of  the  said  contribution,  during  more 
tban  one  year,  then  thirty  days  after  notice 

?:iyeD,  the  said  pew  may  be  entered,  and  taken 
rom  said  grantee,  his  heirs  or  assigns,  by  said 
grantors,  their  assigns,  or  any  person  or  per- 
sons acting  under  them,  and  shall  be  sold  and 
disposed  of,  as  said  grantors  or  their  assigns 
shall  think  fit,  the  present  deed  and  convey- 
ance notwithstanding,  which  shall  thenceforth 
be  void  and  of  no  euect  And  the  residue  of 
the  amount  of  the  sale,  after  havine  deducted 
the  sum  due  and  charges,  shall  belong  to  the 
«aid  John  McGinley,  Fealiz  McGlurt,  or  his 
beirs." 

The  title  to  this  pew  subsequently  became 
Tested  in  the  plaintiff,  and  the  plaintiff's  title 
to  the  other  pew  was  derived  under  a  similar 
instrument.  Defendant  is  a  Roman  Catholic 
priest  and  was  placed  in  charge  of  the  St. 
John's  Parish,  with  special  directions  from  the 
bishop  to  build  a  new  church,  the  old  edifice 


having  become  too  small  for  the  needs  of  the 
congregation.  Ground  was  secured  and  the 
church  was  built,  after  which  it  was  decided 
to  use  the  old  edifice  for  general  purposes  con- 
nected with  the  church  work,  and  to  hold  no 
more  services  in  it  For  the  purpose  of  mak- 
ing the  changes  necessary  to  fit  the  building  for 
its  new  use,  the  pews  were  removed  therefrom 
and  the  woodwork  was  sold  or  destroyed. 

Further  facts  appear  in  the  opinion. 

Mesar».  H.  H.  Weston  and  R.  D.  West- 
on-Smith, for  plaintiff: 

The  nature  or  the  property  acquired  by  tbo 
plaintiff,  and  his  title  thereto,  must  be  deter- 
mined by  the  laws  of  the  land.  The  laws  of 
the  Roman  Catholic  Church  are  mere  matters 
of  discipline  which  cannot  be  enforced  in  our 
courts. 

8ohier  v.  IHnity  Church,  109  Mass.  1;  Atty^ 
Qen,  V.  Proprietors  of  Federal  Street  Meeting- 
EovM  in  Boeton,  8  Gray,  1 ;  Currier  v.  Truiteei 
of  Trinity  Soe,  of  M.  E.  Church  in  CharUB^ 


the  entry  of  one  without  title.   Brett  v.  Mullarkey, 
7Ir.  C.L.Rep.120. 

b.  UntUd  States  doetrtnB, 

The  BnRltoh  eoolesiastical*  law  forms  the  basis 
for  the  law  rcffulatlng  the  affairs  of  the  EpiscoiMd 
€barob  In  this  oountry,  and  is  in  force  except  so 
far  as  it  has  been  modified  and  changred  by  the 
usagee  and  canons  of  the  church.  State  v.  Trinity 
Church  in  Trenton,  45  N.  J«  L.  280;  Lynd  v. 
Menzies,  38  N.  J.  L.  168. 

In  these  states  pews  are  said  to  be  held  by  very 
peculiar  titles.  Sohier  v.  Trinity  Church,  100  Mass. 
1;  Church  v.  Wells,  24  Pa,  249;  0*Hear  v.  De  Gtoes- 
briand,  88  Vt.  608,  80  Am.  Dec.  668;  Atty-Oen.  v. 
Proprietors  of  Federal  Street  Meetlnsr-House  in 
Boston,  8  Gray,  1. 

In  the  absence  of  statutory  provisions  declaring 
them  personal,  they  are  considered  as  real  estate. 
Trustees  of  First  Baptist  Church  in  Ithaca  v.  Bige- 
low,  16  Wend.  28:  Voorhees  v.  Presbjrterian  Church 
of  Amsterdam,  17  Barb.  108;  St.  PauPs  Church  in 
Syracuse  v.  Ford,  84  Barb.  16;  Atty-Gen.  v.  Pro- 
prietors of  Federal  Street  Meeting-Houee  In  Boa- 
ton,  gupra;  Bates  v.  Sparrell,  10  Mass.  328;  Oay  v. 
Baker,  17  Mass.  436, 0  Am.  Dec.  160;  Gamble's  Sue- 
cession,  23  La.  Ann.  0;  EUmball  v.  Second  Cong. 
Parish  in  Bowley,  24  Pick.  847;  Trustees  of  Third 
Presby.  Church  In  Newark  v.  Andrews,  21 N.  J.  L. 
2SB:  State  v.  Trinity  Church  in  Trenton,  tupra; 
Johnson  v.  Corbett,  11  Paige,  276, 6  L.  ed.  184:  Mc- 
Nabb  V.  Pond,  4  Bradf .  1;  Ylclie  v.  Osgood,  8  Barb. 
190;  KeUogg  v.  Dickinson,  18  Yt.  806:  Hodges  v. 
Green,  28  Yt.  858;  Howe  v.  Stevens,  47  Yt.  262;  Bar- 
nard  v.  Whipple,  20  Yt.  401,  70  Am.  Deo.  422; 
Deutech  v.  Stone.  27  Ohio  L.  J.  20. 

And  as  such,  incorporeal  hereditaments  or  ease- 
ments. Barnard  v.  Whipple,  supra;  Perrln  v. 
Granger,  88  Yt.  101;  Trustees  of  Third  Presby. 
Church  In  Newark  v.  Andruss,  tupra:  First  Bap- 
tist Soo.  in  Leeds  v.  Grant,  60  Me.  246;  Proprietors 
of  Union  Meeting-bouse  in  Hartland  v.  BoweU,  66 
Me.  400;  Gamblers  Succession,  and  McNabb  v.  Pond, 
suprcL, 

So  that  a  husband  cannot'convey  Immediately  to 
his  wife.  Yoorhees  v.  Presbyterian  Church  of 
Amsterdam,  supra. 

Neither  are  they  considered  as  real  estate  so  as 
to  give  the  holder  or  owner  the  legal  right  to  eleo- 
tion  as  sheriff  aa  possessing  the  requisite  real  and 
personal  estate.  Hatcheson  v.  Tilden,  4  Harr.  & 
McH.  270. 

It  Is  not  considered  as  personal  estate  unless  cre- 
ated by  a  lease  of  a  pew  for  a  term  of  years. 
22L.R.A. 


Johnson  v.  Corbett,  and  McNabb  v.  Pond,  supnu 

In  Massachusetts  the  right  to  a  pew  is  regarded 
as  real  property,  except  in  Boston  where  It  is  per- 
sonal property.  Atty-Gen.  v.  Proprietors  of  Fed- 
eral Street  Meeting-House  in  Boston,  8  Gray,  1; 
Stat.  ITM^  chap.  68,  0  1;  KlmbaU  v.  Second  Cong. 
Parish  in  Bowley,  24  Pick.  847. 

But  by  the  Massachusetts  Statutes  of  1866.  chap* 
122,  the  pews  of  all  houses  of  public  worship  were 
made  personal  property;  and  seethe  Pennsylvania 
doctrine,  infra. 

The  interest  In  a  pew  created  by  a  lease  in  per^ 
petulty  is  an  interest  or  estate  In  realty  and  the 
lessees  or  pew  owners  take  title  of  their  pews  as 
real  estate,  with  all  its  inddents.  St.  Paul*s  Church 
in  Syracuse  v.  Ford,  84  Barb.  i6u 

Pew  holders  have  merely  a  limited  usufructuary 
Interest  under  which  they  have  a  right  to  occupy  a 
particular  portion  of  the  church  edifice  for  the  pur- 
pose of  attending  worship  and  for  other  custom- 
ary uses,  lie  New  South  Meeting-Houae  In  Bos- 
ton, 18  Allen,  497:  Rohler  v.  Trinity  Church.  109 
Mass.  1;  Gamblers  Succession,  28  La.  Ann.  0;  Trus- 
tees of  Third  Presby.  Church  in  Newark  v.  An- 
druss, 21 N.  J.  L.  825:  Freligh  v.  Piatt,  6  Cow.  404: 
White  V.  lYusteeft  of  First  Soo.  of  M.  B.  Church,  3 
Lans.  477;  Klncaid's  App.  66  Pa.  411, 6  Am.  Bep.  877. 

The  right  of  pew  owners  in  their  pews  is  not  ab- 
solute. Daniel  v.  Wood,  18  Mass.  IQB,  11  Am.  Dea 
151:  Freligh  v.  Piatt,  tumxL 

It  is  a  qualified  property.  Daniel  v.  Wood  and 
Sohier  v.  Trinity  Church,  supra;  Jones  v.  Towne,  58 
N.  H.  462, 42  Am.  Bep.  602;  Kimball  v.  Second  Cong. 
Parish  in  Bowley,  24  Pick.  847;  Wentworth  v.'Flrat 
Parish  in  Canton,  8  Pick.  844;  First  Baptist  Soc.  in 
Leeds  v.  Grant,  60  Me.  246;  Trustees  of  Third  Presby. 
Church  in  Newark  v.  Andruas,  supra;  Yan  Houten 
V.  McKelway,  17  N.  J.  Eq.  126;  White  v.  Trustees  of 
First  Soc.  of  M.  B.  Church,  supra;  Trustees  of  First 
Baptist  Church  in  Ithaca  v.  Bigelow,  16  Wend.  28; 
Abemethy  v.  Society  of  the  Church  of  Puritans,  8 
Daly,L 

The  right  extends  only  to  an  exoulslve  oooupft- 
tlon  of  the  pew  for  the  purposes  of  public  worship 
by  virtue  of  the  pew  owner^s  individual  right  of 
property  therein.  Shaw  v.  Beverldge,  8  Hill,  26, 88 
Am.  Dec  616;  Sohier  v.  Trinity  Church,  supra;  Gay 
V.  Baker,  17  Mass.  486,  0  Am.  Deo.  IBO;  Daniel  ▼. 
Wood,  18  Man.  102, 11  Am.  Deo.  ISl;  Atty-Gen.  ▼. 
Proprietors  of  Federal  Street  Meeting-House  in 
Boston,  8  Gray.  1;  Howe  v.  Stevens,  47  Yt.  26S;  Kel- 
logg V.  Dickinson,  18  Yt.  266;  White  v.  Trustees  of 
First  Soc  of  M.  B.  Church,  8  Lans.  477;  Abemethy 
V.  Society  of  the  Ohuroh  of  Puritans,  supra;  FlnS 
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t&wn,  109  Mass.  1(J5;  (/Bear  v.  De  Ooesbriand, 
38  Yt.  593,  80  Am.  Dec.  658.  See  also  Clt€ue 
y.  Cheney,  58  111.  609, 11  Am.  Bep.  95;  Calkins 
V.  Cheney,  92  111.  463. 

No  one  has  a  right  to  iolure  or  take  down  the 
wood  or  other  material  of  which  the  pew,  as  a 
Tisible  object,  consists;  the  owner  has  an  ex- 
clusive right  to  occupy  it,  whenever  the  church 
is  used  for  public  worship,  and  it  would  seem 
that  this  is  the  owner's  strict  legal  right  when- 
ever the  buildinii  is  used  for  purposes  other 
than  that  of  public  worship. 

Jackwn  v.  Raunseville,  5  Met.  127;  Be  Nete 
South  Jieeting-Bouie  in  Boston,  18  Allen,  497. 

It  also  appears  that,  as  necessarily  incident 
to  his  ownership  of  a  pew,  he  has  certain  rights 
In  all  the  rest  of  the  building,  because  ''the 
purchasers  mnst  be  supposed  to  take  with  the 
pews  that  which  renders  them  valuable,"  and 
^Mhe  sellers  can  have  no  right  to  take  away  the 
windows  of  the  meeting-house,  or  the  walls,  or 
the  pulpit,  or  the  singers'  loft." 


Revere  v  Gannett,  1  Pick.  169. 

Consequently  even  if  we  assume  that  Arch- 
bishop Williams,  as  ordinary,  was  absolute 
owner  of  the  Church  of  St.  John,  the  defend- 
ant cannot  Justify  the  destruction  oi  the  plain- 
tiff's pews  and  dismantling  of  the  church,  as  a 
place  of  public  worship,  by  showing  that  be 
acted  under  the  archbishop  s  orders. 

Oay  V.  Baker,  17  Mass.  435,  9  Am.  Dec.  159; 
Daniel  y.  Wood,  1  Pick.  102, 11  Am.  Dec.  151; 
Revere  v.  Gannett,  supra;  Wentworth  v.  First 
Parish  in  Canton,  8  Pick.  344;  Howard  v.  First 
Parish  in  North  Bridgewater,  7  Pick.  138; 
Kimball  v.  Second  Cong.  Parish  in  Roicley,  24 
Pick.  347;  Fassett  y.  First  Parish  in  BoyUton, 
19  Pick.  861;  Jackson  v.  Rounsecille,  supra; 
Gorton  v.  Hadsell,  9  Cush.  508;  Re  New  South 
Meeting- House  in  Boston,  Atty-Gen,  v.  Propria 
etors  of  Federal  Street  Mef  ting- House  in  Bostofh, 
and  Sohier  v.  Trinity  Churc/t,  supra. 

The  proprietors  of  a  meeting-house,  either  by 
the  common  law  or  by  statute,  generally  have 


Baptist  Church  in  Hartford  v.Witherell,  8  Palge,296, 

8  L.  ed.  150, 24  Am.  Dec.  228;  Freliffb  v.  Piatt,  6  Ck>w. 
4M:  Erwln  v.  Hurd,  18  Abb.  N.  C.  91;  Cooper  v. 
Trustees  of  First  Presby.  Church  of  Sandy  HllU 
82  Barb.  222;  Re  Beformed  Dutch  Church  in 
Sau^erties,  16  Barb.  287:  Wheaton  v.  Gates,  18  N.Y. 
8B6:  0*Hear  v.  DeGoesbrland,  88  Yt.  S96,  80  Am. 
Dec  668:  Curry  v.  Trustees  First  Presby.  Church 
of  Brie,  2  Plttsb.  40:  Perrin  v.  Granger,  33  Yt.  101; 
Wentworth  v.  Fiist  Parish  in  Canton  and  Jones  v 
Towne,  supm. 

The  interest  Is  one  In  the  use  of  the  partloular 
seat  or  seats  in  the  buildingr  and  not  in  the  land. 
Re  Brick  Presby.  Church,  8  Edw.  Ch.  166, 6  L.  ed. 
607. 

It  gives  no  right  to  remove  the  pew.  Jones  v. 
Towne,  supra. 

But  only  when  the  house  is  used  for  the  purposes 
for  which  it  was  erected.  Kellogg  v.  Dickinson, 
18Vt.2Ba. 

And  is  necessarily  limited.  Abernethy  v.  Soci- 
ety of  the  Church  of  Puritans,  8  Daly,  1;  Trustees 
of  First  Baptist  Church  in  Ithaca  v.  Bigelow,  16 
Wend.  28;  Heeney  v.  Trustees  of  St.  Peter's  Church, 
2Ed  w.  Ch.  608.  6L.  ed.  622;  Trustees  of  Third  Presby. 
Ctauroh  In  Newark  v.  Andruss,  21 N.  J.  L.  825;  Fish, 
er  v.  Glover,  4  N.  H.  180;  White  v.  Trustees  of  First 
Soo.  of  M.  B.  Church,  3  Lans.  477;  Re  Brick  Presby. 
Cburoh  and  Freligh  v.  Platt,  supra. 

Even  though  held  under  valid  leases,  the  title  to 
the  freehold  being  in  the  corporation.  Re  Re- 
formed Dutch  Church  in  Saugerties,  16  Barb.  237. 

Being  subject  to  the  paramount  right  of  the 
parish,  the  trustees,  society,  or  corporation.  Kim- 
twU  V.  Second  Cong.  Parish  in  Rowley,  24  Pick.  847; 
First  Baptist  Soc.  in  Leeds  v.  Grant,  69  Me.  245; 
Bronson  v.  St.  Peter^s  Church,  7  N.Y.  Legal  Obs.  861; 
Shaw  V.  Beveridge,  8  Hill,  26,  88  Am.  Dec  616: 
Cooper  r.  Trustees  of  First  Presby.  Church  of 
Bandy  Hill,  82  Barb.  222;  Erwln  v.  Hurd,  18  Abb.  N. 
C  91;  Perrin  v.  Granger,  88  Yt.  100;  Kellogg  v.  Dick- 
inson, supra. 

A  pew  holder,  or  owner,  has  no  legal  interest  in 
the  church  edifice,  or  in  the  land  upon  which  it 
stands,  the  same  being  In  the  corporation,  society 
or  trustees  and  the  possession  In  the  trustees.  Ab- 
ernethy V.  Society  of  the  Church  of  Puritans,  8 
I>aly.  1;  Heeney  v.  Trustees  of  St  Peter's  Church, 
2  Bdw.  Ch.  606. 6  L.  ed.  622;  Re  Brick  Presby.  Church, 

9  Bdw.  Ch.  156. 6  L.  ed.  607;  Atty-Gten.  v.  Proprietors 
<xf  Federal  Street  Meeting-House  in  Boston,  3  Gray, 
1:  Re  New  South  Meeting-House  in  Boston,  18  Al- 
len, 497:  Gay  v.  Baker.  17  Mass.  486, 9  Am.  Dec.  159; 
Trustees  of  Third  Presby.  Church  in  Newark  v. 
32  L.  R.  A. 


Andruss,  21 N.  J.  L.  825:  Wheaton  v.  Gates,  18  N.  Y. 
806;  Re  Reformed  Dutch  Church  in  Saugerties  and 
Cooper  V.  Trustees  of  First  Presby.  Church  of  Sandy 
Hill,  supra;  Yoorhees  v.  Presbyterian  Church  of 
Amsterdam,  17  Barb.  103;  Woodworth  v,  Payne,  74 
N.  Y.196,  80  Am.  Rep.  296;  Kinca1d*s  App.  66  Pa. 
411,  6  Am.  Rep.  377;  Church  v.  Wells,  24  Pa.  2l9. 

Even  though  he  claim  under  an  absolute  convey- 
ance he  has  no  legal  interest  in  the  **old  church.** 
Be  Reformed  Dutch  Church  in  Saugerties,  16  Barb. 
237. 

And  the  grant  of  a  pew  in  perpetuity  does  not 
give  the  owner  any  absolute  right  of  property,  as 
in  a  grant  of  land  in  fee.  Fhrst  Baptist  Church  in 
Hartford  v.  WithereU,  8  Paige,  296,  8  L.  ed.  150,  24 
Am.  Dec.  228. 

Neither  has  he  a  separate  or  individual  right  in 
the  timber  or  materials  of  which  the  church  is  con- 
structed. Cooper  V.  Trustees  of  First  Presby. 
Church  of  Sandy  HUl,  82  Barb.  222. 

The  pew  owner  is  not  a  tenant  in  common  of  the 
Cfltate  whereon  it  stands.  Atty-Gen.  v.  Proprietors 
of  Federal  Street  Meeting-House  in  Boston,  8 
Gray,  1. 

Neither  is  he  an  equitable  owner  of  an  aliquot 
part  or  share  in  the  property,  the  entire  beneficial 
interest  being  in  the  stockholders.  Re  New  South 
Meeting-House  in  Boston,  18  Allen,  497. 

He  owns  neither  the  soil  beneath  nor  the  space 
above,  and  cannot  alter  or  convert  the  pew  to  any 
other  use.  Trustees  of  Third  Presby.  Church  In 
Newark  v.  Andruas.  21  N.  J.  L.  82S. 

The  conveyance  of  a  right  to  use  the  pew  as  a 
seat  in  a  place  of  religious  worship  as  long  as  the 
house  might  stand  passes  a  limited  estate,  subject 
to  the  more  general  right  of  the  corporation  in  the 
soil  and  freehold.  Yoorhees  v.  Presbyterian  Church 
of  Amsterdam,  17  Barb.  108. 

In  Second  Cong.  Soc.  in  North  Bridgewater  v. 
Waring,  24  Pick.  804,  land  was  conveyed  to  parties 
mostly  members  of  an  incorporated  religious  so- 
ciety to  hold  to  the  use  of  the  pew  holders,  the 
grantees  becoming  proprietors  under  the  Act 
of  1788,  chap.  80.  The  court  held  that  the  lepral  title 
was  in  the  proprietors  in  trust  for  the  pew  hold- 
ers. 

His  rights  can  create  no  bar  to  a  sale  of  the 
church  and  grounds.  Re  Brick  Pres.  Church,  8 
Edw.Ch.l56,6L.ed.60r. 

And  if  the  church  edifice  should  be  sold  at  the 
expiration  of  the  lease  the  pew  owner^s  interest 
ceases.  Abcroethy  v.  Sodety  of  the  Church  of 
Puritans.  8  Daly,  1. 

The  destruction  of  the  building  by  fire  o»  «ther 
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the  power  to  take  down  pews,  whenever  they 
deem  it  necessary,  for  the  purpose  of  building 
a  new  house,  or  of  repairing,  altering,  enlarg- 
ing, removing,  or  rebuilding  a  house  already 
huilt,  in  order  to  make  it  more  suitable  and 
convenient  for  public  worship  ( Wenttoorth  v. 
Firsl  Parish  Ohureft  in  Canton  and  Sohier  v. 
Trinity  Church,  tvpra);  and  in  all  such  cases 
the  pew  holders  are  entitled  to  compcosation. 
They  can  be  deprived  of  their  pews  without 
compensation  only  when  the  meeting- house  has 
become  so  old,  decayed,  or  ruinous  as  to  be 
unfit  for  use. 

Kimball  v.  Second  Cong.  Parish  in  Bowley 
and  Gorton  v.  EddaeU,  supra. 

Messrs.  E«  R.  Hoar  and  C*  J*  Uclntire, 
for  defendant: 

The  plaintiff  had  no  property  in  the  altar, 
pulpit,  woodwork  of  the  pews,  the  statues, 
pictures,  and  other  sacred  fixtures  distinct  from 
the  light  of  enjoying  the  house  for  public  wor- 
ship. 


Revere  v.  Gannett,  1  Pick.  169;  Tx?cke  v.  Bel 
mont  Cong,  8oo,  157  Mass.  689;  Kellogg  v.  Dick- 
inson, 18  Vt.  266., 

Not  the  pew  holders,  but  the  persons  who 
usually  attended  worship  at  the  church,  consti- 
tuted the  societv;  and  the  latter  had  power  to 
authorize  the  discontinuance  of  worship  there, 
and  to  remove  to  the  new  house. 

Bilsby  V.  Barlow,  16  Gray,  329;  Pub.  Stat* 
chap.  88,  ^  22. 

The  church  buUding  being  abandoned  for 
public  worship,  and  the  society  removing  to  a 
different  building,  no  one  is  subjected  to  lia- 
bility to  the  proprietor  of  a  pew  in  the  old 
building,  it  not  appearing  that  there  was  any 
wanton  action  in  the  abandonment,  or  attempt 
to  injure  the  plaintiff  or  other  pew  holders. 

Wenty)orth  ▼.  First  Parish  in  Canton,  8 
Pick.  844;  Fassett  v.  First  Parish  in  Boylston, 
19  Pick.  861;  Wheaton  y.  Qates,  18  N.  Y.  395. 

If  the  plaintiff  had  property  in  his  pews  to 
be  treated  as  real  estate,  his  right  is  subject  to 


casualty  destroys  his  rights.  Kinoaid'B  App.  06  Pa. 
41L.6  Am.  Bep.  STT:  Freliflrh  v.  Piatt,  6  Oow.  i84. 

Pews  may  be  leased  and  held  distinct  from  the 
fee.  Woodworth  y.  Payne,  74  N.  Y.  196,  80  Am. 
Bep.  296. 

A  pew  holder  may  be  only  a  tenant  at  wHl  or 
from  year  to  year.  First  Parish  in  Quincy  v.  Spear, 
15  Pick.  lO.  {f^ra,head  ''CondltlODS  attached." 

The  holders  of  a  pew  under  a  lease  are  tenants  in 
common,  havingr  several  and  distinct  freeholds, 
each  beinff  solely  and  severally  seised  of  his  share. 
St.  Paul's  Church  in  Syracuse  v.  Ford,  84  Barb.  16. 

The  pew  holder  cannot  compel  the  corporation  to 
maintain  divine  service  or  even  to  open  the  hpuse 
for  that  purpose.  Rt  Beformed  Dutch  Church  in 
Saugerties,  16  Barb.  287. 

A  pew  holder  if  a  corporator  will  be  one  still 
even  after  a  change  of  location.  Be  Brick  Presby. 
Church,  8  Bdw.  Ch.  166,  6  L.  ed.  607. 

The  owners  of  the  pews  hold  them  in  severalty. 
Shaw  y.  Beveridge,  8  Hill,  86,  88  Am.  Dec.  616; 
0*Hear  v.  De  Goesbriand,  83  Y t.  608, 80  Am.  Dec.  658. 

The  ownership  in  or  the  control  over,  a  pew  is 
forbidden  to  a  layman  by  the  canon  law  of  the  Bo- 
man  Catholic  Church,  yet  where  a  church  was 
erected  by  means  of  a  subscription  expressed  to  be 
for  the  building  of  a  ^'Catholic  chapel,"  it  was  held 
to  be  a  que8tion  of  fact  and  not  of  law  whether  the 
signers  to  such  paper  recognized  or  adopted  such 
law  upon  which  parol  evidence  was  admissible  to 
ahow  their  Intention  to  have  the  choice  of  pews 
as  their  own  property  in  severalty.  0*Hear  y. 
De  Goesbriand,  tuvra. 

It  is  transferable  in  the  same  manner  as  other 
real  estate.  Barnard  v.  Whi  pple,  28  V  t.  401, 70  Am. 
Dec  42S;  Kimball  v.  Second  Cong.  Parish  in  Bow- 
ley,  24  Pick.  847;  Mass.  8tot.I796,chap.  68;  1881.  chap. 
69. 

A  contract  for  the  sale  thereof  is  within  the  pro- 
visions of  the  statute  of  frauds.  Trustees  of  Flrat 
Baptist  Church  in  Ithaca  v.  Bigelow,  16  Wend.  28; 
Price  V.  Lyon.  14  Conn.  280;  Hodges  v.  Green,  28  Vt. 
858;  Yielie  v.  Osgood,  8  Barb.  180. 

And  is  void  under  the  statute  of  frauds  unless  In 
writing,  signed  by  the  party  to  be  charged,  Yielie 
V.  Osgood,  mipro. 

As  real  estate  it  comes  within  the  provlaion  of 
the  first  section  of  the  New  Jersey  act  constituting 
courts  for  the  trial  of  small  causes  and  cannot  be 
tried  before  a  Justice  of  the  peace.  Trustees  of 
Third  Presby.  Church  in  Newark  v.  Andruas,  21 N 
J.L.8a6. 

The  sale  of  a  pew  in  a  church  is  not  a  sale  of  real 
estate,  however,  within  the  meaning  of  the  Act 
22  L.  R.  A.  . 


Bespecting  Beligious  Societies,  2  B.  L.  216,  which 
declares  that  the  chancellor  may  make  an  order  • 
for  the  sale  of  any  real  estate  belonging  to  the  cor- 
poration.   Freligh  y.  Piatt,  5  Cow.  494. 

Where  the  auctioneer's  memorandum  of  sale  of 
a  pew  was  lost  the  court  refused  parol  evidence  es- 
tablishing a  different  contract  from  that  contained 
in  such  memorandum.  Stoddert  v.  Vestry  of  Port 
Tobacco  Parish.  2  GiU  &  J.  227. 

It  descends  to  the  heir  as  an  unoorporeal  heredita- 
ment, and  the  executor  is  not  liable  for  the  pro- 
ceeds of  the  sale  thereof.  McNabb  v.  Pond,  4 
Bradf .  L 

It  it  is  sought  to  be  made  liable  for  the  testator's 
debts,  the  creditors  must  take  steps  to  have  it  sold 
as  part  of  his  real  estate  liable  for  debts.   UAd, 

A  widow  has  a  right  in  action  merely  in  a  pew, 
and  until  dower  Is  assigned  her  second  husband 
has  no  interest  therein.  Bronson  v.  St.  Peter*a 
Church,  7  N.  Y.  Legal  Obs.  561. 

Where  a  pew  was  **grauted  and  sold**  to  the  do- 
ceased  oivner  his  heirs  and  assigns  forever,  the 
court  held  that  as  under  the  statute  the  deed  would 
be  void  as  an  absolute  conveyance  in  fee,  the  trust- 
ees not  having  the  power  to  create  such  an  estate,, 
it  operated  as  a  conveyance  of  the  right  to  occupy 
for  the  purposes  ht  divine  service  an  .estate  in  the 
nature  of  a  leasehold.   Ibid, 

In  Gamblers  Succession,  28  La.  Ann.  9,  the  court 
applied  the  rule  kiid  down  In  article  470  [462]  of  the 
Code.  Incorporeal  things,  consisting  only  in  a  . 
right,  are  not  of  themselves  strictly  susceptible  of 
the  quality  of  movables  or  immovables:  neverthe- 
less, they  are  placed  in  one  or  the  other  of  these- 
ciasses,  according  to  the  subject  to  which  they  ap» 
ply  and  the  rules  hereinafter  established. 

In  Colby  v.  Northfleid  &  Tilton  Cong.  Soo.,  68  N. 
H.  68,  whore  the  meeting  house  had  been  repaired' 
and  altered  with  the  assent  of  the  society  and  the 
location  of  the  pews  changed  by  the  holders,  the 
court  held  that  an  equitable  assignment  by  a  com* 
mlttee,  of  the  new  pews  among  the  holders,  puiw 
suant  to  a  vote  of  the  society,  was  valid. 

a  In  PennsuLvania. 

The  interest  or  title  in  or  to  a  pew  can  hardly  be 
said  to  be  property  at  all  In  the  strict  sense  of  the 
term,  it  being  a  mere  easement  enjoyed  for  a  par* 
ticular  purpose.  Curry  v.  Trustees  of  FlrstPresby. 
Church  of  Erie,  2  Pittsb.  40. 

It  is  a  right  that  is  entirely  peculiar,  yet  a  sort  of 
interest  in  real  estate.   Church  v.  Wells,  24  Pa.  248. 

In  its  nature  it  is  scarcely  divisible  among  heirs, 
and  can  scarcely  be  said  to  be  the  subject  of  an  ao» 
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all  the  conditions  and  limitations  incident  to 
such  proprtv.  If  the  edifice  becomes  useless 
by  dilapidation,  or  is  destroyed  by  fire,  or  if 
from  age,  decay,  or  other  injury  the  house  has 
to  be  rebuilt  in  the  same  place,  or  from  some 
necessary  cause  the  location  be  changed,  the 
pew  holder  has  no  claim  either  in  law  or  equity. 

KineaicPi  App.  66  Pa.  411,  6  Am.  Rep.  877; 
Abemethy  v.  Society  of  the  Church  of  Puritans, 
8  Daly,  1;  hYdigh  v.  Piatt,  6  Cow.  4W;  Voor^ 
heet  y.  Pretbyterian  Ohur6h  of  Amsterdam,  17 
Barb.  108;  KirnbaXL  y.  Beoond  Oong,  Parish  in 
Rowley,  %i  Pick.  849;  Sohier  y.  Trinity  Ohureh, 
109  Mass.  21. 

The  extent  of  the  right  to  occupy  these  pews 
was  the  right  of  sitting  in»them  at  the  time  of 
public  worship  so  Ions  as  the  building  should 
be  used  as  a  Catholic  church. 

Kineaid^s  App,  supra. 

The  papers  signed  by  Bishop  Fenwick  and 
Bishop  Fitzpatnck  in  legal  effect  amounted  to 
no  more  than  a  reyocable  license. 


Woodv.  LeadtiUer,  18  Mees.  &  W.  888;  Mo- 
Orea  y.  Marsh,  12  Gray,  211,  71  Am.  Dec.  746; 
Buggies  y.  Lesure,  24  Pick.  190;  Morse  y.  Cope- 
land,  2  Gray,  805;  Curtis  y.  Noonan,  10  Allen, 
409;  Bronson  t.  Coffin,  108  Mass.  186,  11  Am. 
Rep.  885. 

Allen*  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiff's  rights  must  be  determined 
independently  of  the  statutes  relating  to  the 

Eower  of  parishes  or  proprietors  of  meeting 
ouses  to  take  down  meeting  houses  and  de- 
stroy pews.  Thote  statutes  apply  to  pro- 
prietors of  meeting  houses  who  haye  or^n- 
ized  as  corporations,  and  the  powers  giyen 
therein  are  to  be  exercised  by  the  corpora- 
tions. Pub.  Stat.  chap.  88,  g  27  et  seq. 
There  are  also  statutes  proyidiLg  specially 
how  Roman  Catholic  churches  may  become 
incorporated  (Pub.  Stat.  chap.  88,  §§  48, 
50;  Stat.  1879,  chap.  108)  ;  but  it  does  not 


tion  of  partition  or  ejectment,  or  of  a  decree  of 
eale  by  the  orphans'  court  for  the  payment  of 
debts.    Ihid. 

As  property,  tt  to  so  conditional  and  imper- 
manent that  tt  cannot  be  called  real  estate,  and 
must  Twas  to  the  personal  representatives.    Ibid. 

Yet  from  its  nature  it  would  not  pass  to  the  per- 
sonal representatives  for  use.    IMd, 

It  passes  to  the  personal  representatiyes  merely 
for  sale,  as  part  of  the  assets,  and  they  sell  tt  sub- 
ject to  its  burdens.   Ibid. 

A  pew  rent  to  not  a  rent  in  the  usual  legal  appli- 
cation of  the  termu  for  it  does  not  issue  out  of  a 
corporeal  hereditament,  and  to  no  charge  upon  the 
property,  except  by  virtue  of  the  very  ordinary 
provlstoDS  made  by  the  congregation,  that  the  pew 
may  lie  sold  for  rent.    Ibid. 

Rent  accruing  due  after  the  owner's  decease  can 
only  be  obtained  by  the  remedy  provided  by  the 
church  itself  in  the  sale  of  the  pew,  or  by  resort  to 
those  who  actually  occupy  it.   JMd. 

The  executor  to  not  personally  bound  to  pay  pew 
rent  except  aooording  to  hto  contract,   ibid. 

The  family  may  hold  it  together,  and  if  they  do, 
the  executor  cannot  be  charged  with  a  devastavit 
in  not  selling  it.    iMd. 

Where  a  church  charter  which  provided  that 
subscribers  and  others  thereafter  admitted  or  sub- 
acriblng  should  form  the  corporation,  and  that 
any  member  oontrlbnting  to  the  support  of  the 
church,  a  year  prior  to  the  election  about  to  be  held, 
a  certain  sum  for  a  pew  or  aportlon  of  a  pew  was 
entitled  to  vote,  and  subsequently  the  pews  were 
made  free  by  proclamation  from  the  pulpit  the 
church  expenses  being  afterwards  defrayed  out  of 
the  congregation's  contributions,  the  court  held 
that  the  renting  or  holding  of  a  pew  was  not  essen- 
tial to  membership  the  change  being  no  infraction 
of  the  constitution.  Gom.  v.  Morrison,  18  Pblla. 
135. 

The  rfffbt  does  not  give  the  holder  the  privilege 
of  changing  and  decorating  the  pew  according  to 
hto  fancy,  or  of  cutting  it  down  and  carrying  it 
away.    Church  v.  Wells,  stipro. 

The  same  principles  are  declared  in  Cralg  v.  First 
Preeby.  Church  of  Pittsburgh,  88  Pa.  51, 22  Am.  Rep. 
417;  and  in  Klncaid's  App.  00  Pa.  ill,  6  Am.  Rep. 
K7. 

It  cannot  be  need  for  purposes  outside  of  those 
prescribed  by  the  resolutions,  by-laws,  and  regula- 
tions of  the  association  under  which  it  to  held. 
Curry  v.  Trustees  First  Presby.  Church  of  Brie,  2 
PittBb.4a 

A  pew  right  to  not  of  such  a  character  as  to  pre- 
22  L.  R-  A. 


vent  an  absolute  sale  of  the  church  edifice,  either 
by  contract  or  by  Judlolal  process.  Church  y. 
Wells,  supra. 

•d.  Oonditions  attaehed. 

The  doctrine,  that  conditions  against  alienation 
in  a  conveyance  in  fee  simple  are  void,  has  never 
been  held  to  beappUoable  to  conveyances  of  pews. 
French  v.  Old  South  8oc.  in  Boston,  100  Mass.  479. 

Where,  upon  a  sale  of  pews,  a  clause  In  the  con- 
ditions restrained  the  sale  or  gift  thereof,  and  pro- 
vided that  the  same  was  ito  descend  in  right  only 
to  such  relation  as  would  be  hto  heir-at-law,  pro- 
vided the  latter  belonged  to  the  church,  the  court 
held  that  the  purchaser  became  entitled  tea  quali- 
fied fee.  Heeney  v.  Trustees  of  8t  Peter^  Ghuroh, 
2Edw.Ch.e06,eL.ed.«aL   * 

Bo  where  the  conditions  of  sale  provided  for  pay- 
ment of  an  amount  down,  and  extended  the  bal- 
ance in  certain  portions  with  a  forfeiture  of  the 
first  amount  in  case  of  default,  the  court  held  that 
the  defendant  purchasing  thereunder  and  not 
maUnglthe  subsequent  payments,  acquired  no  title, 
but  only  a  right  to  obtain  one  by  deed  on  comply- 
ing with  the  terms.  First  Parish  in  Quincy  v. 
Spear,  16  Pick.  lU. 

In  such  a  case  the  pew  holder  to  only  a  tenant  at 
will  or  from  year  to  year.   ibid. 

Where,  by  the  conditions  of  the  deed,  the  pew 
was  forfeited  for  nonpayment  of  taxes  due  for 
more  than  a  year,  it  was  held  that  the  corporation 
had  the  right,  upon  a  sale,  to  deduct  the  taxes  due 
at  that  time  including  those  that  had  been  due  for 
a  less  period.  Mussey  y.  Bulfinch  Street  Soa  1 
CuBh.  14a 

Again  where  the  by-laws  of  an  incorporated  re- 
ligious society  composed  exclusively  of  pew  hold- 
ers, who  held  the  freehold,  prescribed  a  condition 
in  the  deeds  of  the  pews  forfeiting  them  upon  the 
members  leaving  without  offering  them  at  a  given 
price,  the  court  held  it  was  valid,  not  repugnant 
to  the  grant  nor  against  perpetuities.  French  v. 
Old  South  Soo.  in  Boston,  supreu 

And  it  to  a  breach  of  such  a  condition  if  such 
pew  owner  ceases  to  worship  or  to  attend  the  meet- 
ings of  the  society  or  to  act  and  regard  himself  as 
a  member,  and  Joins  another,  without  making  or 
offering  to  sell  at  such  fixed  price,  even  if  section 
4,  chap.  20,  of  fiey.  Stat.,  to  not  applicable  to  the 
case.   Ibid. 

A  pew  holder  who,  without  any  apparent  reason 
or  explanation,  uninterruptedly  and  for  a  long 
space  of  time  ceases  to  worship  at  the  society, 
manifests  no  intention  of  returning,  and  babitu- 
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appear  that  the  church  or  society  in  question 
ever  became  incorporated  under  these  stat- 
utes. Under  the  11th  Amendment  of  the 
Constitution,  adopted  in  1888,  the  Roman 
Catholic  denomination  stands  on  the  same 
footing  before  the  law  as  other  religious  sects 
and  denominations ;  and  in  the  present  case, 
tliere  being  no  statutes  having  a  special  ap- 
plication, the  rights  of  the  parties  depend  on 
general  principles  of  law  as  applied  in  Mas- 
sachusetts, and  on  the  usages  which  have 
prevailed  here.  Not  much  light  is  to  be  got 
from  decisions  as  to  the  rights  of  pew  holders 
in  England  or  elsewhere,  where  different 
laws,  usages,  and  systems  of  religious  ad- 
ministration have  been  established.  Atty- 
Gen.  V.  Proprietors  of  Federal  Street  Meeting- 
House  in  Boston,  8  Gray,  1,  64. 

The  first  question  is.  What  was  the  plain- 
tiff's title?  There  was  evidence  as  to  this, 
and  the  report  states  that  at  the  trial  no  ques- 
tion was  made  as  to  the  plaintiff's  title  to 


the  pews ;  but  the  defendant  contended  that 
they  were  owned  only  as  pews  are  owned  in 
the  Roman  Catholic  church,  according  to  the 
laws  and  usages  of  that  denomination.  We 
have  therefore  to  look  into  the  report  to  see 
what  sort  of  a  title  the  plaintiff  had.  The 
title  to  the  soil  stood  In  the  archbishop. 
Prior  to  Btat.  1855,  chap.  122,  pews  except 
in  Boston  were  real  estate.  Trespass  would 
lie  for  interference  with  the  pew  owner's 
rijght  to  his  pew.  Jackson  v.  BounseviUe,  5 
lUSt.  127.  A  conveyance  of  the  pew,  there- 
fore, should  be  by  deed.  The  conveyances 
under  which  the  plaintiff  claims  title  were 
executed  in  1843  and  1852  by  the  archbishop, 
who  owned  the  soil.  These  two  conveyances 
were  in  the  form  at  deeds,  except  that  nei- 
ther of  them  was  under  seal,  nor  called  for 
a  seal.  This  omission  would  render  the  con- 
veyances ineffectual  as  deeds  of  real  estate. 
But  the  plaintiff  claims  title  by  adverse  pos- 
session.   The  conveyances  ran  to  the  grant- 


all7  worshlpe  with,  and  apparently  attaches  him- 
self to,  another  leliirious  aooiety,  abandons  his  pew 
within  the  meanlngr  of  such  a  condition.  Crocker 
V.  Old  South  Soc.  In  Boeton,  106  Mass.  4B8. 

f 
n.  Bights  of  the  parish  or  sodety* 

The  rigrhts  of  the  pew  owner  and  of  the  trustee 
are  distinct  and  separate,  and  are  not  in  conflict 
with  each  other.  Shaw  v.  Beverldge,  8  Hill,  28,  88 
Am.  Dec.  618. 

The  absolute  ownership  is  in  the  corporation,  or 
In  the  trustees,  who  can  incumber  such  title,  alter 
the  pews,  raze  and  rebuild  the  church,  without  the 
consent  of  the  pew  holder,  and  without  an  in- 
vasion of  his  rlfirht  Trustees  of  Third  Presby. 
Church  in  Newark  v.  Andruss,  21 N.  J.  L.  826. 

It  is  not  necessary  to  consult  the  pew  holders,  as 
such,  when  the  corporation  determines  to  make  a 
sale  or  alteration,  the  riflrht  to  property  in  pews 
flrivlnir  no  authority  to  object  to  such  prooeedinK. 
Sobier  v.  Trinity  Church,  100  Mass.  1. 

A  church  corporation  has  power  to  regulate  and 
order  the  rentintr  of  the  pews,  but  not  to  make  an 
absolute  sale  thereof  except  by  order  of  the  court. 
Be  Reformed  Dutch  Church  in  Saujrerties,  18  Barb. 
287. 

The  only  power  that  church  trustees  had  under 
the  New  7ork  Statute  of  March  27,  1801,  relating 
to  the  incorporation  of  religious  sodettes,  was 
limited  to  a  demise  or  lease  of  the  real  estate,  or  to 
the  renting  of  the  pews.  Montgomery  v.  Johnson, 
0  How.  Pr.  IB32,  where  the  pew  was  sold  under  an 
assessment  sale  made  under  a  resolution  by  the 
church  trustees  to  raise  funds  for  repairing,  the  de- 
fendant claiming  title  under  a  prior  sale,  the  court 
holding  that  neither  had  any  title  the  trustees  hav- 
ing no  power  to  sell  under  the  Act  of  March  27, 
1801,  relating  to  the  incorporation  of  reUgious  so- 
cieties. 

An  absolute  deed  in  fee,  without  reserving  rent, 
of  a  pew  in  a  church  under  the  general  act  to  in- 
corporate religloos  societies  was  held  void  in  Vielie 
V.  Osgood,  8  Barb.  180. 

Where  a  conveyance  of  land  for  church  pur- 
poses provided  that  the  seats  ^'should  be  free,**  and 
that  if  they  should  be  **rented  or  sold**  the  land 
should  revert,  the  court  held  that  the  sale  of  the 
land  for  payment  of  the  debts  of  the  church  was 
not  a  violation  of  the  condition.  Woodworth  v. 
Payne,  74  N.  Y.  196, 80  Am.  Rep.  296. 

The  rights  of  the  society  are  impliedly  reserved 
In  every  grant  of  a  pew.  Fisher  v.  Glover,  4  N. 
H.18C 

The  property  right  of  the  pew  holder  or  owner  is 
28L.R.^ 


subject  to  the  right  of  the  majority  of  the  parish 
society  or  corporation  to  take  down  and  destroy 
the  house,  wholly  or  only  in  part.  If  necessary  for 
the  purposes  for  which  erected,  and  to  repair,  en- 
large, or  rebuild  th^  same  when  decayed  or  use- 
less. Wentworth  ▼.  First  Parish  in  Canton,  8  Pick* 
844 :  Be  Rick  Presby.  Church,  3  Edw.  Ch.  155, 6  L.  ed. 
607;  Church  v.  Wells,  24  Pa.  210;  Heeney  v.  Trust- 
ees  of  Su  Peter*s  Church,  2  Edw.  Ch.  606,  6  L.  ed. 
622;  Abemethy  v.  Society  of  the  Church  of  Puri- 
tans, 8  Daly,  1;  White  v.  Trustees  of  First  Soa  of 
M.  B.  Church,  8  Lans.  477;  Cooper  v.  Trustees  of 
First  Presby.  Church  of  Sandy  Hill,  32  Barb.  2S2; 
Jones  V.  Towne,  68  N.  H.  462, 42  Am.  Rep.  602;  Er- 
wln  V.  Hurd,  18  Abb.  N.  C.  91;  Daniel  v.  Wood,  1 
Pick.  102,  U  Am.  Dec.  151;  Gay  v.  Baker,  17  Mass. 
485, 0  Am.  Dec  190;  Sohier  v.  Trinity  Church,  100 
Mass.  1;  Fisher  v.  Glover,  supra;  Van  Houten  v. 
McKelway,  17  N.  J.  Eq.  126;  Trustees  of  Third 
Presby.  Church  in  Newark  v.  Andruss,  21  N.  J.  L.^ 
825. 

If  the  act  is  done  by  the  corporation  in  the  exer- 
cise of  Its  legal  rights  it  gives  rise  to  no  constitu- 
tional question.  Cooper  v.  Trustees  of  First 
Presby.  Church  of  Sandy  Hill,  suiara. 

The  presumption  is  that  the  trustees,  in  perform- 
ing such  act,  are  oarrjing  out  the  legal  and  reason- 
able will  of  the  corporation.   Ibid, 

If,  however,  the  authority  is  exercised  in  an 
arbitrary  and  despotic  manner,  the  pew  owner*s 
rights  will  not  be  affected  or  concluded.    BtUL 

No  right  of  such  holder  is  invaded  or  taken  from 
him  when  the  pew  is  destroyed  from  necessity  or 
for  the  purposes  of  expediency  or  convenience. 
iMd. 

The  right  to  change  or  take  down  pews  rests, 
however,  in  necessity  or  propriety.  Ibid.;  and 
cases  supra. 

Where  the  dilapidated  state  of  the  edifice  or  the 
Increasing  congregation  makes  it  proper  for  the 
trustees  to  rebuild,  they  may  do  so,  and  cannot  bo 
restrained  by  the  pew  holders.  Heeney  v.  Trustees 
of  St.  Peter's  Church,  2  Edw.  Ch.  606, 6  L.  ed.  622. 

In  Wentworth  v.  First  Parish  in  Canton,  8  Pick. 
844,  the  court  held  that  the  right  of  the  parish  to 
pull  down  the  building  for  the  purpose  of  rebuild- 
ing existed  without  complying  with  the  terms  of 
the  Statute  of  1817,  chap.  180,  which  only  extended 
its  provisions  to  proprietors  of  churches  other  than 
parishes. 

By  the  Revised  Statutes  of  Massachusetts,  chap. 
20. 01  87, 88,  the  parish  has  power  when  necessary 
for  altering,  repairing,  or  rebuilding  a  meeting- 
house  to  take  down  any  pews  therein,  the  pews 
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ees  and  their  heirs  forever ;  subject,  however, 
to  a  condition.  They  also  described  the  terms 
on  which  the  jn-antees  might  lose  their  riehts 
as  owners.  The  conveyances  were  in  form 
adapted  to  convey  a  good  title  to  real  estate 
in  all  respects,  except  in  the  want  of  seals 
or  words  calling  for  seals ;  and  the  grantees 
occupying  under  them,  if  they  unoerstood 
their  title  to  be  good,  as  they  may  have  done, 
had  a  basis  upon  which  to  begin  an  adverse 
possession.  Whether  the  plaintiff  had  gained 
a  title  by  adverse  possession  was  a  question 
of  fact.  The  court  could  not  rule  against 
him  as  matter  of  law  as  to  his  title,  and  we 
think  did  not  intend  to  do  so.  Certainly, 
the  plaintiff  had  a  sufficient  case  for  the  Jury 
as  to  his  title,  unless  the  title  to  pews  in  a 
Catholic  church  is  different  from  the  title  to 
pews  in  other  churches.  There  is  nothing 
in  the  facts  of  the  case  to  show  that  in  1848 
or  1852  the  title  to  pews  In  Catholic  churches, 
when  conveyed  to  individuals,  was  held  by 


them  in  any  different  way,  or  that  it  con- 
f erred  any  different  rights  upon  the  pew  own- 
ers, than  in  the  churches  of  other  religious 
denominations.  The  various  pieces  of  testi- 
mony introduced  to  show  the  methods  and 
usages  of  that  denomination  do  not  seem  to 
touch  the  question  of  the  rights  of  a  pew 
holder  who  has  a  title  to  his~pew. 

The  decrees  of  the  council  held  in  1868  go 
to  show  that  many  of  the  ordinary  corporate 
powers  of  proprietors  of  meeting  houses  are 
vested  in  certain  ecclesiastical  officers :  but 
they  do  not  reach  the  question  what  rights  a 
pew  holder  acquires  by  virtue  of  his  owne> 
ship  of  a  pew.  In  respect  to  these  rights, 
the  plaintiff,  as  pew  holder,  stood  in  the 
same  position  as  a  pew  holder  in  a  church  of 
any  other  denomination,  under  the  general 
rules  or  principles  of  law.  The  general  right 
of  a  pew  holder,  as  between  himself  and  the 

garish  or  the   proprietors   of  the  meeting 
ouse,  is  settled  by  a  course  of  decisions. 


helng  flrst  appraised  and  the  appraised  value  being 
payable  to  the  owner,  but  no  oompensation  is  pay- 
able when  the  pews  are  taken  down  owinir  to  the 
unfltneas  of  the  house  for  public  worship. 

By  this  statute,  however,  the  provisions  of  the 
Act  of  1817  were  extended  to  parishes  as  well  as 
societies.    Mass.  Rev.  Stat.  obap.  90, 1 87. 

And  equity  will  not  interfere,  by  way  of  injunc- 
tion, with  the  pulling  down  and  rebuilding  or  re- 
moval of  such  church  when  expedient  and  proper. 
Van  Houten  v.  McKelway,  17  N.  J.  Eq.  126;  ite 
Brick  Presby.  Church,  3  Bdw.  Ch.  15ft,  6  L.  ed.  807; 
Heeney  v.  Trustees  of  8t  Peter's  Church,  2  Bdw. 
Ch.a06,8L.ed.6SS. 

Where  a  meetioK  house  was  erected  solely  for  the 
use  of  a  certain  society,  the  court  held  that  such 
society  could  not  maintain  an  action  quart  clauaum 
fregit  afrainst  a  pew  holder  for  occupiring  the  pulpit 
and  preventing  the  society  from  performing  serv- 
ice. BeligiouB  Consr.  See.  in  Bakersfleld  v«  Baker, 
16  V  t.  U9,  40  Am.  Deo.  868. 

UL  Biohts  of  the  peio  owner. 

a.  Comperuation  upon  removoL 

Upon  the  question  of  the  right  to  compensation 
the  decisions  would  appear  to  discord. 

Hie  point  would  seem,  however.  In  the  majority 
of  cases  to  turn  upon  the  question  of  the  necessity 
for  such  alteration  or  removal,  and  a  distinction 
would  seem  to  be  made  between  cases  of  the  entire 
removal  or  demohtion  of  the  edifice  and  those  of 
the  removal  or  demolition  of  pews  only. 

The  pew  owner  cannot  be  despoiled  of  his  prop- 
erty. Kimball  v.  Second  Cong.  Parish  in  Bowley, 
24  Pick.  847. 

If  necessity  exists  the  right  may  be  exercised 
without  compensation  to  the  pew  holder.  Cooper 
V.  Trustees  of  First  Presby.  Church  of  Sandy  Hill, 
as  Barb.  228. 

In  some  respects  his  rights  are  superior  to  those 
of  the  parish,  and  they  must  exercise  their  general 
ownership  in  subordiuation  to  them  and  be 
restricted  to  the  general  purposes  for  which 
churches  are  erected  and  parishes  created.  Bevere 
T.  Gannett,  1  Pick.  160;  Kimball  v.  Second  Cong. 
Parish  in  Rowley,  «ttj»ra. 

The  society  has  the  right,  where  necessary,  to  re- 
move or  destroy  a  pew  paying  or  tendering  to  the 
pew  owner  compensation  for  the  loss.  Jones  v. 
Towns,  68  N.  H.  462, 48  Am.  Bep.  602. 

There  is  no  right  to  compensation  where  the  re- 
moval is  caused  by  the  dilapidated  condition  of  the 
buHdlng,  or  in  case  of  its  destruction  by  lire  or 
other  casualty,  or  in  case  of  a  necessary  rebuilding 
23Ii.R.A. 


through  decay.  Voorhees  v.  Presbyterian  Church 
of  Amsterdam.  17  Barb.  108;  Wheaton  v.  Gates,  18 
N.  Y.  806;  Church  y.  Wells,  24  Pa.  248;  KeUogg  y. 
Dickinson,  18  Vt.  266;  Mayer  v.  The  Temple  Beth  £1, 
62  N.  Y.  S.  B.  688;  Abemethy  y.  Society  of  the 
Church  of  Puritans,  8  Daly,  L 

The  parish  has  a  right  to  take  it  down,  rebuild 
upon  the  same  spot,  or  alter  its  form  and  shape  so 
as  to  make  It  more  convenient,  and  if  this  be  done 
for  useful  purposes  and  the  pews  are  destroyed  the 
pew  holders  must  be  indemnified,  the  nature  of  a 
pew  being  such  that  it  is  subject  to  the  regulations 
of  the  parish.  Gay  v.  Baker,  17  Mass.  4^  9  Am. 
DealBO. 

No  tort  is  committed  in  the  exercise  of  legal  dis- 
cretion. Kimball  v.  Second  Cong.  Parish  in  Bow- 
ley,  24  Pick.  847;  Gay  v.  Baker,  supra;  Daniel  v* 
Wood,  1  Pick.  102,  U  Am.  Dec.  lU. 

It  is  only  In  cases  where  the  meeting  house  has 
become  so  old,  decayed,  or  ruinous  as  to  be  unfit 
for  use,  and  when  in  fact  the  pew  has  ceased  to  be 
of  any  use  or  value  as  a  pew,  that  the  parish  can 
deprive  him  of  it  without  compensation.  Kimball 
V.  Second  Cong.  Parish  in  Bowley,  auprc^  Howard 
v.  First  Parish  in  North  Bridgewater,  7  Pick.  188. 

Where  the  meeting  house  is  so  old  and  ruinous 
that  the  Jury  find  it  necessary  to  take  it  down« 
there  can  be  no  compensation  to  the  pew  holder. 
Howard  v.  First  Parish  in  North  Bridgewater, 
supra. 

In  cases  of  necessity  there  can  be  no  complaint 
even  if  a  different  plan  or  arrangement  of  the  pews 
is  adopted.  Voorhees  v.  Presbyterian  Church  of 
Amsterdam,  17  Barb.  108. 

In  Howe  v.  Stevens,  47  Vt.  262,  however,  it  was 
held  that  where  the  edifice  was  ruinous  so  as  not 
to  be  occupied  for  worship'the  court  held  the  pew 
owner  could  only  recover  nominal  damages. 

It  has  been  held,  however,  that  not  only  must 
the  house  be  decayed,  old,  and  ruinous  so  as  to  be 
unfit  for  worship,  but  that  it  must  also  be  in  such 
a  state  as  to  render  its  entire  demolition  necessary 
in  order  to  bar  the  pew  owner^s  right  to  oompensa- 
tion. Gordon  v.  Hadsell,  9  Cush.  606;  Wentworth 
V.  First  Parish  in  Canton,  8  Pick.  844;  Howard  v* 
First  Parish  in  North  Bridgewater,  supra. 

Where  the  edifice  is  pulled  down  by  the  resolution 
of  the  majority  of  the  pew  holders,  the  minority.  In 
the  absence  of  proof  of  malldous  or  wanton  abuse 
of  power,  have  no  remedy.  Wentworth  t.  First 
Parish  in  Canton,  fupfXk 

If  the  meeting  house  of  a  parish  is  abandoned 
although  fit  for  public  worship,  and  a  new  house  is 
built  in  another  location,  the  pariah  is  not  liable  to 
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The  parish  or  the  proprietors  may  abandon 
the  meeting  house  as  a  place  of  public  wor- 
ship without  any  liability  to  pew  holders, 
although  the  pews  may  thereby  be  rendered 
nearly  or  quite  useless ;  and  the  fact  that  the 
meeting  house  is  still  fit  to  be  used  does  not 
render  the  parish  or  the  proorietors  liable. 
Fa88eU  ▼.  FivBt  Parish  in  BoyUton,  19  Pick. 
361.     It  is  within  the  power  of  the  parish  or 


the  proprietors  to  detcimine  whether  to  take 
down  a  church  or  to  make  alterations  and  re- 
pairs. The  pew  holder  cannot  prevent  them 
from  doing  this.  The  parish  or  the  pro- 
prietors are  the  owners  of  the  soil,  and  they 
may  determine  all  matters  relative  to  the 
structure  to  bQ  maintained  thereon.  Daniel 
V.  Wood,  1  Pick.  102,  11  Am.  Dec.  151 ;  Gay 
v.   Baker,  17  Mass.   485,  9  Am.   Dec.   159; 


the  pew  holders  in  tbe  old  edifice  provided  the  acts 
are  not  done  wantonly  or  for  the  purpose  of  in- 
jury. Faasett  v.  First  Parish  in  Boylston,  19  Pick, 
aei. 

In  Fisher  v.  Glover.  4  N.  H.  180,  the  oourt  held 
that  a  town  had  the  right  to  remove,  pursuant  to  a 
town  vote,  its  meeting  bouse  from  one  location  to 
another  in  order  to  accommodate  the  town  to  the 
best  advantage,  without  belnfr  liable  for  disturbing 
the  pew  holder  In  his  use  of  the  same. 

So  where  from  overrulingr  considerations  it  is  ex- 
pedient that  a  sale  should  take  place,  the  interests 
of  tbe  pew  owners  are  destroyed.  'Wheaton  v. 
Gates,  18  N.Y.30& 

And  the  order  of  a  county  oourt  for  the  sale  of 
the  buildiDir  is  valid  and  puts  an  end  to  the  pew 
owner's  rights.    Ibid, 

Where  tbe  building  was  sold  by  the  corporation 
under  the  order  of  the  court,  and  a  new  edifice 
buUt  upon  a  new  site,  the  court  held  that  the  pew 
owner  was  entitled  to  a  i>ew  in  the  new  edifice 
corresponding  in  location  to  the  one  he  occupied 
In  the  old  church,  upon  payment  of  such  sum  as  in 
equity  he  ought  to  pay  if  the  new  building  cost 
more  than  tbe  proceeds  of  the  sale  of  the  old  one, 
or  to  compensation  in  damages  in  case  of  ref  usaL 
Mayor  v.  The  Temple  Beth  El,  68  N.  Y.  8.  B.  688. 

In  Van  Houten  v.  McKelway,  17  "S,  J.  Eq.  128, 
where  It  was  sought  to  restrain  the  defendants 
trova,  selling,  the  oourt  held  that  the  trustees  or 
owners  of  a  church  have  the  right  to  take  down, 
rebuild,  or  remove  the  edifice  for  the  purpose  of 
more  convenient  worship  without  making  com- 
pensation to  {the  Ipew  holders  for  the  temporary 
interruption. 

But  where  the  pew  is  destroyed  for  convenience 
or  from  expediency,  and  not  from  necessity,  the 
owner  has  a  right  to  compensation  and  indemnity. 
Voorhees  V.  Presbyterian  Church  of  Amsterdam,  17 
Barb.  108. 

To  the  same  effect.  He  Brick  Presby.  Church,  8 
Edw.  Cb.  156, 6  L.  ed.  807:  Kellogg  v.  Dickinson,  18 
Vt.  266;  Mayer  v.  The  Temple  Beth  El,  supra. 

Where  the  parish  takes  down  a  meeting  house 
which  is  in  good  order,  for  the  purpose  of  rebuild- 
ing one  in  better  taste  or  of  larger  dimensions, 
compensation  must  be  paid.  Howard  v.  First 
Parish  in  North  Bridgewater,  7  Pick.  188. 

Neither  the  corporation,  nor  a  majority  of  the 
congregation,  can,  for  mere  purposes  of  Improve- 
ment or  embellishment,  deprive  tbe  pew  owner  of 
his  property  without  compensation.  Voorhees  v. 
Presbyterian  Church  of  Amsterdam,  supm. 

The  corporation,  however,  has  a  right  to  change 
or  take  down  pews  according  to  propriety,  upon 
giving  compensation.  Cooper  v.  Trustees  of  First 
Presby.  Church  of  Sandy  UUl,  82  Barb.  228. 

If  reconstruction  is  unnecessary,  a  mere  matter 
of  taste  and  fancy,  and  the  pew  owner  is  dissatisfied 
with  the  change,  he  may  refuse  to  accept  the  new 
pew  and  ask  for  the  price  of  the  old  pew  or  dam- 
ages suffered  by  the  unnecessary  destruction  of  his 
pew.  Curry  v.  Trustees  of  First  Presby.  Cong,  of 
Brie,2Pltt8b.40. 

If  tbe  owner  accepts  a  new  pew  in  place  of  the 
old  one  or  in  lieu  of  damages  for  its  removal,  he 
becomes  the  purchaser  of  a  new  and  different  pew. 
Ibid, 
23  L.  R.  A. 


The  parish  has  the  right  to  remove  or  change  tbe 
form  of  the  pews  for  tbe  purpose  of  repair  and 
rendering  the  interior  more  convenient,  or  to  de- 
stroy them  altogether  for  the  purpose  of  erecting 
or  substituting  a  more  commodious  or  elegant  edi- 
fice without  compensation  In  cases  of  necessity 
(Kimball  v.  Second  Cong.  Parish  in  Rowley,  24  Pick. 
847;  Gay  v.  Baker,  17  Massu  486,  0  Am.  Dec.  IfiO; 
Daniel  v.  Wood,  1  Pick.  102.  U  Am.  Dec.  151),  as  the 
good  of  the  society  may  require. 

A  temporary  unfitness  may  t)e  caused  by  acci- 
dent, or  by  partial  decay,  or  by  the  making  of 
necessary  alterations  and  repairs,  and  will  not  bar 
the  pew  owner^s  right. .  Gorton  v.  Hadsell,  0  Cush. 
606. 

The  mere  fact  that  the  house  is  unfit  for  worship 
upon  a  particular  day  is  not  sufllclent  to  warrant 
the  grant  of  compensation.   UM, 

Where  the  repairs  and  alterations  did  not  inter- 
fere with  the  plaintifl^s  right  to  occupy  his  pew» 
but  consisted  in  the  placing  and  construction  of 
other  pews  in  front  of  his,  the  court  refused  him 
relief.  Bronson  v.  St.  Peter^  Church,  7  N.  Y,  Legal 
Obs.861. 

The  trustees  of  such  a  corporation  have  power 
to  direct  the  alteration;  the  pew  holders  being  left 
to  daim  reasonable  compensation  for  tbe  depriva- 
tion of  their  rights.  Cooper  v.  Trustees  of  First 
Presby.  Church  of  Sandy  Hill,  82  Barb.  222. 

Under  General  Statutes,  chap.  80,  91  86. 86.  the 
rights  of  pew  holders  to  compensation  is  secured. 
Sohler  v.  Trinity  Church,  109  Mass.  1. 

By  Stat.  1817,  chap.  189,  9  6,  the  proprietors  have 
the  right  to  take  down  any  pews  for  the  purposes  of 
repairing,  enlarging,  or  rebuilding,  the  pews  bein^ 
first  appraised,  the  new  pews  to  be  sold,  and  the 
money  arising  from  such  sale  to  be  applied  in  pay* 
ment  of  the  pews  removed. 

If  the  parish  act  in  a  legal  manner  in  removing 
or  destroying  a  pew  they  may  lawfully  tender  the 
owner  thereof  the  appraised  value  thereof,  and 
thus  bar  any  action  for  damages.  Kimball  v.  Sec- 
ond Cong.  Parish  in  {Rowley,  24  Pick.  847,  decided 
under  the  Act  of  1817,  chap.  189. 

If  they  take  ftom  the  owner  the  use  of  the  peir« 
they  must  substitute  its  equivalent  in  money. 
Kimball  v.  Second  Cong.  Parish  in  Rowley,  supra^ 
in  which  case  they  were  looked  upon  as  purchasers^ 
under  Stat.  1817,  chap.  189,  at  a  fair  compensation* 

In  Kimball  v.  Second  Cong.  Parish  in  Rowley, 
supra,  the  court  applied  the  provisions  of  titat. 
1817,  chap.  189,  respecting  the  appraisement  of 
pews  upon  removal  to  territorial  parishes,  holdinir 
that  they  might  proceed  according  to  that  act. 

b.  Action  for  dUAurbance, 

The  pew  owner  cannot  be  devested  of  his  rights 
except  by  consent.  Keligious  Cong.  Soc.  in  Bakers- 
field  V.  Baker,  15  Vt.  119, 40  Am.  Dec.  668. 

The  right  is  absolute  against  every  other  person, 
and  may  be  enforced  in  trespass,  ejectment,  or  ac- 
tion upon  the  case  according  to  the  drcumstanoeau 
Wentworth  v.  First  Parish  in  Canton,  8  Pick.  844. 

For  the  disturbance  of  the  pew  ownor^s  rights  ths 
action  is  by  way  of  trespass  on  the  case.  Penin  v* 
Granger,  88  Y 1. 101,  where  the  action  was  for  dis- 
turbing the  plaintiff,  an  administrator,  in  the  use 
and  occupation  of  the  pew. 
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He  yew  South  Meeting- E<mae  in  BosUm^  18 
Allen,  497.  607. 

Nevertheless,  the  right  of  the  pew  holder 
is  held  to  be  of  such  a  nature  that  he  is  en- 
titled to  an  indemnity  if  the  parish  or  the 
proprietors  exercise  their  right  to  take  down 
the  church  when  it  is  in  such  a  condition 
that  its  demolition  is  not  actually  necessary. 
If  it  has  become  necessary  to  take  down  a 


meeting  house, — that  is  to  say,  if  a  meeting 
house  has  become  so  old  and  ruinous  that  its 
further  use  is  not  practicable,— the  parish  or 
proprietors  need  not  make  payment  to  a  pew 
holder  for  the  removal  of  his  pew.  But  if 
a  meeting  house  is  taken  down,  or  the  pews 
are  removed,  merely  as  a  matter  of  expedi- 
ency, the  pew  holders  are  entitled  to  pay- 
ment.   This  rule  has  been  so  often  stated* and 


To  the  same  effect.  Trustees  of  Third  Preeby. 
Church  In  Newark  v.  Andruss,  21  N.  J.  L.  aS^ 
Howe  V.  Stevens,  47  Yt.  282;  Kellogyr  v.  Dickinson, 
IS  Yt.  266;  Shaw  v.  Beveridge,  8  Hill,  26;  88  Am. 
Bee.  016;  Wood  worth  v.  Payne,  74  N.  Y.  VA^  80  Am. 
fiep.298. 

The  pew  owner  has  an  action  in  trespass  or  by 
-way  of  writ  of  entry,  against  any  one  disturbing 
him  in  his  seat.  Gay  v.  Baker,  17  Mass.  48S,  9  Am. 
Dec.  159. 

An  action  quart  clauBumfreoVt  will  lie  for  break- 
iner  and  enteriog  the  plaintiff^s  pew  so  long  as 
pews  are  considered  as  real  estate.  Jackson  v. 
Bounsevllle,  6  Met.  127. 

For  the  violation  of  his  right  to  possession  he 
may  maintain  an  action  of  trespass  qwire  aaumm 
freifil.  O*Hearv.DeGoe8briand,88Yt.N»,80Am. 
Dec.  658. 

The  party  aggrieved  has  his  action  upon  the  csBe 
for  damages,  or  he  may  hold  a  property  in  the  new 
pews  equal  to  the  old  one.  Daniel  v.  Wood,  18 
Mass.  102, 11  Am.  Dec.  151. 

So  trespass  lies  by  one  tenant  or  pew  owner 
airaiDst  another  owner  as  it  lies  against  a  stranger, 
O'Hear  v.  De  Goesbriand.  tuiiTcu 

The  owner  has  the  right  to  remove  any  person 
wrongfully  in  the  occupation  of  the  pew,  upon  re- 
fusal to  vacate  using  no  more  force  than  absolutely 
necessary.  Jones  v.  Towne,  68  K.  H.  466,  42  Am. 
Bep.  002. 

Even  against  the  owner  of  the  legal  estate  in 
whom  the  land  is  vested.  O'Hear  y.  De  Goesbri- 
and. mipro. 

Even  though  possession  equal  to  an  ouster  of  the 
«ociety  may  have  taken  place,  yet  a  pew  bolder 
lias  bis  action  for  the  interference  with  his  rights 
iodi\iduai;y.    Howe  v.  Stevens,  47  Yt.  282. 

The  members  of  a  religious  society  who  are  the 
owners  of  pews  in  a  meeting  bouse  cannot  main- 
tain  a  bill  in  equity  against  the  members  of  the 
Bodety  owning  the  house,  under  Gten.  Laws,  chap. 
154.  i  17.  for  a  sale  of  the  house  and  a  division  of  its 
proceeds.  Trinitarian  Gong.  Soa  in  Francestown 
T.  Union  Ck>ng.  Soa  in  Francestown,  61  IT.  H.  884. 

Buc  the  owner  of  a  loose  bench  or  seat  in  a 
•church,  occupied  by  the  owner  by  tbe  mere  will  and 
Ifceose  of  the  trustees,  cannot  maintain  trespass 
against  them  for  the  removal  thereof,  as  it  is  not 
Attached  to  the  freehold.  Niebuhr  v.  Piersdofl,  24 
'Wis,  316. 

No  action  lies  at  the  suit  of  a  pew  bolder  for  a 
jonere  lireaking  and  entry  of  the  church  building. 
Howe  v.  Stevens,  supra. 

In  Solomon  v.  Congregation  B^nai  Jeshurun,  49 
Bow.  Pr.  284,  the  court  refused  an  injunction  re- 
straining the  society  from  removlDgand  changing 
-the  pews  of  the  synagogue  in  violation  of  the 
f>laintiff*8  rights  as  a  pew  bolder,  and  as  contrary 
-to  the  Jewish  customs,  usages,  and  doctrine,  tbe 
iHeeting  of  the  society  being  regular  and  ratifled 
l3j  the  trustees  the  equities  being  dented  and  the 
statute  giving  tbe  trustees  full  power  to  regulate 
«]ie  renting  of  pews. 

rY.  Fru  ehureh. 
In  tbe  absence  of  any  proof  that,  by  usage  or 
other  wiM,  rights  were  acquired  to  special  seats,  tbe 
^Crust^ies  of  a  free  church  have  a  right  to  oonot^l 


places  where  persons  shall  alt  Sheldon  v.  Yail,  S8 
Hun,  864. 

Wbere,  by  force  of  an  act  incorporating  religioua 
societies  and  its  supplements,  the  churCb  trustees 
are  its  wardens  and  vestrymen,  who  along  with 
the  rector  control  tbe  temporal  affairs  of  tbe 
church  together  with  the  discretionary  authority 
in  tbe  disposition  of  the  seats  and  pews  of  the 
church,  tbe  vestry  by-laws  govern  tbe  church  in 
respect  thereto.  State  v.  Trinity  Cburoh  m  Tren- 
ton, 46  N.  J.  L.  280. 

Therefore  wbere  tbe  original  holder  joined  in 
tbe  adoption  of  tbe  free  cburoh  plan  and  occupied 
the  pews  till  bis  death,  when  one  was  given  up,  the 
court  held  that  the  deceased  had  no  alienable  or 
transmissible  interest  m'the  pew,  the  right  being 
one  in  land  within  the  statute  of  frauds  and  sub- 
ject to  tbe  rule  that  an  interest  m  land  must  be 
created  by  deed  under  seal,  and  further  that  at 
most  bis  Interest  was  merely  leasehold  for  tbe  term 
for  wtaicb  pews  were  usually  rented  at  the  annual 
letting.  State  v.  Trinity  Church  in  Trenton, 
•uptia. 

Wbere  tbe  oburohiwas  free,  without  the  renting 
of  seats,  and  no  proof  was  given  of  any  conditions 
upon  which  parties  were  allowed  to  occupy  any 
particular  seat,  or  any  seats  at  all,  the  court  held 
that  tbe  plaintifr  might  be  lawfully  ejected  from 
a  pew  although  he  was  in  tbe  babit  of  using  a 
particular  pew,  a  request  to  vacate  having  k>een 
made.   Sheldon  v.  Yail,  suprck 

Y.  AUachmenL 

A  pew  may  be'  attached  upon  mesne  process 
without  the  officer  entering  tbe  building.  Perrln 
V.  Leverett,  13  Mass.  128. 

In  Massachusetts,  whenever  a  pew  Is  attached  or 
taken  in  execution,  notice  thereof  shall  be  given 
in  writing,  by  the  attaching  officer  to  the  clerk  of 
the  parish  or  religious  society  holding  the  church 
wherein  the  pew  is  situated,  or  left  at  his  dwell- 
ing house  or  usual  place  of  abode.  Stat.  1822,  chap. 
98,  »7.     - 

Where  tbe  only  notice  of  attachment  was  an  at- 
tested copy  of  the  writ,  without  copy  of  tbe  offi- 
cer's return,  and  no  notice  of  tbe  pew  attacbed,  the 
tbe  party  owning  more  than  one,  tbe  court  beld 
there  was  not  sufficient  notice  under  the  statute. 
Sargent  v.  Peirce,  2  Met.  80. 

Wbere  the  execution  is  never  recorded  it  Is  a 
fatal  defect  in  the  tenant*s  title,  as  everything 
requisite  to  a  statutory  title  must  appear  of  record. 
Ibid, 

Tbe  levy  of  an  execution  gives  a  legal  title  over 
a  party  bolding  a  mere  assignment  of  the  certifi- 
cate of  the  right  to  the  pew,  which  is  a  mere  equi- 
table interest.  Barnard  v.  Whipple,  28  Yt.  401, 70 
Am.  Dec  422. 

The  debt  or  expense  incurred  in  rebuilding  a 
church  is  not  such  an  incumbrance  upon  the  prop- 
erty as  will  render  tbe  covenantor  or  grantor  lia- 
ble to  damages  for  a  broken  contract  under 
his  covenant  against  incumbrances.  Spring  v* 
Tongue,  9  Mass.  28, 6  Am.  Dec.  2L 

YL  Assessment  and  taoeation, 

A  pew  right  by  itself  is  not  tbe  subject  of  taxi^ 
tlOB.    Church  V.  Wells,  24  Pa.  219 
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maintained  that  it  must  be  taken  to  be  the 
settled  law  of  this  commonwealth,  however 
the  law  may  be  elsewhere.  Howard  v.  First 
Parish  in  North  Bridgewater,  7  Pick.  188; 
KimbaU  v.  Second  Cong.  Parish  in  Rowley, 
24  Pick.  847,  849 ;  Gorton  y.  HadMU,  9  Cush. 
608;  Wentworth  y.  First  Parish  in  Canton, 
8  Pick.  844.  It  is  obvious  that  if,  for  any 
reason,  the  place  of  public  worship  has  been 


changed  so  that  religious  services  are  no 
longer  held  in  the  church  which  was  formerly 
used  for  that  purpose,  the  value  of  a  pew  is 
much  diminished;  but,  when  such  change 
has  been  made  merely  from  reasons  of  expedi- 
ency, the  parish  or  proprietors  cannot  go  on 
and  demolish  the  pew  without  makine  com- 
pensation to  the  owner  of  it.  He  still  has 
an  existing  right,  which  may  not  be  very 


The  meetlDff  oalled  for  the  purpoee  of 
moot  for  repairs  must  be  one  of  the  corporation 
duly  called  for  that  purpose.  Mayberry  y.  Mead, 
80  Me.  27. 

The  trustees  and  oongreeration  can  adopt  a  by- 
law or  resolution  to  equalize  the  amount  neoes- 
sary  for  its  support,  and  assess  the  proportionable 
amount  upon  each  pew  holder,  eyen  In  the  absence 
of  an  express  proylsion  in  the  constitution  or  ar- 
ticles of  association  authorizionr  them  to  do  so. 
Curry  y.  Trustees  of  First  Presby.  Oonff.  of  Brie, 
tPittsb.40. 

The  right  to  assess  a  tax  upon  the  owner  of  a 
pew,  used  and  occupied  by  him,  and  to  charge 
him  personally  therewith,  if  it  exists  at  all,  is  only 
by  reason  of  the  oonditTons  and  provisions  of  the 
deed  under  which  the  pew  is  held.  First  M.  B.  8oc. 
V.  Brayton,  9  AUen,  248. 

In  Mussey  v.  Bulflnch  Street  Boo.,  I  Cush.  148, 
where  the  society  was  duly  incorporated,  the  court 
held  it  had  a  right  to  sell  its  pews,  adopting  a 
method  of  taxation  with  the  consent  of  all  the  pro- 
prietors, as  means  of  payment  under  its  powers  to 
purchase  and  seU  or  dispose  gf  its  property. 

The  taxation  of  a  pew  by  a  corporation  may  be 
assented  to  by  the  pew  owner  by  receiving  the 
deeds  authorizing  the  levy  and  assessment  of  such 
pews.   Ibid. 

The  unaccepted  oifer  made  by  a  pew  holder  to 
the  corporation  under  Oen.  Stat.,  chap.  80,  9  41,  to 
sell  his  pew,  wiU  not  prevent  the  society's  selling 
the  same  for  taxes,  especially  where  he  has  occu- 
pied the  same  continuously  Uiereaf  ter  for  a  num- 
ber of  years  the  society  exercising  no  act  of  own- 
ership thereoyer  or  interfering  with  the  possession. 
Curtis  y.  First  Cong.  Soc.  in  Qulncy,  108  Mass.  147. 

Where  the  sale  was  objected  to  upon  the  ground 
that  the  consent  of  all  the  pew  owners  was  not  ob- 
tained to  the  assessment  under  the  Act  of  18K, 
chap.  319,  the  parish  whose  house  was  erected  prior 
to  the  Act  of  184S,  never  haviug  yoted  to  avaJl 
themseiyes  of  the  Act  at  a  regular  parish  meeting 
called  for  that  purpose  as  required  by  the  Act  of 
1864,  chap.  £68,  the  proceedings  being  by  a  direct 
yote  for  that  purpose,  the  court  thought  the  parish 
had  not  placed  themselves  in  a  position  to  pass  a 
vote  to  assess  taxes  on  pews.  First  Parish  in  West 
Newbury  v.  Bow,  8  Allen,  809. 

The  original  owner  of  a  pew  who  bids  for  the 
same  at  an  auction  sale  made  by  the  treasurer  for 
nonpayment  of  taxes,  is  not  estopped  from  object- 
ing to  the  sale  as  illegal  though  he  continue  in  pos- 
session upon  beiug  sued  for  the  price.   IhM, 

In  Mayt)erry  y.  Mead,  80  Me.  S7,  it  was  held  that 
the  assessors  had  no  authority  to  add  to  the  sum 
raised  an  outlay  at  their  pleasure,  and  assess  it  on 
the  pews  in  the  absence  of  statutory  authority,  as 
their  acts  were  in  excess  of  their  powers  and  there- 
fbrevold. 

The  court  will  not  restrain  the  sale  of  the  pew  by 
the  trustees  for  nonpayment  of  assessments,  upon 
the  ground  that  the  plaintiff  was  deprived  of  his 
share  of  the  proceeds  of  the  sale  at  the  end  or  ter- 
mination of  the  lease  of  the  property.  Abemethy 
V.  Society  of  the  Church  of  Punrans,  8  Daly,  L 

Where  the  terms  of  plaintiff's  deed  showed  that 
the  grantee  should  pay  an  annual  sum  equal  to  ten 
per  cent  of  the  original  appraised  value  of  the  pew, 
«dL.R.A. 


and  whatever  further  assessment  should  be  made 
thereon,  or  forfeit  the  pew  in  case  of  default,  the 
court  refused  to  restrain  a  forfeiture  and  sale  of 
the  pew.   Ibid, 

Where  a  pro  rata  assessment  upon  the  yaloe  of 
the  pews  was  made  by  the  trustees  in  order  to  de> 
fray  the  proper  and  necessary  expenses,  the  pew 
owners  will  be  liable  therefor  eyen  though  higher 
than  the  rate  of  assessment  mentioned  iiv  the 
deeds.  Curry  y.  Trustees  of  First  Presby.  Cong,  of 
Erie,  2  Pittsb.  4a 

Where  the  plaintiff,  whose  pew  was  owned  by 
him  before  the  incorporation  of  the  church  and 
subject  to  all  rates  and  taxes  imposed  thereoo  for 
expenses,  etc..  sought  to  restrain  the  defendant 
from  selling  pews  for  nonpayment  of  taxes  assessed 
thereon,  the  court  held  that  it  was  no  objection  to 
such  assessment  that  a  clause  in  the  subsequent 
charter  requiring  the  majority*s  assent  to  taxation 
had  been  repealed  even  without  notice  to  him. 
Bailey  v.  Trustees  of  Power  btreet  M.  B.  Church,  0 
B.I.481. 

Where  an  act  of  incorporation  provided  that  the 
tax  assessment  upon  pew  holders  should  not  ex- 
reed  a  certain  amount  for  repairs,  the  support  of 
the  pastor  and  congregation,  and  payment  of  Inci- 
dental expenses,  and  gave  leave  for  any  pew  holder 
to  surrender  his  pew  upon  giving  written  notice sa 
required  thereby,  from  which  time  assessments 
ceased  as  to  him  so  far  as  supporting  was  con- 
cerned, with  the  right  reserved  for  such  owner  to 
reoocupy  and  .hold  under  the  same  terms  upon  giv- 
ing  the  requisite  notice,  the  court  held  that  such 
surrendered  pews  could  only  be  taxed  to  the  yearly 
amount  specified,  and  that  the  pastor^s  support 
oould  not  be  included.  Second  Uni  versalist  Soa  v. 
Cooke,  7  R.  L  69. 

Pew  owners  are  not  liable  in  personam^  for  as- 
sessments, unless  there  is  some  special  ground  from 
which  a  contract  to  pay  may  be  implied.  St.  Paul^a 
Church  In  Syracuse  v.  Ford,  84  Barb.  Itt. 

The  trustees  of  a  church  have  no  power  to  make 
and  levy  personal  assessments  upon  the  pew 
owners  to  defray  the  sahiry  of  the  minister  as  such 
owners  are  not  liable  in  personam  in  tbe  absence  of 
special  grounds  raising  an  Implied  oontract  to  pay. 
Trustees  of  Fli-st  Presby.  Cong,  in  Hebron  y» 
Quackenbush,  10  Johns.  217. 

Where  the  statute  merely  provided  that  tbe  pro- 
prietors might  at  a  duly  authorized  meeting  tax 
themaelves  to  raise  money  to  repair  when  necessary,, 
the  court  held  that  it  only  contemplated  a  tax  per- 
sonally upon  the  pew  adders,  and  not  the  peivs,  no 
provision  for  forfeiture  or  sale  for  nonpayment 
being  provided.    Perrin  v.  Granger.  80  Vt  603. 

A  joint  liability  cannot  exist  or  result  from  i  ho- 
owncrsbip  of  a  pew  in  common,  any  more  tbar  n 
joint  liability  of  all  the  pew  owners  results  from  :i 
quasi  tenancy  in  common  of  the  whole  church.  St. 
PauVs  Church  in  Syracuse  y.  Ford,  vupro,  wbeit? 
defendants  were  sought  to  be  cbarged  as  pew  rent 
on  an  assessment 

A  parish  is  not  the  proper  p^^rty  to  Institute  an 
action  to  recover  the  amount  due  for  a  bid  at  an 
auction  sale  of  a  pew  by  its  treasurer,  for  nonpay- 
ment of  taxes  assessed  thereon  for  the  support  of 
Dubllc  worship.  First  Parish  in  West  Newbury  v. 
Dow,  8  Allen,  889. 
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valuable,  but  which,  nevertheless,  is  en- 
titled to  recognition  under  the  laws.  Relig- 
ious services  may  be  re-established  there, 
or  other  uses  of  this  pew  may  be  open  to  the 
pew  holder.  The  archbishop  had  no  greater 
rights  in  respect  to  the  demolition  of  the 
plaintiff's  pews  than  an  organized  religious 
corporation  of  any  other  denomination  would 
have  had  by  reason  of  its  ownership  of  the 


church.  The  right  of  t)ie  pew  owner  is  not 
subject  to  the  absolute  power  of  such  a  cor- 
poration to  destroy  the  pew ;  and  it  could 
not  properly  be  ruled,  as  matter  of  law,  that 
the  plaintiff's  rights  were  wholly  gone. 
Under  the  terms  of  the  report  in  the  opinion 
of  a  majority  of  the  court,  the  verdict  must 
be  set  aside"  and  the  case  stand  for  trial. 
0(U6  to  stand  Jot  triaX, 


Id  order  to  rendi^r  a  title  under  a  tax  sale  deed 
lecure.  it  must  be  shown  by  the  record  that  a  ma- 
jority of  the  members  of  the  oorporatloD  were 
present  or  voted  to  repair,  raise  the  money  or  os- 
8688  it  on  the  pews.   Hayberry  v.  Mead,  80  Me.  27. 

The  asBesBors  of  a  tax  upon  pews  for  the  repair 
of  the  church  have  no  power  to  add  to  the  sum  as- 
eeesed  an  overlay  at  their  pleasure,  and  assess  it  on 
the  pews  in  the  abeenoe  of  statutory  authority. 
iMd. 

Bjdief  under  En(fiiah  latr. 

In  order  to  entitle  a  party  to  arierht  of  action  for 
disturbance  io  the  use  of  his  pew,  it  must  be  an- 
nexed to  a  house  or  messuage  in  the  parish.  Maln- 
warinff  v.  Giles,  5  Bam.  &  Aid.  866,  and  see  cases 
Mipra,  head,  "  English  doctrine." 

Sixty  years*  possession  without  proof  of  either  a 
prescriptive  right  or  a  faculty  is  not  snfBcient  to 
ground  an  action  for  disturbance.  Stocks  v.  Booth* 
IT.  B. 428. 

The  grant  of  a  part  of  the  chancel  by  a  lay  im- 
propriator is  not  sufficient  in  law  to  enable  the 
grantee  to  maintain  an  action  for  pulling  down  the 
pew9  therein.  ClifFord  v.  Wicks,  1  Bam.  &  Aid.  498. 

In  order  to  prove  a  title  by  prescription  in  a  pew 
it  must  be  shown  that  the  plaintiff  has  repaired  it 
from  time  to  time.  Woollooombe  v.  Ouidrldge,  8 
Add.  Ecol.  Rep.  L 

Case  is  the  proper  remedy  in  case  of  a  disturb- 
ance of  the  right  of  the  owner.  Bryan  v.  Wliistler, 
8Barn.&0.ai4. 

Yet  the  action  on  the  case  did  not  lie  if  the  pew 
was  not  annexed  to  a  house,  the  disturbance  being 
one  of  oocleeiasttcal  cognizance  only.  Mainwaring 
V.  GUes.  6  Bam.  &  Aid.  856w 

But  trespass  will  not  lie,  as  the  holder  has  not  the 
exclusive  possession.    Stocks  v.  Booth,  1  T.  B.  48L 

Chancery  has  power  in  vacation  to  issue  an  ex 
parte  prohibition  restraining  a  spiritual  court  from 
trying  a  claim  by  prescription  to  pews  in  parish 
churches.    Be  Bateman,  L.  R.  0  Eq.  660. 

A  spiritual  court  will  be  restrained  by  prohibi- 
tion from  proceeding  in  a  suit  by  a  nonresident  or 
extra  parochial  person  for  a  pew  In  the  body  of  the 


parish  church.    Byerley  v.  Wlndus,  7  DowL  &  R. 
664.6Bam.&C.L 

So  such  a  court  will  be  restrained  by  prohibition, 
from  proceeding,  where  the  pew  is  claimed  other- 
wise than  by  prescription.   Ibid. 

Even  when  so  claimed,  if  the  defendant  deny 
such  prescription.   IMd, 

Where  the  temporal  right  was  in  question,  the 
court  granted  a  prohibition  against  the  disturb- 
ance of  a  seat  in  a  churoh.  Witcher  ▼.  Cheslam,  1 
Wils.  17. 

Whero  the  consistory  court  adjudged  the  right 
to  the  pew  to  be  in  the  plaintiff  and  admonished  tUb 
defendant  not  to  sit  in  it,  and  the  court  of  arches 
reversed  the  sentence,  but  still  admonished  the  de- 
fendant not  to  use  it  again,  the  court  held  these 
sentences  not  conclusive  evidence  of  the  plaintiff's 
right  in  an  action  between  the  same  parties.  Cross 
V.  Salter,  8  T.  R.  688. 

The  ecclesiastical  court  has  jurisdiction  over  the 
grant  of  a  faculty  to  appropriate  certain  parts  of  a 
parish  churoh,  which  the  queen*s  bench  will  not 
presume  to  have  been  improperly  exercised  nor 
restrain  its  judgment  thereon  even  though  the  fac- 
ulty may  be  larger  than  the  court  bad  power  to 
grant.  HaUaok  v.  Cambridge  University,  1  Gale 
&  B.  100,  IQ.  6.608. 

In  St.  Mary  Magdalen  Bermondsey  Churoh  in 
Bouthwark,  2  Mod.  228,  the  court  held  that  a  vestry 
on  notice  given  for  the  purpose  by  the  churoh- 
wardens  to  the  parish  might,  in  case  the  churoh 
wero  ruinous  and  unrepairable,  make  a  rate  for 
pulhng  it  down  and  robuildlng  It  upon  its  old 
foundation. 

Such  rate  would  be  good  though  it  include  both 
the  naves  and  chancel,   ibid. 

Andwasenforoibleby  the  spiritual  court,  ibid. 

And  prohibition  will  not  be  against  a  suit  to  re- 
cover it.   Ibid. 

Yet  such  a  rate  cannot  be  set  by  a  spiritual  court. 
Ibid. 

It  would  seem  that  section  2  of  the  English  Pre- 
scription Act,  2  &  3  Wm.  rv.,  chap.  41,  does  not  ap- 
ply to  the  case  of  a  pew  in  the  nave  of  a  parish 
church.    Crisp  v.  Martin,  L.  R.  2  Prob.  Di  v.  15. 

B.W. 


WASHINGTON  SUPREME  COURT. 


SEATTLE  &  MONTANA  R.  CO.,  Bet^t., 

v. 

STATE  of  Washington  et  al.,  Appts, 


(. Wash... 


.) 


1.  The  taking  of  priT&ie  property  only 
im  anthorlaed  by  statutes  providing  for  the 
exercise  of  the  power  of  eminent  domain,  unless 
tbero  is  either  express  or  dearly  implied  author- 
1^  to  extend  them  to  public  property. 


8.  Tide  lands  cannot  be  condemned  for 
railroad  uses*  by  roason  of  a  statutory  pro* 
vision  as  to  the  appropriation  of  "state,  school, 
or  couDty  land,**  under  the  Washington  constitu- 
tion and  statutes,  in  the  nomenclature  of  which 
**state**  lands  did  not  include  tide  lands. 

8.  The  fSact  that  a  territorial  legisla- 
ture had  no  power  over  tide  lands  does 
not  change  the  effect  of  a  territorial  statute  as  to 
railroads  along  *'any  river,  stream  of  water, 
watercourse,  etc.,**  after  the  admission  of  th»  ter- 
ritory as  a  state. 


NOTS.— A  peculiar  case  in  respect  to  the  right  of  i  pose  of  crossing  is  presented  above  with  an  elab- 
one  railroad  company  to  overlay  the  tracks  of  orate  discussion  of  the  general  rights  of  railroads 
another  company  in  a  narrow  place  for  the  pur-  I  as  to  crossing  each  other. 
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4.  The  state*  as  owner  of  the  fee  of  tide 
lands  over  which  a  street  runs  and  of  lands 
abutting  on  both  sides  of  the  street,  is  entitled  to 
damoKes  for  the  occupation  of  the  street  for  or- 
dinary railroad  purposes. 

6*  The  laying^  out  of  a  street  over  tide 
lands  iB  authorized  only  for  the  extension  of 
exiirting  streets,  under  Act  March  24, 1890,  giving 
a  city  the  right  *i»  project  or  extend**  streets 
over  such  lands. 

6.  The  length  of  a  railroad*  or  the 
amount  of  its  business*  does  not  affect  Its 
right  to  retain  Its  right  of  way  as  against  a  rail- 
road which  subsequently  desires  to  appropriate 
a  portion  of  it,  although  the  amount  of  damages 
may  be  thereby  affected. 

7.  Railroad  traeks  constructed  length- 
wise of  a  public  street  cannot  be  made  to 
constitute  a  part  of  the  company *s  yard  so  as  to 
come  within  the  provisions  of  a  statute  forbid- 
ding the  crossing  of  a  yard  by  the  tracks  of  other 

^  companies. 

8*  The  statutory  ri^^ht  of  one  railniad 
to  cross  another  does  not  apply  to  a 
commingling  of  tracks  for  400  feet  or  more  along 
a  ao^f  oot  right  of  way  making  it  impracticable  to 
operate  either  track,  or  set  of  tracks,  when  any 
one  of  the  other  tracks  is  in  actual  use. 

9*  The  convenience  of  the  railroad  to  be 
crossed  and  the  probability  of  some  other 
means  of  accomplishing  the  same  purpose  may  be 
considered  In  determining  the  necessity  of  appro- 
priating any  part  of  the  right  of  way  by  another 
company,  where  the  statute  requires  the  judge  to 
be  satisfied  by  competent  proof  of  such  necessity. 

10.  The  points  and  manner  of  crossing* 
the  place  where,  and  whether  under,  over,  or  at 
grade  are  to  be  decided  by  the  court,  on  an  ap- 
plication by  one  railroad  for  the  right  to  cross 
another,  under  Gen.  Stat.,  9 157L 

11.  A  claim  of  the  right  to  lay  fbur 
tracks  on  another  railroad's  right  of 
'way  may  be  denied  by  the  court,  where  the 

place  is  practically  a  street  and  the  whole  room 
applicable  to  railroad  purposes  is  extremely  lim- 
ited, and  allowing  two  tracks  will  give  better  fa- 
cilities than  the  other  rood  enjoys. 

18.  An  attempt  to  agree  as  to  the  points 
and  manner  of  crossing  must  be  made  by 
a  railroad  which  desires  to  cross  another  before 
It  can  seek  the  aid  of  the  court,  under  Gen.  Stat., 
91571. 

18*  It  is  not  error  fbrajudge  who  heard 
a  case  on  the  question  of  the  necessity  of  the 
condemnation  of  land,  under  Code  Praa,  8651,  to 
send  the  jury  trial  to  another  judge. 

14.  It  is  proper  for  a  railroad  desiring 
to  cross  another  to  pay  the  expense  of 
necessary  frogs  and  crossing  apparatus. 

(August  9,  isga) 

APPEAL  by  defendants  from  a  decree  of  the 
Superior  Court  for  King  County  in  favor 
of  petitioner  in  a  proceeding  instituted  to  con- 
demn a  right  of  way  for  railroad  purpoaeb. 
Beversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mes8r8.  Ashton  A  Chapman  and  An- 
drew F.  Burleight  for  appellants^  the  rail- 
road companies: 

The  petition  shows  apon  its  face  that  it  is 
beyond  the  power  of  the  superior  court,  or  a 
Judge  thereof,  to  order  the  appropriation  of  Uie 
28L.RA. 


property  of  the  appellants  to  the  use  of  the  pe- 
titioner it  being  already  devoted  to  a  public  use 
of  as  high  and  of  a  similar  nature  to  that  to 
which  the  petitioner  seeks  to  appropriate  it, 
to  wit,  railroad  purposes. 

The  petition  shows  upon  its  face  that  the  ap- 
propriation sought  to  be  made  is  of  the  tracks 
and  railroad  yards  and  property  of  the  appel- 
lants longitudinally  for  the  purpose  of  enabling 
the  petitioner  to  lay  its  tracks  and  yards  along, 
over,  and  upon  the  same  space,  to  be  used  for 
the  same  purposes,  and  none  other,  to  which 
the  appellants  are  devoting  the  propftrty. 

Neither  the  petition  nor  the  proof  shows  a 
necessity  for  the  taking  as  proposed. 

Under  the  general  authority  to  locate  and 
construct  a  rauroad  from  one  point  to  another 
the  company  so  authorized  is  not  empowered 
to  take  the  property  of  other  railroads  in  use 
for  railroad  purposes. 

Lewis,  Em.  Dom.  §g  d67, 276;  Bou9tUonie  R. 
Ch.Y.Leedb  S.  R,  Co,  118  Mass.  391;  Worcester 
d  N.  R,  Co.  y.  Railroad  Comr:  118  Mass.  561; 
Boston  db  M.  R.  v.  Lotsell  db  L.  R.  Co,  124 
Mass.  868;  Alexandria  A  F.  R.  Co.  y.  Alex- 
andria df  W.  R.  Co.  75  Va.  780,  40  Am.  Rep. 
748;  Creoon  Cascade  R.  Co.  v.  Bailv,  8  Or.  164; 
Contra  Costa  Coal  Mines  R,  Co.  y.  Moss,  28  Cal. 
828;  California  Pac.  R,  Co.  v.  Central  Pac.  R. 
Co.  47  Cal.  649;  Chicago  db  N.  W.  R.  Co.  v. 
Chicago  db  E.  R.  Co.  112  III.  689;  Re  Boston  db 
A.  R.  Co's  PeHtion,  53  N.  Y.  574;  BalUmore 
dbO.  db  C.  R.  Co.  y.  A^orth,  108  Ind.  486;  Stats 
V.  Drummond,  46  N.  J.  L.  644;  MUimukee  db 
8t.  P.  R.  Co.  y.  FaribavU,  23  Minn.  167;  Pros- 
pect Park  db  C.  I.  R.  Co.  y.  Williamson,  91  N. 
T.  552;  Rs  New  York  Cent,  db  H.  R.  R.  Co*s 
Petition  y.  Metropolitan  Oas  Light  O.  63  N. 
Y.  826;  Re  Buffalo,  68  N.  Y.  167;  Re  Providence 
db  W.  R.  Cds  Petition,  17  R.  I.  824. 

Under  a  general  authority  a  part  of  the 
right  of  way  of  a  railroad  cannot  be  taken 
longitudinally  for  the  purposes  of  a  highway, 
nor  can  the  way  be  laid  through  depot  grounds, 
shops,  and  the  like  which  are  devoted  to 
special  uses  in  connection  with  the  road  and 
necessary  to  its  operation  and  in  constant  use 
in  connection  therewith. 

Neu>  Jersey  8.  R.  Co.  v.  Lang  Branch 
Comrs.  89  N.  J.  L.  28;  Bridgeport  v.  New  York 
db  N.  H.  R.  Co.  86  Conn.  265,  4  Am.  Rep.  63; 
81.  Paul  Union  Depot  Co.  y.  8t.  Paul,  80  Minn. 
859;  Milwaukee  db  8t.  P.  R.  Co.  y.  FaribauU^ 
and  Prospect  Park  db  C.  I.  R.  Co.  v.  WiUiam- 
son,  supra;  Atlanta  y.  Central  R.  db  Bkg.  Oo, 
58  Ga.  120;  Lewis,  Em.  Dom.  §  266. 

The  ri^ht,  however,  of  one  railroad  company 
to  cross  the  tracks  of  another  where  such  cross- 
ing is  necessary  is  undoubted. 

6  Am.  &Eng.  Encyclop.  Law,  537  C;  North-- 
ern  Pac.  R.  Co.  y.  St.  Paul,  M.  db  M.  R.  Co. 
1  McCrary,  802,  8  Fed.  Rep.  702;  Lewis,  Em. 
Dom.  268;  Rs  Boston,  H.  T.  db  W.  R  Co.  7d 
N.  Y.  64;  National  Docks  db  N.  J.  J.  C.  R  Co. 
y.  8tate,  53  N.  J.  L.  217;  Pittsburgh  Junction 
R  Co's  App.  122  Pa.  511;  Barre  R.  Co.  v. 
Montpelier  db  W.  R  R  Co.  i  L.  R.  A.  785,  61 
Vt.  1;  Unitsd  N.J.Rdb  Canai  Co.  y.  National 
Docks  db  N.  J.  J.  C.  R.  Co.  62  N.  J.  L.  90; 
Sharon  R.  Co's  App.  122  Pa.  633. 

The  power  which  the  petitioner  seeks  to  ex- 
ercise is  in  derogation  of  private  rights. 

Therefore  constitutional  provisions  or  stat- 
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ales  authorizing  its  exercise  must  be  strictly 
construed. 

1  Borer,  Railroads,  p.  298. 

TLe  constitutional  provision  making  the 
<iaestion  of  public  use  a  judicial  question  can 
io  no  manner  change  or  modify  this  principle. 

Lewis,  Ein.  Dom.  §  8U;  Morris  v.  Hill,  1 
Mich.  202;  Clark  v.  Teller,  GO  Mich.  618;  Me- 
Oormiek  v.  Wett  Chicago  Park  Comrs.  118  HI. 

e65. 

The  words  "intersect"  and  **  cross,"  in  sec- 
tion 18,  article  12,  and  the  same  words  in  section 
1571  of  the  Statutes,  have  a  well-defined  legal 
meaning,  which  does  not  permit  one  railroad, 
in  crossing  or  intersecting  another,  to  include 
fD  the  space  occupied  bv  such  *'  crossing^  an 
firea  fully  occupied  by  tlie  tracks  of  the  rail- 
roads being  crossed,  and  which  in  effect  en- 
tirely destroys  the  yard  of  one  of  such  rail- 
roads and  renders  the  operation  of  the  main 
lines  and  additional  tracks  of  each  impracti- 
cable, thereby  destroying  the  greatest  public 
benefit  which  is  the  very  object  of  the  legisla- 
tive power. 

Rorer,  Railroads,  p.  86. 

The  words  **  intersect"  and  "  cross"  are  syn- 
onymous. 

State  V.  Neui  Haven  d  JV.  E,  Co.  45  Conn. 
844;  Springfield  Road,  78  Pa.  127;  Pittsburg  y. 
CluUy,  74  Pa.  259;  United  N,J,R,d  Canal  Co. 
y.  Ifational  Docks  db  N.  J.  J.  C.  R.  Co.  supra; 
Flint  <fe  P.  M.  R.  Co.  v.  Detroit  db  B.  C.  R.  Co. 
64  Mich.  850;  Prospect  Park  A  0. 1.  R  Co.  v. 
Williamson,  supra. 

There  must  be  a  very  clear  expression  of  the 
legislative  intent  to  authorize  the  taking,  by 
the  power  of  eminent  domain,  of  property 
which  has  already  been  devoted  to  the  public 
use  by  an  earlier  exercise  of  the  same  power. 
If  both  uses  cannot  stand  together  with  some  tol- 
erable interference  which  may  be  compensated 
hy  damages,  or  if  the  latter  use,  when  exer- 
cised, must  supersede  the  former,  it  is  not  to 
be  implied  that  the  legislature  meant  to  sub- 
iect  property  devoted  to  a  public  use,  to  such 
burdens. 

Sutherland,  Stat.  Constr.  g§  888,  889. 

The  necessity  for  such  taking  must  be  so  ab- 
solute that  without  such  appropriation  the 
grant  to  the  latter  company  will  be  defeated. 

Sharon  R.  Co's  App.  supra;  Evergreen  Ceme- 
tery Asso.  V.  Jfew  Haven,  48  Conn.  284, 21  AnL 
Rep.  648;  Re  St.  Paul  db  N.  P.  R.  Co.  87  Minn. 
164. 

Assuming  Railroad  avenue  to  have  been  law- 
fully created,  the  petitioner  by  virtue  of  the 
ordmance  permitting  the  laying  of  its  tracks 
on  said  avenue,  could  acquire  no  rights  over 
tracks  of  appellant. 

Re  yew  York,  L.  dt  W.  R.  C<fs  Petition,  99 
K.  Y.  12,  28  Am.  &  Eng.  R.  R  Cas.  p.  48. 

The  right  of  way  and  tracks  of  a  railroad 
company  cannot  be  taken  for  the  use  of  an- 
other, unless  the  public  good  and  interest  de- 
mand it 

Northern  Railroad  v.  Concord  dt  C.  Railroad, 
27  N.  H.  183;  New  York,  H.  db  N.  R.  Co.  v. 
Bo9ion,  H.  dt  B.  R.  Co.  86  Conn.  196. 

The  only  exceptions  to  the  rule  that  one  road 
cannot  take  longitudinally  the  property  of  an- 
other are  when  there  is  some  physical  neces- 
sity, created  by  natural  obstructions,  federal 
or  state  pronioitions ;  or  when  the  expanse 
22L.RA. 


would  be  so  enormous  as  to  be  inconsistent  with 
the  accomplishment  of  the  undertaking,  or  so 
large  as  to  make  the  future  operations  thereof 
unprofitable,  any  of  which  may  create  impos- 
sibilities or  render  the  construction  impracti- 
cable, as  those  terms  are  understood  in  this  class 
of  cases. 

1  Rorer,  Railroads,  p.  284;  Mobile  db  G.  R. 
Co.  V.  Alabama  Midland  R.  Co.  87  Ala.  501, 
89  Am.  &  Eng.  R  R.  Cas.  6;  Sharon  R.  Co's 
Ajm.  supra. 

The  petition  fails  to  state  a  case  within  either 
of  the  above  exceptions. 

Re  New  York  Cent.  R.  Co.  66  If.  Y.  407. 

It  is  not  shown  either  by  the  petition  or  proof 
that  the  petitioner  and  appellants  cannot  agree 
upon  the  points  and  manner  of  a  crossing;  sim- 
ply that  the  appellants  cannot  agree  to  the  per- 
emptory demand  of  the  petitioner  for  this  par- 
ticular taking  of  their  property. 

1  HiU's  Code,  §  1571. 

This  case  presents  an  attempt  upon  the  part 
of  the  petitioner  to  compel  an  agreement  to  its 
plan,  but  having  no  opportunity  for  voluntary 
action,  or  the  exercise  of  discretion  on  the  part 
of  respondents.  They  must  agree  to  this  or 
nothing;  accede  to  this  demand  or  the  court 
would  decree  it  i^inst  theii  will. 

Lewis,  Em.  Dom.  ^§  801-804,  806,  and 
authorities  there  cited;  1  Hill's  Code,  §  1571; 
Re  Marsh,  71  N.  Y.  815;  Reitenbaugh  v. 
Chester  Valley  R.  Co.  21  Pa.  100;  Powers  v. 
Hazelton  db  L.  R.  Co.  88  Ohio  St.  429;  Creg<m 
R.  db  Nav.  Co.  v.  Oregon  Real  Estate  Go.  10  Or. 
444;  Whiter  v.  Lenawee  County  Drain  Comr. 
40  Mich.  591;  Dickinson  v.  Van  Wormer,  89 
Mich.  141;  Lincoln  v.  Colusa  County,  28  Cal. 
662;  Williams  v.  Hartfind  db  N.  H.  R.  Co. 
18  Conn.  897;  Moses  v.  St.  Louis  Sectional  Dock 
Co.  84  Mo.  242. 

In  so  far  as  the  ordinance  purportinir  to 
grant  rights  to  the  Seattle  &  Montana  Railway 
Company  conflicted  with  the  rights  previously 
granted  to  the  appellants,  it  was  inoperative 
and  void  and  the  petitioner  acquired  no  rights 
thereby  to  enter  into  or  take  the  whole  or  any 
portion  of  the  property  devoted  by  the  appel- 
lants to  their  railroad  purposes. 

Valparaiso  v.  Chicago  db  O.  T.  R  Co.  128 
Ind.  467;  Seymour  v.  JeffersonviUe,  M,  dbL  R. 
Co.  126  Ind.  466. 

There  was  no  power  of  eminent  domain 
vested  in  the  city  of  Seattle. 

Tacoma  v.  State,  4  Wash.  64. 

As  bearing  more  or  less  directly  upon  the 
questions  involved  in  this  case  we  cite  the  court 
to  the  following  decisions: 

St.  Louis,  J.  db  C.  R.  Co.  v.  Springfield  dt  N 
W.  R.  Co.  96  111.  274;  Bast  St.  T/mU  Connect- 
ing R.  Co.  V.  East  St.  Louis  Union  R.  Co.  108 
111.  265;  Newcastle  dR.R.Oo.  v.  Peru  db  L  R. 
Co.  8  Ind.  464;  Grand  Rapids,  N.  dt  L.  S.  R. 
Co.  V.  Orand  Rapids  dtLR.  Co.  85  Mich.  265, 
24  Am.  Rep.  545;  Morris  dt  B.  R.  Co.  y.  Cen- 
tral R.  Co.  81  N.  J.  L.  205;  Sovth  Carolina  R. 
Co.  V.  Columbia  dtA.R  Co.  18  Rich.  Eq.  889; 
Union  Pac.  R  Co.  v.  BuHirgton  dt  M.  R  R 
Co.  1  McCrary.  452;  Union  Pac.  R  Co.  v.  Leav- 
enworth, N.  db  S.  R  Co.  29  Fed.  Rep.  728; 
Brooklyn  Cent,  dt  J.  R.  Co.  v.  Brooklyn  City 
R  Co.  88  Barb.  420;  Market  Street  R.  Co.  v. 
Central  R  Co.  51  Cal.  588;  Lynn  dbB.R.  Co. 
y.  Boston  db  L.  R.  Corp.  114  Mass.  88;  Chicago^ 
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St,  L.  <&  P.  B.  Co.  V.  CineinnaU,  W.  A  M,  R. 
Co.  128  Ind.  518;  Mobile  db  0.  R,  Co.  v.  Ala- 
bama Midland  R.  Co,  87  Ala.  501;  California 
Pac.  R,  Co.  V.  Central  Pac.  R,  Co,  47  Cal.  549; 
Baltimore  dt  0.  R.  Co.  v.  Piltebxirg,  W.  <fe  K. 
R,  Co,  17  W.  Va.  812;  Peoria,  P,  db  J,  R,  Co, 
V.  Peoria  dhS.RCo.  66  111.  174;  Sixth  Ave.  R. 
Co,  V.  Eerr,  46  Barb.  188.  72  N.  Y.  830;  Penn- 
eylvania  R.  Co.  v.  Baltimore  d  0.  R  Co.  W 
Md.  263;  Central  City  Horee  R,  Co.  v.  Fort 
Clark  Horse  R.  Co.  81  111.  528;  Eldri^  v. 
Smith,  84  Vt.  484;  ReMselaer  d  S,  R  Oo.  v. 
Davis,  43  N.  Y.  187;  State  v.  Mansfield  Comrs. 
28  N.  J.  L.  510;  Redf.  Railwavs.  249,  §  641;  1 
Redfield,  Am.  Railway  Cas.  299;  Ra  New  York, 
L.  db  W.  R,  Ccfs  Petition,  99  N.  Y.  12;  Penn- 
sylvania R.  Co^s  App.  98  Pa.  150;  Little  Miami 
db  C.  and  Xenia  R,  Cos.  v.  Dayton,  28  Ohio  St. 
510;  Pittsburg  dt  C.  R  Co.  v.  Southwest  Pa.  R. 
Co.  77  Pa.  178;  Cake  v.  Philadelphia  db  E.  R, 
Co.  87  Pa.  807;  Hiekok  v.  Hine,  28  Ohio  St. 
628,  18  Am.  Rep.  255;  Sharon  R,  Co*s  App. 
122  Pa.  688:  Lake  Shore  db  M.  S.  R.  Co.  v. 
Chicago  db  W.  L  R.  Co.  100  111.  21;  1  Wood, 
Railway  Law,  669;  Dtke  Shore  db  M.  S.  R.  Co. 
V.  New  York,  C.  db  St.  L.  R.  Co.  8  Fed.  Rep. 
858;  Baltimore  db  0.  R,  Co.  v.  Pittsburg,  W.  db 
K.  R.  Co.  17  W.  Va.  812. 10  Am.  &  Eng.  R. 
R.  Cas.  444;  Alexandria  db  F.  R.  Co.  v.  Alex- 
andria  db  W.  R.  Co.  75  Va.  780,  40  Am.  Rep. 
748,  10  Am.  &  Eng.  R.  R.  Cos.  28:  United 
States  V.  Chicago,  4811.  S.  7  How.  195,  12  L. 
ed.  665:  Kaiser  v.  St.  Paul,  S.  db  T.  F.  R.  Co. 
22  Minn.  149;  Baxter  v.  Spuyten  Duyml  db  P. 
M.  R.  Co.  61  Barb.  428;  State  v.  Montclair  R. 
Co.  85  N.  J.  L.  828;  Cincinnati,  S.  db  C,  R,  Co, 
▼.  Belle  Centre,  48  Ohio  St.  273;  Union  Depot 
Co.  V.  St.  Louis,  8  Mo.  App.  412;  Re  New  Y<yrk 
Cent.  dbH.R.R.  Co.n  N.  Y.  248;  Sheen  v. 
Stot/iart.  29  La.  Ann.  680;  Long  Branch  Comrs. 
V.  West  EndR.  Co,  29  N.  J.  Eq.  566;  Evergreen 
Cemetery  Asso,  v.  New  Haven,  48  Codii.  284,  21 
Am.  Rep.  648;  Re  Rucfiester  Water  Comrs.  66  N. 
Y.  418;  Chicago,  R.  L  db  P,  R,  R,  Co,  v.  Joliet, 
79  m.  25;  Hannibal  v.  Hannibal  db  St.  J,  R. 
Co.  49  Mo.  480;  Iron  R.  Co.  v.  Irontor,,  19  Ohio 
St.  299:  Com.  v.  Old  Colony  db  F,  R.  R.  Co.  14 
Gray,  98;  Centralia  db  C.  R.  Co.  v.  Henry,  81 
111.  App.  456. 

Mr,  James  A.  Haight,  with  Mr,  W.  C. 
Jonest  Atty-Gen.,  for  appellant  the  State: 

The  general  law  in  regard  to  the  exercise  of 
the  right  of  eminent  domain  by  railway  com- 
panies does  not  expressly  apply  to  the  state, 
and  cannot  therefore  be  held  to  govern  the 
state. 

The  state  is  not  bound  by  an  act  of  the  leg- 
islature unless  specially  named  therein. 

This  was  true  at  common  law  of  the  sover- 
ei^. 

Broom,  Legal  Maxims.  72;  Willion  v.  Berk- 
ley, Plowd.  289;  Magdalen  College  Case,  11 
Coke,  66;  Rex  v.  Cook,  8  T.  R.  519;  Reg.  v. 
MeCann,  L.  R  8  Q.  B.  141;  Dixon  v.  London 
Small  Arms  Co.  1  App.  Gas.  682;  Rex  v.  Allen, 
15  East.  888. 

It  is  true  of  the  United  States,  whether  the 
statute  is  an  Act  of  Congress  ( United  States  v. 
Oreene,  4  Mason,  427;  Dollar  Sav.  Bank  v. 
United  States,  86  U.  S.  19  Wall.  227,  289,  22 
L.  ed.  80,  82),  or  an  act  of  a  state  legislature. 

Swearingen  y.  Uiiited  States,  11  Gill  &  J. 
878. 
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It  is  true  of  the  state. 

Com,  V.  Baldwin,  1  Watts,  54,  26  Am.  Dec* 
88;  People  v.  Herkimer,  4  Cow.  345.  15  Am. 
Dec.  879;  Sedgw.  Stat.  &  Const.  L.  2d  ed.  887; 
State  V.  Kinne,  41  N.  H.  2'8»\Josselyn  y.  Stone,, 
28  Miss.  753. 

Statutes  conferring  right  of  eminent  domain 
are  strictly  construed. 

Sutherland,  Stat.  Constr.  §  887;  Qray  ▼» 
Liverpool  db  B.  R,  Co.  9  Beav.  891;  MaHin  ▼. 
Rushion,  42  Ala.  289;  Alabama  G,  S.  R.  Co. 
v.  Gilbert,  71  Ga.  591;  Chicago  db  E.  L  R.  Co. 
▼.  Wiltss,  116  111.  449;  Spofford  v.  Bucksport  S 
B.  R.  Co.  66  Me.  26;  Binney's  Case,  2  Bland, 
Ch.  99;  Cox  t.  Tipton,  18  Mo.  App.  460;  Belch- 
er Sugar  Rrf.  Co,  v.  St,  Louis  Grain  Elevator 
Co.  82  Mo.  121 ;  Watson  ▼.  Acquackanonck  Water 
Co.  86  K  J.  L.  195;  Jersey  City  v.  Central 
R.  Co.  40  N.  J.  Eq.  417;  State  v.  Hudson  Ter- 
minal R.  Co.  46  N.  J.  L.  289;  Re  Amsterdam 
Water  Comrs.  96  N.  Y.  851;  /^v.  Johnston,  81 
N.  C.  15;  Miami  Coal  Co.  v.  Wigton,  19  Ohio 
St.  560;  Pittsburgh  db  L,  E.  R.  Co.  v.  Bruce, 
102  Pa.  23. 

The  statute  conferring  the  right  of  eminent 
domain  applies  to  lands,  and  not  to  waters. 

The  federnl  laws  relating  to  the  public  lands 
and  public  domain  do  not  apply  to  navigable 
waters 

Baery.  Moran  Bros.  Co.  2  Wash.  608. 

This  Act  of  February  1,  1888,  was  enacted 
by  the  territory  of  Washington,  which  at  that 
time  had  no  control  over  the  tide  waters  of  the 
state  and  whose  assumed  control,  if  embodied 
in  any  act  of  the  legislature,  must  be  deemed 
beyond  its  power  and  void,  or  the  act  itself 
must  be  deemed  repealed  by  the  constitution. 

Eisenbach  v.  Hatfldd,  12  L.  R.  A.  682,  » 
Wash.  286. 

The  tract  i)roposed  to  be  taken  being  navig- 
able waters,  is  already  devoted  to  the  public 
use.  and  therefore  cannot  be  appropriated  to 
another  public  use,  the  statute  not  expressly 
authorizing  such  appropriation. 

Lewis.  Em.  Dom.  §^  272,  276:  Wellington, 
Petitioner,  16  Pick.  87,  26  Am.  Dec.  631;  Re 
New  York  dt  B.  B.  R,  Co.  20  Hun,  201;  Re 
Boston  db  A.  R.  Co's  Petition,  58  N.  Y.  574; 
State  Y.  Montclair  R.  Co.  35  N.  J.  L.  828;  Hyde 
Park  V.  Oakwoods  Cemetery  Asso.  119  111.  141; 
Baltimoredb  0.dbC.R.Co,Y.North,X(X^ln^.  486. 

TVaters  where  the  tide  ebbs  and  flows,  and 
navigable  streams,  whether  tidal  or  not,  stand 
upon  the  same  footing  as  public  highways  and 
other  property  devoted  to  public  use.  They 
cannot  be  interfered  with  under  a  mere  general 
authority  to  take  property  for  public  use. 

Lewis,  Em.  Dom.  g  278;  StaU  v.  Anthoine„ 
40  Me.  485;  Marbleheady.  Essex  County  Comrs. 
5  Gray,  461:  Charlestown  v.  Middlesex  County 
Comrs.  8  Met.  202;  Stevens  v.  Erie  R.  Co.  21 
N.  J.  Eq.  259:  Com.  ▼.  Coombs,  .2  Mass.  489; 
Atty-Gen.  v.  Stevens,  1  N.  J.  Eq.  869,  22  Am. 
Dec.  626;  Tucker  y.  Burlington  County  Chosen 
Freehold's,  1  N.  J.  Eq.  282;  Allen  v.  Mon^ 
mouth  County  Chosen  Freeholders,  18  N.  J.  Eq. 
68;  Simmons  v.  Mumford,  2  R.  I.  172;  United 
Stales  v.  New  Bedford  Bridge,  1  Woodb.  &  M. 
401. 

Courts  have  not  hesitated  to  recognize  and 
enforce  their  duty  to  prevent  the  usurpation 
by  the  legislature  of  functions  ngt  pertaining 
to  it 
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Davien  ▼.  Saginaw  Cnuntp  8upr$.  89  Mich. 
205;  Northern  Pac,  R  Oo.  v.  TraiU  County, 
115  U.  8.  600,  29  L.  ^.  477. 

The  dedication  of  the  tract  in  (question  for 
street  piirposefl,  if  there  were  a  dedication,  was 
not  a  dedication  for  railroad  purposes.  A  rail- 
road is  foreign  to  the  legitimate  uses  of  a  high- 
way. 

Lewis.  Em.  Dom.  §  111. 

Mewrs.  Barke,  mepard  Sb  Woods,  for 
respondent: 

Whatever  rights  the  railroad  respondents 
have  in  the  premises,  either  by  virtue  of  their 
rieht  of  way  along  a  80-foot  strip  granted  hy 
what  is  known  as  the  "Ram's  Horn  Fran- 
chise," or  hy  virtue  of  an  alleged  pre-emption 
right  in  the  Columbia  &  Puget  Sound  Railroad 
Company,  based  on  its  ownership  of  abutting 
upland  and  of  improvements  on  these  prem- 
ises in  existence  at  the  date  of  the  Tide-land 
Act  of  1890,  these  rights  are  certainly  subordi- 
nate to  the  right  which  the  city  has  exercised, 
in  pursuance  of  the  power  of  selection  con- 
ferred upon  cities  by  section  8  of  article  15  of 
the  Btaie  Constitution,  to  extend  Washington, 
Main,  and  Jackson  streets  from  the  upland 
over  these  intervening  tide  lands  to  the  harbor 
line;  and  railroad  tracks  can  hardly  be  said  to 
constitute  a  "yard"  when  their  usefulness  for 
yard  purposes  is  cut  short  by  their  being 
traversed  at  intervals  of  240  feet,  by  streets 
sixty-six  feet  wide,  within  the  limits  of  which 
it  is  absolutely  unlawful  to  switch  cars  or  leave 
them  standing. 

Lake  Shore  A  M,  S.  R.  Oo.  v.  Chicago  d  W. 
L  B.  Co.  97  m.  506;  National  Docks  d  N.  J. 
J,  a  B.  Co.  V.  State,  58  N.  J.  L.  217;  National 
Docks  B.  Co,  V.  Central  B.  Co,  82  N.  J.  Eq. 
755;  Mills,  Em.  Dom.  g  11;  Lewis,  Em.  Dom. 
§S  162,  288,  887,  898;  Fbrd  v.  Chicago  d  N. 
W.  R.  Co,  14  Wis.  609,  80  Am.  Dec.  791; 
Smith  V.  Chicago  d  W.  I.  R  Co,  105  111.  511; 
South  Chicago  B.  Co,  v.  Dix,  109  111.  287;  Re 
New  York  Cent,  d  B.  B.  R  Co.  77  N.  Y.  248; 
Chicago,  R  2.  d  P.  B.  Oo.  v.  Lake,  71  111.  888; 
Be  New  York  Cent,  d  H,  B.  R  C<f%  Petition 
v.  Metropolitan  Qae-Lighi  Co.  68  N.  T.  826; 
Chicago  d  W.  L  B.  Co.  v.  Dunbar,  100  HI. 
110;  Mississippi  d  B.  R.  Boom  Co,  v.  Ptitter- 
mm,  98  U.  S.  406.  25  L.  ed.  207;  Colorado 
Eastern  R  Oo.  y.  Union  Pac.  B.  Co.  41  Fed. 
Rep.  292;  Chicago  d  A.  R  Co.  v.  Joliet,  L.  d 
A.  R  Co.  105  ni.  888,  44  Am.  Rep.  799:  1 
Hiirs  Code,  §  1571;  2  Hill's  Code,  §  10,  p.  842. 
§  18,  p.  888;  Endlich,  Interpretation  of  Stat- 
utes, g  868. 

The  appropriation  decreed  does  not  give  the 
petitioner  rights  superior  to  those  left  to  the 
respondents  on  the  premises,  but  only  such 
rights  as  are  implied  from  every  right  to  make 
a  railway  crossing,  and  these  with  the  proper 
limitation  in  favor  of  the  existing  lines. 

Chicago  d  A.  R  Oo.  y,  Joliet,  L.  d  A.  R  Co, 
■»upra. 

The  right  which  the  petitioner  claims  to 
condemn  as  against  the  state  rests  on  the  fol- 
lowing clause  found  in  thai  section  of  the  Acts 
of  1890,  authorizing  the  appropriation  of  prop- 
erty by  private  corporations  for  corporate  pur- 
poses. 

In  case  the  land,  real  estate,  premises,  or 
other  property  sought  to  be  appropriated  is 
state,  school,  or  county  land,  the  notice  shall 
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be  served  on  the  auditor  of  the  county  in  which 
the  land,  real  estate,  premises,  or  other  prop- 
erty sought  to  be  appropriated  is  situated. 

8tat.  1890,  §  2,  p.  294. 

The  law  can  have  no  application  whatever 
unless  condemnation  proceedings  can  be  insti- 
tuted against  the  state  in  respect  to  state  land. 
The  needs  of  the  state,  its  topographical  feat- 
ures, the  absolute  impracticability  if  not  im- 
possibility of  building  railway  lines  in  many 
places  without  their  traversing  areas  lying  be- 
low the  line  of  high  tide,  the  duty  resting  up- 
on the  state  to  encourn|;e,  instead  of  resisting, 
enterprises  that  will  develop  its  commerce  and 
utilize  its  resources,  all  argue  in  favor  of  a 
construction  of  this  act  that  will  enable  public 
carriers  to  acquire  title  as  against  the  state, 
even  to  its  submerged  lands  when  necessary. 

Lewis,  Em.  Dom.  §  285:  Be  New  York  Cent. 
d  H,  R.  R,  Co.  supra;  Hamilton  v.  Vicksburg, 
S.  d  P.  R.  Co,  119  U.  8.  280, 282. 80  L.  ed.  898, 
894:  Clark  v.  Barnard,  108  U.  8. 436, 445-447, 
27  L.  ed.  780,  784;  Kerr  v.  West  Shore  R  Co. 
127  N.  Y.  269. 

The  contention  that  the  construction  of  rail- 
road tracks  along  "a  street  is  foreign  to  its 
proper  use  as  such  has  much  authority  opposed 
I  to  it;  and  is  especially  untenable  in  this  case, 
Railroad  avenue  having  evident] v  been  created 
for  the  express  purpose  of  affording  a  pathway 
for  steam  transportation. 

Mills,  Em.  Dom.  §^  200,  201;  Snpder  v. 
Pennsylvania  R  Co.  55  Pa.  840;  MiWurn  v. 
Cedar  Rapids,  12  Iowa.  246;  Barney  v.  Keo- 
kuk, 4  Dill.  598,  94  U.  8.  824.  24  L.  ed.  224. 

The  petitioner  was  rightly  allowed  to  assume, 
by  a  stipulation  tendered,  the  burden  of  con- 
struction and  maintenance  of  the  crossings. 

Chicago  d  A.  B.  Co,  v.  Joliet,  L.  d  A.  R 
Co.  105  111.  888,  44  Am.  Rep.  799. 

Stiles,  J.,  delivered  the  opinion  of  the 
court : 

This  was  a  proceeding  for  the  condemna- 
tion of  a  ri^ht  of  way  for  respondent's  rail- 
road, and  involves  three  different  appel- 
lants,—the  state,  the  Columbia  <&  rufret 
Sound  Railroad  Company,  and  the  Northern 
Pacific  Railroad  Company.  The  right  of  way 
sought  to  be  appropriated  lies  over  land  be- 
tween the  high  and  low  water  marks  in  El- 
liott bay,  on  the  water  front  of  the  city  of 
Seattle. 

1.  The  stote  appeared  by  the  attorney- gen- 
eral, and  moved  to  dismiss  the  proceeding  as 
against  it.  on  the  ground  that  the  court  liad 
no  jurisdiction  to  entertain  it,  which  motion 
was  denied.  We  think  the  court  erred  in  its 
ruling  on  this  point,  for  the  following  rea- 
sons :  The  state  is  the  owner  of  this  land,  and 
there  is  no  authority,  either  express  or  im- 
plied, in  the  statutes,  for  the  taking  of  any 
part  of  it  through  exercise  of  the  power  of 
eminent  domain.  Our  eminent  domain  act, 
as  applied  to  railroads  (Gen.  8tat.  §g  1569, 
1570 ;  Code  Proc.  title  18,  chap.  5) ,  must  be 
construed,  as  are  all  such  acts,  as  having 
regard  only  to  the  taking  of  private  prop- 
erty, unless  there  is  either  express  or  clearly 
implied  authority  to  extend  them  further. 
Lewis,  Em.  Dom.  g  278 ;  State  v.  Anthaine^ 
40  Me.  485:  Marblehead  v.  Essex  County 
Comrs,  5  Gray,  451 ;  Charlestown  v.  Middlesess 
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County  Camn.  8  Met.  202 :  Stevens  v.  Brie  R 
Co.  21  N.  J.  Eq.  259.  The  respondent,  we 
believe,  concedes  thus  much,  but  it  claims  to 
avoid  the  force  of  it  by  citing  that  portion  of 
Code  Proc.,  S  649,  providing  for  service  of 
notice  in  condemnation  cases,  which  reads  as 
follows:  ^'In  case  the  land,  real  estate, 
premises,  or  other  property  sought  to  be  ap- 
propriated is  state,  school.or  county  land,  the 
notice  shall  be  served  on  the  auditor  of  the 
county  in  which  the  land,  etc.,  is  situated." 
Tide  lands  are  "state**  lands  in  a  certain 
sense ;  tiiat  is,  thev  belong  to  the  state ;  but 
in  all  the  nomenclature  of  our  constitution 
and  statutes  the  latter  term  does  not  include 
the  former.  Articles  15  and  17  of  the  Con- 
stitution treat  of  tide  lands,  while  article  16 
is  devoted  to  school  and  granted  or  state 
lands.  Titled,  chap.  7,  Gen.  Stat.,  provided 
for  a  ** state  land  commission,"  to  whose  su- 
pervision "all  public  lands  nt)w  owned  by  or 
the  title  to  which  may  hereafter  vest  in  the 
state"  was  committed.  But  this  sweepine 
term  "public  lands"  did  not  include  school 
lands,  tide  lands,  the  harbor  areas,  the  capi- 
tol  grounds,  nor  any  of  the  lands  upon  which 
the  public  institutions  of  the  state  are  lo- 
cated, all  of  which  are  committed  to  the 
supervision  of  other  boards  or  officers.  As 
well  might  it  be  contended  that  because  a 
railroad  is  authorized  to  enter  upon  and  con- 
demn "any"  land  for  its  tracks,  depots,  shops, 
roundhouses,  etc.,  it  could,  by  serving  a  no- 
tice upon  the  auditor  of  Thurston  county, 
take  the  entire  ten  acres  upon  which  the 
state  capi  tol  stands  for  a  depot  and  shops. 

This  much  for  construction  of  the  term 
"state  lands."  But  it  would  seem  that  the 
legislature,  in  expressly  conferring  upon 
railroad  companies  the  ri«:ht  to  construct 
their  lines  "across,  along,  or  upon  any  river, 
stream  of  water,  watercourse,  etc.,  which  the 
route  of  such  railway  shall  intersect  or 
touch"  (Qen,  Stat.  §  1572),  has  gone  as  far 
as  it  intended  In  this  direction.  True,  this 
law  was  passed  in  1888,  when  the  territorial 
legislature  had  not  full,  nor  perhaps  any, 
jurisdiction  over  such  lands  as  that  m  ques- 
tion ;  but  no  change  has  been  made  in  the 
law,  and  we  can  only  interpret  it  as  we  find 
it.  What  it  meant  then  it  means  now ;  the 
change  in  the  conditions  from  territorial 
times  to  the  present  has  not  changed  the 
meaning  or  intent  of  the  statute.  The  argu- 
ment from  convenience  is  strongly  urged 
upon  us,  and  it  is  said  that,  unless  tide  lands 
are  thus  subject  to  condemnation,  much  em- 
barrassment will  ensue  to  the  building  of 
railroads,  because  the  situation  of  the  laud  in 
many  places,  and  particularly  at  this  place, 
is  such  that  no  land  is  available  for  tracks 
and  railway  terminal  facilities  except  along 
the  shores  of  tide  waters  and  upon  the  tide 
fiats.  The  state  of  Washine:ton,  by  its  con- 
stitution, has  taken  an  advanced  and  de- 
cided position  with  regard  to  navigable 
waters  and  the  lands  beneath  them ;  a  posi  - 
tion  which  is  scarcely  anywhere  paralleled 
by  the  written  law.  It  proposes  to  determine 
for  itself  what  shall  be  the  disposition  of  these 
lands,  and  how  the  facilities  for  transporta- 
tion upon,  to,  and  from  its  great  natural  wa- 
ter highways  shall  be  managed  and  enjoyed. 
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It  will  doubtless  encourage  and  invite  the 
building  of  railways,  so  as  to  take  advantage 
of  these  lands  and  waters ;  but  it  proposes  to 
say  how  that  shall  be  ddne,  and  when  and  by 
whom.  All  railways  built  upon  its  tide 
lands,  and  all  which  may  be  built  there  until 
it  shall  havo  provided  for  them  bv  law,  will 
be  there  at  sunerance,  subject  to  be  removed 
or  rearranged,  as  the  legislature  subject  to 
the  constitution  may  ordain.  It  has  harbor 
lines  to  lay  in  front  of  the  city  of  Seattle 
which  must  be  inviolate  and  the  lands  be- 
tween which  must  be  inalienable,  except  aa 
the  constitution  permits ;  and  it  has  its  own 
policy  as  announced  in  legislation  already 
enacted,  concerning  the  disposal  of  the  other 
tide  lands. 

2.  The  disposition  of  the  case  is,  at  this 
point,  complicated  with  another  matter,  viz., 
the  fact  that  the  place  over  which  this  con- 
demnation was  sought  was  within  what  ia 
known  as  "Railroad  Avenue,"  a  street  laid 
out  by  the  city  council  of  Seattle  in  1889,  be- 
fore the  adoption  of  the  constitution,  and  per- 
petuated in  the  freeholders'  charter  of  1890. 
The  court  below  held  that,  inasmuch  as  this 
was  a  street  authorized  to  be  laid  out  by  the 
constitution  and  the  statutes  of  the  state,  the 
state,  although  a  proper  and  Necessary  party 
to  this  proceeding,  was  not  entitled  to  any 
consideration  in  the  assessment  of  damagea 
for  the  laying  of  the  railroad  along  the  street. 
We  are  unable  to  see  why  the  state,  as  owner 
of  the  fee,  and  of  lands  abutting  on  both  sidea 
of  the  street,  should  not  be  entitled  to  dam- 
ages for  the  occupation  of  the  street  for  or- 
dinary railroad  purposes,  even  conceding  thia 
to  be  a  lawful  street,  unless  we  were  to  adopt 
the  theory  that  such  occupation  is  not  an  ad- 
ditional burden  for  which  the  abutting  owner 
may  claim  damages, — ^a  theory  wliich  could 
hardly  stand  under  our  constitutional  pro- 
visions  against  the  taking  or  damaging  of 
property  without  compensation,  as  the  state 
would  certainly  be  entitled  to  rank  as  a  pri- 
vate owner  in  such  a  case.  Match  v.  Tacoma, 
0,  db  0.  H,  R,  Go,  6  Wash.  1.  Neither  the 
constitution  nor  the  statute  assumes  to  confer 
the  fee  of  any  tide  lands  for  streets ;  an  ease- 
ment only  is  given. 

The  court's  ruling  last  referred  to,  how- 
ever, would  not  cut  an  important  figure  in 
this  case,  in  view  of  a  dismissal  as  to  the 
state.  But  the  main  question  is  left, — 
whether  Railroad  avenue  has  any  legal  ex- 
istence,—and  this  question  vitally  conoerna. 
the  other  parties  to  the  proceeding.  This 
street  was  aeclared  to  be  a  public  street  of  the 
city  immediately  after  the  fire  of  1889,  when 
all  of  the  ground  covered  by  it  was  free  from 
buildings  or  other  structures,  and  it  has  been 
kept  free  ever  since,  although  it  occupies^ 
some  of  the  space  where  such  structures  for- 
merly stood.  It  begins  at  .a  point  on  the 
northeasterly  shore  of  Elliott  bay,  and  skirts 
the  bay  for  several  miles,  much  in  the  form 
of  the  letter  U.  It  does  not  touch  the  upland 
at  any  point  except  where  it  begins,  but 
keeps  mostly  within  the  low-tide  line,  until 
it  passes  south  of  King  street,  where  the  land 
re<^es  to  the  south  and  east,  forming  a  large 
inner  bay,  which  the  street  crosses.  It  is  13(^ 
feet  wide,  and  is  not  the  extension  of  anjF 
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city  street.  While  it  was  laid  out  as  and  de- 
clared to  be  a  public  street,  its  real  purpose 
was  undoubtedly  to  afford  an  open  space  for 
the  use  of  railroads,  and  its  entire  width,  ex- 
cept space  for  sidewalks,  has  been  covered  by 
&pecinc  grants  to  railroad  companies,  of  a 
certain  number  of  feet  each.  When  fully  oc- 
cupied, in  accordance  with  the  terms  of  these 
charters,  the  public  will  have  no  practical 
enjoyment  of  any  part  of  it  except  at  street 
crossings.  Ordinarily,  a  city  has  no  power 
to  take  land  merely  for  the  purpose  of  fur- 
nishing a  railroad  company  with  a  ricrht  of 
way.  Kailroad  companies  are  endowed  with 
the  same  power  of  eminent  domain  which 
cities  have,  to  enable  them  to  take  'care  of 
themselves.  Neither  corporation  can  make 
use  of  its  power  to  condemn  land  for  the  use 
of  the  other.  Chicago  dbN.  TF.  R,  Co.  v.  Qalt, 
133  111.  657,  672 ;  TAgare  v.  Chicago,  139 
111.  46.  But  the  application  of  this  rule 
to  the  present  case  may  not  be  admitted, 
inasmuch  as  this  street  was  not  procured  by 
condemnation. 

Waiving  the  fact  that  the  ordinance  estab- 
lishing Railroad  avenue  at  the  place  in  con- 
troversy was  passed  in  July,  1^9,  when  the 
city  of  Seattle  had  no  jurisdiction  to  extend 
streets  over  tide  lands,  we  shall  treat  the 
declarations  of  the  charter  of  1890  as  in  all 
respects  a  formally  sufficient  exercise  of  the 
authority  conferred  upon  cities  to  extend 
streets  over  tide  lands,  even  if  the  ordinance 
obtained  no  force  at  the  adoption  of  the  con- 
stitution. The  article  of  the  constitution  on 
harbors  and  tide  waters  (15) ,  after  providing 
for  the  reservation  of  an  outer  harbor  area  not 
less  than  15  nor  more  than  600  feet  wide  along 
tlie  water  front  of  all  incorporated  cities  **  for 
landings,  wharves,  streets,  and  other  con- 
veniences of  navigation  and  commerce,"  and 
further  providing  for  the  leasing  of  rights  to 
build  structures  in  aid  of  commerce  upon  the 
hart)or  areas,  contains  this  language :  **  Sec. 
3.  Municipal  corporations  shall  have  the 
right  to  extend  their  streets  over  intervening 
tide  lands  to  and  across  the  area  reserved  as 
herein  provided. "  This  provision  is  claimed 
to  be  self-executing,  though  it  would  seem 
that  such  a  construction  might  be  very  em- 
barrassing when  the  matter  of  the  disposal 
of  the  inner  tide  lands  comes  up  (that  matter 
being  committed  entirely  to  the  control  of 
the  legislature),  since  the  state's  officers  can 
have  no  official  knowledge  of  any  city  or- 
dinance laying  out  streets  unless  provision 
is  made  for  the  autlieutication  of  such  or- 
dinances and  their  deposit  amon^  the  rec- 
ords of  the  state.  But,  passing  tiiis  point, 
the  legislature,  in  the  Act  of  March  24, 
1890.  providing  for  the  government  of  cities 
of  20,000  inhabitants,  confirmed  the  right 
granted  in  the  constitution,  in  its  enumera- 
tion of  the  powers  of  such  cities,  in  these 
words:  ** Thirty-seventh.  To  project  or  ex- 
tend its  streets  over  and  across  any  tide  lands 
within  its  corporate  limits,  and  along  or 
across  the  harbor  areas  of  such  city,  in  such 
manner  as  will  best  promote  the  interests  of 
commerce."  In  Columbia  d  P.  8.  B.  Co.  v. 
JSeatUe,  6  Wash.  332,  we  construed  this  stat 
ute  as  it  reads,  to  enlarge  the  authority  ex 
n«^c«oH  In  the  constitution,  so  as  to  authorize 
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a  city  to  extend  its  streets  across  any  tide 
lands,  although  the  streets  extended  might 
never  touch  the  harbor  area.  But  now  the 
position  is  taken  that  this  statute  covers  the 
laying  out  of  a  street,  at  the  will  of  a  city 
of  the  first  class,  in  any  direction,  and  to  any 
extent,  whether  there  was  a  street  to  begin 
with  or  not.  If  that  is  the  construction,  it 
must  be  found  within  the  language  of  the 
statute,  or  by  a  plain  implication  therefrom. 
The  constitutional  provision  will  clearly  not 
admit  of  any  such  construction,  for  the  worda 
there  used  clearly  imply  that  the  only  pur- 
pose sought  to  be  subserved  was  to  enable  Uie 
public  to  freely  reach  the  harbor  area,  where, 
of  necessity,  commerce  between  the  land  and 
the  water  must  meet.  The  statute  broadens 
the  right  to  extend  streets,  and  will  be  en- 
forced as  enacted.  But,  in  searching  for  the 
authority  claimed  by  the  respondent,  we 
note :  (1)  That  the  power  is  to  extend  or 
project  streets,  and  by  those  two  words  we 
understand  the  legislature  to  have  meant  the 
same  thing.  They  are  common  words,  and, 
when  applied  to  an  existing  thing,  like  a 
street,  they  mean  to  construct  it  in  the  same 
direction  and  with  the  same  width.  (2;  They 
are  used  with  reference  to  existing  things, 
since  what  a  city  may  extend  is  its  streets. 
(3)  The  power  is  exhausted  with  the  exten- 
sion of  existing  streets. 

Counsel  pleads  for  a  common-sense  con- 
struction of  the  statute,  and  suggests  the 
absurdity  of  a  case  where  the  harbor  area  ia 
a  half  mile  or  more  from  the  shore,  and  only 
streets  to  it  can  be  laid  out  because  the  city 
is  so  situated  that  there  can  be  no  streets  to 
extend  crosswise.  We  admit  the  absurdity 
that  would  occur  if  such  a  state  of  things 
were  left  to  continue  for  any  great  length  of 
time.  But  we  submit  that  we  nave  exhausted 
the  sense  of  this  statute,  common  and  all, 
when  we  have  read  it  according  to  its  plain 
and  unmistakable  language ;  and  we  can  only 
repeat  what  has  been  said  before,— that  thia 
matter  is  all  in  the  hands  of  the  legislature, 
which  will,  DO  doubt,  remedy  any  absurdities 
which  may  result  from  the  administration  of 
this  law  as  it  was  enacted.  We  may,  per- 
haps, be  permitted  to  doubt,  however, 
whether  the  legislature  will  ever,  advisedlj^, 
authorize  the  opening  of  such  a  street  as  thia 
one  seems  to  be,  in  a  portion  of  its  length, 
and  the  surrender  of  it  bodily  to  three  or 
four  railroad  companies  in  specific  grants,  to 
the  practical  exclusion  of  all  other  possible 
railroads  from  the  city,  except  as  they  niny 
pay  tribute  to  those  already  in  possession. 
This  street  was  laid  out  120  feet  wide,  which 
is  an  unusual  width,  and  perhaps  a  greater 
width  than  that  of  most  of  the  city's  streets ; 
but  if  120  feet,  why  not  200,  or  as  ereat  a 
width  as  the  city  may  determine?  And  if  any 
action  of  this  kind  which  the  city  may  take 
for  the  benefit  of  railroad  companies  is  to  be 
held  binding  upon  the  state,  why  not  go  fur- 
ther, and  claim  that,  where  the  route  of  thia 
street  passes  to  the  southward  over  tide  fiats  a 
mile  or  more,  it  might  be  widened  indefinite- 
ly, so  that  broad  ground  would  be  furnished 
for  side  tracks.  U  is  said  in  this  record  that 
the  respondent  has  acquired  140  acres  of  these 
tide  fiats  for  its  terminal  purposes  by  paying 
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for  them,  but  the  principle  which  it  invokes 
as  against  the  state  would  have  applied 
almost  as  well  had  the  city  extended  another 
street  over  that  whqle  area,  and  then  ^iven 
it  a  franchise  to  lay  tracks  across  it.  It  is 
not  the  business  of  municipal  corporations 
either  to  build  railroads  or  to  specially  fa- 
cilitate railroad  companies.  The^r  have  the 
power  to  reg\ilatc  them,  und  ootliing  more. 
Gen.  Stat.,  ^520,subdiv.  0.  Having  disposed 
of  the  state's  part  of  this  case,  we  now  turn 
to  the  other  appellants. 

8.  The  respondent  is  constructing  a  new 
railroad,  which,  together  with  other  allied 
roads,  will  constitute  the  main  line  of  the 
Oreat  Northern  Railway  system,  extending 
from  St.  Paul,  Minn.,  and  West  Superior, 
Wis.,  to  the  city  of  Seattle.  It  will  need, 
and  has  already  arranged  for,  large  terminal 
and  repairing  and  building  facilities  at 
Seattle,  a  part  of  which  are  to  the  north  of 
the  city,  and  the  remainder  are  to  be  at  a 
distance  of  some  five  miles  from  the  others, 
at  the  south.  Ground  for  a  passenger  station 
has  been  obtained  in  the  neighborhood  of 
.Jackson  and  Third  streets,  and  the  place  in- 
tended for  the  freight  yards  is  the  140  acres 
above  spoken  of.  Its  franchise  over  Railroad 
avenue  consists  of  a  permission  to  use  60  feet 
In  width  of  that  street  thro\ighout  its  length 
for  one  or  more  tracks.  This  width  will  ac- 
commodate four  traicks,  and  it  is  prepared  to 
place  them  all  at  once.  But  when  it  reaches 
a  point  opposite  the  principal  business  por- 
tion of  the  city  it  comes  upon  ground  which 
has  for  many  years  been  wharf ed  over  bv  tho 
appellants,  and  used  by  them  for  railroad 
purposes,  partly  under  ordinances  of  the  city, 
one  of  which  was  under  discussion  in  this 
court  recently  in  the  case  of  Columbia  d  P. 
S.  B.  Co.  V.  Seattle,  and  partly  without  any 

ffublic  authority  shown  by  the  record.  A 
ittle  to  the  northward  of  Washington  street 
the  four  tracks  of  the  respondent,  curving  to 
the  westward,  meet  two  of  the  appellants' 
tracks,  curving  slightly  to  the  east.  But  for 
the  fact  that  Railroad  avenue,  in  the  middle 
of  which  the  respondent's  tracks  are,  curves 
to  the  west  of  this  point,  there  might  be  no 
necessity  for  any  crossing  or  inter^rence  of 
the  two  sets  of  tracks,  for  by  running  its  line 
flome  60  feet  to  tho  west  over  private  property 
and  street  crossings,  respondent  could  lay  ita 
tracks  substantially  parallel  to  the  others. 
Proceeding  further  southward,  the  position 
of  the  appellants*  two  tracks  Is  such,  curving 
as  they  do  from  nearly  the  center  of  Railroad 
avenue  at  Washington  street,  to  nearly  the 
extreme  west  side  of  the  avenue  at  Main 
street,  one  block  further  south,  and  back 
across  the  avenue  to  its  extreme  east  side  at 
Jackson  street,. still  another  block  south,  that 
within  a  distance  of  some  700  feet  the  re- 
spondent's two  easterly  tracks  will  cross  the 
appellants'  said  two  tracks  twice,  and  its  two 
westerly  tracks,  for  about  600  feet,  will  be 
upon  and  among  said  two  tracks  in  such  a 
manner,  owing  to  appellants'  curves,  that  no 
part  of  either  track  can  be  operated  while  any 
portion  of  another  is  in  use.  Add  to  this  that 
60  feet  south  of  Washinirton  street  the  Co- 
lumbia &  Puget  Sound  company,  which  uses 
the  easterly  of  appellants'  said  two  tracks, 
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has  a  side  track  extending  thence,  pai^llel  to 
its  other  track,  to  Jackson  street  and  beyond  ; 
at  Main  street  another  side  track  commences 
within  respondent's  west  track,  and  curves 
to  the  north  and  west  to  a  wharf  where  the 
Columbia  &  Puget  Sound  Company  has  its 
passenger  station;  at  Jackson  street  the 
Northern  Pacific  Company,  beginning  about 
the  east  line  of  Railroad  avenue,  runs  out  a 
spur,  and  crossing  all  of  respondent's  tracks 
firoing  west  to  a  wharf;  and  just  north  of 
Jackson  street  the  Columbia  &  Puget  Sound 
Company  turns  off  two  side  tracks  near  the 
east  side  of  Railroad  avenue,  which  tracks 
run  to  Washington  street.  The  four  main 
tracks  of  respondent  do  not  touch  the  last- 
mentioned  side  tracks,  but  at  Main  street  it 
is  proposed  to  run  two  tracks  from  its  two 
easterly  main  tracks,  by  about  an  eight-de- 
gree curve,  easterly  across  appellant  Colum- 
bia &  Puget  Sound  Company's  two  side 
tracks  to  its  station  grounds  at  Jackson  and 
Third  streets ;  and  again  at  King  Street,  the 
Columbia  <&  Puget  Sound  Company  has  two 
elevated  coal  bunkers  for  delivering  coal  to 
ships,  with  several  tracks  on  each.  One  of 
these  bunkers  is  high  enough  to  permit  of 
trains  of  cars  passing  under  it,  but  the  other 
is  not,  and,  in  order  that  room  may  be  made, 
it  is  proposed  to  rearrange  and  rebuild  this 
bunker.  There  is  no  practical  possibility  of 
respondent's  passing  these  bunkers  to  the 
southward  in  any  other  way  than  that  pro- 
posed, unless  its  entire  road  be  carried  to  the 
east  past  its  passenger  station,  and  thence 
across  appellants'  tracks  beyond  whore  the 
bunker  tracks  commence.  By  keeping  its 
tracks  to  the  west,  from  Washington  street 
south  to  about  Jackson,  respondent  can  avoid 
all  of  the  complicated  crossings,  and  by  that 
method,  if  it  pursues  the  plan  of  continuing 
its  four  tracks  southward,  they  will  cross 
only  the  spur  of  the  Columbia  &  Puget  Sound 
Company  to  its  wharf,  the  spur  of  the  North- 
em  Pacific  Company  to  its  wharf,  and  the 
elevated  tracks  to  the  coal  bunkers;  all  of 
which  crossings  will  be  nearly  at  right  an- 
gles; and  its  passenger  station  tracKs  will 
need  to  cross  but  three  of  appellants'  tracks 
once  at  Jackson  street.  The  proof  shows  such 
an  arrangement  would  be  practically  as  easy 
a  line  for  respondent  to  build  and  operate  as 
the  one  proposed  by  it.  It  was  the  testimony 
of  every  witness  upon  the  stand  in  the  case 
that  the  plan  proposed  by  respondent  made 
a  most  undesirable  series  of  crossings,  which 
are  to  be  avoided,  from  a  railroad  point  of 
view,  by  all  means,  if  reasonably  possible; 
and  from  the  standpoint  of  the  public,  which 
has  occasion  to  use  the  cross  streets  constant- 
ly, and  which  will  furnish  the  patrona^  of 
all  these  railroad  companies,  the  desirability 
of  some  other  scheme  is  equally  as  great,  for 
the  constant  dangers  arising  from  the  opera- 
tion of  a  railroad  traffic  amounting  to  from  200 
to  400  train  movements  a  day,  accordine  to 
the  estimates  of  both  parties,  are  too  obvious 
for  argument,  occurring  as  they  will  in  the 
heart  of  a  busy  city.  As  proposed,  in  the 
space  of  700  feet  there  are  28  crossings  at  such 
a  sharpness  of  angle  that  trains  could  not 
move  upon  some  of  the  tracks  which  lie  sub- 
stantially parallel  to  each  other  without  col- 
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lision;  and  such  facilities  as  the  Columbia 
^  Puget  Sound  Company  has  for  the  transac- 
tion of  its  local  business  in  the  city,  over  the 
side  tracks  mentioned,  to  wagons,  would  be 
almost  entirely  destroyed.  Time  and  effort 
were  expended  in  showing  that  this  arrange- 
ment of  tracks  could  be  operated  by  means  of 
interlocking  switches  and  watchmen.  Of 
course,  it  could  be  done,  and  it  does  not  take 
eyidence  to  demonstrate  it ;  but  neither  does 
it  take  evidence  to  show  that  it  must  be  a 
most  embarrassing  situation  to  all  the  par- 
ties to  the  case,  as  well  as  to  the  public. 
Respondent  suggested  that,  in  so  far  as  the 
appellants'  principal  tracks  were  concerned, 
they  could  save  the  most  of  these  crossings 
by  moving  their  tracks  over  to  the  east  side 
of  Rallroc^  avenue,  where  the  city  has  voted 
them  80  feet  of  the  avenue  for  that  purpose ; 
but  it  is  well  understood  that  one  railroad 
company  is  not  thus  required  to  turn  out  of 
its  established  way  for  another  coming  into 
the  same  neighborhood  lat«r.  The  last  comer 
must  accommodate  itself  to  the  first,  unless 
another  contention  of  respondent,  to  be  no- 
ticed later,  is  sustained.  Probably  much, 
perhaps  all,  of  this  difiiculty  has  arisen  from 
the  attempted  establishment  of  Railroad  ave- 
nue, and  the  assumption  of  the  respondent 
that  it  could  not  travel  outside  of  its  limits. 
If  so,  an  ordinance  from  the  city  is  all  that 
lies  in  the  way  of  correcting  the  error. 

Other  matter  in  the  case  related  to  the  com- 
parative length  of  the  respective  railroads, 
and  the  traffic  upon  them  past  and  prospect- 
ive. Particular  oblOG[uy  was  sought  to  be 
cast  upon  the  Columbia  «&  Puget  Sound  road 
because  it  is  but  a  short  line,  leading  into 
some  coal  districts.  But  the  statutes,  and  the 
administration  of  them  by  courts,  do  not 
make  the  right  of  eminent  domain  depend 
upon  the  length  of  a  railroad  or  the  amount 
of  its  business ;  and  neither  does  the  right  of 
a  railroad  company  to  keep  what  it  is  in  good 
faith  employing  in  such  business  as  it  has 
depend  upon  the  like  considerations.  Those 
matters  relate  entirely  to  the  damages  to  be 
allowed  when  it  is  proposed  to  cross  their 
rights  of  way  and  tracks, — ^a  subject  which 
this  opinion  will  not  discuss.  The  evidence 
clearly  showed  that  neither  of  the  appellants 
had  such  facilities  in  Seattle  as  they  ought 
to  have.  These  were  somewhat  awkwardly 
situated  for  the  present  and  future  operation 
of  the  roads,  but  they  weie  put  there  when 
they  had  to  serve  a  much  smaller  community, 
ana  the  owners  now  have  to  operate  them  as 
best  they  may.  All  of  this,  however,  does 
not  detract  from  the  right  of  these  companies, 
as  against  the  respondent,  to  have  them  re- 
main as  they  are,  undisturbed,  except  as  its 
necessities,  as  an  equal  servant  of  the  pub- 
lic, may  require  them  to  be  trenched  upon. 

4.  All  this  is  certainly  true,  unless  a  point 
now  to  be  noticed  is  sustained.  Section  1571, 
Oen.  Stat.,  reads  as  follows:  ** Every  cor- 
poration formed  under  this  chapter  for  the 
construction  of  a  railroad  shall  have  the 
power  to  cross,  intersect,  join  and  unite  its 
railway  with  any  other  railway  before  con- 
structed at  any  point  in  its  route,  and  upon 
the  grounds  of  such  other  railway  com- 
I>any,  with  the  necessary  turnouts,  sidings, 
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switches  and  other  eonvenfences  in  further- 
ance of  the  object  of  its  connections,  and 
every  corporation  whose  railway  is,  or  shall 
be  hereafter,  intersected  by  any  new  railway, 
shall  unite  with  the  corporation  owning  such 
new  railway  in  forming  such  intersections 
and  connections,  and  grant  tbe  facilities 
aforesaid  ;  and  if  the  two  corporations  cannot 
agree  upon  the  amount  of  compensation  to  be 
made  therefor,  or  the  points  and  manner  of 
such  crossings  and  connections,  the  same 
shall  be  ascertained  and  determined  in  the 
manner  provided  by  law  for  the  taking  of 
lands  and  other  property  which  shall  be  nec- 
essary for  the  construction  of  its  road.** 
Without  any  direct  provision  on  the  subject, 
one  railroad  must  have  the  rifht  to  cross  an- 
other, since  the  authority  to  build  railroads 
from  one  part  of  the  country  to  another  could 
not  be  exercised  without  it ;  and  the  forego- 
ing section  merelv  regulates  the  manner  of 
acquiring  that  right,  with  some  others.  Ap- 
pellants contend,  however,  that  the  plan  pro- 
posed by  respondent  is  not  entitled  to  be 
treated  as  a  crossing,  but  as  a  longitudinal 
taking  of  their  property  devoted  to  public 
uses,  and  therefore  not  authorized  either  by 
tbe  statute  or  by  decisions  of  courts.  It  is  a 
general  rule  that  property  which  is  already 
devoted  to  one  public  use,  such  as  streets, 
parks,  burving  ffrounds,  state,  county,  and 
other  public  institutions,  and  railroad  rights 
of  way,  station  grounds,  terminal  grounds, 
yards,  and  the  Hkc,  cannot  be  taken  for  an- 
other public  use  under  the  eminent  domain 
laws,  unless  there  is  express  or  clearly  im- 

glied  statutory  authority  therefor.  Gen. 
tat. ,  §§  1574,  1575,  provide  for  cases  where 
public  grounds  under  the  Jurisdiction  of 
counties  and  cities  are  necessary  for  railroad 
purposes,  but  there  is  nothing  further  in  our 
statutes  on  that  subject  except  that  Code 
Proc.,  g  658f  makes  provision  for  the  cases 
where  it  is  necessary  for  a  railroad  to  go 
through  a  canyon,  pass,  or  defile  already  oc- 
cupied by  an  earlier  road.  The  leading  cases 
on  this  point  are  Re  BoBtcn  <ft  ii.  JS.  CS?.,  58 
N.  Y.  575,  concerning  the  taking  of  a  public 
park,  and  Be  Buffalo,  08  N,  Y.  167,  where 
lands  used  for  railroad  yards,  tracks,  and 
switches  were  sought  to  be  taken  for  the 
building  of  a  canal.  Others  are :  Baltimore 
4bO,  dbO.  B,  Oo.  V.  North,  108  Ind.  486 ; 
Providence  db  W.  R,  We  Petition,  17  R.  I.  824 ; 
St.  Paul  Union  Depot  Co.  v.  St,  Paul,  80 
Minn.  859 ;  Barre  E.  Co.  v.  Montpelier  B.  Co. 
61  Vt.  1,  4  L.  R.  A.  785;  Sharon  B.  Co*s 
App.  122  Pa.  588. 

Appellants,  as  an  inducement  to  the  hold- 
ing that  the  respondent's  plan  amounts  to  a 
longitudinal  taking,  ask  a  finding  that  the 
tracks  to  be  crossed  constitute  a  part  of  their 
yard,  but  we  do  not  think  they  make  out  a 
case  for  the  application  of  the  rule  as  to 
yards.  Certainly  the  Northern  Pacific  Com- 
pany docs  not,  K>r  it  has  only  one  track  and 
one  switch  leading  to  its  wharf  within  the 
disputed  ground  ;lind  as  to  both  appellants, 
if  the  ordinance  No.  262,  sustained  in  Co- 
lumbia db  P.  8.  B.  Co.  y.  Seattle,  tupra,  is  to 
have  any  force  in  limiting  its  authority  to 
lay  tracks  along  the  water  front,  they  ex- 
hausted their  right  to  lay  tracks  when  they 

15  Digitized  by  ^OOgie 


226 


Wahhdioton  Sdprkmb  Coubt. 


Ano.» 


constructed  a  double  track  along  the  80-foot 
right  of  way  designated  by  the  ordinance,  for 
there  was  no  mention  of  side-tracks  in  the 
ordinance  except  switches  to  wharves.  As 
to  the  bunker  tracks  in  King  street,  we  think 
it  safe  to  say  that  no  railroad  company  should 
be  permitted  to  claim  that  tracks,  no  matter 
how  numerous,  when  constructed  lengthwise 
upon  a  public  street,  constitute  a  part  of 
its  yard,  so  that  they  may  not  be  crossed  by 
a  new  railroad  where  there  is  a  reasonable 
necessity  therefor.  In  such  case,  all  that  the 
railroad  has  is  a  permanent  license,  not 
coupled  with  any  interest  in  or  ownership  of 
the  land,  or  any  contingency  through  which 
'it  may  acquire  the  land.  But,  notwithstand- 
ing we  cannot  find  these  to  be  yards  of  the 
appellants,  it  appears  obvious  from  the  maps 
on  file  in  the  case  that  as  to  the  two  westerly 
tracks  of  respondent  there  is  much  more  than 
a  crossing,  or  even  a  double  crossing,  for 
these  two  tracks  lie  lengthwise  of  the  ap- 
pellants* 80-foot  right  of  way,  or  so  nearly 
so  that  for  a  distance  of  more  than  400  feet 
it  will  be  .impracticable  to  operate  either 
track  or  set  of  tracks  when  any  one  of  the 
other  tracks  is  in  actual  use.  for  want  of 
passing  room.  We  do  not  think  that  the 
creation  of  such  a  situation  is  what  the  law 
means  when  it  gives  one  railroad  the  right 
to  cross  another,  nor  did  any  of  the  witnesses, 
some  of  whom  were  persons  of  large  ex- 
perience as  engineers  and  practical  railroad 
operators,  speak  of  any  such  case  existing. 
One  instance  of  a  double  crossing  caused  by 
the  straight  track  of  one  road  intersecting  the 
curved  track  of  another  at  Dayton,  O.,  was 
shown  to  have  existed  for  some  years,  ending 
fifteen  years  ago ;  but  whether  that  case  was 
brought  about  by  condemnation  proceedings 
or  not  did  not  appear.  It  was  testified  that 
there  were  some  worse  crossings  than  this 
proposed,  all  things  considerwl ;  and  the 
respondent,  as  an  example,  put  in  evidence  a 
number  of  the  Chicago  Engineering  News, 
containing  a  cut  of  a  certain  set  of  crossings 
in  that  city  at  Stewart  avenue  and  Twenty- 
First  street  The  crossings  illustrated  look 
complicated  enough  certainly,  but,  although 
five  different  railroads  cross  each  other's 
tracks  at  that  point,  none  of  tJiem  having  less 
than  two,  and  one  of  them  having  four  tracks, 
there  is  not  one  double  crossing,  and  there  is 
no  instance  of  a  track  or  set  of  tracks  over- 
laying and  running  parallel  to  and  upon  the 
tracks  of  another  road.  Moreover,  the  article 
to  which  the  illustration  belongs  is  devot^ 
to  a  lamentation  over  the  state  of  things  in 
Chicago  growing  out  of  the  numerous  and 
complicated  grade  crossings  of  railroads,  of 
which  the  Stewart  avenue  crossing  is  pre- 
sented as  a  fair  sample,  and  to  a  consideration 
of  the  best  method  of  doing  away  with  what 
has  become  such  a  nuisance  that  the  city  uf 
Chicago,  as  the  article  shows,  has  ordered  the 
elevation  of  all  such  tracks,  at  immense  cost, 
or  their  removal  from  an  area  half  a  mile 
wide  by  two  or  three  miles  long.  The  argu- 
ment to  be  drawn  from  this  example  is  not 
favorable  to  this  proposition,  considered  as 
a  crossing.  Concerning  a  proposed  crossing 
very  much  less  complicated  than  this,  it  was 
•aid  in  Missouri,  K,  d  T.  H,  Oo,  y.  Texas  4b 
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8i,  L,  R,  Co,,  10  Fed.  Rep.  497:  "The  most 
common  experience  has  little  need  of  the 
testimony  of  experts  to  aid  it  in  reaching  th» 
conclusion  that  such  crossings  as  this  ap* 
plication  seeks  to  have-  restrained  would  be 
such  a  source  of  danger  of  collision  in  the 
transit  of  trains  as  could  not  be  adequately 
compensated  by  any  moneyed  consideration, 
and  such  as  should  not  be  permitted  except 
under  the  pressure  of  some  paramount  ne- 
cessity for  the  service  of  the  public  con- 
venience or  of  the  state. " 

6.  But  passing  this  matter,  the  final  posi- 
tion of  the  respondent  is  that,  no  matter  what 
may  be  the  character  of  the  crossing,  or  how 
destructive  of  the  property  of  the  existing 
road,  **it  is  for  the  corporation  building  the 
new  line  to  select  its  route,  as  all  the  con- 
siderations bearing  upon  that  selection  dic- 
tate to  it ;  and  that,  if  such  route  requires  a 
crossing  and  recrossing  of  an  existing  line, 
the  new  corporation  has  as  much  right,  undei 
the  statute,  to  make  such  crossing  aad  recross- 
ing, as  it  would  have  to  make  a  single  cross- 
ing, though  it  admits  that  an  attempted  cross- 
ing in  bad  faith,  merely  for  the  purpose  of 
vexing  the  senior  road,  should  not  be  per- 
mitted. This  is  to  say  that,  so  long  as  the 
junior  road  is  not  convicted  of  bad  faith  in 
its  proposition,  the  courts  have  no  right  to 
inquire  into  the  necessity  of  the  place  and 
manner  of  crossing,  but  must  simply  proceed 
with  an  assessment  of  damages ;  and  this  re- 
quires a  study  of  our  statutes  on  the  subject. 
Certainly  all  of  the  provisions  of  Gen.  Scat^ 
cliap.  5,  title  18,  conferring  these  powers  on 
railroad  corporations,  are  to  be  exercised  in 
the  manner  provided  for  in  Code  Proc. ,  chap. 
6,  title  9,  known  as  the  **  Eminent  Domain 
Act.**  Section  1571  of  the  former  volume, 
concerning  crossings,  expressly  makes  the 
latter  law  applicable  where  the  companies 
cannot  agree.  Now,  it  is  a  provision  of  Code 
Proc.  g  651,  that  if  at  the  time  and  place  ap- 
pointed for  the  hearing  of  the  petition  the 
court  or  judge  shall  be  satisfied  by  competent 
proof  ^that  the  land,  real  estate,  premises,  or 
other  property  so  sought  to  be  appropriated* 
are  required  and  necessary  for  the  purposes 
of  such  enterprise,''  he  shall  make  an  order 
for  a  jury.  The  mere  statement  of  the  peti- 
tioner is  not,  under  this  law,  to  be  taken  as 
final,  but  the  court  must  be  satisfied  by  "  com- 

getent  proof,"  and  upon  that,  and  that  alone, 
e  is  authorized  to  act  further.  Nothing  is 
said  about  cases  where  there  may  be  a  fai lure 
of  such  proof,  but  the  plain  implication  fol- 
lows that  if  the  proof  is  not  made  the  proceed- 
ing must  fall ;  and  this  proof  must  satisfy  the 
court  that  the  condemnation  as  proposed  ia 
"required  and  necessary,"  a  mere  showing  of 
convenience  or  lessening  of  expense  not  being 
sufficient.  Lewis,  Em.  Dom.  ^  S98 ;  Be  Iktw 
York  Gent,  B.  Co,  66  N.  Y.  407 ;  Sliaron  B. 
CoU  App,  122  Pa.  538 ;  Be  St.  Paul  dt  N,  P. 
B,  Co,  87  Minn.  164.  The  same  rule  applies 
to  a  crossing,  and  according  to  the  record  the 
respondent  must  have  been  proceeding  in  the 
court  below  in  exact  accordance  with  it,  for 
it  voluntarily  begun  the  case  by  offering 
proof  to  sustain  the  claim  that  the  crossing 
proposed  was  necessary,  and  some  hundreds 
of  pages  of  testimony  are  devoted  to  nothing 
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else.  But  respondent's  claim  goes  further, 
and  asserts  that  if  there  exists  a  necessity  for 
it  to  proceed  in  the  way  it  has  laid  out,  tlie 
court  is  not  to  consider  the  convenience  of  the 
railroad  to  be  crossed,  or  the  practicability 
of  some  other  means  of  accomplishing  the 
same  purpose.  Plainly,  however,  if  the 
Junior  road  proposes  to  cross  at  a  place  or  in 
a  manner  which  will  be  disproportionately 
injurious  to  the  senior  road,  and  there  be, 
near  by,  some  other  place  where  the  Junior 
road  can  pass  and  go  on  its  way  without  any 
crossing  at  all,  it  must  follow  that  there  is 
no  necessity  for  the  crossing ;  or,  if  there  be 
some  other  point  or  means  of  crossing  impos- 
ing less  cost  and  difficulty  of  operation  to 
the  senior  road,  and  merely  additional  ex- 
pense U)  the  Junior,  the  like  want  of  neces- 
sity is  evident.  Respondent  does  not  suggest 
what  disposition  is  to  be  made  of  that  por- 
tion of  Gen.  8tat.,-§  1571,  which  provides 
that,  *^  if  two  corporations  cannot  agree  upon 
.  .  .  the  points  and  manner  of  such  cross- 
ings ...  the  same  shall  be  ascertained 
and  determined  in  the  manner  provided  by 
law  for  the  taking  of  lands. "  But  it  is  very 
important,  and,  it  seems  to  us,  is  decisive  of 
this  whole  matter ;  and  it  is  especially  perti- 
nent here,  because  there  must  be  some  cross- 
ing of  appellants'  tracks  to  enable  respondent 
to  prosecute  its  enterprise.  The  matter  of  the 
points  and  manner  of  crossing — the  place 
where,  and  whether  under,  over,  or  at  grade — 
is  to  be  decided  upon  the  application  to  the 
court,  and  by  the  court,  since  it  is  an  exer- 
cise of  its  equitable  powers.  Chicago  d  JV. 
W.  B.  Co,  V.  Chicago  d  R  B.  Co,  6  Biss. 
219 ;  Humeston  db  8,  B,  Co.  v.  Chicago,  tit. 
F.  d  K,  C  B.  Co,  74  Iowa,  654. 
*  Lake  Shore  d  M.  8,  B,  Co,  v.  Chicago  d 
W.  1.  B,  Co,,  VI  111.  606,  is  cited  in  support 
of  the  contrary  view,  to  the  effect  that  the 
junior  road  can  determine  the  point  of  cross- 
ing for  itself,  so  long  as  it  is  willing  to  pay 
for  the  damage  it  does,  which  was  assessed 
in  Lake  8hore  d  M,  8,  B,  Co,  v.  Chicago,  St. 
P,  dK,  C.  B,  Co,  loom.  21.  In  the  former 
case  the  court  was  construing  a  statute  in  the 
exact  words  of  our  General  Statute,  g  1571, 
with  this  important  difference :  that  whereas 
our  statute  provides  that  where  there  is  no 
agreement  between  two  corporations  as  to 
the  points  and  manner  of  crossing,  "the 
same  shall  be  ascertained  and  determined  in 
the  manner  provided  by  law  for  the  taking 
of  lands,"  etc.,  the  Illinois  statute  merely 
provided  that  "the  same  shall  be  ascertained 
and  determined  in  manner  prescribed  by 
law."  111.  Stat.  1885,  p..l91"4.  Moreover, 
the  eminent  domain  act  there  under  discussion 
did  not  contain  any  provision  requiring  the 
court  to  be  satisfied  of  the  necessity  of  the 
proposed  taking.  Id.  p.  1041  et  9eq,  Counsel 
m  the  case  were  contending  that,  although 
the  authority  to  cross  was  expressly  conferred 
by  the  statute,  it  was  inoperative,  lecause  it 
was  a  taking  of  property  which  could  not  be 
taken  without  compensation,  and  no  law  had 
been  enacted  for  the  ascertainment  of  such 
compensation,  or  the  determination  of  the 
points  and  manner  of  crossing.  This  neces- 
sitated the  court  to  say  that,  if  the  contention 
set  up  were  sustained,  it  must  result  that  in 
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Illinois  no  railroad  could  cross  another  at  any 
point,  and  it  held  that  the  eminent  domain 
act  was  adapted  and  intended  to  ascertain 
damages  for  railroad  crossings  as  well  as 
other  condemnations  of  land ;  but  it  confessed 
that  the  law  had  not  provided  the  method  of 
ascertaining  the  points  and  manner  of  cross- 
ing, and  therefore  fell  back  upon  the  lan- 
guage of  the  act,  which  gave  to  every  rail- 
road company  the  right  to  cross  any  other 
railroad  "at  any  point  on  its  route,"  and  in- 
terpreted it  to  mean  that  the  petitioner  could 
fix  its  own  point  of  crossing,  Deferring  at  the 
same  time  to  a  former  law  which  authorized 
commissioners  to  fix  points  and  manner  of 
crossing.  The  difference  between  the  two 
statutes  is  so  obvious  that  comment  is  unnec- 
essary. Lake  Stuire  d  M,  8,  B,  Co,  v.  Cin- 
cintuUi,  W.  d  M,  B,  Co.,  116  Ind.  578,  was 
a  discussion  of  a  statute  exactly  like  our 
General  Statute,  g  1571,  except  that  in  case 
of  disagreement  the  points  and  manner  of 
crossing  were  to  be  fixed  in  the  first  place  by 
commissioners,  as  was  the  amount  of  com- 
pensation. On  a  question  as  to  the  sufficiency 
of  allegations  showing  an  inability  to  agree, 
one  side  arguing  that  the  necessity  for  show- 
ing disagreement  only  went  to  compensation, 
the  court  said :  "  We  cannot  see  how  it  is 
possible,  looking  solely  to  the  words  of  the 
statute,  to  hold  that  all  that  it  refers  to  is  the 
matter  of  compensation,  since  to  reach  such 
a  conclusion  many  strong  and  clear  words 
must  be  rejected.  The  language  is  plain, 
but,  plain  as  it  is  we  think  it  is  not  more 
plain  than  the  object  the  legislature  intended 
to  accomplish.  It  is  very  evident  that  the 
legislature  did  not  mean  to  invest  the  younger 
company  with  power  to  cross  at  any  point 
and  in  any  mode  it  might  elect,  but  that,  on 
the  contrarv,  it  meant  to  prevent  the  arbi- 
trary exercise  of  the  right  to  cross  the  older 
line.  .  .  .  Our  conclusion  is  that. the 
negotiations  which  tlie  statute  requires  the 
two  corporations  tx)  conduct,  are  negotiations 
concerning  the  three  things  we  have  enu- 
merated [compensation  uiul  points  and  man- 
ner of  crossing!  ;  and  that  if  these  tliree  things 
cannot  be  settled  by  negotiation  they  must 
be  brought  before  the  appropriate  tribunal 
for  adjudication." 

Cases  upon  statutes  similar  to  ours  and  that 
of  Indiana  are  found  in  St.  Louis  Transfer  B. 
Co,  V.  8t,  IxmU.  L  M,  d  8,  B,  Co,  100  Mo. 
419 ;  Montana  Cent,  B.  Co,  v.  Helena  d  B.  M. 
B.  Co.  6  Mont.  416 ;  ToUdo,  8,  d  M.  B.  Co, 
V.  East  Saginaw  d  St.  C.  B,  Co,  72  Mich. 
206 ;  Union  Foe.  B,  Co.  v.  Leavenworth,  -Y. 
d  8.  B.  Co,  29  Fed.  Rep.  728 ;  Be  Loekport 
dB,  B.  Co.  77  N.  Y.  557;  2fo  Minneapolis  d 
St.  L.  B,  Go.  86  Minn.  481,  and  Be  St.  Paul 
d  iV.  F.  B.  Co.  87  Minn.  164, -in  all  of 
which  the  matter  of  the  points  and  manner  of 
crossing  are  treated  as,  or  held  to  be,  matters 
of  judicial  determination,  and  not  of  arbi- 
trary exercise  by  the  petitioning  corporation. 
In  the  case  cited  above  from  6  Biss.,  the 
United  States  circuit  court  of  the  northern 
district  of  Illinois  held  that  although  the 
general  policy  of  the  legislation  of  that  state 
was  to  allow  a  new  railroad  to  cross  an  ex- 
isting road  at  grade,  equity  would  interfere 
to  compel  it  to  cross  overhead,  at  a  different 
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place,  although  at  some  cost,  where  the  cross- 
ing proposed  would  materially  interfere  with 
the  business  of  the  senior  road.  Judging  this 
case  by  our  own  statute,  and  by  these  authori- 
ties, we  do  not  think  the  respondent  made  out 
a  case  of  necessity  that  it  should  cross  appel- 
lants* tracks  at  the  point  and  in  the  manner 
proposed,  except  as  to  the  crossing  beneath 
the  coal  bunkers  of  the  Columbia  &  Pu^et 
Sound  Company.  One  of  the  items  in  which 
it  failed  has  not  yet  been  mentioned,  viz. 
its  proposed  crossing  with  four  tracks.  It 
showed  no  definite  intentions  as  to  the  use  of 
so  many  tracks,  but  suggested  that  it  would 
probably  use  the  easterly  two  tracks  for  the 
passage  of  its  freight  and  passenger  trains, 
the  third  track  for  the  passing  and  repassing 
of  locomotives,  and  the  fourth  track  for  con- 
nections with  wharf  spurs.  All  of  these 
tracks  it  calls  "main  tracks,"  but  they  are 
obviously  so  in  name  only.  The  main  lino 
consists  of  but  a  single  track,  and  the  three 
additional  tracks  are  for  mere  connections 
between  the  shops  and  the  freight  yard.  Con- 
ceding, however,  that  a  necessity  was  shown 
for  two  tracks  for  the  purposes  of  such  con- 
nection through  the  city,  it  was  not  suggested 
why  these  two  tracks  could  not  perform  the 
entire  service  re(juired  or  likely  to  be  re- 
quired. Ordinarily,  under  the  statute,  a 
railroad  company  is  permitted  to  condemn 
land  to  a  certain  width,  and  may  maintain 
thereon  as  many  tracks  as  it  sees  fit,  but  in 
such  a  case  as  this,  which  the  principal  of 
respondent's  witnesses  likens  to  the  case  of 
a  canyon  or  defile,  the  right  of  way  allowed 
to  be  taken  should  be  limited  to  what  is  nec- 
essary, and  no  more.  With  two  tracks — an 
inward  and  an  outward — it  would  have  facil- 
ities far  better  than  those  of  either  of  the 
appellants,  and  equal  to  those  of  nine  rail- 
roads in  ten  in  the  country.  Being  located 
practically  upon  the  streets  of  a  city,  where 
the  whole  room  applicable  to  railroad  pur- 
poses is  shown  to  be  extremely  limitea,  it 
should  not  expect  more,  and  certainly  the 
public  interest  would  not  be  subserved  by 
conceding  more  for  the  purposes  set  forth. 


6.  Appellants  claim  that  there  was  no  at- 
tempt on  the  part  of  respondent  to  agree 
with  them  as  to  the  points  and  manner  of 
crossing,  and  the  record  sustains  them.  In 
cases  of  crossings  like  this  one  courts  will 
not  be  technical  in  requiring  an  effort  to 
agree,  but  the  theory  adopted  by  respondent, 
and  its  letter  to  the  appellants,  shows  that 
it  purposely  limited  its  proposition  to  one  of 
compensation  for  the  specific  crossing  de- 
scribed, and  none  other.  The  importance  of 
showing  an  attempt  to  agree  upon  the  three 
cardinal  points  appears  from  the  cases  we 
have  cited  elsewhere. 

7.  We  do  not  think  there  was  error  on  the 
part  of  the  judge  who  heard  the  case  on  the 
question  of  necessity  in  sending  the  jury  trial 
to  another  judge,  for  the  case  consisted  of  two 
distinct  branches.  If  a  judge  should  die,  or 
retire  from  the  bench  aiter  ordering  a  jury, 
there  could  certainly  be  no  necessity  for  go- 
ing over  the  preliminary  part  of  the  case 
again  ;  but  on  a  motion  for  a  new  trial  before 
the  second  judge  we  think  the  whole  case 
would  be  open  for  re-examination,  and  the 
better  practice  would  be  for  the  same  judge 
to  hear  the  entire  matter. 

8.  The  proposition  of  the  respondent  to 
stipulate  that  it  would  put  in  and  maintain 
at  its  own  expense  all  necessary  frogs  and 
crossing  apparatus  was  proper,  and  is  sus- 
tained by  authority.  Chicago  db  A.  M.  Co. 
V.  JoHet,  L.  diA,  R.  Co.  105  111.  888,  44  Am. 
Rep.  799.  So,  also,  we  think,  would  be  the 
proposition  to  construct  and  maintain  the 
overhead  arrangement  for  the  crossing  under 
the  bunkers,  the  manner  of  construction  be- 
ing left  to  the  court  in  case  the  parties  could 
not  agree. 

Other  questions  in  the  case  appealed  have 
either  been  covered  or  are  immaterial  to  a  de- 
cision. 

The  decree  of  appropriation  will  be  reversed^ 
and  the  petition  dismissed. 

Dunbar,  Ch.  J.,  and  Anders  and  Soott* 

JJ.,  concur. 
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COMMONWEALTH  of  Pennsylvania 

«. 

P0TT8VILLE  IRON  &  STEEL  CO.,  Appt 

(167Fa.50a) 

The  immunity  fiH>m  taxation  of  the 
capital  stock  of  a  corporation  ''exclu- 
sively en^ag^ed  in  manufacturing^.*'  un- 
der the  Aot  of  1889,  is  not  lost  b^  its  poesession  of 
the  ancillary  power  of  mlniDir  to  supply  its  own 
raw  material,  especially  where  it  has  never  used, 
or  souffbt  to  use,  this  power. 

(October  2, 1883.) 


APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  I)auphia 
County,  settling  the  account  of  the  auditor 
general  and  state  treasurer  of  a*  tax  on  the 
capital  stock  of  the  defendant  corporation  for 
the  years  1890  and  1891.    Beversed. 

The  material  portion  of  the  opinion  of  the 
court  below  -wss  as  follows: 

**  (1)  The  Pottsville  Iron  &  Steel  Com- 
pany, defendant,  has  a  capital  stock  of  |450,- 
000.  It  paid  no  dividends  during  the  tax 
years  1890  and  1891,  and  its  proper  officers 
made  and  returned  to  the  auditor  general  for 


Norm— See,  on  the  question  of  the  exemption  of 
manufftcturinff  corporations,  the  case  next  follow- 
ing. Com.  V.  Juniata  Ck)ke  Oo.  (Pa.)  posU  232,  also 
the  earlier  oases  of  Oom.  y.  Northern  Bleotrie  L.  & 
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P.  Ck).  (Pa.)  U  L.  R.  A.  107,  with  note  on  the  questton. 
What  oonstltutea  manufacture?— and  People  ▼• 
Wemple  (N.  Y.)  14  L.  fi.  A.  7» 
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each  of  said  years  a  yaluation  of  the  capital 
stock  at  par  or  $450,000.  The  auditor  gen- 
eral thereupon  settled  and  entered,  and  the 
state  treasurer  approved,  an  account  for  tax 
for  said  years,  charging  tax  at  three  mills 
upon  the  appraised  value  of  the  stock  for 
each  of  said  years,  the  tax  amounting  to 
$1,850  for  each  year,  or  $2,700  for  the  two 
years.  From  the  account  so  settled,  entered 
and  approved,  the  company  duly  appealed  to 
this  court. 

**  (2)  Defendant  was  chartered  under  clause 
17  of  section  2  of  the  General  Corporation 
Act  of  1874,  which  provides  for  the  incorpo- 
ration of  companies  for  'the  manufacture  of 
iron  or  steel,  or  both,  or  of  any  other  metal, 
or  of  any  article  of  commerce  from  metal  or 
wood,  or  both. '  Section  88  of  said  Act  pro- 
vides that — 'companies  incorporated  under 
the  provisions  of  this  Act  for  the  manufact- 
ure of  iron  or  steel,  or  both,  or  of  any  other 
metal,  or  of  any  article  of  commerce  from 
wood  or  metal,  or  both,  unless  otherwise  pro- 
vided by  this  Act,  shall,  from  the  date  of  the 
letters- patent  creating  the  same,  have  the 
powers  and  be  governed,  managed,  and  con- 
trolled as  follows: 

••' 'Clause  1.  Every  such  corporation  may. 
In  the  manner  prescribed  in  this  Act,  increase 
its  capital  stock  to  an  amount  not  exceeding 
five  million  dollars,  and  shall  have  the  right 
to  purchase,  lease,  hold,  mortgage,  and  sell 
real  estate  and  mineral  rights,  to  prove  and 
open  mines,  to  mine  and  prepare  for  market, 
or  for  their  own  use  and  consumption,  coal, 
iron  ore,  and  other  minerals,  and  to  erect  and 
construct  furnaces,  forges,  mills,  foundries, 
manufactories  and  such  other  improvements 
and  erections  as  they  may  deem  necessary, 
and  to  manufacture  iron  and  steel,  or  any 
other  metal,  or  either  thereof,  in  all  shapes 
&nd  forms,  and  either  of  these  metals,  ex- 
clusively or  in  combination  with  other  metals 
or  wood,  and  to  transport  all  of  said  articles 
or  any  of  them  to  market,  and  to  dispose  of 
the  same,  and  to  do  all  such  other  acts  and 
things  as  a  successful  and  convenient  prose- 
cution of  said  business  may  require ;  Pr<h 
Tided,  They  shall  not  at  any  one  time  have 
more  than  ten  thousand  acres  of  land  within 
this  commonwealth,  including  leased  lands. ' 

*^  (8)  In  its  application  to  the  governor  for 
^larter  the  company  set  forth  that  its  object 
in  seeking  incorporation  was  for  the  purpose 
of  'having  the  right  to  dig  iron  ore,  build 
and  operate  furnaces,  forges,  manufactories, 
roll  ins;  mills,  and  to  manufacture  machinery 
and  other  manufactures  of  iron  and  steel,  and 
to  have  and  exercise  all  of  the  rights  and 
privileges  conferred  by  the  Act  of  April  29, 
1874. ' 

**The  company  has  no  powers,  privileges, 
or  franchises  except  such  as  are  conferred  by 
the  General  Corporation  Act  of  1874  upon  all 
corporations  chartered  since  the  date  of  its 
passage  for  the  manufacture  of  iron  or  steel. 

**  (4)  The  capital  stock  of  the  defendant 
com  pan  V  is  now,  and  was  in  1890  and  1891, 
invested  exclusively  in  blast  furnaces,  roll- 
ing and  steel  mills  fully  equipped,  and  in 
sundry  building,  appertaining  thereto,  in 
which  said  blast  furnaces,  rolling  and  steel 
mills  it  was  and  is  engaged  in  the  manufact- 
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ure  of  pig  iron,  railroad  iron,  steel  beams, 
channels,  bars,  plates,  etc.,  for  structural 
purposes  in  the  county  of  Schuylkill,  em- 
ploying constantly  from  800  to  1,200  men  in 
said  manufacturing  business. 

*^  (5)  The  defendant  has  never  at  any  time 
exercised  the  right  of  eminent  domain,  nor 
engaged  in  the  business  of  brewing  or  distil- 
ling spirits  or  malt  liquors. 

"■  (6)  The  defendant  company  is  not  and 
never  has  been  engaged  in  any  business  other 
than  that  of  manufacturing,  as  aforesaid.  No 
part  of  its  capital  is  invested  in  iron  or  coal 
land,  it  does  not  dig  or  mine  iron  ore  or  coa) 
either  to  sell  to  others  or  for  use  in  its  own 
furnaces,  but  all  of  its  capital  is  invested  in 
its  strictly  manufacturing  plant,  property 
and  business,  and  its  corporate  energies  are 
confined  exclusively  to  such  manufacturing 
business. 

^  Upon  the  above  fsLCfs  defendant  claims  to 
be  within  the  proviso  to  section  21  of  the 
Revenue  Act  of  1889,  which  relieves  from 
taxation  upon  their  capital  stock  corpora- 
tions 'organized  exclusively  for  manufactur- 
ing purposes  and  actually  carrying  on  manu- 
facturing within  the  state'  and  we  should  so 
hold  were  it  not  for  the  decision  of  the  su- 
preme court  in  Com.  v.  Westinghouie  Electric 
dt  Mfg.  Co.,  151  Pa.  265,  which,  as  we  un- 
derstand it,  requires  us  to  deny  an^r  exemp- 
tion whatever  to  any  corporation  in  whose 
charter  we  find  a  power,  used  or  unused,  to 
engage  in  any  business  other  than  manufact- 
uring. In  (hm.  V.  Lackawanna  Iron  dt  Coal 
Co.,  129  Pa.  846,  it  was  held  that  the  owner- 
ship of  iron  ore  and  coal  properties  and  the 
mining  of  iron  ore  and  coal  for  the  supply 
of  raw  materials,  while  frequently  conven- 
ient and  desirable,  were  nevertheless,  not  es- 
sential or  legally  incident  to  the  business  of 
manufacturing,  and,  as  we  find  thai  the  law 
under  which  defendant  is  incorporated  and 
which  constitutes  its  charter  confers  upon  it 
authority  to  own  coal  and  ore  lands  and  mine 
coal  and  iron  ore,  we  must  hold  that  it  is 
authorized  to  make  investments  and  do  things 
not  absolutely  essential  to  a  manufacturing 
business,  and  that,  therefore,  within  the  rul- 
ing in  the  Westinghouie  Case,  it  is  not  en- 
titled to  exemption,  but  is  taxable  upon  its 
entire  capital  stock,  although,  as  matter  of 
fact,  it  is  not  engaged  in  any  other  business, 
and  its  whole  capital  is  invested  in  manu- 
facturing. But  in  so  ruling  we  reiterate 
what  was  said  by  McPherson,  J.,  in  Com.  v. 
National  Oil  Co.,  Limited,  157  Pa.  516,  viz.  : 

*  '  While,  however,  in  this  case  and  in 
others,  we  have  cheerfully  obeyed  the  de- 
cisions made  last  year  (reportea  in  150  and 
151  Pa.),  and  do  not  question  in  the  least 
the  soundness  of  the  abstract  reasoning  upon 
which  they  rest,  we  have  met  with  so  many 
practical  diflaculties  in  the  effort  to  follow 
them  that  we  respectfully  request  the  su- 
preme court  to  reconsider  those  decisions,  and 
in  the  light  of  these  unforeseen  obstacles  to 
reverse  the  judgment  we  are  about  to  enter 
and  declare  taxable  onl^  upon  so  much  of  the 
defendant's  capital  as  is  not  invested  in  its 
manufacturing  operations. 

**  '  The  phrase  used  by  the  Act  of  1889— **  ex- 
clusively  organized"— is  confessedly  ambig«| 
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uoui.  lU  meanfnff  In  the  Btatute  may  differ 
from  it^  meaning  in  the  dictionaries,  and 
evidently  depends  upon  the  point  of  time 
which  is  relied  upon  as  fixing  the  character 
of  the  corporation  for  the  purpose  of  this 
particular  tax.  If  the  time  of  granting  the 
charter  is  taken,  no  other  conclusion  can 
rationally  be  reached  than  that  which  has 
been  announced  in  the  cases  referred  to ;  but 
if  the  time  of  imposing  the  tax  is  taken,  then 
the  actual  business  of  the  corporation  is  the 
natural  test.  This,  we  respectfully  submit, 
may  fairly  be  concluded  to  have  been  the 
legislative  intention,  because  (the  language 
being  doubtful)  this  construction  allows  ap- 
portionment wherever  justice  and  equity  de- 
mand it,  and  thus  avoids  the  inequality  of 
burden  which  otherwise  must  result ;  while 
the  oonstruction  now  adopted  forbids  appor- 
tionment altogether  in  a  large  number  of 
cases  the  inevitable  result  being  much  fric- 
tion and  unintended  io justice. 

"  'We  may  be  permitted  to  give  a  few  ex- 
amples of  inequality.  Here  are  two  iron 
manufacturing  companies,  alike  in  all  re- 
spects except  that  the  charter  of  one  contains 
a  power  to  mine  ore  or  coal.  This  power  is 
not  used  and  never  has  been  used ;  neverthe- 
less, although  their  business  is  precisely  sim- 
ilar, one  is  exempt  and  the  other  is  taxed. 
Again,  the  General  Corporation  Act  of  1874, 
under  which  the  majority  of  charters  now 
exist,  gives  minin£[  powers  in  section  88  to 
certain  manufacturing  companies.  What  is 
to  be  done  with  this  class  of  cases?  Are 
these  mininff  powers  to  be  considered  as 
written  in  me  charters,  although  they  are 
not  formally  expressed?  If  so— and  section 
25  of  the  Act  of  1874  declares  that ""  the  fran- 
chises granted  shall  be  construed  according 
to  the  same  rules  of  law  and  equity  as  if 
(the  corporation)  had  been  created  by  special 
charter"— there  is  not  an  iron  manufacturing 
company  in  the  state,  incorporated  under  the 
Act  of  1874,  which  is  entitled  to  exemption. 
On  the  contrary,  all  are  already  liable  for 
considerable  arrears.  But,  if  these  powers 
are  not  to  be  considered  as  written  in  the 
charters,  with  what  justice  is  the  tax  imposed 
on  a  corporation  chartered  by  a  special  act, 
merely  because  the  right  to  mine  is  specially 
given?  The  right  exists  as  really  in  the  one 
case  as  in  the  other,  and  ought  to  affect  both 
corporations  alike. 

**  'Take  a'.du  the  case  of  two  corporations 
doing  a  similar  manufacturing  business,  both 
of  which  are  usurping  a  power  not  given  by 
their  charters,  but  only  one  of  which  pos- 
sesses an  unused  franchise  which  is  not  man- 
ufacturing. Surely,  both  ought  to  be  treated 
alike;  and  yet,  one  is  taxed  only  upon  the 
capital  invested  in  the  unauthorized  busi- 
ness, and  the  other  is  taxed  upon  its  whole 
capital  stock,  although  the  operations  of  the 
two  companies  are  identical.  And  this  in- 
equality becomes  more  conspicuous,  if  the 
case  is  slightly  varied  and  two  corporations 
are  considered,  one  of  Vhich  has  an  exclu- 
sively manufacturing  charter,  but  is  usurp- 
ing another  franchise,  while  the  other  has  a 
similar  manufacturing  power  and  in  addition 
possesses  the  franchise  to  do  lawfully  what 
the  other  is  doing  unlawfully.  If  any  dis* 
2dL.R.A. 


crimination  is  to  be  made«  it  would  seem 
that  the  violater  of  law  should  bear  the  heav- 
ier burden.  But  the  fact  is  otherwise ;  the 
usurper  pays  tax  only  upon  the  capital  un- 
lawfully invested,  while  the  other  is  taxable 
upon  its  whole  capital  stock. 

**  'Additional  examples  might  be  given, 
but  these  may  suffice,  for  a  moment's  tHbught 
will  bring  to  mind  the  slate  companies,  the 
cuke  companies,  the  fire  brick  companies  and 
others  of  that  class,  to  say  nothing  of  many 
others  that  possess  special  charters  containing 
particular  privileges.  We  will  only  add, 
that  the  examples  we  have  ffiven  are  neither 
fanciful  nor  imaginary,  and  that  we  would 
not  have  made  this  unusual  application  if 
we  were  not  abundantly  convinced  by  our 
experience  (which  necessarily  embraces  a 
large  number  of  cases  that  are  not  brought  to 
the  attention  of  the  supreme  court)  that  it  is 
hardly  possible  to  apply  the  present  rule 
without  severe  and  extensive  hardship.  Un* 
questionably  serious  practical  dimculties 
exist  and  very  considerable  numbers  of  cor- 
porate taxpayers  are  either  injured  or  threat* 
ened,  because  of  the  rule  we  are  now  bound 
to  apply.  We  venture  to  express  the  hope, 
that  a  reconsideration  of  the  subject  will  find 
no  serious  obstacle  to  adopting  the  alternative 
construction  of  a  doubtful  phrase,  and  may 
thus  permit  us  to  return  to  the  hitherto  well- 
established  and  equitable  rule  of  taking  the 
actual  business  as  the  test  of  corporate  char« 
acter.  This  inevitably  leads  to  apportion- 
ment  in  all  proper  cases,  and,  with  restored 
freedom  of  apportionment,  these  difficulties 
will  disappear.  So  diverse  and  multiform 
are  the  charters  and  the  powers  and  the  actual 
business  of  manufacturing  corporations  that, 
without  a  lull  power  to  apportion,  they  can 
neither  be  fairly  exemptea  nor  fairly  taxed. ' 

**In  this  case  there  would,  indeea,  be  no 
need  of  apportionment,  because  there  is  no 
investment  of  capital  outside  of  the  purely 
manufacturing  business  of  the  company.  We 
can  hardly  conceive  that  it  was  not  in  the 
minds  of  the  legislators  to  exempt  such  a 
corporation  as  this.  If  it  is  to  be  taxed  there 
is  neither  equity  nor  iustice  in  exempting 
any  other  manufacturing  corporation,  and 
yet,  for  the  reasons  stated,  and  in  obedience 
to  the  ruling  in  the  Wettinghauae  Case,  we 
must  hold,  as  a  conclusion  of  law,  that  de- 
fendant is  not  organized  exclusively  for  man- 
ufacturing purposes,  and,  therefore,  not  en* 
titled  to  any  exemption  whatever.  ** 

Mugri.  M.  E.  Olmstead  and  D.  C.  Hen* 
nine  for  appellant. 

Messri.  w.  U.  HenseU  Atty-Oen.,  and 
Jamee  A.  Stranahan,  Deputy  Atty-Oen.^ 
for  the  Commonwealth: 

The  powers  conferred  by  its  charter  con- 
clusively show  that  appellant  is  nonorgan- 
ized exclusively  for  manufacturing  busi- 
ness." 

The  powers  contained  in  the  charter  of  the 
defendant  company,  brings  it  within  Ihe 
ruling  of  Com,  v.  Weitinghaum  Electric  db 
MJg,  Oo,  151  Pa.  265. 

See  also  Com,  y,  Laekatoanna  Iran  d  Ooai 
Oo,  129  Pa.  »46. 

It  cannot  be  contended  in  a  case  like  the 
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present  that  the  taxation  of  its  capital  stock 
would  be,  upon  the  part  of  the  common- 
wealth, any  embarrassment  to  tlie  employ- 
ment of  capital  in  the  class  of  manufacturing 
business  that  this  company  might  be  engaged 
in  this  state  digging  ore.  It  could  not  drive 
the  employment  of  labor  outside  of  the  state, 
because  the  employment  of  labor  in  that  part 
«f  the  business  authorized  by  the  charters  of 
this  company  that  is  not  strictly  manufactur- 
ing purposes  could  not  be  driven  into  another 
state,  because  the  ore  production  is  not  there. 
This,  therefore,  would  come  within  the  rul- 
ing in  Com.  ▼.  Northern^  Electric  X.  db  P.  Co, 
14  L.  R.  A.  107,  145  Pa.  105. 


,  c7.,  delivered  the  opinion  of  the 
court : 

The  defendant  company  was  incorporated 
tinder  the  provisions  of  the  General  Law  of 
1874  (Pub.  Laws,  78).  One  section  of  that 
act  gives  to  companies  incorporated  under  it 
for  the  manufacture  of  iron  and  steel  the 
right  to  hold  mineral  land  and  mine  coal, 
iron,  and  other  minerals  for  their  own  use 
and  for  sale  in  market.  In  the  application 
to  the  governor  for  letters- patent  this  com- 
pany stated  its  objects  to  be  to  secure  the 
right  to  **dig  iron  ore,  build  and  operate  fur- 
naces, forges,  manufactories,  rolling  mills, 
«nd  manufacture  machinerv  and  other  man- 
ufactures of  iron  and  steel  and  to  have  and 
exercise  all  the  rights  and  privileges  con- 
ferred by  the  Act  of  April  29,  1874."  The 
right  to  mine  was  conferred  bv  the  Act  of 
1874,  and  was  applied  for  by  the  defendant 
«s  ancillary  to  the  business  of  manufactur- 
ing, and  not  as  an  additional  or  alternate 
line  of  business  to  be  pursued  by  the  com- 
pany at  its  own  election.  The  findings  of 
the  learned  judge  of  the  court  below  show 
that  the  ancillary  power  thus  provided  by 
general  law  and  by  the  articles  of  incorpora- 
tion has  never  been  used.  It  was  conferred 
by  the  legal  organization,  but  when  the 
breath  of  life  had  been  breathed  into  the  new 
company  its  first  work  was  to  settle  the  char- 
^acter  of  its  business  organization,  and  arrange 
its  plant  accordi ngly.  In  doing  this  it  seems 
to  nave  determined  that  its  entire  capital 
should  be  invested  in  and  devoted  to  the 
business  of  manufacturing.  It  bought  no 
mineral  lands,  and  has  at  no  time  owned, 
leased,  or  operated  any  mine.  Upon  these 
lacts  the  question  raised  is  whether  this  com- 
i>any  is  entitled  to  the  exemption  of  its  cap- 
ital stiock  from  taxation  f^  a  manufacturing 
•company.  The  court  below,  with  uncon- 
cealed reluctance,  held  that  it  was  not,  and 
placed  its  judgment  on  the  recent  case  of 
Com.  V.  Westinghouse  EUetrie  dMfg,  Co,,  151 
Pa.  205.  An  examination  of  that  case  con- 
'vinces  us  that  it  does  not  rule  this.  Incor- 
poration had  been  effected  in  that  case,  not 
under  the  general  law  providing  for  the  in- 
corporation of  manufacturing  companies,  but 
under  one  of  those  odious  special  charters,  so 
frequently  described  as  ''onmibus  charters." 
It  was  organized  under  the  Act  of  April  9, 
1872,  entitled  ''An  Act  to  Incorporate  the 
Chartiers  Improvement  Company,  and  to  De- 
fine the  Powers  thereof. "  These  powers  were 
defined  by  a  reference  to  the  Act  of  May  12, 
S2L.KA. 


1871,  entitled  **  An  Act  to  Incorporate  the  Im- 
provement and  Co-operative  Company,"  etc. 
There  is  no  hint  of  manufacturing  in  the  title 
of  either  of  these  acts  or  in  the  b^y  of  them. 
In  the  language  of  our  Brother  Heydrick,  the 

frant  of  powers  in  these  acts  was  **  so  vaguely 
efined  that  it  would  be  unsafe  to  say  what 
was  not  authorized,  if  anything  could  be 
authorized  by  such  generalities,  except  the 
issue  of  its  own  obligations  as  currency, 
which  was  expressly  excluded,  and  manu- 
facturing, which  the  most  liberal  construc- 
tion of  the  Act  of  1871  would  not  compre- 
hend. "  The  Westinghouse  Company  did  not 
show,  therefore,  that  it  was  ever  organized 
as  a  manufacturing  company  by  the  law  cre- 
ating it,  or  that  it  had  by  any  distinct  cor- 
porate act  limited  and  defined  the  objects  and 
purposes  of  its  business  organization.  In 
this  case  the  defendant  company  was  organ- 
ized under  the  law  providing  for  the  incor- 
poration of  manufacturing  companies.  The 
purpose  of  its  creation  was  to  engage  in  man- 
ufacturing. Its  investments  have  oeen  made 
and  its  business  arranged  and  conducted  for 
this  single  purpose  from  first  to  last.  It  is 
in  name,  in  the  nature  of  its  corporate  pow- 
ers and  characteristics,  and  in  its  actual  bus- 
iness operations,  a  manufacturing  company, 
and  nothing  else.  .The  mere  possession  of 
an  ancillary  power  which  it  has  never  used 
or  sought  to  use,  which  it  had  express  legis- 
lative permission  to  hold,  and  which  was 
evidently  intended  for  use  only  in  aid  of  its 
manufacturing  enterprises,  does  not  change 
the  character  of  the  corporation,  or  deprive 
it  of  its  privileges  and  immunities  aa  a  man- 
ufacturing corporation. 

It  is  urged  that  the  word  "exclusively," 
which  is  found  in  the  Act  of  1889,  but  was 
not  found  in  that  of  1885,  requires  us  to  draw 
a  sharper  line  of  demarkation  between  com- 
panies whose  capital  stock  is  exempt  from 
taxation  and  those  whose  stock  is  subject  to 
it  than  has  been  heretofore  drawn,  and  sub- 
jects the  entire  capital  of  all  manufacturing 
companies  to  taxation,  if,  under  a  mistake 
about  their  rights,  they  have  secured  the 
grant  of  any  ancillary  privilege  not  abso- 
lutely indispensable  to  manufacturing.  We 
are  not  prepared  to  assent  to  this  proposition. 
It  would  seem  that  in  the  use  of  this  word 
the  legislature  had  the  old  system  of  omnibus 
legislation  in  mind,  and  Intended  to  dis- 
criminate against  that  class  of  corporations 
organized  under  special  charters  granted  be- 
fore the  present  constitution  wps  adopted. 
Charters  were  then  granted,  and  some  of  them 
are  still  in  existence,  conferring  upon  a  sin- 
gle company  the  powers  of  a  mining,  a  man- 
ufacturing, and  a  transportation  company. 
Such  a  charter  was  actually  before  the  court 
in  Com,  v.  We^inghotue  Electric  Mfg,  Co., 
eupra.  The  manufacturing  which  is  done 
by  such  a  company  may  be  m  aid  of  its  min- 
ing or  its  transportation  business.  Such  a 
company  is  not  organized,  either  as  to  its 
corporate  powers  or  its  actual  business,  ex- 
clusively as  a  manufacturing  company,  and 
is  entitled  to  no  exemption  upon  its  capital 
stock.  Many  railroad  companies  make  en- 
gines and  cars  for  their  own  use,  but  they  do 
not  become  manufacturing  companies  there- 
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by,  or  entitled  to  the  exemption  extended 
to  such  companies.  A  manufacturing  com- 
pany, on  the  other  hand,  does  not  cease  to 
be  such  because  it  seeks  to  supply  its  raw 
material  by  producdon  instead  of  purchase. 
It  may  subiect  so  much  of  its  cap'  *1  as  is 
so  employed  to  taxation,  but  it  does  not  lose 
its  own  identity.  The  question  whether  a 
ffiven  company  Is  incorporated  as  a  manu- 
facturing company,  and  is  actually  engaged 
in  the  business  oi  manufacturing,  is  to  be 
decided  upon  the  proofs.  The  court  will 
look  at  its  title,  its  articles  of  association  or 
charter,  and  the  prcyisions  of  the  statute  un- 
der which  the  incorporation  has  been  effected. 
If  these  do  not  effectually  settle  the  character 
of  the  company,  recourse  must  then  be  had 
to  the  business  organization,  the  character 
of  the  plant,  and  the  actual  business  entered 
upon.  Applying  these  tests  to  this  case,  we 
could  not  hold  that  the  company  was  organ- 
ized for  mining,  or  for  any  purpose  other 
than  that  of  manufacturing.  It  has  shown 
by  its  name,  its  legal  organization,  the  stat- 
ute under  the  provisions  of  which  it  was 
incorporated,  and  by  its  whole  course  of  cor- 
porate conduct,  that  it  was  organized  for 
manufacturing  iron  and  steel,  and  for  no 
other  purpose.  It  is  therefore,  within  the 
words  ana  tiie  spirit  of  the  Act  of  1889,  a 
manufacturing  company,' and  as  such  entitled 
to  exemption  from  taxation  on  its  capital 
stock.  Having  reached  this  conclusion,  we 
congratulate  ourselves  upon  being  able  to  do 
in  this  case  that  which  it  is  rarely  in  our 
power  to  do,  reverse  a  judgment  of  the  court 
below  with  the  cordial  approval  of  the  court 
by  which  the  judgment  was  rendered. 

The  iudgment  i$  Tever^ed^  and  judgment  is 
enterea  in  favor  of  the  defendant  below,  on 
the  findings  of  the  learned  trial  judge  and 
the  evidence. 

MeCollnm,  «/l,  not  present. 


COMMONWEALTH  of  Pennsylvania 

V. 

JUNIATA  COKE  CO.,  Appt. 

(167  Pa.  607.) 

The  ezereiae  of  the  power  to  mine  ita 
own  coal  by  »  mannfkctnring  eorpo* 
ration  to  supply  itself  in  part  with  the  raw  ma- 
terial used  by  it  does  not  defeat  the  exemptioD 
of  the  capital  stock  of  the  manufacturiofr  com- 
pany from  taxation,  under  the  Act  of  1880,  but 
requires  such  exemption  to  be  limited  to  that 
part  of  the  capital  which  Is  used  exclusively  in 
manufacturing. 

(October  2. 1808L> 

APPEAL  hy  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Dauphin 
Countv  which  confirmed  a  tax  account  against 
defendant's  capital  stock,  which  had  been  set- 


tled by  the  auditor-general  and  state  treasurer. 
Reverted, 

Defendant  claimed  to  be  exempt  from  tax- 
ation under  the  provisions  of  the  Act  of  June 
1,  1889,  which  provides:  "The  provisions  of 
this  section  8)iall  not  apply  to  the  taxation  of 
the  capital  stock  of  corporations,  limited  part- 
nerships, and  joint-stock  associations  organ- 
ized exclusively  for  manufacturing  purposes 
and  actually  carrying  on  manufacturing  within 
the  state,  except  companies  engaged  in  the 
brewing  or  distilling  of  spirituous  or  malt 
liquors,  and  such  as  enjoy  and  exercise  the- 
right  of  eminent  domain. 

The  court  below  refused  to  recognize  the 
exemptitm  and  entered  judgment  against  de- 
fendant for  the  full  amount  of  the  tax. 

Further  facts  appear  in  the  opinion. 

Mesgrs.  Lrman  D.  Gilbert.  John  H» 
Weiss  and  M.  M.  Cochran,  for  appellant: 

When  the  legislature  in  the  twenty-first  sec- 
tion of  the  Revenue  Act  of  1880  exempted 
from  taxation  the  capital  stock  of  corporations, 
it  had  in  view  companies  having  a  franchise 
for  mining  coal  and  included  them  within  the 
tax  exemption. 

Com,  V.  Iforthsrn  Electric  L.  db  P.  Co.  14  It, 
R.  A.  107.  145  Pa.  105. 

The  court  did  not  exempt  that  portion  of  the 
capital  stock  of  the  appellant  which  was  em- 
ployed in  strictly  manufacturing  operations. 
To  this  partial  measure  of  right  the  appeUant 
is  undoubtedly  entitled. 

Cam.  V.  Lackawanna  Iron  dt  Coal  Co.  12^ 
Pa.  846. 

Messrs.  W.  U.  Hensel*  Atty-Oen.,  and 
James  A.  Stranahan,  Deputy  Atty-Qen,^ 
for  the  Commonwealth. 

WiUiams,  J.,  delivered  the  opinion  of  the- 
court: 

This  case  involves  a  question  not  settled  by* 
Com.  V.  PotUtiUe  Iron  <t  Steel  Co.,  ante,  228,. 
which  has  just  been  decided.  In  that  case  a 
power  had  been  conferred  upon  a  manufactur- 
ing company  to  mine  its  raw  materials,  but 
when  the  company  came  to  make  its  invest- 
ments and  organize  its  business  it  discarded 
this  power,  and  arranged  to  supply  itself 
with  Its  materials  and  fuel  by  purchase.  We 
held  in  that  case  that  the  mere  possession  of: 
a  power  ancillary  to  its  manufacturing  busi- 
ness, which  had  never  been  used,  and  the  use- 
of  which  had  been  effectually  declined  by  the 
character  of  its  business  organization,  did 
not  deprive  a  manufacturing  company  of  the 
exemption  of  its  capital  stock  from  taxatioa 
under  the  proviso  in  the  Act  of  1880.  In  this, 
case  we  have  the  power  to  mine  coal  for  the 
manufacture  of  coke,  and  we  have  the  con- 
tinued use  of  this  power  as  a  means  of  pro- 
viding itself  with  the  coal  from  which  the- 
coke  is  made.  The  production  of  coke  from 
coal  is  a  process  of  manufacture.  The  pro- 
duction of  coal  by  removing  it  from  its  bed 
and  bringing  it  to  the  surface  is  a  process  of' 
mining.  They  have  no  necessary  connection. 
The  legislature  has  seen  fit  to  separate  and 
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manufacturlnff  corporations  from  taxation  which  Electric  L.  ft  P.  Co.  (Pa.)  14  L.  R.  A.  107,  with  noe«- 
has  become  in  recent  years  a  question  of  much  Im-  on  the  question.  What  constitutes  manufactured 
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itlassify  corporate  powers,  and  to  confer  upon 
one  class  of  corporations  an  exemption  from 
taxes  which  other  classes  are  required  to 
pay.  Manufacturing  companies  must  pur- 
chase their  supplies  in  the  market.  It  may 
be  convenient  for  them  to  produce  their  raw 
material,  as  in  the  case  of  the  appellant,  and 
the  denial  of  the  power  to  do  so  may  work 
some  inconvenience,  and  increase  the  cost  of 
the  manufactured  article ;  but  the  exemption 
is  conferred  upon  the  manufacturer,  as  dis- 
tinguished from  the  mining,  the  transporta- 
tion, the  storage,  or  other  business  agency 
employed  in  handling  the  raw  material — the 
fuel— and  other  supplies  required  by  the 
manufacturer.  It  ou^ht  not  to  be  extended 
80  as  to  cover  operations  outside  the  legiti- 
mate processes  of  manufacturing.  We  are 
in  this  case  to  determine,  therefore — First, 
whether  the  appellant'  is  a  manufacturing 
company ;  next,  whether,  if  a  manufacturing 
company,  it  is  using  any  part  of  its  capital 
in  such  a  manner  as  to  infringe  upon  the  field 
occupied  by  corporations  that  are  required 
to  pay  taxes  on  their  capital  stock.  We 
understand  from  the  findings  of  the  court 
below  and  from  the  evidence  that  this  com- 
pany was  organized  as  a  manufacturing  com- 
pany, and  has  been  steadily  engaged  in  the 
manufacture  of  coke.  We  understand  that 
it  has  the  power  to  mine  its  own  coal,  and 
has  in  fact  done  so  from  the  first,  and  that  it 
has  in  this  way  supplied  itself  in  part  with 
the  raw  material  it  has  used.  This,  as  we 
have  held  in  Com,  t.  Potttmlle  Iron  4b  Stesl 
Co.,  supra,  does  not  strip  it  of  its  character 
as  a  manufacturing  company,  or  of  the  pro- 
tection which  the  law  has  extended  to  man- 
ufacturers. But,  on  the  other  hand,  the  fact 
that  its  business  is  manufacturing  will  not 
enable  it  to  bring  under  the  protection  of  its 
privilege  any  ancillary  line  of  business  in 
which  it  may  find  it  economical  or  convenient 
to  engage  or  cover  the  employment  of  its 
capital  lor  any  other  than  strictly  manufact- 
uring purposes.  What,  then,  is  tiie  situation 
of  the  appellant?  It  is  in  name,  in  business 
purposes,  and  in  product  prepared  for  the 
market,  a  manufacturing  company.  In  the 
conduct  of  its  manufacturing  business  it  seeks 
to  cheapen  its  raw  material,  and  thereby  the 


cost  of  its  product,  by  mining  the  coal  It 
consumes.  This  is  not  necessary  to  the  proc- 
ess of  manufacture,  though  it  may  be  both, 
economical  and  convenient  for  the  manufact- 
urer. It  is  therefore  the  employment  of  part 
of  its  capital  for  a  purpose  not  within  the 
letter  or  the  spirit  of  the  exemption.  As  to- 
so  much  of  its  capital  it  is  subject  to  taxa- 
tion, precisely  as  though  no  exem])tion  ex- 
isted. The  use  of  the  word  "exclusively"  in 
the  proviso  in  the  Act  of  1889,  given  the  office 
we  have  assigned  to  it  in  the  Poitsville  Iran 
d:  Steel  Co.  &i8e,  does  not  stand  in  the  way 
of  our  conclusion  in  this  case.  It  was  in- 
tended, as  we  there  held,  to  discriminate 
between  companies  organized  for  the  conduct 
of  two  or  more  lines  of  business  simulta- 
neously and  such  as  were  organized  for  the 
purpose  of  manufacturing.  A  company  in- 
corporated for  the  latter  purpose  will  not  lose 
its  character  or  its  privileges  because  of  an 
effort  to  supply  itself  with  what  it  needs  for 
its  manufacturing  business  in  some  cheaper 
way  than  by  purchase.  Such  effort,  and  the 
reservation  of  the  power  to  make  it,  are  in 
aid  of  the  purposes  of  the  company  as  a  man- 
ufacturer. Neither  as  to  the  public  nor  the 
commonwealth  is  it  a  change  of  organization 
or  of  busi ness.  Whether  the  appellant  mi nea 
its  coal  or  buys  it  makes  no  difference  with 
its  product,  except  as  to  its  cost.  In  either 
case  it  makes  and  it  sells  coke,  and  nothing 
else.  It  is  not  a  mining  company.  It  neither 
sells  coal  nor  offers  it  for  sale.  It  simply 
seeks  to  provide  itself  by  mining,  instead  of 
purchase,  with  the  coal  needed  for  ita  ovens. 
This,  as  we  have  seen,  is  such  a  use  of  a  part 
of  its  capital  as  takes  the  sum  so  used  out 
from  under  the  exemption  provided  b^  the 
Act  of  1889,  and  subjects  it  to  taxation  in  the 
same  manner  and  at  the  same  rates  that  other 
capital  so  employed  is  subject  to.  This  is 
a  proper  case  for  apportionment.  The  ap- 
pellant is  entitled  to  exemption  as  a  manu- 
facturing company.  Upon  so  much  of  its 
capital  as  is  employed  in  the  effort  to  supply 
itself  with  coal  it  must  pay  taxes. 

Thejvdgment  U  reversed,  and  record  remit- 
ted, that  the  apportionment  may  be  made. 

MeColliim» «/.,  not  present. 


FLORIDA  SUPREME  COURT. 


William  M.  CARNEY  et  al,  Appta,, 

V. 

Jesse  HADLEY  et  aL 

(82  Fla.  844.) 

^1.   Am  »  fl^eneral  rule  two  conditions 
must  concur  to  fciTO  a  court  of  equity 

*Ueadnote«  by  Habbt,  J. 


Jurisdiction  to  eijoin  »  mere  trespass 
on  property:  First,  the  oomplainant's  title 
must  be  admitted,  or  legally  established;  and» 
second,  the  trespass  must  be  of  such  a  nature  as 
to  cause  Irreparable  damage,  not  susceptible  of 
complete  pecuniary  oompeoaatlon.  The  inade* 
quacy  of  the  legal  remedy  is  the  foundation  and 
indispensable  prerequisite  for  the  interpoeition  of 
chancery  in  such  cases,  for  the  reason  that  a  legal 
remedy  has  been  devised  to  redress  such  wrongs* 


NOTB.— Ir^netlon  aaa/lnst  tretpass  to  end  Umber. 

Injunctive  relief  seems  to  have  been  granted 
quite  early  in  cases  of  waste,  but  t|ie  courts  de- 
clined for  a  long  time  to  extend  the  relief  to  cases 
In  which  there  was  no  privity  between  the  parties 
and  which  were  therefore  cases  of  trespass  simply. 

In  Hogg  V.  Mogg,  8  Dick.  870,  in  which  the  de- 
82Ii.R.A. 

8ee  also  30  L.  R.  A.  754. 


f  endant,  with  absolutely  no  right,  persuaded  ten- 
ants to  cut  down  timber,  the  chancellor  refused  an 
injunction  on  the  ground  that  defendant  was  a 
trespasser,  and  as  such  liable  to  an  action  at  law. 

Id  Smith  v.  CoUyer,  8  Yes.  Jr.  80,  where  plaintiffs 
were  in  receipt  of  the  rents,  claiming  as  devisees, 
and  the  defendants  were  cutting  timber,  claiming 
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and  fo  long  aa  this  remedy  la  adequate,  equity  haa 
no  riffht  to  interfere. 

S.  The  practice  of  c^antlafi^li^iinctioiui 
in  cases  of  trespass«  it  seems,  is  more  Ub- 
eral  now  than  it  was  formerly,  but  a  clear  ease  of 
the  inadequacy  of  the  leiral  remedy  must  still  be 
shown  in  order  to  Justify  the  intorf erenoe  of  the 
court  of  chancery. 

8*  While  insolTenej  alone  of  the  de- 
fendant may  not  be  soAeient  to  aiip 
thorise  an  injonetion,  yet  it  is  an  important 
element  in  many  cases  in  determining  whether 
or  not  a  court  of  chancery  should  act  in  grant- 
ing injunctions. 

4.  In  cases  of  repeated  trespasses 
where  it  becomes  necessary  to  quiet  a 
ri^htftd,  admitted*  or  established  pos- 

sessiont*  chancery  has  often  interposed  to  pre- 
▼ent  a  multiplicity  of  suits,  although  there  may 
be  a  remedy  at  law.  This  court  wi]l  not,  how- 
ever, grant  an  injunction  against  one  person 
merely  because  he  is  guilty  of  repeated  tres- 
passes, where  the  legal  remedy  affords  an  ade- 
quate and  complete  redress  in  damages.  The 
rule  seemingly  well  sustained  by  authority  is  that 
before  a  court  of  chancery  will  interfere  to  pre- 
vent a  multiplicity  of  suits,  there  must  be  several 
persons  controverting  the  same  right,  and  each 
standing  upon  his  own  pretension  of  light. 


6*  WhencTer  the  complainant's  title  is 
disputed  in  cases  of  trespass,  a  court  of  equity 
will  not  interfere  by  injunction  on  the  ground 
of  a  multiplicity  of  suits  until  he  has  aueoess- 
f  uUy  established  his  tiUe  by  trial  at  law. 

6*  Where  the  alleir^^  trespass  or 
threatened  ii^nry  is  to  trees  standing^ 
on  land*  in  order  to  Justify  the  granting  of  an 
injunction  by  a  court  of  equity,  it  must  appear 
that  the  trees  are  of  such  peculiar  value  and  im- 
portanoe  to  the  estate  as  that  the  alleged  injury 
to  them  will  so  affect  the  uses  and  purposes  for 
which  the  estate  was  designed  as  to  make  the  in* 
Jury  to  them  an  irreparable  loss  to  the  owner. 
An  allegation  that  the  trees  are  valueless  except 
for  turpentine  and  timber,  and  without  them  in 
a  condition  to  produce  turpentine  and  timber, 
the  land  would  be  of  little  value,  and  that  the 
acts  of  defendants  in  extracting  turpentine  fkt>m 
the  trees  greatly  lessens  their  value  as  timber 
producing  trees,  does'  not  show  that  the  injury 
complained  of  amounts  to  a  destruction  of  the 
estate,  or  that  the  injury  done  could  not  be  ade- 
quately compensated  in  damages.  This  was  the 
rule  prior  to  the  enactment  of  section  1400.  Re- 
vised Statutes. 

(October  9, 18B3.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Escambia  County 


«■  helrs-at-iaw,  the  court  said  that  the  title  of 
plaintiffs  being  denied,  the  case  was  trespass  and 
not  waste  upon  the  showing  of  the  parties,  and  the 
right  being  disputed,  no  order  was  issued  in  the 


In  Oourthorpe  v.  Mapplesden,  10  Yes.  Jr.  200,  in 
which  the  person  cutting  the  timber  was  acting  in 
collusion  with  the  tenant  and  the  suit  was  by  the 
landlord,  the  court  said  that  the  trespass  partakes 
of  the  nature  of  waste  and  that  therefore  the  in- 
junction could  be  granted.  In  that  case  the  some- 
what similar  case  of  Hamilton  v.  Worsefold,  in 
which  an  injunction  was  granted  by  Lord  Thurlow, 
v  cited. 

But  in  Crockf ord  v.  Alexander,  16  Yes.  Jr.  188, 
^he  defendant  had  obtained  possession  under  a 
contract  to  purchase  and  the  court  was  inclined  to 
treat  the  case  as  one  of  trespass,  and  granted  the 
injunction  although  from  the  fkcts  of  the  case  it 
seems  that  it  might  have  been  treated  as  a  case  of 
waste. 

And  in  Lowndes  v.  Settle,  88  L.  J.  Ch.  461,  it  is 
said  that  the  tendency  of  the  decisions  is  to  break 
down  the  distinction  between  trespass  and  waste. 

The  injunction  was  issued  in  Kelly  v.  Bobb,  68 
Tex.  877. 

OowU  eonBcrvative  in  exUndino  relief. 

The  principles  upon  which  the  courts  will  act  In 
granting  an  injunction  to  prevent  cutting  trees 
are  not  yet  settled.  Some  courts  have  granted  the 
relief  in  cases  where  other  courts  have  said  it  was 
not  appropriate,  but  the  general  tendency  is  to  be 
conservative  in  extending  the  use  of  the  writ. 

If  the  cutting  of  timber  is  a  simple  act  of  tres- 
pass for  which  there  may  be  adequate  remedy  at 
law,  injunction  will  not  lie.  Wilson  v.  Hughell, 
Morris  (Iowa)  461;  Oowles  v.  Shaw,  2  Iowa,  496. 

The  injunction  wlU  not  be  granted  to  restrain  a 
mere  trespass,  if  it  is  not  shown  that  the  wrong  is 
not  abundantly  capable  of  compensation  in  dam- 
ages by  ordinary  suit  at  law.  Hateher  v.  Hamp- 
ton, 7  Ga.  48. 

Injunction  will  not  lie  in  case  of  an  ordinary 
trespass  upon  land  and  cutting  down  timber,  where 
the  plaintiff  is  in  possession  and  has  an  adequate 
and  complete  remedy  at  law,— at  least  where  there 

8dL.aA. 


Is  nothing  so  special  and  peculiar  as  to  call  for 
such  relief.  Stevens  t.  Beekman,  PL  Johns.  Gh.  818, 
lL.ed.166. 

me  injunction  will  not  issue  if  it  appears  that  the 
trees  have  no  peculiar  value  and  that  adequate 
compensation  for  their  destruction  maybe  obtained 
at  law.    PoweUv.  Kawllngs,88Md.280. 

Where  plaintiff  is  in  possession  and  the  person 
cutting  the  timber  is  an  utter  stranger,  not  claim- 
ing under  color  of  right,  the  tendency  is  not  to 
grant  an  injunction,  unless  there  be  special  circum- 
stenoea,  but  to  leave  the  plaintiff  to  his  remedy  at 
law:  but  if  the  acts  tend  to  a  destruction  of  the  es- 
tete,  an  injunction  may  be  granted.  Lowndes  t* 
Bettle,  88  L.  J.  Ch.  46L 

An  injunction  will  not  lie  to  prevent  the  oommia* 
slon  or  repetition  of  a  trespass  in  entering  and  cut- 
ting down  timber  on  land  of  which  the  plaintiff  it 
in  possession  as  owner  and  has  adequate  remedy 
at  law  for  the  trespass,  there  appearing  nothing  in 
the  case  so  especial  or  peculiar  as  to  call  for  that 
particular  relief.   Thomas  v.  James,  88  Ala.  728. 

In  Hanson  v.  Oardlner,  7  Yes.  Jr.  80S,  an  injunc- 
tion to  prevent  the  cutting  of  timber  by  defend- 
ants, who  claimed  some  rights  to  common  of  esto- 
vers, was  dissolved,  where  it  appealed  that  the 
plaintiff  had  brought  an  action  to  prevent  the  al- 
leged unlawful  acts  and  had  permitted  himself  to 
be  nonsuited  and  had  subeequently  reoogniaed  the 
claimed  rights  on  the  part  of  the  defendants  in  a 
negotiation  with  defendants  to  compensate  tliem 
for  shutting  them  out. 

A  biU  to  enjoin  a  trespass  is  fatally  defective  if  it 
does  not  aver  a  good  title  in  the  plaintiff,  oontaina 
no  charge  of  insolvency  against  defendants,  and 
does  not  show  that  irreparable  damage  would  re- 
sult if  the  injunction  is  denied.  Western  M.  1^  M. 
Ck>.  V.  Yirginia  Oannel  Goal  Co.  10  W.  Ya.  250. 

An  allegation  in  the  complaint  that  at  a  certain 
time  the  defendants  commenced  cutting  wood  and 
that  they  ^*threaten  and  intend,  as  the  complainants 
believe,  to  cut  down  and  take  away  very  large 
quantities  of  wood  and  timber,*^  Is  not  sufficient  a> 
cause  an  interference  by  injunction.  Gomelius  t* 
Poet,  9  N.  J.  Bq.  196. 

The  injunction  will  not  be  granted  where  there 
has  been  nothing  excepting  threats  on  the  part  of 
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Id  faTor  of  complainaDts  in  a  suit  brought  to 
€Dj«iQ  defendantB  from  oommittinff  certain  al 
leged  trespasses  on  oomplaiDants  land,     ^' 


Be- 


Statement  bv  Mabry*  J.: 

This  is  a  bill  for  an  injunction  filed  by 
appellees  against  appellants.  The  bill  al- 
leged that  complainants  were  the  owners  in 
fee  of  a  certain  tract  of  land  situated  in  Es- 
cambia county,  Florida,  consisting  of  six 
hundred  and  forty  acres,  described  by  metes 
and  bounds,  and  known  as  the  Benjamin 
Hadley,  or  Richland  Pond,  tract,  and  that 
they  and  Benjamin  Hadley,  under  whom 
they  claim  title  as  heirs,  had  been  in  posses- 
sion of  this  land  with  interruptions  for  more 
than  sixty  years,  and  were  then  in  possession ; 
that  said  land  was  yery  thickly  studded  with 
pitch  pine  trees  of  large  size  and  of  flrreat 
value,  and  that  defendant  Carney  and*  his 
foreman  Gilchrist  and  Carmichael  haye  from 
time  to  time,  during  two  years  prior  to  filing 
the  bill,  trespassed  upon  the  saia  land  for  the 
purpose  of  boxing  the  trees,  and  thereby 
proaucing  turpentine  which  they  haye  re- 
moyed  from  said  trees  and  from  said  land ; 
that  not  :nly  doe3  the  removal  of  the  turpen- 


tine from  said  trees  and  land  depriye  com- 
plainants of  the  said  turpentine  and  the  value 
thereof,  but  its  extraction  from  said  trees 
greatly  lessens  the  value  of  the  same  as  timber 
producing  trees,  and  except  for  the  purpose 
of  the  production  of  turpentine  and  timber 
said  trees  are  valueless ;  that  said  trees  con- 
stitute in  large  part  the  value  of  said  land, 
and  without  them  in  a  condition  to  be  made 
valuable  for  turpentine  and  timber  the  said 
land  is  of  little  value ;  that  the  trespasses  of 
respondents  are  continuous  and  frequent,  and 
they  threaten  not  only  to  trespass  in  the  fut- 
ure upon  said  land  for  the  purpose  of  remov- 
ing turpentine  already  collected  in  boxes  on 
the  trees,  but  from  time  to  time  to  trespass 
for  the  purpose  of  boxing  and  re-scraping 
said  trees;  and  that  said  respondents  reside 
in  the  state  of  Alabama  and  are  possessed  of 
no  property  of  any  kind  in  the  state  of  Flor- 
ida, and  unless  they  are  restrained  from  their 
said  repeated  and  innumerable  trespasses, 
complainants  are  remediless,  save  by  repeat- 
ed, vexatious,  and  multiplied  suits  against 
respondents,  which  would  be  fruitless  in  the 
state  of  Florida  because  of  their  alleged  want 
of  property  in  this  state.  The  bill  prays 
among  other  things  for  an  order  restraining 


the  defendant.   Griffin   v.  Winne,   10  Hun,  071; 
Woods  y.  Kirkland,  8  La.  Ann.  887. 

Tlw  injunction  may  "be  awarded  if  th^re  it  no  ade^ 
quote  remedy  al  law. 

Subject  to  some  dlsaflrreemeat  as  shown  below  as 
to  how  far  the  Utle  must  be  tint  settled,  the  Ren- 
eral  rule  is  that  equity  will  aid  by  Injunction  if 
there  to  no  adequate  remedy  at  law.  There  is,  how- 
eyer,  aome  further  disagreement  as  to  when  there 
Is  and  when  there  to  not  such  remedy. 

Id  Kerlln  y.  West,  4  N.  J.  Eq.  462,  it  to  said  thatin 
«ppl]rlnir  the  principle  of  injunctiye  protection  to 
woodland  it  to  not  always  easy  to  dtooriminafce  be- 
tween the  mere  trespass  and  the  Irreparable  mis- 
chief which  may  destroy  the  Inheritance  or  jeopard 
its  value:  that  being  done  the  case  to  clear. 

To  justify  the  interposition  of  an  injunction  the 
threatened  injury  must  be  irreparable.  Lelninger*8 
App.106Pa.aB6. 

The  in  junction  will  not  issue  if  it  is  not  st  own 
that  the  trespass  to  destructiye  of  the  estate.  Mc- 
Millan v.  Ferrell,  7  W.  Va.  223. 

An  injunction  will  Ue  to  prevent  the  cutting 
down  of  trees  on  the  boundary  line  of  tw6  adjoln- 
ioff  owners,  if  such  conduct  would  cause  irrepar- 
l>le  injury  to  the  complaining  party.  Musoh  v, 
Burkhart,  12  L.  R.  A.  484*  88  Iowa,  801. 

In  West  Point  Iron  Ck>.  y.  Reymert,  46  K.  T.  708, 
ttaiber  to  plaeed  in  a  class  of  subjects  which  the 
4X>urt  said  are  protected  by  injunction,  upon  the 
ground  that  injuries  to  and  depredations  upon 
them  are  or  may  cause  irreparable  damage,  and 
•too  with  a  yiew  to  prevent  a  multiplicity  of  ac- 
tions for  damages  that  might  accrue  from  a  con- 
tinuous violation  of  the  rights  of  the  owners. 

The  fact  that  the  damage  to  charged  to  be  almost 
Instead  of  absolutely  Irreparable  will  not  defeat  the 
injunction.   Dayto  y^  Beed,  14  Md.  152. 

When  remedy  al  law  it  ifkodequaU. 

U  complainant  has  bought  land  In  proximity  to 
bto  mill  for  the  timber  trees  it  contains  and  an  ac- 
tion at  law  cannot  be  tried  before  defendant  has 
•tripped  the  land  of  the  trees,  injunction  may  be 
granted,  because  the  loss  of  the  use  of  the  mill 
and  the  profits  cannot  be  reooyered  at  law.  Wads- 
worth  y.  Goree  (Ala.)  April  12. 1802. 
23L.R  A* 


If  plaintiff  to  a  married  woman  and  seeks  to  re» 
strain  defendant  from  cutting  timber  on  lands  be- 
longing to  her  separate  estate  under  a  license  from 
her  husband  as  trustee,  there  to  not  an  adequate 
remedy  at  law  and  an  injunction  will  be  Issmd* 
Thomas  y.  James,  82  Ala.  728. 

If  a  farm  contain  a  small  tract  of  woodland,  the 
preseryatlon  of  which  Is  necessary  for  the  proper 
use  of  the  farm,  as  well  as  a  building  site  for  the 
owner*s  residence,  many  of  the  trees  being  large 
and  of  ancient  growth,  the  destruction  of  them  by 
a  naked  trespasser,  without  title  or  claim  of  right 
leaying  the  owner  without  wood,  shade,  or  proper 
buil'ling  site,  to  ground  for  an  injunction.  Powell 
v.  Cheshire,  70  Ga.  857. 

Destroying  the  fruit  and  ornamental  trees  and 
shrubk)ery  around  a  dwelling  house  in  a  city  to  ir- 
reparable damage.  Wltoon  v.  Mineral  Point,  80 
Wto.l6Q. 

Injunction  will  lie  to  restrain  a  trespasser  from 
cutting  the  trees  growing  on  the  only  wood-lot 
owned  by  the  plaintiff,  when  it  works  a  permanent 
injury  to  the  land,— especially  when  there  to  no  de- 
nial of  the  allegation  of  irreparable  injury.  Smith 
y.  EU)ck,  60  Yt.  282. 

Acts  which  will  result  in  the  destruction  of  all 
the  timber  on  a  man*s  home  plantation,  where 
wood  and  timber  are  necessary  to  the  enjoyment 
of  the  property  in  that  character  will  justify  an 
injunctioiL    Dayto  y.  Beed,  14  Md.  152. 

Where  the  land  belongs  to  complainant  and  to 
occupied  by  him  as  a  dwelling  plantation  contain- 
ing timber  particularly  valuable  to  the  estate,  de- 
fendants will  be  enjoined  from  clearing  up  the 
timber  land  and  conyerting  it  into  waste  and  past- 
ure land.  Shipley  y.  Rltter,  7  Md.  406,  61  Am. 
Dec  871. 

To  warrant  the  injunction,  it  must  appear  that 
the  trees  haye  a  peculiar  value,  or  are  of  great  im- 
portance to  the  estate,— as  that  they  are  fruit  or 
ornamental  trees,  or,  if  timber  and  wood,  that  the 
enjoyment  of  the  estate  will  be  so  affected  by  their 
destruction  as  to  make  the  damage  irreparable. 
Green  v.  Keen,  4  Md.  26. 

Cutting  maple  timber  which  to  the  chief  yalue  of 
the  estate,  to  Irreparable  injury  within  the  power 
of  equity  to  preyenU  Butman  y.  James,  84  Minn. 
647. 
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appellants  from  trespassiDg  upon  the  said 
land  for  the  purpose  of  boxing  or  scraping 
or  otherwise  injuring  the  trees  upon  said 
land,  and  from  removing  the  turpentine  al- 
ready in  the  boxes  on  the  same. 

The  injunction  as  prayed  for  was  granted, 
and  respondents  answered  the  bill.  The  an- 
swer denies  the  allegation  that  complainants 
were  the  owners  of  the  said  tract  of  land,  or 
any  part  of  ,it,  or  that  they  or  any  of  them 
were  then  in  possession  of  the  same,  or  have 
at  any  time  been  in  possession  except  for  a 
few  davs  during  the  month  of  March,  1888, 
when  they  or  their  agents  went  upon  a  por- 
tion of  said  land,  but  were  notified  that  they 
were  trespassers  by  Carney,  one  of  the  re- 
spondents, or  his  agent,  and  they  shortly 
thereafter  left  said  premises  and  have  not 
since  made  any  effort  to  take  possession  of 
sam'e;  that  said  land  was  deeded  December 
18,  1820,  by  Benjamin  Hadley.  the  ancestor 
through  whom  complainants  claim  title,  for 
valuable  consideration  to  one  William  Den- 
man,  and  the  same  has  never  been  reconveyed 
to  said  Hadley  or  his  heirs ;  that  said  land 
belongs  to  and  Is  the  propertv  of  William 
M.  Carney,  one  of  the  respondents,  and  that 
he  is  in  possession  of  same  as  owner  and  ad* 


versely  to  all  others,  and  has  been  so  in  pos- 
session since  the  81st  dav  of  August,  1882, 
when  the  same  was  deeoed  to  him  by  John' 
D.  Heilly  for  valuable  consideration,  and. 
said  deed  was  duly  recorded  on  the  16th  day 
of  February,  1888.  Further,  that  when  said 
Reilly  executed  said  deed  he  was  in  actual 
possession  of  said  land  as  owner  thereof  under 
a  deed  conveying  same  to  him  by  James  J. 
Milstead,  bearing:  date  March  27,  1852,  and 
that  he  (Reilly)  had  been  in  possession  of  the 
said  land  since  the  date  of  said  deed ;  that 
said  Milstead  at  the  time  of  making  said  deed 
to  Heilly  was  in  possession  of  said  land  un- 
der chain  of  title  from  said  William  Denman, 
to  whom  Benjamin  Hadley  had  conveyed. 

The  allegation  that  respondents  were  with- 
out property  in  the  state  of  Florida  is  denied, 
and  it  is  averred  that  Carney,  one  of  them, 
owns  about  six  thousand  acres  of  land  in- 
Escambia  county,  Florida,  and  further,  that 
a  suit  for  damages  alleged  to  have  been  sus- 
tained by  complainants  by  reason  of  the  al- 
leged trespasses  on  the  part  of  respondents ' 
was  then  pending  between  said  parties  iit 
Escambia  county,  Alabama.  It  is  also  al- 
leged that  the  matters  contained  in  complain- 
ants' bill  are  determinable  at  law,  and  do 


The  destruction  of  forest  and  other  trees  is  an 
irreparable  injury  from  which  parties  may  be  re- 
BtralDed  by  injunotion.  De  ia  Croix  v.  Villere,  11 
La.  Ann.  39. 

Cutting  timber  on  land  is  an  irreparable  injury, 
where  it  constitutes  the  obief  value  of  the  prop- 
erty.   Shreve  v.  Black,  4  N.  J.  Eq.  177. 

But  it  has  been  held  that  cutting  ofE  the  timber 
fk^m  a  tract  of  pine  land,  valuable  only  or  chiefly 
for  the  wood  on  it,  is  not  such  a  case  of  irreparable 
mischief  as  will  warrant  the  granting  of  an  in- 
junction.   West  V.  Walker,  8  N.  J.  Bq.  279. 

A  plaintiff  in  possession  who  has  reserved  for 
preservation  Rome  young  growing  walnut  trees 
may  maintain  a  suit  for  injunction  against  a 
mere  trespasser  who  is  attempting  to  cut  them 
down.    Thatcher  v.  Humble,  67  Ind.  444. 

But  in  Dunkart  v.  Rinehart,  87  N.  C.  224,  it  was 
held  that  the  cutting  and  carrying  away  of  walnut 
trees  does  not  of  itself  show  irreparable  injury. 

In  some  of  the  cases  the  Insolvency  of  defendant 
in  addition  to  the  acts  which  he  is  committing  may 
render  the  remedy  at  law  inadequate  when  tfais  acts 
themselves  would  not  do  so. 

Thus' an  allegation  that  a  trespasser  is  about  to 
oommit  irreparable  injury  by  boxing  and  working 
turpentine  trees  and  by  cutting  timber  and  making 
staves,  leaving  the  land  fit  only  to  be  cultivated  for 
its  products,  without  an  averment  of  the  defend- 
ants Insolvency,  is  insufficient.  Cteuse  v.  Perkins, 
fi6  N.  C.  177,  eo  Am.  Dec.  728. 

8o  it  is  said  that  to  warrant  the  injunction  the  de- 
fendant must  be  insolvent  or  the  injury  irrepara- 
ble, so  that  adequate  compensation  cannot  be  ob- 
tained at  ]aw.    Hillman  v.  Hurley,  83  Ky.  628. 

Cutting  timber  on  the  land  of  another  without 
color  ol  title  may  be  enjoined  as  a  destructive  tres- 
pass. If  the  defendant  is  Insolvent  and  the  injunc- 
tion is  necessary  to  prevent  a  multiplicity  of  suits. 
Echcrt  V.  Ferst,  10  Phila.  514. 

The  mere  fact  that  the  timber  on  the  land  ia  needed 
for  developing  the  minerals  lying  under  it,  and  that 
there  is  no  other  timber  in  the  neighborhood  and 
no  means  of  easily  obtaining  any,  is  not  sufficient 
to  warrant  an  injunction,  if  it  is  not  shown  that 
defendant  ia  not  pecuniarily  responsible  for  the 
damage  done.  Heaney  v.  Butte  ft  M.  C  Co.  10 
Mont.  690. 

22L.II.A* 


MultiplieUv  of  suits. 

The  circumstances  may  be  such  as  to  Justify  the- 
injunction  to  prevent  a  multiplicity  of  suits. 

The  injunction  may  be  allowed  for  the  purpose 
of  preventing  a  multiplicity  of  suits,  where  one  ac- 
tion at  law  has  been  decided  in  favor  of  the  com- 
plainant and  another  action  is  pending  in  which, 
the  same  question  is  raised.  Livingston  v.  Living-- 
ston,  6  Johns.  Ch.  500, 2  L.  ed.  108. 

But  it  has  been  held  that  the  fact  that  the  tres- 
passer  is  guilty  of  continued  and  repeated  tres> 
passes  win  not  authorize  an  injunction  to  prevent 
a  multiplicity  of  suits.  Hatcher  v.  Hampton,  7* 
Ga.40. 

Where  plaintiff,  the  owner  of  agricultural  land 
containing  an  orchard  of  fruit  trees  and  also  orna- 
mental trees  and  shrubbery,  had  recovered  two 
verdicts  against  a  mining  company  for  entering 
upon  the  land  and  destroying  the  trees  in  their 
mining  operations,  the  court  granted  an  injunction 
against  further  trespasses  on  the  ground  that  the- 
plaintiff  was  not  obliged  to  take  the  money  for  the 
property  destroyed.    Daubenspeck  t.  Grear,  IB 

CaLU4. 

* 

The  ligation  of  possession  or  title. 

The  influence  of  the  conservative  tendency  of 
the  courts  has  created  some  confusion  as  ta 
what  must  be  the  state  of  the  title  or  possession  in 
order  to  warrant  the  relief.  On  the  yone  side  it  is 
held  that  the  action  will  not  lie,  unless  it  is  shown 
that  plaintiff  is  not  only  entitled  to  the  possession* 
but  that  he  is  in  actual  possession.  Hillman  v. 
Hurley,  82  Ky.  888. 

Also  the  injunction  cannot  be  sustained  if  th«^ 
complainant  fails  to  show  title  in  himself.  Tate  v. 
Vance,  27  Gratt.  571. 

Also  if  plaintiff  fails  to  show  that  he  baa  the  title 
to  the  land  or  the  possession  pf  it,  the  injunction 
will  not  issue.    Wearin  v.  Munson,  62  Iowa,  466. 

But  on  the  other  side  In  Hicks  v.  Michael,  15  CaL 
116,  the  court  seems  to  regard  it  as  settled  that  a 
plaintiff  out  of  possession  may  have  an  injunction 
to  prevent  waste  of  the  estate,  even  before  he 
brings  his  action  at  law:  but  it  is  stated  that  ordi- 
narily the  injunction  will  not  be  granted  before  a. 
hearing  on  the  merits,  except  in  cases  of  urgent 
necessity  or  when  the  subject-matter  of  the  com-- 
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not  constitute  any  ground  for  relief  in  a  oourt 
of  equity,  and  pray  the  same  advantage  by 
tbeir  answer  as  if  they  had  demurred  to  said 
bill. 

Respondents  moved  to  dissolve  the  injunc- 
tion because  the  material  allegations  of  the 
bill  had  been  denied,  and  at  a  subsequent 
date  moved  to  dissolve  the  injunction  and 
dismiss  the  bill  for  want  of  iurisdiction  in 
the  court  appearing  upon  the  face  of  the  rec- 
ord. The  motions  to  dissolve  were  refused 
and  the  case  proceeded  regularly  to  final 
hearing,  when  upon  the  pleadings  and  proofs 
a  final  decree  was  rendered  adjudging  com- 
plainants to  be  the  owners  of  the  land  in 
question,  and  that  the  respondents  and  their 
agents  and  attorneys  be  perpetually  enjoined 
from  going  upon  said  land  to  box  or  scrape 
the  pine  trees  thereon  or  to  remove  any  tur- 
pentine therefrom,  and  from  committing  any 
acts  of  trespass  on  the  land.  Respondents 
appealed. 

Messrs.  Mallorjr  A  Maxwell  for  appel* 
lants. 
No  appearance  for  appellees. 


MabrjTy  J,,  delivered  the  opinion  of  tho 
court : 

According  to  the  allegations  of  the  bill  be- 
fore us,  the  acts,  against  the  doing  of  which 
an  injunction  was  sought  and  obtained, 
amounted  to  a  trespass  upon  real  estate.  This 
trespa.ss,  according  to  the  bill,  consisted  in 
entering  upon  land  of  complainants,  boxing 
the  pine  trees  standing  thereon  for  the  pro- 
duction of  turpentine  and  the  removal  of  the 
turpentine  from  the  trees  and  the  land.  The 
case  arose  and  was  determined  in  the  circuit 
court  before  the  enactment  of  chapter  3884, 
Laws  of  1880,  and  must  be  disposed  of  inde- 
pendently of  the  provisions  of  that  Act. 

Courts  of  equity  do  not  ordinarily  extend 
the  harsh  remedy  of  injunction  to  cases  of 
trespass,  but  leave  the  redress  of  such  griev- 
ances to  the  courts  of  law  where  originallv 
jurisdiction  in  such  matters  was  lodged.  It 
IS  said  that  originally  courts  of  equity  did 
not  grant  injunctions  to  restrain  trespasses  in 
any  case,  but  whether  in  analogy  to  the  rem- 
edy to  prevent  waste,  or  to  prevent  injuries 
supposed  not  to  be  adequately  recompensed 
by  damages  in  the  legal  forum,  it  is  now 


plaint  Is  free  from  oontroversy,  or  irreparable  In- 
jury wili  be  pToduoed  by  its  continuance. 

So  if  an  heir  is  in  poflsession  disputing  the  validity 
^  of  the  will,  be  may  be  restrained,  pending  proceed- 
ings to  determine  the  validity  of  the  will«  from 
cutting  timber,  which  amounts  to  spoliation. 
Ftngal  V.  Blake,  2  MoUoy,  50. 

But  if  the  defendant  is  in  possession  and  building 
In  the  ordinary  course  of  agriculture,  the  injunc- 
tion will  not  issue  merely  on  the  ground  that  he  is 
insolvent    Thompson  v.  Williams,  64  N.  G.  178. 

So  where  a  defendant  is  in  poBsession,  and  a 
plaintiff  claiming  possession  seeks  to  restrain  him 
from  cutting  timber,  tbe  oourt  will  not  interfere, 
unless  the  acts  amount  to  such  flagrant  instances 
o(  spoliation  as  to  justify  the  oourt  in  departing 
from  the  general  rule.  Lowndes  v.  Bettle,  88  L. 
J.  Ch.  451. 

And  if  a  person  claiming  ownership  seeks  to  re- 
cover land  from  one  in  possession,  before  he  can 
enjoin  the  cutting  and  boxiniir  of  turpentine  trees 
by  the  latter,  he  must  show  that  defendant  is  una- 
ble to  respond  In  damages.    McCormick  v.  Nixon, 

sa  X.  c.  us. 

So  it  has  been  held  that  a  denial  of  the  pialntUTs 
title  defeats  the  suiK 

The  aUegation  of  an  adverse  claim  by  defendant 
to  tbe  land  presents  an  obstacle  to  kijunotive  re- 
lief; especially  when  no  suit  at  law  Is  pending  or 
offered  to  be  brought  to  establish  the  plaintllTs 
right.    West  v.  Walker,  8  N.  J.  Eq.  279. 

Where  there  is  a  contest  between  the  parties  for 
the  poesession  of  the  land,  each  claiming  the  legal 
title,  and  the  answer  fairly  meets  every  material 
allegation  of  the  complaint  and  denies  insolvency, 
tbe  injunction  will  not  be  granted  to  restrain  the 
working  of  turpentine  trees.  Bell  v.  Ghadwiok, 
71  N.  C.  329. 

Although  it  has  been  held  that  in  a  suit  for  in- 
junction to  prevent  the  cutting  down  of  trees,  the 
bill  may  be  read  as  an  aflSdavit  to  contradict  the 
answer.    Lloyd  v.  Heath,  46  N.  C.  41. 

The  injunction  will  not  be  granted  if  It  appears 
from  the  pleadings  that  the  title  to  the  premises  is 
disputed,  and  the  facts  do  not  show  that  the  dam- 
age would  be  irreparable.  Schoonover  v.  Bright, 
24  W.  Va.  408. 

An  injunction  will  not  be  issued,  in  a  suit  by  the 
United  States  to  annul  a  railroad  land  grant,  to 
tirerent  the  cutting  of  timber  on  the  land  in  dis- 
82  L.  R.  A. 


pute  prior  to  a  Judgment  of  forfeiture,  if  the  plead- 
ings in  the  case  set  out  facts  which,  if  proved,  will 
sustain  the  title  in  the  railroad  company.  United 
States  V.  Southern  Pao.  K.  Co.  56  Fed.  Rep.  566. 

But  it  has  been  said  that  where  a  person  in  pos- 
session seeks  to  restrain  one  who  claims  by  an  ad- 
verse title,  the  tendency  is  to  grant  an  injunction, 
at  least  if  the  acts  done  either  constitute  or  tend 
to  constitute  a  destruotion  of  tbe  estate.  Lowndes 
V.  Bettle,  83  L.  J.  Ch.  451. 

It  has  been  held  that  a  defendant  in  possession 
under  color  of  title  will  not  be  disturbed. 

A  defendant  having  color  of  title  to  the  property 
and  being  in  possession  will  not  be  enjoined  from 
cutting  timber  therefrom  pending  an  action  to  try 
the  title.    Shreve  v.  Black,  4  N.  J.  Eq.  177. 

Defendants  will  not  be  restrained  from  cutting 
timber  pending  a  suit  to  try  the  title.  If  their  an- 
swer shows  that  the  title  has  been  in  litigation  for 
many  years,  and  that  ttaey  %ave  maintained  their 
right  to  the  property  during  all  that  time.  Cor- 
nelius V.  Post,  9  N.  J.  Eq.  196. 

The  injunction  will  not  be  granted  if  the  defend- 
ant is  in  possession  claiming  exclusive  title  and 
was  in  the  actual  possession  at  the  time  that  plain- 
tiff acquired  his  right.  Powers  v.  Heery,  B.  M» 
Charlt.  (Ga.)  523. 

Preventing  waste  pending  litiflfotion. 

Some  of  the  cases  have,  however,  manifested  a 
tendency  to  impound  the  subject-matter  of  a  litiga- 
tion and  preserve  it  in  statu  quo  whenever  such 
relief  has  been  asked. 

If  the  title  is  in  dispute  equity  may,  in  its  discre- 
tion, enjoin  the  cutting  of  timber  upon  the  prem- 
ises until  the  question  of  title  has  been  settled. 
Griffith  V.  Billiard,  64  Vt.  643. 

It  is  not  necessary  that  the  legal  title  should  be 
established  before  the  aid  of  equity  is  sought,  but 
if  the  bill  sets  out  that  an  action  has  been,  ur  is 
about  to  be,  instituted  for  the  purpose  of  estab- 
lishing the  title,  an  injunction  may  be  issued  to 
preserve  the  subject-matter  of  the  action.  Chiuse 
V.  Perkins,  66  N.  C.  177, 69  Am.  Deo.  T28. 

The  injunction  will  be  granted  to  preserve  the 
estate  pending  a  suit  to  try  the  title.  Shubrick  v. 
Guerard,  2  Desauss.  Eq.  616. 

Where  there  is  a  controversy  pending  in  equity 
involving  the  title  to  land,  an  injunction  may  bo 
granted  to  restrain  the  oommission  of  waste  pend- 
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firmly  settled  that  injunctions  will  be  grant- 
ed to  restrain  trespasses  under  certain  condi- 
tions. The  inadequacjr  of  the  legal  remedy 
is  the  foundation  and  indispensable  prereq- 
uisite for  the  interposition  of  chancery  in 
such  matters  for  the  obvious  reason  that  a 
legal  remedy  has  been  devised  to  redress  such 
wrons^s,  and  so  long  aa  the  law  provides  an 
adequate  remedy,  equity  has  no  right  to  in- 
terfere. The  general  rule,  as  has  often  been 
stated,  is  that  in  order  to  ^ive  the  court  of 
equity  jurisdiction  to  enjoin  torts  to  prop- 
erty, two  conditions  must  concur:  First, 
the  complainant's  title  must  be  admitted,  or 
be  established  by  a  le^al  adjudication ;  and, 
second,  the  threatened  injury  must  be  of  such 
a  nature  as  will  cause  irreparable  damage, 
not  susceptible  of  complete  pecuniary  com- 
pensation. The  courts  have  'generally  ac- 
cepted the  statement  of  the  rule  hc^re  given  as 
correct,  although  they  have  encountered  con- 
siderable difficulty  in  its  application  to  the 
facts  of  the  various  cases  that  have  arisen  out 
of  the  complication  of  human  transactions. 
JerofM  v.  &0M,  7  Johns.  Ch.  315,  2  L.  ed. 
805,  11  Am.  Dec.  484 ;  GauM  v.  Perkins,  56 
N.  C.  177,  «9  Am.  Dec.  728 ;  McMillan  v. 
FerreU,  7  W.  Va.  223 ;  CitizeTis  Coach  Go,  v. 
Camden  Harae  JR.  Co,  20  N.  J.  £q.  209; 
JEkiMkamp  v.*  Schroder,  45  Mo.  505 ;  Bamil- 
ton  V.  Slj/,  4  Gill,  84;  Catching  v.  Terrell, 
10  Ga.  576;  Frederick  v.  Oroeh^m,  80  Md. 
436 ;  Indian  Biver  8.  B,  Go,  v.  East  Coast 
Transp.  Co,  28  Fla.  887.  To  authorize  the 
issuance  of  the  writ  of  injunction  by  a  court 
of  chancery  the  injury  threatened  must  be  of 
such  a  peculiar  nature  that  compensation  in 
money  cannot  atone  for  it.    The  view  ex- 


pressed by  Chancellor  Kent  Is,  that  **  it  must 
be  a  strong  and  peculiar  case  of  trespass,  go- 
ing to  the  destruction  of  the  inheritance,  or 
where  the  mischief  is  remediless,  to  entitle 
the  party  to  the  interference  of  this  court  by 
injunction."  Jerome  v.  Bass,  supra.  In  one 
case  of  cutting  timber  where  the  petition  al- 
leged that  the  defendants  were  continuing 
the  trespass  with  a  view  to  carrying  away 
the  timber,  and  that  they  intended,  if  not 
restrained,  to  take  and  carry  away  the  timber 
(converted  into  cord  wood)  from  the  prem- 
ises, and  so  dispose  of  it  as  to  put  it  beyond 
the  reach  of  petitioners,  the  court  in  holding 
this  not  to  be  suificient,  said :  **  We  do  not 
say  that  there  may  not  be  cases  where  the 
legal  remedy  would  be  incomplete,  and  in 
which  an  injunction  might  properly  issue. 
For  instance,  as  above  suggested,  the  defend- 
ants might  be  entirely  insolvent ;  the  trespass 
might  grow  into  a  nuisance  or  waste ;  num- 
berless suits  might  have  to  be  brought,  in 
order  to  make  the  remedy,  complete ;  the  tres- 
pass might  be  by  a  party  occupying  a  fidu- 
ciary relation ;  or  the  injury  of  such  a  char- 
acter that  the  loss  would  be  irreparable,  and 
not  be  compensated  in  dollars  and  cents ;  and 
in  any  such,  or  similar  cases,  an  injunction 
might  be  proper."  Cowles  v.  Shaio,  2  Iowa, 
406.  It  is  apparent  that  quite  a  field  for  the 
exercise  of  chancery  powers  is  here  opened 
up,  and  many  cases  show  that  this  court  has 
extended  its  jurisdiction  in  the  directions 
indicated.  It  is  said  that  a  more  liberal 
practice  prevails  now  in  granting  injunctions 
than  obtained  formerlv.  But  the  rule  seems 
to  have  been  adhered  to,  however,  in  the 
cases,  that  a  clear  case  of  the  inadequacy  of 


Inir  the  milt  for  the  preservation  of  tbe  estate. 
Green  v.  Keen,  4  Md.  98. 

An  Injunction  Is  proper  to  preserve  tbe  estate 
for  tbe  benefit  of  those  ultimately  entitled  to  it. 
Fulton  V.  Harman,  44  Md.  251. 

Complainants  In  poeseesion  may,  pending  pro- 
ceedlnsrs  to  determine  the  validity  of  an  allcfred 
title  claimed  by  defendants,  who  are  unable  to  re- 
spond in  damages  for  the  trespasses  committed, 
restrain  the  strtpplDg  of  the  land  of  its  timber 
which  constitutes  its  chief  value.  Sullivan  v. 
Kabb.86Ala.433. 

Where  trees  standing  in  a  lane  were  alleged  by 
plaiotiir  to  belong  to  his  estate  and  to  be  extremely 
ornamental  to  the  mansion  house  and  park,  and 
defendant  claimed  that  the  trees  were  standing  on 
a  part  of  the  waste  of  a  manor  of  which  he  was  the 
lord,  the  injunction  was  granted  to  preserve  the 
property  until  the  title  could  be  determmed  at  law. 
Kinder  v.  Jones,  17  Yes.  Jr.  100. 

Where  complainants  and  those  under  whom  they 
olaim  had  been  in  possession  for  many  years  de- 
fendants, who  were  pecuniarily  irresponsible,  were 
enjoined  from  selling  off  from  the  premises  wood 
and  timber  which  constituted  their  chief  value, 
although  defendant  had  brought  an  action  of 
ejectment  to  try  the  title  to  the  property.  Piper 
V.  Piper,  88  N.  J.  Eq.  81. 

In  Duvall  v.  Waters,  1  Bland,  Ch.  609, 18  Am.  Dec. 
850,  the  chancellor  says  that  it  is  general  practice 
in  Maryland  to  restrain  a  defendant  in  possession 
from  committing  waste  by  cutting  timber  pend- 
ing an  action  at  law  to  establish  the  title. 

But  in  Hamilton  v.  Bly,  4  Gill.  84,  it  is  said  that 
tt  is  not  the  established  chancery  doctrine  to  re- 
strain the  repetition  of  a  mere  trespass  pending  an 
action  to  try  title. 
23  L.  R.  A. 


And  in  another  Maryland  case  in  ^hich  the  ques- 
tion was  not  as  to  the  cutting  of  timber,  it  was  de- 
cided that  an  injunction  will  not  lie  to  restrain  the 
commission  of  a  mere  trespass  pending  proceed- 
ings at  law  to  try  the  right,  except  in  cases  of  Ir- 
reparable mischief,  or  to  prevent  a  multiplicity  of 
suits,  or  where  peculiar  circumstances  Imperative- 
ly demand  such  a  conservative  remedy.  Amelung 
V.  Seekamp,  9  Gill  &  J.  468.  ^ 

If  both  piarties  claim  title,  both  may  be  restrained 
from  interfering  with  the  land  pending  the  settle- 
ment of  the  adverse  olaim.  Johnson  v.  Hall,  83 
Ga.  281. 

Tn  case  of  an  application  for  an  Injunction  against 
interferenoe  with  the  property  on  a  mining  claim, 
in  which  l^e  issuance  of  the  injunction  whs  re- 
sisted on  the  ground  that  the  titte  was  In  dispute* 
the  Supreme  Court  of  the  United  States  said:  '*It 
is  now  common  practice,  in  cases  where  irrepara- 
ble injury  is  being  done  or  threatened,  going  to  the 
destruction  of  the  substanoe  of  the  estate,  such  as 
the  cutting  down  of  timber,  to  exercise  the  author- 
ity of  the  court  to  preserve  the  property  from  de- 
struction, although  the  title  is  in  litigation.**  £r- 
hardt  v.  Boaro,  118  U.  S.  537,  28  L.  ed.  1116. 

And  the  same  doctrine  is  announced  in  a  case 
where  the  alleged  trespass  was  the  placing  of 
buildings  on  the  property,  the  court  declaring  that 
in  cases  where  the  title  is  in  dispute,  a  stronger  and 
clearer  case  of  Irreparable  mischief  must  be  pre- 
sented than  where  the  title  is  undisputed,  LeBoy 
V.  Wright,  4  Sawy.  580. 

In  Wood  V.  Braxton,  M  Fed.  Rep.  100!^  it  is  said 
that  the  Jurisdiction  of  equity  by  way  of  Injunction 
to  prevent  the  cutting  of  timber  is  of  compara- 
tively recent  origin,  but  that  it  is  now  f  nlly  recog- 
nized and  well  established,  and  that  if  the  nature 
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llicllegal  rcmciTy  miist  be  sliown  in  orrler  to 
justify  the  interposition  ot  tiie  court  of  cban- 
eerr  by  tiie  harsh  remedy  of  injunction. 

The  trespasses  alleged  in  the  bill  under 
consideration  consist  m  entering  the  land  of 
complainants  and  boxing  trees  for  the  pro- 
duction of  turpentine.  These  trespasses  arc 
alleged  to  be  continuous  and  frequent,  and 
that  the  defendants  reside  in  the  state  of  Ala- 
bama and  have  no  property  in  this  state: 
also,  unless  the  said  defendants  be  restrained 
from  their  repeated  and  innumerable  tres- 
passes, complainants  were  remediless  save 
by  repeated,  yexatious,  and  multiplied  suits 
which  would  be  fruitless  in  this  state  because 
of  the  alleged  want  of  property  in  this  juris- 
diction by  die  respondents.  The  answer  pos- 
itively denies  the  allegation  in  the  bill  that 
respondents  were  not  possessed  of  any  prop- 
erty in  this  state,  and  it  is  alleged  that 
Carney,  who  is  the  only  person  asserting  any 
claim  to  the  land,  owns  at  least  six  thousand 
acres  in  Escambia  county,  Florida.  It  seems 
that  a  suit  for  damages  in  reference  to  the 
subject-matter  of  this  proceeding  and  between 
the  same  parties,  is  pending  in  Escambia 
county,  Alabama.  No  effort  was  made  on 
the  part  of  appellees  to  establish  the  alle- 
gation that  appellants  were  not  possessed  of 
any  property  in  Florida,  but  the  showing 
made  by  the  latter  is  clear  that  Carney  at 
the  time  of  filing  the  bill  was  possessed  of 
considerable  real  property  situated  in  Es- 
cambia county,  Florida,  amounting  to  at 
least  six  thousand  acres.  Insolvency  is  an 
element  in  determining  whether  or  not  the 
court  should  act  in  granting  an. injunction 
in  a  case.  In  Oatue  v.  PerktnSf  iupra,  it  is 
said  that  the  "injury  must  be  of  a  peculiar 
nature,  so  that  compensation  in  money  can- 
not atone  for  it;  where  from  its  nature  it 
may  be  thus  atoned  for,  if  in  the  particular 
case  the  party  be  insolvent,  and  on  that  ac- 
count unable  to  atone  for  it,  it  will  be  con- 


sidered irreparable.**  And  In  many  of  the 
cases  where  injunctions  have  beun  granted  to 
restrain  trespasses  the  insolvency  of  the  ties 
passer  has 'been  an  important  element.  Our 
court  has  said  that  insolvency  alone  of  the 
defendant  will  not  be  sufficient  to  authorize 
an  injunction.  Peiisctcola  db  &.  H.  €h.  v. 
Spratt,  12  Pla.  26,  91  Am.  Dec.  747.  Under 
the  proof  in  the  record  before  us  insolvency 
cannot  be  claimed  in  support  of  the  decree. 
The  showing  is  that  one  of  the  respondents, 
and  who  is  the  real  party  in  interest  In  the 
subject-matter  of  this  suit,  owns  considerable 
property  within  the  lurisdiction  of  the  court, 
and  liable  to  any  judgment  for  damages  that 
may  be  recovered  against  him. 

In  cases  of  repeated  trespasses  where  It  is 
necessary  to  quiet  a  rightful  admitted  or  es- 
tablished possession,  chancery  has  often  in- 
terposed to  prevent  a  multiplicity  of  suits, 
although  there  may  be  a  remedy  at  law,  and 
this  is  a  well -recognized  head  of  chancerv 
jurisdiction  when  a  proper  case  is  presentecf. 
The  court  will  not,  however,  grant  an  in- 
junction against  one  person  merely  because 
he  is  guilty  of  repeated  trespasses  where  the 
legal  remedy  affords  an  adequate  and  com- 
plete redress  in  damages.  The  rule,  as  stated 
by  many  decisions,  is,  that  to  justify  the 
interference  of  a  court  of  equity  in  cases  of 
trespass  in  order  to  avoid  a  multiplicity  of 
suits,  there  must  be  several  persons  contro- 
verting the  same  right,  and  each  standing 
upon  his  own  claim  or  pretension.  Jerome 
V.  Boss,  eupra;  HatcJier  v.  Hampton,  7  Ga. 
49;  Nieodemue  v.  Hieodemus,  41  Md.  529; 
l%om  V.  StDeeney,  12  Nev.  251;  John  A. 
Roebling  Sons'  Go.  ▼.  First  Nat.  Bank  of 
Ricfimond,  80  Fed.  Hep.  744;  High,  Inj. 
§700. 

The  bill  is  filed  aiorainst  Carney  and  two 
others  alleged  to  be  his  foremen.  Carney  is 
the  only  person  who  is  making  any  claim 
to  the  land  as  against  appellees,  and  is  the 


of  tbe  injury  goes  to  the  substance  of  the  estate, 
equity  will  interfere  without  regard  to  the  question 
of  the  iofolvenoy  of  the  defendant,  and  that  this 
Interference  may  talie  place  to  preserve  the  estate 
Intact  pending  an  appeal  to  a  higher  court  from  a 
Judgment  settling  the  title  in  one  of  the  advarse 
parties. 

But  other  courts  have  held  that— 

The  mere  fact  that  an  ejectment  suit  is  pending 
for  possession  of  the  land  is  not  sufficient  to  war- 
rant tbe  ooturtin  enjoining  defendant  from  cutting 
the  timber  and  removing  it  from  the  land  pending 
such  suit.    Goz  V.  Douglass,  SO  W.  Ya.  17& 

So  the  cutting  of  the  timber  will  not  be  restrained 
peoding  a  suit  to  establish  the  title,  if  the  cutting 
Is  an  ordinary  use  of  the  property  and  there  is 
nothing  to  show  that  a  money  consideration  will 
not  give  an  adequate  compensation  for  all  the 
damage  sulfered  by  the  prevailing  paity.  John  L. 
Boper  Lumber  Oo.  v.  Wallace,  93  N.  a  SB;  Lewis  v. 
John  L.  Boper  Lumber  Oo.  96  N.  0.  IL 

Proceedings  in  equity  cannot  be  maintained  for 
the  purpose  of  settling  the  question  of  the  title  to 
the  land.   Watson  v.  Ferrell,  84  W.  Ya.  408. 

StalxAory  provitUme, 

Jurtsdiotlon  over  trespaan  is  given  In  certain  oases 
by  the  Georgia  Code.  Powell  v.  Cheshire,  70  Ga.  367. 

Under  the  North  Carolina  Act  of  1886,  chap.  401, 
ft  is  not  necessary  to  allege  Insolvency  in  case  of 
83II.R.A. 


the  cutting  or  destruction  of  timber  trees.   John 
L.  Boper  Lumber  Co.  v.  Wallace,  supra. 

Cutting  timber  on  public  land  is  waste,  within 
the  Washington  Code,  S  668,  which  'provides  that 
where  there  are  opposing  claimants  to  public  land, 
and  one  is  threatening  to  commit  on  such  land 
waste  which  tends  materially  to  lessen  the  value  of 
the  inheritance,  and  which  cannot  be  compensated 
by  damages,  he  may  be  enjoined  therefrom.  Ar- 
ment  v.  Hensel,  6  Wash.  16S. 

AUeoatUm  of  irreparable  injwy  nnt  suiflcient. 

Some  of  the  courts  have  held  that  it  is  not  suffi- 
cient for  tbe  bill  to  simply  allege  that  the  injury 
would  be  irreparable,  but  facts  must  be  stated 
which  will  show  that  such  will  be  the  case.  Thomp- 
son V.  Williams,  64  N.  a  170;  Bogey  v.  Shute,  54  N. 
C.180. 

The  facts  constituting  the  irreparable  injurv 
must  be  set  out.  Schoonover  v.  Mgiit,  Hi  W.  Ya. 
698;  Watson  v.  Ferrell,  84  W.  Ya.  401 

Interference  wUh  contract  rf^Ms, 
The  vendors  who  have  sold  property  may  be  en- 
joined from  stripping  the  timber  therefrom  at  the 
suit  of  the  vendee.    Smithes  App.  60  Pa.  470. 

One  who  has  purchased  the  timber  on  a  tract  of 
land  may  enjoin  a  subsequent  purchaser  of  the 
land  with  notice  of  bis  rights  from  cutting  and  re- 
moving the  timber.  Gress  Lumber  Co.  v.  Leltner 
(Ga.)  July  84,18091  *'  ,H.P.F. 
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«ole  moving  agency  in  the  alleged  inyasion 
of  their  rights.  The  other  persons  named 
are  simply  agents  and  servants,  apd  they  do 
not  assert  any  claim  to  the  land.  What  they 
do  is  for  Carney  and  in  his  name,  and  the 
-controversy  in  reference  to  the  land  is  solely 
between  appellees  and  appellant  Carney. 
According  to  the  rule  just  stated,  there  would 
be  no  occasion  for  the  interference  of  chan- 
•cery  on  account  of  the  multiplicity  of  suits 
between  the  parties.  But  in  addition  to  the 
rule  mentioned,  it  seems  to  be  clearly  settled 
that  whenever  the  complainant's  title  is  dis- 
puted a  court  of  equity  will  not  interfere  by 
injunction,  or  make  perpetual  an  injunction 
already  granted,  on  the  ground  of  a  mnlti* 
plicity  of  suits,  until  he  has  procured  his 
title  to  be  established  by  a  successful  trial 
4it  law.  The  ground  upon  which  this  action 
is  based  is  because  as  a  general  thing  courts 
of  equity  do  not  try  disputed  le^al  titles  to 
land.  1  Pom.  Eq.  Jur.  §  252 ;  Poyer  v.  Be^ 
Plaines,  123  111.  Ill ;  Carlisle  v.  Cooper,  21 
N.  J.  Eq.  576;  Mcin  v.  Davidson,  88  N. 
€.  311 ;  Caro  v.  Pensncola  City  Co.  19  Fla. 
706.  The  answer  shows  that  the  title  of  ap- 
pellees was  disputed,  and  an  examination  of 
the  testimony  in  the  record  does  not  dispel 
the  presence  of  a  serious  issue  between  the 
parties  as  to  the  le^al  title  to  the  land  in 
•question.  In  any  view  we  take  of  the  case 
there  is  nothing  to  help  the  final  decree  in 
favor  of  appellees  on  the  ground  of  the  right 
of  the  court  to  interfere  on  account  of  a  mul- 
tiplicity of  suits. 

But  can  the  decree  in  favor  of  appellees 
making  the  injunction  perpetual  be  sup- 
ported on  the  ground  that  appellants  were 
committing  an  irreparable  injury  within  the 
meaning  of  the  rule  already  stated?  It  is 
safe  to  say  that  even  in  cases  of  the  destruc- 
tion of  timber  by  cutting  and  removing  it 
from  the  land,  it  is  not  sufficient  in  order  to 
obtain  an  injunction  to  simply  allege  that 
such  cutting  and  removal  amount  to  irrepar- 
able injury  to  the  land,  and  a  great  damage 
and  loss  to  the  owner.  In  addition,  it  miist 
appear  that  the  trees  are  of  such  peculiar 
value  and  importance  to  the  estate  as  that 
their  destruction  or  injury  will  so  affect  the 
uses  and  purposes  for  which  it  is  designed 
as  to  make  their  loss  an  irreparable  injury 
to  the  owner.  If  adequate  compensation  can 
be  made  in  monev,  the  remedy  is  at  law.  In 
Green  v.  Keen,  4  Md.  98,  the  allegation  as 
to  the  trespass  was,  in  substance,  that  the 
defendant  had  entered  upon  the  premises 
mentioned  and  had  felled  timber  trees  and 
other  trees  standing  upon  the  land,  and  com- 
mitted other  and  further  waste  thereon  by 
<lriving  wagons  and  other  vehicles  over  the 
same,  and  had  threatened  to  fell  other  timber 
trees  on  the  land  to  its  irreparable  injury 
and  to  the  great  damage  ana  loss  of  com- 
plainant. This  was  held  not  sufficient  to 
authorize  an  injunction. 

It  was  alleged  in  Sfiipley  v.  Bitter,  7  Md. 
408,  61  Am.  Dec.  371,  that  complainant's 
home,  consisting  of  two  hundred  and  forty 
acres,  had  on  a  part  of  it  timber  consisting 
of  oak,  chestnut,  hickory,  and  other  growth 
•common  to  the  country,  and  that  it  was 
**  particularly  valuable  and  desirable  to  com- 
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plainant  as  timber  land,  so  much  so  that  it 
would  be  and  is  attended  with  irreparable 
injury  for  the  same  to  be  cut  down  and  de- 
stroyed,  or  converted  into  pasture  or  waste 
land ;  that  a  portion  of  said  timber  land,  and 
the  portion  which  is  in  part  the  subject  of 
the  waste  and  destruction  hereinafter  com- 
plained of,  is  so  situated  in  reference  to  com- 
plainant's house  and  outbuildings  that  it 
affords  them  protection  and  shelter  from  the 
severity  of  the  seasons  of  summer  and  winter, 
besides  being  ornamental,  and  that  on  tliese 
accounts  also  the  w^aste  and  destruction  here- 
inafter set  forth  and  complained  of  is  attended 
with  and  is  an  irreparable  injury  to  com- 
plainant." The  trespass  of  entering:  upon 
and  destroying  the  timber  by  defendants  was 
also  alleged.  The  same  court  held  this  bill 
to  be  sufficient  for  an  iniunction.  The  prin- 
ciple applied  here  is  this— the  trespass  com- 
plained of  went  to  the  destruction  of  that 
which  was  essential  to  the  value  of  the  es- 
tate, and  to  the  destruction  of  the  estate  it- 
self, in  the  character  in  which  it  had  been 
enjoyed.  When  such  an  injury  is  inflicted 
it  is  irreparable,  in  the  meaning  of  the  rule, 
and  cannot  be  compensated  by  the  legal  rem- 
edy, and  hence  a  court  of  chancery,  ever 
ready  to  prevent  an  injustice,  steps  forward 
with  its  restraining  power  to  prevent  the 
threatened  injury.  The  character  of  the  in- 
jury  as  being  capable  of  compensation,  or 
such  as  is  irreparable  in  its  nature,  is  the 
distinguishing  feature  in  determining  the 
jurisdiction  of  chancery  in  such  cases.  West 
v.  Walker,  3  N.  J.  Eq.  279;  Thompson  v. 
Williams,  64  N.  C.  176 ;  Powell  v.  Bawlings^ 
38  Md.  239 :  Tfiatch&r  v.  Humble,  67  Ind.  444  ; 
HatcTier  v.  Hampton,  supra;  Thomas  v.  Ja^nes^ 
32  Ala.  723 ;  Hillman  v.  Httrley,  82  Ky.  626. 
The  averments  of  the  bill  in  Qaxise  v.  Per- 
kins, to  which  reference  has  already  been 
made,  were  that  most  of  the  land  was  fit  for 
little  else  than  the  production  of  turpentine, 
staves,  and  timber,  and  that  defendant  had 
entered  upon  the  land  by  his  agents  and 
servants  and  boxed  some  25,000  trees  for  pro- 
ducing turpentine,  and  had  carried  on  the 
business  of  making  turpentine  on  this  land 
and  carrying  it  off  and  selling  the  same  in 
large  quantities.  Further,  that  he  was  over- 
workins  the  tr^es,  and  in  a  few  years  they 
would  be  worn  out,  useless,  and  unfit  for 
making  turpentine,  and  defendant  was  at  the 
time  of  filing  the  bill  engaged  in  conunitting 
other  wastes,  spoil,  and  destruction  upon  the 
land,  and  was  thus  doing  an  Irreparable  in- 
jury to  the  land  and  would  render  the  same 
utterly  useless  and  valueless  unless  he  was 
restrained  by  injunction.  The  court  decided 
in  this  case  that  the  boxing  of  pine  trees  for 
turpentine,  and  working  them  for  such  pur- 
pose, was  not  destruction,  and  that  the  court 
could  not  see  that  the  injury  would  be  ir- 
reparable unless  it  was  shown  that  the  de- 
fendant was  insolvent,  and,  on  that  account, 
unable  to  atone  for  any  injuir  that  he  might 
do  the  complainant.  Ip.  another  case,  Bell  v. 
Chadwiek,  71  N.  C.  329,  where  an  injunction 
against  working  pine  trees  for  turpentine 
was  souffht,  the  court  said :  **  It  should  bo 
a  very  clear  case  of  trespass,  and  irreparable 
mischief,  to  justify  a  court  in  crippling  the 
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iDdustry  of  tne  country  and  preventing  the 
full  development  of  our  resources."  As  was 
«aid  in  astill  later  case,  McCormick  v.  yixon, 
83  N.  C.  118;  the  decisions  in  that  state  were 
placed  upon  the  around  of  justice  to  the  party 
80ueht  to  be  enjoined,  and  in  obedience  to 

fmblic  policy,  which  favors  the  use  to  which 
ands  are  adapted  as  means  of  developing  the 
resources  of  the  country.  We  have  been  un- 
able to  find  any  case  holding  that  the  simple 
working  of  pine  trees  for  turpentine  in  the 
customary  manner  was  irreparable  injury,  t3 
prevent  which  a  court  of  equity  would  grant 
an  injunction.  In  Stevens  v.  Beekman,  1 
Johns.  Ch.  818,  1  L.  ed.  155,  the  allegation, 
in  effect,  was  that  defendant  had  entered  the 
premises,  cut  down  and  taken  awav  timber, 
and  that  the  part  of  the  land  on  which  such 
waste  was  committed,  was  principally,  if 
not  excluRively,  valuable  on  account  of  the 
timber.  This  was  held  insufficient  to  sustain 
the  injunction.  So  far  as  the  loss  of  the 
turpentine  is  concerned,  or  damage  to  the 
trees  in  the  production  of  turpentine,  the 
bill  entirely  fails  to  exhibit  a  case  of  irrep- 
arable injury.  It  is  made  to  appear  that  the 
trees  are  valueless  except  for  turpentine  and 
timber,  and  without  them  in  a  condition 
to  produce  turpentine  and  timber  the  land 
would  be  of  little  value ;  also  tliat  appellees 
were  being  deprived  of  the  turpentine  by  rea- 
son of  the  acts  of  appellants.    It  does  not  ap- 


pear from  this  that  the  working  of  the  trees 
for  turpentine  will  be  a  destruction  of  them, 
nor  does  it  appear  that  the  alleged  injury  is 
of  such  a  nature  as  that  it  cannot  be  fully 
compensated  in  damages.  There  is  an  alle- 
gation in  connection  with  the  above,  that 
the  extraction  of  the  turpentine  from  the  trees 
greatly  lessens  their  value  as  timber  produc- 
ing trees,  but  here  again  there  is  an  absence 
of  any  clear  showing  that  the  injury  result- 
ing from  the  source  amounts  to  a  destruction 
of  the  estate,  or  is  such  as  cannot  be  fully 
atoned  for  in  money,  and  that  a  recovery  for 
the  damage  done  to  the  trees  as  timber  in 
working  them  for  turpentine  would  not  be 
full  ana  adequate  for  all  the  injury  sustained. 
There  is  no  special  allegation  of  damage 
showing  that  pecuniary  compensation  will 
not  compensate  for  all  the  loss. 

Thb  court  we  think  was  in  error  !n  not 
dissolving  the  injunction  on  final  hearing, 
without  reference  to  the  question  of  appel- 
lees' title.  The  answer  denied  the  title  and 
possession  of  appellees,  and  on  the  proof  it 
is  contended  by  appellants  that  the  court 
should  have  refused  relief  on  the  ground  of 
want  of  title  in  appellees.  What  we  have 
said  disposes  of  the  case,  and  we  need  not 
discuss  the  question  of  title. 

17ie  decree  of  the  court  should  be  revereed  and 
it  U  so  ordered. 


NEW  YORK  COURT  OF  APPEALS. 


Levi  P.  MORTON,  IU9:pt., 

Mayor,  etc.,  of  NEW  YORK,  Appts. 
a40  K.  Y.  207.) 

1.  The  legrlslatiTe  aathorlty  which  will 
shelter  an  actual  nnlMUiee  must  be 
eJcpresSt  or  a  clear  and  unquestionable  impli- 
cation from  powers  conferred,  certain  and  un- 
ambiguous,  and  such  as  to  show  that  the  letrtola- 
ture  must  huve  intended  and  contemplated  the 
dolnir  of  the  very  act  in  question. 

£•  The  ri^ht  of  a  city  to  build  a  pump- 
ing statioii  for  waterworks  on  its  own 
land  so  near  the  premises  of  a  private 
o^wner  that  buildings  Buhsequently  erected  by 
him  will  be  made  untenaDtable  by  the  noise  and 
\il«rutinii  of  the  pumpiDfl:  machinery,  is  not 
c«>nrerred.  even  if  the  leirtelature  has  power  to 
colter  it  without  compensation  to  him,  by  a  gren- 
eriil  HUthority  to  locate  neceaeary  structures  and 
machinery  for  tlie  waterworks. 

(November  28, 1803.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 


First  Department,  reversing  a  Judraent  of  tbo 
New  York  Circuit  in  their  favor  m  an  action 
brought  to  recover  damages  for  tbe  alleged 
depreciation  of  the  value  of  plaintiff's  prop- 
erty by  reason  of  the  operation  of  a  pumping 
station  by  defendants  on  adjoining  land. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Charles  Blandy,  with  ifr.  William 
H.  Clark,  for  appellents: 

Tbe  pumping  station  in  question  was  erect- 
ed and  maintained  under  the  direct  authority 
and  sanction  of  the  lezislature. 

Laws  1878,  chap.  886. 

The  plaintiff  was  bound  to  submit  gracious- 
ly to  his  inconvenience  and  damage,  because 
the  pumping  station  was  a  lawfid  structure 
engaged  in  doing  work  of  a  public  character 
and  for  the  public  good.  Damages  from  law- 
ful acts  cannot  usually  be  made  the  basis  of  an 
action. 

Weeks,  Damnum  Absque  Injuria,  §  8;  BeU 
linger  v.  New  York  Vent.  R.  Co.  23  N.  Y.  42; 
BadoliffT.  Brooklyn,  4  N.  Y.  195,  68  Am.  Dec. 
857;  Grates  v.  Otis,  2  Hill,  466;  Wilson  v. 
New  York,  1  Denio.  595,  43  Am.  Dec.  719; 
MiOs  ▼.  Brooklyn,  82  N.  Y.  489;  Henry  t. 


Note.— It  Is  clear  that  courts  in  modem  ca^es 
tend  more  and  more  to  tbe  protection  of  the  rffrhts 
of  Indiiiduals  as  airamst  the  public,  evidently 
mindful  of  the  fact  that  the  public,  rather  than  a 
single  individual,  ouirht  to  t>ear  the  expense  or  loss 
by  acts  done  for  the  benefit  of  tbe  public.  While 
tbe  above  case  does  not  decide  that  the  leirislature 
oould  not  authorise  a  nuisance  to  private  property 
»L.R.A. 


in  the  interest  of  the  public  without  oompensatioa 
to  the  owner  of  such  property,  it  applies  a  strict 
rule  of  construction  to  the  claim  of  such  leifisla* 
tive  authority.  For  brief  reference  to  illustrations 
of  the  tendency  above  referred  to.  seo  notes  to 
Forster  v.  Scott  (N.  T.:  IS  L.R.  A.  543,  and  Mem* 
phis  ^  C.  H.  Go.  V.  Bhrmingham,  8.  ft  T.  R.  B.  Oob 
( AUu)  18  L.  R.  A.  lOtt. 
1 A 
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Not., 


Pittsburgh  dt  A,  Bridge  Co.  8  Wart8  &  S.  85: 
Monongahda  Nav.  Co.  v.  Coons,  6  Walls  &  S. 
101;  He  Philadelphia  4b  T.  K  Co,  6  Whart. 
48,  <$6  Am.  Dec.  202. 

A  municipal  corporalion,  acting  under  the 
aulborily  of  its  ciiarter  or  of  the  general 
statute,  cannot  be  subjected  to  a  liability  for 
damages  arising  from  the  exercise  by  it  of  the 
authority  conferred,  so  long  as  the  authority 
is  properly  exercised,  and  not  exceeded,  unless 
a  statute  or  the  fundamental  law  expressly 
gives  a  right  to  such  damages. 

15  Am.  &  Eng.  Encyclop.  Law,  p.  1153; 
Radcliff  V.  BroMyn,  supra;  Re  Furrnaji 
Street,  17  Wend.  667:  Seifert  v.  Brooklyn,  101 
N.  Y.  136,  54  Am.  Rep.  664;  Kamnagh  v. 
Brooklyn,  38  Barb.  232:  Waddell  v.  New  Twk, 
8  Barb.  95;  Davis  v.  J^ew  York,  14  N.  Y.  506, 
67  Am.  Dec.  186;  Cohen  ▼.  New  York,  4  L.  R. 
A.  406,  113  N.  Y.  586;  Fobes  v.  Rome,  W.  A 
0.  R.  Co.  8  L.  R  A.  453,  121  N.  Y.  505;  Bohan 
▼.  Port  Jervis  Oas  Light  Co.  9  L.  R.  A.  711, 
122  N.  Y.  18;  Uline  y.  New  Ttrrk  Cent,  d  H. 
R.  R  Co.  101  N.  Y.  98,  58  Am.  Rep.  123.  noU, 
64  Am.  Rep.  621;  Conklin  v.  New  York,  0.  d 
W,  R.  Co,  102  N.  Y.  107;  Cooley,  Const. 
Um.  5th  ed.  671. 

In  Atwater  y.  Canandaigva  Trustees,  124 
N.  Y.  602,  the  court  decided:  "No  liability 
rests  upon  the  village,  which  in  the  exercise  of 
Us  powers  conferred  by  statute  (Laws  154, 
chap.  852,  §  1).  constructed  a  coffer-dam  in  the 
channel  of  the  outlet  of  a  lake  for  the  purpose 
of  enabling  them  to  build  a  bridge  in  the  high- 
way across  the  outlet,  and  thereby  caused  the 
overflow  of  pasture  land  bordering  the  lake 
and  a  mite  distant  from  the  dam." 

Raddiff  v.  Brooklyn,  4  N.  Y.  195,  53  Am. 
Dec.  857;  Bellinger  v.  New  York  Cent  R.  Co, 
28  N.  Y.  42;  Moyerv.  New  York  Cent,  d  H. 
R.  R.  Co.  88  N.  Y.  851;  mine  v.  New  York 
Cent,  d  H.  R,  R.  Co,  supra;  Northern  Transp, 
Co.  of  Ohio  v.  Chicago,  99  U.  8.  635,  24  L.  ed. 
336;  Pumpellyy.  Green  Bay  dM,  Canal  Co,  80 
U.  S.  18  Wall.  166,  20  L.  ed.  567;  Paine  v. 
DeUii,  5  L,  R.  A.  797,  116  N.  Y.  224;  Kane  v. 
New  York  Mev.  R,  Co.  11  L.  R.  A.  640,  126 
N.  Y.  166;  Waterloo  Woolen  Affg  Co.  v.  Shan- 
ahan,  14  L.  R.  A.  481,  128  N.  Y.  845;  Silsby 
Mfg,  Co,  V.  State,  104  N.  Y.  562;  Reaiford  v. 
Knight,  11  N.  Y.  818;  American  Bank  Note 
Co.  v.  New  Yark  EUv.  R.  Co.  129  N.  Y.  252; 
Benner  y.  Atlantic  Dredging  Co.  17  L.  R.  A. 
220,  184  N.  Y.  156;  Hudson  River  Teleph.  Co, 
v.  WaterUiet  Tump,  d  R,  Co,  17  L.  R.  A. 
674,  185  N.  Y.  898. 

Cooley  on  Constitutional  Limitations,  on 
page  678,  says:  **  So,  if  in  consequence  of  the 
construction  of  a  public  work  an  injury  oc- 
curs, but  the  work  was  constructed  upon  prop- 
er plan  and  without  negligence,  and  the  injury 
is  caused  by  accidental  circumstances,  the  in- 
jured parly  cannot   demand  compensation." 

Spraguey,  Worcester,  13  Gray,  198;  Brown  v. 
Cayuga  d  8.  R.  Co.  12  N.  Y.  486;  Pumpelly  v. 
Green  Bay  d  M.  Canal  Co.  supra;  Eaton  y.  Bos- 
ten,C.dM.  R,Co.51  N.  H.504, 12  Am.  Rep.147. 

In  Rutz  V.  8t.  Louis,  7  Fed.  Rep.  438,  cir- 
cuit court  of  Missouri,  1881,  where  a  state  au- 
thorized a  structure  protruding  into  a  navi- 
gable river  which  caused  plaintiff's  land  to  be 
washed  away,  it  was  held,  while  such  would 
be  consider^  a  private  nuisance  if  done  by  a 
22  L.  R.  A. 


private  citizen,  yet  where  such  a  structure  la 
authorized  by  the  state,  its  own  citizens  must 
accept  the  legal  consequences. 

Northern  Transp.  Co.  of  Ohio  v.  Chicago,  99 
U.  8.  635,  24  L.  ed.  836;  Weeks,  Damnum 
Absque  Injuria,  %  8;  Radcliff  v.  Brooklyn,  4 
N.  Y.  195,  53  Am.  Dec.  357;  Jmler  y.  8pring- 
fidd,  55  Mo.  125,  17  Am.  Rep.  645;  and  vari- 
ous other  cases;  Morrison  v.  Hinkson,  87  111. 
587,  29  Am.  Rep.  77;  Fort  Worth  v.  Crawford,. 
64  Tex.  202,  58  Am.  Rep.  753;  Daniels  v. 
Keokuk  Water  W(yrks,  61  Iowa,  549;  Chicago^ 
V.  Taylor,  126  U.  8. 164,  31  L.  ed.  640. 

A  municipal  corporation  is  not  impliedly 
liable  to  an  action  for  damages  either  for  the 
uonexercise  of  or  for  the  manner  in  which  in 
good  faith  it  exercises  discretionary  powers  of 
a  public  or  legislative  character. 

Dili  Mun.  Corp.  §  949;  Urquhart  v.  Ogdens- 
burg,  91  N.  Y.  67,  43  Am.  Rep.  656;  Mills  v. 
Brooklyn,  82  N.  Y.  489;  Wilson  v.  New  York,. 
1  Denio,  595,  48  Am.  Dec.  719;  Seifert  v. 
Brooklyn,  101  N.  Y.  136,  54  Am.  Rep.  664. 

Ifr.  B.  F.  Tracy,  for  respondent: 

The  pumping  station,  erected  and  maintained 
by  the  defendant  upon  its  own  land,  was  a  nui- 
sance, specially  injurious  to  the  houses  and 
lots  of  the  plaintiff  adjoining  and  in  its  imme- 
diate vicinity. 

Had  the  acts  complained  of  been  committed 
by  a  private  person,  his  liability  to  the  plaintiff 
for  the  injury  sustained  would  not  be  doubted. 

McKeon  v.  See,  51 N.  Y.  300, 10  Am.  Rep.  659; 
Fish  V.  Dodge,  4  Denio.  811.  47  Am.  Dec.  254; 
Tipping  v.  St,  Helen's  SmeU,  Co.  4  Best  &  8. 
60b;  Bohan  v.  P^t  Jervis  Gas  Light  Co,  9  lu 
R  A.  711, 122  N.  Y.  23. 

In  such  cases  it  is  not  necessary  to  allege  and 
prove  negligence. 

Cogswell  v.  New  Yark,  N.  H,  d  B.  R,  R.  Cf>. 
103  N.  Y.  10,  57  Am.  Rep.  701;  Campbell  y. 
Seaman,  68  N.  Y.  568,  20  Am.  Rep.  567;  Heeg 
v.  Licht,  80  N.  Y.  579,  86  Am.  Rep.  654;  Mc- 
Keon V.  See,  51  N.  Y.  306,  10  Am.  Rep.  659; 
Baltimore  d  P,  R,  Co,  v.  Fifth  Baptist  Churchy 
108  U.  8.  829,  27  L.  ed.  744;  Boltan  v.  P&rt 
Jervis  Gas  Light  Co.  supra. 

The  fact  that  the  defendant  is  a  municipal 
corporation  does  not  relieve  it  from  liability. 

Noonan  v.  Albany,  79  N.  Y.  476,  85  Am. 
Rep.  540;  Bailey  v.  New  York,  8  Hill,  531.  88 
Am.  Dec.  669;  Griffin  v.  New  York,  9  N.  Y. 
456,  61  Am.  Dec.  700. 

One  who  pleads  legislative  authority  for  par- 
ticular acts,  which  ^ould  otherwise  be  a  nui- 
sance must  show  thai  the  legislature  author- 
ized, in  express  terms,  or  by  clear  and  unques- 
tionable implication,  the  doing  of  the  very  acts 
complained  of;  or  that  the  statute  was  impera- 
tive and  could  not  be  executed  without  caus- 
inga  nuisance. 

United  States  v.  Fisher,  6  U.  8.  2  Cranch, 
390,  2  L.  ed.  314;  CogsweU  v.  New  York,  N,  H. 
d  H.  R.  R.  Co.  103  N.  Y.  10,  57  Am.  Rep.  701; 
Hill  V.  Metropolitan  Asylum  Dist,  Managers, 
L.  R.  4  Q.  B.  Div.  433,  8.  C,  on  appeal,  6 
App.  Cas.  193;  Truman  v.  London,  B,  d  S.  C, 
R,  Go.  L.  R.  25  Ch.  Div.  428;  Reg.  y.  Bradford 
Nav.  Co.  6  Best  &  S.  631;  Atty  Gen,\.  Colney 
Hatch  Lunatic  Asylum,  L.  R  4  Ch.  147;  Hook- 
er V.  New  Haven  d  N.  Co.  14  Conn.  146,  86 
Am.  Ve?.  477,  15  Conn.  312. 

The  tact  that  the  plaintiff's  dwelling  house* 
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were  evected  after  the  pumping  atation  was  in 
operation  is  immaterial. 

Wood,  Nuisance,  2d  ed.  §  620;  Chm,  v. 
XMon,  6  Gray,  473;  Campbell  v.  Seaman^  63 
K  Y.  584,  20  Am.  Rtjp.  567;  Taylor  v.  People, 
6Park.  Crim.  Rep.  352;  Wiefi  App.UVh. 
230:  Brady  v.  Weeks,  8  Barb.  157;  BartioeU  ▼. 
BrooJa,  1  L  T.  454. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  municipal  authorities  of  the  city  of 
Kew  York  were  empowered  by  chapter  386 
of  the  Laws  of  1878  to  extend  and  enlarge  the 
distribution  of  Croton  water  throughout  the 
city,  and  for  that  purpose  to  raise  and  expend 
a  sum  of  money  not  to  exceed  $1,500,000. 
The  authority  thus  conferred  is  to  be  found 
in  the  second  section  of  the  Act,  which  reads 
ma  follows:  **The  commissioner  of  public 
works  of  the  city  of  New  York,  when  there- 
unto authorized  by  three- fourths  yote  of  all 
the  members  elected  to  the  common  council 
of  said  cit^,  to  be  approved  bv  the  mayor  of 
•aid  city,  is  hereby  authorized  to  expend  for 
materials  and  labor  and  other  services  in  such 
manner  as  the  said  commissioner  shall  deem 
for  the  best  interest  of  said  city,  in  laying 
pipes  to  extend  and  enlarge  the  distribution 
of  Croton  water  throughout  the  citv  of  New 
York,  including  the  two  new  wards,  and  to 
furnish  a  sufficient  supply  thereof  to  the  in- 
stitutions in  cl>  "ge  of  the  department  of  pub- 
lic charities  ai.  correction,  located  on  Black- 
yvell's  island,  Ward^s  island  and  Randall's 
island,  and  in  lading  mains  and  erecting  or 
constructing  such  structures  and  fixtures  as 
the  said  commissioner  of  public  works  may 
deem  necessary  to  deliver  said  water  at  higher 
levels  and  in  greater  quantities,  an  additional 
sum  notexce^ing  $1,500,000."  The  common 
council  and  the  commissioner  of  public  works 
proceeded  to  execute  the  power  conferred  by 
this  act,  and  erected  upon  certain  lots  owned 
by  the  city  a  building,  in  which  were  placed 
pumpine  engines,  tank,  and  other  fixtures, 
and  laid  the  necessary  mains  and  pipes  to 
connect  the  points  to  be  served  with  the 
Booroe  of  supply.  The  object  of  the  im- 
provement was  to  supply  water  at  higher 
elevations  to  the  portions  of  the  cit^  built 
on  high  ground.  The  pumping  station  was 
constructed  some  time  after  the  passage  of 
tlie  act,  and  in  the  year  1888  had  been  in 
operation  some  years.  About  this  time  there 
^WBS  erected  a  row  of  brick  dwelling  houses 
extendi njr  from  the  west  wall  of  the  pump- 
ing station  westerly,  twelve  in  number, 
which,  on  the  13th  of  July,  1888,  were  all 
conveyed  to  the  plaintiff.  The  three  houses 
nearest  to  the  station  are  known  as  Nos.  116, 
118.  and  120;  the  first  having  been  built 
close  to  the  west  line  of  the  lot  upon  whfch 
the  structures  of  the  city  had  been  placed. 
Tlie  injury  for  which  the  plaintiff  com- 
plained was  that,  by  reason  of  the  operation 
of  the  pumps  and  machinery  in  the  station, 
tbe  noise  and  vibration  therefrom  greatly 
damaged  the  three  houses  next  adjoining, 
rendering  them  untenantable,  or  at  least 
greatly  diminishing  the  rental  value.  The 
vibration  and  noise  affected  the  three  houses 
in  proportion  to  their  proximity  to  the  sta- 
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tion.  It  is  conceded  by  the  learned  counsel, 
for  the  defendant  that  the  plaintiff  at  the 
trial  proved  that  the  three  houses  were  seri- 
ously affected  by  the  action  of  the  machinery 
in  use  in  the  pumping  station,  and  that  the 
vibrations  and  noise  therefrom  produced  act- 
ual pecuniary  loss  to  the  plaintiff.  There  is 
no  complaint  of  negligent  management  on 
the  part  of  the  municipal  authorities,  but 
the  plaintiff's  contention  is  that  he  was 
entitled  to  the  use  and  enjoyment  of  the  prop- 
erty  which  he  owned  free  from  such  annoy-' 
ance  or  loss.  On  the  other  hand,  the  defend^ 
ant  insists  that  it  is  not  liable  for  the  results 
of  the  injury,  for  the  reason  that  it  acted  in 
the  exercise  of  powers  for  public  purposes 
conferred  by  express  legislative  authority. 
These  positions  assumed'  by  the  respective 
parties  sufficiently  disclose  the  nature  of  the 
legal  question  involved.  The  defendant's 
position  was  sustained  by  the  trial  court,  and 
the  complaint  dismissed,  but  the  general  term 
has  reversed  the  judgment. 

The  defendant,  by  the  exercise  of  the  power 
of  eminent  domain,  could  have  taken  such 
portion  of  the  adjoining  property  as  would 
enable  it  to  conduct  its  operations  without 
dama>(e  to  what  remained,  and  the  owner 
would  then  be  entitled  to  compensation.  It 
may  be  a  question  worthy  of  consideration 
whether,  upon  the  facts  disclosed,  the  de- 
fendant's acts  do  not  virtually  amount  to  a 
taking  without  any  compensation,  to  the  ex- 
tent of  the  damage  caused :  but  a  considera- 
tion of  this  feature  of  the  case  is  rendered 
unnecessary  by  recent  decisions  of  this  court, 
which,  when  applied  to  the  facts  disclosed 
by  the  records,  fully  sustain  the  view  taken 
by  the  learned  general  term.  These  cases 
have  grafted  upon  the  principle  contended 
for  in  behalf  of  the  defendant — that  legal  li- 
ability in  damages  cannot  result  from  acta 
done  Dj  a  corporation  in  the  performance  of 
a  public  duty  by  express  legislative  author- 
ity, resulting  in  consequential  injury  to 
others,  and  which  as  between  individuals, 
would  be  regarded  as  a  nuisance— an  impor- 
tant limitation.  It  is  that  the  authority 
which  will  shelter  an  actual  nuisance  must 
be  express,  or  a  clear  and  unquestionable  im- 
plication from  powers  conferred,  certain  and 
unambiguous,  and  such  as  to  show  that  the 
legislature  must  have  intended  and  contem- 
plated the  doing  of  the  very  act  in  question. 
HiU  V.  New  York,  189  N.  Y.  495 ;  Bolian  v. 
P(yrt  Jei^s  Qas  Light  Co,  122  N.  Y.  18,  9  L. 
R,  A.  711 ;  CogfMeU  v.  JVetr  Ywk,  N  H.  db 
H.  R.  B.  Co.  103  N.  Y.  10,  57  Am.  Rep. 
701. 

The  authorities  cited  show  that  this  quali- 
fication of  the  general  doctrine  is  founded  in 
reason  and  justice,  and  that  it  is  not  bv  any 
means  a  new  principle.  It  only  remains  to 
point  out  its  application  to  this  case.  The 
legislature  undoubtedly  authorized  tbe  de- 
fendant to  construct  a  building,  and  to  place 
in  it  the  necessary  machinery  to  accomplish 
the  purpose  in  view.  But  that  is  not  the  ac:t 
complained  of,  or  which  produced  the  injury 
to  the  plaintiff's  property.  The  wrong  con- 
sisted m  placing  the  building  and  machinery 
so  near  to  the  adjoining  property  as  to  inju- 
riously affect  it  by  the  noise  and  vibrati 


\  noise  and  vibration. 
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The  city  has  a  riisrht  to  build  upon  its  own 
land,  but  there  was  nothing  in  the  statute 
that  required  it  to  place  the  structure  where 
it  did.  It  could  perform  every  duty  imposed 
by  the  statute  by  building  the  pumping  sta- 
tion at  such  distance  from  the  adjoining 
houses  as  to  avoid  the  results  of  which  the 
plaintiff  justly  comolains.     If  it  was  not 

aible  or  practicable  to  do  that  upon  the 
that  the  defendant  owned,  then  more 
could  have  been  acquired  for  the  purpose. 
The  legislature  did  not  select  the  place  for 
the  station,  but  the  defendant  did.  A  gen- 
eral authority  to  raise  and  expend  money  for 
the  purpose  of  extending  and  enlarging  the 
supply  of  water,  and  erecting  the  necessary 
structures  and  machinery  for  that  purpose, 
is  neither  an  express  nor  implied  authority 
to  construct  a  pumping  station  which  adjoins 
the  walls  of  another  house,  or  block  of  houses, 
in  such  manner  as  to  render  them  untenanta- 
ble by  the  noise  and  vibration.  It  was  en- 
tirely possible  to  execute  the  statute  without 
invading  the  property  rights  of  others.  Gen- 
eral powers  for  the  accomplishment  of  a  gen- 
eral purpose  were  conferred  .upon  the  defend- 
ant, but  no  express  or  implied  power  or 
authority  was  conferred  to  do  the  very  act 
complained  of,  nor  can  it  be  said  that  the  leg- 
islature contemplated  it.     It  is  quite  likely 


that  all  the  power  intended  to  be  conferred 
by  the  statute  was  to  enable  the  city  to  raise 
and  expend  the  money  for  the  purpose  indi- 
cated. Aside  from  this  power  the  city  prob- 
ably could,  if  it  had  the  means,  build  the 
station  under  existing  law,  and  without  any 
additional  legislation.  But,  however  that 
may  be,  it  cannot  be  said  that  the  legislature 
contemplated  the  selection  of  such  a  place  for 
the  station  that  the  oi)eration  of  the  pumps 
and  machinery  would  inevitably  expose  pri- 
vate property  to  destruction  or  injury.  The 
language  of  Chief  Jtiatice  MtkTshtM  in  United 
States  V.  Fislier,  6  U.  8.  2  Cranch,  890.  2  L. 
ed.  314,  is  applicable:  ** Where  rights  are 
infringed,  where  fundamental  principles  are 
overthrown,  where  the  general  system  of  the 
laws  is  departed  from,  the  legislative  inten- 
tion must  be  expressed  with  irresistible  clear- 
ness to  induce  a  court  of  justice  to  suppose 
a  design  to  effect  such  objects."  It  is  plain, 
we  think,  that  the  specific  act  of  the  defend- 
ant which  resulted  in  the  injury  is  not  with- 
in the  express  words  of  the  statute,  or  any 
necessary  implication. 

T/ie  order  appealed  frtnn  should  therefore  be 
affli*med,  and  judgment  absolute  ordered  for 
the  plaintiff,  with  costs. 

All  concur. 


INDIANA  SUPREME  COURT. 


Caroline  DAVENPORT,  Appt., 

George  GWILLIAMS. 

(133  Ind.  148.) 

The  ^neral  lan^uag^  of  &  deed  with 
eovenants  Buffldent  to  pa4M  the  estate 
of  the  grwMtov  im  not  limited  by  a  clause 
which  recites  that  it  is  intended  to  convey  abso- 
lutely all  the  interest  of  his  wife  who  is  named 
tbereia  as  one  of  the  grantors  but  who  has  only 
an  inchoate  dower  Interest  therein. 

(September  li,  1802.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Benton  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate  formerly 
owned  by  plaintiff's  deceased  husband,  who 
had  joined  with  his  former  wife  in  a  deed 
which  was  alleged  to  have  conveyed  only  her 
interest  in  the  property.    Affirmed. 

The  facts  sutficieutly  appear  in  the  opinion. 

Meeers.  Edwin  P.  Hammond,  Matthew 
H.  Walker*  Georg^e  H.  Gray  and  Wil- 
liam B.  Austin,  for  appellant: 

The  deed  to  Whaples,  as  shown  by  the 
instrument  itself  and  the  circumstaDces  sur- 
rounding its  execution,  was  plainly  intended 


to  convey  only  the  interest  of  the  wife,  Sarah, 
and,  as  she  had  only  an  inchoate  interest  as  the 
wife  of  Joseph,  the  deed  was  a  nullity  and 
passed  no  title  whatever. 

Attempted  conveyances  convey  nothing. 

i^arp  V.  Bailey,  14  Iowa,  387,  81  Am.  Dec. 
489;  Martin  v.  JOweUy,  6  Wend.  9,  21  Am.  Dec. 
245;  Vertner  v.  Humphreye,  14  Smedes  &  M. 
180;  Board  &f  Trustees  v.  Datison,  05  Hi.  124; 
Heaton  v.  Fryherger,  8S  Iowa,  185;  Smith  v. 
miioU,  39  Tex.  201;  Lefttoitch  v.  Neal,  7  W. 
Va.  569;  Little  v.  Dodge,  82  Ark.  453. 

This  is  not  an  action  to  reform  a  deed. 
Appellee  claims  title  under  the  deed  as  it  is. 

Hummelman  v.  Mounts,  87  Ind.  178. 

The  rule  of  construction,  as  between  appar- 
ently repugnant  clauses  in  a  deed,  is,  that  the 
meaning  of  general  words  are  restrained  by 
more  specific  and  particular  words.  Under 
this  rule  the  general  words  of  conveyance  in 
the  granting  part  of  the  deed  in  controversy, 
which,  standing  alone,  would  be  sufficient  to 
convey  the  title  of  both  Joseph  and  his  wife, 
are  qualified  by  the  particular  and  specific 
words  of  the  grant  whereby  it  was  declared  to 
be  the  intent  of  the  parties  to  convey  the 
interest  of  Sarah. 

Oreen  Bay  cfc  M.  Canal  Co,  v.  Bewett,  55 
Wis.  96,  42  Am.  Rep.  701;  Bates  v.  Foster,  59 
Me.  157,  8  Am.  Rep.  406. 


NOTB.— On  the  construction  of  deeds  several  im-  |  deeds,  see  McLeod  v.  Tarrant  (8.  C.)  20  L.  B.  A.  846; 
portant  recent  cases  have  been  reported  in  this    Flateo  v.  Moorhead  (Mino.)  19  L.  K.  A.  195;  Mans- 


series.  As  to  condition  for  specified  charitable 
public  or  quasi-public  purpose,  see  Greene  v. 
O'Connor  (B.  I.)  19  L.  R.  A.  362,  and  note. 

For  other  valuable  cases  on  the  construction  of 
22  L.  R.  A. 


field  V.  Place  (Mich.)  18  L.  R.  A.  99;  Rupert  v. 
Penner  (Neb.)  17  L.  B.  A.  824;  Uubbard  v.  Greeley 
cMe.)  17  L.  R.  A.  6U. 


Digitized  by  V^OOQ  IC 


Daybhfort  y*  Gwilliams. 


346 


The  cardinal  and  fuDdamental  rule  of  all 
constractioD  is  to  ascertain  the  intention  of  the 
parties,  and  this  intention  is  to  be  arrived  at  by 
taking  the  instrument  as  a  whole  and  giving 
appropriate  meaning  to  every  clause  andevery 
word. 

Bishop,  Cont.  §  884;  BasseU  v.  Budlong,  77 
Mich.  d^S;  IngaiU  v.  NewhaU,  139  >Ia8s.  268. 

If  the  full  and  entire  intention  of  the  parties 
does  not  appear  from  the  words  of  the  contract, 
and  if  it  can  be  interpreted  from  any  custom 
or  usage  of  the  place  where  it  is  made,  that 
course  is  to  be  adopted. 

Story,  Confl.  L.  §  270;  Jackson  ▼.  Myers,  8 
Johns.  888,  3  Am.  Dec.  504. 

Nothing  being  disclosed  in  the  record  to  the 
contrary,  this  court  will  presume  that  the 
common  law  prevailed  in  Connecticut  when 
the  Davenport  deed  was  made. 

1  Jones,  Mortg.  §  22;  Chamberlain  v. 
Thompson,  10  Conn.  248,  26  Am.  Dec.  890. 

By  this  law,  the  mortgagee  held  the  legal 
title,  was  entitled  to  possession,  and  could 
maintain  ejectment  against  the  mortgagor. 
After  condition  broken,  the  mortgagor's  estate 
was  forfeited  at  law  and  his  only  remedy 
was,  after  tender  of  payment  or  demand  for 
accounting,  to  apply  to  a  court  of  equity  to 
redeem. 

With  this  law,  believed  by  the  parties  to  be 
applicable  to  the  mortgage  in  question,  it  re- 
quires no  fanciful  imagination  to  grasp  the  sit- 
uation of  the  parties  as  it  appeared  to  them. 
The  legal  title,  as  it  seemed  to  them,  was  in 
Wbaples,  Hunn's  executor,  who  held  the 
mortgage.  The  mortgage  debt  being  past  due, 
Joseph  Davenport's  title  was  forfeited.  His 
only  remedy  was  to  ^o  into  a  court  of  equity 
to  redeem,  which  to  him  was  no  remedy  at  all, 
involving  as  an  indispensable  condition  the 
payment  of  the  mortgage  debt.  He  had  noth- 
ing to  pay  with.  He  was  wholly  without 
means.  Then,  as  it  appeared  to  Davenport 
and  Whaples,  the  title  ox  the  former  was  to  all 
intents  and  purposes  gone,  and  was  vested 
absolutely  in  the  latter,  subject  to  the  inchoate 
dower  of  the  wife  who  had  not  loined  in  the 
mortgage.  All,  as  the  parties  thought,  that 
was  essential  to  make  Whaples'  title  perfect 
was  a'deed  conveying  to  him  this  inchoate  in- 
terest. And  this  was  plainly  and  manifestly 
the  only  object  of  the  deed  in  controversy. 

Had  the  law  in  Indiana  been  as  the  parties 
gnpposed,  we  are  not  prepared  to  say  that  the 
deed  would  have  been  ineffectual  for  the  pur- 
pose intended,  namely,  to  convey  the  interest 
of  the  wife  alone,  that  of  the  husband  having, 
as  the  parties  believed,  previously  passed  by 
the  mortg^e. 

MeOormtek  v.  Hunter,  50  Ind.  186;  Dunn  v. 
Tousey,  80  Ind.  288. 

The  mistaken  view  of  the  parties  respecting 
the  hiw  of  Indiana  by  which  the  validity  of  the 
Davenport  deed  is  to  be  tested,  cannot  change 
the  legal  effect  of  that  instrument. 

In  executing  the  deed  in  controversy  the 
parties  used  a  printed  blank,  and  all  that  por- 
tion of  the  deed,  containing  in  general  words 
the  grant  whereby  it  is  claimed  that  the  title  of 
the  husband  was  conveyed,  is  in  print,  while 
that  portion  in  which  specific  and  particular 
words  are  used,  limiting  the  conveyance  to  the 
interest  of  the  wife,  is  in  writing.  In  such 
83  L.  R.  A. 


case,  the  written  are  given  pre-eminence  oyer 
the  printed  words  in  arriving  at  the  intention  of 
the  parties. 

Bates  V.  Foster,  69  Me.  157,  8  Am.  Dec.  406; 
Flagg  y.  Eames,  40  Vt.  16,  94  Am.  Dec.  863; 
Bassett  v.  Budlong,  77  Mich.  388. 

Messrs.  Coflfroth  ft  Stuart  and  Jay  EU 
Adams  for  appellee. 

McBride*  Oh.  «/.,  delivered  the  opinion 
of  the  court : 

While  several  errors  are  assigned  in  this 
case,  they  all  hinge  upon  the  construction 
of  the  following  deed:  "To  all  people  to 
whom  these  presents  shall  come,  greeting:  . 

"  Know  ye,  that  we,  Joseph  Davenport  and 
Sarah  Davenport,  his  wife,  of  the  town  of 
West  Hartford  county  of  Hartford,  and  State 
of  Connecticut,  for  the  consideration  of  one 
dollar  received  to  our  full  satisfaction  of 
Shubael  H.  Whaples,  of  the  town  of  New- 
ington,  in  said  county,  executor  of  the  will 
of  Albert  S.  Hunn,  deceased. 

**  Do  give,  grant,  bargain,  sell  and  confirm 
unto  the  said  Shubael  U.  Whaples,  executor 
as  af(A*esaid,  a  certain  piece  of  land  situated 
in  the  county  of  Benton,  State  of  Indiana, 
being  the  northwest  i  section  seventeen,  and 
the  east  half  of  section  eighteen,  in  the  town- 
ship number  twenty- five,  range  seven  west 
containing  four  hundred  and  eighty  acres  of 
land.  Said  premises  were  mortgaged  by  deed 
recorded  in  mortgage  records  book  No.  9  at 
pages  131  and  132.  by  Joseph  Davenport  to 
said  Albert  S.  Hunn,  intending  thereby  to 
convey  absolutely  to  said  grantee  as  executor 
as  aforesaid,  all  the  interest  of  Sarah  Daven- 
port  in  said  premises. 

"To  have  and  to  hold  the  above  granted 
and  bargained  premises  with  the  appurte- 
nances thereof  unto  the  said  grantee,  his  heira 
and  assigns  forever  to  his  and  their  own 
proper  use  and  behoof.  And  also  I  the  said 
grantors  do  for  ourselves,  our  heirs,  executors 
and  administrators,  covenant  with  the  said 
grantee  his  heirs  and  assigns  that  at  and  un- 
til the  unsealing  of  these  presents  we  are- 
well  seised  of  the  premises  as  a  good,  inde- 
feasible estate  in  fee  simple,  and  have  right 
to  bargain  and  sell  the  same  in  manner  and 
form  as  is  above  written,  and  that  the  8am& 
is  free  from  all  incumbrances  whatsoever. 

"And  furthermore  we,  the  said  grantors, 
do  by  these  presents  bind  ourselves  and 
our  heirs  forever  to  warrant  and  defend  the 
above  granted  and  bargained  premises  to  him 
and  the  said  j^rantee,  his  heirs  and  assigns 
against  all  claims  and  demands  whatsoever, 
with  the  exception  of  such  taxes  as  may  have 
been  assessed  or  become  due  since  March  80, 
1878. 

"In  witness  whereof,  we  haye  hereunto  set 
our  hands  and  seals  this  fourteenth  day  of 
April,  in  the  year  of  our  Lord,  One  Thousand 
Eight  Hundred  and  Seventy-nine. 

"Joseph  Davenport,  (L.  S.) 
"Sarah  Davenport.   (L.  S.) 

"  Signed,  sealed  and  delivered  in  the  pres- 
ence of  Henry  Talcott,  Sarah  J.  By  water." 

When  the  deed  was  executed  Joseph  Daven- 
port was  owner  in  fee  of  the  land  in  contro- 
versy, subject  to  the  mortgage  referred  to  in 
the  deed.     Sarah  Davenport  owned  no  inter- 
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est  whatevei  therein,  except  her  inchoate  in- 
terest as  his  wife.  We  quote  from  the  brief 
of  counsel  for  the  appellant  their  statement 
of  the  contention : 

**The  contention  between  the  parties  arises 
upon  the  construction  of  the  Davenport  deed 
to  Whaples.  Appellee  claims  that  it  was 
effective  to  convey  Joseph  Davenport's  title. 
Appellant  insists"  that  its  manifest  purpose 
was  to  convey  only  the  inchoate  interest  of 
Davenport's  first  wife,  and  that  as  her  death 
occurred  before  that  of  her  husband  the  deed 
was  inoperative  and  void.** 

This  argument  rests  upon  the  use  by  the 
parties  of  the  words,  "intending  hereby  to 
convey  absolutely  to  said  grantee  as  executor 
aforesaid  all  the  interest  of  Sarah  Davenport 
in  said  premises,''  which  they  insist  are 
words  of  limitation,  serving  to  limit  the  es- 
tate conveyed  to  the  inchoate  interest  of  the 
wife  therein  Teferred  to.  The  construction 
'Con tended  for  bv  the  appellant  would  violate 
many  well -settled  rules  for  the  construction 
of  deeds.  The  purpose  of  all  such  rules  is 
to  ascertain  the  intention  of  the  parties. 
Washb.  Real  Prop.  ♦622-681. 

A  deed  should  if  possible  be  so  construed 
that  some  effect  will  be  given  it.  It  will 
be  assumed  that  the  parties  did  not  intend 
that  it  should  be  a  nullity,  and  did  intend 
that  it  should  be  operative.  It  will  be  up- 
held, rather  than  defeated.  2  Parsons,  Cont. 
605 ;  Irwin  v.  Kilbum,  104  Ind.  113 ;  Oarw 
V.  Aldridge,  27  Ind.  294. 

When  it  becomes  necessary  to  resort  to 
rules  of  construction  to  determine  the  mean- 
ing and  purport  of  a  deed  because  of  any 
ambiguity  in  the  terms  used,  that  construc- 
tion will  be  adopted  which  is  most  favorable 
to  the  grantee.  Hunt  v.  Francis,  5  Ind.  302 ; 
Haddeman  v.  Henry  County  Comra.  78  Ind. 
162;  2  Parsons,  Cont.  supra. 

It  is  also  a  cardinal  rule  in  the  construc- 
tion of  deeds  that  it  be  made  on  the  entire 
deed,  and  not  merely  upon  a  particular  part 
of  it,  and  therefore  every  part  of  a  deed 
ought,  if  possible,  to  take  effect  and  every 
word  to  operate.  Hi  1  Hard,  Real  Prop.  401 ; 
Williams  v.  (hom,  116  Ind.  70;  AUcn  v. 
EoUon,  20  Pick.  458. 


If  the  words  in  controversy  had  been  omit- 
ted from  the  deed  there  would  have  been  no 
room  for  doubt  as  to  its  meaning.  It 
is  clear  that  the  deed  without  them  would 
have  conveyed  the  entire  interests  of  both 
grantors.  Giving  to  that  clause,  however, 
the  effect  contended  for  by  the  appellant 
renders  it  inoperative  and  defeats  it  as  a  con- 
veyance. The  inchoate  right  of  the  wife  in 
the  lands  of  her  husband  is  not  a  present  es- 
tate. So  long  as  the  title  of  the  husband  re- 
mains vested  in  him  such  inchoate  right 
alone  cannot  be  conveyed.  A  deed  which 
attempts  to  convey  such  inchoate  ri^ht  and 
no  more,  leaving  the  husband's  title  m  him, 
is  void.  MeCormiek  v.  Hunter,  60  Ind.  186 ; 
Pavlus'f,  Latta,  93  Ind.  34:  Snoddyy.  Le4it>- 
itt,  105  Ind.  357 ;  Hudstm  v.  Emns,  81  Ind. 
596 ;  Rupe  v.  Ha^Hey,  113  Ind.  416. 

Such  construction  is  not  that  most  favor- 
able to  the  grantee,  but  is  destructive  of  his 
interests,  it  assumes  that  the  parties,  with 
all  the  formalities  attending  the  execution 
of  a  valid  conveyance  of  land,  executed  a 

f»aper  which  conveys  nothing  and  is  a  nul- 
ity.  These  words  relate  solely  to  the  wife's 
interest  in  the  land  and  declare  the  purpose 
of  the  parties  to  convey  such  interest  to  the 
grantee.  The  language  previously  used  is 
ample  to  convey  that  interest.  The  words 
in  question,  wHile  surplusage,  are  not  con- 
tradictory of,  nor  are  they  inconsistent  with 
any  other  portion  of  the  deed.  Treating 
them  as  surplusage,  while  it  convicts  the 
parties  of  using  unnecessary  and  redundant 
language^  acquits  them  of  the  charge  of  in- 
consistency and  of  making  a  void  instrument. 
It  upholds,  instead  of  striking  down  the 
deed.  The  latter  construction  harmonizes 
all  of  the  provisions  of  the  deed,  and  is,  in 
our  opinion,  the  correct  one. 

The  conclusion  we  have  reached  is  in  ac- 
cordance with  the  judgment  of  the  Circuit 
Court,  and  itA  judgment  is  therefore  affirmed, 
with  costs. 

Petition  for  rehearing  denied  December  22^ 
1892. 


SOUTH  CAROLINA  SUPREME  COURT. 


Elizabeth  H.  EDWARDS  et€U.,Appts„ 

V. 

CHARLOTTE,  COLUMBIA  &  AUGUSTA 
R.  CO.,  Bespt. 
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The  common-law  rale»  regturding  mar- 
fkee  water  mm  a  common  enemy  which 
a  landowDer  may,  when  necessary  for  the  pro- 
teotioD  of  his  property,  throw  back  on  neiffhbor- 
iDfl:  land  to  thedama^  of  the  owner  thereof. 


exists  in  South  Carolina,  under  Gen.  Stat.,  §  27M» 
adopting  the  common  law  of  England. 

(September  80,  1803.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for  Aiken 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  defendant's  un- 
lawful interference  with  the  flow  of  surface 
water.    AJfirmtd. 


NOTB.— Tbelawof  surface  waters  as  affecting  the 
right  to  obstruct  the  flow  and  throw  back  the  water 
although  in  much  conflict  is  fully  shown  lathe  ex- 
2«L.R.  A. 


haustlve  note  covering  the  whole  subject  of  suzw 
tace  waters  which  is  published  with  the  case  of 
Gray  v.  Mo  Williams  (Cal.)  21 L.  IL  A.  COB. 
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Edwabdb  v.  Charlottk.  C.  &  A.  R.  Co. 
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The  facts  sufficienly  appear  in  the  opinion. 

MatTi,  HenderBon  Bros,  and  John  R. 
Clay,  for  appellants: 

The  proper  rule  on  the  subject  is  the  civil- 
law  rule. 

"^aUwce  ▼.  Columbia  A  O.  R.  Co,  84  S.  C.  66, 
«7  S.  C.  385;  Philadelphia,  W.  A  B.  R.  Co.  v. 
Dama,  68  Md.  280,  84  Am.  &  Eng.  R.  R.  Cas. 
148;  8Mne  v.  Kantas  City,  8t,  J.  d  C,  B,  B, 
Co.  71  Mo.  287, 86  Am.  Rep.  480;  Bryant  v. 
Bigdow  Carpet  Co.  181  Mass.  401;  LauU- 
ville  db  N.  B.  Co.  v.  Bays,  11  Lea,  882,  47  Am. 
Rep.  291;  Staton  v.  Noifolk  dCRCo.  17  L.  R 
A.  888,  lllN.  C.  278. 

The  cases  which  sustain  defendant's  propo- 
sition are  not  in  accord  with  the  more  recent 
and  better  authorities,  and  they  are  rapidly 
being  submerged  by  the  steady  and  increasing 
current  of  judicial  decision. 

Lewis,  Em.  Dom.  g  566. 

Messrs,  Croft  ft  ChafeOt  for  respondent: 

As  regards  the  hindrance  to  the  flow  of  sur- 
face water  from  its  natural  course  no  cause  of 
action  lies  if  what  the  railroad  has  done  was 
proper  and  necessary  for  the  safety  of  its  road- 

KangM  City  A  E,  B.  Co.  ▼.  Riley,  88  Kan. 
874.  20  Am.  b  Eng.  R.  R  Cas.  117;  Cairo  A 
V.  B,  Co,  ▼.  SUtene,  78  Ind.  278, 88  Am.  Rep. 
189;  Dill.  Mun.  Corp.  §  798,  and  notes;  Angell, 
Watercourses,  §  108;  1  Addison,  Torts,  105; 
Cooley,  Torts,  574;  Hilliard,  Torts,  584;  Taylor 
T.  /?Vcite*.  64Ind.  167, 81  Am.  Rep.  114;  Sehlich- 
ter  V.  PM^i^,  67  Ind.  201:  Cannon  v.  Harga- 
<f<?n,10  Allen,  106.  87  Am.  Dec.  625;  0^ Connor  y. 
Fond  du  Lae,  A.  A  P.  B.  Co.  52  Wis.  526, 88  Am. 
Bep.  754;  PetHgiew  v.  Rmnamlle,  25  Wis.  223, 8 
Am.  Rep.  50;  Fryer  v.  Warne,  29  Wis.  511;  Ab- 
bott V.  Kanaas  City,  8t.  J,  A  C.  B.  B.  Co.  88 
Mo.  271,  58  Am.  Rep.  581,  20  Am.  &  Eng.  R 
R.  Cas.  108. 

Section  2788  of  the  General  Statutes  reads: 
*'  Every  part  of  the  common  law  of  England 
not  altered  by  this  act,  nor  inconsistent  with 
the  constitution  of  this  state  and  the  customs 
and  laws  thereof,  is  hereby  continue  in  full 
force  within  this  state  in  the  same  manner  as 
before  the  passage  of  this  act." 

Messre.  C/othe&a  A  Abney  also  for  le- 
spondent 

MelTer,  Qh,  c7.,  delivered  the  opinion  of 
the  court: 

The  plaintifP,  who  is  a  married  woman. 
Joining  her  husband  with  her  as  a  coplain- 
tiff,  brings  this  action  against  the  Charlotte, 
Columbia  &  Augusta  Railroad  Company  to 
recover  damages  alleged  to  have  been  done 
to  her  property,  as  well  as  to  her  health,  by 
reason  of  the  obstruction,  by  the  defendant 
company,  of  the  natural-  flow  of  surface  water 
over  and  across  the  right  of  way  and  railroad 
track  of  defendant.  The  allegations  in  the 
complaint,  substantially,  are  that  some  time 
in  the  year  1867  the  defendant  company  con- 
Btructea  its  railway  through  the  town  of 
Oraniteville,  over  and  along  Canal  street  of 
0aid  town,  running  north  and  south,  parallel 
with  Horse  creek,  a  natural  watercourse,  on 
the  west  of  the  railway ;  that  plaintiff  is  the 
lessee  of  certain  premises  situate  at  the  north- 
east comer  of  Canal  street  and  Cottage,  the 
latter  being  a  street  running  perpendicular 
fi2L.R  A. 


to  the  former ;  that  on  the  eastern  side  of  the 
town  of  Oraniteville  the  land  is  hilly,  and 
gradually  slopes  towards  Horse  creek;  and 
that  the  surface  water  which  would  accumu- 
late on  the  eastern  side  was  accustomed  to 
flow,  in  part,  down  and  alone  Cottage  street, 
across  Canal  street,  to  said  Horse  creek,  pre- 
vious to  the  construction  of  defendant's  road, 
and  for  some' time  afterwards,  without  injury 
to  plaintiff's  premises,  but  that  some  time 
in  the  year  1878  **the  defendant  negli|?ently, 
unlawfully,  and  unnecessarily"  erected  a 
laree  sand  bank,  at  the  intersection  of  Canal 
and  Cottage  streets,  whereb)r  the  surface 
water  was  forced  back  on  plaintiff's  prem- 
ises, and  has  continued  to  maintain  and  in- 
crease said  sand  bank.  The  defendant  claims 
that  the  sand  bank  complained  of  (which 
was  constructed  on  defendant's  right  of  way) 
was  necessary  to  protect  its  roadbed  and  right 
of  way  from  being  undermined  and  washed 
away  by  the  flow  of  the  surface  water,  and 
therefore  its  construction  was  no  invasion  of 
the  legal  rights  of  the  plaintiff,  and  the  de- 
fendant is  not  liable  for  any  damages  which 
plaintiff  may  have  sustained  by  reason  of 
such  obstruction  of  the  flow  of  the  surface 
water.  The  circuit  judge,  in  effect,  charged 
the  jury  that  the  first  question  for  them  to 
determine  was  whether  the  construction  of 
the  sand  bank  was  necessary  for  the  protec- 
tion of  defendant's  roadbed  and  right  of  way, 
and,  if  so,  then  the  defendant  was  not  liable. 
The  jury,  under  this  instruction,  found  a 
verdict  in  favor  of  the  defendant,  and,  judg- 
ment being  entered  thereon,  the  plaintiff  ap- 
peals upon  the  several  grounds  set  out  in  the 
record.  Under  the  view  which  we  take  we 
do  not  deem  it  necessary  to  repeat  these 
grounds,  for  the  whole  case,  in  our  judg- 
ment, turns  upon  the  inquiry  whether  there 
was  any  error  in  the  instruction  thus  given 
to  the  jury. 

It  is  not,  and  cannot  be,  denied  that  the 
rule  in  regard  to  interference  with  the  flow 
of  surface  water  is  wholly  different  from  that 
which  prevails  in  regard  to  the  waters  of  a 
natural  watercourse.  We  shall  therefore  con- 
fine our  attention  entirely  to  the  rule  as  to 
surface  water.  What  that  rule  is  has  been 
the  subject  of  debate  in  numerous  cases  in 
the  other  states,  many  of  which  we  have  ex- 
amined in  preparing  this  opinion.  Some  of 
the  states  have  adopted  what  is  known  as  the 
"civil-law  rule,"  while  others  seem  to  have 
adopted  what  is  designated  as  the  **  interme- 
diate rule,"  while  others,  again  (a  majority 
of  the  states,  as  is  said  in  a  note  to  Ooddard 
y.  ffarpstteU,  80  Am.  St.  Rep.  891),  adhere 
to  the  rule  of  the  common  law.  In  this  state, 
so  far  as  we  are  informed,  there  is  no  adju- 
dication upon  the  subject,  for  what  was  said 
upon  the  subject  by  the  late  Chi^  Justice 
Simpson  was  ''not  intended  as  a  ftnal  adjudi- 
cation, and  conclusive  of  said  question  in  the 
future, "  as  he  himself  expressly  said  in  that 
opinion,  but  simply  his  own  opinion  as  to 
the  comparative  merits  of  the  several  rules. 
But  in  view  of  the  express  declaration  of  the 
lawmaking  power,  as  erubodied  in  section 
2734  of  the  General  Statutes,  we  feel  bound 
to  declare,  in  the  absence  of  any  constitu- 
tional provision,  statute,  or  even  authorita- 
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tive  decision  to  tlie  contrary,  that  the  com- 
mon-law rule  must  still  be  recognized  as 
controlling  here,  for  that  section  expressly 
declares  that  "every  part  of  the  common-law 
of  England,  not  altered  by  this  act  nor  in- 
consistent with  the  constitution  of  this  state, 
and  the  customs  and  laws  thereof,  is  hereby 
continued  in  full  force  and  virtue  within 
this  state  in  the  same  manner  as  before  the 
passage  of  this  act. "  Under  the  common- law 
rule,  surface  water  is  regarded  as  a  common 
enemy,  and  every  landed  proprietor  has  a 
right  to  take  any  measures  necessary  to  the 
protection  of  hi£(  own  property  from  its  rav- 
ages, even  if,  in  doing  so,  he  throws  it  back 
upon  a  coterminous  proprietor,  to  his  dam- 
age, which  the  law  regards  as  a  case  of  dam- 
num absque  injuria,  and  affording  no  cause 
of  action.  This  rule  was  applied  in  a  case 
very  much  like  the  present,— i?o?c«  v.  8t. 
Paul  M.  A  Jfef.  R.  Go.  41  Minn.  384.  Also 
in  Cairo  A  F.  /?.  Co.  v.  Steoem,  73  Ind.  278, 
88  Am.  Rep.  139 ;  O'Coniwr  v.  Fond  du  Lac, 
A.  <6  P.  R,  Co,  63  Wis.  526,  38  Am.  Rep. 
754 ;  Johnson  v.  Chicago,  St.  P.  M.  &  0,  R 
Co.  80  Wis.  641,  14  L.  R.  A.  495..  See  also 
Chadeaym  v.  Robinson,  55  Conn.  345,  and 
Abbott  V.  Kansas  City,  St.  J.  db  C.  B.  R.  Co. 
83  Mo.  271,  53  Am.  Rep.  581 ;  in  which  the 
case  of  Shans  v.  Kansas  City,  St.  J.  db  C.  B. 
R.  Co.  71  Mo.  237,  86  Am.  Rep.  480,  relied 
upon  by  appellant,  as  well  as  the  case  of 
McCormick  v.  Kansas  City,  St.  J.  db  C.  B.  R. 
Co.  70  Mo.  359,  35  Am.  Rep.  431,  are  com- 
mented on  and  practically  overruled,  so  far 
as  the  question  now  under  consideration  is 
concerned.  These  cases,  as  well  as  many 
others  which  might  be  referred  to,  together 
with  those  cited  by  respondent's  counsel  in 
his  argument,  abundantly  show  that  there 
was  no  error  on  the  part  of  the  circuit  judge 
in  giving  the  instruction  complained  of  to 
the  jury.  The  case  of  Staton  v.  Norfolk  db  C. 
R.  Co.,  recently  decided  by  the  supreme 
court  of  North  Carolina,  111  N.  C.  278,  17  L. 
R.  A.  838,  seems  to  be  much  relied  on  by  the 


counsel  for  appellant.  But  we  do  not  think 
it  in  point.  The  question  tliere  was  different 
from  that  presented  here,  and  the  discussion 
was  principally  devoted  to  an  inquiry  into 
the  rights  acquired  by  a  railroad  company 
from  the  exercise  of  its  right  to  condemn 
lands  under  the  power  of  eminent  domain, 
with  which  we  ai«  not  concerned  here.  Here 
we  freely  and  fully  concede  the  doctrine 
laid  down  in  that  case,  that  a  railroad  com- 
pany has  no  higher  rights  in  reference  to  the 
treatment  of  surface  water  than  an  individual 
land  proprietor;  and  that  is  as  far  as  that 
case  is  applicable  to  the  present.  Besides, 
as  we  understand.  North  Carolina  is  one  of 
the  states  which  recognizes  the  civil -law 
rule  in  reference  to  surface  water,  and  hence 
the  decisions  in  that  state  would  afford  no 
assistance  where  the  common- law  rule  pre- 
vails. So,  too,  the  cases  of  Mills  v.  Oreen- 
ville  db  a  R.  Co.  13  S.  C.  97,  and  WaUace  v. 
Columbia  db  0.  R.  Co.  34  S.  C.  66,  and  again 
reported  in  37  S.  C.  335,  being  cases  in  ref- 
erence  to  natural  watercourses,  and  not  cases 
of  surface  water,  have  no  application  to  the 
present  case.  Nor  are  we  able  to  discover 
anything  in  the  case  of  Gregory  v  Lay  (on, 
36  S.  C.  93,  which  throws  any  light  upon 
our  present  inquiry.  Under  the  view  which 
we  have  taken,  the  other  grounds  of  appeal 
become  immaterial ;  for,  even  if  the  alleged 
errors  there  complained  of  were  well  founded, 
the  result  reached  would  not  hscve  been  af- 
fected Assuming,  as  we  must  do,  that  the 
jury  found  as  matter  of  fact  that  the  sand 
bank  complained  of  was  necessary  for  the 
protection  of  defendant's  right  of  way  and 
roadbed,  we  are  unable  to  see  how  the  in- 
structions complained  of  could  possibly  have 
affected  the  result.  We  mav  add,  however, 
that  we  see  no  error  in  any  of  the  instructions 
complained  of. 

The  judgment  of  this  court  is  that  the  judg- 
ment  of  the  Circuit  Court  be  affirmed. 

McGow&n  and  Pope*  JJ.,  concur. 


GEORGIA  SUPREME  COURT. 


Joseph  SIMPSON,  Plff.  in  Err., 

V. 

STATE  of  Georgia. 
( Ga ) 

^1.  A  person  in  a  boat  on  the  Savan- 
nah river*  within  thirty  yards  of  the  Georgia 
Bide,  at  a  point  where  the  river  is  at  least  175  yards 
wide,  is  prima  faoie  in  the  state  of  Georgia. 

Z*  The  offense  of  shooUngf  at  another 
is  committed  in  this  state  when  one  in  the 
state  of  So^th  Carolina,  without  malice  afore- 
thought, but  not  in  bis  own  defense,  or  under 
other  oircumstanoes  of  justification,  aims  and 
fires  a  pistol  at  another  who  at  the  time  is  in  this 
state,  although  the  bail  misses  him,  and  strikes 
the  water  In  this  state,  near  the  boat  which  he 
occupies. 

^Headnotes  by  Lumpkzv,  J. 

NOTB.— For  rivers  and  lakes  as  state  boundaries, 
■ee  note  to  Buck  v.  Bllenbolt  (Iowa)  15  L.  B.  A.  187. 
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8.  The  evidence  warranted  the  verdict 

and  there  was  no  error  in  denying  a  new  tdaL 

(Hay  29, 1898.) 

ERROR  to  the  Superior  Court  of  Hart  Coun- 
ty 10  review  a  judgment  convicting  de- 
fendant of  the  statutory  offense  of  shooting  at 
another.     Affirmed.    . 

The  facts  sufficiently  appear  in  the  opiDion. 

Mr,  A.  G.  McCurry,  for  plaintiff  in 
error; 

The  defendant  is  indictable  where  the  crim- 
inal act  is  committed. 

A  common-law  court  has  jurisdiction  only 
over  transactions  within  its  own  county. 

1  Bishop,  New  Crim.  L.  g  111;  1  Bishop, 
Crim.  Proc.  §§  47,  49. 

Subject  to  exceptions  to  be  stated,  no  mar  ia 
to  suffer  criminally  for  what  he  does  out  of  the 
territorial  limits  of  the  county. 
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1  Bishop,  New  Grim.  L.  §  110.  and  authori- 
ties there  cited. 

The  exception  referred  to  is  this:  If  one 
personally  out  of  the  county  puts  in  motion  a 
force  which  takes  effect  in  it  he  is  answerable 
irhere  the  evil  is  done  though  his  presence  is 
elsewhere,  as  where  a  man  standing  beyond 
the  outer  line  of  our  territory  by  discharging 
a  ball  over  the  line  kills  another  within  it. 

1  Bishop,  New  Grim.  L.  §  110.  See  the 
doctrine  also  in  1  Wharf.  Grim.  L.  §  279. 

Where  any  felony  or  misdemeanor  shall  be 
begun  in  one  county  and  completed  in  another, 
it  may  be  dealt  with,  etc.,  in  either  county  as 
if  it  were  wholly  committed  therein. 

1  Archbold,  Grim.  Pr.  &  PI.  217. 

Venue  is  a  fact  to  be  proven  by  the  state 
and  unless  proven  a  conviction  will  not  stand. 

Davis  V.  6tate,  82  G&  205. 

It  must  be  proved  as  laid. 

St4tte  V.  Hartwtt^  76  Mo.  251.  4  Am.  Grim. 
Rep.  572. 

In  all  the  cases  cited  in  thebookn  something 
yras  done  in  the  territory  where  the  prosecu- 
tion was  had. 

In  the  case  of  shooting  at  another  the  offense 
is  complete  by  aiming  and  firing  the  gun  or 
pistol  irrespective  of  the  execution  that  may 
be  done  and  irrespective  of  the  range  and  dis- 
tance of  the  bullet.  If  the  balls  from  Mr. 
Simpson's  pistols  did  not  take  effect  within 
Georgia's  Jurisdiction— if  he  aimed  and  fired 
Id  the  state  of  South  Garolina— and  if  the 
crime  of  shooting  at  another  is  completed  by 
aiming  and  firing,  then  there  was  no  criminal 
act  and  no  part  of  the  crime  committed  in 
Georgia  so  as  to  bring  the  case  within  any  of 
the  exceptions  to  the  general  rule. 

Mr,  William  U.  Howard,  Sol.  Qen., 
for  the  State. 

Lumpkin, «/.,  delivered  the  opinion  of  the 
court: 

1.  According  to  the  convention  of  Beaufort 
between  the  states  of  Georgia  and  South 
Carolina,  agreed  on  by  the  commissioners  of 
both  states  on  the  28th  of  April,  1787,  the 
current  or  main  thread  of  the  channel  of  the 
Savannah  river  is  the  boundary  between  the 
two  states.  Gode,  g  16 ;  Hotchkiss'  Stat.  918- 
917.  This  being  so,  at  a  point  where  the 
river  is  not  less  than  175  varas  wide,  a  person 
in  a  boat  not  more  than  thirty  yards  from  the 
Georgia  side  is  prima  facie  m  this  state.  In 
the  present  case  it  was  practically  conceded 
that  the  testimony  showed  the  person  as- 
saulted was  on  the  Georgia  side  of  the  main 
current  of  the  river.    , 

2.  Under  the  evidenoo  introduced  in  behal  f 
of  the  state,  and  which  the  jurv  evidently  be- 
lieved to  be  true,  the  accused  shot  twice  at  the 
prosecutor,  intending  the  balls  from  the  pis- 
tol used  to  take  effect  upon  him.  At  the  time 
of  the  firing  the  prosecutor  was  in  a  boat  upon 
the  Savannah  river,  and  within  the  state  of 
Georgia,  and  the  accused  was  standing  upon 
the  bieink  of  the  river  in  the  state  of  South  Gar- 
olina.  It  was  conceded  that  if  either  or  both 
of  the  balls  had  struck  the  prosecutor  an  of- 
fense of  some  kind  would  have  been  committed 
in  Georgia,  upon  the  idea  that  the  act  of  the 
accused  took  effect  in  this  state ;  but  it  was 
contended  that,  inasmuch  as  the  prosecutor 
22  L.  R.  A. 


was  not  struck,  no  effect  whatever  was  pro- 
duced in  Georgia  by  the  act  in  question. 
This  contention  is  not  well  founded  in  point 
of  fact,  for  the  evidence  showls  conclusively 
that,  although  the  prosecutor  was  not  injured, 
the  balls  did  strike  the  water  of  the  river  in 
close  proximity  to  him,  within  this  state,  and 
therefore  it  is  certain  that  they  took  effect  in 
Georgia,  although  not  the  precise  effect  in- 
tended, assuming  that  the  verdict  correctly 
finds  it  was  the  deliberate  purpose  of  the  ac- 
cused to  actually  shoot  at  the  prosecutor. 
What  the  accused  did  was  a  criminal  act,  and 
it  did  take  effect  in  this  state.  Mr.  Bishop 
sa^s :  **  The  law  deems  that  a  crime  is  com- 
mitted in  the  place  where  the  criminal  act 
takes  effect.  Hence,  in  many  circumstances, 
one  becomes  liable  to  punishment  in  a  partic- 
ular jurisdiction  while  his  personal  presence 
is  elsewhere.  Even  in  this  way  he  may  com- 
mit an  offense  against  a  state  or  county  upon 
whose  soil  he  never  set  his  foot.*'  1  Bishop, 
Grim.  Proc.  g  53.  And  see  Bishop,  Grim. 
Law,  §  110.  Of  course,  the  presence  of  the 
accused  within  this  state  is  essential  to  make 
his  act  one  which  is  done  in  this  state,  but 
the  presence  need  not  be  actual.  It  may  be 
constructi  ve.  The  wel  1  •  establ  ished  theory  of 
the  law  is  that,  where  one  puts  in  force  an 
agency  for  the  commission  of  crime,  he,  in 
legal  contemplation,  accompanies  the  same 
to  the  point  where  it  becomes  effectual. 
Thus,  a  burglary  may  be  committed  by  in- 
serting into  a  building  a  hook  or  other  con- 
trivance by  means  of  which  goods  are  with- 
drawp  therefrom ;  and  there  can  be  no  doubt 
that,  under  these  circumstances,  the  burglar, 
in  legal  contemplation,  enters  the  building. 
So,  if  a  man  in  the  state  of  South  Carolina 
criminally  fires  a  ball  into  the  state  of 
Gteorffia,  the  law  regards  him  as  accompany- 
ing the  ball,  and  as  being  represented  by  it, 
up  to  the  point  where  it  strikes.  If  an  un- 
lawful shooting  occurred  while  both  the  par- 
ties were  in  this  state,  the  mere  fact  of  miss- 
ing wopld  not  render  the  person  who  shot  any 
the  less  guilty.  Gonscquently,  if  one  shoot- 
ing from  another  state  goes,  in  a  legal  sense, 
where  his  bullet  ^oes,  the  fact  of  his  missing 
the  object  at  which  he  aims  cannot  alter  the 
legal  principle.  Gases  are  numerous  in  which 
it  has  been  held  that  where  a  person  wounds 
another  in  one  state  or  countrv,  but  the  person 
wounded  dies  elsewhere,  beyond  its  ter- 
ritorial boundaries,  the  courts  of  the  btato  or 
country  in  which  death  occurred  have  juris- 
diction to  try  the  offense.  A  leading  case  on 
this  line  is  that  of  Tyler  v.  People,  8  Mich. 
820,  in  which  there  was  a  dissenting  opinion 
by  Justice  Gampbell.  The  ruling  of  the 
majority  of  the  court,  however,  was  ap- 
proved in  the  case  of  Cam.  v.  Macloon,  101 
Mass.  1.  Jvstiee  Gray,  who  delivered  the 
opinion  in  the  latter  case,  says,  on  page 
7,  that  if  one*s  **  unlawful  act  is  the  efiQcieut 
cause  of  the  mortal  injury,  his  personal  pres- 
ence at  the  time  of  its  beginning,  its  con- 
tinuance, or  its  result,  is  not  essential.  He 
may  be  held  guilty  of  homicide  by  shooting;, 
even  if  he  stands  afar  off,  out  of  sight,  or  in 
another  jurisdiction  ;"  and  the  words  quoted 
are  followed  by  apt  illustrations.  On  page 
17  of  the  same  report  Justice  Gray  disapproves 
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the  dissenting  opinion  of  Justice  Campbell 
above  mentioned.  There  is,  however,  a  clear 
distinction  between  cases  like  the  one  just 
cited,  where  a  wound  is  inflicted  in  one  Juris- 
diction and  death  ensues  in  another,  and  cases 
like  the  present,  where  the  accused  in  one 
state  puts  in  operation  a  force  which  takes 
effect  in  another.  On  page  843  of  8  Mich. , 
suprcky  this  distinction  is  clearly  stated  by 
Justice  Campbell.  He  sajjrs  the  doctrine  of 
constructive  presence  is  not  applicable  to  a 
case  like  that  with  which  he  was  then  deal- 
ing, and  then  uses  the  following  language 
which  sustains  our  ruling  in  the  case  at  bar. 
Speaking  of  constructive  presence,  he  says : 
**  All  that  it  amounts  to  is  that  the  crime  shall 
be  regard^  as  committed  where  the  injurious 
act  is  done.  A  wounding  must,  of  course, 
be  done  where  there  is  a  person  wounded,  and 
the  criminal  act  is  the  force  against  his  per- 
son. That  is  the  immediate  act  of  the  assail- 
ant, whether  he  strikes  with  a  sword  or  shoots 
a  j^un ;  and  he  may  very  reasonably  be  held 
present  where  his  forciole  act  becomes  di- 
rectly operative. "  This  doctrine  is  supported 
by  Rorer,  Interstate  Law,  241,  248,  244,  cit- 
ing John*  V.  8taU,  19  Ind.  421,  423,  81  Am. 
Dec.  408.  And  see  Whart.  Confl.  L.  §825, 
and  notes  on  pages  717,  718 ;  Whart.  Crim. 
L.  §§  278-280.  In  Adams  v.  PeopU,  1  N.  Y. 
178,  it  appeared  that  the  accused  forged  a 
paper  in  Ohio,  upon  which  he  procured 
money  in  New  York,  through  an  innocent 
agent,  without  going  into  me  latter  state. 
He  afterwards  voluntarily  went  into  that 
state,  and  was  indicted  and  tried  fgr  the 
crime.  It  was  conceded  by  both  court  and 
counsel  that  he  was  guilty  of  committing  the 
crime  in  the  state  of  ISew  York,  and  the 
question  upon  which  the  case  turned  was 
simply  whether  or  not,  inasmuch  as  he  owed 
no  allegiance  to  that  state,  be  could  be  tried 
and  punished  therein.  In  United  States  ▼. 
Davis,  2  Sumn.  482,  it  appeared  that  a  gun 
was  fired  from  an  American  ship  lying  in  the 
harbor  of  Raiatea,  one  of  the  Societv  isles, 
by  which  a  person  on  a  schooner  belonging 
to  the  natives,  and  lying  in  the  same  harbor, 
was  killed ;  and  it  was  held  that  the  act,  in 
contemplation  of  law,  was  done  on  board  the 
foreign  schooner,  where  the  shot  took  effect, 
and  that  jurisdiction  of  the  crime  belonged  to 
the  foreign  government,  and  not  to  the  courts 
of  the  United  States.  In  Hawes  on  Jurisdic- 
tion of  Courts  (sec.  110),  it  is  laid  down  that 
"a  crime  may  be  committed  within  the  juris- 
diction of  a  state,  although  the  person  com- 
mitting it  never  was  within  its  borders,  if 
the  act  takes  effect  there.  ^  An  interesting 
discussion  pertinent  to  the  question  involved 
may  be  found  in  0  Crim.  L.  Mag.,  beginning 
on  page  155,  in  an  article  entitled  "^  Dynamit- 
ing and  Extraterritorial  Crime."  ''A  party 
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who,  in  one  jurisdiction,  or  in  one  county, 
may  put  in  operation  a  force  that  does  harm 
in  another,  may  be  liable  in  either  for  the  of- 
fense. "  Brown,  Jurisdiction  of  Courts,  ^  92. 
This  section  also  contains  numerous  illus- 
trations which  are  apt  and  pertinent.  See 
also  Beg.  v.  Rogers,  14  Cox,  C.  C.  22.  The 
above  authorities  demonstrate  beyond  ques- 
tion that  a  criminal  act  begun  in  one  state  and 
completed  in  another  renders  the  person  who 
does  the  act  liable  to  indictment  in  the  latter. 
In  view  of  these  authorities,  there  cannot  in 
the  present  case  be  any  doubt  whatever  that 
Simpson  would  have  been  indictable  in  Geor- 
gia if  a  ball  from  his  pistol  had  actually 
wounded  Sadler.  That  this  would  be  true  is 
too  well  established  for  serious  controversy. 
The  able  and  zealous  counsel  for  the  plaintiff 
in  error  candidly  conceded  that  such  would 
be  the  law,  but  contended  that,  as  the  balls 
"took  no  effect  In  Georgia,"  the  entire  act 
of  the  accused  was  committed  in  South  Caro- 
lina, and  that  he  really  did  nothing  in  this 
state.  We  have  endeavored  to  show  that  this 
contention  is  not  sound.  As  we  have  already 
stated,  the  act  of  the  accused  did  take  effect 
in  this  state.  He  started  across  the  river  with 
his  leaden  messenger,  and  was  operating  it 
up  to  the  moment  when  it  ceased  to  move,  and 
was,  therefore,  in  a  legal  sense,  after  the  ball 
crossed  the  state  line,  up  to  the  moment  that 
it  stopped,  in  Georgia.  It  is  entirely  im- 
material that  the  object  for  which  he  crossed 
the  line  failed  of  accomplishment.  It  hav- 
ing been  established  by  abundant  authority 
and  precedent  that  in  crime  there  may  be  a 
constructive  as  well  as  an  actual  presence, 
there  can  be,  in  a  case  of  this  kind,  m  which 
the  act  of  the  accused,  when  analyzed,  is 
simply  an  attempt  to  unlawfully  wound  an- 
other by  shooting,  no  rational  distinction  in 
principle,  as  to  tlie  question  of  jurisdiction, 
whether  the  attempt  is  successful  or  not.  The 
criminality  was  complete,  and  the  offense 
was  perpetrated  in  Georgia,  irrespective  of 
results. 

8.  The  evidence  was  conflicting.  Accord- 
ing to  that  introduced  by  the  accused,  and 
supported  by  his  statement,  he  did  not  intend 
to  shoot  the  prosecutor  at  all ;  but  the  evi- 
dence of  the  latter  was  amply  sufficient  to 
warrant  the  jury  in  concluding  that  the  ac- 
cused actually,  deliberately,  and  without 
any  legal  excuse  or  justification  whatever, 
undertook  to  shoot  him.  In  view  of  this  evi- 
dence, the  jury  might  well  have  found  the 
accused  guilty  of  assault  with  intent  to 
murder,  and  he  cannot  complain  that  they 
found  him  guilty  of  the  lesser  offense  of 
shooting  at  another.  There  was  no  error  in 
denying  a  new  trial. 

Judgfnent  afflifned. 
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NEW  JERSEY  COURT  OP  ERRORS  AND  APPEALS. 


PENNSYLVANIA  R.   CO.,  Flff.  in  Err., 

V. 

Howard  PARRY. 
( N.J ) 

A  round-trip  ticket  ''via  Burllng^n 
branch**  firom  a  point  on  the  main  line 
of  a  railroad  to  a  point  on  the  branch 
line*  with  a  provlalon  that  it  is  '^not  arood  to 
stop  off  en  roul6*^  is  subject  to  a  remilatiOD  of  the 
oompaDy  making  it  ffood  on  the  main  line  only 
upon  those  trains  which  connect  with  the  trains 
on  the  branch,  and  does  not  entitle  a  paasenger, 
on  reaohinff  the  junction  upon  his  return  trip, 
to  take  an  accommodation  on  the  main  line 
which  stops  at  his  destination,  but  which  he  is 
enabled  to  catch  only  because  it  is  late,  and  by 
leaving  the  branch  train  while  it  stands  on  a  Y 
track  and  walking  to  the  depot,  although  he 
might  have  ridden  on  the  accommodation  train 
without  paying  any  more  for  his  ticket  if  he  had 
bought  separate  tickets  for  the  round  trip  on 
each  line,  and  although  by  taking  the  accommo- 
dation he  could  avoid  waiting  a  half  hour  or 
more  for  the  so-called  connecting  train. 

(November  00,  1898.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgmeDt  aflQrmiog  a  Judgment  of  the  Cir- 
cuit for  JBuTliDgton  Couuty  in  favor  of  plaiD- 
tiff  in  an  action  brought  to  recover  damages 
for  the  alleged  wrongful  ejection  of  plaintiff 
from  defendant's  train  in  breach  of  defendant's 
contract  of  carriage.    Beversed, 

Statement  by  McGill,  Ch,: 

The  plaintiff  below,  Howard  Parry,  on  the 
22d  of  December,  1890,  purchased  an  excur- 
sion ticket  from  Riverton,  where  he  lived, 
to  Mt.  Holly,  both  places  being  in  Burling- 
ton county.  Riverton  is  on  the  main  line  of 
the  Pennsylvania  Railroad  Company,  be- 
tween Trenton  and  Camden ;  and  Mt.  Holly 
is  upon  a  branch  line,  called  the  Burlington 
Branch.  The  ticket  purchased  by  Parrv  in- 
dicated that  his  route  was  to  he"*  via  Burling- 
ton branch,  **  and  that  the  ticket  was  ^not 
good  to  stop  off  en  route."  Th£  regulations 
of  the  Pennsylvania  Railroad  Company  re- 
quired that  passengers  holding  such  tickets, 
in  going  from  Riverton  to  Mt.  Holly  and 
returning,  should  change  cars  at  its  Broad 
street  station,  in  the  city  of  Burlington,  into 
which  station  both  the  trains  of  the  branch, 
and  the  main  lines  of  its  railroad  ran.  Upon 
returning  from  Mt.  Holly,  in  the  afternoon 
of  the  day  named.  Parry  took  a  train  that  left 
Mt.  Holly  at  4 :88  o'clock,  and  should,   ac- 


cording to  the  company's  regulations,  con- 
nect at  the  Broad  street  station  with  a  train 
which  would  leave  Trenton  at  5 :20  o'clock. 
That  connection  required  passengers  destined 
for  Riverton  to  wait  at  the  Broad  street  sta- 
tion a  half  hour,  or  more,  for  the  arrival  of 
the  train  from  Trenton.  On  the  day  in  ques- 
tion, the  train  which  Parry  took  at  Mt.  Holly 
reached  the  end  of  the  branch  line  at  the  city 
of  Burlington,  and  came  to  a  stop  upon  the 
Y  track,  which  connected  with  the  main  line 
about  half  a  mile  from  the  Broad  street  sta- 
tion, and  there  waited  to  allow  a  belated  train 
upon  the  main  line  to  pass,  before  it,  into  the 
Broad  street  depot.  That  train  was  a  local 
accommodation,  scheduled  to  stop  at  River- 
ton, but  was  not  one  of  the  connecting  trains 
with  Mt.  Holly.  With  a  view  to  saving  the 
half  hour's  delay  at  the  Broad 'street  station, 
in  waiting  for  the  proper  connecting  train. 
Parry  and  a  friend  got  off  the  train  from  Mt. 
Holly  while  it  stood  on  the  Y  track,  and, 
walking  the  half  mile  to  the  Broad  street 
station,  reached  it  in  time  to  catch  the  belated 
train,  which  would  stop  at  Riverton.  Upon 
that  train.  Parry  presented  the  return  hair 
of  his  excursion  ticket,  and  was  informed 
that  It  was  good  only  on  trains  which  con- 
nected with  the  Burlington  Branch  Railroad 
at  the  Broad  street  station,  according  to  the 
regulations  of  the  company,  and  that,  as  the 
train  he  was  on  did  not  make  such  connection, 
the  ticket  was  not  good  upon  it.  Parry  re 
fused  to  pay  his  fare,  and  was  put  off  the 
train  at  a  wav  station,  before  Riverton  was 
reached,  without  unnecessary  force  or  in- 
dignity. Ui)on  the  appearance  of  the  above - 
stated  facts,  in  the  case  made  by  the  plaintiff 
below,  the  defendant  moved  for  a  nonsuit, 
and,  upon  the  denial  of  that  motion,  error  is, 
among  other  things,  now  assigned. 

Mr,  S.  H.  Grey,  for  plaintiff  in  error; 

A  stop-off  is  not  a  right  resulting  from  the 
contract  to  carry,  but  is  a  matter  of  consent  b\ 
or  contract  with  the  carrier.  To  break  the 
Journey  is  to  break  the  contract. 

StaU  V.  Overton,  24  N.  J.  L.  435,  61  Am. 
Dec.  671;  Ripley  v.  New  Jersey  R,  A  Transp. 
Co.  81  N.  J.  L.  888;  Petrie  v.  Pennsylvania  R. 
Co.  42  N.  J.  L.  449;  Wyman  ▼.  Northern  Pae. 
R,  Co,  84  Minn.  210;  Stone  v.  Chicago  A  N.  Vf. 
R,  Co.  47  Iowa,  82.  29  Am.  Reo.  458;  CliurefUll 
V.  Chicago  iSb  A.  R,  Co.  67  111.  890;  McGlure  v. 
Philadelphia,  W.  A  B.  R.  Co,  84  Md.  535,  0 
Am.  Rep.  845;  Drew  v.  Central  Pac.  R,  Co.  51 
Cal.  435;  Dietrich  ▼.  Penneyltania  R.  Co,  7 
Pa.  432.  10  Am.  Rep.  711;  Oil  Creek  tf-A.P 


NOTK.— The  above  case  is  a  peculiar  one  in  its 
facts,  and  the  decision  is  not  likely  to  command 
univenal  approval.  The  interpretation  of  the 
contract  seems  unusually  strict  in  view  of  the  fact 
that  the  riffht  claimed  by  the  passenger  is  denied 
merely  because  he  took  one  ticket  instead  of  two 
which  he  might  have  had  for  the  same  price,  and 
also  Of  the  fact  ttiat  the  oairier  would  not  seem  to 
be  in  any  way  injured  or  put  to  a  disadrantage  by 
carrying  him  on  the  earlier  train  which  was  an  or- 
dinary accommodation  train.  It  seems  difficult  to 
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see  any  raascn  for  denying  the  rigai  claimed  e.  - 
oept  to  compel  the  passenger  to  pay  twice  for  tii 
same  ride.  These  considerations  make  the  ooi> 
struction  of  the  contract  as  to  what  is  a  ^'connect  - 
ing**  train  seem  unnecessarily  technical.  Fo- 
other  oases  involving  questions  remotely  simlla: 
to  the  above,  see  Gulf,  C.  ft  8.  F.  R.  Co.  v.  Henr. 
(Tex.)  16  L.  R.  A.  818:  Gulf,  a  ft  S.  F.  R.  Go.  v. 
Looney  (Tex.)  16  L.  R.  A.  471,  and  wfte;  Nichols  ^. 
Southern  Pac  Co.  (Or J  18  L.  R.  A.  66,  and  tiota. 
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Co,  T.  Clark.  72  Pa.  231;  Cleveland,  C.  d  0, 
B,  Co.  V.  Bartram,  IJ  Ohio  St.  457;  Hatten 
▼.  Ifeioark  d  J.  C.  H.  Co.  89  Ohio  St.  875; 
Cheney  ▼.  Boston  dt  M,  B.  Co,  11  Met.  121,  45 
Am.  Dec.  190. 

If  Parry  entered  the  train  for  the  purpose  of 
testing  bis  rights,  and  with  a  view  of  making 
a  case,  it  has  been  held  by  respectable  courts 
that  under  such  circumstances  there  could  be 
no  rec jvery  ol  damages  for  injury  to  his  feel- 
incs. 

Cincinnati,  H.  d  D.  B.  Co.  v.  Cole,  29  Ohio 
St.  126,  23  Am.  Rep.  729;  St.  Louis  d  8.  F, 
B.  Co.  V.  Trimble,  64  Ark.  354. 

Messrs.  John  W.  Wescott  and  Samuel 
K*  Robbinst  for  defendant  in  error: 

The  right  of  the  plaintiff  to  show  the  con- 
struction put  upon  this  contract  by  the  com- 
p<iny,  as  evidenced  by  general  usage,  or  the 
custom  upon  the  road  is  distinctly  recognized 
by  Chief  Justice  Green  in  his  opinion  in  State 
V.  Ov^ton,  24  N.  J.  L.  439,  61  Am.  Dec.  671. 

The  conduct  of  the  parties  to  a  contract  may 
be  shown  in  order  to  settle  its  true  interpreta- 
tion. 

Burleio  ▼.  Hillman,  16  N.  J.  Eq.  27. 

The  railroad  company  made  an  unjust  dis- 
crimination against  the  plaintiff  tn  refusing 
his  ticket. 

Messenger  v.  Pennsylmnia  B.  Co,  87  N.  J. 
L.  531,  18  Am.  Rep.  754;  State  v.  Delaware, 
L.  d  W,  B.  Co.  48  N.  J.  L.  55,  57  Am.  Rep.  543. 

The  contract  is  to  be  taken  most  stronglj 
against  the  defendants,  as  the  language  is 
their  own. 

Dancey  v.  Grand  Trunk  B,  Co.  of  Canada, 
19  Ont.  App.  Rep.  664,  52  Am.  &  £ng.  R.  R. 
Cas.  181. 

The  railroad  company,  notwithstanding  this 
provision,  claimed  to  have  required  the  holder 
of  such  ticket  to  stop  off  at  Burlington  station 
for  nearly  an  hour,  before  forwarding  him  to 
bis  destination. 

Was  he  required  to  remain  at  the  station 
during  this  time  to  avoid  a  breach  of  the  con- 
tract? 

If  he  had  walked  from  the  Junction  to  Bur- 
lington station  and  taken  the  5:20  train  from 
Trenton,  or  if  he  bad  walked  or  ridden  to 
Beverly  and  resumed  his  journey  on  the  5:20 
traiu  from  Trenton,  his  ticket  would  have  been 
good  on  that  train. 

Auerhach  v.  New  York  Cent,  d  H,  B  B.  Co. 
89  N.  Y.  281, 42  Am.  Rep.  290;  8  Wait,  Act.  & 
Def.  p.  161. 

By  either  of  these  courses  he  would  have 
stopped  off  en  route  longer  and  more  effectual- 
ly than  he  did  in  this  instance. 

It  was  the  duty  of  the  railroad  company  to 
forward  the  plaintiff  to  hisde<<tination  prompt- 
ly, and  a  serious  delay  like  that  involved  in 
awaiting  the  arrival  of  the  5:  20  train  from 
Trenton  warranted  him  in  taking  a  different 
train,  if  by  so  doing  he  could  expedite  his 
Journey. 

Wilsey  v.  LauisviOe  d  N.  B,  Co,  88  Ky.  511, 
26  Am.  &  Eng.  R.  R.  Cas.  258,  confirmed  on 
appeal  October  24,  1889,  reported  in  39  Am. 
&  Eng.  R.  R.  Cas.  418. 

UcGill,  (7A.,  delivered  the  opinion  of  the 
court: 

The  motion  to  nonsuit  presented  to  the 
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court  below  this  question :  Whether  the  con- 
tract between  Mr.  Parry  and  the  railroad  com- 
pany permitted  Mr.  Parry  to  quit  the  branch 
road  train  before  it  reached  its  destination, 
and,  proceeding  in  advance  of  it,  continue 
his  journey  in  a  train  with  which  it  did  not 
connect,  and  was  made  available  to  him  only 
by  accidental  delay.  It  is  established  by  the 
course  of  judicial"  decision  that  when  a  per- 
son who  purchases  a  railway  ticket  to  a  cer- 
tain place  takes  his  seat  in  a  particular  train, 
that  goes  to  his  destination,  he  cannot,  with- 
out permission  of  the  railway  company, 
while  the  train  ;s  reasonably  pursuing  tlie 
duty  of  the  carrier,  leave  it,  and  take  another 
train,  and  complete  his  journey  under  the 
same  contract.  The  reason  is  that  his  con- 
tract is  entire,  and  neither  he  nor  the  com- 
pany can  be  required  to  perform  it  in  frag- 
ments.  State  v.  Overton,  24  N.  J.  L.  485,  61 
Am.  Dec.  671 ;  Petne  v.  Pennsylvania  B.  Co. 
42  N.  J.  L.  449 ;  Cheney  v.  Boston  d  M.  B. 
Co.  11  Met.  121,  45  Am.  Dec.  190;  Dietrich 
V.  Pennsylvania  B.  Co,  71  Pa.  432,  10  Am. 
Rep.  711 ;  Oil  Creek  d  A.  B,  Co.  v.  Clark, 
72  Pa.  231 ;  Vankirk  v.  Pennsylvania  B.  Co. 
76  Pa.  73,  18  Am.  Rep.  404  :  Hamilton  v.  New 
York  Cent.  B,  Co.  51  N.  Y.  100 ;  Wyman  v. 
NortJiem  Pac.  B.  Co.  84  Minn.  210 ;  McClure 
V.  Philadelphia,  W.  d  B.  B,  Co,  84  Md.  532, 
6  Am.  Rep.  345 ;  Stone  ▼.  Chicago  d  N.  W, 
B.  Co,  47  Iowa.  82,  29  Am.  Rep.  458 ;  Church- 
ill  V.  Chicago  d  A.  B.  Co.  67  111.  390;  CUre- 
land,  C,  d  C.  B.  Co.  v.  Bartram,  11  Ohio 
St.  457 ;  Hatten  v.  Newark  d  J.  C.  B.  Co.  39 
Ohio  St.  375 ;  Wilsey  v.  Louisville  d  N.  B 
Co.  83  Ky.  511.  It  is  not  necessary  that  the 
contract  of  carriage  should  be  fully  set  out 
in  the  passenger's  ticket.  The  ticket  is  a 
mere  tosen  that  the  fare  has  been  paid,  and 
that  the  passenger  has  the  right  to  be  carried 
to  the  destination  it  indicates,  according  to 
the  reasonable  regulations  of  the  railway 
company.  Such  regulations — at  least,  so  far 
as  they  are  known  to  the  passenger — enter 
into  the  contract  of  passage,  and  it  is  the 
duty  of  the  passenger  to  conform  to  them. 
The  proofs  of  the  plaintiff  below  very  clearly 
exhibited  that  Mr.  Parry  was  familiar  with 
the  regulations  under  which  the  defendant 
company  was  accustomed  to  transport  pas- 
sengers between  Riverton  and  Mt.  Holly 
upon  such  tickets  as  the  one  he  purchasea. 
He  admits  that  he  knew  that  the  local  ac  • 
commodation  train  was  apt  to  be  belated,  and 
that  the  train  upon  the  branch  road  did  not 
connect  with  it,  and,  hence,  that  the  lattei 
train  would  not  continue  to  the  Broad  street 
station  in  Burlington  until  the  former  had 
passed,  and  that  it  was  possible,  occasion- 
ally, to  catch  it  by  quitting  the  branch  road 
train  while  it  was  waiting  upon  the  Y,  and 
walking  a  half  mile  to  the  Broiad  street  depot. 
Indeed,  it  was  his  accurate  knowledge  of  the 
regulations  of  the  company,  and  t£e  delay 
they  occasioned,  that  prompted  him  to  dis- 
regard them,  when  he  saw  an  opportunity  to 
expedite  his  transit.  He  states  that  he  could 
have  purchased  an  excursion  ticket  from 
Riverton  to  Burlington  and  back,  and  another 
from  Buslington  to  Mt.  Holly  and  return,  foi 
the  same  price  that  he  paid  for  the  single 
excursion  ticket  from  Riverton  to  Mt  Holly 
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and  return,  and  in  that  way  have  secured  the 
andoubted  right  to  return  'by  the  local  ac- 
Gonimodation,  if  he  could  have  caught  it. 
But  he  did  not  purchase  the  two  excursion 
tickets,  and  make  his  contract  in  that  way. 
He  chose,  rather,,  to  buy  the  single  ticket 
which  expressly  provided  that  he  should  be 
transported  between  the  terminal  points  of  his 
journey  **wa  Burlington  branch,"  and  sub- 
lected  him  to  the  regulations  that  he  should 
be  carried  to  the  Broad  street  station,  and 
there  change  to  Uie  cars  of  a  connecting  train. 
Under  authority  of  the  rule  referred  to,  even 
in  absence  of  the  express  notice  upon  his 
ticket  that  he  should  not  "^stop  off  en  route,^ 
after  he  had  once  started  in  a  train,  it  may 
be  questionable  whether  it  would  not  have 
been  an  abandonment  of  his  contract  if  he  had 
left  the  train,  while  it  was  duly  performing 
its  duty,  at  any  other  point  than  that  which 
tlie  regulations  designated  for  that  purpose. 
Tlie  notice  upon  the  ticket  simply  served*  to 
cal  1  attention  to  that  rule.  But,  in  deciding 
this  case,  it  is  not  necessary  to  determine  that 
question.  The  additional  fact  that,  with  the 
express  notice  which  the  ticket  ^ave  before 
him,  he  quit  the  branch  train  with  the  de- 
liberate intention  of  not  again  taking  either 
it  or  its  connecting  train,  appears ;  and,  in 
light  of  such  fact,  his  nonconformity  to  the 
regulations  which  entered  into  his  contract, 
and  consequent  infraction  of  that  contract, 
and  abandonment  of  his  rights  thereunder, 
become  too  conspicuous  to  admit  of  douht. 
There  was  nothing  in  the  evidence  to  indicate 
that  the  regulations  of  the  defendant  company 
were  not  reasonable,  and  it  is  admitted  that 
the  train  abandoned  was  pursuing  its  way  as 
those  regulations  required.  Under  these  con- 
ditions, the  conductor  was  justified  in  de- 
manding a  new  fare,  and,  upon  the  refusal  of 
31  r.  Parry  to  pay  it,  to  remove  him  from  the 
train,  in  the  manner  that  was  adopted. 
State  V,  Overton,  supra.  It  is  our  conclusion 
that  the  plaintiff  below  should  have  been 


nonsuited,  and,  hence,  that  the  judgment  now 
reviewed  must  be  reversed, 

Ma^e*  (7.,  dissenting : 

Parry  held  a  return  ticket  which  expressod 
the  contract  of  the  railroad  company  to  carry 
him  from  Mt.  Holly  to  Kiverton  **«'«  Bur- 
lington branch."  There  was  no  condition  in 
the  contract  that  he  should  take  a  con- 
tinuous train,  and  there  was  no  such  train. 
Nor  was  there  in  it  any  condition  that  he 
should  take  a  connecting  train,  and,  strictly 
speaking,  there  was  no  connecting  train  with 
that  on  which  he  rode  from  Mt.  Holly  to 
Burlinffton.  Passengers  bv  that  train  were 
obliged  to  wait  in  Burlington  for  a  con- 
siderable time  before,  in  ordinary  course,  a 
train  left  for  Riverton.  The  only  condition 
of  the  contract  affecting  Parry  was  that  for- 
bidding him  to  ^stop  off  en  route. "  Had  tlie 
train  which  brought  Parry  from  Mt.  Holly 
moved  on  to  the  station  in  Burlington,  he 
would  have  been  obliged  to  alight, "and,  in 
the  absence  of  stipulations  to  the  contrary, 
could  take  the  next  train  on  the  main  line  to 
Riverton,  even  though  that  train  was  a 
belated  train,  not  usually  running  at  that 
time.  But  this  train  which  brought  Parry 
from  Mt.  Holly  had  in  fact  passed  over  the 
branch  road,  and  arrived  at  the  main  line  at 
the  junction.  When  Parry  alighted  there, 
he,  perhaps,  forfeited  his  right  to  be  carried 
to  the  station ;  but  by  such  alighting,  and 
walking  the  short  distance  to  the  station,  ho 
did  not  forfeit  his  right  to  be  carried  from 
there  to  Riverton,  unless  his  act  was  a  stop- 
ping off  en  route.  Whether  Parry's  conduct 
violated  the  condition  depended  on  whether 
he  acted  with  intent  to  break  the  continuity 
of  his  journey.  That  was  a  question  for  the 
jury,  and  it  was  properly  left  to  them. 
Finding  no  error,  I  shall  vote  to  affirm. 

Abbeti*  Brown,     and  Krenger,  JJ,, 

concur. 
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Benjamin  P.  BUTLER. 


(.. 


.Mass.. 


1  •  An  agreement  by  an  author  to  indem- 
nify hia  publlaher  for  any  costa  and  damaires 
by  reasoD  of  the  publication  Is  not  invalid,  on  the 
in-ouod  that  an  unlawful  publioation  is  Intended, 
where  it  does  not  appear  that  there  was  any  in- 
tention oo  the  part  of  either  to  write  or  publish 
aoy^binff  libelous. 

8*  Doabts  mm  to  the  aoWency  of  a  pub* 
llgyimiwmy  corporation  will  not  justify  the 
breach  of  a  contract  to  furnish  it  a  book  for  pub- 
lication. 


8.  The  di8fi^race  attaching^  to  the  name 
of  a  corporation  on  account  of  the  con- 
duct of  its  former  president  aod  maoa^r, 
whose  name  it  bears,  is  not  sufBcieot  ground  for 
breaking'  a  contract  to  furnish  it  a  book  for  pub- 
llcatiOQ. 

(Lathrop,  J.,  dissentsJ^ 

(Octpber  19,  1808.) 

REPORT  by  the  Supreme  Court  for  Suffolk 
County  for  the  opinion  of  tbe  full  court  of 
an  action  brought  to  recover  damages  for 
breach  of  contract  to  furnish  the  manuscript  of 
a  certain  book,  written  by  defendant,  to  the 
plaintiff  for  publication.  Judgment  for  plain- 
tiff. 


Nora.— Tbe  illegality  of  a  contract  to  indemnify 
a  person  airalnst  liability  for  publishing  a  libel  can 
hardly  be  questioned,  but  the  above  case  presents 
a  oontraot  easily  subject  to  different  interpreta- 
tioaa  BB  appears  in  tbe  disagreeing  opinions,  but 
22  I4.R.A. 


which  Is  held  to  be  merely  an  indemnity  airalnst 
possible  liability  for  unintentional  libel.  In  this 
respect  the  case  is  apparently  novel  as  well  as  in- 
teresting. 
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der,  aod  William    Cushing^  Wait*  for 


The  contract  recited  that  defendant  "  is 
minded  and  Intending  to  write  and  have  pub- 
lished two  volumes  in  the  nature  of  autobiog- 
raphy or  reminiscences  of  his  life  and  the  acts 
and  doings  of  other  public  men  so  far  as  they 
may  seem  to  him  to  elucidate  the  history  of  the 
country  or  public  affairs/'  and  stipulated  that 
plaintiff  should  do  the  publishing.  The  con- 
tract also  contained  a  dause  relating  to  the 
publication  of  libels.  Defendant  agreed  to 
furnish  the  material  for  the  book  withm  a  lim- 
ited ti me.  Shortly  after  the  contract  was  made, 
defendant  furnished  some  manuscript,  but  be- 
fore he  supplied  any  more,  C.  F.  Jewett,  an 
agent  of  the  plaintiff  corporation  and  for  whom 
it  was  named,  absconded,  having  issued  a  larger 
Bum  of  its  capital  stock  than  it  was  entitled  to 
on  his  private  account.  Defendant  thereupon 
placed  the  publication  of  his  book  in  another 
house  and  plaintiff  brought  this  action  to  re- 
cover the  damages  which  it  had  sustained  in 
preparing  for  the  publication  and  in  the  loss 
of  profits  whioli  it  would  have  made  from  the 
sale. 

Further  facts  appear  'n  the  opinion. 

Mewra.  E.  C.  BumiiiiSt  S&mu<d  J«  El- 
lep,  an 
plaintiff: 

The  contract  indicates  no  purpose  to  com- 
mit an  illegal  act.  The  defendant  was  to  as- 
sume the  responsibility  and  pay  costs  and 
damages.  The  assumption  of  responsibility 
does  not  in  any  sense  imply  that  it  was  his  pur- 
pose to  commit  wrong.  People  do  not  adver- 
tise a  purpose  to  commit  libel  in  advance. 
"  Ordinarily  when  parties  enter  into  such  a  con- 
tract, it  is  done  in  such  a  manner  as  in  form 
to  conceal  its  illegali^^." 

Riley  v.  Jordan,  1&  Mass.  281;  Babcock^, 
Terry,  97  Mass.  482. 

Because  the  defendant  proposed  to  write  a 
book  "without  illegal  intent"  as  the  report 
finds,  on  public  men,  and  affairs  of  his  time,  it 
is  fair  to  presume  that  his  purpose  was  to  tell 
the  truth  and  commit  no  libel,  rather  than  to 
willfully  traduce  public   men    of  his  time. 

Waugh  ▼.  M(yrri9,  L.  R.  8  Q.  B.  202-208; 
Earvey  v.  Varney,  98  Mass.  118;  Onernsey  v. 
Cook,  120  Mass.  601;  Richardson  v.  Mellith,  2 
Bing.  229;  Ormea  v.  Dauchy,  82  N.  Y.  448,  87 
Am.  Rep.  588;  Hunt  v.  Elliott,  80  Ind.  245, 
41  Am.  Rep.  494. 

Doubtless  if  after  the  beginning  of  the  publi- 
cation the  book  had  become  libelous  in  its  char- 
acter the  plaintiff  could  only  have  continued  to 
publish  it  at  his  peril,  after  the  knowledge  had 
been  brought  to  him.  But  what  might  have 
happened  is  of  no  consequence  as  to  the  con- 
dition of  affairs  at  the  time  bis  contract  was 
broken. 

In  Qale  v.  Leckie,  2  Stark.  N.  P.  107,  where 
the  author  after  beginning  to  prepare  material 
for  publication  abandoned  it  and  claimed  that 
he  was  exonerated  from  his  contract  from  fear 
of  prosecution,  Ellenborough,  Ch,  J,,  says, 
that  the  withdrawal  of  an  author  from  bis 
work  on  the  plea  that  he  may  be  subject  to 
prosecution,  Is  insufficient  without  proof  that 
the  work  he  was  doing  or  was  to  do  was  ille- 
gal. On  the  contrary  it  is  to  oe  presumed  in 
the  absence  of  evidence  that  it  was  not  in  vio- 
lation of  law. 

In  Olay  ▼.  TaUe,  26  L.  J.  Ezch.  287,  where 
22L.R.A. 


the  printer  ascertained  that  the  book  after  the 
beginnin;?  of  publication  contained  libelous 
matter,  he  was  allowed  to  recover  for  his 
services  up  to  the  time  of  the  libel. 

This  clause  may  have  been  put  into  the  con- 
tract with  an  idea  of  protection  if,  perchance, 
in  the  course  of  writing  an  extensive  work,  any- 
thing should  happen  to  get  into  the  book  that 
would  subject  the  publishers  to  litigation;  but 
such  might  well  have  been  put  in  any  contract 
relating  to  any  book  that  has  ever  been  pub- 
lished. Would  that  fact  have  the  sltghest  ef- 
fect upon  any^  contract  unless  it  should  appear, 
in  conjunction  with  it,  that  there  was  a  wicked 
purpose  to  libel,  or  that  the  character  of  the 
i)ook  to  be  published  would  of  necessity  create 
a  libel?  Again,  such  a  contract  as  that  could 
not  have  been  enforced  in  the  event  of  the 
plaintiff's  having  published  the  book  and  been 
mulcted  for  libel. 

Arnold  v.  Clifford,  2  Sumn.  288;  ShaekeU  v. 
RoHer,  2  Bing.  N.  C.  634.  See  also  Babooek 
V.  Terry,  supra. 

The  defendant's  doubts  of  the  solvencv  of 
the  plaintiff  did  not  authorize  him  to  ternunate 
the  contract. 

Holtbs  V.  Columbia  Falls  Brick  Co.  157  Mass. 
109;  Morgan  V.  Bain,  L.  R.  IOC.  P.  16;  Ex  parte 
Slapleton,  L.  R.  10  Ch.  Div.  586;  Ex  parte 
Chalmers,  L.  R.  8  Ch.  289;  Boorman  v.  Nash, 
9  Barn.  &  C.  145;  RePhanix  Bessemer  Steel  Co. 
L.  R.  4  Ch.  Div.  108. 

Messrs.  John  Lowell  and  E.  M«  Joimeon 
for  defendant 

Morton*  /.,  delivered  the  opinion  of  the 
court: 

The  first  question  is  whether  the  contract 
is,  as  the  defendant  contends,  illegal  on  ita 
face.  The  words  relied  on  to  show  that  it 
is  are  as  follows:  ''The  party  of  the  first 
part  agrees  to  accept  full  responsibility  of 
all  matter  contained  in  said  work,  and  to 
defend  at  his  own  cost  any  suits  which  may 
be  brought  against  the  party  of  the  second 
part  for  publishing  any  statements  contained 
m  said  work,  and  to  pay  all  costs  and  dam- 
ages arising  from  said  suit.  ^  The  presiding 
justice  found  that  ''the  contract  was  made 
without  illegal  intent,  unless  and  except  so 
far  as  the  words  used  import  one  as  matter 
of  law.  **  Do  the  words  used,  as  quoted  above, 
import  one  as  matter  of  law?  We  think  not. 
The  parties  were  contracting  respecting  a 
book  which  was  not  in  existence,  but  was  to 
be  written.  There  was  nothing  in  the  char- 
acter of  the  proposed  work  which  naturally 
or  necessarily  involved  the  publication  of 
scandalous  or  libelous  matter,  as  was  the 
case,  for  instance,  in  ShackeU  v.  Rosier,  2 
Bing.  N.  C.  684,  referred  to  by  the  defend- 
ant. At  the  same  time  it  was  not  impossible 
that,  in  spite  of  due  care  and  good  faith  on 
the  part  of  the  author  and  publisher,  the 
proposed  book  might  contain  matter  which 
others  perhaps  would  deem  libelous.  In  such 
a  case  it  would  be  no  more  unlawful  for  the 
parties  to  provide  tjiat  the  author  should  save 
the  publisher  harmless  from  all  costs  and 
damages  to  which  he  might  be  subiected  bv 
reason  of  the  publication  of  the  booK  than  ft 
would  be  for  a  patentee  to  agree  with  his 
licensee  that  he  would  protect  him  against 
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all  coeta  and  damages  to  which  he  might  be 
subjected  in  consequence  of  using  the  patent 
to  which  the  license  applied.  The  case  stands 
on  grounds  entirely  different  from  those  .on 
which  it  would  stand  if  it  appeared  that  the 
parties  intended  to  publish  or  contemplated 
the  publication  of  libelous  matter.  There  is 
nothing  in  the  agreement  fairly  to  show  that 
such  was  their  purpose.  The  most  that  can 
be  said  is  that,  though  there  was  no  intention 
to  write  or  publish,  nor  any  contemplation 
of  writing  or  publishing,  libelous  matter  on 
the  part  of  the  author  or  publisher,  it  mi.t^ht 
turn  out,  after  the  book  was  published,  that 
it  did  contain  libelous  matter.  But  that  is 
Tery  far  from  saying  that  the  parties  had  in 
Tiew  an  illegal  purpose  in  publishing  the 
book.  We  see  nothing  unlawful  in  a  con- 
tract which  provides,  without  anything  more, 
that  the  author  shall  indemnify  the  publisher 
for  costs  and  damages  to  which  he  may  be 
subjected  by  reason  of  the  publication  of  a 
book  to  be  written  by  the  author.  Moreover, 
it  was  possible  in  this  case  that  the  book 
might  not  contain  libelous  matter,  although 
libel  suits  aj^ainst  the  publisher  might  grow 
out  of  it.  it  would  be  hard  to  say,  in  such 
event,  that  the  publisher,  who  might  have 
published  the  book  without  any  libelous  pur- 
pose, and  in  the  full  belief  that  it  contained 
nothing  libelous,  could  not  recover  of  the 
author  under  this  clause  in  the  contract  the 
costs  and  damages  to  which  he  had  been  put 
by  such  suits.  In  order,  we  think,  to  render 
the  contract  unlawful,  it  should  appear  that 
there  was  an  intention  on  the  part  of  the 
author  and  publisher  to  write  and  publish 
libelous  matter,  or  that  the  author  proposed, 
with  the  knowledge  and  acquiescence  of  the 
publisher,  to  write  libelous  matter,  or  that 
the  contract  on  its  face  provided  for  or  pro- 
moted an  illegal  act.  We  do  not  think  the 
clause  in  question  is  fairly  susceptible  of 
either  construction.  FletcJur  v.  Harcot,  Hut- 
ton,  65 ;  Battersep's  Case,  Winch,  K.  B.  49 ; 
Bern  V.  Gibbins,  2  Ad.  &  El.  57 ;  Adamson 
▼.  Jarvis,  4  Bing.  66,  Wavgh  v.  MorrU,  L. 
R.  8  Q.  B.  202;  Pearee  v.  Bi'ooks,  L.  R.  1 
£xch.  213 ;  Gannan  v.  Bi-yce,  3  Barn.  &  Aid. 
179 :  OraaeM  v.  Jolinson,  156  Mass.  211,  15  L. 
B.  A.  834. 

The  defendant  contends,  In  the  next  place, 
that  he  was  justified  in  his  refusal  to  go  on 
with  the  contract  because  of  his  doubts  as  to 
the  solvency  of  the  plaintiff  corporation,  and 
because  of  the  disgrace  attaching  to  its  name 
in  consequence  of  the  conduct  of  Jewett. 
The  first  ground  thus  taken  would  seem  to  be 
disposed  of  by  the  recent  case  of  Hobb$  v. 
Columbia  Falls  Brick  Co,,  157  Mass.  109,  and 
need  not,  therefore,  be  further  considered. 
As  to  the  second  ground,  it  is  to  be  observed 
that  the  contract  was  not  made  with  Jewett 
personally,  but  with  the  corporation  which 
bore  his  name.  Moreover,  Jewett  has  fled, 
and  it  fairly  may  be  presumed  that  his  place 
as  president  and  manager  has  been  fille'd  by 
the  election  of  another  person,  so  that  the 
defendant  cannot  and  will  not  be  obliged  to 
come  into  further  association  with  him.  It 
is  well  known  that  corporations  are  fre- 
quently organized  which  bear  as  part  of  their 
cnrnorate  name  the  name  of  some  individual. 
29L.R.  A. 


The  contention  of  the  defendant  would  re- 
quire us  to  hold  that  in  all  such  cases  a  party 
making  a  contract  with  such  a  corporation 
would  be  justified  in  refusing  to  go  on  with 
it  if  the  person  whose  name  the  corporation 
bore  committed  an  act  rendering  him  liable 
to  punishment  as  a  criminal,  or  brin/^ing  him 
into  disgrace  and  rendering  further  associa- 
tion with  him  unprofitable  and  injurious  to 
the  other  party  to  the  contract.  But  a  cor- 
poration does  not  in  such  a  case  impliedly 
guarantee  as  an  element  of  the  contract  entered 
into  with  it  that  the  person  whose  name  it 
bears  shall  continue  to  be  a  reputable  mem- 
ber of  society.  The  corporation  is  distinct 
from  the  person  whose  name  it  bears.  Its 
interests  and  those  of  its  stockholders  in  con- 
tracts made  by  it  with  other  parties  are  not 
to  be  affected  by  the  disgraceful  or  criminal 
conduct  of  the  person  whose  name  it  bears, 
and  for  which  it  is  in  no  way  responsible. 
A  majority  of  the  court  think  the  entry 
should  be,  judgment  Jor  plaintiff  for  $2,600 
and  interest  from  June  9,  1390,  and  it  is  so 
ordered. 

Lathrop*  J.,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  the 
majority  of  the  court  that  the  contract  sought 
to  be  enforced  is  a  valid  contract.  The  con- 
tract provides  for  the  publication  of  a  work 
to  contain  the  author's  autobiography  "or 
reminiscences  of  his  life,  and  the  acts  and 
doings  of  other  public  men,  so  far  as  they 
may  seem  to  him  to  elucidate  the  history  of 
the  country  or  public  affairs."  It  is  in  ref- 
erence to  a  work  of  this  character  that  the 
defendant  agrees  to  do  three  things :  First, 
**to  accept  full  responsibility  of  all  matters 
contained  in  said  work;**  secondly,  "to  de- 
fend at  his  own  cost  any  suits  which  may  be 
brought  against  the  party  of  the  second  part 
for  publishing  any  statements  contained  in 
said  work;"  thirdly,  "to  pay  all  costs  and 
damages  arising  from  such  suits."  The  ob- 
ligation of  the  defendant  is  not  limited  to 
paying  legal  expenses,  but  includes  costs  and 
damages  recovered  against  the  publisher  "  for 
publishing  any  statements  contained  in  said 
work."  While  it  is  found  that  the  parties 
acted  without  illegal  intent,  yet  if  the  legal 
effect  of  the  language  used  is  to  make  the 
contract  against  the  policy  of  the  law,  this 
court  ought  not  to  enforce  it.  It  seems  to 
me  to  be  impossible  to  say  that  the  language 
used  applies  only  to  groundless  suits,  and 
that  it  should  be  so  construed.  What  the 
parties  contemplated,  and  what  they  intended 
to  provide  for,  was  that  actions  mi^ht  be 
brought  against  the  publisher  for  libelous 
matter  contained  in  the  work ;  that  these 
actions  might  be  successfully  maintained 
against  the  publisher,  who  would  then  be 
compelled  to  pay  damages  and  costs.  In  this 
event  the  writer  agreed  to  indemnify  the 
publisher.  Could  such  an  agreement  have 
been  enforced?  In  my  opinion,  it  could  not, 
and  this  view  is  sustained  by  the  authorities. 
ShaekeU  v.  Foster,  2  Bing.  N.  C.  634 ;  Col- 
bum  V.  Patmore,  1  Cromp.  M.  A  R.  73 :  Oale 
V.  Leckie,  2  Stark.  N.  P.  107 ;  Clay  v.  Yates, 
1  Hurlst.  &  N.  78;  Arnold  v.  Clifford,  2 
Sumn.  238 :  Odgers,  Slander  &  Libel,  2d  ed. 
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8.  See  also  Bradlaugh  ▼.  Newdegate,  L.  R. 
11  Q.  B.  Di7.  1,  12;  Bdbeoek  v.  Terry,  97 
Mass.  482. 

It  follows  that  the  whole  contract  was 
tainted  with  illegality,  and  neither  party 
was  bound  to  go  on  with  it.     Robinton  ▼. 


Qreen,  8  Met.  169,  161 :  ftrWw*  v.  Cvmming9, 
2  Gray,  258:  Woodrvjf  v.  Wentworth,  133 
Mass.  809;  Buhop  v.  Pahnfr.  146  Mass.  469; 
Laimd  v.  Qriuuade,  L.  K.  89  Ch.  Div.  605, 
618. 


CALIFORNIA  SUPREME  COURT. 


Charles  K.  BREEZE  et  al,  Appta., 
John  BROOKS  et  al„  Beapii. 


(- 


.Cal.. 


.) 


1.  Permittinir  the  record  title  of  land  to 
remain  in  another  will  not  m  -'  ke  a  snb- 
•equent  conve^'ance  to  the  real  owner 
ft*audulent  as  to  the  creditorB  of  the  former 
where  they  gaye  the  debtor  oredit  merely  on  his 
own  repreflentadona  of  ownership  and  his  posses- 
BioD  and  did  not  rely  on  the  records  or  any  act  of 
the  owner. 

8*  The  finding  ofthe  trial  court  should 
receive  such  construction  as  will  uphold 
rather  than  defeat  its  judgment  thereon. 

(December  24, 1888.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Supenor  Court  for  San  Mateo  County 
in  favor  of  defendants  in  an  action  brought  to 
enforce  a  judgment  recovered  against  John 


Brooks  upon  lands  belonging  to  his  brother 
Patrick  Brooks,  which  at  the  time  the  debt  was 
contracted  were  standing  in  the  name  of  John 
upon  the  public  records.    Affirmed, 

The  facts  sufficientlv  appear  in  the  opinion. 

Mr,  S.  F.  liieb,  with  Afes»r$,  Georg^e  W« 
Fox  and  George  C.  Ross»  for  appellants. 

Meaara,  E.  B.  Mastick  and  W«  C. 
Belcher  for  respondents. 

Harrison,  J,,  delivered  the  opinion  of 
the  court : 
The  plaintiffs  brourht  this  action  to  sub- 

iect  certain  lands  of  Patrick  Brooks,  which 
le  had  allowed  to  stand  of  record  in  the  name 
of  his  brother  John,  to  their  claim  as  credit- 
ors of  John,  upon  the  erouud  that  the  sub- 
sequent transfer  from  John  to  Patrick  was 
fraudulent,  and  with  intent  to  defraud  them 
as  creditors.  Judgment  was  rendered  in 
favor  of  the  defendants,  and  the  plaintiffs 
have  appealed  upon  the  judgment  roll  alone, 
claiming  that,    upon  the  findings  of   fact 


Nora.— Uatcfppel  of  landnumer  bv  alUnoina  record 
title  to  rental  in  another. 

The  oases  are  not  numerous  in  which  tbe  question 
of  estoppel  has  turned  simply  on  tbe  fact  that  the 
recoixl  title  was  in  one  person  while  the  beneficial 
title  was  in  another. 

Sale  Jn  record  owner. 

There  seems  to  be  oo  question  but  that  If  the  one 
having  the  record  title  sells  the  land  to  a  stranffcr 
who  pays  the  purchase  money  to  him  without  no- 
tice of  the  claim  of  the  true  owner  the  purchaser 
will  acquire  a  good  title. 

The  purchaser  for  a  valuable  consideration  from 
a  patentee  in  possession,  and  whose  patent  is  re- 
corded in  the  proper  reffister*8  office  talceH  free  of 
all  equitable  claims  as  against  patentee*s  title  of 
which  he  had  no  actual  notice,  although  docu- 
mentary evidence  of  a  mistake  in  the  issue  of  the 
patent  existed  in  the  files  and  records  of  the  gen- 
eral land  office.  Schnee  v.  Schnee,  28  Wis.  877,  99 
Am.  Dec.  IdS. 

If  a  person  holding  the  legal  title  permits  the 
record  title  to  remain  in  another,  who  6ell8  the 
propei*ty  to  a  third  person  who  makes  valuable  im- 
provements on  it,  the  real  owner  will  not  be  per- 
mitted to  set  up  his  claim.  Bldrldge  v.  Walker,  80 
111.  27u 

If  the  owner  of  land  executes  a  deed  with  a  blank 
space  for  the  grantee^s  name  and  places  it  in  the 
hands  of  an  agent  for  the  purpose  of  having  the 
property  sold,  and  the  agent  fills  the  blank  with  his 
own  name  and  subsequently  conveys  the  property 
to  a  third  person  ignorant  of  the  facts  in  the  case, 
the  true  owner  will  be  estopped  from  daiminir  the 
title  as  against  him.  Pence  v.  Arbuckle,  22  Minn. 
417. 

There  are  also  a  few  cases  In  which  there  were 
elements  of  estoppel  in  addition  to  the  mere  fact  of 
record  title  In  the  one  who  sells  the  property.  The 
22  L.  R.  A. 


decisions  in  these  cases  are  analogous  to  those 
which  had  been  made  prior  to  tbe  passage  of  tbe 
recording  acts. 

Before  tbe  passage  of  the  recording  acts,  a  grantee 
who  concealed  his  deed  from  the  world  and  left 
the  grantor  in  possession,  permitting  him  to  deal 
with  the  property  as  his  own,  would  not  be  per^ 
mitted  to  assert  title  as  against  subsequent  grant- 
ees, especially  If  he  has  also  permitted  the  subse- 
quent grantees  to  expend  money  on  the  faich  of 
their  title.  Wendell  v.  Van  Rensselaer,  1  Johns. 
Ch.  344.  IL.  ed.  166. 

So  where,  after  a  new  settlement  of  an  estate  in 
favor  of  the  settlor  for  life  and  after  his  death  to 
his  sons  In  tall  male,  the  settlor  makes  a  lease  for  a 
term  of  years  to  one  Ignorant  of  the  true  state  of 
the  title,  one  ot  the  sons,  who.  knowing  of  the 
lease,  fails  to  caution  the  lessee  but  permits  him 
to  go  on  and  make  repairs  and  Improvcmeuts  on 
the  faith  of  tbe  lease,  will  not  be  permitted  to  as- 
sert his  title,  after  the  death  of  his  father,  until  the 
expiration  of  the  lease.  Haimlng  v.  Ferrers,  1  Eq. 
Cas.  Abr.  357. 

And  where  a  tenant  In  tail  with  remainder  to  an- 
other, not  knowing  of  the  entail,  makes  a  settle- 
ment which  is  engrossed  by  the  remainderman,  who 
does  not  disclose  his  rights  until  after  the  death  of 
the  first  taker,  the  remainderman  will  not  be  per- 
mitted, as  against  the  claimants  under  the  settle- 
ment, to  set  up  his  rights  under  the  entail.  Mowrey 
V.  Walsh,  8  Cow.  238. 

And  where  a  woman,  being  the  absolute  owner 
of  a  term,  Is  present  at  a  treaty  for  her  son*s  mar- 
riage and  hears  him  declare  that  tbe  term  is  to 
come  to  him  on  his  mother*s  death,  and  signs  the 
deed  as  a  witness,  whereby  the  reversion  of  the  term 
is  settled  on  the  issue  of  the  marriage  after  the 
mothers  death,  she  will  be  compelled  to  make  the 
settlement  good.  Hunsden  v.  Gheyney,  2  Vem.  150. 
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Judgment  sbould  have  been  given  in  their 
favor.  Upon  a  former  appeal  lierein  (71  Cal. 
169),  the  judgment  in  favor  of  the  plain- 
tiffs was  reversed  upon  the  ground  that  the 
findings  did  not  sustain  it,  and  the  action 
was  remanded  for  a  new  trial.  Unless,  there- 
fore, the  facts  now  presented  are  materially 
different  from  those  presented  upon  the  former 
appeal,  the  judgment  of  the  court  below 
must  be  affirmed. 

The  findings  of  fact  which  were  before  the 
court  on  the  former  appeal  are  substantially 
set  forth  in  the  report  of  the  case,  and  were 
affain  made  by  the  court  upon  the  subsequent 
trial,  and  in  the  same  language  as  before. 
In  addition  thereto  the  court  has  now  found 
that,  during  the  time  that  the  legal  title  to 
the  land  st^xi  in  John,  he  was  generally  re- 
puted and  believed  in  his  neighborhood,  and 
among  his  neighbors,  and  by  the  community 
general Iv,  to  be  the  legal  and  equitable 
owner  of  the  land ;  that  the  deed  to  him  was 
delivered  to  him  in  person  by  the  grantors, 
and  was  taken  by  him  to  the  recorder's  office 
for  record,  and  was  recorded  at  his  request : 
that,  during  the  time  that  it  stood  of  record 
in  his  name,  it  was  assiessed  to  him  and  in 
his  name,  and  that  he  had  paid  certain  taxes 
thereon ;  that  in  the  year  1869  he  commenced 
an  action  against  the  Spring  Valley  Water- 
works for  damages,  which,  after  having  been 
partly  tried,  was  compromised  between  the 
parties  without  going  to  judgment,  under 
which  the  defendant  paid  him  certain  mon- 
eys ;  that  at  the  trial  thereof  Patrick  testifieU 
as  a  witness  in  his  favor,  and  it  was  stipu- 


lated by  counsel  for  the  respective  parties  ia 
open  court,  and  in  the  presence  of  Patrick, 
that  John  was  the  owner  in  fee  of  the  land. 
The  court  also  finds  certain  details  of  the 
transactions  between  John  and  the  plaintiffs, 
by  which  he  incurred  the  indebtedness  for 
which  he  srave  them  the  promissory  note  on 
which  they  recover  the  judgment  they  are 
now  seeking  to  enforce,  and  that  during  all 
this  time  the  only  information  which  Patrick 
had  that  John  was  obtaining  credit  from  the 

Slaintiffs,  or  dealing  with  them,  was  that 
e  was  informed  of  an  error  which  the  plain- 
tiffs made  in  September,  1872,  by  charging 
two  items,  amounting  to  about  $20,  to  John, 
instead  of  to  himself,  and  of  the  subsequent 
correction  of  the  error  by  transferring  the 
items  to  his  own  account. 

A  comparison  of  the  facts  found  at  the 
last  trial  with  those  before  the  court  on  the 
former  appeal  shows  that  they  do  not  take 
the  case  out  of  the  principles  then  laid  down, 
or  call  for  the  application  of  any  different 
principles.  It  was  then  held  necessary  that 
the  plaintiffs,  in  order  to  entitle  them  to  a 
recovery,  should  show  that  Patrick  was  in 
some  way  privy  to  John's  obtaining  credit 
from  them,  or  that  in  giving  such  cr^it  they 
relied  upon  some  affirmative  statement  or  act 
of  Patrick,  other  than  his  permitting  the 
title  to  stand  of  record  in  John's  name ;  and 
that  the  mere  fact  that  Patrick  allowed  the 
title  to  the  land  to  stand  of  record  in  the 
r';ine  of  John  was  unavailing  to  the  plain* 
tiffs,  unless  they  could  establish,  to  the  sat- 
isfaction of  the  court,  that  they  relied  there* 


So  if  a  person  having  title  to  real  estate  acquiesces 
In  a  sale  of  It  by  a  person  pretendinfl:  to  have  title 
and  havinff  color  of  title,  he  will  be  bound  by  the 
sale,  provided  no  fraud  was  praotioed  upon  bim* 
Funk  V.  Newcomer,  10  Md.  801. 

Especially  If  he  advises  and  encouraires  the  sale. 
Storrs  V.  Barker,  6  Johns.  Ch.  166, 2  L.  ed.  88, 10  Am. 
Dec  816. 

If  one  having  tbe  legal  title  permits  the  land  to 
be  sold  by  one  having  color  of  title,  being  fully 
aware  of  his  rights  and  Intentionally  or  by  gross 
neirligenoe  encouraging  or  influencing  the  pur- 
chase, be  will  not  be  permitted  to  subsequently  as- 
sert his  rights.    Morris  v.  Moore,  11  Humph.  488. 

Following  the  principle  of  those  cases  it  has  been 
held  that— 

If  tbe  grantee  of  land  permits  the  record  title  to 
stand  in  the  grantor  and  subsequently  prevails 
upon  a  third  person  to  purchase  tbe  land  from  tbe 
grantor,  assuring  him  that  the  grantor  has  the 
legal  title,  he  will  be  estopped  from  subsequently 
asKrting  his  rights.  Money  v.  Rloketts,  62  Miss.  209. 

So  one  who,  holding  a  bond  for  title  to  real  es- 
tate, permits  the  former  owner  to  sell  it  as  his  own, 
will  be  estopped  from  subsequently  compelling  a 
eonveyance  to  himself  from  the  purchaser,— 
especially  if  he  received  a  part  of  the  purohaJse 
price.    Breeding  v.  Stamper,  18  B.  Mon.  175w 

If  a  person  has  consented  that  the  legal  title  to 
lands  shall,  by  absolute  conveyance,  be  passed 
over  to  another,  or  discovers  tbat  another  has 
fraudulently  obtained  the  legal  title  and  put  it  on 
the  market,  he  cannot  stand  by  and  see  third  par- 
ties acquire  rights  upon  such  apparent  title  and 
afterward  ask  for  relief.  Ford  v.  Loomis,  88  Mich. 
121. 

If  a  person  holding  an  unrecorded  deed  to  land 
is  present  when  his  grantor  sells  the  same  land  to  a 
third  person  and  assists  in  the  sale,  witnessing  the 


deed,  he  will  be  estopped  from  subsequently  set- 
ting up  his  own  title.  Sberrill  v.  SherrUl,  78  N. 
C.8. 

A  son  to  whom  a  father  deeds  his  property,  but 
who  neglects  to  put  the  deed  on  record,  and  who 
is  subsequently  present  when  the  father  settles 
the  same  prop^y  among  all  bis  children,  without 
disclosing  his  own  claim,  will  not,  sfterthe  death 
of  the  father,  be  permitted  to  take  the  property 
from  the  other  children.  Sasser  v.  Jones,  88  N. 
C.  19. 

In  Osbom  v.  Elder.  66  Ga.  860,  without  discussing 
the  question  of  tbe  condition  of  the  record  title,  it 
Is  decided  that  if  one  having  the  legal  title  to  land 
Is  present  at  a  sherlfl^s  sale  of  it  under  a  levy 
against  a  third  person  and  does  not  disclose  bis 
title  or  forbid  the  sale,  he  will  be  estopped  from 
afterwards  claiming  it. 

If  one  having  an  unregistered  deed  to  land  stands 
by  and  sees  it  sold  at  auction  as  the  land  of  the 
grantor,  and  permits  a  third  person  to  buy  It  and 
pay  tbe  purchase  money  under  the  Impression  that 
he  is  getting  a  good  title,  he  will  not  subsequently 
be  permitted  to  dispute  it.  Saunderson  v.  Bal* 
lance,  66  N.  C.  822, 67  Am.  Dec.  218. 

If  the  owner  of  the  land,  whose  deed  Is  not  ra- 
corded,  attends  and  bids  at  a  sherltf^s  sale  of  the 
land  as  the  property  of  the  former  owner,  he  will 
be  estopped  from  asserting  his  title  as  against  the 
purchaser  at  the  sherilf^s  sale.  Bice  v.  Bunce,  49 
Mo.  281, 8  Am.  Rep.  129. 

And  tbe  same  is  true  if  be  stands  by  and  en- 
courages another  in  Ignorance  of  such  title  to  con- 
tract for  the  purchase  of  the  land  with  one  having 
the  legal  tide.  Gulfey  v.  0*BeUey,  88  Mo.  418,  67 
Am.  Bep.  424. 

So  the  vendor  who  has  permitted  the  record  title 
to  be  in  his  vendee,  and  who  encourages  a  third 
person  to  loan  money  on  the  faith  of  such  titles 
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on  M  an  inducement  to  give  credit  to  John. 
The  court  says  in  its  opinion:  "The  find- 
ings negative  the  idea  that  the  plaintiffs,  in 
giving  credit  to  John,  relied  on  any  states 
ment  of  Patrick  that  John  owned  the  land ; 
nor  is  it  intimated  that  they  examined  the 
record?  of  deeds,  or  that  of  the  partition 
suit,  to  find  out  what  they  disclosed  in  ref- 
erence to  John's  title  or  relied  on  them  in 
any  way  to  induce  the  credit  which  they  ex- 
tend to  John.  They  seem  to  have  relied  on 
the  facts  that  John  lived  on  the  land,  claimed 
it  in  his  conversations  with  them  as  his,  and 
that  he  was  insolvent,  and  Patrick  knew  it ; 
and  that  is  all  which  it  is  there  claimed  even 
tends  to  show  Patrick  as  having  been  privy 
in  anv  way  to  John's  obtaining  credit  from 
the  plaintiffs.  .  .  .  So  far  as  the  find- 
ings disclose  Patrick  did  no  act  to  induce 
creditors  of  John  to  believe  the  land  was 
John's  save  that  he  allowed  the  title,  upon 


the  record,  to  stand  in  John*8  name,  which 
record  these  creditors  never  examined.  It 
does  not  appear  that  Patrick  had  any  knowl- 
edge that  John  was  getting  credit  from  any 
one  upon  the  faith  of  his  apparent  ownership 
of  the  land.  There  was,  therefore,  on  the 
part  of  the  former,  no  such  carelessness  or 
negligence  as  amounted  to  even  the  smallest 
degree  of  turpitude :  and  in  such  a  case  we 
understand  the  authoriries  all  to  agree  that 
one  cannot  be  estopped  to  set  up  that  which, 
but  for  such  act,  would  be  a  good  legal  title 
to  land.**  Instead  of  there  being  affirmative 
findings  in  their  favor,  as  in  the  opinion 
upon  the  former  appeal  was  held  to  be  es- 
sential to  a  recovery  by  them,  the'  findings 
now  presented  fail  to  show  that  the  plain- 
tiffs had  any  knowledge  of  the  relation  held 
by  John  to  the  land,  or  of  his  acts  in  refer- 
ence thereto.  It  is  not  found  that  they  knew 
that  he  was  generally  reputed  or  believed  to 


cannot  set  up  bis  vendor^s  Hen  as  affalnst  the  mort- 
gage.   Alexander  v.  EUison,  79  Ky.  14S. 

Oivtng  eredU  to  one  having  record  tUlt, 

In  LudwiflT  v.  HlRhley,  6  Pa.  182,  In  which  the 
iegaJ  title  was  in  one  la  trust  for  another,  and  the 
creditors  of  the  one  having  the  legal  title  Insisted 
that  the  true  owner  was  estopped  from  asserting 
his  claims  to  the  property  on  the  ground  that  he 
had  permitted  the  other  to  hold  himself  out  as  the 
ostensible  owner  of  the  premises  and  thereby  ac- 
quire a  false  credit,  the  court  held  that  the  rule 
which  estops  a  party  permitting  the  apparent  own- 
ership of  property  to  remain  in  another  from  set- 
ting up  title  against  those  who  have  given  a 
personal  credit  on  tiie  faith  of  it.  Is  confined  to 
chattels,  and,  in  the  absence  of  actual  fraud,  does 
not  apply  to  realty. 

The  question  has  arisen  most  frequently  in  cases 
where  a  married  woman  has  permitted  the  title  to 
her  property  to  stand  on  the  record  in  her  hus- 
band*8  name. 

A  wife  who  has  permitted  the  title  to  her  lands 
to  stand  in  the  name  of  her  husband  is  not  es- 
topped to  claim  it  as  against  a  creditor  of  the  hus- 
band, who  did  not  extend  the  credit  on  the  faith 
of  the  land.    DeVore  v.  Jones,  82  Iowa,  06. 

A  wife  who  permits  her  husband  to  manage  her 
property  is  not  estopped  to  assert  title  to  it  before 
he  becomes  insolvent,  from  the  fact'that  Credit  has 
been  given  him  because  of  the  title  being  recorded 
In  his  name,  if  there  was  no  fraud  or  misrepresen- 
tation and  she  was  not  aware  that  the  credit  had 
been  given  on  the  faith  of  the  property.  Haiston 
V.  Dresen  (Wis.)  June  21, 1893. 

But  a  wife  who  permits  the  title  to  her  land. to 
remain  in  her  husband  **  because  of  businesB  con- 
veniences and  considerations"  will  not  be  permitted 
to  assert  title  as  against  one  who  has  given  the 
husband  credit  on  the  faith  of  such  title  and  repre- 
sentations that  the  husband  owned  the  lot,  Hop- 
kins V.  Joyce,  78  Wis.  44SL 

And  if  a  married  woman  who,  together  with  her 
husband,  is  in  possession  of  real  estate,  neglects  to 
record  her  deed  untU  after  her  husband  has  con- 
tracted for  Improvements  thereon,  she,  by  permit- 
ting him  to  hold  himself  out  eta  the  owner.  Is 
estopped  from  repudiating  the  contract  so  as  to  de- 
feat a  mechanics'  hen.  Anderson  v.  Armstead,  flO 
111.452. 

Judorment  or  attaehment  ogainMt  one  haolno  legal 
ttae, 
A  recovery  in  tort  against  the  owner  in  whose 
name  the  legal  titie  stands  will  not  prevent  a  sub- 
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sequent  transfer  of  the  property  to  the  true  owner. 
Lillis  V.  Gallagher,  89  N.  J.  Eq.  98. 

The  holder  of  an  unrecorded  deed  will  be  post- 
poned to  an  attaohlBg  creditor  without  notice  of 
the  deed.  First  Nat.  Bank  of  Denver  v.  Campbell* 
2  Colo.  App.  271. 

Under  the  Colorado  statutes,  the  holder  of  an  un- 
recorded deed  is  postponed  to  a  purchaser  at  a 
subsequent  sheriff's  sale  under  a  Judgment  against 
the  grantor.    McMurtrie  v.  RiddelJ,  9  Colo.  497. 

Notice  to  one  dealing  with  the  land. 

That  the  titie  of  the  true  owner  is  not  on  record 
is  immaterial,  if  the  person  dealing  with  the  prop- 
erty has  notice  of  it.  Copeland  v.  Copeland,  29 
Me.  526. 

The  mere  fact  that  the  wife  has  permitted  the 
title  to  her  property  to  stand  in  the  name  of  her 
husband  for  two  years  will  not  estop  her  from 
asserting  her  claim  to  the  proceeds  of  its  sale  as 
against  the  claim  of  one  who  purchased  knowing 
of  her  claim  to  damages  for  the  husband  *s  deceit  in 
making  the  sale.  Brown  v.  Wright  (Ark.)  21  L.  R. 
A.  467. 

If  land  is  conveyed  to  a  trustee  to  secure  the  pay- 
ment of  a  debt  and  subsequently  a  third  person 
assumes  the  debt  and  takes  a  conveyance  from  the 
debtor  of  his  equity  of  redemption  which  he  sells 
to  one  who  Immediately  takes  possession,  and  sub- 
sequently the  trustee,  having  the  legal  title,  sells 
the  property  at  auction  to  one  who  is  notified  of 
the  true  state  of  the  case,  the  owner  In  possession 
will  not  be  estopi>ed  from  asserting  his  rights  bj 
the  fact  that  the  legal  title  was  in  the  trustee. 
Mayo  V.  Leggett,  96  N.  C.  287. 

If  the  true  owner  is  in  possession  of  the  land,  the 
fact  that  a  mortgage  is  given  by  the  one  in  whose 
name  the  legal  title  stands  and  that  the  true  owner 
did  not  notify  the  mortgagee  of  his  claim,  wlU  not 
defeat  his  rights  as  against  the  mortgagee.  Jowers 
V.  Phelps,  88  Ark.  465. 

But  if  the  owner  in  possession  is  asked  in  regard 
to  his  rights  and  fails  to  disclose  them,  thereby 
permitting  a  purchase  to  be  made  from  the  one 
holding  the  legal  titie,  he  will  not  be  permitted  to 
assert  his  rights.   Yates  v.  Hurd,  8  Colo.  848. 

So  the  fact  that  the  real  owner  is  in  possession  of 
the  property  and  that  the  one  in  whose  name  the 
titie  stands  gives  a  mortgage  on  the  property  with- 
out authority  will  not  defeat  the  titie  of  the  mort- 
gagee, if  the  real  owner,  by  silenoc  when  learning 
of  the  mortgage,  misled  the  mortgagee  to  his  in- 
Jury,  Lathrop  v.  Groton  Sav.  Bank,  81  N.  J.  Bq,. 
273.  B*  P.  F. 
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be  the  owner,  or  had  any  information  of  the 
litigation  hetween  him  and  the  Spring  Valley 
Waterworks,  or  of  what  was  done  by  him  or 
by  Patrick  durin?  that  litigation;  and  it 
cannot,  therefore,  be  said  that  it  appeared  to 
the  trial  court  that  they  In  any  way  relied 
thereon  in  giving  credit  to  John.  On  the 
(x>ntrary,  the  court  finds  that  the  plaintiffs 
believed  the  statements  of  John,  that  he  was 
the  owner  of  the  land,  and  knew  that  he  was 
in  exclusive  possession  of  the  property,  ''and 
relied  on  said  statements,  ana  were  wholly 
ignorant  of  the  fact  that  he  (John)  was  not 
the  equitable  owner  thereof,  or  that  said 
Patrick  had  or  claimed  to  have  any  interest 
therein,  and  solely  by  reason  of  said  state- 
ments, apparent  ownership,  and  belief,  gave 
said  John  said  credit,  and  would  not  have 
friven  him  credit  except  for  said  statement, 
belief,  and  apparent  ownership."  Neither 
do  the  facts  found  by  the  court  show  that 
Patrick  had  any  knowledge  that  John  was 
obtaining  credit  with  the  plaintiffs  upon  the 
faith  of  his  apparent  ownership  of  the  land. 
The  court  does  not  find  that  he  had  any  such 
knowledge,  and  its  finding  that  he  knew  of 
the  charge  to  him  of  certain  items  which 
should  have  been  charged  to  himself,  and 
the  subsequent  correction  of  the  mistake, 
cannot  be  construed  as  equivalent  lo  a  knowl- 
edge that  they^  were  charged  to  John  upon 
any  faith  in  his  ownership  of  the  land.  We 
are  not  at  liberty  to  assume,  as  is  ur^^ed  on 
behalf  of  appellants,  that  because  of  the  re- 
lation between  Patrick  and  John,  and  of  the 
knowledge  which  Patrick  had  of  John's  re- 


lation to  the  land,  and  his  knowledge  that 
he  was  dealing  with  the  plaintiffs,  he  must 
have  known  that  they  gave  him  tiiis  credit 
upon  their  faith  in  his  apparent  ownership 
of  the  land.  The  findings  of  the  trial  court 
are  to  receive  such  a  construction  as  will 
uphold,  rather  than  defeat,  its  judgment 
thereon ;  and  whenever,  from  the  facts  found 
by  it,  other  facts  may  be  inferred,  which 
will  support  the  judgment,  such  inference 
will  be  deemed  to  have  been  made  by  the 
trial  court,  and  upon  an  appeal  from  that 
judgment  this  court  will  not  draw  from  those 
facts  any  inference  of  fact  contrary  to  that 
which  may  have  been  drawn  by  the  trial 
court  for  the  purpose  of  rendering  such  judg- 
ment. The  trial  court,  in  this  case,  had  be- 
fore it  the  opinion  of  this  court  on  the  former 
appeal,  and  must  be  deemed  to  have  made 
its  findings  of  fact  from  the  evidence  before 
it,  in  the  light  of  what  was  then  held  to  be 
essential  to  a  recovery  by  the  plaintiffs.  Its 
failure  to  find  from  the  evidence  the  facts 
then  declared  essential  to  a  recovery,  as  well 
as  its  own  construction  of  the  findings,  which 
it  has  made  by  rendering  a  judgment  there- 
on in  favor  of  the  defendants,  must  be  re- 
garded as  its  own  conclusion  that  the  evi- 
dence was  insufficient  to  justify  such  findings 
as,  under  the  former  opinion  of  this  court, 
would  authorize  a  decisk>n  in  favor  of  the 
plaintiffs. 
The  judgment  ie  affirmed. 

We  concur:    Paterson,  J,;  Garoutte* 


MISSISSIPPI  SUPREME  COURT. 


LOUISVILLE,  NEW  ORLEANS  & 
TEXAS  R.  CO.,  Appt.^ 

J.  P.  PATTERSON. 

i    (09  MlflS.  421.) 

railroad  paflsen^er  holdinf^  a  llrst- 
tiehet  may   recover  damages 


fi^om  the  company  if  his  request  to  the  ooo- 
duotor  for  a  seat  Id  a  flrst-olass  ooaoh  Is  met  by 
an  exploaiOD  of  profane  and  contemptuous  wrath 
and  he  la  compelled  to  staad,  althouflrh  paaeengen 
in  Che  car  are  oocupyinff  more  seats  than  they  are 
entitled  to. 

(October  Term,  1S91.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circidt  Court  for  Claiborne  County 


NoiB.— AiaM  <tf  pauenoer  to  a  teat, 

a%6  rlerht  of  a  petaaenger  to  a  seat  is  generally 
rocognlzed. 

The  contract  of  carriage  requires  the  fumiBhiDgr 
of  a  seat  in  the  usual  mode  of  oonveyaDce,  and  a 
carrier  cannot  require  the  surrender  of  a  ticket 
upon  proffer  of  tnmsportation  alone,  but  it  must  in 
addition  proffer  a  seat.  St.  Louis,  I.  M.  fr  S.  B.  Go. 
▼.  Leifrh,  45  Ark.  868, 56  Am.  Rep.  558. 

In  Pullman  Palace  Car  Oo.  v.  Reed,  75  III.  125,  20 
Am.  Rep.  282,  the  court  impliedly  recoflrnized  the 
lifffat  of  a  passenger  to  a  seat  by  stating  that  it  Ib 
well-recognized  law  that  carriers  of  passengen 
may  lawfully  require  those  seeking  to  be  carried  to 
purchase  tioketa  when  convenient  facilities  to  that 
end  are  afforded  by  the  carrier  to  exhibit  them  to 
persons  designated  by  the  carrier  for  that  purpose, 
and  surrender  them  after  securing  their  seats  in 
the  oar  or  yehlde  used  for  transportation  when  re- 
quired by  the  person  in  immediate  charge  of  the 
transportation. 

And  in  Hardenbergb  ▼.  St.  Paul,  M.  fr  M.  R.  Ck>.,  89 
If  ion.  8,  the  court  states  that  it  is  too  well  estab- 
lished to  need  citation  of  authorities  that  a  railroad 
company  must  proTide  those  whom  it  carries  with 
22L.  RA. 


the  usual,  reasonable  accommodation  for  comfort 
in  traveling,  including  seats. 

A  statute  requiring  a  railroad  company  to  fur- 
nish passengers  with  proper  accommodations  in- 
cludes seats,  and  a  failure  to  provide  seats  will 
prevent  the  company  from  taking  advantage  of  a 
rule  prohibiting  passengers  from  standing  on  the 
platform.   Willis  v.  Long  Island  R.  Oo.  82  Rarb.  800. 

But  in  Camden  fr  A.  R.  Co.  ▼.  Hoosey,  09  Pa.  482. 
44  Am.  Rep.  120,  it  was  held  to  be  such  contributory 
negligence  to  stand  on  the  platform  of  a  car  as  to- 
preclude  a  recovery  for  injuries  reoeived  in  being 
thrown  therefrom,  although  there  was  not  suffi- 
cient room  inside  to  obtain  a  seat. 

A  passenger  who,  upon  entering  the  train  finds 
persons  standing  in  the  aisles  may  take  a  seat  in  a 
drawing-room  car  without  liability  to  ejectment 
by  the  persons  in  charge  of  it;  and  before  doing  so 
he  is  not  compeUed  to  ask  the  conductor  for  a  seat, 
although  some  of  the  seats  in  the  ordinary  oocu^h 
are  occupied  by  baggage,  if  it  is  not  plainly  appar- 
ent that  the  seats  so  occupied  were  more  than 
sufficient  for  the  persons  standing.  Thorpe  y. 
New  York  Cent,  ft  H.  K.  R.  Go.  78  N.  Y.  4D4»  88  i^m. 
Rep.  825. 
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in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  breach  of  defend- 
ant's contract  to  provide  plaintiff  with  a  seat 
in  its  car,  and  to  treat  him  respectfully.  Af- 
firmed. 

Plaintiff,  a  white  man,  purchased  a  flrst- 
class  ticket  between  two  points  on  defendant's 
road.  He  went  into  a  coach  provided  for 
white  passengers  having  first-class  tickets.  He 
found  the  seats  occupied  with  baggage  and 
passengers,  some  of  whom  were  asleep  and 
occupying  more  room  than  they  were  entitled 
to.  The  conductor  informed  him  that  he 
could  not  get  a  seat  in  that  car.  He  went  into 
another  car  provided  for  colored  passengers,  in 
which  the  conductor  refused  to  permit  him  to 
remain.  He  then  went  into  the  smoker,  but 
being  uncomfortable  went  back  to  the  first- 
class  coach  and  insisted  that  the  conductor 
should  procure  for  him  a  seat.  The  conductor 
replied  m  an  angry  tone  and  with  profanity, 
that  he  could  get  no  seat  there.  Plaintiff  left 
the  train  at  the  first  stopping  place  and  brought 


this  suit  for  damages.  He  recovered  in  the 
justice's  court.  Defendant  appealed  to  the 
circuit,  where  plaintiff  recovered  a  verdict 
and  judgment  for  $75,  whereupon  defendant 
again  appealed. 

Meesrs.  Mayes  A;  Harris  for  appellant. 

Mr.  T.  Dabney  Marshall,  with  Mr,  G« 
A.  French,  for  appellee: 

Passengers  are  entitled  to  equal  accomoda- 
tions who  hold  the  same  class  of  tickets. 

See  Acts  188»,  §  8,  p.  46. 

A  carrier  is  bound  to  use  the  utmost  care  in 
providing  safe  and  sufficient  vehicles  and 
means  of  transportation  of  passengers,  and  in 
their  management. 

Lawson,  Car.  p.  16,  §  15. 

Every  person  who  has  been  injured  by  the 
negli^nt  performance  of  the  work  of  carrying 
is  entitled  to  an  action  against  the  carrier. 

Addison,  Torts,  ^  1288.  p.  1003. 

Riding  on  a  car  platform  against  the  rule  of 
the  company,  and  without  reasonable  excuse, 
has  been  held  negligence  per  se.    But  not  where 


The  rule  setting  apart  a  particular  ear  for  ladies 
and  their  escorts  cannot  be  enforced  against  per- 
sons who  are  not  provided  with  seats  in  other  cars 
but,  in  such  cases  in  the  selection  of  the  persons  to 
go  into  the  ladies*  car,  the  object  of  the  regulations 
may  be  regarded  and  observed,  and  the  officials  may 
select  those  to  be  admitted  Into  that  car.  Bass  v. 
Chicago  &  N.  W.  R.  Ck).  36  Wis.  450, 17  Am.  Rep.  48B. 

And  that  decision  was  recognized  In  Bass  v.  Chi- 
cago &  N.  W.  E.  Co.,  39  Wis.  638, 4S  Wis.  654,  Zi  Am. 
Kep.  437. 

It  seems  that  in  some  Instances  the  tickets  them- 
selves call  for  seats,  as  In  Dietrich  v.  Pennsylvania 
B.  Co.,  71  Pa.  432. 10  Am.  Rep.  711.  where  it  is  stated 
that  a  ticket  reading  ''good  for  one  seat"  meant  a 
seat  on  the  train  which  the  passenger  first  entered 
to  be  carried. 

A  distinction  seems  to  be  made  between  long- 
distance carriers  and  those  where  only  short  trips 
are  to  be  made,  under  circumstances  where  some 
of  the  passengers  may  prefer  to  stand. 

Thus  in  a  case  where  a  woman  sixty -seven  years 
old  was  compelled  to  stand  in  a  ferry  boat  crossing 
between  Camden  and  Philadelphia  and  was  thrown 
down  and  Injured  by  reason  of  the  boat  striking 
an  obstacle,  an  effort  was  made  to  hold  the  ferry 
boat  responsible  for  failure  to  provide  her  a  seat, 
and  the  court  stated  that  it  did  not  appear  that  a 
less  number  of  seats  was  provided  than  was  cus- 
tomary and  sufficient  for  those  who  ordinarily  pre- 
ferred to  be  seated  while  crossing  that  ferry,  and 
that  no  circumstances  were  disclosed  that  would 
have  Justified  a  finding  that  a  proper  degree  of 
care  required  the  company  to  provide  seats  suffi- 
cient for  the  accommodation  of  all  the  passengers 
that  Its  boat  oould  safely  carry,  or  of  such  number 
of  passengers  as  ordinarily  traveled  In  it.  Burton 
V.  West  Jersey  Ferry  Co.  114  U.  8.  474.  20  L.  ed.  215. 

The  duty  to  provide  for  the  comfort  of  passen- 
gers is  BO  strongly  recognized  that  in  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  V.  Hinds,  53  Pa.  512, 91  Am.  Dec 
224,  it  Is  stated  that  to  allow  undue  numbers  to 
enter  a  car  is  a  great  wrong. 

While  in  Gordon  v.  Manchester  &  L.  R.  Co.,  62  N. 
H.  602, 13  Am.  Rep.  07,  it  appeared  that  a  train  ran 
past  a  station  without  making  the  scheduled  stop* 
In  a  suit  by  a  passenger,  holding  a  ticket,  for  dam- 
ages, the  court  excused  the  company  upon  the 
irround  that  there  had  been  such  a  large  number 
of  persons  to  take  passage  on  the  train  at  prior 
stations  that  they,  together  with  those  waiting  at 
the  station  where  plaintiff  wished  to  take  passage, 
would  have  dangerously  overloaded  the  train. 

It  Is  not  the  duty  of  the  passenger  to  furnish  a 
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seat  for  himself,  but  the  duty  devolves  upon  the 
carrier.    WlUis  v.  Long  Island  R.  Co.  84  N.  Y.  670. 

And  attempting  to  pass  from  one  oar  Into  an- 
other while  the  train  Is  in  motion  under  the  in- 
structions of  the  conductor,  who  is  attempting  to 
provide  a  seat,  will  not  prevent  a  passenger  from 
recovering  damages  for  injuries  received  by  being 
Jostled  by  a  brakeman  on  the  platform.  Louisville 
&  N.  R.  Co.  V.  Kelly,  92  Ind.  Sn,  47  Am.  Rep.  140. 
And  a  similar  decision  was  made  In  Molntjrre  v. 
New  York  Cent  R.  Co.  87  N.  Y.  204. 

But  a  passenger  who  goes  from  one  car  to  an- 
other of  a  moving  train  to  find  a  seat  does  not, 
while  upon  the  platform,  take  the  risk  of  collision 
with  another  train.  Dewire  v.  Boston  fr  IL  R.  Co. 
2  L.  R.  A.  166, 148  Mass.  848. 

Rights  of  vanenger  when  seat  is  refvaed, 

A  person  cannot  demand  free  transportation  be- 
cause he  Is  compelled  to  stand,  but  if  he  boards  the 
train  knowing  that  it  is  overcrowded,  he  may  be 
compelled  to  pay  his  fare  or  to  leave.  Memphis  ft 
C.  R.  Co.  V.  Benson,  85  Tenn.  627. 

A  person  who,  on  failure  to  obtain  a  seat,  refuses 
to  pay  fare  and  Is  told  to  leave  the  train  at  the  next 
stopping  place  but  who  there  secures  a  seat  cannot, 
while  recognizing  the  original  contract  of  trans- 
portation, refuse  fare  for  the  distance  he  was  com- 
pelled to  ride  without  a  seat,  although  It  may  be 
possible  for  him  to  abandon  that  contract  and  rely 
on  a  contract  of  carriage  from  the  point  where  the 
seat  was  secured.  Davis  v.'  Kansas  .City,  St.  J.  &  C 
B.  R.  Co.  58  Mo. 317, 14  Am.  Rep.  457. 

A  passenger  who,  upon  finding  the  seats  ail  ooou- 
pied,  refuses  to  surrender  his  ticket  or  pay  fare 
without  being  furnished  a  seat  and  abuses  the 
conductor  in  a  violent  manner  and  with  profane 
language  may  lawfully  be  ejected  from  the  car. 
Pittsburgh,  a  fr  St.  L.  R.  Co.  v.  Van  Houten,  48 
Ind.  80. 

A  passenger  to  whom  a  carrier  refused  to  fur- 
nish a  seat  may  leave  the  train  and  sue  for  breach 
of  the  carriage  contract,  but  he  cannot  Insist  on 
remaining  In  the  train  without  delivery  of  his 
ticket,  and  if  he  attempts  to  do  so  the  company 
may  lawfully  eject  him  therefrom.  St.  Louis,  I.  M. 
&  S.  B.  Co.  V.  Leigh,  45  Ark.  868,  66  Am.  Rep.  658. 

But  refusal  to  pay  fare  until  a  seat  Is  provided 
does  not  entitle  the  company  to  treat  the  one  mak- 
ing such  refusal  as  a  trespasser  who  can  be  ejected 
from  the  train  at  any  place,  but  a  reasonable  op- 
portunity must  be  given  him  to  leave  in  a  suitable 
and  reasonable  place.  Hardenbergh  v.  St.  Paul, 
M.  &  M.  B.  Co.  80  Minn.  8.  fi.  P.  F. 
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the  car  is  so  crowded  and  there  is  not  room  to 
be  had  withio. 

WhitUker's  Smitb,  Neg.  p.  42;  Wilh  ▼. 
Lynn  dh  B,  B.  Co,  129  Mass.  861. 

Appellee  was  not  guilty  of  negligeDcein  this 
instance,  for  the  conductor  would  not  provide 
him  with  a  seat  in  the  first  class  car. 

A  failure  to  perform  a  statutory  duty  is 
neeligence  per  m. 

Whittaker's  Smith,  Neg.  p.  44. 

A  canier  of  passengers  must  provide  cars  or 
vehicles  sufficient  as  to  strength  and  otber 
requisites  for  their  safe  conveyauce,  and  he  is 
liable  for  the  slightest  negligence  or  fault  in 
tbat  regard. 

Pennsylvania  Co.  v.  Boy,  102  U.  8.  461,  26 
L.  ed.  141. 

A  passenger  in  a  railway  train  is  entitled  to 
the  ordinary  comforts  of  a  seat  therein,  and  is 
not  bound  to  pay  fare,  or  surrender  his  ticket, 
if  be  has  one,  until  a  seat  be  furnished  to  him. 

2  Rorer,  Railroads,  p.  968;  Blinois  Cent.  B. 
Co.  V.  ANe,  69  111.  181;  Davii  v.  Kansas  City, 
St.  J.  d  C,  B.  B.  Co,  68  Mo.  817, 14  Am.  Rep. 
457;  Msmpfiis  d  C,  B,  Co.  v.  Benson,  86  Tenn. 
627. 

If  he  would  claim  damages  for  not  being 
carried  according  to  contract,  which  is  im- 
plied by  the  ticket,  he  should  leave  the  train 
at  the  first  suitable  opportunity. 

Davis  V.  Kansas  City,  St.  J.  A  C.  B.  B.  Co. 
supra;  St.  Lauis,  I.  M.  <fe  S.  B.  Co.  v.  Leigh, 
45  Ark.  868,  66  Am.  Rep.  658;  Memphu  A  C. 
B.  Co.  V.  Benson,  supra;  Barden  v.  Boston,  C. 
dk  F.  B.  Co,  121  Mass.  426;  Bishop,  Noncont. 
L.  §  1091. 

This  is  Just  what  appellee  did. 

A  railroad  company  is  bound  to  furnish  its 
passenirers  reasonable  and  proper  accomoda- 
tions for  traveling,  and  if  it  has  an  insufficient 
number  of  cars  so  that  passengers  are  com- 
pelled to  ride  on  the  platform  it  is  liable  for 
injuries  received  by  them  while  riding  there. 

Field,  Priv.  Corp.  §  644;  Willis  v.  Long 
IdandR  Co.  84  N.  Y.  670. 

The  carrier  must  provide  every  passenger 
with  a  seat. 


Lawson,  Rights,  Rem.  &  Pr.  §  1890;  Bas$ 
V.  Chicago  dJSf.  W.  B.  Co.  86  Wis.  450, 17  Am. 
Rep.  495,  89  Wis.  686,  42  Wis.  664.  24  Am. 
Rep.  487;  WillU  v.  Long  Island  R  Co.  82 
Barb.  899,  84  N.  Y.  670;  ffardenbergh  v.  St. 
Paul,  M.  A  M.  B.  Co.  89  Minn.  8. 

The  passenger  is  not  bound  to  find  himself  a 
seat.  This  is  the  carrier's  duty.  He  has  no 
right  to  have  him  stand  in  the  aisle  of  the  car. 

WiUis  V.  Long  hlandB.  Co.  supra;  Lawson, 
Riffhts,  Rem.  &  Pr.  §  1890. 

if  he  rides  on  a  train,  and  refuses  to  pay  bis 
fare  or  surrender  his  ticket,  for  want  of  a  seat, 
and  is  ejected,  he  may  not  recover  for  the 
ejection  but  only  for  the  breach  of  contract  to 
furnish  a  seat. 

St.  Louis,  L  M.  AS.  B  Co.  v.  Leigh,  46  Ark. 
868.  66  Am.  Rep.  668;  Lawson,  Rights,  Rem. 
&  Pr.  §  1890. 

Appellee  had  no  right  whatever  to  remove 
valises  in  order  to  provide  himself  with  a  seat. 

Lawson,  Rights,  Rem.  &  Pr.  g  1^<90;  Thorps 
V.  New  York  Cent.  A  H.  B.  B.  Co.  76  N.  Y.  402, 
82  Am.  Rep.  826. 

Woods,  i7.,  delivered  the  opinion  of  the 
court: 

The  appellee  paid  for  a  seat  in  a  first-class 
coach,  and  was  entitled,  as  matter  of  right, 
to  have  the  servants  of  the  railway  company 
who  were  in  charge  of  the  train  furnish  him 
such  seat,  unless  a  sudden  and  unusual  influx 
, of  passengers  rendered  this  impracticable.  It 
is  perfectly  clear  from  all  the  evidence  in 
this  case  that  the  conductor  in  charge  of  the 
train  could  and  should  have  made  provision 
for  seating  the  appellee.  It  is  equally  cer- 
tain that  a  proper  application  of  the  appellee 
to  that  effect  provoked  not  only  a  refusal  from 
the  conductor,  but  subjected  the  audacioua 
passenger  to  an  explosion  of  profane  and 
contemptuous  wrath  from  that  official.  That 
a  jury  awarded  the  trivial  sum  complained 
of  is  proof  positive  that  no  undue  prejudice 
existed  against  the  corporation.  Let  the  com* 
pany  thank  God,  and  take  courage. 

Affirmed. 


NEW  JERSEY  SUPREME  COURT. 


Silas  MATTHEWS 

V. 

DELAWARE,  LACKAWANNA  &  WEST- 
ERN R.   CO.  ei  al. 


\mmmmm..mikiu     «•..«• 
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*1.   One  injured  by  a  collieion  between 
»  locomotiTe  of  a  railroad  company 

and  a  car  (in  which  be  was  a  poaeengrer)  of  a 
street-railway  company  may  maJatain  a  Joint  ac- 
tion against  both  companies  if  the  collision  was 
produced  by  the  negrlect  of  the  railroad  company 
to  give  notice  of  the  approach  of  the  locomotive, 
concurrinir  with  the  neglect  of  the  railway  com- 
pany to  obaerve  proper  care  in  crossing  the  rail- 
road track. 
8.  Although  each  duties  are  diveree» 
^Headnotes  by  Maoxb.  J. 

Nora— The  opinion  in  the  above  case,  although 
brief,  very  clearly  presents  the  law  on  the  question 
of  Joint  liability  for  injuries  received  in  a  railroad 

29UR.A. 


and  the  neglect  to  perform  each  Is  separate  and 
disconnected,  yet,  as  the  wrongdoing  of  one  com- 
pany unites  with  that*of  the  otber  in  causing  in- 
jury, the  tort  iH  Joint,  and  one  or  both  tort- 
feasors may  be  sued. 
8.  If  the  Jury  negative  the  ne^li^pence 
charged  against  one  of  such  tortfeasors,  a  ver- 
dlot  against  the  other  is  not  objectionable. 

(November  10,  1808.) 

CASE  CERTIFIED  by  the  Circuit  Court 
for  Essex  County  for  the  advisory  opinion 
of  the  Supreme  Court  after  the  panting  of 
orders,  upon  plaintiff  to  show  cause  why  a 
verdict  against  the  defendant  railroad  com- 
pany should  not  be  set  aside  and  a  new  trial 
granted,  and  upon  defendant  the  Newark  Pas- 
senger Railway  Company  to  show  cause  why 
a  verdict  in  its  favor  should  not  be  set  aside 
and  a  new  trial  granted,  in  an  action  brought 
to  recover  damai^es  for  personal  injuries  al- 
leged to  have  resulted  from  the  joint  negligencer 

Digitized  by  V^OOQ  IC 


902 

of  tbetwo  defendants. 
advMed, 


Nbw  Jebsby  Supreme  Coubt. 


Nov., 


Discharge  of  both  rules 


Statement  bv  Ma^e*  J. : 

Matthews,  the  plaintiff,  brouj^ht  an  action 
of  tort  in  the  Essex  circuit  against  the  defend- 
ants to  recover  damages  for  an  injury  re- 
ceived in  a  collision  between  a  locomotive 
of  the  railroad  company  and  a  car  (in  which 
he  was  a  passenger)  of  the  railway  company. 
There  was  a  verdict  in  favor  of  the  railway 
company  and  against  the  railroad  company. 
The  railroad  company  obtained  a  rule  to  show 
cause  whv  the  verdict  against  it  should  not 
be  set  aside.  Plaintiff  obtained  a  rule  to 
Bhow  cause  why  the  verdict  in  favor  of  the 
railway  company  should  not  be  set  aside. 
The  rules  were  consolidated  and  certified  to 
this  court  for  its  advisory  opinion. 

Mr.  R.  Wajme  Parker  for  plaintiff. 

Mr.  Flavel  McGee  for  defendant  Del- 
aware, L.  &  W.  R.  Co. 

Mr.  Samuel  Kalisch  for  defendant 
Kewark  Pass.  By.  Co. 

Magnet  J.,  delivered  the  opinion  of  the 
court : 

Counsel  for  the  railroad  company  first  ur^es 
that  the  verdict  finding  it  to  have  been  neg- 
ligent was  not  support^  bv  evidence,  or  was 
contrary  to  the  weight  oi  evidence.  It  is 
unnecessary  to  review  in  detail  the  case. 
The  discussion  of  counsel  was  thorough 
and  exhaustive,  and  much  consideration  has 
been  given  to  the  evidence.  The  conclusion 
reached  is  that  there  was  evidence  of  the  neg- 
lect of  Uie  railroad  company  to  give  due 
notice  of  the  approach  of  its  train  sufficient 
to  go  to  the  jury,  and,  although  there  was 
much  opposing  evidence,  it  did  not  so  pre- 
ponderate as  to  require  or  justify  a  new  trial 
on  this  ground. 

It  is  next  claimed  that  the  verdict  awarded 
excessive  damages.  The  amount  awarded 
was  large,  but,  considering  the  proofs  of  in- 
jury, it  was  not  so  large  as  to  indicate  mis- 
take or  misconduct  on  the  part  of  the  jury. 
The  verdict  ought  not  to  be  disturbed  on 
that  ground. 

It  is  lastly  contended  in  behalf  of  the  rail- 
road company  that  the  verdict  against  it 
should  be  set  aside,  because  there  was  no 
proof  of  joint  negligence  on  the  part  of  the 
two  defendants.  The  claim  is,  as  I  under- 
stand from  the  argument,  that  these  defend- 
ants cannot  be  j()intly  sued  for  an  injury 
occasioned  by  such  a  collision,  unless  the 
neglect  which  caused  the  collision  was  of  a 
joint  duty  owed  by  botli  defendants,  and 
that,  on  failure  of  proof  of  a  joint  duty  and 

Joint  neglect,  neither  defendant  can  be  held. 
f  this  contention  is  sound,  it  is  obvious  that 
the  declaration  was  demurrable,  for  it 
charged  that  the  railroad  company  owed  to 
plaintiff  a  duty  to  give  notice  of  the  passage 
of  its  trains  across  the  tracks  of  the  railway 
company,  and  that  the  railway  company  owed 
to  him  a  duty  to  take  precautions  in  carrying 
him  across  the  tracks' of  the  railroad  com- 
panv,  and  it  averred  that  each  company  had 
neglected  to  perform'the  several  duties  thus 
charged,  and  that  thereby  the  collision  which 
82  L.  R.  A. 


injured  plaintiff  occurred.  But  the  conten- 
tion is  wholly  inadmissible,  and  the  decla- 
ration would  plainly  have  been  good  on  de- 
murrer. The  error  arises  out  of  a  misconcep- 
tion as  to  the  nature  of  a  joint  tort.  If  two 
or  more  persons  owe  to  another  the  same  duty, 
and  bv  their  common  neglect  of  that  duty 
he  is  injured,  doubtless  the  tort  is  joint,  and 
upon  well -settled  principles  each,  any,  or  all 
of  the  tortfeasors  may  be  held.  But  when 
each  of  two  or  more  persons  owe  to  another 
a  separate  duty,  whidti  each  wrongfully  neg- 
lects to  perform,  then,  although  the  duties 
were  diverse  and  disconnected,  and  the  neg- 
ligence of  each  was  without  concert,  if  such 
several  neglects  concurred  and  united  to- 
gether in  causing  injury,  the  tort  is  equally 
joint,  and  the  tortfeasors  are  subject  to  a  like 
liability.  This  doctrine  was  announced  in 
this  court  by  the  chief  justice  in  Newman  ▼. 
Fowler,  87  N.  J.  L.  89.  The  like  doctrine 
was  applied  \ij  the  court  of  appeals  in  New 
York  to  a  case  identical  with  that  under  con- 
sideration. Colegrow  ▼.  New  York  d  N.  H. 
R.  Co.  20  N.  Y.  492.  That  case  has  been 
mentioned  with  approval  in  Barrett  v.  Third 
Ave.  R.  Go.  45  N.  Y.  628 ;  Slater  v.  J/w- 
sereau,  64  N.  Y.  188 ;  Arctic  F.  Ins.  Co.  v. 
Austin,  69  N.  Y.  470,  80  Am.  Rep.  221.  See 
also  Cooper  v.  Ekutern  Transp.  Go.  75  N.  Y. 
116.  The  same  view  is  taken  in  other  courts. 
Wabash,  St.  L.  A  P.  R.  Co.  v.  Shaddet,  105 
111.  864,  44  Am.  Hep.  791;  Union  Transit 
Co.  V.  Shacklet,  119  111.  232;  Carterville  ▼. 
Cook,  129  111.  152,  4  L.  R.  A.  721 ;  Cfiddy  ▼. 
Horn,  46  Mich.  596,  41  Am.  Rep.  178.  I 
have  not  discovered  any  dissent  from  this 
doctrine,  except  in  Pennsylvania,  the  courts 
of  which  state,  while  admitting  the  general 
rule,  make  an  exception  of  cases  where  the 
injured  party  was  the  passenger  of  a  carrier 
whose  nefi^ligence  concurred  with  the  neg- 
ligence or  another  in  producing  the  injury. 
The  reason  of  this  exception,  however,  is 
that  those  courts  adhere  to  the  doctrine  of 
T/iorogood  v.  Bryan,  8  C.  B.  115,  which  has 
always  been  repudiated  in  New  Jersey,  and 
is  now  expressly  overruled  in  England.  The 
Bemina,  L.  R.  12  Prob.  Div.  68,  13  App.  Cas. 
1.  The  Pennsylvania  cases  are  Lockhart  v. 
Licht€nt?ialer,  46  Pa.  151 ;  Carlisle  v.  Briiitane, 
113  Pa.  544,  57  Am.  Rep.  483 ;  Dean  v.  Penn^ 
sylvania  R.  Co.  129  Pa.  520,  6  L.  R.  A.  143 ; 
Klauder  v.  McOrath,  35  Pa.  128,  78  Am.  Dec. 
329 ;  North  Pennsylvania  Co.  y.  Mahoney,  57 
Pa.  187.  ' 

The  declaration  therefore  set  out  a  good 
cause  of  action  against  two  joint  tortfeasors, 
and  there  can  be  no  doubt  that  in  such  an 
action  one  defendant  may  be  held  liable  alone 
if  th^  proof  justify  it.  The  verdict  against 
the  railroad  company  should  not  be  dis- 
turbed. 

The  verdict  in  favor  of  the  railway  com- 
pany  is  also  questioned  by  the  plaintiff. 

There  was  strong  evidence  of  its  negligence 
tending  to  produce  plaintiff's  injury,  but  it 
was  encountered  by  contradictory  evidence. 
The  question  was  fairly  submitted  to  the 
jury,  and  no  sufficient  reason  to  disturb  their 
verdict  appears. 

Let  the  Oircuit  Court  be  advised  to  diseharge 
both  rules. 
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PENNSYLVANIA  8UPREMB  COURT. 


A.  M.  HOOVER  et  ak 

V. 

PENNSYLVANIA  R.  CO..  Appt. 
056  Fa.  280.) 

!•  Givinfc  lower  rates  for  transporta- 
tion of  coml  to  a  mannfketurinf  eoniF 
pany  thaD  to  a  coal  dealer  ia  not  undue  or  un- 
reaaonable  dlsorlmination,  in  violation  of  Const. 
1874.  •  8.  of  the  Act  of  1888,  which  further  Bpeclfies 
that  the  equality  of  rates  required  shall  be  for  **a 
like  service  from  the  same  place,  upon  like  con- 
ditions and  under  simlliir  circumstances,**  where 
the  manufaoturlnflr  company  consumes  the  ooal 
In  creating  products  which  furnish  a  large 
Amount  of  additional  transportation  to  the  car- 
riers—and especially  where  the  carrier  was 
bound  to  give  such  company  the  lower  rate  by  a 
contraot  made  years  before  the  ooal  dealer  be- 
gan buslnew. 

S.  It  is  amatter  of  pnblle history  that 
along^  the  valleys  of  the  I^eMgh  and 
S^ny  IkiU  rivers  there  are  fin:*eat  nnm< 
bers  of  blast  ftimaoes*  rolling  mills,  rail 
mills,  f ounderies,  machine  shops,  and  numerous 
other  manufacturing  establishments  which  oon< 
sume  enormous  quantities  of  the  coal  output  of 
thestate,andatthe  same  time  immensely  large 
industry  in  buying  and  seHing  coal  for  domestic 
oonaumptlon  is  prosecuted  In  every  village,  town, 
and  city  in  this  region. 

8*  A  manufii«tarinf^  company  violates 
Its  right  to  accept  lower  rates  for  the 
transportation  of  coal  than  are  given  to  a 
coal  dealer  if  it  sells  coal,  even  to  its  own  em- 
ploy^; and  the  carrier  oq  notice  of  such  sales 
must  charge  such  company  the  same  rates  that 
are  charged  to  coal  dealers. 

4*  Notice  by  a  carrier  of  special  rates 
to  other  shippers  entitled  thereto  by  differ- 
ence of  conditions  need  not  be  given  to  resrular 
abiupcrs  in  order  to  protect  the  carrier  from  the 
cbarire  of  unreasonable  discrimination. 

5.  The  amount  of  injury  solTered  by  a 
shipper  on  account  of  lower  rates  giv- 
en to  another  shipper  for  which  he  may  re- 
cov<3r  from  the  carrier,  under  the  Act  of  1888, 
cannot  be  taken  without  proof  to  be  the  differ- 
ence in  the  rates  charged. 

(Julyl9,18qp.) 

APPEAL  by  defendant  froii  a  judgment  of 
the  Court  of  Common  Pleas  for  Hunting- 
ton County  in  favor  of  plaintiffs  in  an  action 
broiigbt  to* recover  the  statutory  damages  for 
alleged  discrimination  against  plaintiffs  in 
freight  rates.     Heterted. 

In  1881  defendant  contracted  with  the  Belle- 
fonte  Iron  &  Nail  Company  to  haul  coal  under 
certain  conditions  from  the* Snow  Shoe  districl 
to  its  works  for  30  cents  per  ton.  The  agree- 
ment was  that  the  coal  was  to  be  billed  at  the 
usual  public  rate  of  60  cents  per  ton,  and  a 
rebate  of  20  cents  per  ton  would  be  paid  by 


the  railroad  company  to  the  nail  oompanT.  In 
1889  plaintiffs  became  retail  coal  dealers  in 
Belleronte,  and  having  been  charged  the  regu- 
lar tariff  rates  on  their  coal,  without  the  rebate, 
and  havinff  learned  of  the  contract  between 
the  railroad  company  and  the  coal  company, 
brought  this  suit  under  the  Act  of  June  4, 1888. 
Defendants  prei>ented  points  which,  together 
with  their  answers,  were  as  follows: 

1.  The  agreement  to  charge  a  uniform  rate 
to  the  Bellefonte  nail  works,  made  in  1881, 
was  binding  on  the  defendant;  and  its  per- 
formance was  not  an  undue  and  unjust  dis- 
crimination against  the  plaintiffs.  ArntDer: 
So  far  as  to  the  contract  beine  binding  on  the 
defendant  in  1889  and  up  to  1891,  we  are  not 
prepared  to  affirm  the  pioint.  This  action  Is 
not  brought  to  enforce  that  contract.  The 
question  of  the  contract  is,  therefore,  imma- 
terial and  irrelevant.  We  cannot  say,  as  mat- 
ter of  law,  that  the  contract  was  binding 
upon  the  company.  Its  terms  seem  to  be  in- 
definite, and  whether  they  could  or  could  not 
have  retreated  from  it  is  a  question  that  is  not 
important  here;  and  if  it  be,  we  cannot  say  it 
was  binding  upon  them.  But  whether  or  not 
the  performance  of  that  contract  resulted  in 
undue  and  unjust  discrimination  against  these 
plaintiffs  is  a  question  we  submit  to  you  in  our 
general  charge.  If  it  operated  in  a  certain 
manner  it  would  be  undue  and  unjust,  and  if 
it  did  not  operate  in  that  manner  it  would  not 
be  undue  and  unjust.  For  further  answer  we 
refer  to  our  general  charge  as  to  the  fact  of 
discrimination. 

2.  The  defendant  has  made  no  undue  charire 
or  unjust  discrimination  against  the  plaintiffs 
if  they  were  charged  the  same  as  other  buyers 
and  sellers  of  coal.  Answer:  This  point  we 
cannot  affirm.  The  fact  involved  in  the  point 
will  be  for  the  determination  of  the  jury. 

8.  A  lower  charge  to  a  manufacturer  of 
nails  is  not  an  unjust  discrimination  to  a  buyer 
and  seller  of  coal  only.  Answer:  We  cannot 
affirm  that  as  a  principle  of  law.  It  may  be 
or  may  not  be,  according  to  the  circumstances 
of  the  case;  but  whether,  in  this  case,  it  re- 
sulted in  an  undue  and  unjust  discrimination 
must  be  determined  by  you  under  the  evidence. 

4.  As  there  was  no  undue  discrimination  in 
furnishing  facilities  for  transportation,  treble 
damages  cannot  be  recovered  in  this  case;  and 
the  verdict  must  be  for  the  defendant.  Re- 
fused. 

5.  Under  all  the  evidence  in  the  case  the 
verdict  must  be  for  the  defendant.  Answer: 
We  refuse  this  point  because,  as  the  case  is 
presented  bv  the  plain  tiffs,  we  submit  the  ques- 
tion of  undue  and  unjust  discrimination  to 
you. 

A  verdict  was  returned  in  favor  of  plaintiffs 
and  defendants  appealed,  assigning  for  error 
the  answers  to  the  above  instructions,  and  also 
that  the  judgment  was  unlawful  as  conflicting 


NoTK.— An  ezceedloffly  Interesting  and  valuable 
discussion  of  the  rlffht  of  a  carrier  to  discriminate 
In  rates  between  classes  of  patrons  on  account  of 
other  advantages  to  the  carrier  in  building  up  one 
daas  of  business  along  Its  line  is  presented  in  the 
above  case  which  is  dearly  the  most  Important  if 
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not  the  first  on  the  precise  question  involved. 
.  For  a  note  on  the  question  of  a  carrier*s  common- 
law  right  to  discriminate,  see  Louisville,  B.  A:  St. 
L.  Oonsol.  R.  Co.  v.  Wilson  <Ind.)  18  L.  R.  A.  106; 
also  the  case  of  Cowden  v.  Faoiflc  Coast  S.  S.  Co. 
(ObL)  18  L.  B.  a.  2SL 
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with  tbc  CoDBtitution,  art.  8,  §  7,  which  for- 
bids any  special  law  regulating  labor,  trade, 
mining,  or  manufacturing. 

Afessrs.  David  W.  Sellers  and  W.  ft  J. 
D,  Dorrisy  for  appellant: 

The  agreement  to  charge  a  uniform  rate  to 
the  Bellefonte  nail  works,  made  in  1881,  was 
binding  on  defendant;  and  its  performance 
was  not  an  undue  and  unjust  discrimination 
against  plaintiffs. 

Coxe  V.  Lehigh  Valley  B.  Co,  8  Inters.  Com. 
Rep.  460;  Interstate  Commerce  Commission  v. 
Baltimore  d  0,  R  Co.  145  U.  S.  275,  86  L. 
ed.  708,  4  Inters.  Com.  Rep.  92;  Bersh  v. 
Northern  Cent.  R.  Co.  74  Pa.  182;  Munhall  v. 
Pennsylvania  B.  Co.  92  Pa.  150;  Barda  y. 
Philadelphia  ABB.  Co.  141  Pa.  484. 

A  railroad  company  may  increase  its  busi- 
ness by  special  rates  to  shippers. 

BaaendaU  v.  Great  Western  B.  Co.  5  C.  B. 
N.  8.  836;  Nicholson  v.  Great  Western  B.  Co. 
5  C.  B.  N.  8.  866;  Fitchburg  B.  Co.  v.  Gage, 
12  Gray,  898;  Messenger  v.  Pennsylvania  B. 
Co.  86  N.  J.  L.  408,  18  Am.  Rep.  467. 

As  there  was  no  undue  discrimination  in 
furnishing  facilities  for  transportation,  treble 
damages  cannot  be  recovered  in  this  case;  and 
the  verdict  must  be  for  defendant. 

Wigton  v.  Pennsylvania  B.  Co.  25  W.  N.  0. 
857. 

The  Act  of  1888  is  special  with  regard  to 
the  trade  of  a  common  carrier  considered  as  a 
division  of  labor  or  a  pursuit,  or  relatively  to 
the  railroad  as  a  special  method  of  domestic 
transportation.  For  centuries  the  pursuit  of  a 
common  carrier  has  been  private  like  that  of 
an  innkeeper.  Each  owes  duties  to  the  pub- 
lic, but  this  does  not  make  the  pursuit 
public. 

Twelfth  Street  Market  Co.  v.  Philadelphia 
d  R  Terminal  B.  Co.  142  Pa.  581. 

Mr.  Georg^e  B.  Orlady*  for  appellees: 

When  a  contract  of  this  character  is  made 
and  plead  as  a  protection,  the  railroad  com- 
pany is  bound  to  know  who  the  other  party  to 
the  contract  is,  and  what  the  effect  of  enforc- 
ing it  would  be;  their  duty  to  the  public  as  a 
common  carrier  is  not  discharged  by  simply 
calling  a  selected  friend,  a  manufacturer  of 
nails,  an  iron  and  nail  company,  or  a  corpo- 
ration; they  must  go  farther  and  allow  all  of 
the  class,  to  which  the  other  party  in  fact  be- 
longs, to  have  the  benefit  of  the  same  favors. 
It  must  be  public  and  not  secret;  and  as  in 
this  case,  must  not  be  made  with  one  who 
buys  and  sells  anthracite  and  bituminous  coal 
in  the  open  markets  to  all  comers,  in  addition 
to  making  muck  bar  and  nails,  and  by  reason 
of  secret  rebates  is  enabled  to  undersell  busi- 
ness rivals  in  the  coal  trade. 

The  contract  between  a  railroad  company 
and  a  shipper  that  the  latter  shall' pay  the 
regular  established  rates  of  freight  the  same  as 
all  other  shippers,  and  that  the  company  shall 
pay  back  to  him  by  way  of  rebate  a  certain 
proportion  of  freight  so  charged  and  paid, 
whereby  a  less  rate  of  freight  is  paid  than  by 
the  public  generally,  is  void  and  against  pub- 
lic policy. 

Indianapolis,  D.  d  8.  B  Co.  v.  Erwin,  118 
III.  250,  27  Am.  &  Eng.  R.  R.  Cas.  8;  Bice  v. 
Aiehison.  T.  d  8.  F.  B.  Co.  8  Inters.  Com. 
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Rep.  268;  New  England  Exp.  Co.  ▼.  Mains 
Cent.  B.  Co.  57  Me.  188,  2  Am.  Rep.  81; 
Hutchinson,  Carr.  §  297. 

The  contention  that  the  com  pan  v  can  desig- 
nate a  favored  shipper  by  a  particular  name 
and  secretly  arrange  for  repayment  of  freight 
charges,  under  the  facts  in  this  case,  can  find 
no  parallel.  All  are  intended  to  stand  equal 
before  the  bulletin  board  of  freight  charges. 

Camblos  v.  Philadelphia  d  B  B.  Co,  4 
Brewst.  568. 

The  effect  of  a  reduced  rate  to  a  favored 
dealer  is  to  reduce  the  plaintiff's  profits  to  the 
extent  of  such  reduction,  making  an  undue 
and  unjust  discrimination. 

Goodridge  v.  Union  Pac.  B  Co.  87  Fed. 
Rep.  182. 

A  jury  is  to  determine  whether  the  rebate 
under  the  circumstances  of  the  case,  amounts 
to  an  unjust  discrimination  to  the  injury  and 
prejudice  of  the  plaintiff. 

The  reasonableness  of  a  freight  charge  is  a 
question  of  fact;  and  in  general  what  amounts 
to  undue  preference  is  a  question  of  fact  and 
not  of  law. 

Hutchinson,  Carr.  §447;  Houston  d  T.  C.  B. 
Co.  V.  Bust,  58  Tex.  98:  Boot  v.  Long  Island  B. 
a?.  4  L.  R.  A.  881, 2  Inters.  Com.  Rep.  576, 114 
N.  Y.  800, 11  Am.  St.  Rep.  643,  to  Am.  & 
Eng.  R.  R.  Cas.  55. 

By  goods  of  the  same  class  is  meant,  goods 
similar  in  those  qualities  which  affect  the  risk 
and  expense  of  carriage;  by  shipment  under 
the  same  circumstances,  is  meant  that  the 
goods  are  conveyed  under  like  circumstances, 
where  the  route,  risk,  and  expenses  are,  in  the 
opinion  of  the  jury,  the  same,  otherwise  not. 

Paxon  V.  Illinois  Cent.  B.  Co.  56  Iowa,  427, 
6  Am.  &  Eng.  R.  R.  Cas.  591. 

The  provision  for  treble  damages  to  the  party 
injured  is  not  intended  as  compensation  alone, 
but  with  it  a  penalty  intended  as  a  punishment 
for  violation  of  law;  they  are  regarded  as  a 
unit  and  recovered  in  one  action. 

Herriman  v.  Burlington,  C.  B.  d  N  B.  Co, 
57  Iowa,  187. 

The  statute  is  but  declaratory  of  the  com- 
mon law,  and  the  penalty  imposed  is  within 
legislative  power  to  compel  observance  of  a 
charter  duty. 

Shipper  v.  Pennsylvania  B.  Go.  47  Pa.  838; 
Audenreid  v.  Philadelphia  d  B.  Co.  68  Pa.  870, 
8  Am.  Rep.  195.     . 

The  claim  that  the  words  "this  provision,'* 
refer  only  to  the  ''furnishing  facilities  for 
transportation,"  is  untenable. 

Wigton  v.  Pennsylvania  B.  Co.  25  W.  N. 
C.  857. 

Discriminations  based  solely  upon  the 
amount  of  freight  shipped  without  reference 
to  any  conditions  tending  to  increase  cost  of 
transportation  are  in  favor  of  capital,  contrary 
to  sound  public  policy,  in  violation  of  that 
equality  of  rights  guaranteed  to  every  citizen, 
and  a  wrong  to  disfavored  party. 

Kinsley  v.  Buffalo,  N.  T.  d  P.  B.  Co.  87  Fed. 
Rep.  181,  in  which  case  Hays  v.  Pennsylvania 
Co.  12  Fed.  Rep.  809,  is  approved  in  full. 

Scofield  V.  Lake  Shore  d  M.  8.  B  Co.  4S 
Ohio  St.  571,  54  Am.  Rep.  846,  23  Am.  <& 
Eng.  R.  R.  Cas.  612;  BotJischild  v.  Wabash  B. 
Co.  15  Mo.  App.  242. 

A  railroad  has  no  right  by  any  discrimina- 
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tion  DOt  grounded  in  reason,  to  put  any  single 
dealer,  whether  a  large  dealer  or  a  small  dealer, 
to  any  distracted  advantagr. 

Providence  Coal  Co.  v.  Providence  A  W,  B. 
Co.  1  Inters.  Com.  Rep.  858. 

Although  permitted  to  establish  its  rates  for 
transportation,  a  common  carrier  must  do  so 
without  injurious  discrimination  as  to  indi- 
yiduals. 

Vincent  v.  Chte^  A  A.  R.  Co.  49  HI.  85. 

A  rebate  secrerly  paid  to  certain  shippers 
being  an  unjust  discrimination  against  others 
shipping  the  same  class  of  goods,  under  the 
same  conditions,  at  the  same  rate,  without  re- 
bate, is  illegal  at  common  law. 

Cook  ▼.  Chicago,  KL  dkP,  R,  Co.  75  Iowa. 
109.  9  Ry.  &  Corp.  L.  J.  8.  45  Am.  &  £ng.  R. 
R.  Cas.  297;  SharpUee  v.  Ptaladelphia,  21  Pa. 
147,  59  Am.  Dec.  759;  Nero  England  Exp.  Co. 
y.  Maine  Cent.  B.  Co.  57  Me.  188.  2  Am.  Rep. 
81;  McDujfeey.  Portland  dtB.BCo.  52  N.  H. 
430,  18  Am.  Rep.  72;  Messenger  y.  Pennsyl- 
vania R  Co.  W  N.  J.  L.  407,  18  Am.  Rep. 
457;  Messenger  y.  Pennsylvania  B.  Co,  87  N. 
J.  L.  581.  18  Am.  Rep.  754;  Sinking  Fund 
Cases,  99  U.  8.  719,  25  L.  ed.  501. 

Even  where  the  rate  charged  is  reasonable 
the  tendencies  of  modern  authorities  and  recent 
legislation  is  to  stamp  discrimination  as  unjust 
and  unlawful,  if  itsubiects  others  to  unreason- 
able disad vantages  or  is  made  in  order  to  give 
t>ne  a  preference. 

Bagan  y.  Aiken,  9  Lea,  609,  40  Am.  Rep. 

A  contract  in  consideration  of  a  greater 
quantity  of  freight  being  furnished,  and  agree- 
ing to  make  a  rebate  on  published  tariff  on 
such  freights,  is  contrary  to  public  policy  and 
yoid. 

6eo,fidd  y.  Lake  Shore  d  M.  S.  B  Co.  supra. 

A  regulation,  to  be  valid,  must  operate  on 
all  alike.  If  it  deprives  any  persons  of  the 
benefits  of  the  road,  or  grants  exclusive  privi- 
lecres  to  others,  it  is  against  law  and  void. 

Sandford  v.  Cataudssa  B.  Co.  24  Pa.  878, 
64  Am.  Dec.  667;  Cumberland  Valley  B  Qfs 
App.  62  Pa.  218. 

Railroad  companies  are  common  carriers, 
receiving  fropi  the  state  a  delegation  of  a  por- 
tion of  its  sovereign  powers  for  the  public 
good.  Being  public  agents  and  in  the  place 
and  stead  of  government,  exercising  public 
duties,  they  are  therefore  subject  to  the  legis- 
lative and  Judicial  authority  to  correct  the 
abuse  of  their  privileges  and  powers. 

Scofield  y.  LakeWurre  d  M.  8.  B.  Co.  supra; 
Ang.  &  A.  Corp.  p.  694. 

An  set  of  assembly  to  be  repugnant  to  the 
Federal  or  state  Constitution  on  the  ground 
that  it  impairs  the  obligation  of  the  contract, 
must  operate  directly  on  the  contract  and 
literally  impair  its  obligations. 

Erie  d  N.  E.  B.  Co.  v.  Casey,  26  Pa.  287; 
Sharpless  y.  Philadelphia,' 21  Pa.  147,  59  Am. 
Dec.  759;  FUtcher  v.  Peck.  10  U.  S.  6  Cranch, 
87,  8  L.  ed.  162;  Cooper  v.  Telfair,  4  U.  8.  4 
DhII.  14,  1  L.  ed.  721;  Moore  v.  Houston,  8 
Berg.  &  R  178;  Enkin  v.  Rauh,  12  Serg.  &  R 
889;  Com.  v.  Smith,  4  Binn.  123. 

Green*  J.,  delivered  the  opinion  of  the 
court  : 

The  third  section  of  the  seventeenth  ar- 
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tide  of  the  Constitution  of  1874  is  in  the 
following  words:  **Sec.  8.  All  individuals, 
associations,  and  corporations  shall  have 
equal  right  to  have  persons  and  property 
transported  over  railroads  and  canals,  and  no 
undue  or  unreasonable  discrimination  shall 
be  made,  in  charges  for,  or  in  facilities  for, 
transportation  of  freight  or  passengers,  with* 
in  the  state,  or  coming  from,  or  going  to  any 
other  state.  Persons  and  property  transported 
over  any  railroad  shall  be  delivered  at  any 
station,  at  charges  not  exceeding  the  charges 
for  transportation  of  persons  and  property  of 
the  same  class,  in  the  same  direction  to  any 
more  distant  station ;  but  excursion  and  com- 
mutation tickets  may  be  'issued  at  special 
rates."  For  the  purpose  of  enforcing  the 
foreffoini;  provision  of  the  constitution,  the 
Legfslature  enacted  the  law  of  the  4th  of 
June,  1883  (Pub.  Laws,  72).  The  first  and 
second  sections  are  as  follows:  ** Section  1. 
That  any  undue  or  unreasonable  discrimina* 
tion  by  any  railroad  company  or  other  com- 
mon carrier  or  any  officer,  superintendent, 
manager,  or  agent  thereof  in  charges  for  or  in 
facilities  for  the  transportation  of  freight 
within  this  state  or  coming  from  or  going  to 
any  other  state  is  hereby  declared  to  be  un- 
lawful. Sec.  2.  No  railroad  company  or 
other  common  carrier  engaged  in  the  trans- 
portation of  property,  shall  charge,  demand, 
or  receive  from  any  person,  company,  or  cor- 
poration, for  the  transportation  of  property, 
or  for  any  other  service,  a  greater  sum  than 
it  shall  receive  from  any  other  person,  com- 
pany, or  corporation  for  a  like  service  from 
the  same  place  upon  like  conditions  and  under 
similar  circumstances ;  and  all  concessions  in 
rates  and  drawbacks  shall  be  allowed  to  all 
persons,  companies,  or  corporations  alike,  for 
such  transportations  and  services,  upon  like 
conditions,  under  similar  circumstances  and 
during  the  same  period  of  time.  Nor  shall 
any  such  railroad  company  or  common  carrier 
make  any  undue  or  unreasonable  discrimina- 
tion between  individuals  or  between  indi- 
viduals and  transportation  companies,  or  the 
furnishing  of  facilities  for  transportation. 
Any  violation  of  this  provision  shall  make 
the  offending  company  liable  to  the  party  in- 
jured for  damages  treble  the  amount  of  in- 
jury suffered." 

The  action  in  the  present  case  was  brought 
to  recover  treble  damages,  under  the  second 
section  of  the  Act  of  1883,  for  an  alleged  un- 
just and  unreasonable  discrimination  against 
the  plaintiffs  in  charges  for  freights  on  coal 
shipped  from  Snow  Shoe  to  Bellefonte,  within 
this  state,  over  lines  of  railroad  owned  or 
controlled  by  the  defendant  company.  The 
period  of  time  covered  by  the  claim  of  the 
plaintiffs  was  from  September,  1889,  to 
April,  1891,  and  it  was  alleged  that  the 
plaintiffs  were  overcharged  20  cents  per  ton 
on  10,607  tons  carried  over  the  dcfcudanfa 
road  during  the  time  named.  Substantially 
the  defense  set  up  by  the  defendant  was  that 
in  the  year  1881  certain  citizens  of  Bellefonte 
and  vicinity,  having  in  contemplation  the 
erection  of  a  manufacturing  plant  at  Belle- 
fonte for  the  manufacture  "of  nails,  waited 
upon  the  defendant  company,  through  Gov. 
A.  G.  Curt  in,  who  represented  them,  end  en- 
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deavored  to  make,  and  did  make,  a  special 
contract  that  if  tlic  plant  was  erected  the  com- 
pany should  not  charge  them  more  than  80 
cents  per  ton  for  all  coal  shipped  from  Snow 
bhoe  to  the  works  at  Belief  on  te ;  that  such 
contract  was  made,  and  the  plant  was  then 
erected,  and  the  manufacture  of  nails  thereat 
wais  carried  on  from  1881  until  and  after  the 
time  covered  by  the  plaintiffs'  claim ;  that 
the  plaintiffs  were  coal  dealers  only,  who 
merely  bought  and  sold  coal,  and  returned  no 
freight  to  tiie  defendant  as  the  product  of  any 
manufacturing  operations ;  that  they  did  not 
do  any  business  as  coal  dealers,  in  fact,  did 
not  come  Into  existence,  until  the  year  1889, 
eight  years  after  the  nail  company  was  or- 
ganized and  commenced  business,  and  while 
the  defendant  company  was  subject  to,  and 
bound  by,  the  terms  of  their  contract  with 
the  nail  company;  and  that  the  plaintiffs 
were  not  discriminated  against  at  all,  becaose 
they  were  charged  only  the  same  freights  as 
were  charged  to  all  others  who  were  coal 
dealers  only,  and  it  was  contended,  as  matter 
of  law,  by  the  defendant,  that  the  discrimi- 
nation in  the  rates  of  freight  between  the 
nail  company  and  the  t>laintiffs  was  not,  in 
view  of  all  the  circumstances  of  tlie  case, 
an  undue  or  unreasonable  discrimination, 
within  the  meaning  of  the  constitutional  pro- 
vision or  of  the  Act  of  1883.  In  reply  to 
points  put  to  the  court  on  the  trial  on  this 
subject  the  learned  judge  who  tried  the  cause 
charged  the  jury  that  the  question  of  unjust 
discrimination  was  a  question  of  fact  to  be 
determined  by  them,  and  he  refused  the  de- 
fendant's point  on  that  subject ;  but  he  did, 
nevertheless,  also  Instruct  the  jury,  as  matter 
of  law,  that  the  distinction  between  a  dealer 
and  a  manufacturer,  set  up  bv  the  defendant, 
was  not  a  defense,  and  would  not  exempt  the 
defendant  from  the  penalties  of  the  Act  of 
1888.  He  said:  ''The  defense  claim,  as  an 
exemption  from  the  penalty  of  this  act,  the 
fact  that  the  one  may  be  classed  as  a  manu- 
facturer, and  the  other  simply  as  a  dealer. 
I  do  not  regard  the  law  as  making  that  class- 
ification. I  think  that  the  classification 
which  the  Act  of  1883  intended  was  a  classi- 
fication relating  to  the  carriage,  and  not  to 
the  shipper  himself.  It  may  charge  more  for 
one  kind  of  freifirht  than  for  another.  It 
may  charge  more  for  live  freight  than  for 
wood,  coal,  iron,  or  ore.  It  may  charge 
more  for  a  certain  portion  of  its  road  than  it 
does  for  others.  These  things  are  governed 
largely  by  the  expense  to  which  the  common 
carrier  is  subjected.  Common  carriers  may 
charge  more  when  they  ship  but  a  small 
quantity  than  they  do  when  they  ship  by 
wholesale.  .  .  .  But  I  do  not  think  the 
law,  or  the  policy  of  the  law,  permits  them 
to  classify  the  kind  of  dealer;  that  is,  that 
they  may  make  a  discrimination  between  the 
character  of  the  consignor  or  consignee  or- 
dinariljr.  .  .  .  The  evidence  here  is  that 
each  shipment  was  by  carloads,  during  the 
same  period  of  time,  and  under  like  circum- 
stances. The  fact  that  one  party  was  a  man- 
ufacturer and  tlie  other  party  were  coal 
dealers  we  think  is  not  material  in  this  case." 
The  same  idea  was  repeated,  and  a  positive 
instruction  was  given  that,  upon  the  facts 
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stated  in  the  plaintiffs*  point,  ''the  service 
and  conditions  were  alike,  and  the  circum- 
stances the  same. "  We  regard  this  as  a  bind- 
ing instruction  to  the  jury  upon  the  law  of 
the  case,  which  left  them  no  discretion  but 
to  find  for  the  plaintiffs ;  the  only  question 
for  them  being  the  amount  of  damages  to  be 
found. 

After  a  very  patient  examination  of  all  the 
testimony  and  of  all  the  authorities  cited  on 
both  sides,  we  find  ourselves  unable  to  agree 
with  the  learned  court  below  either  as  to 
their  interpretation  of  the  law  or  their  judg- 
ment upon  the  facts.  So  far  as  the  law  of 
the  case  is  concerned,  there  is  no  doubt  that 
the  Act  of  1888  does  not  prohibit  all  discrim- 
ination. It  prohibits,  only  discrimination 
which  is  undue  or  unreasonable,  and  tlie  pro- 
hibited discrimination  is  further  limitea  by 
the  consideration  that  it  must  be  ''for  a  like 
service,  from  the  same  place,  upon  like  con- 
ditions, and  under  similar  circumstances.* 
If,  therefore,  tha  discrimination  in  a  given 
case  is  upon  conditions  which  are  not  alike, 
and  circumstances  ^hich  are  not  similar,  the 
act  is  inapplicable,  and  its  penalties  arc  not 
incurred.  Nor  can  we  regard  this  question 
as  a  question  of  fact  for  the  jury  alone.  The 
ascertainment  of  the  actual  facts  of  the  case, 
of  course,  is  for  them,  but  where  these  are 
established  by  undisputed  testimony,  or  are 
presented  by  proper  points  which  cover  the 
facts  in  evidence,  the  resulting  question  is 
whether  the  facts  established,  or  undisputed, 
or  exhibited  in  properly  drawn  points,  bring 
the  case  within  the  operation  of  the  words  or 
necessary  meaning  of  the  statute;  and  that, 
of  course,  is  a  question  of  law  for  the  court, 
for  the  question  then  is  one  of  interpreta- 
tion. Do  the  words  of  the  statute  extend  to 
and  embrace  the  established  facts  of  the  case, 
or  do  they  not?  If  they  do  not,  the  statute 
is  not  applicable ;  if  they  do,  it  is,  and  the 
court  alone,  as  in  all  other  similar  coses, 
must  determine  that  question.  It  is  beyond 
the  function  of  the  jury. 

Let  us  now  recur  to  the  well-established  and 
the  undisputed  facts  of  the  case,  and  inquire 
whether  there  are  any,  and,  if  so,  what,  dif- 
ferences in  the  conditions  and  in  the  circum- 
stances which  attended  the  shipping  of  the 
coal  to  the  plaintiffs  and  to  the  Bellefonte 
Iron  &  Nail  Company,  respectively.  In  the 
first  place,  we  find  the  undisputed  testimony 
of  Gov.  Curtin  to  the  effect  that  in  1881,  and 
prior  to  the  erection  of  the  nail  works,  he 
called  upon  the  defendant's  ofllcials,  for  the 
purpose  of  having  them  agree  to  carry  the 
3oal  for  the  prospective  works  at  80  cents  per 
ton.  This  testimony  is  clear,  distinct,  posi- 
tive, and  entirely  uncontradicted,  and  it  was 
followed  by  proof  that  the  contract  was  car- 
ried out  by  the  defendant  after  some  delay  in 
the  adjustment.  Gov.  Curtin  said :  **  I  went 
to  Philadelphia  for  the  purpose  of  having  the 
arrangement  made.  I  there  saw  Mr.  Creigh- 
ton,  who  was  the  freight  agent  of  the  Penn- 
sylvania Railroad  Company  and,  after  some 
time  in  negotiating,  he  agreed  that  the 
freight  should  be  reduced  to  thirty  cents  per 
ton  where  the  amount  consumed  per  day  was 
twenty  tons  or  more.  He  wrote  me  a  letter, 
in  which  it  was  settled  and  fixed  at  th'jty 
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cents  per  ton."  He  then  explained  the  loes 
of  the  letter,  and  liis  search  for  it,  and  said : 
**  But  of  the  contents  of  the  letter  I  am  per- 
fectly clear  in  my  recollection  of  it,  and  it 
was  one  of  the  inducements  which  con- 
tributed to  the  erection  of  the  nail  works  in 
this  place.  There  were  other  parties  in  this 
place  engaged  in  other  industries  which 
would  have  had  a  right  to  the  reduction, 
notably  Valentine's  works  in  operation,  and 
the  glass  works,  when  they  used  the  quanti^ 
indicated."  As  the  court  below  charged  di- 
rectly against  any  effect  being  attached  to  the 
subject-matter  of  this  testimony,  the  defend- 
ant is  entitled  to  have  it  regarded  as  proof 
of  an  established  fact;  and,  this  being  so,  we 
have  the  following  differences  in  the  con- 
ditions and  circumstances  attending  the  ship- 
ments to  the  plaintiffs  and  the  nail  works, 
respectively:  (1)  The  defendant,  when  it 
began  carrying  coal  for  the  plaintiffs,  in 
September,  1889,  was  bound  by  the  terms  of 
a  contract  made  with  the  nail  works  eight 
years  before,  and  during  all  the  intervening 
time  the  plaintiffs  were  not  even  in  existence 
as  a  firm,  and  were  doing  no  coal  business 
whatever.  We  know  of  no  reason  why  that 
contract  was  not  binding  on  the  defendant, 
especially  as  Gov.  Curtin  testified,  without 
contradiction,  that  all  the  other  industries  at 
Bellefonts  were  entitled  to  the  benefit  of  it, 
if  they  took  the  requisite  quantity  of  twenty 
tons  daily.  This  being  so,  the  defendant's 
hands  were  tied,  and  it  could  not  charge  the 
nail  works  50  cents  a  ton  if  it  had  desired  to 
do  so.  This  constituted  a  most  material  dif- 
ference in  the  conditions  and  circumstances 
of  the  shipments.  In  an  action  by  the  nail 
works  to  recover  the  20  cents  a  ton  higher 
charge,  if  it  bad  been  made,  to  equalize  it 
with  the  rate  charged  to  the  plaintiffs,  it 
would  have  been  no  defense  to  say  that  a  com- 
pany of  coal  dealers  had  lately  come  into 
existence  who  were  getting  coal  over  the  same 
road  from  the  same  point,  and  therefore  the 
defendant  would  be  obliged  to  charge  50  cents 
per  ton  thereafter.  (2)  The  nail  works  were 
bound  to  take  twenty  tons  every  day,  while 
the  plaintiffs  were  under  no  such  obligation. 
(3)  The  plaintiffs  were  dealers  in  coal 
merely,  while  the  nail  company  was  a  manu- 
facturer of  fabrics,  and  itself  consumed  the 
coal  it  received.  They  were  therefore  not 
competitors  in  the  same  business,  and  a  lower 
rate  to  the  manufacturer  would  not,  under  the 
contract,  affect  the  business  of  the  plaintiffs 
injuriously.  It  is  true  there  was  proof  that 
the  nail  company  did  sell  some  coal  to  their 
own  workmen,  but,  as  it  is  not  shown  that 
the  defendant  had  any  knowledge  of  this 
fact,  they  cannot  be  held  responsible  for  it. 
(4;  The  business  of  the  plaintiffs  paid  but 
one  freight  to  the  defendant,  while  the  busi- 
ness of  Uie  nail  company  paid  not  only  that 
freight,  to  wit,  for  hauling  the  coal  to  the 
nail  works,  but  also,  in  addition  to  that,  an- 
other, and  entirely  independent,  freight,  to 
the  defendant  on  all  the  products  manu- 
factured by  the  nail  company.  This  was  a 
most  important  and  vital  difference  in  the 
conditions  and  circumstances  of  the  two  ship- 
ments. The  authorities  are  very  clear  and 
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strong  that  where  an  additional  freight  is 
obtained  by  means  of  the  lower  charge,  the 
discrimination  is  justified,  both  at  common 
law  and  under  the  statutes.  The  importance 
of  this  factor  in  the  discussion  is  at  once 
manifested  by  certain  testimony  given  by  the 
plaintiffs,  through  one  of  their  witnesses,  L. 
£!.  Munson,  who  was  the  superintendent  of 
the  Bellefonte  Iron  &  Nail  Company.  On  ex- 
amination by  counsel  for  the  plaintiff  he  was 
asked:  ^^Qiiutian.  What  did  you  say  the 
capacity  of  the  nail  works  was  as  to  outgoing 
freight?  Atistoer.  About  thirty  tons  a  day ; 
thirty  or  forty  tons  a  day.  Q,  That  would 
be  three  hundred  kegs,  would  it?  A,  We  have 
a  capacity  of  five  hundred  kegs.  Q.  That 
was  your  outgoing  freight?  A,  I  suppose 
part  of  the  time  we  made  a  hundred  thousand 
kegs  a  year ;  from  seventy-five  to  one  hundred 
and  twenty-five  thousand  kegs  a  year.  Q. 
Would  that  mean  about  one  car  a  day  on  a 
three- hundred  kegs  basis?  A  Yes,  sir.  Then 
we  shipped  considerable  muck  bar.  Q.  Were 
you  shipping  muck  bar  at  the  time  you 
were  shipping  nails?  A.  Sometimes ;  when 
we  were  making  nails  out  of  steel  rods.  Q. 
Were  you  making  muck  bar  at  the  time  you 
were  making  nails?  A.  Tes,  sir.  Q.  Were 
you  making  bar  iron,  and  shipping  it,  at  the 
time  you  were  making  nails?  A,  Tes,  sir." 
As  the  foregoing  testimony  was  given  by  the 
plaintiffs,  and  was  not  at  all  contradicted  by 
the  defendant,  the  plaintiffs  are  bound  by  it, 
and  it  must  be  taken  as  establishing  the  fact 
which  it  develops ;  and  the  fact  thus  estab- 
lished is  of  the  greatest  possible  consequence 
in  the  case.  It  entirely  destroys,  in  our  opin- 
ion, the  fundamental  allegation  of  the  plain- 
tiffs that  the  shipments  of  coal  to  the  plain- 
tiffs and  the  nail  works  were  made  'upon 
like  conditions,  and  under  similar  circum- 
stances :"  for  the  shipments  of  coal  to  the 
plaintiff^  yielded  but  one  freight  to  the  de- 
fendant, while  the  shipments  to  the  nail 
works  yielded  not  only  the  same  incoming 
freight  on  the  coal  of  at  least  twenty  tons  a 
da^,  but  an  additional  outgoing  freight  of 
thirty  to  forty  tons  a  day  of  fabrics  manu- 
factured by  the  nail  works.  In  view  of  this 
testimony,  how  can  it  possibly  be  said  that 
the  conditions  of  the  two  shipments  are  alike, 
and  their  circumstances  similar?  That  a 
railroad  company  may  lawfully  secure  to 
itself  so  important  an  addition  to  its  business 
by  making  a  lower  charge  to  one  customer 
than  to  others  is  fully  established  by  the  au- 
thorities, as  we  shall  presently  see.  (6)  The 
manufacture  and  sale  by  the  nail  works  of 
nails  and  muck  bar  were  outjside  of,  and  en- 
tirely harmless  to,  the  business  of  the  plain- 
tiffs, and  hence  a  lower  price  for  the  coal 
consumed  by  the  nail  works  was  neither  an 
undue  nor  an  unreasonable  discrimination 
against  the  plaintiffs,  because  it  was  an  im- 
material circumstance  as  affecting  their  busi- 
ness. This  is  self-evident.  The  plaintiffs 
did  not  deal  in  nails  or  muck  bar,  and  the 
sale  of  those  commodities  by  the  nail  com- 
pany necessarily  could  have  no  effect  upon 
the  plaintiff's  business,  which  was  the  sell- 
ing of  coal  to  persons  who  consumed  it.  (6) 
As  to  all  persons  who  did  sell  coal  at  Belle- 
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fonte,  they  were  charged  the  same  freif;hts 
precisely  as  were  charged  to  the  plaintiffs. 
This  is  the  UDdisputea  testimooy. 

Let  us  DOW  see  what  is  the  voice  of  the  au- 
thorities upon  the  subject  of  discriminations 
in  freight  charges  by  carrying  companies. 
The  subject  is  an  old  one.  rrior  to  any  stat- 
utes in  England  or  in  this  country,  the  com- 
mon law  had  pronounced  upon  the  rights  and 
duties  of  carriers  and  freighters,  and  in  the 
enactment  of  statutes  little  more  has '  been 
done  than  to  embody  in  them  the  well-known 
principles  of  the  common  law.  It  happens, 
somewhat  singularly,  that  the  very  question 
we  are  now  considering,  of  a  discrimination 
in  the  rates  charged  to  coal  dealers  and  to 
manufacturers  who  use  coal  as  a  fuel,  does 
not  appear  to  have  arisen ;  and  yet  it  is  very 
certain  that  such  discrimination  does  prevail, 
and  has  prevailed  for  a  long  time,  on  all  lines 
of  railway  and  canal.  It  is  highly  probable 
that  the  aosence  of  litigation  upon  such  dis- 
crimination is  due  to  the  general  sentiment 
of  its  fairness  and  justness.  Within  the 
writer's  knowledge,  in  the  section  of  the  state 
in  which  he  lives,  a  much  greater  difference 
between  the  rates  charged  to  dealers  and  those 
charged  to  manufacturers  by  the  coal -carry- 
ing companies  has  always  existed,  and  now 
exists,  without  any  question  as  to  its  just- 
ness or  its  legality.  It  is  matter  of  public 
history  that  along  the  valleys  of  the  Lehigh 
and  tbe  Schuylkill  there  are  erreat  numbers 
of  blast  furnaces,  rolling  milFs,  rail  mills, 
founderies,  machine  shops,  and  numerous 
other  manufacturing  establishments,  which 
consume  enormous  quantities  of  the  coal  out- 
put of  the  state,  and,  at  the  same  time,  in 
every  village,  town,  and  city  which  abound 
in  these  regions,  an  immensely  large  in- 
dustry in  the  buying  and  selling  of  coal  for 
domestic  consumption  is  also  prosecuted. 
And  what  is  true  of  the  eastern  en(jl  of  the 
state  is  without  doubt  equally  true  through- 
out  the  interior  and  western  portions  of  the 
commonwealth,  where  similar  conditions 
prevail.  Yet  from  no  part  of  our  great  state 
has  ever  yet  arisen  a  litigation  which  called 
in  question  the  legality  or  the  wisdom  or  the 
strict  justice  of  a  discrimination  favorable  to 
the  manufacturing  industries  as  contrasted 
with  the  coal-selling  industries.  This  fact 
can  scarcely  be  accounted  for,  except  upon 
the  theory  that  such  discrimination  as  has 
thus  far  transpired,  has  not  been  felt  to  be 
undue  or  unreasonable,  or  contrary  to  legal 
warrant.  In  point  of  fact,  it  is  perfectly 
well  known  and  appreciated  that  the  output 
of  freights  from  the  great  manufacturing 
centers  upon  our  lines  of  transportation  con- 
stitutes one  of  the  chief  sources  of  the  reve- 
nues which  sustain  tbem  financially.  Yet 
no  part  of  this  income  is  derived  from  those 
who  are  mere  buyers  and  sellers  of  coal. 
When  the  freight  is  paid  upon  the  coal  they 
buy,  the  revenue  to  be  derived  from  that  coal 
is  at  an  end.  Not  so,  however,  with  the 
revenue  from  the  coal  that  is  carried  to  the 
manufacturers.  That  coal  is  consumed  on 
the  premises  in  the  creation  of  an  endless 
variety  of  products,  which  must  be  put  back 
upon  the  transporting  lines,  enhancea  in  bulk 
and  weight  by  the  other  commodities  which 
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enter  into  the  manufactured  product,  and  is 
then  distributed  to  the  various  markets  where 
they  are  sold.  In  addition  to  this,  a  manu- 
facturing plant  requires  other  commodities 
besides  coal  to  conduct  its  operations,  whereas 
a  coal  dealer  takes  nothing  but  his  coal,  and 
the  freight  derived  by  the  carrier  from  the 
transportation  of  these  commodities  forms  an 
important  addition  to  its  traffic,  and  consti- 
tutes a  condition  of  the  business  which  has 
no  existence  in  the  business  of  carrying  coal 
to  those  who  are  coal  dealers  only.  Thus  a 
blast  furnace  requires  great  quantities  of  iron 
ore,  limestone,  coke,  sand,  machinery,  lum- 
ber, fire  bricks,  and  other  materials,  for  the 
maintenance  of  its  structures  and  the  conduct 
of  its  business  none  of  which  are  necessary  to 
a  mere  coal  •  sel  1  i ng  busi ness.  These  are  some 
of  the  leading  considerations  which  establish 
a  radical  difference  in  the  conditions  and  the 
circumstances  which  are  necessarily  incident 
to  the  two  kinds  of  business  we  are  consider- 
ing. Another  important  incident  which  dis- 
tinguishes them  is  that  the  establishment  of 
manufacturing  industries  and  the  conducting 
of  their  business  necessitates  the  employment 
of  numbers  of  workmen  and  other  persona 
whose  services  are  needed  and  these  with 
their  families  create  settlements  and  new 
centers  of  population  resulting  in  villages, 
towns,  boroughs,  and  cities,  according  to  the 
extent  and  variety  of  the  industries  estab- 
lished, and  all  these,  in  turn,  furnish  new 
and  additional  traffic  to  the  lines  of  transpor- 
tation. But  nothing  of  this  kind  results  from 
the  mere  business  of  coal  selling.  In  f act- 
that  business  is  one  of  the  results  of  the  man- 
ufacturing business,  and  is  not  a  co-ordinate 
with  it.  The  business  of  the  coal  dealer  is 
promoted  by  the  concentration  of  population 
which  results  from  the  establishment  of  man- 
ufacturing industries,  and  these  two  kinds  of 
business  are  not  competitive  in  their  essential 
characteristics,  but  naturally  proceed  to- 
gether, side  by  side,  the  coal  selling  increas* 
ing  as  the  manufacturing  increases  in  msg- 
nitude  and  extent. 

These  considerations  are  generic,  and  are 
suggested  for  the  purpose  of  illustrating  the 
differences  between  the  fundamental  condi- 
tions and  circumstances  of  the  two  industries 
we  are  considering.  Recurring  now  to  the 
authorities,  we  find  that  the  British  Statute 
of  17  &  18  Vict.,  chap.  81  (1854),  is  perhaps 
the  earliest  instance  oi  direct  legislation  upon 
this  subject.  That  statute  prohibited  "un- 
due or  unreasonable  preference  or  advantage** 
in  transportation  charges,  but  lacked  the  re- 
stricting words  "from  the  same  place,  upon 
like  conditions,  and  under  similar  circum- 
stances," which  appear  in  our  Act  of  1883. 
Yet  it  was  held  in  Uansmne  v.  Eastern  Coun- 
ties R.  Co.,1  C.  B.  N.  S.  437,  and  Oxlada  v. 
Northeastern  R.  Co.,  Id.  454,  that  it  was  com- 
petent for  a  railway  company  to  enter  into  a 
special  a^eement  for  the  carriage  of  goods 
for  a  particular  individual  or  .company  at  a 
lower  rate  in  respect  of  large  quantities  of 
goods  and  longer  distances  than  for  one  who 
sends  them  in  small  quantities  and  shorter 
distances.  In  Ransome's  Case  it  was  said  by 
Cresswel],  J.,  in  delivering  the  opinion  of 
the  court :    **  After  a  good  deal  of  considera- 
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tion,  we  think  that  the  fair  interests  of  the 
railway  ought  to  be  taken  into  the  account. ** 
In  the  case  of  NicJwlson  v.  Great  Western  R, 
Co.,  5  0.  B.  N.  S.  866.  the  same  doctrine  was 
held,  and  it  was  also  held  that  the  second 
section  of  the  Railway  Traffic  Act  (17  &  18 
Vict.  chap.    31)  was  not  contravened  by  a 
railway  company  carrying  at  a  lower  rate,  in 
consideration  of  a  guaranty  of  large  quanti- 
ties and  full  train  loads  at  regular  periods, 
provided  the  real  object  of  the  company  be 
to   obtain  thereby   a   greater   remunerative 
profit,  by  the  diminished  cost  of  carriage, 
although  the  effect  may  be  to  exclude  from 
the  lower  rate  those  persons  who  cannot  give 
such  a  guaranty.     Crowder,  J.^  said  in  the 
opinion:    "When  the  statute  speaks  of  'un- 
due and  unreasonable  preference  or  advan- 
tage, *  and  *undue  or  unreasonable  prejudice 
or  disadvantage, '  it  uses  language  implying 
that  there  may  be  advantage  to  one  person  or 
one  class  of  traffic  and  prejudice  to  another, 
which  would  not  be  within  the  act  of  parlia- 
ment.    The  preference  and  prejudice  must  be 
*  undue'  or  'unreasonable'  to  be  within  the 
statute,  and  although,  in  the  case  now  before 
the  court,  it  is  quite  manifest  that  the  Rau- 
bon  Coal  Company  have  man^  and  important 
advantages  in   carrying  their  coal   on   the 
Great  VVestern  Railroaa,  as  airainst  the  com- 
plainants and  other  coal  owners  in  the  forest 
of  Dean,  still  the  question  remains,  are  thev 
*undue''or  'unreasonable'  advantages?    This 
mainly  depends  upon  the  adequacy  of  the 
consicieration  eiven  in  return  to  the  railway 
company  for  the  advantages  afforded  to  the 
Raubon  Coal  Companv."    The  justice  then 
proceeds  to  show  that  ft  was  to  the  advantage 
and  profit  of  the  railway  company  to  carry 
coals  for  the  Raubon  Company  at  a  lower 
rate    than    for   the  complainants,    and  con- 
cludes, in  the  language  of  the  syllabus  above 
quoted,  that  this  was  no  violation  of  the  act. 
All  of  the  foregoing  cases  recognize  the  prop- 
osition that  ii  the  interest  of  the  railway 
company   was  subserved    by    charging  the 
lower  rate  to  the  one  companv  than  to  other, 
the  act  was  not  violated.     That  conclusion 
was  reached  in  a  case  where  the  complainant 
was  in  the  same  business  with  the  favored 
companv,  and  was  injuriously  affected  by  the 
discrimination,  but  the  court  held  that  this 
was  permissible  if  the  interests  of  the  railway 
company  were  thereby  subserved.     With  how 
much  greater  force  can  it  be  said  that  here, 
where  there  is  no  competition  in  the  disposal 
of  the  coal  of  the  plaintiffs  and  the  products 
of  the  nail  company,  and  also  where  the  in- 
ducement to  the' defendant  to  make  the  lower 
rate   for  the  nail  companv  is  a  largely  in- 
creased traffic  on  the  defendant's  road,  neither 
the  letter  nor  the  spirit  of  our  Act  of  1888 
was  violated. 

The  doctrine  of  the  cases  above  cited  was 
also  declared  in  the  case  of  Baxendale  v.  Great 
Western  E,  Go.,  6  C.  B.  N.  S.  886,  where 
Cockburn,  J.,  said:  "If  an  arrangement 
were  made  hy  a  railway  company  whereby 
persons  bringing  a  larger  amount  of  traffic 
to  the  railway  should  have  their  goods  carried 
oa  more  favorable  terms  than  those  bringing 
a  less  quantity,  a  court  might  uphold  such 
an  arrangement  as  an  ordinary  incident  of 
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commercial  economy,  provided  the  same  ad- 
vantage were  extended  to  all  persons  under 
the  like  circumstances. "  This  latter  incident 
would  of  course  be  essential  where  all  of  the 
favored  class  were  in  the  same  business.  In 
the  case  of  Jiegsenger  v.  Pe7in9vlvfmia  R.  Co. , 
37  N.  J.  L.  531,  18  Am.  Rep.*"  754.  cited  for 
the  appellee,  the  court  was  careful  to  say  that 
**  it  must  not  be  inferred  that  a  common  car- 
rier, in  adjusting  his  price,  cannot  regard  the 
particular  circumstances  of  the  particular 
transportation.  Many  considerations  may 
properly  enter  into  the  agreement  for  carriage 
or  the  establishment  of  rates,  such  as  the 
quantity  carried,  its  nature,  risks,  the  ex- 
pense of  carriage  at  different  periods  of  time, 
and  the  like ;  but  he  has  no  right  to  ^ive  an 
exclusive  advantage  or  preference  in  that 
respect  to  some  over  others  for  carriage  in  the 
course  of  his  business."  In  that  case  there 
was  a  very  clear  preference  to  one  party  over 
all  others  in  the  same  business  by  the  railroad 
company  giving  him  a  specific  drawback 
upon  freights  on  hogs  carried  from  the  same 
points,  and,  of  course,  as  this  was  direct  pref- 
erence over  all  others,  it  was  in  violation  of 
the  law.  But  that  decision  has  no  application 
to  this  case.  In  the  case  of  Interstate  Com- 
merce Commimon  v.  Baltimore  d  0.  R  Co.^ 
145  U.  8.  268,  86  L.  ed.  699,  8  luters.  Com. 
Rep.  92,  it  was  held  that  the  issue  by  a  rail- 
way company  engaged  in  interstate  commerce 
of  a  party- rate  ticket  for  the  transportation 
of  ten  or  more  persons  at  a  rate  less  than  that 
charged  to  a  single  individual  for  a  like 
transportation  on  the  same  trip  did  not  make 
an  unjust  or  unreasonable  charge,  nor  an  un- 
just discrimination,  now  give  an  undue  or 
unreasonable  preference  or  advantage  to  the 
purchasers  of  the  party-rate  ticket,  within  the 
meaning  of  the  several  provisions  of  the  In- 
terstate Commerce  Act  of  1887.  There  was 
much  discussion  of  the  general  subject  of  the 
prohibition  of  the  general  statute  in  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States  in  this  case,  from  which  it  will  be  in- 
structive to  present  some  quotations.  The 
English  Traffic  Act  of  1854,  above  referred 
to,  was  folly  considered,  and  the  Cases  of 
Oxlade  and  Ransome,  and  others  hereinbefore 
cited,  were  recognized  and  followed.  Among 
other  things,  it  was  said  by  Mr.  Justics 
Brown,  who  delivered  the  opinion:  **It  is 
not  all  discriminations  or  preferences  that 
fall  within  the  inhibition  of  the  statute ;  only 
such  as  are  unjust  and  unreasonable.  For 
instance,  it  would  be  obviously  unjust  to 
charge  A.  a  greater  sum  than  B.  for  a  single 
trip  from  Washington  to  Pittsburg ;  but  if 
A.  agrees  not  only  to  go,  but  to  return  by  the 
same  route,  it  is  no  iniustice  to  B.  to  permit 
him  to  do  so  for  a  reduced  fare,  since  the 
services  are  not  alike,  nor  the  circumstanceis 
and  conditions  substantially  similar,  as  re- 
quired by  section  2,  to  make  an  unjust  dis- 
crimination. Indeed,  the  possibility  of  just 
discrimination  and  reasonable  preferences  is 
recognized  by  these  sections  in  declaring 
what  shall  be  deemed  unjust.  ...  In 
order  to  constitute  an  unjust  discrimination 
under  section  2,  the  carrier  must  charge  or 
receive  directly  from  one  person  a  greater  or 
less  compensation  than  from  another,  or  must 
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accomplish  the  same  thing  indirectly,  by  a 
■peciai-rate  rebate,  or  other  device ;  but  in 
either  case  it  must  be  for  a  **like  and  con- 
temporaneous service,  in  the  transportation 
of  a  like  kind  of  traffic,  under  substantially 
similar  circumstances  and  conditions. "  To 
bring  the  present  case  within  the  words  of 
this  section  we  must  assume  that  the  trans- 
portation of  ten  persons  on  a  single  ticket  is 
substantially  identical  with  the  transporta- 
tion of  one,  and,  in  view  of  the  universally 
accepted  fact  that  a  man  may  buy,  contract, 
or  manufacture  on  a  large  scale  cheaper  pro- 
portionately than  upon  a  small  scale,  this  is 
impossible.  In  this  connection  we  quote  with 
approval  from  the  opinion  of  Judge  Jackson 
in  the  court  below :  ''To  come  within  the 
inhibition  of  said  sections  the  differences 
must  be  made  under  like  conditions ;  that  is, 
there  must  be  contemporaneous  service  in  the 
transportation  of  like  kinds  of  traffic,  under 
substantially  the  same  circumstances  and  con- 
ditions. ...  In  short,  the  substance  of 
all  these  decisions  is  that  railway  companies 
are  only  bound  to  give  the  same  terms  to  all 
persons  alike,  under  the  same  conditions  and 
circumstances,  and  that  any  fact  which  pro- 
duces an  inequality  of  conditions  and  a 
change  of  circumstances  Justifies  an  in- 
equality of  charge.  .  .  .  But,  in  so  far 
as  relates  to  the  question  of  *undue  pref- 
erence,' it  may  be  presumed  that  congress, 
in  adopting  the  language  of  the  English  act, 
had  in  mind  the  construction  given  to  these 
words  by  the  English  courts,  and  intended  to 
incorporate  them  into  the  statute.  McDonald 
V.  Eawi/,  110  U.  S.  619,  28  L.  ed.  269. 

In  the  case  of  FiUJUmrg  R,  Co.  v.  Oage,  12 
Gray,  898,  the  right  to  discriminate  upon  the 
basis  of  a  carriage  for  a  certain  time,  and  in 
certain  quantities,  was  declared.  The  claim 
of  the  shipper  was  for  an  equality  of  charges 
for  shipments  of  ice  with  charges  for  ship- 
ments of  bricks,  because  they  ■  were  of  the 
same  class  of  freight ;  but  the  claim  was  not 
allowed.  The  court  said,  by  way  of  illustra- 
tion of  the  principle  upon  which  there  might 
be  a  lawful  discrimination  of  rates  upon  the 
same  class  of  goods :  **  If,  for  special  reasons, 
in  isolated  cases,  the  carrier  sees  fit  to  stipu- 
late for  the  carriage  of  goods  or  merchandise 
of  any  class  for  individuals  for  a  certain  time, 
or  in  certain  quantities,  for  less  compensation 
than  what  is  the  usual,  necessary,  and  reason- 
able rate,  he  may  undoubtedly  do  so  without 
entitling  all  other  persons  and  parties  to  the 
same  advantage  and  relief."  And  this  court 
said  in  the  case  of  Shipper  v.  Pennsylvania 
R.  Co.,  47  Pa.  838:  "We  are  not  prepared 
to  sav  that  a  railroad  companv  may  not  dis- 
criminate in  its  rate  of  tolls  in  favor  of 
domestic  trade  over  foreign,  in  favor  of  home 
products  over  those  which  are  extraterri- 
torial ;  especially  when  the  railroad  lies 
wholly  within  the  state.  Ownership  may  not 
be  a  reasonable  ground  for  a  distinction,  but 
weight,  bulk,  value,  place  of  production, 
and  many  other  things,  may  be. " 

These  cases  are  cited  as  illustrations  of 
various  reusons  and  principles  upon  which 
lawful  discriminations  mav  be  made  even  in 
charges  for  the  carriage  of  the  same  goods 
over  the  same  roads,  and  to  be  used  for  the 
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same  purposes.  But  in  the  present  case, 
where  not  only  a  particular  quantity  must 
be  furnished  to  the  railroad  every  day,  but 
the  goods  at  the  point  of  delivery  are  to  be 
used  for  totally  different  purposes,  which  do 
not  conflict  or  compete  with  each  other,  the 
reason  for  a  discrimination  has  an  infinite- 
ly greater  force.  In  Hutchinson  on  Carriers 
(page  353),  after  a  protracted  review  of  all 
the  cases,  (and  they  are  very  numerous) ,  the 
writer  sums  up  the  result  thus:  "Mere  in- 
equality in  charges  does  not,  therefore,  of 
itself  amoimt  to  an  unjust  discrimination. 
It  only  becomes  such  when  a  discrimination 
is  made  in  the  rates  charged  for  transporta- 
tion of  goods  of  the  same  class,  of  different 
shippers,  under  like  circumstances  and  con- 
ditions. So  a  mere  reduction  from  the  estab- 
lished rate  is  not  necessarily  an  unjust  dis- 
crimination, but  it  becomes  such  when  it  is 
either  intended,  or  has  a  natural  tendency, 
to  injure  another  shipper  in  his  business,  and 
destroy  his  trade  by  giving  to  the  favored 
shipper  a  practical  monopoly  of  the  busi- 


We  come  now  to  consider  the  case  of  Bar  da 
V.  Philadelphia  d  R.  R,  Co.,  141  Pa.  484.  It 
was  an  action  of  case  brought  against  the 
Philadelphia  &  Reading  Railroad  Company 
by  the  plaintiffs,  who  were  shippers  of  coal, 
to  recover  damages  for  alleged  illegal  dis- 
criminations in  the  freight  charged  to  the 
plaintiffs  on  shipments  of  coal  over- the  de- 
Tendant*s  road,  as  against  lower  rates  charged 
to  other  shippers  over  the  same  road.  The 
case  was,  by  agreement  of  the  parties,  re- 
ferred to  Mr.  Peter  McCall  as  referee,  who 
made  a  most  exhaustive  and  elaborate  report 
denying  the  claim  of  the  plaintiffs,  and  his 
report  w^as  affirmed  by  this  court.  As  the 
shipments  had  been  made  prior  to  the  adop- 
tion of  our  Constitution  of  1874,  a  prelimi- 
nary question  arose,  whether  it  was  the  duty 
of  the  defendant  to  carry  without  discrimina- 
tion. The  referee  held  that  such  was  the  duty 
of  the  defendant,  saying :  "  I  regard  it,  then, 
as  settled  law  in  this  state  that  a  railroad 
company,  a  common  carrier,  owes  a  duty  of 
equality  to  every  citizen;  and  I  adopt  the 
position  taken  by  Mr.  Bullitt  in  argument 
that  railroad  companies  have  no  right  to  make 
any  undue  discrimination  or  preference  In 
their  charges,  and  a  charge  macie  to  one  ship- 
per higher  than  another,  for  the  same  service, 
under  like  circumstances,  constitutes  undue 
preference  and  discrimination,  and,  by  con- 
sequence, renders  the  charge  unreasonable. 
Such  is  the  general  rule,  ana  it  is  vastly  im- 
portant to  the  general  public  that  there  be  no 
undue  relaxation  of  this  rule ;  for,  exercising, 
as  tlicy  practically  do,  a  monopoly  of  trans- 
portation on  their  roads,  railway  managers 
have  in  their  hands  a  tremendous  power,  by 
discrimination,  to  enrich  one  man  and  ruin 
another.  The  equality,  however,  which  is 
thus  prescribed  is  not  a  strict  and  literal 
equality  under  all  circumstances,  however 
varying  and  different.  It  is  rather  an  equal* 
ity  in  the  sense  of  freedom  from  unreasonable 
discrimination.  It  is  only  unjust,  undue,  or 
unreasonable  discrimination  against  which 
the  law  has  set  its  canon.  Arbitrary  dis- 
crimination   is    illegal;   is   discrimination 
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made  with  a  view  of  giviDg  advantage  to  odq 
person.  But  the  truism  that  circumstances 
alter  cases  applies  here,  and  under  a  different 
state  of  circumstances  a  discrimination  may 
be  reasonable  and  lawful,  which,  were  the 
circumstances  the  same,  would  be  undue  and 
unreasonable.  In  order  to  render  lawful  an 
inequality  of  charge,  the  goods  mu8t  be 
carried  under  different  circumstances,  and  the 
question  whether  the  difference  is  material  or 
essential  arises  in  each  particular  case. "  The 
writer  regards  the  foregoing  as  the  most  pre- 
cise and  the  most  felicitous  expression  of  the 
law  upon  the  general  subject  under  considera- 
tion that  he  has  met  with,  and  therefore 
quotes  it  entire. 

The  claim  of  the  plaintiffs  was  to  recover 
damages  to  the  amount  of  upwards  of  $60,000 
fur  unjust  discrimination  in  faVor  of  Auden- 
ri€Hl  &  Co.,  rival  coal  shippers  to  the  plain- 
tiffs,'by  the  payment  to  Audenried  &  Co.  of 
rebates  on  coal  shipped  from  Port  Richmond 
to  points  beyond  ^ew  Brunswick  at  the  rate 
of  $1.65  for  steamer  coal,  and  other  rates  for 
other  grades.  It  was  proved  that  these  rebates 
were  paid  under  agreements  between  Auden- 
ried &  Co.  and  the  defendant,  made  at  the 
beginning  of  the  season,  and  to  continue 
throughout  the  season,  and  the  referee  was  of 
opinion,  and  so  found,  that  these  contracts 
for  continuous  shipments  during  the  whole 
season  at  fixed  rates  constituted  such  a  differ- 
ence in  the  conditions  and  circumstances  of 
the  shipments  for  Audenried  &  Co.  and  the 
plaintiffs,  respectively,  as  to  iustifv  the  dis- 
crimination, and  prevent  it  from  being  il- 
legal. In  expressing  his  conclusions  the 
referee  says:  ''The  aefendant*s  case  denies 
that  the  discrimination  was  willful,  and 
made  with  any  such  design  as  imputed  by  the 
plaintiffs.  It  rests  upon  the  ground  that  the 
payment  of  the  drawbacks  to  Audenried  & 
Co.  was  under  an  honest  and  bona  fide  belief 
that  they  were  entitled  to  them,  under  an 
arrangement  by  which,  in  consideration  of 
their  havini;  made  contracts  early  in  the 
spring  for  Helivery  of  coal  at  fixed  prices 
throughout  the  season,  they  were  allowed  the 
drawbacks  in  question.  .  .  .  On  the  whole, 
I  am  of  opinion,  upon  the  best  consideration 
I  have  been  able  to  give  the  subject,  that  the 
defendant  did  not  pa)r  to  Audenried  &  Co. 
the  drawbacks  complained  of  in  the  first  and 
additional  count  of  the  declaration  willfully, 
and  with  intent  to  enable  them  to  increase 
their  business  at  the  expense  of  the  plaintiffs, 
but  that  it  paid  the  same  in  good  faith,  under 
the  belief  that  Audenried  &  Co.  had  made 
contracts  in  the  spring  at  a  fixed  price  for 
the  delivery  of  the  coal.  .  .  .  I  am  of 
opinion,  therefore,  that  the  defendant  could 
legally  have  allowed  the  drawbacks  to  Au- 
denried &  Co.  which  it  did  allow,  if  that 
firm  bad  had  contracts  made  in  the  early  part 
of  the  season  for  delivery  of  coal  in  the  eastern 
market  at  fixed  pri ces.  In  that  case,  al  though 
the  service  rendered,  to  wit,  the  transporta- 
tion, would  have  been  the  same  as  that  ren- 
dered to  the  plaintiffs,  yet  the  circumstances 
were  different,  and  the  difference  of  circum- 
stances would  have  justified  the  discrimina- 
tion. **  While  this  court  did  not  review  the 
testimony  taken  before  the  referee,  because  it 
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was  not  before  us,  we  affirmed  the  judgment 
in  favor  of  the  defendant  upon  the  report, 
conceding  the  facts  to  be  as  found  by  the 
referee.  It  will  be  perceived,  therefore,  that 
in  that  case  the  circumstance  that  the  coal 
was  shipped  for  Audenried  &  Co.,  under  con- 
tracts made  at  the  beginning  of  the  season,  at 
fixed  prices,  and  to  continue  throughout  the 
season,  was  held  a  sufficient  reply  to  a  chnrge 
of  unjust  discrimination,  although  the  com- 
modity shipped  was  the  same,  to  wit,  an- 
thracite coal,  and  the  shipments  were  between 
the  same  points,  to  wit,  from  Port  Richmond 
to  points  east  of  New  Brunswick,  and  the 
plaintiffs  were  engaged  in  the  same  business 
as  Audenried  &  Co.,  whereas  here  the  plain- 
tiffs were  not  engaged  in  the  same  business 
as  the  Bellefonte  Nail  Company.  There 
could  not  be  any  competition  between  them 
in  the  products  sold,  and  the  rate  at  which 
coal  was  carried  for  the  nail  company  was  a 
matter  of  absolute  indifference  to  the  plain- 
tiffs. We  repeat  again  that  we  do  not  regard 
the  sales  of  coal  by  the  nail  companv  to  its 
own  employes  as  of  any  moment  in  the  case, 
(1)  because  there  is  no  proof  that  they  were 
made  with  the  knowledge  of  the  defendant, 
but  there  is  positive  and  uncontradicted  proof 
that  they  were  made  without  such  knowl- 
edge; (2)  because  the  defendant  is  not  re- 
sponsible for  such  sales  by  the  nail  company ; 
(8)  because  the  coal  carried  by  the  defendant 
for  the  nail  company  was  not  carried  for  pur- 
poses of  sale  at  retail,  but  for  the  purpose  of 
manufacturing  nails  and  muck  bar;  (4;  be- 
cause there  is  no  proof  that  the  plaintiffs  sus- 
tained any  damage  by  reason  of  the  sales  of 
the  nail  company  to  their  employes.  But  it 
must  be  understood,  and  we  so  decide,  **  that 
a  manufacturing  company  lias  no  right  to 
engage  in  the  business  of  selling  coal,  even 
to  Its  own  employes ;  and  if  it  does  so,  and 
the  transporting  company  is  notified  of  such 
selling,  it  must' thereupon  cease  to  carry  coal 
to  the  manufacturing  company  at  any  less 
rate  than  it  charges  to  the  coal  dealers,  or 
incur  the  penalties  of  unjust  discrimination. 
The  ruling  of  the  court  below  would  re- 
(luire  that  coal  carried  to  blast  furnaces,  roll- 
ing-mills, rail  mills,  founderies,  and  all 
other  manufacturing  enterprises,  should  be 
carried  for  the  same'prlce  as  the  coal  carried 
to  anv  retail  dealer  in  the  same  locality, 
though  the  quantity  consumed  by  the  former 
might  extend  to  many  thousands  of  tons  each 
year,  while  the  quantity  carried  for  the  latter 
might  be  a  few  hundred  tons  only,  and  al- 
though the  manufacturing  companies  gave 
back  to  the  carrier  many  thousands  of  tons  of 
freight  each  year,  while  the  retail  dealer 
gave  back  none,  and  although  the  business  of 
the  manufacturer  in  no  wise  competes  with 
the  business  of  the  dealer.  We  think  the 
differences  in  these  respects  between  these 
two  kinds  of  business  are  such  as  to  justify  a 
discrimination  in  the  rates  of  freight  charged 
to  each,  and  the  conditions  of  the  two  are  not 
alike,  and  their  circumstances  are  not  simi- 
lar, within  the  meaning  of  our  Act  of  1883, 
and  therefore  there  can  be  no  recovery  in  this 
case.  The  fact  that  the  payment  of  the  re- 
bates was  not  known  to  the  plaintiffs  is  of  no 
possible  consequence,  both  because  they  had 
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no  right  to  know  it,  under  our  present  ruling 
that  the  circumstances  were  not  similar,  and 
the  conditions  not  alike,  and  also  because,  if 
the  discriminating  charge  was  lawful,  the 
absence  of  notice  to  the  plaintiffs  would  not 
make  it  unlawful .  The  same  point  was  ihade 
and  ruled  in  the  Bordfi  Case.  The  referee 
said :  "*  But  in  point  of  law  I  do  not  think 
that  the  duty  of  giving  notice  to  the  world 
of  every  special  rate  rests  upon  the  carrier, 
under  penalty  of  being  guilty  of  unlawful 
discrimination  by  his  omission  to  give  such 
notice.  How  and  to  whom  is  such  ndtice  to 
be  given?" 

It  remains  only  to  be  added  that  differences 
of  freight  rates  on  coal  to  manufactures  and 
to  mere  dealers  are,  and  have  been  for  many 
years,  in  universal  practice,  and  not  a  single 
case  other  than  this  has  as  yet  reached  the 
courts  of  last  resort  in  England  or  in  the 
United  States,  questioning  the  entire  legality 
and  propriety  of  such  differences,  and  that 
circumstance  is  ample  proof  that  both  the 
professional  and  the  lay  mind  have  assented 
to  the  practice. 

SpeaKing  upon  a  similar  subject,— the d if. 
ference  in  passenger  rates  upon  ordinary  tick- 
ets and  thousand- mile  tickets  or  go  and  return 
tickets, — the  Supreme  Court  of  the  United 
States,  in  the  case  of  Interstate  Comm&i'ee 
Commission  v.  Baltimore  d  0.  E.  Co. ,  145  U. 
S.  263,  86  L.  ed.  699,  4  Inters.  Com.  Rep. 
92,  said:  "In  view  of  the  fact,  however, 
that  every  railway  company  issues  such  tick- 
ets ;  that  there  is  no  reported  case,  state  or 
federal,  wherein  their  illegality  has  been 
questioned ;  that  there  is  no  such  case  in 
England ;  and  that  the  practice  is  universally 
acquiesced  in  by  the  public, — it  would  seem 
that  the  issuing  of  such  tickets  should  not  be 
held  an  unjust  discrimination  or  an  unreason- 
able preference  to  the  persons  traveling  upon 
them. "  On  the  question  of  damages  the  court 
below  charged  the  jury  :  "If  the  nail  works 
paid  twenty  cents  less  freight  per  ton  on  their 
coal,  they  had  that  much  of  an  advantage 
over  others ;  and  the  law  would  seem,  in  the 
mind  of  the  court,  to  fix  that  excess  as  the 
measure  of  the  plaintiffs*  damages."  We 
thi nk  this  was  serious  error.  The  Act  of  1883 
contains  no  language  justifying  an  instruc- 
tion that  the  party  Injui'ed  can  recover  three 
times  the  amount  of  the  difference  in  the  rates 
charged.  The  words  of  the  act  are :  "Any 
violation  of  this  provision  shall  make  the 
offending  company  or  common  carrier  liable 
to  the  party  injured  for  damages  treble  the 
amount  of  injury  suffered. "  The  "  amount  of 
injury  suffered"  is  the  measure  of  the  single 
damages  to  be  allowed.  But  it  does  not  at 
all  follow  that  the  amount  of  injury  suffered 
is  the  difference  in  the  rates  charged.  It 
might  be,  or  it  mi^ht  not  be,  but,  in  any 
event,  it  must  be  a  subject  of  proof,  and 
there  was  no  proof  in  the  case  of  the  actual 
damage  sustained.  How  does  it  follow  that 
because  the  defendant  company  paid  in  1889 
to  the  nail  company  a  rebate  of  some  $6, 000 
on  all  the  shipments  that  had  been  made  from 
1881,  and  a  few  sums  thereafter,  the  plain- 
ii ffs  suffered  damage  to  any  extent  ?  In  point 
of  fact  the  nail  company  paid  the  full  freight 
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of  50  cents  a  ton  net  during  all  these  years, 
and  their  claim  for  rebates  was  not  adjusted 
until  1889.  How,  then,  does  it  appear  that 
damage  was  suffered  by  the  plaintiffs  in  con- 
sequence of  the  payment  of  the  rebates  to  the 
nail  company?  It  does  not  appear  that  the 
plaintiffs  sold  their  coal  for  any  less  than  the 
current  market  price  at  any  time  except 
when  they  and  the  other  dealers  were  engaged 
in  a  war  of  prices,  and  sold  it,  far  below 
actual  cost  in  a  struggle  to  capture  the  mar- 
ket, and  it  does  not  appear  but  that  the  plain- 
tiffs would  have  sold  their  coal  at  20  cents 
less  than  they  did  if  they  had  received  the 
rebate.  The  natural  inference  is  that  that  is 
precisely  what  they  would  have  done  in  the 
contest  for  the  market.  But  of  all  this  there 
is  not  a  word  of  testimony,  and  yet  it  is  only 
actual  damage  that  they  can  recover.  The 
proof  for  the  defendant  was  that  they  never 
cut  the  market  price  to  their  men,  but  main- 
tained it  even  when  the  coal  dealers  of  the 
town  were  slaughtering  each  other's  trade  by 
selling  below  cost.  As  three  times  the  actual 
damage  is  the  penalty  the  defendant  would 
have  to  pay  if  the  judgment  were  sustained, 
they  have  a  right  to  require  very  clear  and 
definite  proof  as  to  what  the  actual  damage 
was.  When  blast  furnaces  and  great  iron 
mills  are  built,  they  are  not  placed  in  cities 
or  towns,  but  in  the  open  country,  where  land 
is  abundant  and  cheap,  and  of  course  on  the 
1  ine  of  a  rai Iroad .  When  they  are  establ  ished 
there  is  no  population  at  the  place  of  erec- 
tion. The  railroad  companies  are  very  will- 
ing to  make  as  favorable  terms  as  possible  for 
freights  on  all  the  materials  that  are  brought 
to  the  plants,  and  on  all  products  that  are 
carried  from  them,  because  they  get  a  largely 
increased  business  from  such  enterprfses. 
When  the  works  are  erected,  houses  are  built 
for  the-  men  and  officials  of  the  companies. 
After  that  come  the  usual  accessories  required 
to  supply  the  wants  of  the  population,  to 
wit,  merchants,  tradesmen,  mechanics,  butch- 
ers, bakers,  grocers,  and,  among  others,  coal 
dealers.  But  the  moment  the  last  of  these 
arrive,  if  the  principles  which  prevailed  in 
the  court  below  in  this  case  are  correct,  the 
whole  freight  system  agreed  upon  between 
the  transporter  and  the  manfacturer  thereto- 
fore must  be  changed  and  advanced  to  the 
freight  rates  charged  to  the  retail  dealers,  or 
else  all  the  rates  cliarged  to  such  dealers  must 
be  lowered  to  conform  to  the  rates  charged  to 
the  manufacturer.  If  this  is  not  done,  the 
manufacturer  incurs  the  risk  of  being  visited 
years  afterwards  with  claims  for  treble  dam- 
ages, which  may  embrace  any  period  of  six 
years,  and,  as  all  the  dealers  have  the  same 
right  of  action  in  this  regard  that  any  of 
them  has,  and  every  town  or  city  along  the 
line  has  some  or  many  retail  coal  dealers  and 
manufacturing  establishments  also  within  its 
limits,  it  is  easy  to  see  that  the  aggregate  of 
such  claims  many  soon  absorb  the  entire 
property  and  assets  of  the  strongest  transport- 
ing companies  of  the  state.  We  do  not  find 
anything  in  the  law  that  renders  necessary  or 
possible  any  such  results  as  these,  and  we 
think  it  wiser  and  better  to  administer  the 
law  so  that  the  rights  and  interests  of  all  may 
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be  conserved  within  rational  and  sensible 
limits. 

We  sustain  the  first,  second,  third,  and  fifth 
assigumente  of  error.    The  fourth  and  sixth 


assignments  have  no  merit,  and  are  not  sua- 
tained. 
Judgment  ret&ned. 
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William  T.  KOPP  et  al.,  Appt9.^ 

t. 

Cora  E.  REITER. 

a^OIlLtfrj  y 

A  deed  placed  in  escrow- hnt  not  delivered 
oaonot  be  regarded  aa  a  suffloleDt  memorandum 
of  a  parol  agreement  for  the  sale  of  the  land  to 
satisfy  the  statute  of  frauds,  -vrherej  it  does  not 
reoite  the  terms  of  the  coutraot. 

(March  81, 1608.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Cook  County  in 
favor  of  complainant  in  an  action  brought  to 
<cancel  a  certain  contract  and  trust  deed  as  a 
cloud  on  complainant's  title.    Affirmed. 


Statement  bv  Maerudery  J..* 

The  original  bill  m  this  case  was  filed  in 
the  circuit  court  of  Cook  county  on  July  8, 
1891,  by  the  appellee  Cora  E.  Reiter,  against 
the  appellant  William  P.  Koop,  the  ap- 
pellee Edward  Reiter,  and  B.  ^.  Cronkrite 
and  Henrv  M.  Bacon,  for  the  purpose  of  re- 
moving the  contract  and  trust  deed  herein- 
after described  as  clouds  upon  her  title  to  a 
lot  owned  by  her,  and  situated  in  the  town  of 
Hyde  Park,  in  said  county.  Subsequently, 
the  appellants  William  A.  Hammond  and 
Prank  C.  Vierlin?,  claiming  to  be  the  real 
purchasers  of  the  lot  in  Eopp's  name,  were 
made  defendants.  Answers  were  filed  to  the 
original  bill,  and  a  cross-bill  and  amended 
cross-bill  were  filed  by  Eopp,  Hammond,  and 
Vierling  against  Cora  E.  and  Edward  Reiter, 


NOTB.— I7ndelit>ered  deed  as  memorandum  to  aati^ 
etatuU  of  frauds. 
There  appears  to  be  some  conflict  of  authorities 
as  to  whether  an  undelivered  deed  will  satisfy  the 
fltatute  of  frauds,  but  some  cases  that  sustain  such 
a  contract  do  so  on  the  ground  that  the  deed  em- 
bodies the  substance  of  the  contract,  giving  parties 
consideration,  description  and  terms  of  sale.  Jen- 
kins V.  Harrison,  OS  Ala.  845;  Ma  Gee  v.  Blankenshlp, 
te  N.  C.  668 ;  Bowles  v.  Woodson,  6  Gratt.  78 ;  Griel 
T.  IiOmax,80  Ala.  490;  Johnston  ▼.  Jones,  86  Ala. 

And  the  same  is  held  where  the  deed  supplies  the 
terms  of  contract,  taken  in  connection  with  other 
writings.    Thayer  v.  Luce,  28  Ohio  St.  82. 

The  same  was  held  in  Work  v.  Oowhick,  81  lU. 
S17,  although  one  of  the  Judges  in  this  case  puts 
his  decision  on  the  ground  that  the  statute  of 
frauds  does  not  apply  to  a  sale  made  by  an  execu- 
tor under  an  order  of  court,  under  Act  July  1, 1874. 

But  other  cases  hold  without  discussing  the  ques- 
tion whether  the  terms  of  the  contract  are  fully 
recited  in  the  deed  that  a  deed  which  is  not  deliv- 
ered will  not  of  itself  constitute  a  memorandum 
of  contract  so  as  to  satisfy  the  statute  of  frauds,  in 
an  action  by  the  grantor  against  the  grantee* 
Sands  v.  Thompson,  43  Ind.  18;  Graham  v.  Theis« 
47  Gku  479;  Oagger  v.  Lansing,  48  N.  Y.  660,  reversing 
£7  Barb.  421 ;  Allebach  v.  Godsbalk,  116  Fa.  320,  10 
W.  N.  C.  446. 

And  that  it  Is  not  sufficient,  even  if  vendor  has 
It  registered,  although  the  vendee  had  altered  with 
bis  own  hand  a  draft  of  the  conveyance.  Haw- 
kins V.  Holmes,  3  P.  Wms.  770. 

So  an  undelivered  deed  destroyed  by  consent  of 
vendee  will  not  be  held  to  be  a  sufficient  contract 
where  the  land  is  attempted  to  be  sold  under  ex- 
•ecution  against  the  vendee.  Sullivan  v.  0*Neal,  68 
Tex.  438. 

A  deed  from  A  to  B  undelivered  is  not  evidence 
In  favor  of  C  In  an  action  by  him  against  A  for 
breach  of  the  contract  of  sale  where  there  is  no 
writing  to  connect  A  and  C  and  B  never  performed 
bis  part    Henderson  v.  Beard,  51  Ark.  488. 

And  a  deed  undelivered  is  not  of  itself  sufficient 
to  satisfy  the  statute  of  frauds,  in  an  action  to  com- 
pel an  exchange  of  lands,  and  this  is  held  on  the 
inK>und  that  the  contract  is  not  complete  without 
delivery.  Nichols  v,  Oppermann,  8  Wash.  618. 
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And  the  same  was  held  in  an  action  by  vendee 
against  the  vendor.    Overman  v.  Kerr,  17  Iowa,  486. 

And  the  same  was  held  in  an  action  by  a  vendee 
against  his  vendor,  where  a  deed  by  vendor  and 
mortgage  by  vendee  bad  been  executed  but  not 
delivered.  Wierv.  Batdorf,24  Neb.  88:  Comer  v. 
Baldwin,  16  Minn.  172;  Parker  v.  Parker,  1  Gray 
400. 

And  the  same  applied  in  an  action  by  the  execu- 
tor of  a  vendor  against  the  vendee.  Day  v.  La- 
oasse,  85  Me.  842. 

So  it  was  held  in  an  action  against  a  vendor  to 
compel  speoiflc  performance,  that  a  deed  which  is 
not  delivered  and  that  does  not  contain  the  whole 
contract,  there  being  no  other  memorandum  in 
writing,  will  not  satisfy  the  statute  of  frauds. 
Thomas  v.  Sowards,  25  Wis.  68L 

And  the  same  was  held  in  an  action  by  vendee 
against  the  vendor  to  compel  specific  performance. 
Campbell  v.  Thomas,  42  Wis.  487,  24  Am.  Rep.  427; 
Swain  v.  Bumette,  80  Oal.  684. 

An  undelivered  deed  was  not  sufficient  to  satisfy 
the  statute  of  frauds,  in  a  suit  by  the  vendee 
against  another  purchaser  from  his  vendor  with 
notice,  where  a  letter  offering  a  certain  prloe  for 
the  property  which  was  not  described  was  accepted, 
Preeland  v.  Chamley.  80  Ind.  182. 

So  a  bill  of  sale  of  personalty  and  crop  setting 
forth  that  it  was  on  a  tract  of  land  which  *1b  this 
day  conveyed  by  me  to  F.  P."  that  is  signed  to- 
gether with  a  deed  that  is  undelivered  will  not  be 
a  sufficient  contract  in  an  action  by  vendee  against 
vendor.    Popp  v.  Swanke,  68  Wis.  864. 

So  where  possession  of  the  property  has  been 
taken  under  an  undelivered  deed,  the  same  was 
held  sufficient  coupled  with  the  fact  of  part  per- 
formance. Parrill  v.  McKinley,  0  Gratt.  1, 68  Am. 
Dec.  212;  Hart  v.  Carroll,  85  Pa.  606. 

And  where  the  possession  of  an  executed  deed 
has  been  obtained  by  the  vendee  by  fraud,  if  such 
deed  is  relied  upon  by  the  vendor,  it  will  be  re- 
garded as  an  executed  contract,  in  a  suit  by  vendor 
for  the  purchase  money.  Smith  v.  Arthur,  110  N. 
C.  400. 

So  a  deed  executed  in  blank  and  left  in  escrow 
to  be  filled  when  sale  is  made  may  after  delivery 
be  enforced  as  a  contract  to  convey,  filacknall  ▼• 
Parish,60N.C.70,78Am.Dec280L  L  T, 
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praying  for  a  specific  performance  of  said 
contract,  which  cross- bills  were  answered  by 
the  defendants  thereto,  and  in  the  answers  the 
statute  of  frauds  was  pleaded.  The  bill  was 
afterwards  dismissed  as  toHDronkrite  upon  his 
delivering  into  the  hands  of  the  clerk  of  the 
court  the  said  contract  and  the  $250  therein 
mentioned.  The  cause  was  referred  to  a 
master  to  take  the  evidence  and  report  his 
findings  thereon.  Upon  the  hearing,  the 
circuit  court  decreed  in  favor  of  the  com- 
plainant in  the  original  bill,  granting  the 
relief  therein  prayed, and  dismissed  the  cross- 
bill, ordering  the  clerk  to  pay  over  the  $250 
to  said  Kopp,  and  directing  Bacon,  the 
trustee,  to  release  the  trust  deM.  From  this 
decree  the  case  is  brought  here  hj  appeal. 

On  December  27,  1890,  and  prior  thereto 
md  thereafter,  the  appellee  Cora  E.  R^iter 
was  the  owner  in  her  own  right  of  the  lot  in 
question.  On  that  day  her  husband,  Edward 
Beiter,  entered  into  a  written  contract  with 
said  Kopp,  agreeing  to  sell  the  lot  to  him  for 
$5,000,  Kopp  paying  $250  down  as  earnest 
money,  ana  agreeing  to  pay  $2,750  within 
five  days  after  the  title  should  be  examined 
and  found  good,  provided  a  warranty  deed 
conveving  a  good  title  should  then  be  ready 
for  delivery,  and,  for  the  balance,  to  give  his 
note  for  $2,000,  payable  in  one  year,  with 
interest  at  the  rate  of  6  per  cent  per  annum, 
secured  by  a  trust  deed  upon  the  property  ; 
an  abstract  of  title  to  be  furnished  within  a 
reasonable  time,  etc.  Before  December  27th, 
Edward  Reiter  had  placed  a  sale  board  upon 
the  lot,  offering  it  for  sale  in  his  own  name, 
and  had  also  authorized  the  real  estate  firm 
of  B.  F.  Cronkrite  &  Co.  to  place  their  sale 
board  upon  it.  Reiter  and  Kopp  were  brought 
together  by  George  E.  Farley,  an  employe  of 
Cronkrite  &  Co. ,  at  whose  office  the  contract 
was  drawn  by  Farley,  and  with  whom  the 
earnest  money  and  the  contract  were  left.  On 
December  81,  the  abstract  was  delivered  to 
Kopp.  Within  ten  days  thereafter,  Kopp 
presented  to  Cronkrite  &  Co.,  as  the  only  ob- 
jection to  the  title  raised  by  his  attorney,  a 
written  memorandum  suggesting  that  an  af- 
fidavit be  obtained  showing  the  death  of  a 
party  whose  death  was  recited  in  a  deed  in  the 
chain  of  title.  On  January  7,  1891.  Farley 
drew  up  a  warranter  deed  and  a  note  and  trust 
deed,  as  above  specified.  The  warranty  deed 
was  executed  on  January  7th  or  8th,  by  Mrs. 
Reiter  and  her  husband,  but  was  retained  by 
the  latter  and  never  delivered ;  nor  does  it  ap- 
pear that  it  was  ever  approved  by  Kopp,  or 
submitted  to  him  or  seen  by  him.  The  note 
antl  trust  deed  appear  to  have  been  thereafter 
executed  by  Kopp,  but  were  never  delivered 
to  or  received  by  Reiter,  though  he  examined 
the  original  drafts  before  their  execution. 
Reiter  never  obtained  the  required  affidavits, 
and  treated  the  objection  to  the  title  as 
trivial,  claiming  that  it  was  made  for  delay 
only.  Matters  remained  in  this  condition, 
Reiter  calling  at  the  office  of  Cronkrite  &  Co. 
several  times  to  know  why  the  money  and 
note  and  trust  deed  were  not  ready,  and  Kopp 
calline  to  ask  if  the  affidavit  was  obtained, 
until  Januarv  16,  1891,  when  the  residence 
of  Mr.  and  Mrs.  Reiter  was  destroyed  by  fire. 
On  the  morning  of  January  17th,  which  was 
22L.R.A. 


Saturday,  Mrs.  Reiter  told  her  husband  that 
she  was  tired  of  the  delay,  and  that,  unlesa 
the  matter  was  closed  that  dav,  she  would  not 
al  low  the  deed  to  be  del  i  vered.  Accordingly 
he  went,  during  the  forenoon  of  that  day,"  to 
the  office  of  Cronkrite  &  Co.,  and  demanded 
that  the  matter  be  closed.  Farley  at  once 
telephoned  to  Kopp,  who  was  at  work  in  & 
bank,  informing  him  of  Reiter's  presence  and 
demand.  Upon  being  told  that  the  affidavit 
was  not  yet  procured,  Kopp  answered  that  hfr 
would  waive  the  production  of  the  affidavit, 
as  he  was  to  receive  a  warranty  deed,  but 
could  not  leave  the  bank,  and  would  not  be 
able  to  pay  the  money  until  Monday,  January 
19th.  When  this  answer  was  communicated 
by  Farley  to  Reiter.  the  latter  stated  that  the 
transaction  must  be  completed  on.  that  day 
(Saturday) ,  or  not  at  all.  On  Monday,  Kopp 
came  to  the  office  of  Cronkrite  &  Co.  to  pay 
the  money  and  exchange  the  papers,  but  was- 
told  that  it  was  too  late.  On  Wednesday, 
January  21st,  he  tendered  to  Mr.  Reiter  the 
$2, 750  and  the  note  and  trust  deed,  and  de- 
manded the  deed,  but  Reiter  refused  to  de- 
liver the  deed,  or  to  accept  the  money  and 
securities.  On  January  21st,  Kopp  recorded 
a  copy  of  the  contract,  and  also  the  trust 
deed.  Some  days  afterwards,  Reiter  destroyed 
the  deed. 

Messri,.  George  R.  Grant  and  Cbarle» 
E.  Pope  for  appellant. 

Messrs.  Ashcrafb  Ss  Gordon  for  ap- 
pellee. 

Mapruder*  J,,  delivered  the  opinion  of 
the  court: 

Under  the  facts,  did  Mrs.  Reiter,  the  owner 
of  the  lot,  make  any  such  contract  for  its  sale 
and  conveyance  as  a  court  of  equity  will  com- 
pel her  to  perform?  Section  2  of  the  Statuur 
of  Frauds  provides  as  follows:  "No  action 
shall  be  brought  to  charge  any  person  upon 
any  contract  for  the  sale  of  lands,  etc., 
.  .  .  unless  such  contract  or  some  memo- 
randum or  note,  thereof  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him 
lawfully  authorized  in  writing,  signed  by 
such  party. "  1  Starr  &  C.  Anno.  Stat.  chap. 
S9>  §  ^*  P-  11^^-  It  cannot  be  contended  here 
that  there  has  been  any  such  part  performance 
of  a  parol  contract  by  pavments,  possession, 
and  improvements  as  will  take  the  caSe  out 
of  the  statute  of  frauds.  The  purchaser, 
Kopp,  never  took  possession  of  the  lot,  nor 
made  any  improvements  upon  it.  The  only 
payment  he  made  was  that  of  the  earnest 
money,  $250.  This  amount,  however,  waa 
not  paid  to  Mrs.  Reiter,  but  to  Cronkrite  & 
Co.,  who  never  had  any  authority  from  her, 
written  or  otherwise,  to  make  sale  of  the  lot, 
or  to  take  any  other  steps  in  regard  to  it.  We 
have  held  in  a  number  of  cases  that,  in  order 
to  ascertain  what  sort  of  writing  is  sufficient 
to  meet  the  requirements  of  the  statute  aa 
above  quoted  no  form  of  language  is  nec- 
essary, if  onlv  the  intention  can  be  gathered, 
and  that  any  kind  of  writing,  from  a  solemn 
deed  down  to  mere  hasty  notes  or  memoranda 
in  books,  p;ipers,  or  letters,  will  suffice,  but 
that  the  writings,  notes,  or  memoranda  must 
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contain  on  their  face,  or  by  reference  to 
others,  the  names  of  the  parties,  vendor  and 
vendee,  a  sufficiently  clear  and  explicit  de- 
scription of  the  property  to  render  it  capable 
of  being  identified  from  other  property  of 
like  kind,  together  with  the  terms,  condi- 
tions (if  there  be  any) ,  and  price  to  be  paid, 
or  other  consideration  to  be  given ;  and  such 
writing,  rote,  or  memorandum  must  be 
signed  by  the  party  to  be  charged,  or.  If 
signed  by  an  agent,  the  authority  of  such 
agent  must  be  in  writing,  signed  by  the 
party  to  be  charged,  and  the  contract  or 
memorandum  or  note  thereof  made  by  the 
agent  must  also  be  in  writing,  and  signed 
by  him.  MeConnell  v.  BHUhart,  17  111.  354, 
65  Am.  Dec.  661 ;  Comtt  v.  Hobba,  56  111. 
231 ;  Wood  v.  Dams,  82  111.  811 ;  Albet'tson  v. 
AshUrn,  102111.  60;GhappellY.  McKnight,  108 
111.  570;i(MA€rv.  Gardner,  124111.  441.  The 
only  writing  ever  signed  by  Mrs.  Reiter  in 
this  case  was  the  warranty  deed  which  she 
executed  on  or  about  January  7,  1891,  and 
which  remained  in  the  hands  of  her  husband, 
and  was  never  delivered  toKopp,  orto  Vier- 
line  or  Hammond.  We  do  not  think  that  this 
deed  can  be  regarded,  under  the  facts  dis- 
closed by  the  record,  as  such  a  memorandum 
or  note  of  a  contract  for  the  sale  of  the  land 
as  is  sufficient  to  take  the  case  out  of  the  stat- 
ute of  frauas.  The  contract  of  December  20, 
1890,  was  executed  by  and  between  Mr. 
Reiter  and  the  appellant,  Kopp,  but  not  by 
Mrs.  Reit«r,  the  owner  of  the  lot.  She  gave 
her  husband  no  written  authority  to  act  as 
her  agent  for  the  sale  of  the  lot,  or  to  sell 
it,  or  to  sign  any  contract  for  the  sale  of  it. 
We  think  that  the  findings  of  the  master,  to 
whom  the  cause  was  referred,  and  whose  re- 
port was  confirmed  by  the  court  below,  are 
sustained  by  the  evidence.  He  finds  in  his 
report  that,  before  said  contract  was  exe- 
cuted, Mrs.  Reiter  was  not  consulted  about 
it,  and  did  not  consent  to  it,  and  did  not 
even  give  her  husband  any  parol  authority 
to  sell  the  lot.  The  testimony  shows  that  she 
was  opposed  to  selling  the  lot,  and  reluc- 
tantly executed  the  deed  at  the  request  of  her 
husband.  Although  he  informed  her  of  the 
execution  of  the  contract  after  he  had  signed 
it,  yet  it  was  never  shown  to  her,  and  she 
never  saw  it  until  the  hearing  of  the  cause. 
The  master  has  found,  and  the  evidence 
shows,  that  the  deed  was  not  executed  with 
reference  to  the  previous  written  contract  be- 
tween Reiter  and  Eopp,  but  with  the  under- 
standing that  Mr.  Reiter  was  to  deliver  it 
upon  receiving  $3,000  in  money  and  a  note 
and  trust  deed  for  $2,000.  The  deed  simply 
purported  to  convey  the  premises  from  the 

frantors  to  the  grantee  for  a  consideration  of 
5,000,  but  it  did  not  recite  the  terms  of  the 
contract,  or  in  any  manner  refer  to  the  con- 
tract. Counsel  for  appellant  disclaim  any 
reliance  upon  the  undelivered  deed  as  a  con- 
veyance of  title,  but  contend  that  it  is  such 
written  evidence  of  the  contract  of  sale  as 
satisfies  the  statute  of  frauds,  whose  object 
and  meaning  "*  is  to  reduce  contracts  to  a  cer- 
tainty, in  order  to  avoid  perjury  on  the  one 
hand  (by  the  setting  up  of  parol  evidence, 
which  is  easily  fabricated) .  and  fraud  on  the 
other"  {Wdfardy.  Beauly,  8  Atk.  508)  ;  that 
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the  nondelivery  of  the  deed,  regarded  as  such 
written  evidence,  is  immaterial ;  that  it  is 
immaterial  whether  Mrs.  Reiter  did,  or  did 
not,  intend  to  charge  herself  thereby ;  and 
that  the  deed  was  an  admission  in  writing  of 
what  the  contract  was.  It  is  true  that  an  un- 
delivered deed  is  sometimes  resorted  to  in 
order  to  help  out  the  requirements  of  the 
statute  of  frauds,  but  it  can  hardly  be  said 
that  the  circumstances  under  which  such  a 
deed  can  be  so  used  are  disclosed  by  the  facta 
in  the  present  record.  The  language  of  the 
statute  is,  "  some  memorandum  or  note  there- 
of. "  The  word  "  thereof  refers  back  to  the 
word  **  contract. "  There  must  be  some  mem- 
orandum or  note  in  writing  of  the  contract. 
Hence,  if  a^  undelivered  deed  executed  by 
the  owner  can  be  regarded  as  meeting  the  re- 
quireAaents  of  Uie  statute,  it  must  be  a  mem- 
orandum or  note  of  the  contract,  or  in  other 
words,  must  refer  to  the  terms  and  conditions 
of  the  contract. 

In  Cagger  v.  Lansing,  48  N.  Y.  550,  it  is 
said :  **  The  counsel  .  .  .  insists  that  the 
deed  executed  by  the  intestate,  and  delivered 
in  escrow,  is  a  contract  for  the  sale  of  the  land 
executed  by  the  intestate.  This  position  can- 
not be  sustained.  The  deed  purports  to  be  a 
conveyance  of  all  the  intestate's  interest  in 
the  premises,  for  a  consideration  therein  ex- 
pressed of  $1,000,  but  is  wholly  silent  as  to 
the  terms  of  the  contract  pursuant  to  which 
it  was  made."  In  CampbeU  v.  Thomas,  42 
Wis.  437,  24  Am.  Rep.  427,  it  was  held  that 
one  who  had  deposited  a  deed  With  a  third 
person,  with  directions  to  deliver  it  to  the 
grantee  on  the  happening  of  a  certain  event, 
but  had  made  no  valid  executory  contract  to 
convey  the  land,  could  revoke  the  directions 
to  the  depositary,  and  recall  the  deed  at  any 
time  before  the  conditions  of  the  deposit  haa 
been  complied  with,  provided  those  condi- 
tions were  such  that  the  title  did  not  pass  at 
once  to  the  grantee  upon  delivery  of  the  deed 
to  the  depositary ;  and  it  was  there  said  :  ^  If 
a  person,  who  has  made  a  parol  agreement  to 
sell  land,  sign  an  instrument  in  the  form  of 
a  conveyance  of  such  land  to  the  vendee,  and 
deposit  it  in  escrow,  if  such  instrument  con- 
tains the  terms  of  the  parol  agreement  includ- 
ing the  consideration,  it  is  a  sufficient  com- 
pliance with  the  requirements  of  the  statute 
of  frauds."  In  Sioain  v.  Burnetts,  89  Cal. 
564,  it  was  held  that  an  undelivered  deed, 
executed  i  n  pursuance  of  an  oral  agreement 
of  sale,  cannot  be  regarded  as  a  sufficient 
memorandum  to  satisfy  the  statute  of  frauds, 
unless  it  is  shown  to  have  contained  a  mem- 
orandum of  the  oral  agreement.  Freeland  v. 
GharnUy,  80  Ind.  182 ;  Pan-ker  v.  Parker,  1 
Gray,  409 ;  Overman  v.  Kerr,  17  Iowa,  485 ; 
Cannon  v.  Cannon,  26  N.  J.  £q.  816 ;  John- 
ston V.  Jones,  85  Ala.  286. 

Many  of  the  cases  cited  as  authority  for  the 
position  that  a  deed  executed  by  an  owner  of 
land,  but  not  delivered,  is  a  sufficient  mem- 
orandum of  a  contract  of  sale,  under  the  stat- 
ute, will  thus  be  fouAd,  upon  examination, 
to  refer  to  deeds  containing  the  terms  of  the 
contract.  In  the  case  at  oar,  however,  as 
1ms  already  been  stated,  the  deed  executed  by 
Mrs.  Reiter  and  her  husband  was  a  simple 
conveyance  of  the  lot  for  a  consideration  of 
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$5,000,  and  was  silent  as  to  the  terms  of  the 
contract  of  December  27,  1890.  Where  the 
owner  of  land  has  signed  a  written  contract 
of  sale,  or  some  writing  amounting  to  such 
a  contract,  but  has  failed  therein  to  properly 
describe  the  property,  a  deed  executed  by 
him,  but  not  yet  delivered,  may  be  looked  to 
as  a  part  of  the  transaction,  and  may  be  made 
to  aid  the  prior  agreement,  and  secure  its  en- 
forcement by  supplying  the  defect  in  such 
description.  Thus,  in  Jenkins  v.  Edrrison, 
06  Ala.  845,  to  which  reference  is  made  by 
counsel  for  appellant,  a  memorandum  in 
writing,  purporting  to  contain  the  terms  of  a 
contract  for  the  sale  of  land,  and  signed  by 
both  of  the  parties,  failed  to  describe  the 
property  with  the  certainty  and  deflniteness 
required  to  a  specific  performance,  but  deeds, 
inoperative  for  want  of  delivery,  wer^  exe- 
cuted bv  the  parties  a  few  days  afterwards, 
which  did  correctly  describe  the  land ;  and  it 
was  held  that  such  undelivered  deeds,  and  the 
memorandum  signed  by  the  parties,  mi^ht, 
when  taken  together,  satisfy  the  requisitions 
of  the  statute  of  frauds,  the  court  saying: 
"*  When  the  memorandum  .  .  .  is  taken 
and  read,  as  it  must  be,  in  connection  with 
the  deeds  subsequently  executed,  there  is  no 
doubt  or  uncertaintv  as  to  the  terms  of  the 
contract  for  the  sale  of  the  lands.  True, 
the  deeds  do  not  expressly  refer  to  the  mem- 
orandum, but  they  were  all  executed  as  parts 
of  a  single  transaction,  between  the  same 
parties,  having  reference  to  the  same  subject- 
matter."  In  Work  v.  Cowhick,  81  111.  817, 
property  was  struck  off  to  appellant  as  the 
highest  bidder  at  an  administrator's  sale,  and 
the  administrator's  deed  of  the  land,  and  a 
note  sijcned  by  the  purchaser,  in  which  she 
promised  to  pay  to  the  administrator  the 
purchase  money  "  for.land  purchased  by  Eliz- 
abeth Worth  this  day  at  administrator's  sale, " 
were  left  with  a  third  person  to  be  held  until 
the  purchaser  should  ootain  personal  security 
on  the  note,  and  execute  a  mortgage,  at 
which  time  the  deed  was  to  be  deliver^.  It 
was  held,  in  a  suit  by  the  administrator 
against  the  purchaser  for  a  failure  to  carry 
out  the  sale,  that  the  making  of  the  deed  and 
the  signing  of  tiie  note  might  be  regarded  as 
one  transaction,  and  that  together  they  con- 
stituted such  proof  as  amounted  to  a  com- 
pliance with  the  statute  of  frauds;  the  do* 
scription  in  the  deed  indicating  what  land 
was  referred  to  by  the  imperfect  description 


in  the  note.  So,  in  Wood  y.  Dams,  supra^ 
written  authority  to  an  agent  to  sell  land, 
and  the  terms  of  a  contract  of  sale,  were 
embodied  in  letters  written  by  the  owner, 
who  also  sent  to  the  asent  an  executed  deed 
to  be  delivered,  but  which  was  never  in  fact 
delivered,  and  when,  after  refusal  by  the 
agent  to  consummate  the  trade,  suit  for  dam- 
ages was  brought  by  the  purchaser  against 
the  owner,  it  was  held  that  such  a  contract 
was  established  as  took  the  case  out  of  the 
operation  of  the  statute  of  frauds,  and  that, 
although  the  memoranda  contained  no  de- 
scription of  the  land,  the  description  in  the 
undelivered  deed  could  be  referred  to  to  sup- 
ply the  defect. 

It  is  manifest,  however,  that  all  these  cases 
differ  from  the  case  at  bar.  Here,  the  unde- 
livered deed  executed  by  Mrs.  Reiter  cannot 
be  used  to  supplement,  or  supply  any  defect 
in,  a  prior  contract  of  sale,  or  a  prior  note  or 
memorandum  of  a  contract  of  sale,  because 
there  was  no  prior  contract  or  note  or  mem- 
orandum which  she  had  signed,  or  to  which 
she  was  a  party,  or  which  she  had  authorized 
to  be  made.  The  contract  of  sale,  therefore, 
entered  into,  was  made  by  Mr.  Reiter,  with- 
out either  written  or  parol  authority  from 
her.  Nor  can  her  undelivered  deed,  subse- 
quentlv  destroyed,  be  regarded  as  a  ratifica- 
tion or  the  agreement  made  by  her  husband, 
because  it  was  not  made  in  pursuance  of  that 
agreement,  or  to  carry  it  out,  but  without 
any  reference  to  it.  Where,  as  is  the  case 
here,  the  owner  of  land,  without  making  a 
valid  executory  contract  to  convey  it,  de- 
posits a  deed  of  it  with  a  third  person,  to  be 
delivered  to  the  grantee  upon  certain  terms, 
he  may  cancel  the  instructions  ffiven  to  such 
third  person,  and  recall  the  deed,  at  any  time 
before  the  specified  terms  have  been  complied 
with ;  nor  can  such  deed,  invalid  as  a  con- 
veyance for  want  of  delivery,  be  considered 
as  a  memorandum  in  writing,  signed  by  the 
owner,  agreeing  to  convey  the  land  therein 
described,  so  as  to  authorize  a  decree  of  spe- 
cific performance.  A  deed  which  has  not  been 
delivered  is  not,  by  its  own  force,  and  aside 
from  any  contract  to  which  it  may  be  re- 
lated, a  sufiicient  writine  to  meet  the  require- 
ments of  the  statute  of  frauds. 

For  these  reasons  we  think  that  tha  decree 
of  the  Gireuit  Oourt  was  right,  and  the  same  %$ 
accordingly  ii^fflrmed. 


PENNSYLVANIA  SUPREME  COURT. 


Be  Henry  GIBBS'  ESTATE. 

APPEAL  OP  W.  P.   HAL8TEAD,   Guar- 
dian  of  Mary  E.  Clapp  and  Henry  Clapp. 

a67  Pa.  60.) 

1*  A  eorporatton  is  mn  artlfleial  person 

oreated  by  law!  as  the  representative  of  those 


persons,  oatunil  or  artifloial,  who  oontribnte  to 
or  become  holders  of  shares  in  the  property  in- 
trusted to  it  for  a  commoD  purpose. 

8.  A  corporation  do  fttcto  to  an  apparent 
corporate  organization,  asserted  to  be  a  cor- 
poration by  its  member  and  aotually  aotinsr  as 
such,  but  lacking  the  creative  flat  of  the  law. 

8*  The  foundation  of  a  partnership  is 
a  contract  expressed  or  implied.   It  results 


KOTi.— Presumption  cw  to  ineorporatian* 
1.  in  eiffU  eases. 
The  exercise  of  oorporate  acts  and  user  will  not 
afford  presumption  of  incorporation,  there  must 
22  L.  R.  A. 

See  also  30  L.  R.  A.  232. 


be  also  a  law  or  charter  under  which  such  corpora- 
tion  might  be  created.   Methodist  Episcopal  IJniOD 
Church  V.  Pickett.  19  N.  Y.  488. 
And  user  alone  will  not  soifice  to  establish  a  oor> 
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from  the  act  of  the  parties,  not  from  the  act  of 
the  law. 

4.  The  barden  of  pnrving  that  a  bank 
was  a  jMUrtnershlp  to  on  the  one  who  as- 
serts it,  espeotally  where  the  proof  shows  its  or- 
ffanlxatlon  under  the  name  of  the  Home  Savings 
Bank,  with  a  president,  cashier,  and  board  of 
directors. 

6.  Proof  that  a  person  pnrohaned 
shares  in  a  bank*  which  was  then  organized 
and  doing  business,  and  received  dividends  de- 
clared by  the  directors  and  paid  to  him  in  a 
oash1er*8  check,  does  not  show  any  liability  as  a 
partner. 

(October  2«  189a.> 

APPEA.L  by  W.  F.  Halstead  as  guardian  of 
Mary  E.  Clapp  and  Henry  Ckpp  from  a 
decree  of  the  Orphan's  Court  for  JBradford 
County  dismissing  exceptions  to  the  report  of 
an  auditor  appointed  to  settle  the  accounts  of 
£.  B.  Gibbs,  deceased,  who  disallowed  a  claim 
against  such  estate  presented  by  appellant. 

Henry  Gibbs  was*  a  stockholder  in  the  Home 
Savings  Bank.  W.  F.  Halstead,  as  guardian, 
was  a  depositor  in  said  bank  to  the  amount  of 
12,900.46.  The  bank  failed  and  the  guardian 
claimed  to  recover  the  amount  of  his  deposit 
from  the  estate  of  Henry  Gibbs  on  the^ground 


that  if  was  a  partnership,  and  that,  as  one  of 
the  partners,  Henry  Gibbs  was  liable  for  the 
debts  of  the  bank.  From  the  auditor's  report 
the  following  facts  appear: 

The  exceptants  to  the  account  of  the  admin- 
istrator ask  to  take  out  of  the  funds  for  dia- 
tribution  the  sum  of  $36,167.53  and  interest. 
This  request  is  based  on  the  position  that  the 
Home  Savings  Bank  was  not  a  corporation,  or 
a  limited  partnership  or  a  joint-stock  associa- 
tion, and  therefore  was  a  common  partnership. 
That,  being  a  common  partnership,  and  Henry 
Gibbs  having  been  a  stockholder  therein,  his 
individual  estate  is  liable  for  the  entire  amount 
of  money  deposited  in  said  bank  during  the 
time  said  Gibbs  was  a  member  thereof,  and  un- 
paid, with  what  interest  may  be  due  thereon. 

The  first  question  is.  Have  the  exceptants 
proved  this  was  a  partnership,  of  which  Henry 
Gibbs  was  a  member  at  the  time  they  deposited 
their  money  in  this  bank,  and  for  ail  the  debts 
and  defalcations  of  which  his  estate  is  liable? 

The  evidence  offered  by  them  shows  that  in 
September,  1873,  a  bank  was  opened  at  South 
Waverly  in  this  state;  that  it  had  over  its  door 
the  name  "The  Home  Savings  Bank;"  that  it 
organized  by  electing  a  board  of  directors  and 
a  president  and  cashier:  that  its  capital  stock 
was  divided  into  shares  of  one  hundred  dollars; 
that  to  ^acb  holder  of  stock  it  Issued  certifi- 
cates of  stock,  saying  upon  their  face  that  the 


poration,  as  people  cannot  create  corporations 
merely  by  acting  as  such;  there  must  be  at  least  an 
orKanlzatlon  under  some  ezlstlnir  charter  or  law. 
Welch  y.  Old  Dominion  Mln.  ft  R.  Go.  81 N.  Y.  8.  R. 
916. 

Do  Witt  V.  Hastings.  8  Jones  ft  8.  468,  holds  this 
also,  and  that  stock  Issue  Is  not  recognized  as  an 
act  of  user. 

So  aote  of  user  alone  will  not  establish  a  corpora, 
tlon  In  an  action  by  a  bank  to  recover  money  paid 
out  by  mistake  on  checks.  United  States  Bank  v. 
Steams,  15  Wend.  814. 

So  transacting  business  by  a  president  and  sec- 
retary will  not  raise  the  presumption  of  incorpo- 
ration.   Clark  V.  Jones,  87  Ala.  474. 

And  Issuing  a  policy  of  Insurance,  using  the 
name  **Penn  Mutual  Life  Insurance  Ck>mpany  of 
Philadelphia,**  and  having  a  president,  secretary, 
and  treasurer,  will  not  raise  the  presumption  of 
Incorporation  of  an  Insurer  where  the  premium 
note  payable  to  an  individual  was  claimed  to  belong 
to  a  foreign  insurance  corporation  which  bad  not 
complied  with  the  laws  of  tbe  state  where  suit 
was  brought.  Cunyus  y.  Guenther  (Ala.)  Nov.  2, 
1S0SL 

So  an  act  of  incorporation  will  not  be  presumed 
In  an  action  against  certain  trustees,  elders,  and 
deacons  of  a  cburch,  sued  Individually  on  a  con- 
tract under  their  seals,  which  does  not  show  that 
tbe  organissatlon  was  incorporated.  Bmst  v.  Bartle, 
1  Johns.  Gas.  810. 

Tbe  exercise  for  years  by  the  Yearly  Meeting  of 
Quakers  of  certain  acts  which  are  not  such  as  cor- 
porations are  alone  competent  and  individuals  In- 
competent to  perform,  will  not  authorize  the  pre- 
sumption of  Incorporation  so  as  to  give  power  to 
take  a  devise.  Greene  v.  Dennis,  6  Conn.  202,  16 
Am.  Dec  68.     #-    < 

Orvflle  ft  y.  R.  Co.  v.  Plumas  County  Suprs.,  87 
CU.  861.  claims  that  there  are  no  cases  holding  that 
DO  proof  to  required  of  the  corporate  existence  of 
a  plaintiff  suing  as  a  corporation  except  in  states 
where  the  pleading  waives  that  proof. 

Bat  the  exercise  of  corporate  acts  and  rights  for 
BSL.R.A. 


many  years  will  afford  tbe  presumption  of  incor- 
poration where  there  Is  a  charter.  Selma  ft  T.  B. 
Co.  V.  Tipton.  6  Ala.  787, 89  Am.  Dec.  844. 

And  the  same  applies  where  a  school  district 
claimed  to  have  been  organized  under  a  general 
act.    Bobie  v.  Sedgwick,  86  Barb.  819. 

And  the  same  applies  to  a  religious  organization 
claiming  a  devise.  Chittenden  y.  Chittenden  (N. 
Y.  Sup.  Ct.)  1  Am.  L.  Beg.  688. 

United  States  Bank  v.  Dandrldge.  26  U.  S.  18 
Wheat.  70, 6  L.  ed.  664,  holds  that  a  charter  may  be 
presumed  to  have  been  given  to  persons  who  have 
long  acted  as  a  corporation  and  assumed  the  exer- 
cise of  the  powers  of  a  corporate  body,  although 
this  question  was  not  directly  Involved  in  the 
case. 

Where  the  question  occurs  on  pleadings,  incor- 
poration may  sometimes  be  presumed.  This,  how- 
ever, may  arise  from  estoppel  although  not  ex- 
pressly given  as  a  reason  in  such  decisions. 

As  defendants  alleged  to  be  a  corporation  will 
be  presumed  to  be  incorporated,  where  they  have 
recognized  the  corporate  existence  and  acted  as 
corporators.  Tipton  Fire  Co.  v.  Bamhelsel,  92Ind. 
88, 6  Am.  ft  Eng.  Corp.  Cas.  94. 

So  where  the  defendant  is  sued  as  a  corporation 
and  answers  as  such.  Derrenbacher  v.  Lehigh 
Valley  H.  Co.  21  Hun.  612,  SO  How.  Pr.  288. 

It  will  be  presumed  on  demurrer  to  a  petition  by 
the  *'Benningrton  Iron  Company**  that  this  is  the 
name  of  an  incorporated  company  having  a  right 
to  sue  In  that  name.  Bennington  Iron  Co.  v.  Buth- 
erf  ord,  18  N.  J.  L.  106.  86  Am.  Dec.  628. 

There  being  public  and  private  statutes  relating 
to  the  incorporation  of  trustees  of  the  Methodist 
Bpiscopal  Church  in  Wisconsin  It  to  presumed  that 
trustees  of  such  a  church  are  Incorporated  where 
they  sue  as  plaintiffs  alleging  that  the  society  to 
*'duly  organized.**  Skinner  v.  Bichardson,  70  Wis. 
464. 

So  an  association  suing  as  a  corporation,  pur- 
suing corporate  forms  of  action,  will  be  presumed 
to  be  Incorporated  under  Cal.  Civ.  Code,  §  868,  pro-  ^ 
vldlng  that  due  incorporation  claimed  in  good  faith  ^ 
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bank  was  organized  under  act  of  the  l^gisla- 1 
ture  of  Pennsylvania;  that  its  authorized  cap 
ital  was  $100,000;  that  these  certificates  had 
on  their  back  blank  powers  of  attorney  for 
transfer,  and  in  all  respects  were  in  the  form 
and  style  usually  adopted  by  banks;  that  these 
certificates  when  issued,  were  signed  by  the 
president  and  cashier,  and  to  some  of  them  the 
seal  was  affixed.  It  had  a  seal  which  was 
afl[ixed  to  all  cashier's  checks;  that  said  bank 
registered  in  the  ofiSce  of  the  auditor  general, 
under  section  1  of  Act  of  June  7,  1879;  that  it 
filed  these  separate  reports  in  said  office  of  its 
net  earnings  or  income  under  the  10th  section 
of  said  Act;  that  it  also  filed  in  said  office  at 
least  six  reports  for  publication,  covering  the 
four  quarters  of  the  year  in  accordance  with 
the  requirements  of  the  Act  of  April  16.  1850, 
and  April  17,  1861;  that  it  paid  dividends  to 
its  stockholders;  that  it  failed  and  passed  into 
the  hands  of  a  receiver;  that  none  of  the  cer- 
tificates of  stock,  certificates  of  deposit,  books 
of  account  with  customers,  bills,  letters,  checks 
or  drafts  bore  upon  their  face  the  names  of 
any  member  other  than  the  president  and 
cashier,  and  the  person  to  whom  addressed  or 
issued;  that  the  transfer  of  any  stockholder's 
interest  was  at  his  own  option,  and  neither 
such  transfer  nor  the  death  of  any  stockholder 
worked  any  chanfl:e  in  the  name  or  conduct  of 
the  business;  that  so  slight  was  the  effect  upon 
the  business  of  the  death  of  Mr.  Gibbs,  that  a 
large  amount  of  claims  have  been  presented 
before  the  auditor  for  allowance,  for  money 


deposited  after  his  death;  or  deposited  before 
and  re-deposited  and  new  certificates  therefor 
issued  after  his  death.  What  is  there  in  all 
this  evidence  from  beginning  of  the  business 
to  the  failure  tending  to  prove  a  partnership? 
What  in  it  ^11  inconsistent  with  a  corporate  ex- 
istence? Only  one  thing  has  been  urged  upon 
the  auditor,  and  that  is  to  be  found  in  the  form 
of  the  reports  made  by  the  bank  to  the  auditor 
general  of  its  net  earnings  or  income  under 
§  10  of  Act  1879;  and  the  position  was  taken 
that  the  provisions  of  this  section  only  apply 
to  unincorporated  banks.  While  it  is  true  that 
in  the  printed  portion  of  these  reports  the  word 
•*firm"  is  used  instead  of  "corporation,"  yet  re- 
membering: that  these  printed  forms  were  not 
made  bj  the  bank,  but  were  sent  to  it  from 
the  auditor  general's  office;  and  that  they  were 
made  and  returned  under  an  act  which  is  not 
applicable  solely  to  unincorporated  banks,  but 
applies  to  those  which  are  incorporated  as  well, 
and  as  at  most  it  was  only  the  declaration  of 
one  member  in  the  absence  of  and  without  the 
knowledge  of  any  others,  the  auditor  does  doI 
deem  this  single  fact  sufficient  to  overcome  the 
preceding  evidence  of  the  incorporation,  or,. 
more  accurately,  to  prove  the  partnership. 

This  comprises  the  affirmative  evidence  of 
the  exceptants.  It  la  supplemented  by  some 
of  a  negative  character,  showing  that  searches 
in  the  office  of  the  recorder  of  deeds  in  this 
county  have  failed  to  find  any  record  of  this 
bank  as  a  limited  partnership;  and  that  searches 
in  the  auditor  general's  office  have  proved 


shall  not  be  inquired  into  coliatei^ally.  Lakeside 
Ditoh  Co.  V.  Crane,  80  Cal.  181. 

Id  an  action  a^ahist  a  railroad  oompany  to  re- 
cover a  statutory  penalty  allowed  against  any 
person  obstruoUoff  a  highway,  it  will  be  presumed 
that  It  is  an  incorporated  oompany,  and  as  such  Is 
allowed  under  another  statute  to  cross  highways, 
and  no  penalty  is  provided  for  the  same.  Cummins 
V.  BvansvUie  Jt  T.  H.  R.  Co.  116  Ind.  417. 

And  where  plaintitTs  claim  that  defendants  are 
liable  as  partners  and  not  as  an  incorporation  the 
presumption  will  be  against  such  claim,  if  plaintiff 
has  the  evidence  relating  thereto  In  his  control  in 
another  state  and  fails  to  produce  it»  Hallstead  v. 
Curtis,  18  L.  B.  A.  870, 148  Pa.  864. 

8.  in  erimindl  oonei. 

In  criminal  prosecutions  where  the  corporation 
is  not  a  party  but  the  question  of  Incorporation 
arises  incidentally,  as  in  embezzlement.  Incorpora- 
tion will  be  presumed  from  user  and  exercise  of 
corporate  privileges  and  acts.  Calkins  v.  State,  18 
Ohio  8t.  866, 98  Am.  Dec.  121. 

And  tbe  same  was  held  in  a  prosecution  for  burg- 
lary. State  V.  Thompson,  S8  Kan.  888, 88  Am.  Rep. 
166. 

And  for  larceny.  People  v.  Barric,  49  Cal.  842; 
Braithwaite  v.  State,  28  Neb.  882;  Smith  v.  State,  28 
Ind.  322. 

So  in  a  prosecution  for  destroying  a  vessel  with 
intent  to  injure  the  underwriters.  United  States  v. 
Amedy,  24  U.  8. 11  Wheat.  892, 6  L.  ed.  602. 

So  in  a  prosecution  for  arson  with  Intent  to  de- 
fraud the  insurance  company.  People  v.  Hughes, 
29  Cal.  257. 

And  for  obtaining  money  from  a  corporation  by 
false  pretenses.  Beg.  v.  Langton,  L.  B.  2  Q.  B.  Div. 
296. 

So  m  forgery  of  draft  on  a  corporation.  People 
V.  Frank,  28  CaL  607. 

So  in  a  prosecution  for  counterfeiting  bank 
92  L.  R.  A. 


notes,  or  having  in  one*S  possession  oounterfelt 
notes  on  an  incorporated  bank.  Beed  v.  State,  16 
Ohio,  217;  Sasser  v.  State,  18  Ohio,  458;  People  v. 
Chadwick,  2  Park.  Crim.  Bep.  168;  People  v.  Davis, 
21  Wend.  800;  People  v.  Ah  Sam.  41  Cal.  645. 

And  in  State  v.  Carr,  6  N.  H.  867,  it  was  held  that 
in  a  prosecution  for  passing  counterfeit  money  of 
a  bank  of  another  state  it  is  sufflcient  to  show  that 
such  a  bank  was  chartered,  and  it  is  wholly  imma- 
terial whether  tbe  corporation  had  complied  with 
the  requisites  of  the  charter  or  not 

And  Incorporation  will  be  presumed  from  user 
and  exercise  of  corporate  privileges  and  acts,  in  a 
prosecution  for  stealing  bank  bills,  but  some  evi- 
dence must  be  produced  from  which  incorporation 
may  be  presumed.  Johnson  v.  People,  4  Denlo, 
864;  People  v.  Caryl,  12  Wend.  647. 

And  Jones  v.  State,  6  Sneed,  846,  in  a  prosecution 
for  oounterfeitmg  required  a  copy  of  the  bank 
charter  to  be  produced,  under  Tennessee  Penal 
Code,  6  70,  providing  that  a  copy  of  a  charter  of  a 
corporation  legally  autheuticated  should  be  shown 
in  evidence  of  its  existence. 

And  Stone  v.  State,  20  N.  J.  L.  401,  holds  that  in  a 
prosecution  for  having  a  blank  unflnisbed  note  on 
an  incorporated  bank  with  intent  to  issue  the  same 
as  genuine,  strict  proof  of  incorporation  must  be 
produced. 

And  in  People  v.  Steams,  21  Wend.  400,  and  State 
V.  Calvin,  B.  M.  Charlt.  (Ga.)  161,  where  the  charge 
was  forgery,  the  charter  of  the  corporation  was 
in  fact  proved. 

But  Brown  v.  State,  11  Ohio,  276,  holds  in  a  pros- 
ecution for  acting  as  an  officer  of  an  unin- 
corporated bank,  that  since  all  tbe  laws  in- 
corporating banks  in  Ohio  are  public  laws,  the  Jury 
being  supposed  to  know  these  laws  may  presume 
that  the  tiink  operated  by  tbe  accused  was  not  in- 
corporated, if  such  was  the  fact,  thus  throwing  the 
burden  of  proving  it  to  be  incorporated  on  tbe  a^ 
cused.  J.  T. 
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equally  futHe  in  finding  any  record  of  its  in- 
corporation. From  these  two  negatives  the 
nuditor  is  arged  to  find  an  affirmative.  In 
other  words,  as  no  record  can  be  found  show- 
ing this  bank  to  have  been  a  limited  partner- 
ship or  a  corporation,  it  must  have  been  a 
fimple  partnership. 

Upon  the  certificates  issued  to  Mr.  Gibbs 
«ach  time  he  acquired  stock  in  this  bank,  it 
declared  it  was  organized  under  "Act  of  the 
legislature  of  Pennsylvania. "  If  this  was  true, 
a  search  among  those  local  acts  of  the  legisla- 
ture which  filled  our  pamphlet  laws  prior  to 
1874  might  have  been  better  rewarded. 

But  is  it  true  that  if  this  was  not  a  corpora- 
tion or  a  limited  partnership  it  follows  neces- 
sarily that  it  was  a  common  partnership  ?  This 
has  been  urged  with  much  force,  and  the  audi- 
tor admits  that  he  entertained  that  belief  at  the 
outset  of  this  case;  but  from  authority  con- 
sulted and  reflection,  he  has  come  to  a  differ- 
ent conclusion.  A  partnership  inter  9e  cannot 
result  from  any  aggregation  of  negatives.  The 
formation  of  such  a  partnership  is  a  positive 
action  and  cannot  exist  without  an  agreement 
of  some  kind  among  all  its  members.  Parsons 
in  his  work  on  Partnership,  in  discussing  who 
are  liable  as  partners,  savs:  "The  first  thing 
to  be  remembered  is  that  persons  may  be 
charged  as  partners  of  a  firm,  on  either  one  of 
two  perfectly  distinct  grounds;  one  of  them  is 
that  the  person  actually  is  a  partner,  the  other 
is  that  he  has  with  his  own  knowledge  and 
consent  held  forth  as  a  partner  to  the  per^u 
having  a  claim,  or  to  the  public  generally." 
Upon  which  of  these  two  distinct  grounds  can 
Mr.  Gibbs  be  charged  as  a  partner  in  this  case? 
Certainly  not  upon  the  first;  for  no  articles  of 
partnership  and  no  agreement  to  be  partners, 
and  no  agreement  of  any  kind  existed  between 
Mr.  Gibbs  and  the  other  stockholders;  and  no 
person  can  be  a  partner  in  fact  in  a  partnership 
having  no  existence.  If,  then,  this  estate  is  to 
be  charged,  it  must  be  upon  the  second  ground 
above  mentioned.  But  the  evidence  fails  to 
show  any  holding  forth  of  him  as  a  partner  by 
the  bank  or  by  himself.  His  name  nowhere 
appears  in  anv  business  transaction  of  the  bank 
with  others;  he  took  no  part  in  its  management 
or  control;  he  never  held  any  official  position 
therein;  no  one  of  these  complainants  knew 
that  be  was  a  stockholder  therein  at  the  time 
of  depositing  their  money;  the  bank  never 
represented  to  any  one  of  th^m  that  it  was  a 
partnership,  and  none  of  them  dealt  with  it  as 
such,  and  the  evidence  does  not  show  that  Mr. 
Gibbs  bad  any  knowledge  of  the  transactions 
between  the  bank  and  these  claimants,  or  bad 
a  personal  acquaintance  with  them.  But  on 
the  contrary  the  weight  of  the  evidence  tends 
to  show  that  this  bank  held  itself  out  to  the 
world  and  to  Mr.  Gibbs  as  a  corporation  and 
nothing  else. 

But,  it  is  said,  Mr.  Gibbs  took  dividends  on 
bis  slock,  and  hence  his  estate  is  liable  in  this 
esse.  As  tending  to  discharge  the  burden  rest- 
ing upon  the  claimants,  to  prove  that  this  bank 
was  a  partnership  instead  of  a  corporation,  the 
fact  of  the  receipt  of  dividends  does  not  go  far; 
l)ecause  the  taking  of  dividends  is  as  consistent 
with  the  corporate,  as  with  the  partnership  re- 
lation. 

Nor  does  this  fact  standing  alone  and  dis- 
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connected  with  any  i^reement  between  the 
stockholders,  or  any  holding  forth  of  Mr. 
Gibbs  as  a  partner  b^  the  bank  or  by  himself, 
or  with  any  credit  given  to  the  bank  by  the 
claimants  knowing  Mr.  Gibbs  to  be  in  any 
way  connected  therewith,  make  his  estate  lia- 
ble in  the  opinion  of  the  auditor. 

Profits  can  only  exist  after  payment  of  all 
liabilities;  and  how  any  one  who  shares  only 
in  what  may  remain  after  all  creditors  are  se- 
cured, takes  from  them  any  security,  is  not 
quite  plain.  This  is  especially  true  of  the 
banking  business  Every  man  baying  stock 
in  a  bank  that  is  conducted  upon  usual  and 
sound  banking  principles,  as  he  has  a  right  to 
expect  it  will  tie,  knows  that  he  will  get  no 
dividends,  only  such  as  may  remain  after  all 
liabilities  are  deducted.  When  a  person  in- 
duces others  to  credit  a  firm  upon  the  assur- 
ance or  belief  that  he  is  a  member  thereof,  his 
property  should  make  good  any  loss  thereby 
sustained  by  such  creditor,  whether  such  per- 
son receives  any  dividend  or  not;  but  to  hold 
one  who  puts  money  into  a  business  and  draws 
out  no  part  of  the  principal,  and  but  a  small 
part  of  the  interest,  liable  for  all  debts,  should 
rest  upon  better  reason  than  that  he  has  re- 
duced the  creditors'  security.  Mr.  Gibbs'  pur- 
chase of  this  stock  and  the  receipt  of  dividends 
thereon,  did  nothing  to  lessen  the  amount 
these  exceptants  may  or  have  realized  on  their 
claims.  He  put  in  $6,000,  and  drew  out 
$1,820,  thereby  making  the  fund  for  creditors 
$4,lb0  larger.  That  this  fund  was  diverted  or 
misappropriated,  does  not  make  him  liable;  it 
not  having  been  done  by  him  or  by  any  agent 
of  his,  in  fact  or  in  law.  It  has  tieen  saia  in 
support  of  these  claims  that  there  must  be  a 
liability  somewhere,  that  persons  doing  busi- 
ness in  this  state  must  do  it  subject  to  the  lia- 
bility either  of  incorporators,  partners,  or  in- 
dividuals. Suppose  this  is  admitted.  Is  there 
a  want  of  all  liabilitv  here?  If  this  bank  were 
solvent  to-day,  and  these  claimants  brought 
suit  against  it  as  a  corporation,  what  would 
prevent  their  recovery?  Having  declared  to 
the  world  for  nearly  eighteen  years  that  it  was 
a  corporation,  and  having  induced  these  par- 
ties to  trust  it  as  such,  what  court  would  now 
permit  it  to  defend  on  the  ground  that  it  was 
not  incorporated,  and  thereby  allow  it  to  ben- 
efit by  its  own  fraud? 

Messrs,  Willard,  Warren  A  Knapp  and 
Mercur  Ss  Mercnr,  for  appellant: 

Rightfully  dividends  can  only  be  paid  out  of 
profits. 

5  Am.  &  £ng.  Encyclop.  Law,  725;  1  Bou- 
vier  Law  Diet.  439. 

Profit  is  the  excels  of  receipts  over  expense, 
but  for  the  purpose  of  business,  and  of  facili- 
tating annual  divisions  of  profits,  a  distinction 
is  made  between  ordinary  and  extraordinary 
receipts  and  expenses;  and  whilst  all  extraor- 
dinary expenses  are  frequently  defrayed  out  of 
capital,  and  out  of  money  raised  by  borrowing, 
the  ordinary  expenses  are  defrayed  out  of  the 
returns  of  the  business;  and  the  profits  divisible 
in  any  year  are  ascertained  by  comparing  the 
ordinary  receipts  with  the  ordinary  expenses  of 
thatyear. 

2  Lindley,  Partn.  §  791,  p.  1056.     ^ 

A  participant  in  profits  directly  as  such  is  as 
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to  third  persons  a  phrtner,  wbaterer  may  be 
the  arrangement  between  the  partners. 

Edwards  v.  Tracy,  62  Pa.  8?4;  CaldweU  v. 
Miller,  127  Pa.  446. 

The  declarations  and  acts  of  an  officer  or  a 
member  of  a  partnership  firm  even,  are  bind- 
ing upon  the  other  members,  if  done  within 
the  scope  of  the  business  of  the  partnership. 

Lovdan  Sav.  Fund  8oc.  v.  Bagerstown  Sav, 
Bank,  86  Pa.  498.  78  Am.  Dec.  890. 

The  directors  of  a  company,  and  such  other 
persons  if  any,  as  may  be  entrusted  with  the 
management  of  its  affairs,  are  its  only  agents. 

1  Lindley,  Partn,  §  244,  p.  822. 

The  admissions  of  one  partner  with  refer- 
ence to  a.  partnership  transaction  are  evidence 
against  the  firm. 

1  Lindiey.  Partn.  g  264,  p.  844;  Welsh  ▼. 
8peakman,  H  Walts  &  S.  257;  7'aplor  v.  Hen- 
derson, 17  Serg.  &  R.  458:  Johnston  v.  Warden, 
8  Watts,  101;  Reed  v.  Kremer,  111  Pa.  482; 
Brarm  v.  Beecher,  120  Pa.  690. 

So  a  bank  is  bound  by  the  declarations  of 
its  officers  within  their  particular  range. 

Whart.  Ag.  §§  679,  688,  pp.  440,  451;  Ear- 
rUburgBankv.  Tyler,  8WatU&S.  878;  Spald- 
ing ▼.  Bank  of  Susquehanna  County^  9  Pa.  28; 
Bank  of  Monroe  v.  Field,  2  Hill,  445;  United 
Brethren  Mut.  Aid  8oe.  of  Pennsylvania  v.  Mc- 
Bermond,  12  W.  N.  C.  78. 

It  is  shown  by  the  reports  that  the  Home 
Sayings  Bank  did  by  its  duly  authorized  offi- 
cers, hold  themselves  out  to  the  public  that 
their  business  was  a  paitnership. 

The  Home  Savings  Bank  was '  therefore  a 
joint  stock  company  or  a  partnership. 

According  to  Parsons,  j>age  541,  Collyer, 
page  1198,  and  Cook  on  Stock  &  Stockholders, 
section  508,  it  was  a  joint-stock  company.  We 
are  inclined,  however,  to  think,  although  it 
possess  many  of  the  elements  of  a  joint-stock 
company,  it  is  nearer  a  partnership. 

Oliver's  Estate,  9  L.  R.  A.  421,  186  Pa.  58. 

But  whether  it  is  a  joint-slock  company  or 
a  partnership,  the  liability  of  the  appellant  is 
practically  the  same. 

Cook,  Stock  &  Stockholders.  §  508;  K^logg 
Bridge  Co,  v.  United  States,  15  Ct.  01.  Ill; 
Westeott  V.  Fargo,  61  N.  Y.  542,  19  Am.  Rep. 
800;  Witherhead  v.  Allen,  8  Keyes,  562. 

All  unincorporated  banks  are  partnerships. 

Hess  V.  Wertr,  4  Serff.  &  R.  859;  Witm&r  ▼. 
Schlatter,  2  Rawle,  859;  Bidgely  y.  Dobson,  8 
Watts  &  S.  118;  Beaver  y.  McQrath,  50  Pa. 
479;  Be  Fry's  Account,  4  Phila.  188;  Protchett 
y.  Schatfer,  11  Phila.  166;  ITumson's  Estate,  5 
W.  N.  C.  14. 

So  are  unincorporated  joint- stock  com- 
panies. 

Kramer  v.  Arthurs,  7  Pa.  165;  Hedge's  App. 
68  Pa.  278;  Clarke's  App.  107  Pa.  486;  Oliver's 
Estate,  supra. 

The  shareholders  are*  therefore  each  person- 
ally liable  for  all  the  debts  of  the  bank. 

2  Lindley.  Partn.  §  1088,  p.  1421;  1  Lindley, 
Partn.  §  876,  p.  518. 

Where  persons  enter  Into  articles  of  aivocla- 
tion  for  banking  purposes,  and  without  any 
charter  assume  a  name,  open  a  stock  book, 
subscribe  for  shares  of  stock,  and  a  portion 
pay  small  sums  thereon,  hold  meetings,  elect 
directors,  publish  the  names  of  such  duectors, 
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enter  into  and  transact  business  as  a  hank,  they 
are  all  liable  as  partners. 

PettU  y.  Atkins,  60  111.  454 

As  to  creditors,  each  member  of  an  insoiy^ 
ent  voluntary  association  is  liable  for  all  the 
debts  the  same  as  in  ordinary  partnerships. 

Hodgson  v.  Baldwin,  65  111.  582;  Boston  d  X 
jB.  Co.  v.  Pearson,  10  Rep.  81;  Jessup  y.  Car^ 
negie,  12  Jones  &  S.  261;  Shamburgy.  Buggies^ 
88  Pa,  148:  Clark  y.  Fletcher,  96  Pa.  416;  Shamr 
burg  y.  Abbott,  112  Pa.  6;  ChrUty  v.  SUl  131 
Pa.  492;  Weiterhausen  y.  Shaner,  29  Pitts.  L. 
J.  218. 

No  partnership  is  limited  in  Pennsylyania 
unless  it  be  formed  in  strict  compliance  with 
the  acts  of  assembly  relating  to  limited  part-^ 
nerships. 

Andrews  y.  Scfiott,  10  Pa.  47;  Richardson  v.. 
Hogg,  88  Pa.  155;  Vandikey,  Rosskam,  67  Pa. 
880;  Maloney  v.  Bruce,  94  Pa.  249;  Eliot  v. 
Himrod,  108  Pa.  679;  Hite  Nat,  Gas  Go's  App. 
118  Pa.  486;  Hitt  y.  Stetler,  127  Pa.  145;  Vin- 
home  y.  Corcoran,  4  L.  R.  A.  886,  127  Pa. 
255;  Sheble  y.  Strong,  128  Pa.  815. 

Participation  in  the  profits  must  be  consid- 
ered as  evidence  tending  to  establish  a  partner- 
ship relation,  and  in  the  absence  of  other  proof 
is  to  be  regarded  as  sufficient  to  make  out  a. 
partnership. 

Meehan  y.  Valentine,  19  W.  N.  C.  206. 

A  partnership  may  be  created  without  any^ 
express  agreement  to  that  end. 

Parsons,  Partn.  pp.  8.  9;  1  Lindley,  Partn. 

t7,  pp.  19,  20;  Cook,  Stock  &  Stockholders^ 

506;  Be  Mendenhall,  9  Nat.  Bankr.  Reg.  497;: 

Thipple  V.  Parker,  29  Mich.  869;  Foster  y. 
Pray  (Minn.)  July  17,  188«;  National  Union 
Bank  of  Watertown  y.  Landon,  45  N.  Y.  412. 

Two  things  must  be  shown  to  establish  the- 
existence  of  a  corporation  de  facto,  yiz. :  first, 
the  existence  of  a  charter  or  some  law  under 
which  such  a  corporation  with  the  powers  as- 
sumed might  be  created;  second,  a  user  by  the 
X>arty  assuming  to  be  such  corporation,  of  the 
rights  claimed  to  be  conferred  by  such  charter 
or  law. 

Methodiit  Fpiscopal  Union  Church  y.  Pickett, 
19  N.  Y.  482. 

Persons  who  enter  into  a  contract  in  the 
name  of  a  corporation  which  has  no  legal  ex- 
istence become  individually  liable  thereunder. 
One  who  contracts  with  others  under  a  corpo- 
rate name  belieying  that  he  is  contracting  with 
a  corporation,  when  none  in  fact  exists,  is  not, 
in  a  suit  against  such  persons,  to  enforce  the 
contract,  estopped  to  deny  that  they  were  a. 
corporation. 

Olenn  y.  Bergmann,  20  Mo.  App.  848;  Hurt 
V.  SaliOfury,  55  Mo.  810;  S/ieble  y.  Strong, 
supra, 

A  corporate  creditor  seeking  to  enforce  the 
payment  of  his  debt,  may  ignore  the  existencft^ 
of  the  corporation  (alleged)  and  may  proceed 
against  the  supposed  stockholders  as  partners, 
by  proving  that  the  prescribed  method  of  be- 
coming incorporated  was  not  complied  with. 

Cook,  Stock  &  Stockholders,  t^  288. 

Messrs,  D'A.  Overton  and  M.  F.  Elliott^. 
for  appellee: 

The  finding  of  fact  by  an  auditor  that  a  party 
sought  to  be  charged  as  a  partner  was  not  a 
partner,  either  in  fact  or  as  to  third  parties,. 
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being  approYed  by  the  court  below,  will  DOt 
be  reversed  in  the  supreme  court  except  for 
clear  error. 

Boffenmyef^i  Estate,  Hesi's  App,  160  Pa.  540; 
SUtens  ▼.  Philadelphia  Ball  Club,  11  L.  R.  A. 
860, 142  Pa.  5». 

A  parfnership  is  not  the  necf««sary  result  of 
an  abortive  attempt  to  oriranize  a  corporation, 
or  of  the  pnrchaAe  of  stock  in  good  faith  by  a 
person  in  an  institution  which  he  has  reason  to 
suppofle  is  legally  incorporated. 

Qartsida  Coal  Co,  v.  Maxwell,  22  Fed.  Rep. 
197,  6  Am.  &  £ng.  Corp.  Cas.  859;  Morawetz, 
Priv.  Corp.  §740;  Blanehard  v.  Kaull,  44  Cal. 
440;  Fay  v.  jfoWf .  7  Cush.  188;  Spahr  v.  Fann- 
en  Bank  of  Carlisle,  94  Pa.  429;  Cochran  ▼. 
Arnold,  58  Pa.  899;  Btef)en$  ▼.  Philadelphia 
BaU  Olub^  supra. 

Williams,  «7. ,  delivered  the  opinion  of  the 
oourt: 

This  case  involves  substantially  the  same 
question  that  was  heard  and  determined  in 
EalUtead  v.  Coleman,  148  Pa.  854,  18  L.  R. 
A.  870.  The  appellant  seeks  to  charge  the 
estate  of  Henry  Gibbs  with  money  deposited 
by  him,  as  guardian,  in  the  Home  Savings 
IBiank,  located  at  South  Waverlv,  on  the  the- 
ory that  the  bank  was  a  general  partnership, 
and  thu.  the  decedent  was  one  of  the  part- 
ners. The  appellees  deny  that  the  Home 
Savings  Bank  was  a  partnership,  and  assert 
that  the  decedent  purchased  shares  of  stock 
in  the  bank  as  and  for  the  shares  of  stock  in 
an  incorporated  bank,  and  not  otherwise.  At 
this  point  It  seems  desirable  to  define  tiie 
words  over  which  the  contest  extends. 

First.  What  is  a  corporation?  The  several 
answers  ffiven  by  text- writers  may  be  reduced 
to  the  following  formula :  A  corporation  is 
an  artificial  person  created  by  law  as  the  rep- 
resentative of  those  persons,  natural  or  arti- 
ficial, who  contribute  to»  or  become  holders 
of  shares  in,  the  property  intrusted  to  it  for 
a  common  purpose.  As  it  is  the  creature  of 
positive  law,  its  rights,  powers,  and  duties 
are  prescribed  by  the  law.  Beyond  the  le- 
gitimate purposes  which  it  was  created  to 
serve,  and  the  lines  of  limitation  the  law  has 
drawn  around  it.  It  is  without  power  to  act 
or  capacity  to  take.  Thus  a  banking  corpo- 
ration, while  fully  competent  to  do  what  is 
usual  and  necessary  in  its  own  business,  may 
not  own  and  operate  a  railroad,  or  engage 
permanently  in  any  other  business  than  that 
for  which  it  was  created.  It  has  neither  the 
legal  capacity  nor  the  right  to  do  so ;  and  if 
it  undertakes  to  go  in  any  direction  beyond 
its  corporate  powers  its  acts  are  vltra  vires. 
The  creation  of  a  corporation  is  not  within 
the  power  of  the  individuals  who  subscribe 
to  its  stock.  It  is  exclusively  the  work  of 
the  law,  and  the  best  evidence  of  the  existence 
of  a  corporation  is  the  grant  of  corporate 
powers  by  the  commonwealth. 

Second.  What  is  a  corporation  defaetof  It 
is  an  apparent  corporate  organization,  as- 
serted to  be  a  corporation  by  its  members,  and 
actually  acting  as  such,  but  lacking  the  cre- 
ative flat  of  the  law.  In  Taylor,  Priv.  Corp. 
145,  it  is  said  that  a  de  facto  corporation  may 
exist  **when  a  body  of  men  are  acting  as  a 
corporation  under  color  of  apparent  organi- 


zation,  in  pursuance  of  some  charter  or  en- 
abling act."  Their  organization  may  be 
imperfect,  so  that  upon  a  quo  warranto  they 
could  not  show  a  sufficient  compliance  with 
the  law  to  justify  the  exercise  of  corporate 
powers,  but  as  to  parties  dealing  with  them, 
and  as  to  each  other,  they  are  estopped  to 
deny  that  they  are  what  they  hold  themselves 
out  to  be.  In  a  recent  case  in  Minnesota — 
Finnegan  v.  Knights  of  Labor  Bldg,  Asso. ,  51 
Minn.  — ,  18  L.  R.  A.  778.  —  it  was  held  that 
a  de  facto  corporation  exists  when  these  three 
things  concur,  viz.,  a  law  under  which  the 
alleged  corporation  might  be  created,  an  at- 
tempt to  organize  under  the  law,  an  assump- 
tion and  exercise  of  corporate  powers  under 
such  attempted  organization.  In  Metliodist 
Episcopal,  Union  Church  v.  Pickett,  19  N.  Y. 
482,  only  two  things  were  held  necessary, 
viz.  "the  existence  of  a  charter  or  law  under 
which  a  corporation  with  the  powers  assumed 
might  be  lawfully  created,  and  a  user  by  the 
party  to  the  suit  of  the  rights  claimed  to  be 
conferred  by  such  a  charter  or  law."  Where 
there  has  been  a  substantial  compliance  with 
the  law,  the  corporation  is,  of  course,  dejure. 
Where  there  has  been  no  substantial  compli- 
ance, but  there  has  been  nevertheless  an  as- 
sumption and  exercise  of  corporate  powers  in 
pursuance  of  an  attempted  organization,  the 
al  leged  corporation  is  such  de  facto  only.  The 
Minnesota  courts  hold  the  correct  rule,  and 
three  things  are  necessary  to  create  the  lia- 
bility: A  law  or  charter  under  which  an 
organization  de  jure  might  be  effected*;  an 
attempt  to  organize,  which  falls  so  far  short 
of  the  requirements  of  the  law  or  charter  aa 
to  be  ineffectual ;  an  assumption  and  exercise 
of  corporate  powers  notwithstanding  the  fail- 
ure to  comply  with  the  law  or  charter. 

Third.  What  is  a  partnership?  Perhaps 
the  best  definition  is  that  given  by  Story :  A 
relation  created  by  a  **  contract  between  two 
or  more  persons  to  place  their  money,  effects, 
labor,  or  skill,  or  some  or  all  of  them,  in 
lawful  commerce,  and  divide  the  profits  be- 
tween them."  Its  foundation  is  a  contract, 
express  or  implied.  It  results  from  the  act 
of  the  parties,  not  from  the  act  of  the  law. 
Hedge's  App,  63  Pa.  278 ;  17  Am.  &  Eng. 
Encyclop.  Law,  829.  See  also  Moddexcell  v. 
Keever,  8  Watts  &  S.  68 ;  Cfiannel  v.  Fassitt, 
16  Ohio,  166;  Murray  v.  Bogert,  14  Johns. 
818,  7  Am.  Dec.  466 ;  Phillips  v.  Phillips,  49 
111.  487.  But  as  to  third  parties  one  may  be 
held  liable  as  a  partner  by  implication  of 
law  arising  upon  his  own  acts,  contrary  even 
to  his  own  intention.  Thus  the  officers  and 
acting  members  of  a  corporation  de  facto  may 
be  liable  as  partners  if  their  conduct  has  led 
others  to  trust  the  concern  upon  that  basis. 
Stafford  Nat  Bank  v.  Palmer,  47  Conn.  443. 
But  without  a  contract  of  partnership,  or  such 
acts  and  declarations  as  lead  others  to  infer 
its  existence,  and  to  extend  credit  on  that 
basis,  there  is  no  foundation  on  which  lia- 
bility as  a  partner  can  rest.  The  best  evi- 
dence of  the  existence  of  a  partnership  is  the 
contract  creating  it.  If  proof  of  the  contract 
is  not  within  reach,  its  existence  may  be  in- 
ferred from  proof  of  contribution  to  the  part- 
nership stock.  If  direct  proof  of  contribution 
cannot  be  had,  it  may  be  inferred  from  par- 
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ticipation  in  profits.  In  the  absence  of.  all 
this,  the  acts  and  declarations  of  the  parties 
fiought  to  be  charged  may  be  resorted  to. 
Participation  in  profits  is  not  conclusive 
proof  of  the  existence  of  the  partnership  re- 
lation (Edwards  v,  Tracy,  62  Pa.  374)  ;  but 
both  in  England  and  in  this  country  it  is 
cogent  evidence  upon  the  question.  It  puts 
the  defendant  upon  his  proofs  explanatory  of 
the  fact.  If  he  is  able  to  show  that  such 
participation  was  referable  to  some  other  rea- 
son, such  as  compensation  for  services  ren- 
dered by  him  as  agent,  broker,  salesman,  or 
otherwise,  the  prima  fades  is  overcome.  So, 
if  the  participation  in  the  profits  is  refer- 
able to  some  other  relation  than  that  of  part- 
nership between  the  participants,  such  as 
membership  in  a  joint-stock  association  or  a 
corporation,  the  effect  of  proof  of  participa- 
tion will  be  overcome. 

In  the  light  of  these  well -settled  rules,  let 
us  consider  briefly  the  position  of  the  parties, 
and  the  important  findings  of  fact  made  by 
the  learned  auditor  in  this  case.  The  claim- 
ant's right  to  share  in  the  fund  in  court  rested 
on  the  theory  that  the  Home  Savings  Bank, 
.  in  which  the  money  of  his  wards  had  been 
deposited,  was  a  partnership,  and  that  the 
decedent  was  a  partner.  The  burden  of  prov- 
ing the  fact  that  the  bank  was  a  partnership 
was  on  him ;  and,  as  was  said  in  Halhtead 
V.  Coleman,  143  Pa.  354,  18  L.  R.  A.  370, 
'^  until  that  proof  was  given,  the  defendants 
were  not  called  upon  to  enter  upon  their  de- 
fense." The  proof  made  upon  this  subject 
showed  the  organization  of  a  bank  under  the 
name  of  the  Home  Savings  Bank,  with  a 
president,  cashier,  and  a  board  of  directors. 
This  is  the  mode  of  organization  usually 
adopted  by  corporations,  and  did  not  tend  to 
prove  a  partnership.  It  was  then  shown  that 
the  decedent  bought  and  held  certificates  of 
«tock  in  the  bank,  after  Its  organization, 
which  recited,  not  the  formation  of  a  partner- 
ship, but  the  organization  of  a  bank  under 
the  laws  of  the  state,  and  the  division  of  its 
oapital  into  shares  of  ifllOO  each.  This  is  not 
the  usual  way  in  which  partnerships  are 
created  and  partners  admitted.  It  is  the 
usual  way  in  which  stocks  are  issued  and 
transferred  in  corporations.  Proof  was  then 
made  of  the  receipt  by  the  decedent  of  sev- 
eral dividends  upon  bis  stock.  These  did 
not  purport  to  be  shares  in  the  profits  of  firm 
business,  but  dividends,  declared  in  the  man- 
ner usual  among  corporations,  upon  the  stock 
of  the  bank;  and  were  paid  by  dividend 
checks  drawn  under  the  authority  of  a  board 
of  directors.  The  only  other  evidence  was 
the  returns  made  by  the  officers  of  the  bank 
under  the  Tax  Law  of  1879,  which  threw 
very  little  light  upon  the  character  of  the 
organization  of  the  bank.  Upon  this  proof 
the  questions  for  the  auditor  were  whether 
the  bank  was  shown  to  be  a  partnership,  and 
the  decedent  a  partner.  The  bank  did  busi- 
ness for  a  number  of  years,  and  then  failed. 
Its  books  and  papers  were  in  the  hands,  or 
subject  to  the  control  of,  the  receiver.  The 
manner  of  its  organization  was  not  shown. 
The  partnership  agreement,  if  any  such  ex- 
isted, was  not  produced.  No  proof  was  given 
that  the  officers  or  stockholders  claimed  or 
22  L.  R.  A. 


held  out  to  the  public  that  the  stockholders 
were  partners,  or  the  bank  a  partnership  en- 
terprise. It  was  not  alleged  that  the  decedent 
participated  in  any  manner  in  the  business, 
or  exercised  any  control  over  it.  The  whole 
case  against  him  rested  on  the  fact  that  he 
had  purchased  shares  in  a  bank,  then  organ- 
ized and  doing  business,  and  received  div- 
idends declarea  by  the  directors,  and  paid  to 
him  in  a  CHshier's  check.  Wo  are  not  sur- 
prised that  the  learned  auditor  was  led  to 
ask,  ^What  is  there  in  all  this  evidence, 
from  the  beginning  of  the  business  to  the 
failure,  tending  to  prove  a  partnership V'*  nor 
that  he  answered  his  own  question  by  holding 
that  this  proof  was  insufficient  to  establisii 
prima  facie  the  existence  of  the  partnership 
relation.  On  the  other  hand,  there  was  much 
tending  to  show  that  Henry  Gibbs  understood 
that  he  was  the  holder  of  stock  in  an  incor- 
porated bank,  and  that  the  bank  assumed  and 
exercised  corporate  powers,  and  was  dealt 
with  by  the  public  as  a  corporation.  The 
form  of  its  certificates,  the  manner  of  their 
transfer,  the  election  of  directors  by  the  stock- 
holders, the  management  of  the  business  of 
the  bank  by  the  directors  and  the  officers 
elected  b^  thdVn,  the  mode  of  declaring  and 
payin/i:  dividends,  were  all  suggestive  of  a 
corporation.  They  were  not  suggestive  of  a 
partnership.  We  are  unable,  therefore,  to 
say  that  the  auditor  erred  in  finding  that  the 
bank  was  not  shown  to  be  a  partnership.  The 
learned  judge  who  heard  the  exceptions  to 
this  report  seems  to  have  concurred  with  the 
auditor,  and  we  require,  under  such  circum- 
stances, to  be  satisfied  that  a  mistake  was 
made  before  interfering  with  the  findings. 
We  are  not  so  satisfied ;  but  are  of  opinion 
that  the  state  of  the  evidence  justified  the 
auditor's  conclusion.  This  disposes  of  the 
whole  case.  It  is  said  with  earnestness  and 
energy  that  this  is  a  case  in  which  the  de- 
positors deserve  protection.  We  assent  to 
this  proposition.  We  can  extend  protection 
to  them,  however,  in  accordance  with  the 
established  rules  of  law,  and  in  no  other 
manner.  What  the  Home  Savings  Bank  was 
in  its  organization,  in  what  capacity  those 
who  held  its  stock  were  liable  to  its  deposi- 
tors, are  questions  not  now  before  us.  It  may 
have  been  a  corporation  dejure,  a  corporation 
de  facto,  a  joint-stock  association,  or  a  gen- 
eral partnership,  so  far  as  we  are  able  to 
declare.  What  we  say  is  that  the  evidence 
in  this  case  is  not  sufficient  to  make  a  case, 
prima  facie,  against  Henry  Gibbs  as  a  part- 
ner, or  the  bank  as  a  general  partnership.  It 
does  not  appear  that  the  bank  was  organized 
as  a  partnership,  conducted  business  as  a 
partnership,  or  held  itself  out  to  the  publio 
as  such.  It  does  not  appear  that  Gibbs  un- 
derstood the  bank  to  be  other  than  what  his 
certificates  of  stock  indicated.  Or  that  he 
treated  the  business  of  the  bank  as  that  of  a 
firm,  or  exercised  the  slightest  control  over 
or  influence  upon  it,  or  misled  the  appellant 
or  any  other  depositor  by  act  or  word  as  to 
his  relation  to  it.  What  does  appear  is  that 
he  purchased  shares  of  stock  in  the  usual 
manner,  and  received  some  dividends  there- 
on. These  circumstances  are  naturally  ref- 
erable to  the  relation  of  a  stockholder  to  a 
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corporation;  and,  standing  alone,  are  not 
proof,  prima  facie,  of  the  appellant's  prop- 
osition that  the  bank  was  organized  as  a 
partnership,  and  that  the  purchase  of  shares 
of  stock  made  Gibbs  a  partner.  If  he  had 
received  profits  from  a  business  apparently 
conducted  by  a  partnership,  he  would  have 
been  put  upon  his  explanation,  and,  failing: 
to  make  one,  would  have  been  held  to  be  a 
partner.  The  burden  in  that  case  would  have 
been  on  him.  Having  leceived  dividends, 
declared  by  a  board  of  directors  upon  the 
stock  into  which  the  capital  of  the  bank  was 
•divded,  he  could  rest  securely  upon  the  ap- 
parent character  of  the  transaction  and  the 
inferences  naturally  to  be  drawn  from  it. 
The  burden  of  ezpfanation  necessary  to  give 
another  character  to  the  dividend  declared, 
and  to  the  stock  on  which  it  was  paid,  was 
on  him  who  asserted  that  such  other  was  the 
true  character  of  these  circumstances. 

It  was  also  said  in  the  argument  that  the 
recitals  in  the  stock  certificates  are  not  evi- 
dence of  actual  incorporation  as  against  a 
stranger.  This  must  be  granted.  They  do 
not  prove  incorporation;  but  the  appellees 
are  not  bound,  upon  the  evidence  in  this 
case,  to  prove  incorporation.  The  significant 
question  is,  Where  is  the  proof  that  this  bank 
was  organized  or  conducted  as  a  partnership 
concern?  The  certificates  do  not  prove  that, 
but  the  inferences  naturally  drawn  from  them 
tend  the  other  way.  It  will  not  do  for  the 
appellant  to  say :  **We  have  shown  that  the 
decedent  was  a  stockholder  in  this  bank,  and 
received  dividends  upon  his  stock.  Now  you 
must  show  that  the  bank  was  incorporated, 


or  be  1  iable  to  us  as  a  general  partner. "  This 
is  attempting  to  change  the  burden  of  proof. 
Again,  the  learned  counsel  says :  "  This  is 
the  sole  fact  [the  form  of  the  certificate]  that 
is  before  the  court,  and  if  it  is  sufficient  to 
authorize  a  court  to  find  an  incorporation  in 
this  case,  why  is  it  not  in  any  other?**  The 
court  below  did  not  find  that  the  bank  was 
a  corporation.  That  question  was  not  before 
it.  It  was  alleged  by  the  appellant  to  be  a 
partnership,  but  the  auditor  and  the  judee 
of  the  court  below  regarded  the  evidence  in 
support  of  that  allegation  insufficient  to  jus- 
tify a  finding  that  the  bank  w&g  not  **  organ- 
ized by  act  of  the  legislature  of  Pennsyl- 
vania** as  its  certificates  alleged,  but  by  the 
parties  as  copartners.  The  appellant  failed, 
not  because  the  bank  was  held  to  be  a  cor- 
poration, but  because  it  was  not  shown  to  be 
a  partnership.  Until  evidence  in  support  of 
the  appellant'?  position  is  given  sufficient  to 
lead  fairly  to  the  conclusion  that  the  bank 
was  organized  as  a  partnership,  or  that  Henry 
Gibbs  contracted  to  become  a  partner  when 
he  bought  his  stock,  or  that  he  led  the  pub 
lie  by  his  acts  and  declarations  to  deal  with 
him  or  the  bank  on  the  basis  of  his  being  a 
partner,  there  is  nothing  that  makes  it  the 
duty  of  his  representatives  to  enter  upon  a 
defense,  or  that  makes  it  possible  for  the 
court  to  decide  upon  the  character  of  the 
bank.  In  such  a  state  of  the  evidence  the 
court  can  only  say  as  the  court  below  said 
in  this  case,  *^it  is  not  shown  that  the  bank 
is  a  partnership,**  and  for  that  reason  the 
claimant  fails.  The  assignments  of  error  are 
not  sustained,  and  the  d^ee  is  affirmed. 


MASSACHUSETTS   SUPREME    JUDICIAL  COURT. 


Eva  T.  ENGEL 

V. 

NEW  YORK,  PROVIDENCE  &  BOSTON 
R.  CO. 


A  railroad  track  owned*  maintained* 
and    repaired  by  a    mannfactnring 


company  and  used  by  a  railroad  com- 
pany oqJf  under  a  lloense  or  invitation  to  de- 
liver freight  under  a  contract  i9  not  a  T>art  of  the 
railroad  company*s  ^'ways,^*  wlthio  the  meaning 
of  Btat.  1887,  chap.  270,  §2,  creatinir  a  liability  for 
the  deatn  of  an  employ6  by  reason  of  any  defect 
In  such  ways. 

(December  ft,  1803w) 


JHonL—Lidbiltty  of  raUroad  company  to  empUiyS 
for  injuries  received  in  the  line  of  Me  duty  from 
defeetice  track  not  ovmed  hy  the  maeter^ 

This  question  seems  to  have  arisen  in  very  few 
cases.  So  far  as  the  courts  have  passed  upon  the 
question  tbey  seem  to  agree  that  if  the  employer 
has  practlQally  made  the  track  where  the  injury 
occurs  its  own  it  will  be  held  responsible  for  its 
condition:  as  stated  in  the  brief  and  dissenting 
opinion  in  Enobl  v.  Nbw  York,  FBOVZDMirox  & 
BoeroN  B.  Co. 

In  Stetler  v.  Chicago  ft  N.  W.  B.  Co.,  48  Wis.  m, 
the  court  says  that  the  authorities  are  quite  uni- 
form that  one  railroad  track  using  the  tracks  of 
another  for  the  purposes  of  its  business  should  be 
responsible  to  passengers  and  owners  of  property 
by  reason  of  the  defective  condition  of  such 
tracks,  and  further  states  that  the  same  rule 
should  apply  between  the  railroad  company  and 
its  employes. 

So  it  has  buen  held  that  it  U  no  defense  to  a  rail- 
92  L.  liA. 


road  company  sued  for  an  injury  to  a  servant  by 
reason  of  an  unsafe  track,  that  the  track  is  owned 
by  another  company  and  only  used  by  the  employ- 
er under  a  contract  which  bind?  the  owner  to 
make  repairs  to  be  paid  for  Jointly  by  the  two 
companies.  Smith  v.  Memphis  &  L.  K.  Co.  18  Fed. 
Bep.8(H. 

So  in  a  case  where  the  employ^  was  injured  by  a 
defect  in  the  roadbed  while  attempting  to  couple 
cars,  it  was  held  that  the  fact  that  the  track  where 
an  injury  occurred  did  not  belong  to  the  master 
was  no  defense,  if  it  negligently  used  the  defective 
track.  Littie  Bock  ft  Ft.  &  B.  Co.  ▼.  Cagle,  53  Ark. 
847. 

And  it  has  been  stated  that  where  the  employA 
of  a  railroad  company  is  directed  to  use  the  road 
of  another  company  in  the  business  of  his  employ- 
er, he  has  the  right  to  treat  such  road  as  the  ruad 
of  the  company  employing  him:  and  every  rail- 
road company  whose  employes  use  the  road  of  an- 
other compaoy  under  its  direction  or  for  its  bene- 
fit owes  it  as  a  duty  to  such  employes  to  see  that 
such  road  Is  not  in  a  condition  wliioh  will  unneo- 
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EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Worcester  County 
vhich  resulted  in  a  yeidict  in  favor  of  defend- 
anl  in  an  action  brought  to  recover  damages 
for  the  death  of  defendant's  employe  because 
of  an  alleged  defect  in  its  way,  within  the  pro- 
Tisions  of  Statute  1887,  chap.  270.  §  2.  Judg^ 
ment  on  tfie  Tsrdiet, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Frank  M*  Forbnah  and  John 
W.  Keith»  for  plaintiff: 

The  wooden  structure  crossed  the  track  at  a 
height  less  than  that  required  by  the  statute 
and  did  not  bave  any  guards  as  required  by 
the  statute. 

Pub.  Stat.  chap.  112,  §8  120, 160. 

The  way  was  constructed  and  used  for  the 
special  purpose  of  moving  freight  by  the  means 
of  railway  cars.  Its  operation  was  confined 
to  the  exclusive  use  of  the  defendant  corpora- 
tion. The  defendant  corporation  received  com- 
pensation for  the  transport  of  freight  over  this 
particular  track  in  the  same  manner  as  for 
similar  transport  of  freight  over  its  main  line 
or  any  other  tracks  operated  and  controlled 
by  it. 

In  Com,  T.  Boston  d  L.  R.  (Jo,,  126  Mass.  61, 
under  circumstances  far  from  presenting  the 
strength  of  the  plaintiff's  contention  in  the  case 
At  bar,  the  court  found  the  place  of  the  acci- 
dent to  be  upon  a  way  operated  and  main- 
tained by  the  defendant. 

In  sutler  Y,  Chicago  ib  N.  W,  R.  Co,,  46  Wis. 
497,  Taylor,  J,,  in  delivering  the  opinion  of 
the  court,  says:  "The  authorities  are  quite 
uniform,  that  where  one  railroad  company 
uses  the  track  of  another  company  for  the  pur- 
pose of  transporting  passengers  or  property, 
the  company  transporting  the  persons  or  prop- 
erty is  liable  for  any  damages  which  may  be 
sustained,  either  by  the  passenger  or  by  the 
owners  of  the  property  so  transported,  caused 
by  any  defects  in  the  road  of  the  other 
company  so  used.  .  .  .  We  are  also  of 
the  opinion  that  the  same  rule  should  apply 
as  between  the  railroad  company  and  its  em- 
ployes." 

This  decision  was  upheld  when  the  same 
case  again  came  before  the  supreme  court  of 
Wisconsin  in  49  Wis.  609. 

The  same  doctrine  is  laid  down  in  Little 
Bock  ik  Ft,  8,  R  Co.  v.  Gagle,  58  Ark.  847. 


See  also  Wisconsin  Cent,  R.  Co.  v.  Boss,  142 
111.9. 

It  may  be  observed  that  the  machinery  or 
plant,  etc.,  need  not  be  the  property^  of  the 
employer,  the  words  of  the  act  being  ap- 
parently chosen  so  as  to  avoid  this  restriction. 

Roberts  &  Wallace,  Employer's  Liability. 
8d  ed.  p.  248. 

In  John  V.  Baeon,  L.  R  5  C.  P.  487,  89  L. 
J.  C.  P.  866,  the  defendant  was  held  liable  for 
the  state  of  a  hulk  belonging  to  a  third  person, 
which  he  was  allowed  to  use  for  his  own  pur- 
poses, on  the  ground  that  it  was  under  his 
control,  and  that  he  had  Invited  the  plaintiff 
to  come  on  board  it 

Mr.  William  A.  Oile,  for  defendant: 

The  provision  of  Pub.  Stat.,  chap.  112,  S 120. 
ia  as  follows:  "If  the  railroad  is  constructed 
to  pass  under  the  way — no  bridge  for  any  pur- 
pose shall  be  "constructed  over  a  railroad  at  a 
height  less  than  eighteen  feet  above  the  track 
of  said  railroad,  except  by  consent  in  writing 
of  the  board." 

This  section  must  be  held  to  mean  the  way 
referred  to  in  the  preceding  or  119th  section, 
which  is  a  "highway  or  other  way,"  and  it  has 
been  held  this  does  not  include  a  private  way. 

Bee  Boston  Gas  Light  Co.  ▼.  Old  Colony  db 
N,  R,  Co,  14  Allen,  444. 

The  fact  that  the  defendants  used  the  track 
of  the  Washburn  &  Moen  Manufacturing 
Company  for  the  purpose  of  receiving  and 
discharging  the  freight  of  that  manufacturing 
company  does  not  make  that  tiack  a  part  of 
the  ways,  works,  and  machinery  within  the 
meaning  of  the  Employers'  Liability  Act. 

The  '*ways,  works,  and  machinery"  for 
which  an  employer  can  be  held  responsible 
must  be /'something  provided  by  the  em- 
ployer." 

Coffee  Y.  New  York,  JIT.  E.  db  H.  R.  Co.  155 
Mass.  21. 

Where  there  was  a  defective  track  used  bv 
one  corporation  over  which  it  has  no  control, 
said  track  does  not  by  the  occasional  or  fre- 
quent use  of  said  track  render  the  corporation 
using  said  track  liable  for  its  defects  as  a  part 
of  their  ways,  works,  and  machinery. 

Trask  V.  Old  Colony  R  Co.  156  Mass.  298. 

Knowledge  of  a  defect  and  appreciation  of 
the  danger  by  an  employ6  is  a  defense  under 
the  Employers'  Liability  Act. 


essarily  endanger  their  lives  or  limbs.  Wlsoonsln 
Cent.  R.  Go.  v.  Rose,  142  Dl.  9. 

If  private  parties  owning  a  spur  track  have  al- 
lowed it  to  be  and  remain  out  of  repair  and  in  a 
danirerous  condition  for  use  for  railroad  purposes* 
a  railroad  company  voluntarily  running  its  trains 
upon  it  is  responsible  for  Injuries  to  lis  employ^ 
by  reason  of  the  defective  condition  of  the  track, 
although  the  trains  were  running  carefully  and 
slowly,  and  it  is  immaterial  tbat  a  state  statute  re- 
quires the  delivery  of  goods  at  their  destination 
over  the  tracks  not  belouging  to  the  carrier. 
Stetler  v.  Chicago  &  N.  W.  R.  Co.  48  Wis.  609. 

A  distinction  was  made  in  Trask  v.  Old  Colony 
R.  Co.,  166  Mass.  296,  which  seems  to  have  been  de- 
veloped somewhat  more  fully  in  Enqbl  v.  New 

YOBK,  PBOVIDENOK  &  BOSTON  R.CO. 

In  Trask  v.  Old  Colony  R.  Co.,  166  Mass.  298,  it  was 
held  that  while  it  may  not  be  necessary  to  ren- 
der the  employer  liable  for  injury  to  the  employ^ 
22  L.  R.  A. 


that  the  track  should  belong  to  him,  yet-  it  should 
at  least  appear  that  he  has  control  of  it  and  that  it 
Is  used  in  his  business  by  his  authority,  express  or 
implied,  and  it  was  therefore  held  that  the  mere 
fact  that  the  employer  in  exchanging  cars  with 
another  company  occasionally  runs  its  engines  oa 
to  the  latter*8  track  will  not  render  it  lifibie  for  in- 
juries to  the  employ^,  if  the  employer  has  no  con- 
trol over  the  track  so  used. 

Another  distinction  1b  that  a  railroad  company 
sending  its  locomotive  engineer  (employed  by  the 
month)  with  one  of  its  engines  to  haul  temporarily 
for  another  company  the  tarains  of  the  latter  over 
the  line  of  such  latter  company,  is  not  responsible 
to  the  engineer  for  the  bad  condition  of  the  track 
nor  for  the  want  of  adaptation  of  the  engine  to 
the  track,  it  not  being  alleged  that  the  employer 
company  knew  of  such  bad  condition  or  want  of 
adaptation,  and  concealed  its  information.  Bun- 
lap  ▼.  Richmond  Jt  D.  R.  Co.  SI  Ga.  136.    H.  P.  F. 
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€tMaley  y.  Btmth  BMtan  Oaa  Light  Co.  158 
Mass.  185. 

Holmes,  J,,  delivered  the  opinion  of  the 
court : 

This  is  an  action  brought  under  Stat.  1887, 
chap.  270,  §  2,*  to  recover  damages  for  the 
death  of  the  plaintiff's  intestate  through  an 
alleged  defect  in  the  condition  of  the  defend- 
ant's ways.  The  question  is  whether  the 
<'ause  of  the  accident  is  within  the  statute. 
The  deceased  was  killed  by  bein^  knocked 
off  a  car  of  the  defendant  by  a  slanting  bridji^ 
or  chute  OYer  the  track  between  two  buildings 
of  Uie  Washburn  &  Moen  Manufacturing 
Company,  in  that  company's  yard.  The  track 
was  that  company's  track,  owned,  main- 
tained, and  repaired  by  It,  the  bridge  of 
course  was  its  bridge,  and  the  defendant  came 
on  the  track  only  as  licensee  or  invited  under 
a  contract  by  which  the  defendant  delivered 
freight  in  the  Washburn  &  Moen  Company's 
yard  on  certain  terms.  A  majority  of  the 
court  are  of  opinion  that  the  track'  was  no 
part  of  the  defendant's  ways,  within  the 
meaning  of  the  statute. 

We  could  not  come  to  a  different  result 
without  repudiating  the  reasoning  of  Tra$k 
Y.  Od  Colony  B,  Co,,  156  Mass.  298,  804,  and 
the  tests  sanctioned  by  that  case  and  by  Coffee 
V.  New  York,  N,  H.  dk  H,  R.  Go,,  165  Mass. 
21,  28.  See  also  Regan  v.  Donovan,  159  Mass. 
1.  The  track  is  not  provided  by  the  defend- 
ant, or  subject  to  its  control.  In  the  language 
of  Roberts  &  Wallace  (Employer's  Lia- 
bility, 8ded.  249),  the  defendant  had  not 
adopted  it  as  its  own.  We  are  not  dissatisfied 
with  these  tests,  and  we  think  that  neither 
the  language  of  the  statute  nor  good  sense 
would  permit  us  to  hold  an  employer  liable 
tinder  the  act  for  defects  which  he  cannot 
help,  in  a  place  out  of  his  control,  to  which 
his  employes  once  in  a  while  may  be  called 
for  a  few  minutes.  It  will  be  understood  that 
our  view  by  no  means  requires  ownership  as 
41  condition  of  the  defendant's  liability. 

The  words  of  the  act  are,  **  which  arose  from 
or  had  not  been  discovered  or  remedied  owing 
to  the  negligence  of  the  employer  or  of  any 
person  in  the  service  of  the  employer  and  in- 
trusted by  him  with  the  duty  of  seeing  that 
the  ways  .  .  .  were  in  proper  condition." 
These  words  mean  that  the  defect  must  be 
one  which  the  employer  has  a  right  to  remedy 
if  he  does  discover  it^  and  of  a  kind  which 
it  is  possible  to  charge  a  servant  with  <he 
duty  of  setting  right.  They  cannot  be  made 
clearer  by  discussing  the  principles  of  com- 
mon-law liability,  or  by  referruig  to  decis- 
ions uj>on a  wholly  different  kind  of  statute, 
like  Com.  v.  Boiton  db  L.  R.  Co,,  12fi  Mass. 

Our  decision  may  not  leave  the  plaintiff 
remediless.    If  there  was  a  defect,  it  is  pos- 


^ivlnir  a  rlfftat  of  action  against  the  employer 
for  the  death  of  the  employ^  where,  in  the  exercise 
of  due  care  and  diligence*  he  Is  killed  by  reason  of 
any  defeot  in  the  condition  of  the  ways,  works,  or 
machinery  connected  with  or  used  In  the  business 
•of  the  employer,  which  arose  from,  or  had  not  been 
discovered  or  remedied  owlnjr  to,  the  negligence  of 
the  employer,  or  of  any  person  in  the  service  of  the 
•employer,  and  intrusted  by  him  with  the  duty  of 
^seeing  that  the  ways,  works,  or  machinery  were  in 
proper  condition. 


sible  that  there  may  be  a  liability  ou  the  part 
of  the  Washburn  &  Moen  Company.  Fin' 
negan  v.  FaU  River  Gas-  Works  Co.  159  Mass. 
811 ;  Ga>ome  v.  Morgan,  130  Mass.  102,  104, 
89  Am.  Rep.  487. 
Judgment  on  the  terdid. 

Knowlton,  J,,  dissenting: 

The  opinion  of  the  majority  of  the  court 
puts  upon  an  important  clause  of  the  Em- 
ployers' Liability  Act  a  construction  which 
seems  to  me  wrong.  The  track  on  which  the 
plaintiff's  intestate  was  killed  was  of  the 
same  kind,  and  used  by  the  defendant  in  the 
same  way,  as  ordinary  side  tracks  constructed 
for  the  delivery  of  freight  to  manufacturing 
companies  having  works  near  the  line  of  a 
railroad.  It  was  used  by  the  defendant  in 
the  transportation  of  freight  for  hire.  Freight 
carried  over  the  defendant's  railroad  was  re- 
ceived and  delivered  at  the  works  of  the 
Washburn  &  Moen  Manufacturing  Company 
without  extra  charge,  the  price  paid  for  trans- 
portation to  and  from  other  stations  including 
the  transportation  over  this  track.  Freight 
sent  away  by  other  railroads  or  received  from 
them  was  carried  over  this  track  by  the  de- 
fendant for  a  stipulated  price  paid  by  the 
Washburn  &  Moen  Manufacturing  Company. 
There  can  be  no  doubt  that  if  the  defendant 
had  owned  the  track  it  would  have  been  a 
part  of  its  ways  and  works,  within  the  mean- 
ing of  the  statute.  Is  such  a  track  any  the 
less  a  part  of  the  ways  and  works  of  a  rail- 
road company,  as  between  the  company  and 
its  employ^,  if  it  is  hired  from  a  third  party, 
or  furnished  for  use  by  the  owner  of  the 
freight?  If  it  is  owned  and  kept  in  repair 
by  the  freight  owner,  that  fact  presumably 
is  taken  into  account  in  fixing  the  terms  on 
which  the  freight  is  carried,  and  its  use  by  the 
carrier  in  his  business  is  in  that  way  paid  for 
by  the  carrier  as  much  as  if  it  were  hired  from 
a  third  party.  The  statute  is  intended  to  de- 
fine the  rights  and  liabilities  of  employer  and 
employ^.  The  question  what  constitutes  the 
ways,  works,  or  machinery  is  a  question 
which  arises  only  between  employer  and  em- 
ploys, and  should  be  answered  in  such  a  way 
as  to  give  effect  to  the  meaning  of  the  stat- 
ute. The  employ^  finds  a  track  of  this  kind 
used  like  other  side  tracks  belonging  to  the 
corporation,  adapted  to  the  convenient  trans- 
action of  its  freighting  business.  Ordinarily, 
he  has  no  means  of  knowing  whether  tlM 
track  is  owned  and  maintained  by  the  rail- 
road corporation  or  by  the  manufacturer 
whose  freight  is  Drought  over  it.  All  he  can 
see  or  know  is  that  it  is  connected  with,  and 
used  in,  the  business  of  the  corporation  in 
delivering  freight.  Whether  an  additional 
price  is  paid  for  the  transportation  of  its  cars 
or  of  the  cars  of  other  railroads  over  that 
track  he  does  not  know,  nor  is  it  important 
for  him  to  know.  It  is  a  place  specially 
fitted  for  the  work  of  his  employer,  on  which 
his  employer  sets  him  at  work,  and  in  which 
the  employer  presumably  has  rights  for  the 
time  being.  It  ought  to  make  no  difference 
under  the  statute  how  the  employer  procures 
the  ways,  works,  or  machinery  connected 
with  and  used  in  his  business,  or  by  what 
kind  of  title  he  holds  them.    So  long  as  they 


Digitized  by  V^OOQ  IC 


,  MA88ACHUBBTTS  S0PBEMU  JUDICIAL  COUBT. 


Dec., 


are  connected  with  his  business,  and  used  in 
it,  it  is  his  duty  to  have  them  safe,  so  that 
his  employes  may  not  be  unnecessarily  ex- 
posed to  danger.  If  another  owns  and  fur- 
nii^es  them,  and  agrees  to  keep  them  safe,  it 
is  his  duty,  as  between  him  and  his  employe, 
to  see  that  the  owner  properly  does  what  he 
agrees  to  do. 

It  is  a  general  rule  at  the  common  law  that 
a  railroad  corporation  is  liable  for  an  injury 
to  a  passenger,  or  for  loss  of  freight,  arising 
from  a  defect  in  a  track  of  another  corporation 
over  which  it  runs  its  cars,  as  if  it  owned 
the  track.  As  between  the  two  corporations, 
the  only  duty  to  maintain  the  track  in  repair 
under  their  contract  may  be  upon  the  owner 
of  the  road,  but,  as  between  the  first-men- 
tioned corporation  and  a  passenger  or  owner 
of  freight,  it  is  the  duty  oi  the  carrier  to  have 
the  track  safe,  whether  it  owns  it  or  hires  it. 
McMroy  v.  Iffashua  <j^  L,  R.  Corp.  4  Cush. 
400,  50  Am.  Dec.  794 ;  McCluer  v.  Manchester 
d  L.  R.  Go.  13  Gray.  124,  74  Am.  Dec.  624 ; 
FeiiaX  v.  Middleaex  R,  Oo,  109  Mass.  898,  12 
Am.  Rep.  720;  Mureh  v.  Concord  R.  Corp, 
29  N.  H.  9,  61  Am.  Dec.  681 ;  Wabash,  St.  L. 
dh  P.  R.  Co,  V.  Peyton,  106  111.  534,  46  Am. 
Hep.  705 ;  2  Hedf.  Railroads,  4th  ed.  g  204. 
See  also  Illinois  Cent.  R.  Co.  v.  Barron,  72 
U.  8.  5  Wall.  90,  18  L.  ed.  591 ;  Prague  v. 
Smith,  29  Vt.  421,  70  Am.  Dec.  424 ;  WM  v. 
Portland  &  K.  R.  Co,  67  Mo.  117,  128. 

The  duty  of  a  railroad  corporation  to  fur- 
nish for  its  employes  safe  tracks,  cars,  lo- 
comotive engines,  and  other  machinery, 
tools,  and  appliances  with  which  its  business 
is  to  be  carried  on,  is  similar  in  kind  to  its 
duty  to  passengers  in  these  respects,  although 
the  degree  of  care  required  is  less.  In  either 
case  its  duty  is  the  same  when  the  tracks, 
cars,  and  engines  are  hired  or  used  under  a 
license  from  others,  as  when  they  are  owned 
by  the  employer.  Spaulding  v.  W.  N,  Flynt 
Granite  Co.  (Mass.)  84  N.  E.  Rep.  1134 ;  Wis- 
consin Cent.  R.  Co.  v.  Ross,  142  111.  9; 
Stetler  v.  Chicago  cfe  JV.  W,  R,  Co.  46  Wis. 
497,  49  Wis.  609 ;  Little  Rock  d  Ft.  8.  R. 
Co.  V.  Cagle,  58  Ark.  847 ;  Smith  v.  Memphis 
dt  L.  R.  Co.  18  Fed.  Rep.  304.  In  Stetler  v. 
Chicago  &  N.  W.  B.  Co.,  46  Wis.  497,  the 
facts  were  similar  to  those  in  the  case  at  bar. 
An  ice  company  laid  and  maintained  a  track 
to  its  icehouse,  which  was  used  by  the  de- 
fendant corporation  in  taking  cars  to  and  from 
the  icehouse  at  the  request  of  the  company. 
The  plaintiff  was  injured  while  assisting  in 
the  work  of  transporting  the  cars,  and  the 
defendant  was  held  liable  to  its  employ^  for 
the  defective  condition  of  the  track,  which 
the  ice  company  ought  to  have  kept  in  re- 
pair. The  court  says  in  the  opinion :  "The 
authorities  are  quite  uniform,  that  where  one 
railroad  company  uses  the  track  of  another 
company  for  the  purpose  of  transporting  pas- 
sengers or  property,  the  company  transport- 
ing the  persons  or  property  is  liable  for  any 
damages  which  may  be  sustained,  either  by 
the  passengers  or  by  the  owners  of  the  prop- 
erty so  transported,  caused  by  any  defects 
in  the  road  of  the  other  company  so  used. 
.  .  .  We  are  also  of  the  opinion  that  the 
same  rule  should  apply  as  between  the  rail- 
road company  and  its  employes.  •  .  •  In 
22  L.  R.  A. 


the  case  at  bar  there  would  seem  to  be  every 
reason  for  holding  that  the  same  rule  should 
apply.  The  company,  when  the  accident 
happened,  was  running  its  trains  over  a  short 
line  of  road,  which  terminated  at  the  main 
track  of  its  road,  which  was  never  used  as  a 
railroad  for  any  purpose  except  as  the  train© 
of  the  defendant  ran  over  it,  and  for  all 
practical  purposes  was  of  no  use  as  a  railroad 
except.as  used  by  the  defendant.  ...  Ho 
was  directed  by  the  proper  agents  of  the  de- 
fendant to  assist  in  runninor  its  cars  and  en- 
gines over  it.  As  between  itself  and  its  em- 
ployes, who  were  directed  to  use  the  road  i» 
the  business  of  the  defendant  company,  such 
employes  have  the  right  to  treat  the  road  as 
the  company's  road,  and  the  company,  as  to 
its  employes  was  bound  to  see  that  such  road, 
whilst  so  used  for  its  benefit  by  its  employes, 
was  in  such  condition  as  not  to  unnecessarily 
endanger  their  lives  or  limbs."  I  am  of 
opinion  that  a  railroad  company  is  liable  for 
an  injury  to  its  employe  in  such  a  case  at 
the  common  law,  and  the  reason  for  holding 
it  liable  seems  to  me  equally  aopHcable  to 
the  clause  of  the  Employers'  Liability  Act 
under  which  this  action  is  brought.  Indeed, 
there  is  an  additional  reason  for  giving  such 
a  construction  to  this  clause  in  the  language 
which  in  terms  includes  not  only  the  ways, 
works,  and  machinery  that  belong  to  the  em- 
ployer in  the  ordinary  sense,  but  those  which 
he  permits  to  be  used  in  his  business.  See 
also  Stat.  1893,  chap.  359. 

In  determining  whether  he  was  negligent 
in  not  discovering  or  remedying  the  defect, 
of  course  the  fact  that  another  primarily  haa 
the  duty  of  keeping  the  works  m  a  safe  con-, 
dition  is  important,  for  then  he  is  only  re- 
quired to  use  reasonable  care  and  supervision 
to  see  that  this  duty  has  been  done.  To  that 
extent,  under  his  contract  with  the  owner, 
he  has  a  right  in  the  track  and  a  kind  of  con- 
trol of  it.  In  Coffee  v.  iVew  York,  N.  H.  d 
H.  R.  Co.,  155  Mass.  21,  23,  a  case  arising 
under  this  statute,  Mr.  Jvstice  Allen  says,  in 
giving  the  opinion  of  the  court :  **  The  want 
of  ownership  by  the  defendant  is  not  of  much 
significance*;  but  by  the  terms  'ways,  works, 
or  machinery  connected  with  or  used  in  the 
business  of  the  employer,'  we  understand 
something  in  the  place,  or  means,  appliances, 
or  instrumentalities  provided  by  the  employ- 
er, for  doing  or  carrying  on  the  work  which 
is  to  be  done.**  Was  not  the  track  in  the 
present  case  something  in  the  place,  or 
means,  appliances,  or  instrumentalities  pro- 
vided for  the  employe  by  the  employer  for 
carrying  on  the  work  which  the  employ^  was 
hired  to  do?  In  the  recent  case  of  Spaulding 
V.  W.  iV.  Fiynt  Granite  Co.  (Mass. )  34  N.  E.  Rep. 
1134,  an  action  at  common  law,  it  was  held 
that  the  defendant  was  liable  for  the  defect- 
ive condition  of  a  borrowed  car  as  if  it  had 
owned  the  car ;  and  Mr.  Justice  Holmes,  in 
ffiving  the  opinion,  refers  to  Coffee  v.  New 
York,  N.  H.  dh  H.  R.  Co.,  supra,  in  such  a 
way  as  plainly  to  imply  that  in  this  respect 
the  same  rule  applies  to  cases  under  the  Em- 
ployers' Liability  Act  as  to  those  at  the  com- 
mon law.  The  language  of  the  opinion  in 
Trask  v.  Old  Colony  R.  Co.,  156  Mass.  298, 
should  be  read  in  its  application  to  the  facts* 

Digitized  5y\^OOQlC 


1893. 


Kbufbldbr  y.  Gbrmah  Ahbbican  Ins.  Co. 


287 


In  that  case  the  arrangements  of  the  two 
roads  called  for  a  delivery  of  cars  by  one 
Toad  at  the  terminus  of  its  line,  and  the  re- 
ception of  them  by  the  other  at  the  same 
point  at  the  terminus  of  its  line,  and  in  the 
transaction  of  its  regular  business  neither 
company  had  any  contract  or  arrangement  to 
usf.  ihe  line  of  the  other.  Neither  road  was 
obliged,  under  its  contract,  to  go  upon  the 
tracks  of  the  other,  and  neither  was  under  any 
obligation  to  keep  its  tracks  in  repair  for  the 
use  of  the  other.  The  passage  of  a  car  or  en- 
gine beyond  the  terminus  6l!  the  road  then 
running  it  was  not  in  the  nature  of  a  regular, 
authorized  use  of  the  track  of  another  cor- 
poration in  its  business,  and  the  track  was 
in  no  proper  sense  connected  with  or  used  in 
its  business.  There  was  rather  an  occasional, 
and  almost  accidental,  running  of  its  engines 
or  cars  beyond  its  own  track  in  doing  a 
business,  the  regular  prosecution  of  which 
did  not  extend  beyond  its  own  line.  The  de- 
fen:' ant  had  no  control  nor  right  of  control, 
nor  right  to  demand  a  safe  condition  of  the 
track  of  the  other  railroad.  But  in  the  pres- 
ent case  the  track  is  furnished  to  the  defend- 
ant as  a  place  on  which  to  do  its  regular 
business  tor  pay,  and  the  defendant  has  the 
control  of  it  in  the  sense  that  it  has  a  right 
to  insist  on  its  being  kept  in  a  safe  condition 
for  the  tmnsaction  of  the  business  which  it 
lias  agreed  to  do^ 


The  doctrine  contended  for  by  the  defend- 
ant, as  I  understand  it,  comes  to  this :  If  a 
manufacturer,  instead  of  owning  the  ways, 
works,  and  machinery  necessary  to  be  used 
in  his  business,  arranges  with  another  person 
who  owns  a  manufacturing  establishment  to 
furnish  it  for  his  use,  and  to  keep  it  con- 
stantly in  good  condition,  and  if  one  of  his 
employes  is  instantly  killed,  by  a  defect  neg- 
ligently suffered  to  be  in  the  ways,  works,  or 
machinery  which  he  is  usine  under  this  ar- 
rangement, he  will  not  be  liable  under  the  stat- 
ute because  the  ways,  works,  and  machinery 
are  not  his.  The  owner  will  not  be  liable  under 
the  statute,  for  he  is  a  stranger  to  the  manu- 
facturing business  carried  on  there,  and  the 
person  killed  is  not  his  employe.  Neither 
the  employer  nor  the  owner  of  the  establish- 
ment will  be  liable  at  the  common  law,  for 
the  crimmon  law  permits  no  recovery  for  a 
death  resulting  from  negligence.  The  widow 
and  children  of  the  deceased  employ^  will 
therefore  be  left  remediless.  It  seems  to  me 
that  such  a  construction  of  the  statute  tends 
to  defeat  the  purpose  of  the  legislature.  In 
the  present  case  the  deceased  brakeman  was 
not  an  em  ploy  6  of  the  Washburn  &  Moen 
Manufacturing  Company,  and  in  my  view  of 
the  law  the  plaintiff  can  have  no  remedy 
against  that  corporation. 


WASHINGTON  SUPREME  COURT. 


B.  a  NEUFELDER,  Assignee,  etc.,  of  C. 
H.  Enox,  AppL, 

V. 

GERMAN  AMERICAN  INSURANCE 
CO.,  Bespt. 

(6  Wash.  388.) 

1.  A  forelcpa  eorporatioii  may  be 
chBTged  mm  g^amishee  in  all  oases  where 
an  original  action  migrht  be  maintaioed  affainst  it 
for  the  reoovery  of  the  property  or  credit  In  re- 
spect to  which  the  ffamishmentis  served. 

8.  A  ftind  kept  by  a  forelgrn  insaraiioe 
eompany  in  one  state  for  the  jiayment 
of  lo— o«  in  that  and  another  state*  is 
subject  to  gamishment  at  the  instance  of  credit- 
ors of  an  insured  in  the  latter  state  to  the  amount 
of  the  debt  of  the  company  for  a  loss  upon  a 
policy  issued  in  the  latter  state,  although  no  por- 
tion of  such  fund  has  been  specifically  appropri- 
ated to  such  loss,  under  a  statute  providing  ttiat 
any  credit  or  other  personal  property  in  the  pos- 
seaaion  or  under  the  control  of  any  person,  or 
debts  owing  the  defendant,  may  be  attached. 

(May  10, 1898.) 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    AMrmed, 

The  facts  are  statedln  the  opinion. 

Messri,  Stmdwick,  Petere  ft  Van 
Wyck»  for  appellant: 

There  is  a  distinction  between  process  to  sub- 
ject tan ei bio  property  of  the  defendant,  in  the 
hands  of  a  garnishee,  to  the  payment  of  a  debt,, 
and  process  to  enforce  the  payment  of  a  debt 
due  from  the  garnishee  to  the  defendant 

Bottford  V.  Simmom,  82  Mich.  853. 

The  California  court  in  said  attachment  pro- 
ceedings did  not  acquire  any  jurisdiction  over 
the  person  of  the  defendant,  and  there  being 
no  property  of  defendant  in  that  state,  at  that 
time,  its  proceedings  were  void  as  a^inst  the 
plaintiff,  and  constitute  no  bar  to  this  action. 

A  policy  of  insurance  is  a  chose  in  action, 
f.  e,:  "a  right  of  proceeding  in  a  court  of 
law  to  procure  the  payment  of  a  sum  of  money.'* 

8  Am.  &  Eng.  Encyclop.  Law,  p,  285. 

It  is  therefore  personal  property. 

Enoz  is,  and  at  all  times  has  been,  a  nonresi- 


NOTB.— !rhe  sitiM  of  a  debt  for  the  purpose  of 
iramishmeot,  which  is  a  matter  of  much  impor- 
tance and  much  doubt  in  the  law,  is  here  held  as  in 
niany  prio^  cases  to  be  at  the  residence  of  the 
debtor.  The  same  is  held  in  the  recent  Wisconsin 
ease  of  Bragg  v.  Gkiynor,  21 L.  R.  A.  161,  and  is  rec- 
ognized in  Douglass  v.  Pheniz  Ins.  Go.  (N.  Y.)  20  L. 
B.  A.  118.  But  vigorous  opinions  to  the  contrary 
bave  been  ezpreased  in  other  Jurisdictions  as 
ataown  by  the  ncfte  to  Illinois  Cent.  B.  Co.  v.  Smith 
39  L.  R.  A. 


(Miss.)  19  L.  R.  A.  677.  The  only  hope  of  unif  ormltr 
in  the  law  on  this  subject  must  rest  on  the  federal- 
courts,  and  probably  could  be  reached  only  by  de- 
ciding that  gamishment  of  a  debt  due  to  a  nonresi- 
dent without  any  service  on  him  is  not  due  process 
of  law.  It  seems  difficult  to  Justify  a  proceeding 
which  condemns  or  appropriates  a  debt  without 
notice  to  the  creditor  or  opportunity  to  protect  hia 
property  right  therein 


/^^  _  _  _T  _ 

See  also  23  L.  R.  A.  446,  650;  27  L.R.A.  651;  30  L.R.A.364;  36  L.  R.  A.  549, 
640 ;  40  L.  R.  A.  237 ;  41  L.  R.  A.  331 ;  42  L.  R.  A.  283 ;  44  L.  R.  A.  101 ;  45  L.  R.  A.  257 ; 
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dent  of  California,  and  a  resident  of  Washing- 
ton, and  no  personal  service  of  process  of  the 
California  court  was  ever  made  upon  him,  but 
the  service  of  process  in  the  attachment  cases 
was  made  upon  him  by  publication  in  a  news- 
paper, and  by  mailing  a  copy  of  the  summons 
to  said  Knox,  and  said  Knox  never  appeared 
in  said  actions.  Any  personal  judgment  there- 
fore rendered  by  the  California  court  against 
aaid  Knox  must  be  invalid. 

Pennayer  v.  Nsff,  95  U.  8.  714. 24  L.  ed.  665. 

In  proceedings  against  one  as  garnishee,  it  is 
necessary  that  both  the  person  sought  to  be 
charged  and  the  property  in  his  hands,  which 
18  the  subject  of  the  attachment,  be  brought 
within  the  jurisdiction  of  the  court. 

Louumlle  A  N.  R.  Co,  v.  Daoley,  78  Ala. 
624;  Buchanan  v.  Hunt,  98  N.  Y.  560;  Jones 
V.  Comings,  6  N.  H.  497;  Commercial  Nat 
Bank  of  Chicago  v.  Chicago,  M.  A  St  P.  B.  Co. 
45  Wis.  172;  Carpenter  v.  Tatro,  86  Wis.  298; 
Morgan  v.  Neville,  74  Pa.  52;  Wi-tght  v.  Chi- 
cago,  B.  &  Q.  B,  Co,  19  Keb.  175,  56  Am.  Rep. 
747. 

Unless  this  is  done,  the  proceedings  are  void. 

Drake,  Attachm.  6th  ed.  §g  87a,  876,  692, 
698,  711  (5). 

There  is  a  distinction  between  movables,  that 
is  visible,  tangible  personal  prop(;rty,  and  debts 
choses  in  action,  like  the  right  toiecover  upon 
a  policy  of  insurance. 

OtitVander  v.  Howell,  85  N.  Y.  662, 

A  chose  in  action  cannot  be  said  to  have  any 
4itus  in  the  place  where  the  debtor  resides;  as 
a  general  principle  it  is  payable  at  the  residence 
of  the  creditor. 

Ibid, 

On  the  contrary,  so  far  as  it  has  a  situs,  the 
highest  authorities  hold  that  the  domicil  of  the 
creditor  decides  and  controls  the  situs  of  the 
debt. 

Whart.  Confl.  L.  g  863;  Kirtland  v.  Hoteh- 
kiss,  100  U.  8.  491,  25  L.  ed.  558;  Keyser  v. 
Bice,  47  Md.  211,  28  Am.  Rep.  448. 

The  situs  of  this  debt  must  be  controlled  and 
fixed  by  one  or  more  of  the  following  consid- 
erations: 

1.  The  lex  lod  contractus, 

2.  The  domicil  of  the  debtor. 

8.  The  place  of  payment  of  the  debt. 

4  The  domicil  of  the  creditor. 

The  lex  loci  rei  sites  has  no  application  to  this 
discussion  because  that  doctrine  seems  to  ap- 
ply onlv  to  visible,  tangible  chattels,  and  not  to 
choses  In  action. 

Ouillander  v.  Howell,  supra, 

I.  This  contract  was  made  and  entered  into 
by  the  defendant  outside  of  the  jurisdiction  of 
the  courts  of  the  state  of  California,  and  with- 
in the  jurisdiction  of  the  courts  of  the  state  of 
Washington. 

n.  Mr.  Wharton  in  his  Conflict  of  Laws, 
section  361  (2)  says:  "Because  the  debtor's 
domicil  is  the  place  of  payment  it  has  no  neces- 
sary connection  with  the  terms  of  the  debt. 
It  may  be  that  in  jurisdictions  where  debtors 
are  only  suable  in  their  domicil  it  may  be  sup- 
posed to  fi:ive  the  applicatory  law.  It  is  not  so 
where  debtors  are  suable  wherever  they  can  be 
found." 

The  domicil  of  this  debtor,  insurance  com- 
pany, so  far  as  this  contract  evidenced  by  this 
policy  of  insurance  is  concerned,  and  for  all 
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the  purposes  of  this  action,  was  and  \b  the  state 
of  Washington. 

The  seneral  rule  that  the  situs  of  a  debt  is 
at  the  domicil  of  the  debtor,  has  an  exception 
in  the  case  of  debts  due  by  a  corporation  char- 
tered in  one  state  and  doing  business  in  another 
under  the  laws  of  the  latter.  When  such  cor- 
poration, by  the  laws  of  the  latter  state  has 
property  there  and  an  agent  to  accept  service 
and  can  be  compelled  by  judicial  process  to 
pav  its  debts  there,  that  is  its  domicil  as  to 
debts  payable  in  said  state. 

Brantley,  Pers.  Prop,  g  819;  New  England 
Mut,  L.  Ins,  Co.  V.  Woodwork,  111  U.  8.  138, 
28  L.  ed.  879. 

lEL  Said  policy  ot  insurance  provided  that 
said  policy,  at  the  execution  thereof  by  said 
corporation,  through  its  president  and  secre- 
tary, would  not  be  valid  unless  countersigned 
by  its  duly  authorized  agent  at  the  city  of 
Seattle.  This  provision  ot  the  policy  made  the 
debt  thereby  evidenced,  in  case  of  loss,  payable 
at  Seattle 

May,  ins.  2d  ed.  §  66;  Whart.  Confl.  L. 
§  899;  Am.  &  Eng.  Encyclop.  Law,  p.  651. 

lY.  The  weight  of  authoritv  seems  to  be 
conclusive  that  the  domicil  of  the  creditor  con* 
trols  the  situs  of  the  debt. 

Whart.  Confl.  L.  gg  859-864;  Smith  v.  Bw 
ehannan,  1  East,  6;  Cashis  v.  WebsUr,  2  Wall 
Jr.  131;  Braynard  v.  Marshall,  8  Pick.  194; 
Mead  v.  Dayton,  28  Conn.  83?  Clark  v.  Con^ 
neetieui  Peat  Co.  35  Conn.  303;  Povdv,  Cooke 
45  Conn.  182,  29  Am.  Rep.  668;  Goodwin  v 
Holbrook,  4  Wend.  877;  Ouillander  v.  Howell, 
85  N.  Y.  657;  Speed  v.  May,  17  Pa.  91, 55  Am. 
Dec.  540;  Poe  v.  Duck,  5  Md.  1;  Keyser  v. 
Bice,  47  Md.  203,  28  Am.  Rep.  448;  Klein  v. 
French,  67  Miss.  662;  Kirtland  v.  Hotchkiss, 
100  U.  S.  491.  25  L.  ed.  558. 

This  debt,  in  the  absence  of  personal  service 
upon  the  assured  C.  H.  Knox  was  not  subiect 
to  the  process  of  the  California  courts,  unless 
the  debt  was  payable  within  that  state. 

Missouri  Pae.  B.  Co.  v.  Maltby,  84  Kan.  125; 
Wright  V.  Chicago,  B,  «fc  Q,  B.  Co.  19  Neb.  175, 
66  Am.  Rep.  747;  Bebee  v.  Hartford  County 
Mut.  F,  Ins.  Co.  25  Conn.  61,  65  Am.  Dec.  558; 
Towle  V.  Wilder,  57  Yt.  622;  Wheat  v.  Platte 
City  db  F,  D.  B,  Co,  4,  Kan.  870;  3  Am.  &£ng. 
Encyclop.  Law,  806. 

The  proceeding  in  the  California  court  was 
a  proceeding  »»  rem, 

8  Am.  &  Eng.  Encyclop.  Law,  p.  1108  (6); 
Drake,  Attachm.  6th  ed.  g  452. 

Whether  a  person  is  liable  to  garnishment 
in  a  state,  other  than  that  of  his  residence,  is  a 
question  of  jurisdiction. 

8  Am.  &  Eng.  Encyclop.  Law,  1129. 

The  process  of  the  courts  of  a  state  is  limited 
in  its  operation  by  state  lines. 

Ibid.;  Pennoyer  v.  N^,  95  U.  8.  714,  24  L. 
ed.  565. 

By  reason  of  the  contract  which  the  defend- 
ant chose  to  make  in  this  state,  payable  in  this 
state,  after  having  complied  with  the  statutes 
of  this  state  in  such  case  made  and  provided, 
as  a  condition  precedent  to  obtainirfg  the  per> 
mission  of  this  sovereignty  to  do  business  with- 
in its  limits  (such  conditions  being  imposed); 
the  defendant,  insurance  company  became 
domiciled  in  this  state  for  the  purposes  of  all 
debts  contracted  here  and  payable  here;  then 
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It  must  have  been  a  noDresident  of  the  state  of 
California  for  all  purposes  connected  with  this 
action,  and  the  situs  of  the  debt  it  owes  upon 
this  policy  of  insurance,  was  and  is  in  the  state 
of  Washington,  and  not  elsewhere. 

7  Lawson,  Rights,  Rem.  &  Pr.  §  8595. 

Mewrs,  Stratton*  Lewis  &  Gilman,  for 
respondent: 

Under  the  California  statutes  the  process  to 
subject  tanirible  property  of  a  defendant  in 
the  hands  of  a  garnishee  does  not  differ  from 
process  to  enforce  payment  of  a  debt  due  from 
«  garnishee  to  a  defendant. 

Deering,  Cal.  Code  Civ.  Proc  §§  542-544. 

The  defendant  was  a  New  York  corpora- 
tion; but,  so  far  as  concerns  its  Pacific  coast 
business,  its  home  was  in  San  Francisco.  San 
Prancisco  was  its  domicil. 

The  courts  of  a  state  have  jurisdiction,  for 
purposes  of  garnishment,  over  foreign  corpo- 
xations  doing  business  within  theiriurlsdiction. 

Burlingtoh  d  M.  B.  Co.  v.  ThtrnipMn,  81 
Kan.  180,  47  Am.  Rep.  497;  MoMuter  v. 
Pennsylvania  Ins,  Oo.  28  Mo.  214;  Pmnsyh 
tania'R.  Co.  v.  PeopUs,  81  Ohio  St.  587;  Hannt- 
bal  <fc  St.  J,  B.  Co.  V.  Crane,  102  ill.  249,  40 
Am.  Rep.  581;  Boche  v.  Bhode  Island  Ins.  Co.  2 
111.  App.  860;  Jones  v.  Neto  York  dk  E.  B.  Co. 
1  Grant,  Cas.  457;  Fithian  v.  Nmo  York  dk  E. 
B.  Co.  81  Pa.  114:  Barr  v.  King,  98  Pa.  485; 
Brauser  v.  New  England  F.  Ins.  Co.  21  Wis. 
51^2. 

The  California  court  having  Jurisdiction  of 
the  respondent,  it  had  jurisdiction  of  the  res, 
the  debt  due  from  the  respondent  to  Knox. 

BlaJce  V.  WiiXiams,  6  Pick.  284,  17  Am.  Dec. 
872;  StttrtevantY.  BoHnson,  18  Pick.  175;  Leib- 
er  V.  Union  Pae.  B.  Co.  49  Iowa,  688;  Morgan 
V.  NeviUe,  74  Pa.  52;  Jones  v,  Neu>  York  <fc  E. 

B.  Go.  supra;  Molyneux  v.  Seymour,  80  (Ja. 
440,  76  Am.  Dec.  662;  Hannibal  A  St.  J.  B. 
Oo.  V.  Crane,  102  IlL  249,  40  Am.  Rep.  581; 
Ocean  Ins.  Co.  v.  P^tsmouth  JUi.  B.Co.fi  Met. 
421;  Berry  v.  Davis,  77  Tex.  191;  Cousens  v. 
Lot^,  81  Me.  467;  Nichols  v.  Hooper,  61  Vt 
295;  ferre  Haute  d  I.  B.  Oo.  v.  Baker,  122 
Ind.  488;  Drake,  Attachra.  6th  ed.  §  697. 

Many  of  the  courts  refuse  to  discharge  the 
garnishment,  even  where  the  debt  is  payable 
in  another  state,  and  is  exempt  from  execution 
by  the  laws  of  the  state  where  payable. 

Leiber  v.  Union  Pae.  R  Co.  and  Morgan  v. 
Neville,  supra;  Broadstreet  v.  Clark,  65  Iowa, 
4J70. 

Debts  due  from  the  gamisbee  to  the  princi- 
pal defendant  stand  on  exactly  the  same  basis 
itt  tangible  property  in  a  garnishee's  hands, 
belonging  to  the  principal  defendant. 

Molyneux  v.  Seymour  and  Cousens  v.  Love^ 
foy,  supra;  Mumper  v.  Wilson,  72  Iowa,  168. 

Anders*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  appellant 
to  recover  from  the  respondent  the  sum  of 
$1,000,  alleged  to  be  due  upon  a  policy  of 
fire  insurance  issued  by  the  respondent  to  one 

C.  H.  Knox,  the  assignor  of  the  appellant. 
The  respondent  is  a  corporation  incorporated 
and  existing  under  the  laws  of  the  state  of 
!N^ew  York,  and  at  the  time  of  issuing  the 
policy  under  consideration  was  lawfully  au- 
thorized to  transact  business  in  this  state.  It 
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also  carried  on  business  In  Oregon,  Califor- 
nia, and  other  states  and  territories  on  the 
Pacific  coast,  and  had  a  general  agent  for  the 
management  of  its  business  in  all  of  said 
states  and  territories,  including  Washington, 
whose  office  was  at  San  Francisco,  in  the 
state  of  California.  Its  funds  for  the  pay- 
ment of  losses  were  kept  by  this  general 
agent  or  manager  at  San  Francisco,  and  dis- 
bursed by  him  as  occasion  required ;  the  local 
agents  in  the  several  states  having  no  author- 
ity to  pay  or  settle  for  losses,  except  by  bis 
special  instructions.  On  September  11,  1890, 
the  respondent  issued  a  policy  of  insurance, 
whereby  it  insured  C.  H.  Knox  aeainst  loss  or 
damage  by  fire,  to  the  amount  of  |1,000,  on 
a  stock  of  merchandise  belonging  to  him,  or 
in  which  he  was  interested,  in  Seattle,  from 
the  11th  day  of  September,  1890.  to  the  11th 
day  of  September,  1891,  which  policy  was 
dul^  executed  by  the  respondent  through  its 
president  and  secretary  m  the  state  of  New 
York,  and  countersigned  by  its  duly  author- 
ized agent  in  the  city  of  Seattle,  and  by  said 
agent  there  delivered  to  said  Knox.  On  the 
19th  day  of  September,  1890,  the  property  so 
insured  was  destroyed  by  fire,  and  the  loss 
was  duly  adjusted  at  the  sum  of  $1,000.  On 
the  25th  day  of  October,  1890,  the  assured 
made  a  general  assignment  for  the  benefit  of 
his  creditors,  in  accordance  with  the  insolv- 
ency laws  of  this  state,  to  the  appellant,  who 
accepted  the  trust,  and  duly  qualified  as  as- 
signee. After  the  loss  occurr^,  and  prior  to 
the  assignment  of  Knox  to  the  appellant, 
certain  creditors  of  Knox,  residing  in  San 
Francisco,  commenced  actions  in  the  superior 
court  of  the  city  and  county  of  San  Francisco 
to  recover  the  amounts  due  them,  and  caused 
the  debt  due  from  the  respondent  to  Knox 
upon  the  insurance  policy  to  be  attached,  in 
accordance  with  the  laws  of  California,  by 
delivering  a  copy  of  the  writs  of  attachment 
to  one  Grant,  the  general  agent  of  the  com- 
pany, together  with  &  notice  that  the  debt 
owing  by  respondent  to  the  said  Knox  was 
attached  in  pursuance  of  said  writs.  The 
respondent  admits  its  liability  on  the  policy 
upon  which  this  action  was  brought,  and 
does  not  seek  to  evade  the  payment  of  the 
sum  due,  but  contends  that  the  levy  of  the 
garnishment  process  in  California  prior  to 
the  time  of  the  assignment  to  the  appellant 
is  a  bar  to  this  action.  Knox  is  a  resident 
of  this  state,  and  no  personal  service  was 
made  upon  him,  nor  did  he  enter  an  appear- 
ance in  either  of  the  actions  in  the  state  of 
California  in  which  the  attachments  were 
levied.  The  service  of  summons  was  made 
by  publication,  in  the  manner,  and  for  the 
length  of  time,  provided  by  the  laws  of  Cal- 
ifornia. Upon  the  facts  found,  concerning 
which  there  is  no  controversy,  the  court  be- 
low entered  judgment  in  favor  of  the  re- 
spondent, and  the  question  for  our  determina- 
tion on  this  appeal  is  whether  or  not  the 
court  committed  error  in  so  doing. 

It  is  contended  by  the  appellant  that  the 
California  court  never  obtained  jurisdiction 
of  the  debt  owing  by  the  respondent  to  Knox, 
because  the  situs  of  the  debt  was  either  at  the 
domicil  of  the  creditor  or  at  the  iomicil  of 
the  debtor,  and  in  either  event  was  not  within 
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the  Jurisdiction  of  the  court;  and  the  argu- 
ment is  that  the  claim  of  Knox  against  the 
insurance  company  is  personal  property,  and 
as  such  follows  the  person  of  the  owner,  but 
that,  if  its  situs  was  at  the  domicil  of  the 
debtor,  still  it  was  in  this  state,  and  not  in 
California,  for  the  reason  that  the  policy  of 
insurance  was  executed  here,  by  a  company 
doinff  business  here,  and  whose  domicil  was 
therefore  here,  for  all  purposes  connected 
therewith,  and  especially  for  the  purpose  of 
suit  upon  th<^  'M)ntract.  it  is  conceded  by  the 
respondent  that  by  establishing  agencies  and 
doing  business  here,  and  appointing  an  agent 
upon  whom  service  of  process  should  be 
made,  as  required  by  our  statute,  it  became 
amenable  to  all  the  laws  of  this  state  con- 
cerning foreign  corporations,  including  the 
liability  to  be  sued  for  the  enforcement  of  its 
obligations ;  and  it  is  not  contended  by  the 
respondent  that  the  proceedings  in  the  Cali- 
fornia court  are  entitled  to  any  faith  or  credit 
here,  if  that  court  had  not  jurisdiction  of  the 
respondent,  and  of  the  debt  attempted  to  be 
garnished  there.  It  is  well  settled  that  if  a 
court  has  neither  jurisdiction  of  the  person  of 
the  defendant,  nor  of  his  property,  it  has 
nothing  before  it  upon  whicn  it  can  adjudi- 
cate, and  that  any  judgment  it  may  render 
under  such  circumstances  is  of  no  validity 
whatever.  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  ed.  565.  But  it  is  not  necessary,  in 
order  that  a  valid  judgment  may  be  rendered, 
that  both  the  person  and  the  property  of  the 
defendant  be  within  the  territorial  jurisdic- 
tion of  the  court.  If  property  is  attached, 
and  the  defendant  is  not  personally  served, 
and  does  not  appear,  and  publication  of  the 
summons  is  duly  and  regularly  made,  the 
court  has  jurisdiction  to  render  a  judgment 
personal  in  form,  but  which  affects  only  what 
is  attached.  But  such  judgment  will  not  au- 
thorize an  execution  against  any  other  prop- 
erty, nor  can  it  be  made  the  basis  of  an  action 
against  the  defendant..  '  Drake,  AttAchm.  7th 
ed.  §  5 ;  Cooper  v.  Hej/^iolds,  77  U.  S.  10 
Wall.  808,  19  L.  ed.  981. 

The  first  inquiry,  therefore,  is,  Was  the 
property  of  Knox  attached  by  the  service  of 
the  writ  and  notice  upon  the  respondent  at 
San  Francisco?  And,  there  being  no  question 
as  to  the  regularity  of  the  ii^arnishment  pro- 
ceed iners,  the  answer  must  depend  upon 
whether  or  not  the  respondent,  and  the  debt 
owing  by  it  to  the  attachment  defendant,  were 
within  the  jurisdiction  of  the  court.  There 
is  no  question  but  what  the  money  to  pay  the 
debt  was  in  the  possession  of  the  respondent 
at  San  Francisco,  although  the  particular 
sum  required  had  not  been  set  apart  for  that 
purpose  prior  to  the  service  of  the  garnish- 
ment process.  The  laws  of  California  pro- 
vide that  any  credit  or  other  personal  prop- 
erty in  the  possession  or  under  the  control  of 
any  person,  or  debts  owing  to  the  defend- 
ant, may  be  attached  in  the  manner  therein 
prescribed.  See  Deering,  Code  Civ.  Proc. 
^g  542-544.  And  under  such  a  statute  there 
is  no  doubt  that  a  resident  may  be  charged  as 
garnishee  in  respect  of  a  debt  he  owes  to  a 
nonresident.  But  a  nonresident  is  not  subject 
to  garnishment,  unless,  when  garnished,  he 
have,  in  the  state  where  the  action  is  pend- 
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ing  and  the  attachment  is  obtained,  property 
of  the  defendant  under  his  control,  or  he  to 
bound  to  pay  the  defendant  money,  or  to  de- 
liver to  him  goods,  at  some  particular  place 
in  that  state.  Hawes,  Jurisdiction  of  Courts, 
§  258 ;  Drake,  Attachm.  7th  ed.  §  474,  and 
cases  cited.  But  it  ia  claimed  by  the  learned 
counsel  for  the  appellant  that  this  rule  is  not 
applicable  in  this  case,  for  the  reason,  as  al- 
ready stated,  that  the  respondent  cannot  be 
deemed  to  have  a  domicil  other  than  in  thia 
stat«,  in  respect  of  business  transacted  here, 
and  for  the  further  reason  that  the  debt  sought 
to  be  attached  is,  and  always  has  been,  at 
the  domicil  of  the  creditor  in  this  state.  As 
to  the  validity  of  the  policy  of  insurance,  if 
that  were  in  issue,  we  should  say  that  the 
contract  should  be  interpreted  by  the  laws  of 
this  state.  1  May,  Ins.  §  66 ;  Whart.  Confl. 
L.  g  899 ;  8  Am.  &  Eng.  Encyclop.  Law, 
551.  But  we  are  not  prepared  to  say  that  it 
can  only  be  enforced  in  our  own  courts.  Oo 
the  contrary,  we  are  of  the  opinion  that  the 
assured  himself  might  have  brought  an  ac- 
tion on  his  policy  m  California,  or  in  any 
other  state  where  the  insurance  company 
could  be  legally  served  with  process.  It  la 
no  part  or  ingredient  of  the  contract  of  in- 
surance that  it  shall  be  enforced  only  in  con- 
formity to  the  law  of  the  place  where  it  i» 
executed.  Qritwold  v.  Unum  Mut.  Ins,  Oo,^ 
8  Blatchf.  281.  And  as,  in  this  instance, 
Knox  could  have  collected  his  claim  against 
the  respondent  in  the  courts  of  California,  it 
follows  that  his  creditora  there  had  the  same 
right  to  collect  it  by  process  of  garnishment, 
and  to  apply  the  proceeds  in  satisfaction  of 
their  demands  against  him.  In  fact,  garnish- 
ment, while  in  the  nature  of  a  proceeding  in 
renit  is,  in  effect,  an  action  by  the  defend- 
ant.  in  the  plaintiff's  name,  against  the  gar- 
nishee, the  purpose  and  the  result  of  which  are 
to  subrogate  the  plaintiff  to  the  rights  of  the 
defendant  against  the  -garnishee.  Drake, 
Attachm.  7th  ed.  §  452.  As  to  the  liability 
of  foreign  corporations  to  garnishment,  we 
think  the  law  is  correctly  summarized  in  8 
Am.  &  Eng.  Encyclop.  Law,  p.  1181,  as  fol- 
lows: ''Except,  therefore,  in  those  state» 
where  it  is  held  that  corporations  are  in  no> 
event  subject  to  garnishment,  a  foreign  cor- 
poration may  be  charged  as  garnishee  in  all 
cases  where  an  original  action  might  be  main> 
tained  against  it  tor  the  recovery  of  the  prop- 
erty or  credit  in  respect  to  which  the  garnisli- 
ment  is  served."  Although  the  situs  of 
intangible  personal  property  may  be  at  the 
domicil  of  the  creditor  for  the  purpose  of 
taxation  or  distribution,  yet  for  the  purpose 
of  collection  a  debt  is  ambulatory,  and  ac- 
companies the  person  of  the  debtor.  We 
think  this  debt  was  properly  attached  in  Cal- 
ifornia; and,  that  being  so,  the  attachment 
proceedinffs  there  constitute  a  defense  to  this 
action.  Mmbree  v.  ffanna,  5  Johns.  101 ; 
Wheeler  v.  Haymond,  8  Cow.  815,  note  a;  An- 
drews V.  Eerriot^  4  Cow.  521 ;  Dittenhoefer  v. 
C<mr  d*  Alene  Clothing  Co.  4  Wash.  619. 

In  the  case  last  above  cited,  this  court  held 
that  where  a  foreign  corporation  does  busi- 
ness in  this  state,  under  the  laws  prescribed 
by  our  legislature,  and  has  an  attorney  ap- 
pointed, upon  whom  service  in  any  proceed- 
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Ings  in  the  courts  In  this  state  may  be  made, 
it  therebv  becomes  subject  to  garnishment 
here.  We  have  no  doubt  of  the  correctness 
of  that  decision,  and  are  therefore  bound  to 
recognize  the  doctrine  therein  enunciated, 
when  affirmed  bv  courts  in  other  states, 
which,  like  California,  have  statutes  sub- 
stantial ly  like  our  own. 

The  further  point  is  made  by  the  api>ellant 
that  the  plaintiffs  in  the  attachment  suits,  by 
filing  their  claims  with  the  assiirnee  (appel- 
lant) ,  thereby  abandoned  any  rights  they  may 
have  had  under  the  attachments.  If  the  ob- 
jection is  at  all  available,  it  is  certainjy  not 
applicable  to  the  action  of  Isadoro  Leviere, 


in  which  the  amount  sued  for  was  $2,489.91, 
and  was  made  up  of  various  assigned  claims, 
only  one  of  which  was  filed  with  the  assignee 
in  this  state,  and  that  only  for  the  sum  of 
$279.93.  The  remaining  attaching  creditors 
cannot  be  affected  by  the  action  of  those  who 
filed  their  claims,  and,  as  the  amount  claimed 
is  largely  in  excess  of  the  debt  attached,  the 
result  would  be  the  same  to  the  appellant, 
even  if  we  should  adopt  the  rule  of  law  con- 
tended for  by  him. 

The  Judgment  of  the  court  beloio  is  aprmed. 

Dunbar,  Ch.  J.,  and  Scott  and  Stiles» 
JJ.,  concur. 


NORTH  CAROLINA  SUPREME  COURT. 


TRINITY  COLLEGE.  Appt., 

TRAVELERS'  INSURANCE  CO.,  of  Hart 
fort,  Conn. 

(........Xv.  C.......f 

!•  A  life  iBsurance  policy  constitutes  a 
waf^ringf  contract*  in  the  absence  of  any 
ties  of  blood  or  marriaire,  between  the  bene- 
ficiary and  the  person  whose  life  is  insured,  or  of 
some  coDtractuai  relation  between  them  by  rea* 
son  of  wbloh  damage  may  result  to  the  bene- 
ficiary from  the  death  of  the  other  party. 

8«  A  colloid  supported  by  a  church  has 
BO  insurable  interest  in  the  life  of  a 
member  of  that  church  which  will  sustain 
a  policy  of  insurance  on  his  life  in  favor  of  the 
ooDege,  although  the  college  paid  the  premiums, 
while  the  application  was  made  by  the  person 
whose  life  was  injured. 

(October  81,  1808.) 

APPEAL  by  pUintifiP  from  a  Judgment  of 
the  Superior  Court  for  Durham  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  the  surrender  value  of  a  policy  of  in- 
surance on  the  life  of  Edward  Samuel  Sheppe, 
in  which  plaintiff  wss  the  beneficiary.  Af- 
firmed, 

The  complaint  set  out  that  in  1898,  Edward 
Samuel  Sheppe  of  Durham,  N.  C,  applied  to 
the  defendant  for  a  policv  of  life  insuraDce 
for  $1,260  upon  his  own  life  for  the  benefit  of 
Trinity  College,  a  corporation  sustained  and 
controlled  by  the  Methodist  Episcopal  Church 
South,  of  which  church  the  applicant  was  a 
member.  Plaintiff  paid  the  premium  and  the 
policy  was  issued  to  it.  The  policy  provided 
for  cash  surrender  values  accordmg  to  the 
number  of  premiums  which  had  b^n  paid. 
Plaintiff  notified  the  company  of  its  intention 
to  take  such  value  and  surrender  its  policy, 
demanding  the  amount  thus  due.  Sheppe 
was  at  the  time  of  the  issuance  of  the  policy, 
and  continued  to  be  until  the  suit  was  brought. 


Non.— The  above  case  is  apparently  novel  al- 
though within  the  range  of  well-recognized  prin- 
ciples. For  insurance  on  life  for  benefit  of  be- 
trothed wife,  see  note  to  Alexander  v.  Parker  (UL) 
19  L.  B.  A.  187. 
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a  member  of  the  church  in  good  standing. 
Plaintiff  is  supported  and  maintained  by  vol- 
untary contributions  from  members  of  the 
church  and  yearly  assessments  levied  by  church 
conferences  upon  the  various  churches  com- 
posing them.  A  demurrer  to  the  complaint 
was  sustained  and  plaintiff  appealed. 

Further  facts  appear  in  the  opinion. 

Mesgrs.  Fuller  Sb  Fnller»  for  appellant; 

In  Loomis  v.  Elagle  Life  A  Health  Ins,  Co,, 
0  Gray,  890  (cited  with  approval  in  Connecticut 
Mut.  L  Ins.  Co.  V.  JSehaefer,  94  U.  8.  461.  24 
L.  ed.  253),  it  is  said:  "All  therefore  which  it 
seems  necessary  to  show,  in  order  to  take  the 
case  out  of  the  objection  of  being  a  wager  pol- 
icy, is  that  the  insured  [the  beneficiary]  has 
some  interest  in  the  life  of  the  cestui  qui  vie; 
that  his  temporal  affairs,  his  Just  hopes  and 
well  grounded  expectations  of  support,  of 
patronage,  and  advantage  in  life  will  be  im- 
paired; so  that  the  real  purpose  is  not  a  wager, 
but  to  secure  such  advantages,  supposed  to  de- 
pend on  the  life  of  another;  such,  we  supjxjse, 
would  be  sufficient  to  prevent  it  from  being 
regarded  as  a  mere  wager." 

Trinity  College  has  some  interest  in  the  lif^ 
of  every  member  of  the  Methodist  Episcopal 
Church,  South,  of  North  Carolina. 

The  interest  need  not  be  strictly  a  legal  or 
definite  one.  Any  substantial  pecuniary  inter- 
est is  sufficient. 

11  Am.  &  Eng.  Encyclop.  Law,  p.  818. 

Insurable  interest  implies  a  pecuniary  inter- 
est, either  present  or  expectant. 

Cooke,  Life  Ins.  §  59,  p.  94;  May,  Ins.  §  76, 
p.  189. 

Where  the  relstionship  between  the  parties 
is  such  as  to  constitute  a  good  and  valid  con- 
sideration in  law  for  any  jp^ft  or  ffrant,  the 
transaction  ]b  entirely  free  uom  such  imputa- 
tion (of  wager  policy). 

./Etna  L.  Ins,  Co,  v.  France,  94  U.  S.  561,  24 
L.  ed.  287. 

The  relationship  existing  between  plaintiff 
and  any  member  of  that  church  would  be  suf- 
ficient to  constitute  a  good  and  valid  considera- 
tion in  law  for  any  ffift  or  grant  from  such 
member  to  said  plaintiff. 

Burbage  v.  WindLey,  12  L.  R.  A.  409,  108  N. 
0.857. 

A  life  policy  creates  a  vested  interest  in  the 
beneficiaries  named  hi  it    The  contract  may 
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be  aoDulled  by  the  company  for  cause,  but 
the  disposal  oi'  the  fund  while  the  policrr  re- 
mains in  force  is  not  under  the  control  of  the 
insured. 

Hooker  ▼.  8vgg,  8  L.  R.  A.  217,  102  N.  0. 
115;*  Central  JSat.  Bank  of  Washington  v. 
Hume,  128  U.  S.  195.  206,  82  L.  ed.  870-875. 

Messri.  Boone  &  Parker  for  appellee. 

Biirwell»  J.,  delivered  the  opinion  of  the 
court: 

It  is  said  in  Mr.  May's  work  on  Insurance 
(sec.  102a)  that  ^'to  have  an  insurable  interest 
in  the  life  of  another  one  must  be  a  creditor 
or  surety,  or  be  so  related  by  ties  of  blood  or 
marriage  as  to  have  reasonable  anticipation 
of  advantage  from  his  life,''  and  that  an  in- 
surable interest  in  the  life  of  another  is  **  such 
an  interest,  arising  from  the  relation  of  the 

f^arty  obtaining  the  insurance,  either  as  cred- 
tor  of  or  surety  for  the  assured,  or  from  ties 
of  blood  or  marriage  to  him,  as  will  justify 
a  reasonable  expectation  of  advantage  or  ben- 
efit from  the  continuance  of  his  life."  Ac- 
cepting these  definitions  as  those  whidi  are 
to  be  deduced  from  all  the  adjudged  cases, 
and  leaving  out  of  consideration  those  cases 
in  which  the  fact  that  there  was  an  insurable 
interest  was  dependent  upon  the  existence  of 
ties  of  blood  or  marriage,  we  find  that  this 
author  asserts  substantially  that,  in  cases 
where  there  exist  no  ties  of  blood  or  mar- 
riage, one  can  have  an  insurable  interest  in 
the  life  of  another  only  when  he  is  the  cred- 
itor of  or  the  surety  for  the  assured.    Under 


certain  conditions  a  partner  has  an  Insurable 
interest  in  the  life  of  his  copartner.  Gon* 
neeticut  Mut.  L,  Int.  Go.  v.  Luchs,  108  U.  8. 
498,  27  L.  ed.  800.  So,  one  who  is  interested 
pecuniarily  in  the  future  earnings  of  another 
under  a  contract  with  him  has  an  insurable 
interest  in  his  life.  Bevin  y.  Connecticut 
Mut,  L.  Ins.  Co.  28  Conn.  244. 

These  instances,  and  others  that  might  be 
mentioned,  seem  to  show  that,  except  in 
cases  where  there  are  ties  of  blood  or  mar- 
riage, the  expectation  of  advantage  from  the 
continuance  of  the  life  insured,  m  order  to 
be  reasonable,  as  the  law  counts  reasonable- 
ness, must  be  founded  in  the  existence  of  some 
contracts  between  the  person  whose  life  is  in- 
sured and  the  beneficiary,  the  fulfillment  of 
which  the  death  will  prevent ;  it  must  appear 
that  by  the  death  there  may  come  damage 
which  can  be  estimated  under  some  rule  of 
law.  for  which  loss  or  damage  the  insurance 
company  has  undertaken  to  indemnify  the 
beneficiary  upder  its  policy.  When  this  con- 
tractual relation  does  not  exist,  and  there  are 
no  ties  of  blood  or  marriage,  an  insurance 
policy  becomes  what  the  Uw  denominates  a 
"wagering  contract,**  and  under  its  rules, 
made  and  enforced  in  the  interest  of  the  best 
public  policv,  all  such  contracts  must  be  de- 
clared illegal  and  void,  no  matter  what  fi^ood 
object  the  parties  may  really  have  in  view. 
The  end  will  not,  in  the  eye  of  the  law, 
justify  the  means.    I^o  error* 

Affirmed. 


MICHIGAN  SUPREME  COURT. 


Calvin  B.  DEWEY.  Plff,  in  Err., 

DETROIT,    GRAND    HAVEN    &    MIL- 
WAUKEE R.  CO.* 

(07  Mich.  8».) 

« 

The  injury  to  a  brakeman  caused  by 
the  improper  loading  of  a  Hat  car  so 

that  the  end  of  the  load  projected  does  not  ren- 
der the  raihroad  company  liable  to  him,  where 
the  car  itself  was  not  defective,  and  the  oompany 
had  furnished  a  competent  inspector  to  see  that 
the  cars  were  properly  loaded. 

QicQraiQi,  J.,  dissenti;) 

(November  10, 180a.) 

REHEARING,  after  a  reversal,  of  a  writ  of 
error  to   the  Circuit  Court   for  Wayne 

*A  decision  was  reached  and  an  opinion  handed 
down  in  this  case  on  July  88,  18S2,  by  which  the 
judgment  of  the  lower  court  was  reversed.  The 
opinion  and  an  abstract  of  the  briefs  will  be  found 
in  16  L.  R.  A.  page  842.    A  rehearinflr  was  subse- 

auently  granted  which  resulted  In  the  court's  af- 
rmlnff  the  decree  below,  as  shown  by  the  opinion 
giveiL  herewith. 


County  to  review  a  Judgment  In  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    A  firmed. 

The  facts  sufBciently  appear  in  the  opinion. 

Messrs.  Dickinsoii»  Thurber  &  Steven- 
eon  for  appellant 

Mr,  Otto  Kirchner,  with  Mr.  E.  W. 
Meddang^hy  for  appellee. 

Long,  J,,  delivered  the  opinion  of  the 
court: 

October  21, 1890,  the  defendant  received  at 
Holly,  from  the  Flint  <&  Pere  Marquette 
Railroad,  a  car  loaded  with  lumber,  for  the 
purpose  of  transporting  it  to  the  Lake  Shore 
&  Michigan  Southern  Railway  Companv,  in 
Wayne  county,  at  which  point  it  was  placed 
upon  the  line  of  the  Wabash  transfer  track. 
The  plaintiff  was  in  the  employ  of  the  de- 
fendant as  a  brakeman,  and  serving  on  the 
train  in  that  capacity.  He  had  worked  for 
the  companv  about  one  year.  The  train 
reached  the  Lake  Shore  <&  Michigan  Southern 
junction  about  2  o'clock  in  the  morning,  and 
the  car  was  run  upon  the  Wabash  transfer 
track.    It  became  necessary  to  couple  the  car 


NOTB.— The  aboTe  decision  reverses  on  rehearing 
that  reported  in  16  L.  B.  A.  842,  In  respect  to  the 
relationship  of  fellow  servants  between  a  car  in- 
spector and  a  brakeman  Injured  by  projection  of 
the  load  over  the  end  of  a  car.  For  similar  cases 
in  this  series,  see  Jacksonville,  T.  A;  K.  W.  B.  Co.  v. 
22L.R.A. 


Galvln  rFla.)  16  L.  B.  A.  887,  in  which  the  brake- 
man  is  held  to  assume  the  risks  of  such  improper 
loading,  Ford  v.  Lake  Shore  &  M.  8.  R.  Co.  (N.  Y,) 
12  L.  R.  A.  464;  Byrnes  y.  New  York«  L.  B.  *  W.  B. 
Co.(N.Y.)4L.B.A.15L 
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to  a  flat  car  on  the  transfer.  For  the  purpose 
of  doins  this,  the  flat  car  was  backea  up  by 
the  engine  to  the  loaded  car.  The  plaintiff 
stepped  in  between  to  make  the  coupling, 
when  his  body  was  caught  between  the  two 
cars.  In  his  struggle  to  release  himself  his 
right  hand  and  the  lower  portion  of  his  right 
arm  were  crushed  between  the  bumpers  and 
drawheads  of  the  cars,  and  so  mangled  as  to 
necessitate  amputation.  It  appears  that  the 
lumber  upon  the  car  received  at  Holly  pro- 
jected at  the  bottom  at  one  end  beyond  the 
platform  of  the  car  for  four  or  five  inches,  and 
a  distance  upwards  of  a  few  tiers  only.  This 
projection  of  lumber  decreased  the  distance 
between  the  cars,  and  by  it  the  plaintiff  was 
caught  as  the  cars  came  together.  He  claims 
to  have  had  no  knowledge  that  this  lumber 
projected  until  the  moment  he  was  caught  by 
it.  It  was  a  dark  night,  and  he  claims  he 
could  not  see,  even  though  he  carried  a  lan- 
tern at  the  time.  The  declaration  contained 
five  counts.  Plaintiff's  counsel  claims  that 
his  demand  is  founded  upon  several  distinct 
theories,  all  involving  negligence  on  the  part 
of  the  defendant:  (1)  That  he  was  injured 
by  reason  of  the  defective  construction  of  de- 
fendant's flat  car,  which  allowed  the  two  cars 
to  come  so  close  together  that  he  was  caught 
between  them,  and  In  his  alarm  and  confusion 
had  his  hand  and  arm  caught  between  the 
buffers  and  drawheads.  (2)  That  he  was  in- 
lured  by  reason  of  the  projection  of  the  lumber 
beyond  the  end  of  the  Flint  &  Pere  Marquette 
car,  which,  catching  his  body,  and  forcing 
him  against  the  end  of  the  flat  car,  so  hurt 
and  frightened  him  that  in  his  struggle  to 
escape  &e  unconsciously  placed  his  hand  and 
arm  in  position  to  be  caught  and  crushed  be- 
tween the  buffers  and  drawheads.  (8)  That 
by  reason  of  the  combined  effects  of  the  pro- 
jection of  the  timber  from  the  one  car  and  the 
improper  construction  of  the  other,  he  was 
caught  and  injured.  (4)  That  he  was  in- 
lured  by  reason  of  the  necessity  of  passing 
his  hand  and  arm  directly  between  the  faces 
of  the  opposing  buffers,  because  of  their  be- 
ing improperly  placed  in  the  same  horizontal 
plane  with  the  drawhead  upon  the  flat  car. 
Upon  the  trial  in  the  court  below  it  was  ad- 
mitted that  the  car  was  received  from  the 
Flint  &  Pere  Marquette  Railway  Company, 
and  that  at  the  time  it  was  so  received  de- 
fendant had  in  its  employ  a  person  known  as 
"car  inspector,"  whose  duty  it  was  to  inspect 
all  can  received  by  defenoant  at  Holly,  and 
to  see  that  they  were  properly  loaded,  and  in 
good  condition.  After  the  arguments  had 
been  concluded,  the  court  below  remarked, 
substantially,  that  the  claim  that  the  flat  car 
was  defective  in  construction  passed  out  of 
the  case,  for  the  reason  that  such  defect,  if 
it  existed,  was  not  the  proximate  cause  of  the 
injury.  The  court  directed  the  verdict  in 
favor  of  the  defendant,  on  the  ground  that 
the  car  inspector  was  a  fellow  servant  with 
the  brakeman,  and,  inasmuch  as  it  did  not 
appear  that  the  company  had  not  used  due 
care  in  his  selection,  it  could  not  be  held 
liable  for  his  negligent  inspection,  even  if 
he  were  negligent.  The  case  came  to  this 
court,  on  error,  and  was  argued  at  the  June 
term,  1892,  10  L.  R.  A.  842,  and  by  a  ma- 1 
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*Jority  reversed  and  remanded  for  new  trial. 
Subseqnuentlv  a  motion  for  rehearing  was 
granted,  and  the  case  has  now  been  fully 
argued  and  further  considered  by  the  court. 
T£ie  writer  of  this  opinion  joined  in  the  opin- 
ion for  reversal,  but  since  the  reargument  of 
the  case,  and  a  more  full  consideration  of 
the  principles  involved  and  consequences  at- 
tendant upon  the  rules  then  laid  down,  has 
concluded  to  revise  that  opinion,  and  write 
for  afflrmance. 

The  rule  that  the  master  must  furnish  the 
servant  with  a  reasonably  safe  place  in  which 
to  perform  his  work  has  been  settled  by  re- 
peated decisions  of  this  court,  and  in  many 
late  cases.  Van  Dtuen  v.  LeteUier,  78  Mich. 
492 ;  Morton  v.  Detroit,  B,  0.  d  A.  R.  Co. 
81  Mich.  428 ;  JRoius  v.  Blodgett  d  Davis  Lum- 
ber Co.  ^  Mich.  519,  18  L.  R.  A.  728.  It  is 
also  well  settled  that  this  duty  cannot  be  del- 
egated to  another,  so  as  to  relieve  the  master 
from  personal  responsibility.  Van  Dusen  v. 
LeteUier,  and  Morton  v.  Detroit,  B.  C.  dt  A. 
R.  Co. ,  supra.  But  the  real  point  in  contro- 
versy here  is  whether  the  duty  of  the  master  is 
to  be  extended,  so  that  he  may  be  made  liable 
for  the  neglect  of  a  car  inspector  in  not  ob- 
serving that  a  car  is  improperly  loaded  when 
it  is  to  be  put  into  the  train  for  transporta- 
tion. There  is  no  complaint  here  about  the 
car  itself.  It  was  proper  in  construction,  and 
a  safe  car  for  use  in  that  service.  Cpon  the 
first  argument  of  the  case  in  this  court  the 
real  point  in  controversy  was  not  so  fully 
pointed  out  and  considered  as  upon  the  rear- 
gliment,  and  the  case  was  regarded  as  very 
similar  in  principle  to  Smith  v.  Potter,  46 
Mich.  268,  which  Mr.  Justice  McGrath  con- 
sidered as  virtually  overruled  by  the  later 
cases  cited  above.  There  is,  however,  a 
broad  distinction  between  Smith  v.  Potter, 
and  the  present  case.  In  the  former  case  the 
injury  complained  of  was  received  by  reason 
of  a  defect  in  the  framework  of  the  car  itself, 
while  here  the  accident  is  attributable  to  im- 

§  roper  loading.  In  the  later  decisions  the 
octrine  of  Smith  v.  Potter,  has  been  doubted, 
and  the  rule  broadly  stated  that  the  master 
must  furnish  to  the  servant  a  safe  place  to 
work,  and  safe  appliances  to  work  with.  The 
learned  counsel  for  the  defendant  does  not 
contend  here  for  the  doctrine  of  Smith  v.  Pot- 
ter, but  does  claim  that  the  defendant  dis- 
charged its  full  duty  to  the  plaintiff  when  it 
furnished  safe  cars  and  a  competent  inspect- 
or ;  that,  having  done  this,  it  could  not  be 
held  liable  for  the  negligence  of  the  inspect- 
or, as  such  inspector  was  a  fellow  servant  of 
the  plaintiff.  The  contention  of  defendant's 
counsel  in  this  respect  is  correct.  If  a  car  is 
out  of  repair,  so  that  it  is  in  a  dangerous 
condition  for  use,  such  fact  might  not  be  ob- 
served by  the  ordinary  brakeman,  and  mani- 
fest only  to  a  person  of  skill  in  that  line. 
There  is  some  reason,  therefore,  for  holding 
the  company  liable  where  these  circumstances 
are  made  to  appear,  though  a  competent  in- 
spector be  furnished,  for  the  master  is  bound 
to  furnish  safe  tools  and  appliances,  as  well 
as  a  safe  place  to  work,  and  cannot  delegate 
the  duty  of  providing  them,  and  thus  escape 
liability.  But  in  regard  to  the  proper  load- 
ing   of  cars  quite   a^dilijenty^ijUjjj^^ 
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necessarily  prevail.  The  master  must  un^ 
doubtedly  exercise  care  in  the  selection  of 
inspectors  to  see  Uiat  cars  are  not  improperly 
loaded  or  overburdened  so  that  they  are 
dangerous  to  employes,  but,  after  this  has 
been  done,  it  cannot  be  claimed  that  the 
master  is  to  be  held  responsible  for  the  faith- 
ful performance  of  the  inspector's  duty.  Any 
other  rule  than  this  would  make  railroad 
companies  insurers  of  the  lives  and  limbs  of 
employ §s.  In  the  present  case,  the  projec- 
tion of  the  lumber  over  the  end  of  the  car 
was  as  apparent  to  the  brakeman,  if  he  had 
taken  the  precaution  to  make  observation,  as 
to  an  inspector.  It  required  no  special  skill 
or  training  to  ascertain  the  fact.  The  duties 
of  a  brakeman  are  known  to  be  dangerous, 
and  when  one  enters  such  service  he  must  be 
held  to  have  assumed  the  risk  of  the  employ- 
ment. He  must  exercise  care  himself  in  go- 
ing between  moving  cars  to  make  couplings. 
In  an  exhaustive  opinion  by  Mr.  Justice 
Brewer,  reported  in  149  TJ.  8.  868,  87L.  ed. 
T72  (Baltimore  d  0.  B,  Co,  v.  Baugh),  the 
doctrine  here  enunciated  is  treated,  and  a 
like  conclusion  reached.  A  case  involving 
the  same  principle  was  before  the  court  of  ap- 
peals of  New  York,  and  decided  in  1889,— 
Ford  V.  Lake  Shore  d  M,  8.  B,  Co, ,  reported  in 

117  N.  Y.  638.  It  appeared  that  cars  known 
as  "  gondola  cars, "  generally  used  for  carry- 
ing coal,  and  which  had  boxes  from  eighteen 
to  twenty-four  inches  high,  were  loaded  with 
lumber.  The  company  had*  furnished  suitable 
stakes  which  could  have  been  properly  fast- 
ened inside  of  the  boxes.  When  the  ends 
of  the  boxes  were  stationary,  one  end  of  the 
timber  was  laid  down  in  the  bottom  of  the 
car,  and  the  other  end  projected  over  the  end 
of  the  box  in  cases  where  the  timber  was 
longer  than  the  box.  The  lumber  was  piled, 
after  it  reached  the  top  of  the  box,  so  that 
one  piece  overlapped  another,  the  pile  thus 
constantly  growing  narrower  across  the  top. 
The  cars  were  loaded  under  the  direction  of 
a  foreman  of  great  experience,  and,  althoagh 
they  were  not  regular  lumber  cars,  they  were 
much  used  for  carrying  lumber  for  short  dis- 
tances. Plaintiff's  intestate,  a  switchman, 
was  injured  by  the  lumber  on  one  of  the  cars 
falling  upon  him.  The  cars  had  been  prop- 
erly inspected  before  being  sent  out,  by  proper 
and  competent  inspectors.  It  was  held  that 
the  sole  cause  of  the  injury  was  the  improper 
loading  of  the  car  through  the  failure  of  the 
employes  to  use  the  stakes  furnished  by  the 
company,  and  that  these  employes  were  the 
fellow  servants  of  the  deceased,  for  whose 
carelessness  the  defendant  was  not  responsi- 
ble. The  same  doctrine  was  also  laid  down 
in  Byrnes  v.  New  York,  L,  E.  <fc  W.  B.  Co,, 

118  N.  Y.  251,  4  L.  R.  A.  151.  There  the 
plaintiff's  intestate  was  in  defendant's  em- 
ployment as  a  brakeman.  A  car  loaded  with 
lumber  at  a  way  station  was  to  be  attached 
to  the  train.  It  was  being  moved  by  an 
engine  from  the  switch  to  the  main  track. 
Plaintiff's  intestate  got  upon  it  to  stop  it, 
but,  in  consequence  of  the  improper  manner 
in  which  the  car  was  loaded,  the  brake  was 
rendered  useless,  a  collision  occurred,  and  he 
was  thrown  from  the  car  and  killed.  In  an 
action  to  recover  damages  it  appeared  that  the 
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car  and  its  appliances,  before  it  was  loaded, 
were  in  good  condition.  By  the  defendant's 
rules  it  was  made  the  duty  of  the  station 
master  to  either  inspect  the  car  himself  or 
have  some  one  do  so  before  it  was  taken  out. 
Had  this  been  done,  the  improper  loading 
would  have  been  discovered.  It  was  held 
that,  defendant  having  provided  a  safe  car 
and  a  system  and  competent  men  for  its  in- 
spection, it  was  not  liable  for  injuries  result- 
ing to  a  coemplov6  from  neglect  of  their  duty. 
This  rule  was  also  laid  down  in  tiie  follow- 
ing cases:  Toledo,  TT.  A  TF,  B.  Co,  v.  BUUk, 
88  111.  112;  L&uisfdUe  d  N.  B,  Co.  v.  Gotcer, 
85  Tenn.  465 ;  Northern  Cent,  B,  Co.  v.  Bus- 
son,  101  Pa.  1,  47  Am.  Rep.  690.  The  court 
below  was  correct  in  ruling  that  the  defective 
condition  of  the  flat  car,  if  it  was  defective, 
had  no  bearing  in  the  case.  The  i)]aintiff's 
injury  was  produced  by  the  defective  load- 
ing, and  not  by  any  defect  in  the  car. 
judgment  must  he  affirmed, 

Hooker»  Ch,  </.,  and  Grant*  J,,  con- 
curr^  with  I«ong^,  J. 

Montg^omery*  J, : 

I  concur  in  the  result  reached  by  Mr, 
Justice  Long.  My  reasons  are  set  forth  in  my 
opinion  on  the  former  hearing. 

MeOrathy  J.,  dissenting : 

This  case  was  originally  heard  at  the  April 
term,  1892,  and  is  reported  in  16  L.  R.  A. 
842.  A  rehearing  was  granted  at  the  instance 
of  defendant.  Tne  trial  court,  in  directing 
a  verdict,  was  governed  by  Smith  v.  Potter, 
46  Mich.  258.  That  case  is  not  only  opposed 
to  the  clear  weight  of  authority  elsewhere, 
but  this  court  has  refused  to  follow  it  in  a 
number  of  cases  since  determined.  Van 
Dusen  v.  LeteUier,  78  Mich.  492,  502 ;  AdamM 
V.  Inm  CUffs  Co.  78  Mich.  271,  288 ;  Brown 
V.  Gilchrist,  80  Mich.  56,  68,  65 ;  Morton  ▼. 
Detroit,  B.  C.  dt  A.  B.  Co.  81  Mich.  428 ; 
Sadowski  v.  Michigan  Car  Co.  84  Mich.  100, 
105 ;  Tangney  v.  J.  B.  Wilson  d  Co.  87  Mich. 
458,  455 ;  Ashman  v.  Mint  d  P.  M.  B.  Go. 
90  Mich.  567,  571.  The  principle  underly- 
ing the  doctrine  of  these  later  cases  had  been 
announced  by  Mr.  Justice  Cooley  in  Ouincy 
Min,  Co.  V.  KitU,  .42  Mich.  84,  89.  In  Broton 
V.  Gilc?irist  the  contention  of  the  defendants 
was  that  the  defendants  provided  plenty  of 
suitable  and  good  materials  of  which  to  con- 
struct the  falling  scaffold,  and  that  they 
placed  the  oversight  and  charge  of  building 
It  with  a  competent  and  fit  servant.  Mr, 
Justice  Long,  speaking  for  the  court,  in  that 
case  says:  "The  contract  of  employment 
with  the  plaintiff  was  that  he  should  have  a 
safe  place  to  work,  and  the  law  imposed  upon 
the  aefendants  the  duty  to  furnish  such  a 
place.  If  the  scaffold  had  been  erected  un- 
der the  supervision  and  direction  of  one  of 
the  defendants  themselves,  and  the  casualty 
had  occurred,  .  .  .  then  the  plaintiff 
would  have  had  the  right  to  recover  for  such 
injuries,  unless  himself  negligent.  I  am 
not  prepared  to  say  that  the  master,  under 
such  circumstances,  can  shift  his  respon- 
sibility by  the  selection  of  a  foreman ;  and 
I  do  not  understand  that  this  doctrine  haa 


Digitized  by  V^OOQ  IC 


1898. 


DswEY  y.  Detboit,  Q.  H.  &  M.  R.  Co. 


295 


tyerbeen  held  by  this  court.*  The  court 
then  proceeded  to  discuss  the  cases  of  Qtiincy 
Min.  Co,  V.  KitU,  and  Howr  v.  Merritt,  62 
Mich.  886,  and  then  concludes  as  follows: 
^That  is,  because  the  defendants  had  del- 
egated the  authority  to  Mr.  Reed  to  select 
proper  materials,  and  to  direct,  control,  and 
superintend  the  erection,  they  should  escape 
liability.  If  this  were  the  rule,  then  the 
more  they  remained  away  from  their  busi- 
ness,—the  greater  power  and  authority  they 
gave  a  foreman  or  manager  to  select  material, 
employ  men  to  build  a  safe  and  proper 
scaffold,  upon  which  other  servants,  who  bad 
no  knowledge  of  the  manner  of  its  construc- 
tion, were  to  be  invited  to  work,— the  less 
the  liability.  It  is  the  duty  of  the  master 
to  furnish  the  servant  a  safe  place  to  work 
upon,  and  he  cannot  shift  this  responsibility 
by  saying :  'The  foreman  whom  I  employed 
was  selected  with  care,  and  for  his  fitness  for 
the  work  intrusted  to  him.  I  pointed  out 
to  him  all  necessary  and  proper  material ; 
and,  therefore,  though  he  did  not  make  a 
proper  selection  of  material,  and  did  not 
build  a  safe  structure,  my  hnnds  are  clean, 
and  no  responsibility  rests  with  me.  I  have 
<iischarged  the  full  measure  of  my  duty  to 
the  men  whom  he  guides  and  controls. '  Es- 
pecially is  this  true  if  it  appears,  as  in  this 
case,  that  he  has  entrusted  the  entire  manage- 
ment and  control  of  that  business  in  the 
bands  of  such  foreman,  with  power  to  em- 
ploy the  men,  and  he  himself  retires  from 
any  direction  and  control  over  it.  Mr.  Reed 
apparently  had  this  authority ;  and,  from  the 
manner  of  the  accident  claimed  by  the  plain- 
tiff, it  is  evident  that  the  men  selected  by 
Mr.  Reed  to  find  the  timber  to  support  these 
Tunning  boards  were  wholly  unfit  to  build 
such  a  scaffold.  It  was  Mr.  Reed's  duty  to 
examine  this  scaffold,  and  see  that  it  was 
properly  built,  before  sending  the  plaintiff 
there  to  work ;  and,  under  the  authority  del- 
egated to  him  by  the  defendants,  and  the 
control  he  assumed  of  affairs  there,  he  stands 
in  their  place,  and  they  must  assume  the 
risks  of  his  ne^cligence." 

It  cannot  be  said  that  If  Reed  had  been 
selected  by  the  defendants  to  himself  put  up 
the  scaffold,  and  his  duty  had  been  confined 
to  that  particular  act,  defendants  could  have 
•escaped  liability.  In  other  words,  it  matters 
not,  so  far  as  tne  discharge  of  defendant's 
duty  as  master  to  the  employe  is  concerned, 
whether  Reed's  negligence  consisted  in  want 
of  care  in  supervising  the  work,  or  in  the 
performance  of  the  manual  labor  connected 
therewith ;  and  the  defendants'  liability  can- 
not be  said  to  rest  solely  upon  the  scope  of 
the  authority  delegated  to  him,  but  rather 
upon  the  character  of  the  act  committed  to 
ills  supervision.  In  the  JSadowski  Case,  Mr, 
Justice  Cahill  says:  ** The  rule  adopted  by 
the  federal  courts,  and  in  most  of  the  states, 
and  which  seems  to  us  most  in  consonance 
with  reason  and  humanity,  is  that  those  em- 
ployed by  the  master  to  provide  or  to  keep  in 
repair  the  place,  or  to  supply  the  machinery 
and  tools  for  labor,  are  engaged  in  a  different 
•employment  from  those  who  are  to  use  the 
place  or  appliances  when  provided,  and  they 
are  not,  therefore,  as  to  each  other,  fellow 


servants.  In  such  case,  the  one  whose  duty 
it  is  to  provide  and  look  after  the  safety  of 
the  place  where  the  work  is  to  be  done  rep- 
resents the  master  in  such  a  sense  that  the 
latter  is  liable  for  his  negligence.'*  The 
question  is  very  fully  discussed  by  Mr, 
Justice  Harlan  in  Hough  v.  Texas  d  P.  R, 
Co,  ipO  U.  8.  213,  25  L.  ed.'  612 ;  by  Mr, 
Justice  Field,  in  Northern  Pac,  B.  Co.  v.  Her- 
bert, 116  U.  S.  642,  646,  29  L.  ed.  755,  758; 
and  by  Oresham,  J.,  in  King  v,  Ohio  dt  M, 
R.  Co,  14  Fed.  Rep.  277,  280.  See  also  Flike 
y.  Boston  d  A.  B,  Co.  63  N.  Y.  549,  552,  13 
Am..  Rep.  645;  Crispin  v.  Babbitt,  81  N.  Y. 
516.  87  Am.  Rep.  521 ;  Pantzar  v.  Tilly  Foster 
Iron  Min,  Co,  99  N.  Y.  368;  Beneing  v. 
Steinway,  101  N.  Y.  547 ;  Lewis  y.  Seifert, 
116  Pa.  628,  647;  Ford  ^,  Fitchburg  B.  Co, 
110  Mass.  240.  260,  14  Am.  Rep.  598 ;  Smith 
V.  Qjtfard  Iron  Co,  42  N.  J.  L.  467,  86  Am. 
Rep.  535 :  Fay  v.  Minneapolis  cfe  tit,  L,  B, 
Co,  30  Minn.  231 ;  Hannibal  <fc  St.  J.  B.  Co. 
V.  Fox,  31  Kan.  586 ;  Mulvey  v.  Bhode  Island 
Locomotive  Works,  14  R.  I.  204. 

The  statute  makes  it  the  duty  of  munici- 
palities to  keep  streets  and  siae walks  in  a 
condition  reasonably  fit  and  safe  for  travel. 
Municipalities  delegate  the  care  and  su- 
pervision pf  their  streets  and  sidewalks  to 
boards,  commissioners,  and  inspectors,  who 
are  presumed  to  be  competent;  yet  munic- 
ipalities cannot  be  heard  to  say  that  their 
duty  ends  with  such  delegation  or  that  the 
negligence  of  such  boards,  commissioners,  or 
inspectors  in  respect  to  that  duty  is  not  its 
negligence. 

The  rule  that  it  is  the  master's  duty  to  pro- 
vide  the  servant  with  a  safe  place  to  work, 
and  when  the  service  required  of  an  employ^ 
is  of  a  peculiarly  dangerous  character  it  is 
the  duty  of  the  master  to  make  reasonable  pro- 
vision to  protect  him  from  the  dangers  to 
which  he  is  exposed  while  engaged  in  the  dis- 
charge of  his  duty,  is  not  a  new  rule.  It  has 
been  recognized  by  this  court  in  numerous 
decisions.  Swoboda  v.  Ward,  40  Mich.  420 ; 
Park/iurst  v.  Johnson,  60  Mich.  70,  46  Am. 
Rep.  28 :  Huizega  v.  Cutler  d  Savage  Lumber 
Co,  51  Mich.  272 ;  James  v.  Emmet  Min,  Co, 
55  Mich.  835 ;  Smith  v.  Peninsular  Car  Works, 
60  Mich.  501 ;  Adam  y.  Iron  Cliffs  Co.  78 
Mich.  271 ;  Broken  v.  GilcJinst,  80  Mich.  56 ; 
Sadowski  v.  Michigan  Car  Co,  84  Mich.  100 ; 
Palmer  v.  Michigan  Cent.  B,  Co.  87  Mich. 
281,  93  Mich.  363,  17  L.  R.  A.  636;  Tangney 
v.  J.  B.  Wilson  d  Co,  87  Mich.  463 ;  Bagon 
V.  Toledo,  A,  A,  d  N,  M.  B.  Co,  91  Mich. 
379 ;  Cregg  v.  Chicago  d  W.  M,  B,  Co,  91 
Mich.  624. 

The  le;ral  obligation  of  the  master  in  re- 
spect of  his  servants,  as  settled  by  the  ad- 
judicated cases,  is  to  exercise  all  the  cnre 
which  the  exiirencies  of  the  occasion  reijuire : 
First,  to  provide  safe  and  suitable  machinery, 
tools,  and  appliances,  and  to  keep  them  in  a 
suitable  condition  for  use,  and  to  provide  a 
safe  place  for  conducting  the  work ;  second, 
to  select  competent  servants,  and  in  suflScient 
numbers,  for  the  service,  and  to  see  that  they 
continue  competent  and  efi^cient;  tnird,  to 
provide  and  publish   proper  rules  for   tlie 

fuidance  and  protection  of  his  servants  in  the 
ischarge  of  their  duties ;  fourth,  to  properly 
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iostniet  seryants  nnder  age  as  to  their  duties 
and  the  hazards  involved,  etc.,  and  not  to 
subject  them  to  the  discharge  of  duties  more 
hazardous  than  those  for  which  thej  were 
engaged.  The  language  of  the  first  paragraph 
has  been  held  to  include  safe  instrumentali- 
ties and  facilities  for  doing  the  work  assigned 
the  servant.  In  the  Eagon  and  Oregg  dues, 
cited  above,  we  held  that  reasonably  safe  side 
tracks  upon  which  brakemen  were  expected 
to  go  to  couple  cars  must  be  provided.  Plank 
V.  iVJjw  York  Cent.  A  H,  R,  B.  Oo.  «0  N.  Y. 
607.  In  FUke  v.  Boston  d  A,  R.  Oo, ,  supra, 
two  heavy  freight  trains  were  sent  out  within 
a  few  moments  of  each  other.  The  first  train 
broke  in  two,  and  the  rear  portion  collided 
with  the  second  train,  injuring  an  employ 6 
thereupon.  The  flr^  train  had  but  two  brake- 
men,  whereas  it  should  have  had  three,  but 
the  third  brakeman  was  late,  aud  the  train 
wtis  dispatched  without  him.  The  court  held 
that  it  was  the  duty  of  the  company  to  have 
supplied  the  train  with  the  necessary  brake- 
man.  But  suppose  that  the  train  had  been 
supplied  with'  the  necesstiry  brakeman,  but 
the  cars  had  been  so  loaded  as  to  prevent  ac- 
cess to  tlie  brakes,  could  it  be  said  that  in 
that  case  the  company  would  not  be  liable? 
The  court  in  that  case  says :  **  It  is  claimed, 
by  the  counsel  for  the  appellant,  that  the 
company  are  not  liable,  because  the  agent 
had,  in  fact,  employed  a  third  brakeman  to 
go  upon  this  train,  who,  by  reason  of  over- 
sleeping, failed  to  get  aboard  in  time,  and 
hence,  that  the  injury  must  be  attributed  to 
his  iSegligence,  or,  if  attributable  to  the  neg- 
ligence of  the  general  agent  in  not  supplying 
his  place  with  another  man,  such  negligence 
must  be  regarded  as  committed  while  acting 
in  the  capacity  of  a  mere  coservant,  within 
the  doctrine  of  irresponsibility.  Neither  of 
these  positions  is  tenable.  The  hiring  of  a 
third  brakeman  was  only  one  of  the  steps 
proper  to  be  taken  to  discharge  the  princi- 
pal's duty,  which  wa«  to  supply  with  suf- 
cient  help  and  machinery  ana  properly  dis- 
patch the  train  in  question,  and  this  duty 
remained  to  be  performed,  although  the  hired 
brakeman  failea  to  wake  up  in  time,  or  was 
sick,  or  failed  to  appear  for  any  other  rea- 
son. It  was  negligent  for  the  company  to 
start  the  train  without  sufficient  help.  The 
acts  of  Rockefeller  cannot  be  divided  up,  and 
a  part  of  them  regarded  as  those  of  the  com- 
pany, and  the  other  part  as  those  of  a  coserv- 
ant merely,  for  the  obvious  reason  that  all 
bis  acts  constituted  but  a  single  duty.  His 
acts  are  indivisible,  and  the  attempt  to  create 
a  distinction  in  their  character  would  involve 
a  refinement  in  favor  of  corporate  immunity 
not  warranted  by  reason  or  authority.  Ab 
well  might  the  company  be  relieved  if  the 
train  was  started  without  an  engineer,  or 
without  brakes,  or  with  a  defective  engine. 
The  same  duty  rested  upon  the  company, 
though  every  man  employed  had  died  or  run^ 
away  during  the  night,  and  if  negligent  in 
discharging  it,  either  by  acts  of  commission 
or  omission,'  whether  in  employing  improper 
help,  or  not  enough  of  it,  or  in  not  requiring 
their  presence  upon  the  train,  it  is,  upon 
every  just  principle,  responsible  for  the  oon- 
22  L.RA. 


sequences.  Nor  is  the  company  relieved,  al- 
though negligence  may  be  imputed  to  the 
defaulting  brakeman.  The  only  effect  of 
that  circumstance  would  be  to  make  the  neg- 
ligence contributory  with  the  brakeman,  but 
would  not  affect  the  liability  of  the  com- 
pany." In  Dougherty  y.  Borne,  W,  dk  0.  B. 
Go,  (flup.)  18  N.  Y.  Supp.  841,  strips  had 
been  nailed  to  the  drop  stakes  of  a  flat  car, 
so  as  to  reach  to  the  top  of  a  load  of  lumber, 
and  it  was  held  that  such  strips  were  a  part 
of  the  equipment  of  the  car.  In  Basliby  v. 
New  York,  L,  E.  db  W.  R,  Co.,  107  N.  Y. 
S74,  tlie  drop  stakes  furnished  by  the  shipper 
were  held  to  be  appliances  within  the  rule. 
The  simple  question  in  this  case,  it  seem» 
to  me,  is  whether  the  obligation  of  the  mas- 
ter includes  within  its  scope  the  duty  of  pro- 
viding cars  so  loaded  that  brakemen  may  per- 
form their  duties  in  respect  to  them  without 
greatly  increased  hazard,— whether  the  plain- 
tiff in  this  case  can  be  said  to  have  been  fur- 
nished with  proper  facilities  for  his  work. 
The  duty  of  inspecting  the  car  itself,  and 
that  of  the  inspection  of  its  condition  with 
its  load  upon  it,  have  a  common  origin. 
Both  spring  from  the  duty  of  protection 
which  the  master  owes  to  the  servant.  There 
is  no  ground  for  saying  tliat  one  of  these- 
duties  may  be  delegated  so  as  to  relieve  the^ 
master  from  all  liability,  and  that  the  other 
may  not ;  nor  is  there  reason  In  saying  that 
the  person  who  inspects  the  car  itself,  its 
appliances  and  instrumentalities,  with  ref- 
erence to  the  safety  of  those  engaged  in  ita 
transportation,  is  not  a  fellow  servant,  while 
he  who  inspects  the  loaded  car  fer  a  like 
purpose,  ana  to  see  whether  it  affords  proper 
facilities  for  the  performance  of  the  duties- 
which  must  necessarily  be  performed  in  its^ 
transportation,  is  a  fellow  servant.  In  the 
present  case  both  duties  were  delegated  to 
the  same  person,  both  are  performed  with 
reference  to  the  same  end,  and  tlie  person  to 
whom  delegated  must  be  held  in  the  perform- 
ance of  each  to  occupy  the  same  relation  to- 
pi aintiff  and  defendant.  It  certainly  cannot 
be  said  that  with  reference  to  stationed  ma- 
chinery, belting,  shafting,  and  rearing  the 
master  must,  at  his  peril,  provide  the  nec- 
essary guards  and  coverings,  and  arrange  the- 
surroundings  so  as  to  render  the  place  reason* 
ably  safe,  yet,  as  to  a  train  of  cars  between 
which  a  brakeman  is  required  in  the  ordinary 
discharge  of  his  duties  to  go,  while  one  sec- 
tion is  being  driven  against  a  standing  sec- 
tion or  car,  ib  loaded  as  to  render  the  position- 
of  the  brakeman  one  of  greatly  increased  haz- 
ard to  life  and  limb,  and,  in  case  of  injury, 
the  master  may  escape  liability.  The  em- 
ployment is  at  best  a  dangerous  one.  It  is  as 
essential  to  the  protection  of  the  brakemacr 
that  these  spaces  be  kept  clear  as  that  the 
spaces  be  provided.  This  danger  can  be 
guarded  against.  As  is  said  by  Mr.  Justice 
Long  in  Palmer  y.  Michigan  Cent,  R,  Co.,  97 
Mich.  290:  ^'In  all  cases  where  the  danger 
can  be  readily  guarded  against,  the  employer 
is  in  duty  bound  to  protect  the  employ 6  at. 
his  peril."  The  judgment  shoula  be  re-> 
versed,  and  a  new  trial  granted. 
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!•  A  purehaser  of  land  at  flheiiiTs  sale 

oaoDOt,  while  relyinar  on  the  title  so  acquired. 
Impeach  the  title  of  the  judfirment  debtor,  to  pre- 
vent his  reooverlnj;  the  land  in  ejectment. 

8«  A  flberllPfl  deed*  to  which  his  name  in 
aflBbced  by  another  person  in  his  presence 
and  at  his  request  and  which  the  sherilT  then  duly 
acknowledfired,  is  as  efficacious  as  though  signed 
by  the  sheriff  himself. 

8.  There  is  a  sofflcient-  delivery  of  a 
deed*  in  the  absence  of  evidence  to  weaken  the 
force  of  the  facts,  if  the  judge  of  probate,  before 
whom  it  is  acknowledged,  takes  it  for  the  pur- 
pose of  recording  it  in  his  office. 

4*  Presnmption  of  the  delivery  of  a 
deed  arises  if  it  is  found  in  the  possession  of  the 
personal  representative  of  the  grantee. 

6.  A  retnm  of  a  levy  may  properly  be 
indorsed  on  an  execution  by  a  third  person 
at  the  direction  and  in  the  presence  of  the  sheriff. 

6.  The  retnm  of  a  levy  is  not  essential 
to  the  validity  of  a  sberlfl^s  deed  to  the  purchaser 
at  ezeoution  sale. 


7«  In  ejectment  fbr  land  which  plaintllT 
claims  by  adverse  possession  evidence 
is  admissible  for  the  purpose  of  showing  that 
the  possession  has  not  been  continuous,  that 
within  the  limitation  period  defendant  recovered 
it  in  ejectment  against  plaintiff  and  was  placed 
in  possession. 

8.  Evidence  of  admissions  or  statements- 
made  during^  the  limitation  period  by 
a  plaintiff  claiming  land  by  adverse  possession, 
that  the  land  belonged  to  a  third  person  is  adrois- 
sible  in  ejectment  as  tending  to  show  that  when. 
they  were.made  plalntifl  did  not  claim  ownership. 

(Junel8,lS9&) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Covington  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  real  estate.    Beursed, 

Plaintiff  claimed  to  have  purchased  the  land 
from  John  B.  Dickson  in  1866,  and  to  have- 
occupied  it  under  that  purchase  continuously 
until  1837  or  1888,  when  defendant's  intestate 
took  violent  possession  of  it. 

Defendant  claimed  under  a  sheriff's  deed 
executed  May  8,  1875,  which  purported  to 
convey  the  land  in  question,  and  resulted  from 
a  judgment  against  Watson.  Defendant 
claimed  to  have  been  in  possession  of  the  lot. 
from  the  time  of  the  sheriff's  deed  to  June  9, 


NOTS.— Siflmina  by  proxy, 

L  SUrnalwn  wrftten  by  another. 

a.  Toadeed or mortoage, 

A  deed  will  not  bo  held  invalid  on  account  of  the 
grantor*s  name  having  been  signed  to  such  instru- 
ment in  his  presence  and  at  his  request  by  another 
person,  where  such  grantor  acknowledges  and  de- 
livers saoh  deed.  Lovejoy  v.  Richardson,  88  Me. 
88A:  Bird  v.  Decker,  64  Me.  650;  Kerr  v.  Bussell,  W 
HL  eefi,  18  Am.  Rep.  6S4:  Nye  v.  Lowry,  82  Ind.  816; 
Frost  V.  DerlDg,  21  Me.  168;  Pierce  v.  Hakes,  28  Pa. 
281;  MoMurtry  v.  Brown,  6  NeU  888;  Cusbroan  v. 
Wooster,  46  N.  H.  410;  Clough  v.  Qough,  78  Me.  487, 
40  Am.  Rep.  886. 

And  a  deed  was  sustained  where  the  grantor's 
signature  was  written  by  his  wife  in  his  absence, 
and  he  adopted  such  signature  and  acknowledged 
the  instrument.  Bartlett  v.  Drake,  100  Mass.  174, 
1  Am.  Bep.l01«  97  Am.  Dec.  02. 

So  where  one  of  the  subscribing  witnesses  who 
could  not  write  directed  one  of  the  grantees  to 
subscribe  his  name.    Taton  v.  White,  96  N.  C.  400. 

But  a  deed  was  not  sustained  where  the  grantor 
had  been  a  lunatic  with  lucid  intervals  during  one 
of  which  his  name  was  signed  by  bis  request  or  his 
assent,  and  one  of  the  witnesses  did  not  see  the 
execution  of  the  deed«  nor  sign  at  the  request  of 
the  grantor.   Hays  v.  Hays,  6  Pa.  868. 

In  Wallace'  v.  McOollough,  1  Rich.  Eq.  428,  the 
oourt  was  divided  on  the  question  whether  or  not 
a  deed  would  be  invalid  which  was  executed  by 
another  writing  the  grantor's  name  at  her  request 
In  her  presence. 

So  a  mortgage  was  held  not  to  be  invalid  be- 
cause the  name  of  a  grantor  was  written  by  an- 
other in  her  presonce  and  at  her  request.  Jansen 
▼.  McGahlll,  22  Cal.  668,  88  Am.  Dec.  84;  Gardner  v. 
Gardner,  6  Cush.  488, 62  Am.  Dec.  740. 

The  same  rule  was  said  to  apply  where  it  was 
claimed  that  a  mortgage  was  executed  under  a 
forged  power  of  attorney.   Mutual  Ben.  L.  Ins.  Co. 
V.  Brown,  80  V,  J.  Eq.  108. 
22L.RA. 
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But  it  was  said  that  tf  a  writing  giving  a  right  of 
way  was  signed  by  another  for  the  grantor,  but  not 
in  his  presence,  it  would  be  void,  aa  the  authority 
to  execute  should  be  in  writing.  Rockford,  R.  L 
&  St  L.  R.  Ck).  V.  Shuniek,  66  lU.  223. 

As  to  other  signature  to  deed«  see  Harris  v.  Har- 
ris, in/Vxk 

b.  2V>  notesn  eontrcictSt  and  bonds, 

A  note  is  not  invalid  on  account  of  the  obligor**  ■ 
name  liaving  been  written  for  him  at  his  instance 
and  request  by  another  person.  Haven  v.  Hobb6« 
1  Vt.  238, 18  Am.  Dec.  678;  Woodbury  v.  Woodbury, 
47  N.  H.  11, 00  Am.  Dec.  666;  Morse  v.  Green,  18  N. 
H.  82, 88  Am.  Dec.  471;  Handyside  v.  Cameron,  21 HL 
68»,  74  Am.  Dec  119. 

And  a  note  was  held  binding  where  the  party  au- 
thorized to  sign  the  obligor*s  name  directed  a  third 
person  to  sign  for  the  obligor.  Weaver  v.  CaroalU 
86  Ark.  198,  87  Am.  Rep.  22;  Commercial  Bank  of 
Lake  Erie  v.  Norton,  1  Hill,  60L 

And  in  a  similar  case  the  validity  of  the  note  was 
held  to  be  a  question  for  the  Jury.  Lord  v.  Hall,  8 
C.  B.  681. 

But  a  defendant  who  could  not  read  or  write* 
who  was  on  trial  for  perjury  in  denying  the  execu. 
tlon  of  a  note,  which  was  charged  to  have  been 
written  for  him  at  his  request,  should  have  been 
permitted  to  show  that  the  writing  was  understood 
by  the  parties  to  be  only  a  contract  to  arbitrate. 
Flemister  v.  State,  48  Ga.  170. 

A  signature  to  a  contract  written  by  another  at 
the  request  and  in  the  presence  of  the  obligor  is- 
binding  on  such  obligor.  Harris  v.  Story,  2  E.  D. 
Smith,  868;  Mallon  v.  Story,  Id.  831;  Crow  v.  Carter, 
6  Ind.  App.  160. 

And  the  same  applies  to  a  letter  of  attorney  di- 
recting a  sale  of  land.  Irvine  v.  Thompson,  4 
Bibb,  296. 

And  the  same  was  held  where  the  obligor  held- 
the  top  of  the  pen  while  his  name  was  being  writ- 
ten.   Helshaw  v.  Langley,  11 L.  J.  Ch.  N.  S.  17. 

A  contract  was  sustained  where  a  party  flndlnff- 
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1890,  with  the  exception  of  a  short  time  when 
Watson  entered  the  land  clandestinely,  because 
of  which  defendant  claimed  that  he  had  re- 
covered the  land  in  ejecfment  against  Watson. 

Further  facts  appear  in  the  opinion. 

Mr.  John  Gamble  for  appellant. 

Mr,  J.  W.  Posey  for  appellee. 

MeClellaiit  J,^  delivered  the  opinion  of 
the  court : 

This  is  a  statutory  action  for  the  recovery 
of  a  certain  lot  of  land  in  the  town  of  Anda- 
lusia. Watson  is  plaintiff,  and  Lewis,  as 
administrator  of  one  Hoi  ley,  deceased,  is  de- 
fendant. Plaintiff  derives  title  from  one 
Dixon  by  deed  appearing  to  have  been 
executed  in  1866.  Defendant  claims  title 
through  Watson,  under  a  sale  and  conveyance 
by  the  sheriff  to  his  intestate  in  1875,  made 
in  satisfaction  of  certain  judgments  afi^ainst 
Watson,  and  also  by  virtue  of  an  adverse 
possession  on  the  part  of  the  intestate  and 
mmself  subsequent  to  said  sale  and  convey- 
ance. 

1.  Some  rulings  were  made  on  the  trial  in 
respect  of  Watson's  title  to  the  land  prior  to 
the  sheriff's  sale  and  conveyance  of  it,  as  his 
property,  to  Hoi  ley,  and  upon  testimony  in 
relation  thereto.     These  are  of  no  importance 


in  the  case,  and,  whether  erroneous  or  not, 
in  the  abstract,  need  not  be  considered,  since 
the  defendant— claiming,  as  he  does,  under 
that  title,  and  having  recognized  its  validity 
by  purchasing  at  the  sheriff's  sale,  and  now 
further  recognizing  it  by  a  reliance  upon  the 
acquisition  of  it  throu&rh  that  sale,  and  upon 
adverse  possession  since  that  time  under  the 
color  of  title,  with  which,  at  least,  he  was 
Invested  by  the  conveyance  then  made  hythe 
sheriff — is  not  in  a  position  to  impeach  Wat- 
son's original  title.  Ware  v.  Detoberry,  84 
Ala.  668;  Houston  v.  FiMTis,  71  Ala.  670; 
Tennessee  A  a  R,  Co.  v.  East  Alabama  22. 
Co.  75  Ala.  616,  635,  61  Am.  Rep.  475. 

2.  The  evidence  as  to  the  execution  of  the 
deed  by  the  sheriff  to  Hoi  ley  was  that  of  the 
probate  judge  of  the  county,  and  is  as  fol- 
lows :  **  That  J,  A.  Thompson,  the  sheriff, 
could  not  write  his  name  and  that  he  Tthe 
witness]  frequently  wrote  in  the  sheriff's 
office  for  said  Thompson;  that  he  indorsed 
the  levies  on  the  execution  here  in  evidence, 
and  wrote  the  deed  of  Thompson,  as  sheriff, 
to  Alfred  Holley,  dated  May  8,  1875;  that 
said  deed  and  indorsements  on  said  levies  are 
in  his  handwriting ;  that  said  J.  A.  Thomp- 
son was  present  when  said  deed  was  written ; 
that  it  was  written  in  the  sheriff's  office,  at 


her  name  signed  thereto  by  ber  brother*  delivered 
the  same,  saying  sbe  knew  his  hand  writing. 
£peckei8  v.  Sax,  1  E.  D.  Smith,  258. 

So  an  indorsement  of  consent  by  an  assignee  for 
ereditors  under  Wis.  Rev.  Stat.,  1696,  requiring  an 
Indorsement  in  writing,  is  not  invalid  when  writ- 
ten by  another  in  the  presence  and  under  the 
direction  of  the  assignee.  Scott  v.  Seaver,  K  Wla. 
175. 

An  assignment  of  a  benefit  oertlflcate  signed  by 
another  for  a  member  not  in  his  presence  but  made 
under  verbal  instructions  received  through  a  third 
party  was  sustained.  Schmidt  v.  Iowa  K.  of  P. 
Ins.  Asso.  11 L.  R.  A.  205,  8S  Iowa,  dOL 

And  an  apprentice  Indenture  was  sustained 
where  the  names  of  father  and  apprentice  were 
written  in  their  presence  at  their  request  and  the 
paper  was  delivered  and  acted  upon.  Bex  v. 
Longnor,  i  Barn.  &  Ad.  647, 1  Nev.  k  M.  576. 

In  an  action  on  an  order  of  certificates  against 
the  drawer's  estate  where  such  order  had  been 
written  for  him  by  another  the  plaintilf  was  non- 
suited, as  the  right  to  receive  the  certificate  abated 
on  the  death  of  the  drawer.  McKee  v.  Myers,  Add. 
Bep.  81. 

Cutting  off  the  names  of  signers  from  a  dupli- 
cate petition  for  county  seat  location  and  attach- 
ing them  to  one  of  the  same  petitions,  which  signa- 
tures are  accepted  by  the  county  board,  is  an 
irregularity  but  will  not  invalidate  the  petition. 
Douglass  V.  Baker  County  Comrs.  28  Fla.  419. 

Under  the  Statute  of  Frauds,  6 17,  requiring  con- 
tracts to  be  signed  by  the  parties  or  their  agents 
thereunto  lawfully  authorized  it  was  held  that  one 
party  to  a  contract  could  not  sign  the  name  of  the 
other  although  so  dlreeted.  Wright  v.  Dannah,  2 
Campb.208. 

A  marriage  contract  signed  in  the  name  of  one 
of  the  parties  at  her  request  by  her  brother,  al- 
though not  in  her  immediate  presence,  was  sus- 
tained. Bdnhart  v.  Miller,  22  Ga.  402. 68  Am.  Deo. 
506. 

But  where  an  obligor  by  reason  of  age  and  in- 
firmity oould  not  write  but  directed  his  daughter 
to  sign  the  bond  for  him,  and  for  that  purpose  laid 
the  paper  down  on  a  table  in  the  house  and  turned 
away  and  went  out  into  the  yard,  and  she  then 
22  L.  R  A. 


signed  his  name,  and  at  the  time  could  hear  her 
father  conversing  in  the  yard  but  could  not  see 
him,  the  bond  was  held  Invalid.  Eime  v.  Brooks, 
81N.C.218. 

This  was  on  the  ground  that  the  principal  must 
be  in  a  situation  to  control  the  action  of  the  agent 
and  seems  to  conflict  with  the  decision  of  Uelnhart 
V.  Miller,  8upm,  in  which  case,  however,  the  oourt 
said  there  was  no  occasion  for  ratification  but,  as 
sbe  married  the  party  contracting.  It  might  also  be 
sustained  on  that  ground. 

A  bond  under  seal  to  which  the  name  and  seal 
of  the  obiiger  is  attached  by  another  is  not  in- 
valid, where  such  obligor  acknowledges  it  to  be 
his  act  and  deed.    Bhode  v.  liOuthatn,  8  Blaokf .  413. 

And  a  surety  on  a  recognizance  Is  not  released  by 
the  fact  that  the  name  of  the  principal  was  not 
signed  by  the  latter^s  own  hand.  Com.  v.  Basen- 
dorf.  26  AtL  Rep.  770, 168  Pa.  460. 

And  a  surety  was  not  released  by  the  fact  that 
his  name  was  written  by  another  In  his  presence 
and  by  his  direction.  Croy  v.  Busenbark,  72  Ind.  48; 
Goodell  V.  Bates,  14  R.  1. 65. 

The  question  as  to  the  release  of  the  sureties  on 
the  ground  of  the  decision  in  the  cases  infra  aris- 
ing in  the  Kentucky  statute  does  not  seem  to  be 
discussed;  and  in  the  case  of  Gtoodell  v.  Bates, 
savra^  the  court  also  held  it  valid  on  the  ground  of 
ratification. 

But  in  Kentucky  the  surety  is  released  in  such  a 
case  under  Qen.  Stat.,  chap.  22,  6  1,  requiring  the 
promise  to  pay  the  debt  of  another  to  be  in  writing 
signed  by  himself  or  his  authorized  agent,  and  chap. 
22, 9  20,  providing  that  a  surety  shall  not  be  bound 
by  the  act  of  an  agent  unless  his  authority  is  In  writ- 
ing signed  by  the  principal.  Simpson  v.  Com.  89 
Ky.  412;  Dickson  v.  Luman.  14  Ky.  Lb  Bep.  884; 
Bagan  v.  Chenault,  78  Ky.  545;  BiUlngton  v.  Oom. 
70  Ky.  400. 

o.  To  torfts  anA  noUee»» 

A  writ  Is  not  invalid  where  the  name  of  the 
magistrate  is  signed  to  the  same  in  his  presence 
and  by  his  direction  by^  another.  Hanson  v. 
Bowe,  26  N.  H.  827;  Cushman  v.  Wooeter,  46  N.  H. 
410. 

And  a  magistrate  may  refuse  to  quash  a  writ  to 
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Tliompson's  instance,  and  under  his  direc- 
tion; that,  after  tlie  deed  was  written, 
Thompson  told  him  to  sign  his  name,  as 
sheriff,  to  the  deed,  which  he  did,  and  then, 
as  Judge  of  probate,  took  Thompson's  ac- 
Jmowledgment  to  the  deed,  and  carried  it  into 
the  probate  office,  and  afterwards  recorded  it ; 
.  .  .  and  that  some  one  came  and  got  the 
deed  from  the  probate  office  after  it  was  re- 
corded, but  don^t  now  remember  who  it  was. " 
It  is  not  entirely  clear,  on  this  testimony, 
that  Thompson  was  actually  and  immediately 
present  when  his  name  was  subscribed  to  the 
deed  by  Fletcher,  by  his  direction;  but, 
manifestly,  there  was  room  for  an  inference 
to  be  drawn  to  that  effect  by  the  jury.  If  he 
was  so  present,  as  the  jury  might  have  found, 
the  subscription  to  the  instrument  was  as 
efficacious  as  if  he  had  been  able  to  write  his 
name,  and  with  his  own  hand  had  written  it, 
or,  he  beine  unable  to  write  his  name,  as  if 
he  had  made  his  mark,  and  the  words,  *'his 
mark, "  had  been  written  against  it,  and  had 
the  signature  thus  made  attested  by  two  wit- 
nesses. This  on  the  principle  that  where  the 
grantor  is  present,  and  authorizes  another, 
either  expressly  or  impliedly,  to  sign  his 
name  to  the  deed,  it  then  becomes  his  deed, 
and  is  as  binding  upon  him,  to  all  intents 


and  purposes,  as  If  he  had  personally  affixed 
his  signature.  The  reason  for  the  doctrine 
is  thus  stated  by  Shaw,  Oh,  «7. ;  **  The  name 
being  written  by  another  hand,  in  the  pres- 
ence of  the  grantor,  and  at  her  request,  is  her 
act.  The  disposing  capacity,  the  act  of  mind, 
which  are  the  essential  and  efficient  ingredi- 
ents of  the  deed,  are  hers;  and  she  merely 
uses  the  hand  of  another,  through  incapacity 
or  weakness,  instead  of  her  own,  to  do  the 
physical  act  of  making  a  written  sign.  To 
nold  otherwise  would  be  to  decide  that  a  per- 
son having  a  full  mind,  and  clear  capacity, 
but,  through  physical  inability  incapable  of 
making  a  mark,  could  never  make  a  convey- 
ance or  execute  a  deed. "  Gardner  y.  Gard^ 
ner,  5  Cush.  483,  52  Am.  Dec.  740 ;  1  Devlin. 
Deeds,  §^  282,  288 ;  Kime  y.  Brooks,  81  N. 
C.  218 ;  ik'oa  V.  Deering,  21  Me.  158 ;  Videan 
y.  Grifflti.  21  Cal.  890;  Me.  Rey.  Stat.  1857, 
p.  56;  Lovefoy  y.  Hichardson,  68  Me.  886; 
Bird  y.  Decker,  64  Me.  551. 

8.  And  it  would  seem  that  if 'the  signing 
by  Fletcher,  under  the  direction,  and  in  the 
imn^.oiliate  presence,  of  Thompson,  was  not 
in  itself  efficacious,  the  subsequent  acknowl- 
edgment of  the  latter,  as  shown  on  the  deed, 
would  be  a  sufficient  recognition  and  adop- 
tion of  the  signature  as  his  own.    BartleU  y« 


which  his  name  has  been  signed  under  his  direction 
and  in  his  presence  by  another.  Achorn  y.  Mat- 
thews, 88  Mo.  178. 

And  where  an  attorney  attached  a  gepnlne  signa- 
ture of  a  magistrate  to  a  writ,  which  was  author^ 
ifled  by  the  magistrate,  the  writ  was^sustained. 
Bichardfion  v.  Bachelder,  19  Me.  88. 

But  a  return  upon  a  warrant  calling  a  town 
meeting  cannot  be  written  and  signed  by  another, 
for  the  constable  who  executed  the  same.  Chap- 
man y.  Limerick,  56  Me.  800. 

This  last  decision  is  on  the  ground  that  official 
signatures  must  be  signed  by  the  officer  in  person 
And  reconciles  the  preceding  cases  in  Maine  by 
claiming  that  in  Achorn  v.  Matthews,  nipro,  the 
adoption  of  a  signature  was  an  exercise  of  discre- 
tion from  which  no  appeal  lies;  and  in  Richardson 
y.  Bachelder,  supra,  the  signature  was  a  genuine 
signature  of  the  magistrate  which  had  been  onoe 
written  by  him. 

The  case  of  Chapman  y.  Limerick,  is  not  sup- 
ported by  other  authority,  and  is  believed  to  be 
an  exceptional  case.  The  Statute  of  Construction, 
flection  4.  rule  18,  also  provide8,~when  a  signature 
of  a  person  is  required  he  must  write  it  or  make  a 
mark. 

A  writ  signed  in  the  name  of  a  Justice  of  the 
peace  by  his  direction  where  such  justice  was  not 
present  is  invalid.    Kidder  v.  Fresoott,  24  N.  H.  887. 

But  a  signature  to  a  summons  made  for  the  plain- 
tiff in  his  presence  and  by  his  direction  by  another 
was  sustained.    Hotofaklss  v.  Cutting,  14  Minn.  587. 

And  so  with  a  return  of  miOa  hofui  on  a  }l.  /a. 
made  for  a  constable.    Ellis  v.  Francis,  9  €te.  8S^. 

And  a  scale  of  costs  may  be  signed  for  a  solicitor 
In  his  name  by  his  clerk  under  County  Court  Rules 
1880,  App.    France  y.  Button,  infra. 

And  the  same  was  held  in  regard  to  a  notice  call- 
ing a  meeting  of  bankrupt's  creditors  signed  for  the 
debtor's  attorney  by  his  clerk.  iZe  Hirst,  Lb  B.  18 
Bli.704. 

And  a  notloe  of  appeal  signed  in  the  name  of  ap- 
pellant by  his  attorney's  clerk  was  not  invalid. 
Beg.  V.  Justices  of  Kent,  L.  B.  8  Q.  B.  805. 

But  a  notice  of  objection  to  a  voter's  registration 
signed  by  another  for  such  objector  was  invalid 
under  a  statute  requiring  such  notice  to  be  signed 


by  the  person  objecting.  Toms  v.  Onming,  7  Mann, 
&a88. 

In  this  case  the  notice  was  properly  signed  but 
the  duplicate  was  not  and  the  duplicate  was  served 
instead  of  the  orifirinal. 

And  a  notice  of  a  call  for  subscription  required 
to  be  signed  by  the  trustees  or  by  the  clerks  em- 
ployed by  them  oould  not  be  signed  for  such  clerks 
by  one  employed  by  them,  as  this  would  be  an  at- 
tempt to  substitute  a  deputy  for  a  deputy.  Miles 
y.  Bough,  8  Q.  B.  84ft. 

d.  2V>  toOTa. 

A  wHl  may  be  signed  by  another  for  the  testator 
at  the  request  of  the  testator  and  in  his  presence 
and  will  n6t  be  invalid  wnere  such  signature  or  will 
is  acknowledged  by  the  testator.  Green  v.  Crain, 
12  Gratt.  262;  Catlett  v.  Gatlett,  56  Mo.  841;  Herbert 
v.  Berrier,  81  Ind.  1;  Be  Elcock,  80  U  T.  N.  8.  767; 
Re  Marshall,  18  L.  T.  N.  8.  648;  Merchant's  WIU, 
Tucker,  151;  Haynes  v.  Haynes,  83  Ohio  St.  606,  81 
Am.  Bep.  579;  Hftll  v.  Hall,  17  Pick.  878;  Cochran's 
Will,  8  Bibb,  491;  Shanks  v.  Christopher,  8  A.  K. 
Marsh.  144. 

And  when  so  signed  the  subsequent  addition  of  a 
mark  Is  superfluous.  Bosser  v.  Franklin,  6  Gratu 
1, 62  Am.  Dec.  97;  Sechrest  v.  Edwards,  4  Met  (Ky.) 
168. 

And  is  not  invalid  where  the  name  of  the  testator 
was  written  by  an  attesting  witness  of  the  will* 
Rt  Bailey,  1  Curt.  Bed.  Rep.  914;  Robins  v.  Coryell, 
27  Barb.  656;  Re  Stevens,  17  N.  Y.8.  B.78S. 

And  the  same  doctrine  was  announced  in  other 
oases  although  the  question  was  not  dlreotfy  in- 
volved. Butler  V.  Benson,  1  Barb.~tlSOr^iewi»  v. 
Lewis,  18  Barb.  17;  Rigg  v.  Wilton,  18  111.  15, 44  Am. 
Dec.  419;  Miles'  Will,  4  Dana,  1. 

But  a  will  signed  for  the  testator  by  another  was 
invalid  where  the  will  was  presented  to  the  attest- 
ing witnesses  at  different  times.  Burwell  v.  Cor- 
bin.  1  Rand.  (Va.)  181, 10  Am.  Dec.  404. 

This,  however,  was  in  effect  overruled  in  Dudleys 
y.  Dud lejrs,  8  Leigh,  486,  which  sustained  a  similar 
will  and  claimed  that  Burwell  v.  Corbln  was  a  case 
in  a  court  of  chancery  acting  on  a  special  ver'llct 
and  the  other  was  a  case  of  court  of  probate  acting 
on  the  evidence.  The  Statute  of  184L  since  then* 
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Drake,  100  Mass.  174,  1  Am.  Rep.  101,  07 
Am.  Dec.  92. 

4.  Certain  it  is  that  this  acknowledgment 
relieves  the  deed  from  any  infirmity  which 
might  otherwise  have  affected  it  on  account 
of  the  signature  not  being  attested  by  wit- 
nesses. 1  Brickell,  Dig.  p.  580,  §  18  0^  uq,; 
8  Brickell,  Dig.  p.  298,  §  18. 

6.  As  we  have  seen,  Fletcher,  the  probate 
judge,  took  the  deed,  after  it  was  signed  and 
acknowledged,  for  the  purpose  of  recording 
it  in  his  office.  This,  nothing  appearing  to 
the  contrary,  may  well  be  considered  as  a 
delivery  to  him  by  the  grantor  for  that  pur- 
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pose;  and,  so  considered,  "there  being  no^ 
evidence  to  weaken  the  force  of  these  facts, " 
this  constituted  sufficient  proof  pf  delivery 
to  the  grantee.  EUben^y  v.  Boykin,  65  Ala. 
886;  Alerunder  v.  Alexander,  71  Ala.  295: 
SheffieLd  Land,  Iron  db  Coal  Co,  v.  Ifeill,  87 
Ala.  158. 

6.  And,  moreover,  at  the  time  of  the  trial 
below,  this  deed  was  in  the  possession  of  the 
personal  representative  of  the  grantee,  who 
in  that  capacity  had  also  the  possession  of  the 
land  in  controversy,  and  was  defendant  to 
this  action  for  its  recovery.  The  presumption 
from  this  fact  alone,  unexplained,  is  that  the 


provides  that  the  witnesses  shaU  both  attest  at  the 
same  time. 

It  was  said  that  an  aokoowledirment  would  not 
validate  a  will  if  slfiTDed  for  the  testator  by  an- 
other, if  such  signature  was  purposely  concealed 
from  the  view  of  the  testator  aod  of  the  witnesses. 
Baskin  v.  Baskin.  36  N.  Y.  416. 

But  it  may  be  signed  for  the  testator  even  if  the 
wrong  name  is  written  for  the  testator's  name,  as 
the  name  of  the  witness.  Be  Clark,  2  Curt.  B60I. 
Uep.  829. 

The  same  was  held  in  Baldwin's  Estate,  16  W.  N. 

C.  800,  going  to  the  extent,  however,  of  putting  the 
decision  on  the  ground  that  the  act  authorizing 
signature  by  another  does  not  prescribe  the  man- 
ner of  signing,  and  the  further  ground  that  the 
name  of  the  testator  at  the  beginning  was  a  signa- 
ture. 

Where  a  person  subscribes  the  testator's  name  to 
a  will,  such  pers0nj]^u8t  also  write  his  own  name. 
Meehan  v.  Bourke,  2  Bradf.  886;  Guthrie  v.  Price, 
28  Ark.  396. 

And  a  will  is  sufficiently  signed  in  the  presence  of 
the  testatrix  where  at  her  request  her  name  had 
been  previously  written  theretoby  another  person, 
and  the  latter  in  her  presence  and  by  her  request 
adds  to  her  name  words  showing  that  it  was  written 
by  him  at  her  request.  Ex  parte  Leonard  (3.  C.) 
po«£,8a2. 

And  where  a  statute  requires  the  party  writing 
the  testator's  name  to  write  his  own  name  as  a  wit- 
ness to  such  will  and  state  that  he  signed  the  testa^ 
tor's  name  at  his  request,  a  signature.  ''A.  B.  by  C. 

D.  in  bis  presence  and  at  his  request,"  was  a  sub- 
stantial compliance  with  the  statute.  Abraham  v. 
Wilkins,  17  Ark.  292. 

And  "K  N.  for  R.  D.  at  her  request,"  was  a  valid 
signature.    Vernon  v.  Kirk,  30  Pa.  218. 

A  party  writing  the  tesutor's  name  must  state 
that  he  subscribed  such  name  at  the  testator's  re- 
quest and  sign  his  own  name.  McGee  v.  Porter,  14 
Mo.  611, 66  Am.  Deo.  129. 

Under  the  provision  of  the  statute  requiring  this 
the  courts  in  Missouri  hold  that  the  name  written 
near  a  mark  is  the  name  written  by  such  other 
person,  and  that  this  is  the  signature  and  not  the 
mark.  Northcutt  v.  North  cutt,  20  Mo.  266;  Simp- 
son V.  Simpson,  27  Mo.  288;  St.  Louis  Hospital  Asso. 
V.  Williams,  19  Mo.  609;  St.  Louis  Hospital  Afiso.  y. 
Wegman,  21  Mo.  17. 

The  effect  of  these  decisions  will  be  that  in  Mis- 
souri if  a  will  is  signed  by  mark,  the  name  of  the 
testator  should  not  be  annexed  to  the  same  or  else 
it  will  control  and  be  the  signature,  and  then  such 
signature  must  be  attested  as  If  there  was  no  mark. 

But  other  courts  hold  that  the  name  at  the  mark 
though  written  by  another  does  not  constitute  the 
signature,  unless  so  indicated  by  attesting  words, 
but  the  mark  is  the  signature.  Pool  v.  Buffum,  8 
Or.  4S8;  Jackson  v.  Jackson,  89  N.  T.  158;  Main  v. 
Byder,84Pa.217. 

Under  N.  J.  Stat.  18S1,  providing  that  aU  wills 
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shall  be  signed  by  the  testator  and  such  signature 
or  the  making  thereof  be  acknowledged  by  him,  a 
signature  by  another  for  the  testatrix  at  her  re- 
quest in  her  presence  and  in  the  presence  of  the- 
witnesses  cannot  be  made  sufficient  by  her  ac- 
knowledgment that  it  is  her  name  and  seal  because- 
the  witnesses  know,  notwithstanding  her  acknowl- 
edgment, that  she  has  not  signed  the  will  as  the 
statute  required.  Re  McBlwaine's  Will,  18  N.  J.  Bq» 
499. 

And  under  2  N.  T.  Bev.  Stat.,  fi  40,  subsec.  2,  pro- 
viding that  the  subscription  must  be  made  by  the- 
testator  in  the  presence  of  the  witnesses  or  ac- 
knowledged to  have  been  so  made  to  each  of  the 
witnesses,  a  will  is  invalid  where  the  testator  does- 
not  acknowledge  that  he  signed  or  authorised  some 
one  to  sign  for  him,  although  he  puts  his  finger  on- 
his  name  to  a  signed  will  and  says  it  is  his  will. 
Chaffee  v.  Baptist  Misslonaiy  Convention,  10  Palga,. 
86,  i  L.  ed.  806,  40  Am.  Dec.  225. 

And  under  Minn.  Gen.  Stat.  1878,  dhap.  47, 9  6,  al- 
lowing a  will  to  be  signed  by  another  for  the  testa- 
tor by  his  express  direction,  such  direction  must 
precede  the  signing  and  is  not  to  be  implied  front 
looks  or  gestures,  or  assent.  Walte  v.  Friable,  45- 
Minn.  86L 

And  a  request  for  another  to  sign  for  the  tes- 
tator, which  was  refused,  will  not  validate  an  un- 
signed will.    Strieker  v.  Groves,  6  Whart.  888. 

The  name  of  an  attesting  witness  to  a  will  mar 
be  written  for  such  witness  by  another.  Lord  v* 
Lord,  68  N.  H.  7, 42  Am.  Bep.  665;  Upohuroh  v.  Up- 
church,  16  B.  Mon.  102;  Be  Strong,  89  N.  7.  8.  R. 
852, 2  Connoly,  674;  Jease  v.  Parker,  6  Gratt.  67, 60- 
Am.  Dec.  102. 

So  a  will  was  not  invalid  where  the  witnesses  who 
were  not  able  to  write  held  the  top  of  the  pen  while 
their  names  were  written.  Lewis  v.  Lewis,  2  Swalx 
&T.188. 

But  where  they  could  write  and  held  the  top  of 
the  pen  while  another  wrote  their  names  the  attes- 
tation was  invalid.    Be  Klleher,  6  Notes  of  Cases,  15. 

There  is  some  conflict  on  this  question,  some  of 
the  English  cases  adopting  the  view  that  the  wit- 
ness must  assist  in  some  way— by  touching  the  pen 
or  making  a  mark. 

This  has  been  followed  by  some  American  oases, 
which,  as  expressed  in  Lord  v.  Lord,  supra,  do  not 
appear  to  have  been  very  thoroughly  considered. 
Horton  v.  Johnson,  infra,  says  that  as  the  statute 
authorizes  some  one  to  sign  for  tne  testator,  and 
does  not  provide  for  witnesses,  that  the  mention  of 
one  thing  excludes  the  other.  In  Simmons  v.  Leon- 
ard, infra,  the  witness  did  not  know  whether  the 
testatrix  signed  or  not. 

And  so  it  has  been  decided  that  one  of  the  wit- 
nesses cannot  sign  for  the  other.  Biley  v.  Riley.  M 
Ala.  496;  Horton  v.  Johnson,  18  Ga.  886;  Re  Duggin, 
89  L.  J.  P.  24:  Re  Cope,  2  Bob.  EccL  Rep.  885;  fir 
Mead,  1  Notes  of  Cases,  456;  Simmons  v.  Leonard*. 
91  Tenn.  188;  Be  White,  2  Notes  of  Cases,  461, 7  Jur. 
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-execution  of  the  instrument  had  been  duly 
perfected  by  a  delivery  of  it\o  tlie  grantee. 
Cherry  v.  Herring,  83  Ala.  458 ;  Simmons  v. 
Simmons,  78  Ala.  865.  And  our  conclusion, 
therefore,  is  that  it  is  shown  by  the  evidence 
in  this  record  that  there  was  an  efficacious 
delivery  of  the  deed  by  the  grantor,  the  sher- 
iff, to  the  grantee,  Alfred  Holley. 

7.  It  is  stated  in  the  bill  of  exceptions, 
Immediately  following  the  copy  of  the  deed, 
that  **the  Jordan  lot.  No.  1,  in  the  above 
deed,  was  interlined  in  different  hand  write 
from  the  body  of  the  deed. "  This  **  Jordan 
lot.  No.  1"  is  the  lot  involved  in  this  suit. 
We  need  only"  say,  in  this  connection,  that 
this  statement  is  not  borne  out  by  a  reference 
to  the  original  deed,  which  is  before  us  by 


order  of  the  trial  judge.  The  lot  in  contro- 
versy, leaving  out  of  view  the  interlineation, 
is  therein  described  and  conveyed  as  "  lot  No. 
1,  east  of  the  public  square,'^  and  it  clearly 
appears  that  this  lot  No.  1,  on  the  east  side 
01  the  public  square,  is  the  Jordan  lot.  This 
would  have  been  a  sufficient  description,  in 
the  particular  under  consideration,  had  noth- 
ing more  been  said ;  but  it  seems  that  the 
grantor  did  not  think  so,  and,  for  the  purpose 
of  curing  what  might  be  supposed  to  be  an 
insufficient  description,  he  interlined — the 
interlineation  and  the  body  of  the  deed  being 
clearly  in  the  same  handwriting — the  words, 
''the  lot  known  as  the  'Jordan  lot. '  "  Mani- 
festly, the  interlineation  accorded  *'with  all 
the  purposes  and  objects  of  the  deed.**    The 


And  is  Invalid  where  the  witness  whose  name  was 
«lgned  was  not  present.  Re  Leverinffton,  11  Prob. 
Div.  80, 55  L.  J.  P.  88;  Pryor  v.  Pryor, »  L.  J.  P.  114. 

And  is  invalid  where  the  name  was  written  for 
the  witness  and  he  then  signed  his  own  name,  being 
In  fact  attested  by  only  one  witness.  Re  Leroy,  8 
Brad  f.  227. 

See  also  sub-beads,  **  Guldlnjr  the  hand  of  sub- 
-acriber;**  **Printed  sifirnature,"  eto. 

2.  ^^Quidino  the  hand  of  sUbwriber.^ 

Where  the  testator  slfiminR  a  will  is  in  full  poeses- 
«ion  of  his  faculties,  liis  signature  will  not  be  in- 
valid although  he  was  assisted  or  his  hand  guided 
in  making  the  same.  Vines  v.  Clingf  ost,  21  Ark.  800; 
Watson  V.  Pipes,  82  Miss.  400;  Fritz  v.  Turner,  46  N. 
J.  Eq.  515;  Yandruff  v.  Rinehart,  20  Pa.  232;  Den  v. 
Vancleve,  4  Wash,  a  a  2S2. 

And  the  same  rule  was  applied  to  a  deed  where 
the  grantor  was  assisted  in  signing.  Harris  v. 
Harris,  50  CaL  020. 

So  a  will  is  not  invalid  where  the  testator  aflBzes, 
In  the  proper  place,  with  his  own  hand,  characters 
which  he  declared  to  be  his  signature  although  he 
was  aided  in  directing  the  movements  of  his  hand 
■and  pen  by  another.  Van  Hanswyok  v.  Wiese,  44 
Barb.  404. 

So  a  will  was  not  invalid  where  the  testator  was 
assisted  in  making  his  mark  to  his  signature.  Coz- 
sens*  wm,  61  Pa.  106;  Wilson  v.  Beddard,  12  Sim. 
28;  Re  Shotwell's  Estate,  11  Pa.  Ck).  Ct.  Rep.  444,  80 
W.  N.  C.  292, 1  Pa.Di8t.Rep.29r,0  Lanc.L.Bev.203. 

Where  two  witnesses  to  a  will  swore  that  the  tes- 
tator did  not  publish  it  as  his  will,  but  that  his  hand 
was  guided  by  another,  and  the  testator  made  his 
mark  but  said  nothing  nor  was  he  capable,  but  it 
was  proven  that  three  days  after  he  was  sensible 
■and  able  to  converse,  the  will  was  sustained  and  the 
-court  directed  the  witnesses  to  be  committed  for 
perjury.    Hudson's  Case,  Skin.  70. 

So  a  witness  to  a  will  may  be  assisted  In  making 
his  signature.  Campbell  v.  Logan,  2  Bradf.  00; 
Harrison  v.  Elvin,  8  Q.  B.  117;  Re  Frith,  27  L.  J.  P.  6. 

But  probate  was  refused  where  the  hand  of  the 
testator  was  guided  in  signing  the  will  and  he  was 
not  able  to  oompi'ehend  fully  what  was  being  done, 
and  the  signature  was  not  his  free  act.  Tucker  v. 
£andidge,  85  Ya.  648;  RoUwagen  v.  Rollwagen,  68  N. 
Y.  51& 

Printed  stgnature  or  by  stamp. 

In  regard  to  using  a  prmted  signature  for  bank 
notes  section  5172  of  National  Bank  Act  authorizes 
the  Issue  of  circulating  notes  signed  by  the  written 
or  engraved  signature  of  the  treasurer  and  register 
expressing  also  the  promise  of  the  association  re- 
ceiving the  same  to  pay  on  demand  attested  by  the 
signatures  of  the  president  or  vloe-president  and 
cashier. 

There  seems  to  be  a  scarcity  of  decisions  on  the 
question  of  using  engraved  signatures  on  bank 
biJlls,  and  it  is  beUeved  that  Pennington  v.  Baehr, 


infrcu,  as  to  signature  to  coupons,  is  the  only  one  of 
the  kind  on  that  subject.  K.  Y.  Laws  189B,  chap. 
260,  6  21,  required  bank  notes  to  be  signed  by  the 
president  or  vice-president  and  cashier. 

11  Qeo,  TV,  and  1  Wm.  IV.,  chap.  28,  was  passed  to 
enable  his  majesty,  wno  was  laboring  under  severe 
indisposition  which  rendered  it  painful  and  incon- 
venient for  him  to  sign  with  his  own  hand  instru* 
ments  which  required  the  royal  sign  manual,  to 
appoint  certain  persons  to  alfix  it,  by  means  of  a 
stampb  A  special  provision  was  also  made  for  bcmk 
notes. 

Coupons  of  bonds  Issued  by  the  fund  commis- 
sioners having  the  signatures  printed  thereon  were 
held  valid  and  binding.  Pennington  v.  Baehr,  48 
Cal.565. 

A  printed  signature  adopted  or  used  by  the 
signer  is  as  binding  and  valid  as  thoygh  written, 
and  this  applies  to  the  signature  of  a  clerk  to  the 
resolution  of  intention  to  make  a  tax  assessment. 
Williams  v.  McDonald,  68  Oal.  520. 

Or  to  a  signature  required  to  a  summons.  Llgare 
V.  California  &  R.  Co.  76  Cal.  610;  Henick  v.  Morrill, 
87  Minn.  250  (overruling  Ames  v.  Schurmeier,  8 
Minn.  221);  Mutual  L.  Ins.  Co.  v.  Ross,  10  Abb.  Pr. 
260,  note  (overruling  Farmers*  Loan  &  T.  Co.  v. 
Dickson,  0  Abb.  Pr.  61);  Mezchen  v.  More,  64  Wis. 
214. 

And  Mutual  L.  Ins.  Co.  v.  Roes,  supra,  is  sustained 
by  Barnard  v.  Heydrlck,  40  Barb.  62.  82  How.  Pr. 
101,  on  the  ground  that  2  N.  Y.  Rev.  Stat,  278,  i  70, 
providing  a  penalty  for  any  attorney  permitting 
any  peison  not  his  partner  or  clerk  to  use  bis  name 
implies  that  his  name  may  be  used  by  a  clerk. 

And  the  same  is  held  in  regard  to  the  name  of  the 
prosecuting  attorney  signed  to  an  indictment. 
Hamilton  v.  State,  108  Ind.  06, 58  Am.  Rep.  40L 

Or  to  the  name  of  an  attorney  printed  to  a  com- 
plaint.   Hancock  v.  Bowman,  48  Gal.  418. 

And  applies  to  a  printed  signature  to  a  contract 
of  warranty  on  the  back  of  a  machine  note.  Qrieb 
V.  Cole,  60  Mich.  807. 

And  is  held  to  apply  to  sutier*s  checks.  Weston 
V.Myers, 83 111.  424. 

And  a  stamp  may  be  used  instead  of  a  written 
signature  by  an  objector,  to  a  name  of  a  voter. 
Bennett  v.  Brumfltt,  L.  R.  8  a  P.  28. 

And  may  be  used  to  sign  testator's  name  to  a 
wllL  Re  Emerson,  L.  R.  0  Ir.  443;  Jenkyns  v.  Gais- 
f  ord,  8  Swab.  &  T.  08, 82  L.  J.  P.  71, 122,  0  Jur.  N.  8. 
811,  680,  8  L.  T.  N.  S.  617, 11  Week.  Rep.  501,  854. 

And  may  be  used  for  signature  of  liquidators  of 
a  bank.  Kx  parte  Birmmgham  Bk^.  Co.  L.  R.  8  Ch« 
App.  651. 

But  a  lithograph  signature  of  solicitor  is  not  suf- 
ficient under  County  Court  Rules  1888,  requiring  the 
solicitor  to  indorse  on  the  particulars  his  name,  and 
appendix  requiring  signing  the  same.  Reg.  y. 
Cowper,  L.  R.  24  Q.  &  Div.  538;  France  v.  Button 
[1881],  2  Q.  a  208.  L  T. 
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fair  presumption  Is  that  it  was  made  before 
the  acknowledgment  of  execution,  and  the 
burden  of  repelling  the  presumption  rested 
on  the  plaintiff.  Sharps  v.  Orme,  61  Ala. 
263. 

8.  The  fact  that  Fletcher  indorsed  the  lev- 
ies under  which  the  sale  was  made  on  the 
executions  for  the  sheriff  is  of  no  conse- 
quence. Even  were  it  essential  to  the  valid- 
ity of  defendant's  deed  that  the  return  should 
have  been  made  by  the  sheriff,  the  facts  here 
show  an  adoption  and  ratification  by  the  lat- 
ter of  the  inaorsement  made  by  Fletcher  so  as 
to  make  it  his  own ;  and  it  was  his  own  in 
the  first  instance,  if  entered  by  Fletcher  by 
his  direction,  and  in  his  presence.  But  the 
return  of  the  levy  is  not  essential  to  the  va- 
lidity of  the  sheriff*s  deed  to  the  purchaser 
at  execution  sale.  2  Freeman,  Executions, 
§  841 ;  Forrest  v.  Gampy  16  Ala.  642 ;  Love  v. 
PoweUy  5  Ala.  68;  Driver  v.  Spence,  1  Alait 
640. 

9.  It  follows  from  what  we  have  said  that 
if  the  jury  believe  that  Fletcher  signed  the 
sheriff's  name  to  the  deed  we  have  been  dis- 
cussing at  the  instance  and  in  the  presence 
of  the  latter,  as  is  inferable  from  the  evi- 
dence, Hoi  ley  acquired  a  perfect  title  to  the 
land  in  question  on  May  8,  1875,  when  that 
deed  was  executed.  It  is  not  pretended  that 
there  has  been  any  conveyance  of  this  title 
by  Holley,  or  his  privies  in  estate,  since  that 
time,  nor  is  it  pretended  that  Watson  has  re- 
ceived a  conveyance  of  this  land  from  any 
source  since  that  time.  The  legal  title  to 
the  lot,  therefore,  was  at  the  time,  and  for 
all  the  purposes  of  the  trial,  in  the  estate  of 
Holley,  and  represented  in  this  action  by  the 


defendant  Lewis,  as  his  administrator,  unless 
Watson,  for  some  period  of  ten  years  aft«r 
May  8,  1875,  and  prior  to  the  institution  of 
this  suit,  had  been  in  the  open,  adverse, 
uninterrupted  possession,  under  a  claim  of 
right;  and  that  is  really,  we  take  it,  the 
main  question  at  issue  in  the  case.  On  that 
issue  It  would,  we  think,  be  competent  for 
the  defendant  to  show  by  the  records  of  the 
circuit  court,  in  a  former  action  of  ejectment 
between  these  parties,  that  Holley  recovered 
therein  against  Watson,  and  was  put  into- 
pOBsession  of  the  land,  under  a  writ  of  assist- 
ance in  May,  1880,  as  going,  not  Jn  bar  of 
this  action  for  a  former  recovery,  but  to  show 
that,  at  the  time  referred  to,  Holley,  and  not 
Watson,  was  in  possession.  It  woi^ld,  in  our 
opinion,  also  be  competent  for  the  defendant 
to  show  any  admissions  or  statements,  made 
under  oath  or  otherwise,  by  the  plaintiff, 
subsequent  to  1875,  to  the  effect  that  the  land 
was  another*s,  and  not  his,  as  ffoing  to  show 
that  at  the  time  they  were  made  he  was  not 
in  possession  of  the  lot  under  a  claim  of 
ownership,  and  as  also  tending  to  impeach 
his  evidence  in  that  regard  on  another  trial 
of  this  cause,  should  it  then  be  the  same  or 
like  that  on  the  trial  which  we  are  now  re- 
viewing. 

Many  ruling  of  the  trial  court  on  the  ad- 
mission of  evidence,  and  in  respect  of  charffe» 
given  and  refused,  are  out  of  harmony  with 
the  foregoing  opinion.  What  we  have  said 
will  sumce  for  the  circuit  court's  guidance 
on  another  trial,  without  a  specification  here 
of  the  particulars  in  which  error  appears  by 
this  record. 

Eeversed  and  remanded. 


SOUTH  CAROLINA  SUPREME  COURT. 


Ex  parte  B.  E.  LEONARD,   Executor,  etc., 
of  Emeline  Bowen,  Deceased. 

Mary  DIAL  et  aL,  Appts, 


(. 


.8.0.. 


.) 


1.  One  who  mkgna  the  name  of  a  testa- 
trix at  her  request  may  be  also  one  of  the  sul^ 
scribiDff  witnesses  to  tho  will. 

8«  Express  directions  by  a  testatrix  to 
tdgn  her  name  to  the  will  are  sufficiently 
given  by  her  answerini;,  *'7e8,*'  to  one  who  in- 
quires if  he  shall  nigu  the  will  for  her. 

8.  A  will  is  snlliciently  si^^ed  in  the 
presence  of  the  testatrix,  althousrh  her 
Dame  had  been  previously  written  thereto  by 
another  person,  where  the  latter,  in  her  presence, 
and  by  her  request,  adds  to  her  name  words 
showinflT  that  it  was  written  by  him  at  her  request. 

(November  8, 1890.) 

APPEAL  by  Mary  Dial  et  dl.  from  a  Judg- 
ment of  (he  Common  Pleas  Circuit  Court 
for  Laurens  County  dismissing  an  appeal  from 
an  order  of  the  Probate  Court  admitting  to 
probate  an  alleged  will  of  Emeline  Bowen,  de- 
cessed.  Afflrmed. 
The  facts  sufficiently  appear  in  the  opinion. 

NOTK.— On  the  question  as  to  signing  an  instru- 
ment by  proxy  or  by  the  hand  of  another,  see  the 
note  to  the  case  preceding. 
22L.  R.A. 


Mr,  W.  H.  Martint  for  appellants: 

It  was  clearly  error  to  instruct  the  Jury  that 
the  party  requested  to  sign  the  will  of  another 
could  adopt  the  si^ature  of  testatrix  pre- 
viously written  by  him  by  signing  his  name  as 
agent.  Such  a  proposition  is  in  conflict  with 
all  the  rules  and  precedents  of  the  commoo 
law  and  in  conflict  and  violative  of  the  spirit 
and  intent  of  the  statute. 

Our  court  has  held  in  State  y.  WhitendeB^  8 
L.  R.  A.  777,  80  8.  C.  586,  that  the  general 
assembly  could  not  ratify  a  void  act  done  by  it. 

It  was  error  to  instruct  the  jury  that  S.  8. 
Knight  was  a  competent  witness  to  the  execu- 
tion of  testatrix^s  will. 

Sugden.  Essay  on  Wills,  p.  88,  referred  to 
in  Williams  on  Executors,  p.  72. 

A  party  acting  as  agent  or  under  power  of 
attorney  certainly  cannot  witness  his  own  acts, 
and  the  rule  ought  to  apply  more  rigidly  in 
case  one  acts  under  mere  verbal  instruction. 

The  language  of  the  statute  is  imperative  in 
the  presence  of  the  testatrix,  and  the  witnessea 
too.  The  express  direction  to  sign  for  testatrix 
is  a  substantive  part  of  the  execution  of  the 
will  {Greeruntgh  v.  Oreenough,  11  Pa.  4S9,  cited 
in  footnote  to  Wms.  Exrs.  p.  56).  This  being 
the  case  no  one  can  sign  for  testatrix  until  ex- 
pressly directed,  and  if  they  attempt  to  do  so 
before  this  express  direction  is  given  the  act  i» 
a  nullity. 
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Ift$8r§.  Haskell  Sb  Dial  also  for  appel- 
lAi.U. 

.ur.  H.  J.  Haynsworthp  for  respondent: 

Express  meaDs  '^directly  stated,  not  implied 
or  left  to  infereDce." 

7  Am.  &  Ene.  EDcyclop.  Law,  688. 

An  express  directioo  is  one  stated,  not  im- 

flied  from  silence  or  the  conduct  of  a  party, 
t  is  not  necessary  that  all  the  words  should  be 
spoken  by  him  who  gives  the  direction. 

An  express  contract  is  one  expressed  in 
words. 

3  Am.  &  Eng.  Encvclop.  Law,  842. 

This  may  consist  of  proposal  and  acceptance. 

Id.  841.   ' 

In  Coffin  V.  Coffin,  23  N.Y.  16,  the  court  said: 
"The  statute  requires  that  the  testator,  when 
he  subscribes  a  will,  or  acknowledges  its  exe- 
cution to  the  witnesses,  shall  declare  the  in- 
strument to  be  his  last  will  and  testament 
But  thb  declaration  need  not  be  in  any  partic- 
ular form.  .  .  .  There  can  be  no  doubt  that 
such  a  declaration  can  be  made  in  answer  to  a 
question,  or  even  by  a  si^." 

See  also  Feck  v.  Vary,  27  N.  T.  34,  84  Am. 
Dec.  220;  Stevens  y.  Van  Cleve,  4  Wash.  C.  C. 
262:  Johnsons.  Clarlcson,  8  Rich.  Eq.  311 

The  law  requires  that  all  wills  shall  be  signed 
by  the  testator  or  by  some  other  ]>er8on  in  his 
presence  aod  by  his  express  directions. 

Gen.  Stat.  §  1864. 

"Siirn"  (2  Rapalje  &  Lawrence,  Law  Diet., 
p.  1192):  "In  the  primary  sense  of  the  word, 
a  person  signs  a  document  when  he  writes  or 
marks  something  on  it  in  token  of  his  intention 
to  be  bound  bv  its  contents.  .  .  .  Any  mark 
is  8ufi9cient  if  it  shows  an  intention  to  be 
bound  b^  the  document." 

A  signing,  then,  is  the  writing  or  marking 
something  on  a  document  with  the  intention 
to  be  bound  by  it.  Any  mark  made  with  this 
purpose  will  be  a  sufficient  signing. 

Adams  Y,  Clfaplin,  1  Hill,  Eq.  266;  Ray  v. 
Bill,  3  Strobh.  L.  303,  304,  49  Am.  Dec.  647; 
Brown  v.  Butchers  eft  D.  Bank,  6  Hill,  443. 

The  name  itself  is  valuable  as  a  signature 
only  so  far  as  it  more  certainly  evidences  the 
intention  to  be  bound. 

1  Jarman,  Wills,  78;  1  Wms.  Exrs.  77; 
Bchouler,  Wills,  §§  803,  304,  310;  Adams  v. 
Chaplin,  and  Bay  v.  Milt,  supra;  Brown,  Stat. 
Fr.  §  867. 

The  signature  must  have  been  placed  there 
with  the  design  of  finally  aiAhenticating  the 
instrument,  no  further  signature  on  the  mark- 
er's part  beinj?  contemplated. 

Schouler,  Wills,  §  813;  1  Jarman,  Wills,  80. 

The  testator  or  an  attesting  witness  may  sign 
his  initials  or  a  mark,  etc.  Yet  if  the  intended 
signature  is  incomplete,  as  if  after  writing  his 
Christian  name  he  finds  himself  unable  to  fin- 
ish, this  will  not  be  a  good  signature. 

Schouler.  Wills,  g  338. 

Schouler  on  Wills.  §  818:  "A  name  orig- 
inally written  without  such  final  design  (».  e., 
that  It  shall  stand  as  a  signature)  may  .  .  .have 
that  final  effect  afterwards,  b^  the  testator's 
subsequent  adoption  of  the  signature  as  his 
final  one." 

1  Jarman,  WiUs,  80;  Cleveland  v.  SpUman, 
26  lod.  97. 

Tucker  v.  Oxner,  12  Rich.  L.  148,  says: 
"Witnesses  are  required  to  attest  the  signing, 
92L.R  A. 


and  the  words  of  the  act  plainly  imply  that 
they  shall  attest  the  factum  of  signing.  But  a 
more  liberal  construction  has  been  adopted^ 
and  it  is  now  well  settled  that  the  acknowl- 
edgment of  the  testator  that  it  is  his  hand- 
writing, his  will,  etc.,  is  a  sufficient  attestation 
of  the  act  of  signing. " 

See  also  Little  v.  White,  29  8.  C.  173;  1  Jar- 
man, Wills,  204;  Schouler,  Wills,  §  307;  Be 
Goods  of  Clark,  2  Curt.  EccL  Rep.  329;  Jen- 
kins V.  Qaisf&rd,  8  Swab.  &  T.  93. 

The  party  who  signs  .for  the  testator  may 
sign  his  own  name  first  and  that  of  the  testator 
after. 

1  Jarman,  Wills,  78,  noU  S,  79;  1  Wms. 
Exrs.  83,  note  p. 

The  one  who  signs  the  will  for  testator  may 
be  a  subscribing  witness.  The  affirmative  is 
the  universal  holding. 

1  Jarman,  Wills,  204;  Re  Stevens*  WiU,  17 
N.  Y.  S.  R.  785;  Am.  Dig.  1889  (WUls)  §  143. 

MeGowan*  J,,  delivered  the  opinion  of 
the  court : 

On  August  16,  1890,  Emeline  Bowen, 
widow,  departed  this  life.  On  September 
6th  thereafter  a  paper  writing,  purporting  to 
be  her  last  will  and  testament,  was  filed  in 
the  office  of  the  probate  judge  of  Laurens 
county,  who  admitted  the  same  to  probate  in 
common  form,  and  on  October  20,  1891,  Al- 
bert Dial  and  others,  the  heirs  and  distribu- 
tees of  deceased,  if  she  died  intestate,  filed 
their  petition  that  Benjamin  E.  Leonard,  the 
party  producing  said  paper,  be  required  to 
prove  the  same  m  due  form  of  law  on  or  be- 
fore November  16th  thereafter.  On  Novem- 
ber 11,  1891,  said  Leonard  filed  his  petition 
accordingly,  and  on  June  23,  1892,  the  matter 
came  on  for  a  hearing  in  the  probate  court, 
and,  after  hearing  the  testimony  of  the  sub- 
scribing witnesses  and  others,  both  for  and 
against  the  said  will,  the  probate  judge  filed 
his  decree  admitting  the  same  to  probate  in 
due  form  of  law,  whereupon  Albert  Dial, 
Elizabeth  Teague,  and  others  appealed  to 
the  court  of  common  pleas  of  the  said  county. 
At  the  February  term  of  the  court  thereafter 
the  proceedings  on  appeal  came  on  for  a  hear- 
ing before  his  honor  judge  Norton,  who  sub- 
mitted two  questions  to  the  jurv :  (1)  Was 
the  paper  duly  executed  as  a  will ?  (2)  Was 
Mrs.  Emeline  Bowen,  at  the  time  of  execut- 
ing the  will,  competent  to  make  a  will  ?  On 
these  issues  of  will  or  no  will  there  was 
much  testimony,  covering  nearly  100  pages 
of  printed  matter,  reported  by  the  stenogra- 
pher, as  it  fell  from  the  witnesses,  and  of 
course  it  cannot  be  restated  here ;  but,  in  or- 
der to  make  the  points  intelligible,  it  will 
be  necessary  to  make  a  short  and  condensed 
statement  of  facts  as  developed.  It  appeared 
that  Mrs.  Bowen,  the  testatrix,  was  very  sick 
with  what  was  called  **  typhoid  fever,  **  and 
that  about  noon  of  August  16,  1890,  she  asked 
her  attending  physician.  Dr.  S.  S.  Knight, 
to  prepare  her  will  for  her,  and  gave  him 
minute  instructions  as  to  how  she  wished  it 
drawn,  of  which  the  doctor  took  rou^h  notes. 
Among  other  things,  she  asked  him  if  it 
would  not  do  for  him  to  sign  her  will  for 
her,  as  she  was  so  nervous,  to  which  he  re- 
plied that  he  thought  so.    Later  the  doctor 


Digitized  by 


v^oogle 


•804 


South  Carolina  Supbeme  Coubt. 


Nov., 


-drafted  the  will,  and,  as  he  testifies,  he  first 
prepared  it  to  be  signed  by  "a  mark,"  by 
leaving  a  blank  spuce,  and  writing  ''her 
mark"  above  and  below  respectively."  It  is 
not  very  clear  whether  he  then  wrot«  the  name 
■of  "Emeline  Bowen"  in  preparing  for  the 
mark,  but  we  think  it  probable  that  he  did. 
After  having  done  this,  the  doctor  says  he 
•concluded  that  it  would  be  best  not  to" sign 
with  "a  mark,"  and  so  erased  the  words  "her 
mark."  Abcut  twilight  he  procured  two 
other  witnesses,  and* went  to  Mrs.  Bowen's 
room,  which  was  lighted  by  a  lamp.  He  then 
produced  the  paper,  and  told  Mrs.  Bowen 
that  it  was  her  will,  and  was  ready  to  be 
-executed.  He  recalled  to  her  attention  what 
she  had  said  about  signing  the  will,  by  ask- 
ing her,  "Shall  I  sign  the  will  for  you?"  to 
which  she  answered  "Yea,"  and  he  signed 
'the  will  for  her.  It  is  not  quite  clear  whether 
he  did  this  by  writing  then  all  the  words 
•*Emeline  Bowen.  By  S.  8.  Knight,  by 
•request,**  or  whether,  the  name  "Kmeline 
Bowen"  having  been  previously  written  in 
preparing  the  will  for  "a  mark,*  and  not 
•having  been  erased,  the  signing  was  merely 
l>y  writing  under  the  name  "Emeline  Bowen" 
the  other  words,  "By  8.  8.  Knight,  by  re- 
quest." Then  each  of  the  witnesses  in  turn 
signed  the  paper,  including  Dr.  Knight,  who 
signed  the  paper  for  the  deceased.  All  this 
was  done  in  the  presence  of  the  testatrix,  who 
was  lyinff  in  bed,  with  her  face  towards  the 
little  tabic  in  the  room,  on  which  the  paper 
rested,  in  full  view  of  all  who  chose  to  use 
their  senses.  Mrs.  Bowen  died  on  the  next 
day  night,  within  thirty  hours  after  the  fiign- 
Ing  of  the  paper.  After  a  full  and  careful 
charge,  the  jury  found  both  issues  of  fact 
referred  to  them  in  the  aflSrmative, — that 
Mrs.  Bowen  was  competent  to  make  a  will, 
and  that  the  will  wfis  executed  according  to 
law.  The  contestants  did  not  except  to^the 
finding  on  the  second  issue,  that  Mrs.  Bowen 
was  competent  to  make  a  will,  and  therefore 
that  issue  goes  out  of  the  contest ;  but  they 
did  except  to  the  finding  on  the  first  issue, 
as  to  the  manner  of  the  alleged  execution  of 
the  paper  propounded  as  a  will,  and  moved 
for  a  new  trial,  which  was  refused ;  and  then 
the  whole  issues  involved  came  on  to  be  heard 
by  the  presiding  judge,  who,  after  argument, 
held  and  decreed  as  follows:  "The  parties 
seeking  to  set  aside  the  probate  of  the  will 
raise  and  urge  the  following  propositions 
before  me  now :  'First.  That  the  witness  8. 
8.  Knight  is  not  a  competent  witness,  as  he 
signed  the  name  of  the  testatrix  to  the  paper 
propounded  as  a  will.  Second.  That  the 
will  was  not  signed  by  8.  8.  Knight  in  the 
presence  of  testatrix.  Third.  That  the  will 
was  not  signed  by  her  express  direction. 
Fourth.  The  signature  of  test^itrix  not  hav- 
ing been  made  in  her  presence,  was  the  sign- 
ing of  8.  8.  Knight's  signature  under  hers 
a  suflScient  ratification  of  any  previous  in- 
structions to  sign  for  her?*  I  am  of  opinion 
that  the  three  first  propositions  are  not  well 
taken,  and  are  overruled.  As  to  the  fourth 
And  last  proposition  I  am  in  doubt,  rather 
inclining  to  sustain  the  position  ;  but,  as  the 
effect  would  be  to  grant  a  new  trial,  I  prefer 
that  the  supreme  court  pass  upon  this  ques- 
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tion,  as  in  that  event  the  case  would  be  ended 
one  way  or  the  otlier,  and  therefore  the  mo- 
tion to  set  aside  the  -probate  of  the  will  is  re- 
fused, and  the  appeal  dismissed." 

From  this  judgment  the  oontest^nts  appeal 
to  this  court  upon  numerous  excei)tions,  four- 
teen in  number,  which  are  all  printed  in  tiie 
brief;  but,  following  the  good  example  of 
the  appellants'  attorney,  we  think  that  they 
all  may  be  considered  under  four  general 
propositions,  urged  in  the  argument  below 
to  set  aside  the  verdict  of  the  jury  and  re- 
fuse probate  of  the  will,  which  have  already 
been  stated  in  the  judgment  of  the  court. 
The  power  to  direct  during  life  how  one's 
property  shall  go  after  death  is  certainly  a 
great  privilege.  As  was  said  by  the  court 
in  Means  ▼.  Means,  5  8trobh.  L.  190:  "The 
right  to  make  a  will  is  especially  valuable 
to  the  old  and  infirm.  Their  thoughts  dwell 
most  upon  posthumous  arrangements,  and  in 
this  right  they  have  the  means,  not  only  of 
gratifying  their  feelings,  but  of  securing 
substantial  advantages  while  they  live,"  etc. 
In  order  to  protect  this  valued  right  against 
fraud  and  imposition,  the  law  has  prescribed 
for  the  execution  of  wills  peculiar  formali- 
ties, which  must  be  observed.  Section  1854 
of  the  General  Statutes  declares  that  "all 
wills  and  testaments  of  real  and  personal 
property  shall  be  in  writing,  and  signed  by 
the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence,  and  by  his  ex- 
press directions,  and  shall  be  attested  and 
subscribed,  in  the  presence  of  the  said  de- 
visor, and  of  each  other,  by  three  or  more 
credible  witnesses,  or  else  they  shall  be  ut- 
terly void  and  of  no  effect."  The  words  of 
this  law  which  are  in  point  here  are  identical 
with  those  in  the  old  English  statute  of 
frauds,  and  have  often  received  construction 
which  may  throw  light  on  the  inquiry  here. 
Mrs.  Bowen,  the  testatrix,  did  not  sign  tiie 
paper  propounded  as  her  will,  but  the  law 
allowed  her  to  execute  a  will,  "signed  by 
another  person  in  her  presence,  and  by  her 
express  directions,  attested  and  signed  by 
three  or  more  subscribing  witnesses  in  the 
presence  of  the  devisor  and  of  each  other,* 
etc. 

1.  The  first  objection  to  the  execution  la 
that,  "as  Knight  signed  the  name  of  the  tes- 
tatrix to  the  pajjer  propounded  as  her  will, 
be  was  not  a  competent  witness  to  attest  her 
will  as  one  of  the  subscribing  witnesses  re- 
(^uired  by  law."  At  first  some  of  us  thought 
it  rather  an  anomalous  proceeding  for  a  wit- 
ness to  attest  a  signing  by  himself,  but  Mr. 
Jarman  explains  that  such  a  witness  does 
not  attest  the  signing  merely,  but  also  the 
directions  given  to  sign ;  but,  at  all  events, 
the  authorities  concur  that,  under  the  cir- 
cumstances stated,  the  signer  of  the  will  is 
competent  as  one  of  the  three  subscribing 
witnesses  required  by  law.  See  1  Jarman, 
Wills,  204;  Schouler,  Wills,  388;  Redf. 
Wills,  309.  Mr.  Redfleld  says:  "Both  the 
earlier  and  present  English  statute,  and  most 
of  those  in  force  in  this  country,  allow  the 
testator's  signature  to  be  made  by  some  other 
person,  if  made  in  the  presence  of  the  tes- 
tator, and  by  his  express  direction.  Under 
this  clause  of  the  statute,  it  has  been  held 
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that  this  act  may  be  done  by  one  of  the  wlt- 
oesaes.  Indeed,  it  is  the  law  in  some  of  the 
states  that  one  who  has  sicrned  for  the  tes- 
tator, at  his  request,  must  write  his  name  as 
witness  to  the  will."  We  think  there  was 
no  error  here. 

2.  The  second  proposition  Is  that  Mrs. 
Bowen  did  not  give  Doctor  Knight  **  express 
directions"  to  sign  her  will  for  her.  The 
judi^e  charged  that  it  was  a  question  of 
fact,  to  be  decided  by  the  jury ;  saying  that 
the  ''plaintiffs'  attorney  contended  that  Mrs. 
Bowen  need  not  have  said  in  articulate  words, 
^Doctor  Knight,  you  must  sign  that  paper 
ioT  me;'  and  that  is  the  right  contention. 
It  is  sufficient  if  the  whole  conversations 
that  occurred  between  the  testatrix  and  Dr. 
Knight  amounted  to  an  express  declaration. 
It  should  be  construed  into  'an  express  direc- 
tion' to  sign  the  paper."  As  we  understand 
it,  a  simple  question  and  answer  may  amount 
to  a  declaration.  We  cannot  suppose  that 
the  word  ^express"  was  intended  to  be  lim- 
ited necessarily  to  an  expression  in  words. 
We  take  it  that  one  perfectly  dumb,  and  un- 
able to  speak  a  word,  may  in  some  way  in- 
•dicate  his  desire,  so  as  to  come  within  the 
proyision  of  the  law.  as  to  giving  direction ; 
■as  some  one  has  tersely  put  it,  ^a  direction 
In  fact,  but  not  in  words. "  But,  taking  both 
<»nyer8ations  of  the  parties  together,— that 
of  the  afternoon,  when  Dr.  Knight  was  re- 
•quested  to  write  the  will,  and  that  at  night, 
when  they  were  about  to  execute  it.— we 
think  that  the  Judge  committed  no  error  on 
this  point.  There  is  no  evidence  that  Dr. 
Knignt  was  a  volunteer  in  the  matter. 

8.  The  next  proposition  is  that  **  the  will 
was  not  signed  in  the  presence  of  Mrs.  Bow- 
en, the  testatrix,  and  the  signing  of  8.  S. 
Knight's  name  under  hers  was  not  a  sufficient 
ratification  of  any  previous  instructions  to 
aign  for  her. "  The  Judee  charged :  "  If  you 
find  that  S.  8.  Knight  did  not  write  or  sign 
Mrs.  Bowen '8  name  to  the  paper  propounded 
as  her  will  in  her  presence,  then  it  was  not 
duly  executed,  under  the  law,  unless  he  then 
and  there  adopted  it  by  signing  his  name  as 
agent  in  the  presence  of  the  other  witnesses." 
Under  the  charge  the  Jury  must  have  found 
that  Knight  wrote  the  words  "By  8.  8. 
Knight,  by  request,"  under  the  name  of 
^  Emeline  Bowen, "  already  in  the  will,  there- 
by adopting  the  name  previously  written  by 
himself,  and  that  this  was  done  at  the  time 
the  will  was  executed,  in  the  presence  of  the 
testatrix  and  the  witnesses.  Assumine,  then, 
that  the  name  of  the  testatrix  was  written  on 
the  will  in  the  afternoon,  and  not  rewritten 
at  the  time  of  execution,  it  is  very  clear  that 
her  written  name,  no  matter  when  or  where 
made,  was  not  an  accomplished  act,  but  only 
preparatory  to  something  else,  to  ffive  it  vi- 
tality. At  first  the  appendinir  of  **  ner  mark" 
by  Mrs.  Bowen  was  intended,  which  would 
certainly  have  adopted  it,  no  matter  when 
written,  but  afterwards  changed  to  **  another 
person  sicming  for  har  by  request. '  Standing 
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alone,  it  was  a  perfect  nullity,  and  might 
have  been  stricken  out,  as  a  word  incorrectly 
used.  As  it  seems  to  us,  it  is  not  a  question 
of  ratification  by  Mrs.  Bowen,  for  she  did 
not  know  that  in  preparing  her  will  her  name 
had  been  written  in  it,  but  rather  a  question 
of  adoption  by  Knieht,  as  a  part  of  his  sign- 
ing by  request.  In  either  the  law  nor  the 
testatrix  directed  Knight  how  he  was  to  sign, 
and  we  cannot  see  why  he  might  not  adopt 
her  name,  previously  written  by  himself,  as 
he  could  then  have  run  his  pen  through  .the 
name,  and  have  rewritten  it  then  and  there. 
But  if  in  this  we  are  in  error,  if,  from  the 
nature  of  the  subject.  Knight  could  not  adopt 
the  name  of  Mrs.  Bowen,  standing  on  the 
draft  of  the  will,  so  as  to  be  a  compliance 
with  the  law,  which  requires  that  the  signing 
by  "another  person"  must  be  in  the  presence 
01  the  testator,  etc.,  was  it  indispensable  to 
the  execution  that  the  **  other  person"  deputed 
to  sign  for  Mrs.  Bowen  should,  in  doing  so, 
sot  out  her  name?  It  will  be  observed  that 
the  law  does  not  so  require,  and,  as  it  seems, 
the  signing  by  "another  person"  is  not  con- 
fined only  to  the  naine  of  the  testatrix.  All 
the  authorities  agree  that  a  will  may  be  ex- 
ecuted without  the  name  of  the  devisor  ap- 
pearing on  its  face.  It  has  often  been  decided 
that  a  mark,  without  the  name  itself,  is  suffi- 
cient, and,  of  course,  the  initials  of  testator's 
name  would  also  suffice  (see  Hay  v.  Hill,  8 
Strobh.  L.  803,  49  Am.  Dec.  647,  and  Adanu 
V.  Chaplin,  1  Hill,  £q.  265)  ;  and  the  will 
may  be  signed  by  anotner  person  for  the  tes- 
tator. "That  'other  person,'  as  it  seems, 
may  be  one  of  the  witnesses,  and  it  is  imma- 
terfal  that  he  signed  his  own  name,  instead 
of  the  name  of  the  testator;  and,  when  the 
testator  directed  a  person  to  sign  the  will  for 
him,  which  that  person  did  by  writing  at  the 
foot  'This  will  was  read  and  approved  by 
C.  F.  B.,  by  0.  C,  in  the  presence  of  etc., 
and  then  followed  the  signature  of  the  wit- 
nesses, the  will  was  held  good,"  etc.  The 
following  form  of  subscription  is  sufficient: 
"E.  N.,  for  R.  D.,  at  her  request."  "So, 
also,  where  the  testator's  name  was  sub- 
scribed, at  his  request,  by  one  of  the  sub- 
scribing witnesses."  See  1  Jarman,  Wills, 
p.  79,  and  Redf.  Wills,  205,  and  numeroui 
cases  in  the  notes;  and  also  1  Wms.  Exrs., 
p.  88.  But,  be  this  as  it  may,  we  cannot 
say  it  was  error  to  hold  that,  under  the  au- 
thority given  him  by  the  testatrix  to  sign  for 
her,  8.  S.  Knight  sufficiently  signed  for  her 
on  Sunday  night,  at  the  time  l£e  will  waa 
executed,  in  the  presence  of  the  testatrix  and 
of  the  subscribing  witnesses. 

The  judgment  of  this  court  is  that  thsjudg- 
ment  of  the  Oireuit  Court  be  affirmed,  and  the 
case  be  remanded  to  the  probate  court  of 
Laurens  county,  for  such  further  proceedings 
as  may  be  deemed  proper  and  necessary  to 
carry  out  the  conclusions  herein  announced* 

Holver,  C^  «/.,  and  Pop^p  </•,  concur* 


Digitized  by 


Google 


800 


PeNKBYLTANIA  SUFBBIOB  COUBT. 


Oct.,. 


PENNSYLVANIA  8UPRBMB  COURT^ 


Joseph  A.  FREDKRICES,  Appt.^ 

|.         NORTHERN  CENTRAL  R.  CO. 
<167Pa.lQBJ 

1«  A  passenirer  iii\Jiired  in  a  collision  of 
eajni  od  the  railroad  is  entitled  to  the  boDeflt  of 
a  presumption  of  neffllgenoe  on  the  part  of  the 
oarrier. 

8*  A  railroad  company  is  not  liable  toot 
an  iiidnry  to  a  pa—engfer  caused  by  the 
irrossly  orimioal  act  of  a  stranger  in  letting  off 
the  brakes  on  loaded  oan  standing  on  a  switch 
and  closinff  the  switoh,  which  had  been  left  open 
to  derail  the  oars  if  they  got  loose,  on  account  of 
which  the  cars  run  down  grade  and  out  on  the 
main  track  causing  a  collision,  where  there  was 
DO  negligence  in  failing  to  discover  the  mischief 
or  prevent  its  effect. 

3*  It  is  not  error  for  the  Jndg^  to  ex- 
press an  opinion  on  the  question  whether  a 
railway  company  had  been  guilty  of  negligence 
in  respect  to  loaded  cars  left  on  a  switoh,  which 
was  left  open  so  as  to  derail  them  if  they  got 
loose,  where  the  circumstances  call  for  words  of 
caution  from  him,  because  of  a  collision  due  to 
the  criminal  act  of  a  stranger,  and  the  Jury  are 
told  that  it  is  for  them  to  decide  the  whole 
matter. 

(SlWTtKXy  Ch.  J.,  dfssente.) 

(October  8, 1808.) 


APPEAL  by  plaintiff  from  %  Judement  o^ 
the  Court  of  Common  Pleas  No.  4,  for 
Philadelphia  County  in  favor  of  defendant  la 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  received  by  plaintiff  while  a 
passenger  on  defendant's  road,  and  alleged  to 
nave  been  caused  by  defendant's  negligence. 


he  facts  sufficiently  appear  in  the  opinion. 

Mesgra,  John  R.  Adams  and  Samuel  B» 
Hney»  for  appeUant: 

As  to  railway  companies,  they  contract  to 
cany  passengers  safely,  and  the  slightest  de- 
gree of  neglect  against  which  human  foresight 
and  prudence  may  guard,  and  by  which  hurt 
or  loss  is  occasioned,  will  render  them  liable- 
to  answer  in  damages. 

Laing  y.  Colder,  8  Pa.  482, 49  Am.  Dec.  588^ 
SuUivan  v.  Philadelphia  d  R.  R.  Co.  80  Pa. 
384,  72  Am.  Dec.  698;  Philaddphia  A  R,  R. 
Co.  V.  Anderwn,  94  Pa.  858,  89  Anu  Rep.  787;. 
Pisnniyltania  R.  Co.  v.  MaeEinney,  2  L.  R. 
A.  820,  124  Pa.  471;  New  Tork,  L.  E.  db  W. 
R.  Co.  v.  Baugherty,  11  W.  N.  C.  487;  8mi1h 
V.  Neu>  Tork,  8.  eft  W.  R,  Co.  46  N.  J.  L.  7.  18^ 
Am.  &  £ne.  R.  R.  Cas.  899;  NicIioUon  v.  S^ri^ 
R.  Co.  41  N.  Y.  525. 

The  defendants  had  notice  that  this  locality 
was  infested  by  boys,  because  it  was  in  the 
neighborhood  of  miners'  houses. 

Extraordinary  care   with   reference  to  the 


Note.— X(<aMZ<ty  of  railroad  tor  aceidenU  eati$edJ)y 
iorongfrd  act  of  atrofngtr. 

A  railroad  oompany  is  not  liable  to  passengers 
for  accidents  caused  by  torts  of  third  persons 
tamperinflT  with  the  rails  or  switches,  where  the 
oompany  has  exercised  due  care  in  operating  the 
road.  Keeley  v.  Erie  R.  Oo.  47  How.  Pr.  «56;  Worth 
V.  Chicago,  M.  ft  St.  P.  B.  Co.  61  Fed.  Kep.  171; 
Latch  V.  Rumner  R.  Co.  8  Hurlst.  &  N.  030. 27  L.  J. 
Bzch.  166;  Deyo  v.  New  York  Cent.  B.  Co.  84  N. 
Y.  9. 

The  same  doctrine  is  announced  in  Curtis  v. 
Rochester  &  8.  R.  Co.,  18  N.  Y.68A,  75  Am.  Dea  268, 
but  in  that  case  the  plalntilTs  verdict  was  sus- 
tained because  the  evidence  tended  to  show  that 
the  cause  of  the  injury  was  negligence  in  condition 
of  the  track. 

Nor  is  it  liable  to  injured  employ^  for  accidents 
from  the  same  cause.  Miller  v.  tSouthern  Pao.  B. 
Co.  SO  Or.  285;  East  Tennessee,  V.  ft  G.  B.  Co.  v. 
Kane,  poftt,  81& 

In  Deyo  v.  New  York  Cent.  B.  Co.,  iupni,  evi- 
dence of  threats  against  the  oompany  was  admitted 
to  show  warning  and  necessity  of  care  to  be  taken 
by  the  company.  In  Worth  v.  Chicago,  M.  ft  St.  P. 
R.  Co.,  tuprOn  evidence  of  other  obstructions  and 
threats  against  the  oompany  was  allowed  on  behalf 
of  the  detendant  to  show  a  motive  of  wrongdoer; 
but  in  Miller  v.  Southern  Pao.  R.  Co.,  wkpra^  the 
court  refused  to  admit  the  confession  of  a  criminal 
convicted  of  derailing  the  train,  as  evidence  to  re- 
lieve the  oompany  of  responsibility  as  he  was  not 
a  party:  and  in  East  Teonessee,  V.  ft  O.  B.  Co.  v. 
Kane,  supra,  the  fact  that  the  oompaoy  had  not 
recovered  its  switch  key  from  a  discharged  em- 
ploy6  was  not  negligence  por  se. 

And  the  company  is  not  liable  to  a  pamenger  in- 
jured by  the  explosion  of  a  fog  signal  placed  on 
the  track  by  some  party  unknown.  Jones  v.  Grand 
Trunk  B.  Co.  45  U.  C.  Q.  &  198. 

So  where  a  passenger  is  injured  by  a  missile, 
which  is  not  thrown  by  some  one  connected  with 


the  operation  of  the  road,  the  oompany  is  not 
liable.  Pennsylvania  R.  Co.  v.  MacKinney,  2  L.  R» 
A.  820, 124  Pa.  46S;  Thomas  v.  PhUadelpbla  ft  R.  B. 
Co.  15  L.  R.  A.  416, 148  Pa.  180i 

And  a  railroad  company  is  not  required  to  have 
its  oar  windows  covered  with  wire  screens  to  keep- 
out  missiles  thrown  by  trespassers.  Misstmer  v. 
Philadelphia  ft  R.  R.  Co.  17  Phila.  172, 42  Phila.  Leg: 
Int.  406. 

And  is  not  liable  if  an  engine  placed  on  a  side* 
track  with  its  fires  tMUiked  was  started  by  some  un- 
known wrongdoer,  causing  a  collision,  but  wpuld 
be  liable  if  it  started  itself.  Mars  v.  Delaware  ft  IL 
CftnalCo.54  Hun,  626. 

And-  is  not  liable  where  a  female  passenger  en- 
tered a  oar  standing  on  a  gravity  track,  knowing' 
the  proper  time  bad  not  yet  arrived  when  a  brak^ 
man  would  take  charge  of  the  oar,  and  a  small  boy 
unloosed  the  brakes  and  she  was  injured  jumping 
from  the  car.  Western  Maryland  R.  Co.  v.  Herold« 
UL.R.A.76,74Md.5ia 

A  mining  oompany  is  not  liable  where  suoh  com- 
pany ran  its  cars  down  a  siding  on  to  a  traclc 
against  cars  from  which  the  brakes  had  been  re- 
moved by  a  wrongdoer,  causing  them  to  run 
againstA  car  in  which  plaintiff  was  working  injur- 
ing him,  although  the  brakes  had  been  removed 
on  prior  occasions.  Ebrlght  v.  Mineral  R.  ft  Miii» 
Co.  (Pa.)  Oct  L  1888. 

Bo  a  railroad  oompany  is  not  responsible  to  an 
injured  passenger  for  leaving  an  unlocked  hand- 
car near  the  track  which  some  one  placed  on  the 
track  causing  a  collision,  unless  the  company  was- 
bound  to  apprehend  that  it  would  be  placed  on  the- 
track  and  would  cause  Injury.  Harris  v«  Union  • 
Paa  R.  Co.  18  Ped.  Rep.  601, 4  MoCrary,  454. 

In  this  note  injuries  to  treapanen  as  in  the  turn- 
table cases,  have  been  omitted.  As  to  liability  for 
injuries  to  children  trespassing  on  turntable,  8e»- 
note  to  Fort  Worth  ft  D.  0.  B.  Co.  v.  BobertsoD- 
(Tex.)  14  L.  B.  A.  78U  JLT. 
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switch  certainly  included  more  than  merely 
leavinf;  it  open.  Had  the  track  been  perfectly 
level  the  switch  ought  to  have  been  opened, 
to  protect  the  main  line  from  the  danger  of 
cars  left  there  being  pushed  or  bumped  upon 
it  by  engines  or  moving  cars  in  the  rear.  Ex- 
traordinary care  with  reference  to  the  switch 
could  not  stop  short  of  a  lock. 

There  can  be  no  cause  connected  with  the 
management  of  defendant's  cars,  rails,  brakes, 
or  switches  so  remote  that  the  law  requiring 
eitraordinary  care  does  not  apply. 

The  charge  was  partial  and  controlling  on 
the  minds  of  the  jury. 

Beiehenhach  ▼.  Ruddacfi,  127  Pa.  565;  Pmn- 
tylvania  Canal  Co,  ▼.  HarrU,  101  Pa.  80; 
Burke  ▼.  MaanoeU,  81  Pa.  180;  Ber9tine  v.  Le- 
high Valley  R  Co.  151  Pa.  244. 

Mr.  OeoTf^e  Tucker  Bispluun*  for  ap- 
pellee: 

The  mere  happening  of  an  injurious  acci- 
dent, if  it  arises  from  something  connected 
with  the  means  of  transportation,  or  from 
something  over  which  the  railroad  company 
has  control,  makes  out  a  prima  facie  case,  but 
not  otherwise. 

Thomas  v.  Philadelphia  dB,  R  O?.  80  W. 
N.  C.  9;  Pennsylvania  B.  Co.  ▼.  MaeKinney, 
2  L.  R.  A.  820,  124  Pa.  462. 

A  railroad  company  is  not  bound  to  antici- 
pate and  take  precautions  against  trespasses  by 
third  parties. 

Ihid. 

The  presumption  of  law  is  that  crime  will 
sot  be  committed,  and  that  persons  will  act 
with  ordinary  prudence. 

Daniel  ▼.  Metropolitan  B.  Co.  L.  R.  5  Eng. 
ft  Ir.  App.  61. 

In  Latch  v.  Bumner  B.  Co.,9  Hurist.  &  N. 
980,  it  was  held  that  although  the  derailment 
of  a  train  was  prima  facie  evidence  of  negli- 
gence, yet  it  was  entirely  rebutted  by  proof 
that  the  derailment  was  caused  by  the  act  of 
a  stranger. 

In  Eirighi  v.  Mineral R  <t  Min.  Co.,  8  Pa. 
Supreme  Court  Digest,  281,  the  defendant, 
a  railroad  company,  was  held  not  liable  for  a 
collision  which  took  place  in  consequence  of 
the  brakes  of  the  cars  having  been  removed  by 
a  trespasser. 

See  also  Worth  v.  Chicago,  M.  A  8L  P.  B. 
Co.  51  Fed.  Rep.  171. 

There  was  an  efficient  intervening  agency 
between  the  acts  alleged  as  negligence  upon 
the  part  of  the  defendant  and  the  happening  of 
the  accident,  and  under  the  decisions  of  this 
court  it  is  submitted  that  this  reduces  any  al- 
leged negligence  on  the  part  of  the  defendant 
from  a  proximate  to  a  remote  cause,  and  re- 
lieves it  from  liability  therefor. 

Sehaef&r  v.  Jackson  Twp.  18  L.  R.  A.  100, 
160  Pa.  151;  Herr  v.  2>Jawi>n, 80 W.N.  C.  248. 

The  court  was  asked  to  pass  upon  the  ques- 
tion of  proximate  or  remote  cause  as  a  question 
of  law.    It  is  believed  that  to  do  so  was  right. 

South  Bids  Pass.  R  Co.  v.  2Wc/i.  117  Pa.  890. 

Careen*/.,  delivered  the  opinion  of  the 
€Ourt: 

There  is  not  the  least  question  as  to  how 
the  collision  occurred  which  resulted  in  the 
plaintiff's  injury.  Two  loaded  coal  cars, 
which  had  been  standing  on  a  side  track,  at 
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a  distance  of  almost  two  miles  from  the  place 
of  collision,  were  detached  from  a  number  of 
other  cars  to  which  they  were  coupled.  A 
throw-off  switch  which  would  have  derailed 
the  cars  if  left  undisturbed  was  closed  so  as 
to  lead  the  cars  on  the  side  track,  down  a  mod- 
crate  grade,  until  it  joined  the  main  track. 
There  the  cars  collided  with  a  miners'  train 
on  which  the  plaintiff  was  riding  as  a  pas- 
senger, and  killed  two  persons  and  injured 
others,  among  whom  was  the  plaintiff.  The 
coal  cars,  which  had  attainea  a  very  high 
speed,  ran  into  the  miners'  train  from  behind, 
and  drove  the  forward  car,  on  which  the 
plaintiff  was  riding,  into  the  tender  and 
engine.  The  plaintiff  wa^  a  passenger,  and 
was  injured  without  any  fault  of  his  own. 
As  the  injury  was  inflicted  by  a  collision  of 
other  cars  and  on  the  track  of  the  defendant 
company,  he  was  entitled  to,  and  received, 
the  benefit  of  the  legal  presumption  that  the 
injury  was  the  consejiuence  of  the  defend- 
ant's negligence,  which  presumption  it  was 
the  defendant's  duty  to  rebut,  or  suffer  a  re- 
covery of  damages  by  the  plaintiff.  The 
only  substantial  question  in  the  case  was 
whether  the  presumption  of  negligence  was 
rebutted  by  the  evidence.  That  question  was 
left  to  the  jury  by  the  learned  court  below, 
and  the  jury  found  that  it  was,  by  returning 
a  verdict  in  favor  of  the  defendant.  It  is 
difficult  to  see  how  an^r  other  verdict  could 
have  been  returned  consistentlv  with  the  testi- 
mony. The  evidence,  whict  was  entirely 
uncontradicted,  showed  that  a  small  train 
consisting  of  four  loaded  and  six  or  seven 
empty  coal  cars  was  taken  up  the  Northern 
Central  track  over  on  the  side  track,  which 
belonged  to  the  Philadelphia  &  Reading 
Railroad  Company,  but  was  used  by  the  de- 
fendant, at  about  half  past  10  o'clock  in  the 
morning.  The  engine  was  detached  from  the 
train,  and  the  cars  were  left  standing  on  the 
side  track,  and  remained  there  during  the 
day.  The  loaded  cars  were  in  front.  There 
was  a  throw -off  switch  on  the  track  upon 
which  the  cars  were  left  standing,  a  short 
distance  below  the  cars.  The  conductor, 
Linderman,  was  asked :  **  (Question.  Tell  the 
jury  what  you  did  with  the  draught  of  cars 
when  you  got  up  there ;  whether  any  of  the 
brakes  were  put  on,  and  whether  anything 
was  done  to  the  shut-off  switch.  Tell  us  first 
about  the  brakes.  Answer.  The  brakes  were 
put  on  by  the  men,  and  I  threw  the  throw -off 
switch  back  personally  myself  when  the 
engine  run  back  over  it.  Q.  You  left  the 
cars  standing  there,  did  you?  A.  Yes,  sir. 
Q.  You  went  back  with  the  engine?  A.  Yes, 
sir.  Q.  Of  course  the  throw-off  switch  was 
closed  when  the  engine  went  over  it?  A. 
Yes,  sir.  Q.  After  the  encriue  passed  over 
it,  who  threw  the  throw-ofi  switch?  A.  I 
did.** 

The  fireman  of  the  train,  Joseph  A.  Eadie, 
having  testified  that  he  was  on  the  train,  and 
that  they  took  the  cars  to  the  point  stated  by 
Linderman,  above  the  throw-off  switch,  was 
asked:  ^Question.  After  you  got  the  draught 
of  cars  up  'there,  did  you  do  anything  to  the 
brakes?  Answer.  I  set  three  brakes.  Q.  On 
what  cars?  A.  On  the  first  and  second ;  two 
on  the  first  and  one  on  the  second  car.     Q. 
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Were  those  the  cars  that  were  nearest  to  the 
locomotive?  A,  Yes,  sir.  Q.  Those  were 
the  two  loaded  cars,  were  they?  A,  They 
were.  Q.  Were  the  cars  coupled  together? 
A,  Tessir.  Q.  Were  thev  left  coupled?  A. 
They  were.  Q.  The  entire  draught  was  left 
coupled?  A.  They  were  all  left  coupled  that 
we  took  up  there.  .  .  .  Q.  Did  you  leave 
on  the  locomotive  with  the  engineer  and  con- 
ductor? A,  I  did.  Q.  And  the  rest  of  the 
crew?  A,  Tes,  sir.  Q.  Tou  left  the  cars 
standing  there.  A,  Yes,  sir.  Q.  What  was 
done  to  the  throw- off  switch?  A,  The  con- 
ductor threw  the  throw-off  switch  back.  Q. 
Was  that  before  or  after  the  locomotive  had 
passed  over  it?  A,  After  it  passed  over  it. 
Q.  After  it  was  thrown,  the  switch  was  open  ? 
X  It  was.  Q.  If  the  cars  had  started  to  run 
down  in  that  position  they  would  have  been 
thrown  into  the  meadow  by  the  miners' 
houses,  would  they  not?    A,  Yes,  sir.** 

W.  L.  £adie,  a  brakeman,  having  testified 
that  he  was  on  the  cars  as  brakeman,  that  the 
ears  were  left  standinff  on  the  track  above  the 
throw -off  switch,  and  that  he  went  back  on 
the  engine  with  the  others,  ws§  asked: 
"  Question,  After  the  engine  had  passed  this 
throw-off  switch,  did  you  notice  the  con- 
ductor do  anything?  Answer,  Yes,  sir;  he 
threw  the  throw-oiC  switch  open.  Q.  You 
were  with  him  when  he  did  that,  were  you? 
A,  Yes,  sir ;  him  and  I  were  on  the  point 
together  after  he  did  it.  0.  The  switch  was 
open  when  you  left?    A,  Yes,  sir.** 

The  testimony  of  the  foregoing  witnesses 
proves  that  the  two  cars  that  escaped  were 
duly  braked,  by  setting  both  brakes  on  the 
front  one  and  one  brake  on  the  rear  one,  and 
also  that  the  throw-off  switch  below  the  cars 
was  thrown  open,  and  that,  if  left  in  that 
conditfon,  the  cars,  if  started,  could  not  run 
on  the  track,  but  would  be  thrown  off  in  the 
meadow.  Other  brakes  were  set  on  the  other 
cars,  but  it  is  not  necessary  to  recur  to  that 
testimony,  because  their  sufficiency  to  hold 
the  cars  was  conclusively  established  by  the 
fact  that  they  did  hold  them.  They  did  not 
leave,  but  remained  standing  where  they 
were  placed  after  the  two  loaded  cars  had  been 
detached  and  left. 

The  Question  whether  the  precautions  taken 
by  the  aefendant's  men  were  sufficient  to  hold 
the  cars  in  place  was  fully  illustrated  by  the 
testimony  of  F.  W.  Monler,  who  was  ship- 
ping clerk  of  the  Excelsior  colliery,  which 
was  further  up  the  track,  and  above  the  cars. 
He  testified  that  he  saw  the  cars  in  the  morn- 
ing, and  again  in  the  afternoon.  He  was 
asked :  **  Question,  When  did  you  examine 
the  throw-off  switch?  Anstoer,  In  the  after- 
noon, about  half  past  four  or  five  o*clock. 
Q.  That  was  before  the  cars  ran  away?  A. 
Yes,  sir.  Q,  What  was  the  condition  of  the 
throw -off  switch  then, — was  it  open  or 
closed?  A,  It  was  open.  Q,  So  that,  if  the 
cars  had  been  started,  and  the  switch  in  that 
condition,  they  would  have  been  ditched?  A. 
Yes,  sir.  Q,  Did  you  take  notice  of  the  con- 
dition of  the  brakes  on  this  draught  of  coal 
cars?  A,  I  did.  Q,  Did  you  notice  the  con- 
dition of  the  brakes  in  the  afternoon?  A.  I 
only  noticed  the  condition  of  the  brake  about 
half  past  four  or  five  o'clock.  Q.  Please  tell 
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the  jury  what  condition  you  found  the  brakes 
in ;  whether  vou  examined  the  brakes,  and 
why  you  did  it,  and  what  condition  you 
found  the  brakes  in  at  half  past  four  o'clock 
in  the  afternoon.  A.  I  examined  the  first 
three  brakes  on  the  train  nearest  to  the  throw- 
off  switch.  I  found  the  brakes  set.  0,  Were 
they  set  hard  or  tight?  A.  Yes,  sir;  the 
brakes  were  set  very  tight.  I  could  not  make 
them  any  tighter.  I  tried  to  tighten  the 
brakes  up  tighter.  The  brakes  were  set  tight 
enought  to  hold  the  cars.  The  switch  was 
set  to  throw  the  cars  off  in  case  anything 
would  happen  to  them.  Q,  The  brakes  that 
were  set,  were  they  on  the  car  nearest  to  the 
switch?  A,  The  first  three  brakes ;  yes,  sir. 
The  two  brakes  in  the  first  car  and  the  first 
brake  on  the  second  car  were  set.  Q,  Did 
you  look  at  the  brakes  yourself?  A.  Yes, 
sir ;  I  examined  the  brakes.  The  brakes  were 
all  right.'* 

The  testimony  of  the  last  witness  shows 
the  condition  of  the  cars,  the  brakes,  and  the 
switch  at  nearly,  or  quite,  6  o'clock  in  the 
afternoon.  The  cars  were  in  the  same  posi- 
tion as  when  they  were  left  by  the  crew  in 
the  morning  at  11  o'clock.  The  brakes  on 
the  two  cars  in  question  were  in  the  same 
condition  as  then,— they  were  set  tight,  and 
held  the  cars.  The  throw- off  switch  was 
open,  as  it  was  left  in  the  mornins,  so  that, 
ii  the  cars  had  started,  they  would  not  have 
run  down  the  track,  but  would  have  been 
derailed  on  the  meadow.  The  absolute  suf- 
ficiency of  the  precautions  taken  was  con- 
clusively provea  by  the  fact  that  they  did 
prevent  the  cars  from  starting,  and  made  it 
impossible  for  them  to  run  down  the  track 
if  they  had  started.  It  cannot,  therefore,  be 
argued  that  they  were  insufficient.  The  jury 
has  found  that  the  defendant  did  its  whole 
duty  in  the  way  of  precautions,  and  was  not 
guilty  of  ahy  negligence  which  led  to  the 
collision. 

The  manner  in  which  the  collision  was 
produced  was  fully  shown  by  the  evidence, 
which  was  entirely  uncontradicted.  Be- 
tween 5  and  6  o'clock  on  the  same  afternoon 
a  boy  named  John  McOoskey  got  on  the  cars 
between  the  second  and  third  cars,  and  was 
seen  hammering  at  the  ratchet  wheel  of  the 
brake  with  a  coupling  pin  which  he  had  in 
his  hands.  A  very  few  minutes  before  he  got 
on  the  cars  he  turned  the  throw-off  switch  in 
front  of  the  cars  so  as  to  close  it,  and  let  the 
cars  run  down  on  the  track.  He  hammered 
at  the  cog  which  holds  the  brake  for  a  min- 
ute or  so,  until  he  got  it  loose,  when  the  cars 
started  on  the  track.  Three  boys  testified  to 
seeing  this,  and  one  of  them— Alexander 
Smoogen— jumped  on  the  cars  and  tried  to 
stop  them  with  the  brakes,  but  did  not  suc- 
ceed, and  he  then  jumped  off  to  save  himself. 
The  a&n  ran  on  down  the  side  track,  and  on 
to  the  main  track,  where  they  collided  with 
the  miners'  train,  and  did  their  dreadful 
work.  There  is  not  the  least  dispute  as  to 
this  state  of  facts,  and  the  jury  confirmed  it 
by  their  verdict.  It  will  thus  be  seen  that 
the  collision  was  produced  bv  the  criminal 
trespass  of  a  stranger  to  the  defendant  com- 
pany, for  whose  acts  they  were  not  in  the 
least  degree  responsible,  and  over  whom  they 
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had  no  control.  The  offense  of  which  the  boy 
McCoskey  "waa  guilty  in  misplacing  the 
switch  was  a  most  atrocious  and  abominable 
crime,  for  which,  under  the  Grimes  Act  of 
1800,  he  was  liable  to  a  fine  of  $10,000,  and 
an  imprisonment  at  labor  for  ten  years.  By 
the  Law  of  May  26,  1891  (Pub.  Laws,  121), 
the  penalty  for  the  same  offense,  when  it  re- 
sults in  death,  is  a  conviction  of  murder. 

The  question  in  this  case  is  whether  the 
defendant  company  was  bound,  in  the  exer- 
cise of  its  duty  of  extraordinary  care,  to  take 
extraordinary  precautions  against  the  grossly 
criminal  acts  of  strangers.  That  it  did  take 
amply  sufficient  precautions  against  every- 
thing short  of  the  grievous  crime  of  misplac- 
ing a  switch  is  conelusively  established  by 
the  uncontradicted  evidence  in  the  case  and 
by  the  verdict  of  the  jury.  The  learned 
court  below  did,  with  some  well-founded 
hesitancy,  commit  to  the  Jury  the  question 
of  the  defendant's  negligence  in  the  precau- 
tions it  took.  It  was  argued  in  the  lower 
court,  as  here,  that  the  defendant  might  have 
opened  the  lower  switch,  or  put  locks  on  the 
switches,  and  therefore  tiiey  did  not  exercise 
the  very  highest  degree  of  care  whifch  was 
possible  to  human  skill,  prudence,  and  fore- 
sight. But  this  argument  overlooks  the  fact 
that  the  upper  switch  was  left  open,  which 
made  it  impossible  for  the  cars  to  get  to  the 
lower  switch,  and  the  further  fact  that  any 
person  who  would  misplace  a  switch  would 
break  a  lock,  if  it  were  there.  But  the  argu- 
ment is  fatally  defective  in  that  it  is  founded 
upon  the  theory  that  transporting  companies 
are  legally  bound  to  take  precautions  against 
the  criminal  acts  of  strangers,  and  are  re- 
sponsible for  such  acts  if  they  do  not.  We 
have  not  been  referred  to  any  case,  and  we 
know  of  none,  in  which  such  doctrine  has 
ever  been  held.  In  the  case  of  Philadelphia 
dR,  B.  Co,  V.  EummeU,  44  Pa.  875,  84  Am. 
Dec.  457,  this  court  said:  "If  the  law  de- 
clares—as it  does— that  there  is  no  duty  rest- 
ing upon  any  person  to  anticipate  wrongful 
acts  in  others,  and  to  take  precautions  against 
such  acts,  then  the  jury  cannot  say  that  a 
failure  to  take  such  precautions  is  a  failure 
in  duty,  and  negligence.  .  .  .  Were  it 
worth  while,  abundant  authority  might  be 
cited  to  show  that  the  law  does  not  require 
any  one  to  presume  that  another  may  be  neg- 
ligent, mudi  less  to  presume  that  another 
may  be  an  active  wrongdoer.  .  .  .  It  is 
too  well  founded  in  reason,  however,  to  need 
authority.  We  act  upon  it  constantly,  and 
without  it  there  coula  be  no  freedom  of  ac- 
tion. "  The  rule  that  the  carrier  is  bound  to 
exercise  the  highest  degree  of  care  that  is 
possible  to  human  foresight  and  prudence 
does  not  require  a  construction  that  will  make 
the  carrier  an  insurer  against  accidents ;  nor 
the  prevention  of  accidents  by  the  emplov- 
ment  of  means  which,  if  the  accident  could 
have  been  foretold,  mic^ht  have  been  used  to 
prevent  it;  nor  for  the  wrongful  acts  of 
strangers,  unless  the  carrier  was  remiss  in  not 
discovering  them  in  time  to  avert  the  Injury ; 
nor  for  an  impracticable  character  or  extent 
of  precaution  which  could  not  be  observed 
without  so  ruinous  a  cost  as  to  destroy  the 
2SL.R  A. 


business ;  and  in  all  cases  the  liability  is  only 
such  as  results  from  negligence. 

Our  own  cases  illustrate  all  these  qualifl* 
cations  of  the  rule  of  highest  possible  care. 
Thus  in  Meier  v.  JPmmyhania  B.  O?.,  64  Pa. 
225,  8  Am.  Rep.  581,  the  plaintiff's  injury 
was  sustained  while  he  was  a  passenger  on  a 
sleeping  car  in  consequence  of  the  breaking 
of  the  axle  of  the  forward  truck  in  two 

§  laces.  The  end  of  the  car  then  dropped 
own  and  sjid  along  the  rails.  The  plaintiff 
was  thrown  forward,  the  ligaments  of  the 
right  knee  were  torn,  and  the  bones  of  his  leg 
were  severely  bruised.  The  plaintiff  was  en- 
tirely without  fault,  and  the  accident  was  the 
result  of  a  defect  in  the  axle.  Of  course,  the 
presumption  of  negligence  arose,  and  the  de- 
fendant undertook  to  rebut  it  by  proving 
that  new  wheels  and  axles  had  been  put  on  a 
few  months  before,  and  that  they  were  of 
good  quality ;  that  they  were  constantly  in- 
spected ;  that  the  road  was' in  good  order,  and 
the  train  running  at  proper  speed  ;  and  that 
they  had  employed  such  appliances  as  were 
approved  by  the  most  experienced  railroad 
operators  and  mechanics.  The  case  was  tried 
in  the  district  court  of  Philadelphia  by  the 
very  able  and  distinffuished  Judge  Thayer, 
then  of  that  court,  who  submitted  the  ques- 
tion of  negligence  to  the  jury  in  a  lucid  and 
exhaustive  cnarge,  which  received  the  full 
approbation  of  this  court.  The  verdict  was 
for  the  defendant.  The  plaintiff  sued  out  a 
writ  of  error,  and  assigned  portions  of  the 
charge,  which  qualified,  or  rather  carefully 
stated,  the  rule  of  highest  possible  care ;  but 
this  court  approved  his  ruling,  and  sustained 
the  judgment.  The  following  language  of 
the  charge  was  assigned  for  error:  "That 
common  carriers  of  passengers  are  liable  only 
for  negligence.  They  are  not  insurers  of  the 
safety  of  their  passengers,  like  common  car- 
riers of  goods.  .  .  .  But  common  carriers 
of  passengers  are  not  liable  for  injuries  hap- 
pening to  passengers  from  unforeseen  acci- 
dents, where  there  has  been  no  negligence. 
They  do  not  undertake  absolutely  to  be  re- 
sponsible for  unavoidable  acci'dents,— for 
accidents,  in  a  word,  which  are  not  the  result 
of  their  own  negligence.**    Concerning  this 

f>art  of  the  charge,  JIfr.  Justice  Agnew,  de- 
ivering  the  opinion  of  this  court,  said :  **  It 
is  agre^  on  all  hands,  says  Judge  Redfield, 
in  his  work"  on  Railways  (ed.  1867,  p.  174), 
that  carriers  of  passengers  are  liable  only  for 
negligence,  either  proximate  or  remote,  and 
that  Uiey  are  not  insurers  of  the  safety  of 
their  passengers,  as  they  are  as  carriers  of 
goods  and  baggage  of  passengers.  The  nu- 
merous cases  cited  from  which  this  result  is 
drawn  justifies  this  statement.  ...  In 
all  the  Pennsylvania  cases  it  w*ll  be  found 
that  negligence  is  the  ground  of  liability  on 
the  part  of  a  carrier  of  passengers.  Absolute 
liability  requires  absolute  perfection  in  ma- 
chinery in  all  respects, which  is  impossible." 
Judge  Thayer  also  charged :  "  (2)  That  the 
rule  in  regard  to  carriers  of  passengers  is 
this :  The  utmost  care  and  vigilance  is  re- 
auired  on  the  part  of  the  carrier.  The  rule 
Qoes  not  require  the  utmost  degree  of  care 
which  the  human  mind  is  capable  of  imagin- 
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ing,  but  it  does  require  that  the  highest  de- 
gree of  practicable  care  and  diligence  should 
be  adopted  that  is  consistent  with  the  mode 
of  transportation  adopted.  Railway  passen- 
ger carriers  are  bound  to  use  all  reasonable 
precautions  against  injury  of  passengers,  and 
these  precautions  are  to  be  measured  oy  those 
in  known  use  in  the  same  business  which 
have  been  proved  by  experience  to  be  effica- 
cious. The  company  are  bound  to  use  the 
best  precautions  in  known  practical  use. 
That  is  the  rule;  the  best  precautions  in 
known  practical  use  to  secure  the  safety  of 
the  passengers;  but  not  every  possible  pre- 
ventive  which  the  highest  scientific  skill 
might  suggest."  In  regard  to  this  part  of 
the  charge  we  said :  "  The  rule  laid  down  by 
the  learned  judge  in  the  language  quoted  in 
the  second  assignment  is  a  correct  summary 
of  the  law.  The  rule  of  responsibility  differs 
from  the  rule  of  evidence.  Prima  facie, 
where  a  passenger,  being  carried  on  a  train, 
is  injured  without  fault  of  his  own,  there  is 
a  legal  presumption  of  negligence  casting 
upon  the  carrier  the  onus  of  disproving  it 
[citing  several  cases].  This  is  the  rule  when 
the  injury  is  caused  by  a  defect  in  the  road, 
cars,  or  machinery,  or  by  a  want  of  diligence 
or  care  in  those  employed,  or  by  any  other 
thing  which  the  company  can  and  ought  to 
control  as  a  part  of  its  duty  to  carry  the  pas- 
sengers safely.  But  this  rule  of  evidence  is 
not  conclusive.  The  carrier  may  rebut  the 
presumption,  and  relieve  himself  from  re- 
sponsibility, by  showing  that  the  injury 
arose  from  an  accident  which  the  utmost 
skill,  foresight,  and  diligence  could  not  pre- 
vent. ...  To  ask  more  is  to  prohibit  the 
running  of  railways,  unless  they  possess  a 
capital  «nd  surplus  which  will  enable  them 
to  add  a  new  element  to  their  business,  —that 
of  insurance." 

It  will  be  observed  that  the  rulings  of  the 
court  below  were  approved  in  a  case  in  which 
the  passenger  was  injured  while  traveling  on 
the  defendant's  car,  without  anv  fault  of  his 
own,  and  where  the  cause  of  his  injury  was 
a  defect  in  one  of  the  axles  of  the  car,  in 
consequence  of  which  it  broke.  An  appliance 
was  defective  and  the  defendant  was  relieved 
from  liability,  although  the  defect  was  not 
discovered,  and  the  rule  of  highest  skill, 
foresight,  and  diligence  was  held  not  to  be 
infringed  by  the  nondiscovery  of  the  defect. 

How  much  stronger  is  the  present  case. 
Here  the  injury  was  not  the  result  of  any 
defect  in  any  of  the  appliances  used  by  the 
defendant,  nor  by  any  want  of  skill,  fore- 
sight, and  diligence  which  was  humanly 
possible.  The  injury  was  not  the  result  of 
any  act  of  carelessness  or  negligence  on  the 
part  of  anybody.  It  was  the  result,  ex- 
clusively, of  a  deliberate,  intended,  willful, 
affirmative,  positive  act  of  criminal  trespass. 
No  mere  act  of  carelessness  or  negligence 
could  have  turned  over  the  switch,  which 
was  set  to  derail  the  cars,  so  that  it  would 
throw  the  cars  on  the  track  instead  of  off. 
No  mere  act  of  carelessness  or  negligence 
could  or  would  have  taken  out  the  coupling 
pin  which  held  the  cars  together.  No  mere 
act  of  carelessness  or  negligence  could  or 
would  have  driven  back  the  ratchet  which 
29  L.  R.  A. 


held  the  brakes  In  place,— four  of  them  in 
all,— so  as  to  set  the  cars  in  motion.  All  and 
every  one  of  these  acts  required  special 
physical  effort,  exerted  for  the  very  purpose 
of  releasing  the  cars  from  the  entirely  suf- 
ficient restraints  which  had  been  imposed 
upon  them  by  the  company's  agents,  and 
these  efforts  were  made  each  one  after  the 
other,  in  a  wicked  and  deadly  succession, 
until  the  horrible  purpose  was  accomplished, 
and  the  work  of  death  and  destruction  re- 
sulted. How  can  it  be  said  that  any  human 
skill,  foresight,  or  diligence  could  have 
divined  or  believed  or  imagined  that  such 
acts  would  have  been  perpetrated?  It  would 
require  a  gift  of  omniscence  to  foresee  them, 
a  gift  of  prophecy  to  foretell  them,  and 
neither  of  these  qualities  is  human.  It  is 
useless  to  say  that  additional  precautions 
might  have  been  taken.  So  thev  might,  if 
the  possibility  of  such  acts  could  have  been 
known  in  advance.  A  force  of  men  might 
have  been  stationed  at  the  cars  to  prevent  the 
possibility  of  another  force  of  men  Invading 
them  and  setting  them  loose,  but  such  trans- 
actions Are  outside  the  pale  of  human  ex- 
perience, and  it  is  simply  preposterous  to  say 
that  the  omission  to  take  that  kind  of  pre- 
caution is  negligence  in  any  conceivable  aa- 
pect  of  the  case.  Placing  blocks  under  the 
wheels  and  locks  on  the  switches  avails  noth- 
ing against  the  deliberate,  willful,  and  in- 
tended purpose  to  set  free  loaded  cars  In  such 
circumstances  as  these.  The  same  purpose 
which  would  turn  over  the  switch,  take  out 
the  coupling  pin,  and  then  hammer  at  the 
brakes  until  they  were  opened,  would  remove 
the  blocks  from  the  wheels  and  shatter  the 
lock  on  the  switch.  But  it  is  not  one  or  an- 
other particular  act  of  precaution  the  want 
of  which  is  to  be  set  up  as  a  test  of  the  legal 
duty  of  precaution,  but  the.  whole  criminal 
purposes  ought  to  be  accomplished.  If  that 
purpose  and  corresponding  action  were  sucdi 
as  not  to  subject  the  defendant  to  a  duty  of 
precaution  against  it,  the  presence  of  some 
precautions,  and  the  absence  of  another, 
which  might  or  might  not  have  been  effective, 
or  might  have  been  more  effective  than  those 
that  were  observed,  is  of  no  moment  in  the 
consideration  of  the  general  question  as  to 
the  existence  of  the  legal  duty.  If  the  pur- 
pose and  the  act  were  criminal,  and  were 
those  of  a  stranger,  and  could  not  have  been 
foreseen  by  any  human  skill  or  knowledge, 
the  duty  of  precaution  against  such  acts  does 
not  arise,  and  negligence  does  not  result  from 
the  want  of  such  precautions.  The  rule  of 
highest  skill,  care,  and  prudence  does  not 
require  the  impossible,  or  the  ver^  extreme 
of  care  and  precaution  that  can  be  imagined. 
In  Shearman  &  Redfield  on  Negligence  (sec. 
266)  it  is  thus  expressed :  ''This  doctrine  is 
not  to  be  construed  as  meaning  that  the  car- 
rier must  adopt  all  the  precautions  that  an 
ingenious  mind  could  suggest,  or  have  all 
the  skill  that  science  could  give,  nor  that  he 
must  use  all  the  precaution  which,  after  an 
accident  has  happened.  It  can  be  seen  would  ^ 
have  sufficed  to  avoid  it,  nor  even  that  he 
must  use  such  precautions  as  one  would  use 
who  knew  beforehand  that  the  accident  would 
otherwise  certainly  occur."  Again,  at  section 
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-370,  the  writer  says :  "  A  railroad  company 
is  certainly  not  liable  for  an  injury  arising 
from  a  break  in  its  tracks,  caused  by  a  sudden 
and  extraordinary  flood,  or  bv  the  willful  act 
of  a  stranger,  unless  the  injury  happens  to 
a  train  wHlch  the  serrants  of  the  company 
run  upon  the  broken  road  after  they,  or  those 
who  ought  t-o  advise  them,  have  had  notice 
of  its  condition,  or  have  had  sufficient  op- 
portunity to  learn  it."  In  2  Wood's  Rail- 
way Law,  at  section  802,  the  writer,  present- 
ing the  subject  In  words  nearly  identical  with 
the  foregoing,  continues :  ^  The  law  does  not 
require  such  particular  precaution  as,  It  is 
apparent  after  the  accident,  might  have  pre- 
vented the  injury,  but  such  as  would  be 
•dictated  by  the  utmost  care  and  prudence  of 
a  very  cautious  person  before  the  accident, 
and  witliout  knowledge  that  it  was  about  to 
•occur.  The  defendant  must  use  the  highest 
•degree  of  practicable  care  and  diligence  that 
is  consistent  with  the  mode  of  transportation 
adopted."  This  was  the  precise  language  of 
the  court  in  the  case  of  Boteen  v.  JVSw  xork 
Cent.  B.  Co.,  18  N.  Y.  408,  72  Am.  Dec.  529. 
The  rule  is  stated  in  the  same  way  In  Red- 
field  on  Carriers  (sec.  847  and  note  19) .  The 
rule  is  stated  in  substantially  the  same  way  in 
2  Rorer  on  Railroads  (p.  055),  thus:  **But 
this  rule  of  greatest  possible  care  is  not  to 
be  understood  as  requiring  the  utmost  degree 
of  care  which  the  human  mind  can  attain  to 
or  is  capable  of  inventing.  Such  applica- 
tions of  it  would  involve  such  an  expenditure 
as  would  tend  to  prevent  all  persons  of  or- 
dinary prudence  from  engaging  in  the  busi- 
ness. It  si  m  pi y  means  greatest  degree  of  care 
that  is  consistent  with  that  mode  of  trans- 
portation. It  does  not  contemplate  such  a 
measure  of  care  as  will  render  it  practically 
impossible  to  continue  the  railroad  trans- 
portation of  pasengers.  .  .  .  They  are 
oy  no  means  insurers  of  human  life,  and  are 
not  accountable  for  the  results  of  latent 
defects  which  the  usual  and  well -recognized 
tests  of  science  and  art  fail  to  detect ;  nor  arc 
they  liable  for  accidents  which  skill  and  ex- 
perience are  unable  to  foresee  and  avoid." 
The  very,  question  which  arises  in  this  case 
was  decided  in  Deyo  v.  Ifeto  York  Gent.  R. 
Co.,  34  N.  Y.  9.  The  plaintiff  was  a  pas- 
senger  on  the  railroad  of  the  defendant  at 
night.  **  The  train  was  thrown  from  the  track 
through  the  culpable  act  of  some  unknown 
person,  who  maliciously  or  mischievously 
drew  the  spikes  which  fastened  the  chairs  and 
the  rails.  Marks  were  visible  on  the  ties  of 
a  claw  bar  having  been  used  in  removing 
these  spikes.  Two  trains  had  passed  over 
this  section  of  the  road  at  the  point  where 
the  injury  happened.  .  .  .  The  road  was 
in  good  condition  when  these  trains  passed 
over  it  in  safety  and  without  any  obstruc- 
tion." Davies,  J. ,  in  delivering  the  opinion, 
said  :  **The  only  question  upon  this  appeal 
is  whether  there  was  any  evidence  of  negli- 
gence on  the  part  of  the  defendants  or  their 
servants  sufficient  to  warrant  the  learned 
Justice  who  tried  the  action  in  submitting 
that  <j[uestion  to  the  jurv.  It  is  a  familiar 
principle  that  carriers  of  passengers  are  not 
Insurers  of  the  safety  of  their  passengen. 
Their  duty  is  measured  by  the  dangers  which 
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attend  railroad  carriage;  and  the  utmost 
foresight  as  to  possible  dangers,  and  the 
utmost  prudence  in  guarding  against  them 
are  required  to  exempt  them  from  liability 
in  case  of  injury  to  a  passenger.  .  .  . 
There  was  no  evidence  in  this  action  of  any 
negligence  on  the  part  of  the  defendants, 
their  servants  or  agents.  This  portion  of  the  . 
track  was  laid  with  the  best  and  most  im- 
proved rail.  It  was  in  perfect  order.  It  had 
been  passed  over  by  their  track- master  a  few 
hours  before  the  accident.  Within  two  hours 
before  it  occurred  three  trains  of  cars  had 
passed  over  it  in  safety,  and  it  must  then 
have  been  in  complete  order.  The  proximate 
cause  of  the  accident  was  the  removal  of  the 
spikes  which  fastened  t^e  chairs  and  rails  to 
the  ties  and  sleepers.  It  is  apparent  that,  as 
soon  as  these  fastenings  were  removed,  a 
superincumbent  pressure  would  displace  the 
rails,  and  thus  inevitably  throw  the  cars  off 
the  track.  No  human  care  or  foresight  could 
guard  against  such  a  diabolical  act,  com- 
mitted under  the  circumstances  developed  in 
this  case.  It  is  clear  that  these  fastenings 
must  have  been  removed  after  the  last  train 
going  east  had  passed  the  point  where  the 
road  was  disturbed."  The  court  below  had 
on  the  trial  granted  a  compulsory  nonsuit, 
and  the  court  of  appeals  affirmed  the  judg- 
ment, saying:  **If,  therefore,  the  jury  on 
this  testimonv  had  found  that  the  defendant 
had  been  iruilty  of  negligence,  it  would  have 
been  the  duty  of  the  court  to  have  set  aside 
the  verdict." 

It  will  be  observed  that  in  the  case  Just 
cited  there  was  no  affirmative  proof  as  to  who 
removed  the  spikes,  and  thus  caused  the  rails 
to  become  displaced.  There  was,  therefore, 
a  possibility  that  they  might  have  been  re- 
moved by  some  vindictive  employ^  who  had 
been  discharged.  In  fact,  there  was  evidence 
to  prove  just  such  a  state  of  facts,  bat  never- 
theless the  court  held  that  the  company  was 
not  liable.  But  in  the  case  at  bar  there  was 
full  proof  that  the  cars  were  uncoupled  and 
the  brakes  loosened,  and  the  switch  turned 
back,  by  a  person  who  was  a  total  straneer, 
and  having  nothing  to  do  with  the  defendant 
company,  and  for  whose  acts,  therefore,  the 
company  was  not  responsible  in  any  conceiv- 
able manner. 

The  case  of  CurtuY.  Bochesfer  d8.  R.  Co., 
18  N.  Y.  584,  75  Am.  Dec.  258,  is  another 
instance  in  which  the  same  doctrine  of  non- 
liability was  held,  although  there  the  evi- 
dence was  sufficient  to  warrant  a  verdict  of 
negligence.  The  plaintiff  was  a  passenger, 
and  was  injured  by  the  car  running  off  the 
track  at  a  switch  at  a  station,  which  was 
misplaced,  on  ihe  main  track.  There  was  no 
evidence  to  show  how  it  become  misplaced, 
and  as  it  was  at  a  station  there  was  sufficient 
evidence  of  want  of  care  to  carry  the  case  to> 
the  jury.  But  the  court  of  appeals,  in  their 
comments  upon  the  rule  of  duty  applicable 
in  such  cases,  said :  *^  Carriers  of  passengers 
are  not  insurers,  and  many  injuries  may  oc- 
cur to  those  they  transport  for  which  they  are 
not  responsible.  They  are,  for  obvious  rea- 
sons, lie  Id  bound  to  exert  the  utmost  care  and 
vigilance  to  secure  the  safety  of  passengers, 
and  are  responsible  for  the  slightest  negli- 
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Since.  Bat  Iniuries  may  often  happen 
rough  the  fault  or  misconduct  of  those 
whose  acts  are  in  no  way  chargeable  to  them. 
.  .  .  Still  accidents  may  occur  from  a 
multitude  of  causes,  even  upon  a  railroad, 
for  which  the  company  is  not  responsible.  If 
obstructions  are  placed  b^  strangers  upon  the 
road,  either  through  accident  or  design,  the 
company  is  not  responsible  for  the  conse- 
quences, unless  its  agents  have  been  remiss  in 
not  discovering  them." 

That  is  precisely  this  case.  These  cars 
were  in  a  place  of  safety,  and  amply  secured 
against  either  leaving  tneir  position  or  run- 
ning on  the  main  track,  by  a  switch,  so  as 
to  derail  them  if  they  did  get  loose.  But 
they  were  detached  from  the  other  cars,  their 
brakes  were  opened,  and  the  derailing  switch 
turned  back  by  one  who  was  a  stranser ;  and 
within  a  very  few  minutes  after  tnis  was 
done  the  collision  occurred.  There  was  no 
time  for  the  defendant's  agents  to  discover 
the  mischief,  and  they  cannot  be  charged 
with  negligence  in  that  respect.  So  far  as 
this  defendant  is  concerned,  it  is  of  no  con- 
sequence who  it  was  that  committed  this 
crime,  nor  what  his  motives  were.  He  was  a 
stranger,  over  whom  they  had  no  control, 
and  they  were  not  responsible  for  his  acts. 

In  two  of  our  recent  cases  the  rule  of  the 
presumption  of  negligence  from  the  mere  fact 
that  the  plaintiff  was  a  passenger,  and  was 
Injured,  has  received  qualifications  which 
are  strictly  applicable  to  the  case  at  bar.  The 
first  of  them  is  Pennsylvania  B.  Oo,  v.  Mae- 
Kinney,  124  Pa.  462,  2  L.  R.  A.  820,  in 
which  the  plaintiff  was  a  passenger  on  the 
defendant's  train,  and,  while  reading  a  news- 
paper in  his  seat  at  an  open  window,  was 
struck  in  the  eye  by  a  hard  sub&tance,  and 
seriously  injured.  On  the  trial  the  court  be- 
low instructed  the  jury  that  they  should  start 
with  the  presumption  that  the  defendant  was 

! guilty  of  negligence  from  the  mere  happen- 
ng  of  the  accident,  and  that  it  thereupon 
devolved  upon  the  defendant  to  rebut  that 
presumption,  and  show  that  they  were  not 
negligent.  We  held  that  this  was  error,  be- 
cause the  accident  occurred  from  something 
extraneous  to  the  railroad  and  the  appliances 
of  travel,  and  it  would  be  necessary  for  the 
plaintiff  to  go  further,  and  affirmatively 
prove  that  there  was  ne^I  i gence.  The  present 
chief  Justice,    in  delivering   the   opinion, 

Sointea  out  the  difference  between  an  acci- 
ent  resulting  from  the  mere  operation  of  the 
road  and  one  which  was  the  result  of  some 
extrinsic  cause.  In  the  former  the  presump- 
tion of  negligence  arose  from  the  mere  hap- 
pening of  the  accident ;  in  the  latter  no  such 
presumption  arose,  and  the  fact  of  negligence 
tor  which  the  defendant  was  responsible  must 
be  proved  by  satisfactory  testimony,  just  as 
in  any  ordinary  case  between  strangers.  Con- 
cluding, he  said :  *^  If  the  case  had  been  sub- 
snitted  to  the  jury  on  the  evidence,  and  th*ey 
had  found  therefrom  that  the  plaintiff's  in- 
jury resulted  from  something  connected  with 
the  operation  of  the  railroad,  and  not  ftom 
something  entirely  disconnected  therewith, 
and  with  which  neither  the  company  nor  its 
employes  had  anything  whatever  to  do,  that 
would  have  raised  prima  facie  a  presumption 
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of  neglfgence  on  the  part  of  the  company, 
and  thrown  upon  it  the  burden  of  proving 
that  it  did  not  exist.  ** 

In  the  present  case,  the  injury  having  oc- 
curred as  the  result  of  a  collision  of  cars  on 
the  railroad,  the  plaintiff  was  entitled  to  the 
benefit  of  a  presumption  of  negligence,  and 
the  court  below  so  charged  the  jury.  But 
the  defendant  met  and  rebutted  tiiat  presump- 
tion by  showing  conclusively,  and  without 
the  least  contraidiction,  that  the  collision 
was  occasioned  solely  by  the  criminal  act  of 
a  stranger,  with  whom  neither  the  company 
nor  its  agents  had  anything  to  do.  As  thia 
was  an  undisputed  fact,  it  is  almost  impos- 
sible to  understand  why  the  learned  court  be- 
low would  not  have  been  justified  in  with- 
drawing the  case  from  the  luiy,  as  was  done- 
in  the  case  of  Deyo  v.  yew  fork  €ent,  M,  Go, , 
tupray  on  the  ground  that  upon  the  whole 
testimony  no  negligence  was  shown  for  which 
the  defendant  was  responsible.  But  the 
learned  court  left  that  question  to  the  jury, 
and  the  jury  found  that  the  defendant  waa 
not  guilty  of  any  negligence  which  produced 
the  injury,  and  that  verdict,  of  course,  set- 
tles the  question. 

The  appellant  claims  that  the  court  below 
did  not  dwell  with  sufiicient  force  and  em- 
phasis upon  the  rule  of  the  highest  degree 
of  care,  skill,  and  prudence  which  was  hu- 
manly possible.  It  is  sufficient  to  say  in  re- 
ply  that,  in  view  of  the  entirely  uncontra- 
dicted testimony  in  this  case,  it  was  only 
necessary  to  inquire  whether  the  defendant 
had  rebutted  the  presumption  of  negligence 
which  arose  from  the  mere  facts  of  the  in- 
jury. There  was  nothing  in  the  case  but 
the  mere  presumption.  All  of  the  actual  tes- 
timony as  to  the  real  facts  of  the  occurrence 
tended  in  a  most  eminent  degree  to  show  that 
there  was  no  negligence  for^which  the  com- 
pany was  responsible,  and  that  the  injury 
was  the  result  of  the  willful  criminal  tres- 

gass  of  a  stranger.  Ia  such  circumstances  the 
ighest  inquiry  that  could  legitimately  be 
conducted  by  the  jury  was  whether  there  waa 
any  negligence  on  the  part  of  the  defendant 
in  the  precautions  taken  against  such  an  acci- 
dent. That  question  was  fully  submitted  by 
the  learned  court  to  the  jury,  with  instruc- 
tions to  find  for  the  plaintiff  if  they  found 
such  negligence.  The  appellant's  points  on 
the  Bu))ject  of  the  highest  possible  degree  of 
care  were  affirmed,  and  the  remark  of  the 
court  below,  that  the  principle  was  very 
strongly  expressed,  was  entirely  correct  in 
view  of  the  manifest  facts  of  the  case.  So, 
also,  his  expression  of  individual  opinion 
that  the  precautions  taken  by  the  defendant 
were  sufficient  to  relieve  them  of  the  charge 
of  negligence  was  appropriate  and  lust  in 
view  of  the  testimony.  He  distinctly  told 
the  jury  it  was  for  them  to  decide  the  ques- 
tion, and  left  them  entirely  free  to  act  upon 
their  own  judgment.  In  the  case  of  Latch  v. 
Rumn&r  B,  Co,,  8  Hurlst.  &  N.  930,  the 
plaintiff's  trucks  were  derailed  by  the  mis- 
placement of  the  points  of  a  siding.  There 
the  evidence  showed  that  shortly  before  the 
accident  a  stone  was  found  inserted  under 
the  lever  of  one  of  the  points,  and  the  de- 
fendant claimed  that  this  had  caused  the  ao» 
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cident,  and,  m  It  was  the  willful  act  of  a 
stranger,  they  were  not  responsible.  The 
Judge  who  tried  the  case  thought  there  was 
no  evidence  of  actual  negligence,  and  told 
the  jury  that  if  the  defendant's  account  was 
correct  they  were  entitled  to  a  Terdict,  un- 
less the  Jury  thought  there  was  negligence 
in  not  having  a  person  to  take  care  of  the 
points,  and  he  said  he  did  not  think  there 
was.  A  verdict  was  rendered  for  the  plain- 
tiff, and  on  a  rule  for  a  new  trial  the  case 
was  heard  in  bank,  and  the  rule  made  ab- 
solute. The  court  said:  ** There  was  evi- 
dence that  there  had  been  a  willful  act  on  the 
part  of  a  stranger  which  would  have  caused 
the  accident,  and  no  evidence  of  negligence 
on  the  part  of  the  defendants.  None  was 
suggested,  except  their  not  having  a  person 
always  at  the  spot  to  look  after  the  'points, ' 
which  they  were  not  bound  to  have.  The 
siding  had  been  in  that  state  for  months,  and 
no  accident  had  happened.  The  verdict  was 
clearly  contrary  to  the  evidence,  and  there 
must  be  a  new  trial. "  In  this  case  there  was 
no  proof  as  to  who  had  placed  the  stone  un- 
der the  lever,  and  the  verdict  had  found  neg- 
ligence as  a  fact,  but  the  court  set  it  aside  as 
unwarranted  by  the  testimony.  Our  own  very 
recent  case  of  Thomat  v.  Pniladtlphia  d  A 
B.  Ob.,  148  Pa.  180,  16  L.  R.  A.  416,  affords 
a  still  more  striking  illustration  of  the  inap- 
plicability of  the  rule  of  the  highest  possible 
care,  in  the  case  of  an  injured  passenger,  and 
of  the  necessity  of  affirmative  proof  of  actual 
negligence,  before  a  recovery  could  be  had. 
The  facts  and  the  conclusions  of  the  court  are 
well  stated  in  the  opinion  of  Chief  Justice 
Paxson :  **  On  June  6,  1890.  the  appellant  was 
a  passenger  on  the  cars  of  the  defendant  com- 
pany, and  in  the  vicinity  of  Pottstown  was 
struck  on  the  arm  by  a  missile  with  sufficient 
force  to  cause  a  fracture  thereof.  It  was  not 
shown  what  caused  the  injury.  The  appel- 
lant did  not  see  the  missile,  nor  was  it  found 
in  the  car.  There  was  no  evidence  that  any 
one  was  near  the  train  on  the  outside  who 
could  have  inflicted  the  injury.  This  suit 
was  brought  to  recover  damages  for  the  in- 
Jury  referred  to.  The  theory  of  the  appel lant 
was  that  it  was  caused  by  a  loose  nut,  thrown 
from  one  of  the  switches  of  the  defendant's 
roadbed,  over  which  the  train  was  passing 
at  the  time.  This  was  a  mere  theory,  how- 
ever, without  any  evidence  to  sustain  it.  The 
appellant  contended  that  under  such  circum- 
stances the  question  of  the  defendant's  neg- 
ligence should  have  been  submitted  to  the 
Jury.  The  court  took  a  contrary  view  of  the 
case,  and  directed  a  verdict  for  the  defend- 
ant. This  was  the  error  assigned.  .  .  . 
There  was  nothing  in  the  evidence  to  connect 
the  accident  with  any  defect  in  the  cars  or 
machinery,  the  movement  of  the  train,  or  in 
any  of  the  appliances  of  transportation. 
There  was  nothing,  therefore,  to  submit  to  a 
Jury.  It  would  be  as  reasonable  to  hold  that 
a  bullet  fired  into  the  car  from  without,  by 
means  of  which  a  passenger  is  killed,  is  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany.* It  win  be  seen  that  in  this  last  case 
the  rule  that  a  presumption  of  negligence 
arises  in  favor  of  a  passenger  traveling  on  a 
train  from  the  mere  fact  of  the  accident  was 
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refused  application,  and  the  rule  that  the 
highest  possible  care  must  be  applied  was 
denied  enforcement,  because  there  must  be 
evidence  to  justify  it  in  the  intrinsic  facts 
of  the  case.  Neither  of  these  rules,  therefore, 
is  of  universal  application,  and  the  par- 
ticular circumstances  must  be  considered  in 
order  to  determine  how  far  they  control  the 
decision.  Here  the  legal  presumption  was 
applied  because  the  injury  resulted  from  a 
collision  of  cars.  But,  the  presumption  hav- 
ing  been  fully  rebutted  by  proof  that  the  col- 
lision was  the  result  solely  of  the  criminal  act 
of  a  stranger,  it  suffices  no  further  purpose. 
Had  the  learned  judge  directed  a  verdict  for 
the  defendant,  it  is  scarcely  possible  that  wa 
would  have  interfered  with  It.  But  he  left 
the  question  of  actual  negligence  to  the  jury, 
who  properly  decided  there  was  none,  and 
that  is  the  end  of  the  plaintiff's  case.  It  was 
eminently  not  a  case  in  which  the  jury  should 
be  fired  with  urgent  repetition  of  the  doc- 
trine of  legal  presumption  of  negligence,  and 
the  rule  of  the  highest  possible  human  skill, 
foresight,  and  diligence,  but  rather  one  in 
which  the  precise  limitations  of  the  defend- 
ant's liability  should  be  presented  calmly 
and  dispassionately ;  and  this  is  exactly  what 
was  done. 

The  complaint  that  the  Judge  expressed  an 
opinion  on  the  facts  as  to  whether  the  defend* 
ant  had  exercised  sufficient  precautions  is 
without  merit.  In  the  case  of  Leibig  v. 
Steiner,  94  Pa.  466,  we  said :  *"  A  jud^e  may 
give  his  opinion  freely  on  the  weight  and 
value  of  evidence,  for  he  is  the  best  and 
safest  adviser  of  the  jury ;  but  he  has  no  au- 
thority to  decide  any  question  ef  fact  when 
the  party  affirming  it  has  sustained  his  aver- 
ment by  any  reasonable  proof.  Very  strong 
expressions  of  opinion  on  the  facts  are  tol- 
erated; indeed,  sometimes  m^y  be  neces- 
sary. .  .  .  Exceptional  cases  arise  where 
it  is  the  duty  of  the  judge  to  express  his 
opinion  of  the  facts,  and  guide  the  minds  of 
the  Jury  to  a  correct  view  of  the  evidence ; 
and  therefore  it  has  been  settled  that  when 
he  does  so  without  misleading  or  controlling 
them  in  the  disposition  of  the  facts  there  is 
no  ground  for  reversing.  *  In  the  present 
case  the  learned  judge  who  tried  it  was  par- 
ticularly careful  to  say  to  the  jury  that,  while 
personally  he  thought  the  company  was  not 
careless  in  not  opening  the  lower  switch  or 
putting  on  locks,  and  that  ha  thought  the 
company  had  done  all  that  a  prudent  man 
would  ao,  nevertheless  he  left  it  to  them  to 
say  whether  there  was  carelessness  on  the  part 
of  the  defendant  in  leaving  the  cars  as  they 
did.  He  also  said  that  he  left  it  to  the  jury 
to  say  whether  the  defendant  was  responsible 
for  tne  misconduct  of  bad  boys ;  that,  while 
it  was  his  own  opinion  that  they  were  not, 
he  was  bound  to  leave  that  question  to  them, 
and  did  so.  There  is  certainly  no  error  in 
this.  No  attempt  was  made  to  control  the 
action  of  the  jury ;  the  decision  was  'eft  ex- 
clusively to  them.  The  circumBtances  were 
such  as  to  call  for  words  of  caution  from  the 
court ;  and  the  expression  of  an  individual 
opinion,  in  view  of  the  remarkable  facts  of 
the  case,  was  not  at  all  inappropriate,  es- 
pecially as  the  jury  were  told  that  it  was  for 
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them  to  decide  the  whole  matter.  In  the 
case  of  8pear  ▼.  Philadelphia,  W,  d  B.  R, 
Co,,  119  Pa.  61,  we  said:  "The  learned 
judge  who  tried  this  case  in  the  court  below 
was  persuaded  that  the  evidence  si ven  on 
behalf  oi  the  defendants  was  sufficient  to 
rebut  the  presumption  of  negligence,  and  he 
had  a  li^ht  to  express  an  opinion  on  that 
subject,  but  the  question  was  not  one  of  law 
for  his  determination.  It  is  the  right,  and 
in  some  cases  it  becomes  the  duty,  of  a  judge 
to  express  his  opinion  upon  the  character  and 
weight  of  the  testimony  which  he  must  sub- 
mit to  the  jury,  and  it  should  be  done  in 
such  a  manner  as  to  leave  them  in  possession 
of  the  question  that  belongs  to  them.**  To 
the  same  effect  is  Pennsylvania  Go,  y.  AUen, 
8  Pennyp.  170.  Kilpatrick  v.  Com.,  81  Pa. 
216:  ''A  judge  may  rightfully  exoress  his 
opinion  respecting  the  evidence,  and  it  may 
sometimes  be  his  duty  to  do  it.  vet  not  so  as 
to  withdraw  it  from'  the  consideration  and 
decision  of  the  jury.**  Bitner  v.  Bitner,  65 
Pa.  363 :  "  Very  strong  expressions  of  opin- 
ion on  the  facts  are  tolerated ;  indeed  some- 
times may  be  necessary.**  In*  Johnston  v. 
Com,,  65  Pa.  54,  27  Am.  Rep.  622,  on  a  trial 
for  burglary,  the  court  in  the  charge  said: 
"The  commonwealth  claims  that  evidence 
can  establish  nothing  if  this  evidence  will 
not  establish  the  facts  al]e>i:ed  in  the  third 
count;  and  I,  for  my  part,  cannot  see  how 
the  jury  can  hesitate  a  moment  to  convict  the 
prisoner  on  the  third  count.**  Held  not  to 
be  error  under  the  facts  of  the  case,  although 
it  was  a  strong  expression  of  opinion.  See 
also,  McGlintock  v.  Pennsylvania  B,  Go.  21 
W.  N.  C.  138 ;  Doyla  v.  Union  Pac.  B.  Co. 
147  U.  8.  413,  430,  37  L.  ed.  223,  230.  The 
assignments  of  error  are  all  dismissed. 
Judgment  affirmed. 

Sterrett,  dh.  «/.,  dissenting: 

If  the  right  of  trial  b^  jury,  "as  hereto- 
fore,** is  to  "remain  inviolable,**  it  behooves 
us,  in  mj  judgment,  to  disapprove  of  such 
constraining  influence  as  was  improperly 
brought  to  bear  upon  the  jury  in  this  case. 
While  the  learned  judge  who  presided  at  the 
trial  rightly  conceded  that  the  case  hinged 
on  questions  of  fact  which  he  could  not,  in 
sn^  event,  withdraw  from  the  jury,  he  sub- 
mitted them  with  evident  reluctance,  and 
with  such  an  emphatic  expression  of  his  own 
opinion  .that  said  questions  should  all  be 
determined  in  favor  of  the  company  defend- 
ant that  it  was  next  to  impossible  for  the 
jury  to  discharge  their  duty,  as  the  consti- 
tutional triers  of  fact,  with  that  sense  of  un- 
constrained freedom  which  should  always 
characterize  the  deliberations  of  every  jury 
in  such  cases  as  this.  Referring  to  the  duty 
which  the  company  as  a  common  carrier  of 
passengers  owed  to  the  plaintiff,  and  whether 
that  duty  had  been  properly  performed,  etc., 
he  said :  " Under  the  law  applicable  to  this 
case  I  must  submit  the  question  to  you  to 
determine  whether  you  find  the  defendant  was 
careless  in  not  opening  the  lower  switch  or 
putting  on  locks.  Personally,  if  I  were  a 
juror,  I  would  say,  *No.*  If  I  were  a  jury- 
man, I  would  think  that  the  company  had 
done  all  that  any  prudent  man  would  do.  It 
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braked  its  cars,  opened  the  throw- off  switch 
and  left  them  there.  But  the  question  must 
be  submitted  to  you  as  jurors  to  say  whether 
you  find  it  was  carelessness  on  the  part  of  the 
defendant  to  leave  those  cars  there  on  the 
decline  on  which  the  cars  would  have  run 
into  the  main  road  in  case  they  had  got 
loose.**  Again,  he  said :  " There  is  another 
part  of  the  case  which  is  brought  out  with 
great  strength  under  the  evidence,  and 
proved,  I  think,  to  your  satisfaction, — as  at 
least  it  is  to  mine,— that  this  accident  was 
caused  by  the  willful  misconduct  of  certain 
boys ;  that  those  boys  meddled  with  those 
cars  and  that  switch,  and  that  It  was  their 
willful  misdoing  that  caused  the  accident. 
I  leave  it  to  you  to  say  whether  you  think, 
under  those  circumstances,  a  company  ought 
to  be  held  responsible  for  the  malicious, 
willful  misconuuct  of  bad  boys.  My  own 
Individual  opinion  in  that  case  is  that  ftiey 
ought  not,  but,  as  I  am  bound  to  leave  that 
question  to  you,  I  do  leave  It  to  you  to  de- 
termine. **  Again,  in  answering  defendant's 
fifth  point,  in  which  he  was  asked  to  say,  as 
matter  of  law.  that  "neither  the  absence  of 
a  lock  from  the  throw-off  switch  in  the  im- 
mediate vicinity  of  the  coal  cars,  nor  the 
failure  to  open  the  double  rail  switch,  used 
as  a  throw-off,  near  the  Corbin  colliery,  can 
be  regarded  as  any  proof  of  negligence  on  tho 
part  of  the  defendant,  **  he  again  volunteered 
his  own  opinion  on  the  question  as  one  of 
fact,  which,  as  he  said,  "must  be  submitted 
to**  the  jury,  by  saying,  In  substance,  that  the 
manifest  acts  of  omission  stated  in  the  point 
could  not  be  regarded  as  any  proof  of  neg- 
ligence. But  the  learned  jud]g^e's  oft-repeat^ 
declarations  of  his  own  opinion  on  questions 
of  fact  which  were  exclusively  for  the  con- 
sideration and  determination  of  the  jury,  and 
what  he  would  do  if  he  were  a  juror,  etc., 
are  not  all.  There  are  grave  errors  of  law 
for  which  alone  the  judgment  should  be  re- 
versed. In  the  paragraph  first  above  quoted 
from  the  charge  the  standard  of  duty  applied 
to  defendant  company  as  a  common  carrier  of 
passcnirers  is  ordinary  care  merely,  viz. : 
"  If  I  were  a  juryman,  I  would  think  that 
the  company  had,  done  all  that  any  prudent 
man  would  do.  It  braked  its  cars,  opened 
the  throw  -  off  sw  i  tch,  and  left  them  there.  **  It 
is  no  compliment,  even  to  an  ordinarily 
prudent  man,  to  say  that  he  would  not  have 
done  more  than  brake  the  cars  in  such  a  way 
that  even  children  could  at  any  time  start 
them  down  grade  on  their  death -dealing 
errand,  or  open  ^e  throw- off  switch,  and 
leave  the  lever  unlocked  and  unsecuied  in 
any  manner,  so  that  any  thoughtless  or  mis- 
chievous boy  could  start  it  again  with  perfect 
ease.  But  when  we  apply  to  defendant's  con- 
duct, in  leaving  the  coal  cars  in  such  an  in- 
secure condition,  etc.,  the  high  standard  of 
care  which  the  law  requires  carriers  of  pas- 
sengers to  exercise,  how  widely  differen*^  is 
the  case?  The  contract  to  carry  implies  that 
every  precaution  which  human  skill  could 
suggest  has  been  taken  to  guard  against  every 
apparent  danger  that  may  beset  the  passen- 
ger, and  that  the  same  degree  of  care  will 
continue  to  be  exercised  until  he  reaches  tho 
end  of  his  journey.  The  siding  or  branch 
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<m  which  the  coal  cars  stood  was  of  annsuallj 
heayy  grade,  descending  rapidly  to  its  junc- 
tion with  the  main  line,  on  wnich  was  the 
train  In  which  plaintiff  and  other  passengers 
were  being  transported.  As  a  necessary  pre- 
caution against  the  danirer  of  cars  escap- 
ing by  accident  or  otherwise  and  running 
down  on  to  the  main  line,  the  two  throw-on 
«witches  were  constructed ;  one  near  the  point 
where  the  coal  cars  stood,  and  the  double- 
rail  switch  further  down.  Tlie  former  was 
o|>ened»  as  is  alleged,  but  left  unlocked,  and 
without  any  kincTof  fastening.  The  latter 
was  not  even  opened.  If  it  had  been,  the 
escaping  coal  cars  would  have  been  arrested 
by  it  in  their  downward  course.  If  the  up- 
per switch,  alleged  to  have  been  opened,  had 
been  locked,  or  otherwise  securely  fastened, 
the  danger  of  Its  being  opened  would  cer- 
tainly have  be^n  greatly  lessened.  The  omis- 
sion to  even  open  the  lower  switch,  and  to 
use  proper  means  to  prevent  the  closing  of 
the  upper  one,  were  certainly  evidence  of 
<culpabfe  negligence  on  the  part  of  the  com- 
pany. The  construction  of  these  throw-off 
switches  is  proof  of  their  necessity ;  but  if 
they  were  not  used,  or  not  properly  secured, 
of  what  avail  could  they  be  in  averting 
danger?  It  is  too  plain  to  admit  of  any 
doubt  that  even  suggesting  to  the  jury  that 
these  acts  of  omission  should  not  be  regarded 
as  any  proof  of  negligence  was  error. 

The  unqualified  affirmance  of  defendant's 
second  point  was  plain  error.  In  affirming 
that  point,  without  any  qualification  or  ex- 
planation, the  learned  judge  instructed  the 
jury,  in  the  words  thereof, "thus :  **  The  un- 
contradicted testimonv  on  the  part  of  the  de- 
fendant shows  that  the  proximate  cause  of 
the  collision  in  which  the  plaintiff  was  in- 
jured was  the  wrongful  act  of  trespassers 
upon  defendant's  cars.  For  such  wrongful 
act  the  company  defendant,  under  the  cir- 
cumstances of  the  present  case,  is  not  respon- 
sible ;  and  if  the  jury  believe  the  said  testi- 
mony as  to   the  proximate   cause   of   the 


collision  their  verdict  should  be  for  defend- 
ant. **  The  vice  of  this  instruction  is  that  it 
ignores  the  question  of  defendant's  omission 
to  exercise  that  high  degree  of  care  which 
the  law  requires.  It  was  clearly  the  duty  of 
the  company  to  take  every  precaution  which 
human  skill  and  foresight  could  suggest  to 
guard  against  every  apparent  danger  that 
might  beset  the  plaintis  and  other  passen- 

fers.  It  foresaw  the  danger  of  cars  being 
etached,  by  accident  or  otherwise,  and  run- 
ning  down  the  heavy  grade,  uncontrolled, 
onto  the  main  track ;  and  it  accordingly  pro- 
vided the  two  throw- off  switches  to  guard 
against  that  apparent  danger,  but  it  omitted 
to  properly  use  the  means  which  it  had  pro- 
vided expressly  for  that  purpose.  It  omitted 
even  to  open  one  of  the  switches,  and  left  the 
other  insecurel^r  opened.  That  omission  was 
at  least  such  evidence  of  negligence  as  would 
have  warranted  the  lury  in  finding  that  its 
neelect  of  duty  was  the  cause  of  the  collision 
There  was  also  error  in  affirming  defend- 
ant's first  point  as  presented.  Other  errors 
of  minor  importance  might  be  noted,  but 
these  to  which  special  reference  has  been 
made  are  sufficient  to  show  that  a  fair  trial 
was  not  accorded  to  plaintiff.  The  emphatic 
and  oft-repeated  expressions  of  opinion,  etc., 
above  referred  to,  were,  unwarranted,  mislead- 
ing, and  erroneous.  They  were  an  uncalled- 
for  invasion  of  the  province  of  the  jury.  The 
line  of  demarcation  between  the  duty  of  the 
cx>urt,  as  expounder  of  the  law,  and  that  of 
the  jury,  as  the  constitutional  triers  of  fact, 
should  be  carefully  observed.  While,  on  the 
one  band,  the  court  should  not  permit  the 
jury  to  disregard  or  evade  its  instructions  as 
to  matters  of  law,  it  should  be  equally  care- 
ful not  to  Invade  the  province  of  the  jury, 
and  take  upon  itself  the  determination  of 
questions  of  fact  about  which  there  is  any 
doubt  or  dispute.  For  the  reasons  above  sug- 
gested the  judgment  should  be  reversed,  and 
a  new  trial  ordered. 


GEOftGIA  SUPREME  COURT, 


BAST  TENNESSEE,   VIRGINIA  & 
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^1.  Where  a  nonresident  witness  Ibr 
whom  interrosratories  had  been  sued 
out  was  in  court  at  the  time  of  the  trial* 

it  was  error  to  permit  the  answers  to  the  Inter- 
TOffatories  to  be  read  to  the  jury  over  objection 
of  the  opposite  party,  although  the  witness  was 
In  attendance  upon  the  court  at  the  instance  of 
the  latter,  the  witness  being  actually  present 
when  the  answers  to  the  interrogatories  were  of- 
fered in  evidence. 
4«  It  is  not  cause  fbr  a  new  trial  that 
the   court  relied  to   aUow  certain 

•Headnotes  by  Lumpkin,  J. 

NOTX.— See  preceding  case  and  noU^ 
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questions  propounded  to  witnesses  by  de» 
fendant*8  counsel  to  be  answered,  it  not  appear- 
ing what  answers  were  expected,  and  in  view  of 
other  evidence  and  of  admissions  in  the  declara- 
tion, no  possible  answers  to  these  questions  being 
substantially  material. 

8.  Upon  the  trial  of  an  action  against 
a  railroad  company  for  homicide  re- 
sulting in  part  from  the  misplacement  of  a 
switch,  it  was  not  error  to  refuse  to  aUow  the 
defendant  to  show  **the  common  experience  of 
railroads'*  in  getting  back  switch  keys  from  their 
employ^,  and  that  all  railroads  have  great  dlflS- 
oulty  in  keeping  up  with  such  keys  and  having 
them  returned  by  discharged  employes  because 
of  their  real  or  alleged  loss.  Nor  was  there  error 
in  refusing  to  allow  defendant  to  prove  *'the 
custom  or  usage  of  railroads  in  reference  to  pro- 
viding a  watchman  for  each  of  their  switches,** 
defendant  expectiug  to  prove  '*that  the  general 
custom  was  not  to  provide  a  watchman  for  such 
switches." 

4.  Thounfh  one  of  the  main  issues  was 
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whether  or  not  the  mngineer  fbr  whose 
homicide  the  aetioa  waa  brouifht  was 
g^niltj'  of  aeflflifl^eiioe  in  brliifrin«r  about  tbe 
oolUsioD  wUob  resulted  in  bla  deatb,  there  was 
no  error  in  refuainff  to  allow  the  defendant  to 
prove  tbat  he  ^'was  habitually  reokleas  in  runoinfir 
freight  trains  at  excessive  speed,  and  runolnff  too 
test  over  swltohes,**  the  witness*  knowledire  not 
eztendinff  to  more  than  two  or  three  Instances. 

6*  The  defendant*  nuigr  invoke  and  nse 
alleflrationfl  beneficial  to  himeelf  made 
in  plaintiff's  declaration  without  offering  the 
declaration  Itself  In  evidence,  or  otherwise  prov- 
ing the  admissions  contained  In  such  allegations, 
and  no  unfavorable  Inference  can  properly  be 
drawn  against  a  corporation  because  of  a  failure 
to  call  as  witnesses  Its  own  employes  to  prove  the 
existence  of  facts  shown  by  such  admissions. 

6«  The  mere  fkct  that  a  railroad  com- 
pany fkilfl  to  recover  from  a  die- 
char^d  employe  a  key  which  controls 
the  turning  of  a  switch  Is  not  of  itself  sufficient 
to  make  the  company  liable  for  the  criminal  act 
of  such  employ6  in  maliciously  misplacing  a 
■witch  for  the  purpose  of  wrecking  a  train.  The 
company  is  not  bound  to  antiotpate  that,  purely 
out  of  revenge  for  his  discharge,  a  former  em- 
ploy6  might  secretly  commit  so  heinous  a  crime 
against  lit  and  the  public.  Nor  Is  the  company 
bound  to  exerMse  constant  vigilance  to  prevent 
•11  persons  whatsoever  not  In  Its  employ  from 
having  the  means  or  opportunity  of  tampering 
with  its  switches  or  its  tracks.  Whether  or  not 
In  any  particular  case  the  company  exercised  the 
proper  degree  of  care  in  protecting  Its  switches 
from  Interference  Is  a  question  for  the  jury,  In 
determining  which  they  may  look  to  the  evi- 
dence to  ascertain  if  there  was  any  reason  for  the 
company  to  apprehend  such  Interference,  and  if 
■o,  whether,  nnder  all  the  circumstances,  it  used 
due  diligence  In  endeavoring  to  prevent  the 
samo.  In  Its  charge  to  the  Jury,  the  court  should 
not  state  or  assume  that  a  given  state  of  facts 
would  show  negligence  on  the  part  of  the  com- 
pany In  the  respect  Indicated. 

7»  A  prima  fttcie  case  of  neg^lig^ence  on 
the  part  of  the  defendant,  which  the 
plaintUTs  declaration  covers,  cannot 
be  effectually  answered  by  a  given  state 
of  facts,  If  those  facts  Involve  a  breach  of  dili- 
gence by  the  defendant  In  a  material  respect; 
and  such  breach  of  diligence.  If  shown,  may  be 
urged  by  the  plaintiff,  not  to  recover  upon,  but 
to  defeat  the  defendant's  Justification,  although 
no  referenoe  to  It  is  made  in  the  plaintiff's  plead- 


8.  Acoordinflf  to  the  nndispnted  fkcte, 
the  plaintiff's  husband  was  g^oilty  of 
BeirUS®>^ce  in  running  his  train  in  violation 
of  the  rules  of  the  company,  of  which  he  had 
knowledge,  and  which  he  had  agreed,  upon  en- 
tering Its  employment,  to  obey.  For  this  rea- 
son, and  because  of  errors  committed  by  the 
court,  there  should  be  a  new  trial;  and  If,  upon 
the  next  hearing,  the  evidence  Is  substantially 
the  same,  there  should  be  a  verdict  for  the  de- 
fendanC 

(June  2B,  188B.) 

ERROR  to  tbe  City  Court  of  Macon  to  re- 
view a  Judgment  in  favor  of  plaintiff  in 
an  action  brought  to  reooTer  damages  for  per- 
sonal inluries  resulting  in  death  and  alleged 
to  have  been  caused  by  defendant's  negligence. 
Seeeraed. 

The  facts  are  stated  in  the  opinion. 
28  L.  R.  A. 


Mes9r9.  Hill*  Harris  St  Birch  for  plain* 
tiff  in  error. 
Mewn.  Laniert  Anderson  ft  Anderson 

for  defendant  in  error. 

I<nmpkin»  J.,  deliyered  the  opinion  of  the- 
court: 

1.  Section  8878  of  the  Code  declares  that  if 
the  state  of  facts  on  which  a  commission  to- 
take  the  interrogatories  issued  ceases  to  exist 
before  the  trial  of  tbe  cause,  and  the  witness- 
Is  then  accessible  by  subpoena,  the  testimony 
taken  on  interrogatories  cannot  be  used,  it 
follows,  necessarily,  that  if  the  witness  ia 
accessible  by  being  actually  present  in  court 
at  the  trial  when  his  testimony  by  inter- 
rogatories is  offered,  his  answers  to  the  same* 
cannot  be  admitted,  but  the  witness  should 
be  examined  in  person.  It  does  not  make  the- 
slightest  difference  that  his  attendance  upoit 
the  court  was  at  the  instance  and  request  of 
the  opposite  party.  If,  because  of  this  fact, 
the  party  who  had  caused  the  interrogatories- 
to  be  sued  out  does  not  desire  to  introduce 
the  witness,  it  is  his  right  to  decline  to  do- 
so ;  but  if  he  wishes  the  testimony  of  the 
witness  to  go  before  the  jury,  he  must  put 
the  witness  on  the  stand.  Testimony  taken 
by  interrogatories  is,  at  best,  unsatisfactory 
and  imperfect,  and  It  is  the  policy  of  the- 
law  to  aispense  with  this  method  of  securing 
evidence  whenever  practicable.  Of  course, 
if  answers  to  interrogatories  have  already^ 
been  read  to  the  jury,  and  the  witness  after- 
wards  comies  into  court,  this  would  not  re- 
quire that  the  answers  be  ruled  out  or  with- 
drawn. Nor  must  anything  here  said  be- 
construed  to  prevent  the  introduction  of  an- 
swers to  interrogatories  for  the  purpose  of 
impeaching  a  witness  when  his  testimony  on 
the  stand  is  in  conflict  with  that  which  had 
been  taken  by  commission.  Nor  is  the  rule 
announce  applicable  to  female  witnesses, 
for  they  enjoy  at  least  a  qualified  privilege 
as  to  attending  court. 

2.  The  evidence  showed  tbat  a  violent 
collision  had  taken  place  between  the  engine 
which  the  plaintiff's  husband  was  running 
as  engineer,  and  certain  box  cars  which  were 
standing  upon  a  side  track.  The  wreck  le- 
sulting  from  this  collision  was  of  such, 
character  that  there  could  be  no  possible- 
doubt  the  engine  must  have  been  running  at 
a  very  rapid  rate  of  speed.  Counsel  for  the- 
railway  company  elicited  from  certain  wit- 
nesses a  full  description  of  the  wreck  and 
its  consequences,  and  then  asked  of  each 
''whether  or  not  a  collision  of  that  violence 
could  have  taken  place  unless  the  engine  had 
been  running  at  a  very  high  rate  of  speed. *^ 
Upon  objection  by  plaintiff's  counsel  the 
court  refused  to  allow  these  questions  to  be- 
answered ;  and,  although  it  was  not  stated  by 
counsel  propounding  the  question  what  an- 
swers were  expected,  the  court,  perhaps, 
ought  to  have  permitted  the  answers  to  go  to- 
the  jury.  It  being  manifest,  however,  tbat 
the  engine  was  running  very  rapidly,  and  the- 
plaintlff's  declaration  admitting  this  fact, 
the  refusal  of  the  court  to  allow  the  ques- 
tions to  be  answered  would  certainly  be  n» 
cause  for  a  new  trial. 

8.  The  defendant  desired  to  show  **  the  com- 
Digitized  by  'LjOOQ  IC 


1893. 


East  Tsmnesabb,  V.  &  G.  R.  Co.  v.  Eamb. 


817 


tnon  experience  of  railroads'*  1q  getting  baek 
«witch  keys  from  their  employ^,  and,  in  this 
•connection,  to  prove  that  all  railroads  have 
great  difficulty  in  keeping  up  with  such  keys, 
«nd  recovemng  them  from  discharged  em- 
ploy^. It  also  sought  to  prove  *'the  custom 
or  usage  of  railroads  in  reference  to  providing 
«  watchman  for  each  of  their  switches,  ^  and 
**  that  the  general  custom  was  not  to  provide  a 
watchman  for  such  switches. "  The  court' re- 
jected all  of  this  testimony,  and,  in  our  opin- 
ion, did  so  properly.  Testimony  as  to  the 
•common  experience,  customs,  or  usages  of 
railroads,  without  reference  to  whether  they 
are  wisely  or  badly  managed,  or  to  their  par- 
ticular location  or  surroundings,  or  to  pecu- 
liar circumstances  which,  in  any  given  in- 
stance, would  tend  to  illustrate  the  diligence 
•or  negligence  of  a  company  in  recovering  or 
failing  to  recover  its  switch  keys,  or  in 
j^uarding  or  failing  to  guard  its  switches, 
would  be  loo  vague,  uncertain,  and  indefinite 
to  aid  a  jury  in  determining  in  a  case  on  trial 
whether  or  not  the  railroad  company  was 
•diligent  or  negligent  in  these  respects.  No 
two  cases  are  exactly  alike,  and,  the  facts 
and  circumstances  in  each  being  different  in 
greater  or  less  degree  from  those  arising  in 
others,  the  better  and  safer  rule  is  to  allow 
the  jury,  as  to  questions  of  the  kind  pre- 
sented, to  determine  every  case  upon  its  own 
individual  merits,  and  in  the  light  of  its  own 
particular  facts.  In  some  cases  the  failure 
to  recover  a  switch  key  or  to  have  a  switch 
guarded,  might  involve  little  or  no  negli- 
gence whatever.  In  other  cases,  such  failure 
might  amount  to  very  gross  negligence.  This 
being  so,  to  permit  evidence  as  to  the  com- 
mon "experience  and  genjeral  custom  of  rail- 
roads in  such  matters  would  probablv  be 
misleading,  and  certainly  would  have  little 
weight  in  a  given  case  in  arriving  at  a  fair 
and  just  conclusion  upon  the  question  of  neg- 
ligence. 

4.  The  main  defense  relied  upon  was  that 
the  engineer  for  whose  homicide  the  action 
was  brought  was  himself  guiltj  of  negli- 
gence in  bringing  about  the  collision  wlTich 
resulted  in  his  death,  by  running  his  en- 
gine at  too  great  a  speed,  and  in  violation 
of  the  company's  rules.  In  support  of  this 
defense  the  defendant  offered  to  prove  by  one 
HcCrary  that  the  deceased  was  habitually 
reckless  in  running  freight  trains  at  excessive 
speed,  and  in  running  too  fast  over  switches. 
It  appeared  from  McCrary's  testimony  that 
he  had  been  conductor  of  a  freight  train  on 
defendant's  road  between  Macon  and  Bruns- 
wick, on  which  Kane  was  engineer,  and  that 
Kane  had  pulled  him  two  or  three  times  on 
a  local  freight  Under  these  circumstances, 
McCrary  could  hardly  swear  with  accuracy 
to  the  habitual  recklessness  of  the  deceased. 
The  admissibility  of  testimony  of  this  kind 
is,  at  best,  very  doubtful.  While  In  Savannah, 
F,  A  W,  R.  Co.  T.  Ftannagan,  83  Ga.  579, 
this  court  held  that  it  was  not  error  to  receive 
evidence  showing  the  hi^h  speed  at  which 
the  same  engine  was  habitually  run  by  the 
same  engineer  at  the  same  place,  and  that  he 
habitually  neglected  to  ring  the  bell,  Chirf 
JuMiee  Bleckley,  on  pages  588,  689,  82  Ga., 
characterized  this  evidence  as  being  of  doubt- 


ful  admissibility,  and  stated  that  the  au- 
thorities upon  the  question  were  in  conflict, 
citing  quite  a  number  on  both  sides.  The 
testimony  offered  in  the  case  at  bar  is  by  no 
means  so  strong  or  pertinent  as  that  In  FHan- 
nagan's  Case;  so,  upon  the  whole,  we  con- 
clude there  was  no  error  in  rejecting  it.  In 
this  connection,  see  also,  Atlanta  £  W,  P. 
B,  Co.  V.  Newman,  86  Ga.  617,  and  CentnU 
B.  d  Bkg,  Co,  V.  Kent,  87  Oa.  40d,  408. 

6.  It  would  be  a  long  step  forward  In 
judicial  procedure  if  each  party  was  required 
to  admit  every  allegation  in  the  pleadings 
of  the  other  party  which  he  was  unwilling 
to  deny  upon  oath,  and  thus  relieve  his  ad- 
versary of  the  necessity  of  proving  matters 
concerning  which  there  is  no  real  contest, 
and  saving  the  courts  much  time,  vexation, 
and  trouble.  If  this  be  so,  certainly  a  party 
should  be  relieved  from  proving  that  which 
his  adversary  distinctly  al leges.  No  sensible 
reason  occurs  to  us  why  the  defendant  may 
not  avail  himself  of  all  allegations  in  the 

Slaintifl's  declaration,  without  formally  ten- 
ering  the  declaration  in  evidence,  or  other- 
wise proving  the  admissions  it  contains.  The 
declaration  being  the  very  foundation  of  the 
plaintiff's  case,  he  certainlv  should  be  bound 
by  whatever  he  chooses  to  allege  therein  :  and 
he  can  have  no  just  reason  to  complain  if,  in 
the  progress  of  the  trial,  his  own  assertions 
be  taken  as  true.  Nor  can  we  see  any  reason 
for  requiring  the  defendant  to  offer  the  dec- 
laration in  evidence.  It  is  usually  read  to 
the  jury,  or  its  contents  are  stated  in  their 
hearing,  and  they  have  it  before  them  in 
their  deliberations.  It  is  therefore  available 
for  all  proper  purposes,  whether  it  be  dis- 
tinctly offered  as  evidence  against  the  plain- 
tiff or  not.  As  far  back  as  v  Ga.,  in  Peacock 
V.  Terry,  (page  187,)  the  principle  for  which 
we  are  contending  was  distinctly  stated  in 
the  following  language:  ''Facts  alleged 
positively  in  a  bill  are  constructive  admis- 
sions in  favor  of  the  defendant,  and  need  not 
be  proven.  The  complainant  cannot  deny 
them,  even  if  they  are  not  true,  but  must 
recover  according  to  the  case  he  makes  upon 
the  record."  And  Judge  Nisbet  makes  the 
matter  as  clear  as  daylight  on  pages  149, 
160,  of  the  same  volume.  In  the  present  case 
the  plaintiff's  declaration  alleged  that  her 
husband  was  running  his  engine  at  a  high 
rats  of  speed,  and  the  defendant  consequently 
had  a  right  to  rely  upon  this  allegation  as 
an  admitted  fact,  and  no  unfavorable  infer- 
ence could,  therefore,  be  drawn  against  the 
company  because  of  any  failure  on  its  part  to 
call  as  witnesses  its  own  employes  to  prove 
this  fact. 

6.  While  a  railroad  company  is  bound  to 
exercise  ordinary  diligence  to  recover  its 
switch  keys  from  discharged  employes,  the 
mere  failure  to  do  so  in  a  particular  instance 
would  not,  per  §e,  make  the  company  liable 
for  the  consequences  of  a  criminal  misplace- 
ment of  a  switch  by  a  discharged  employ^ 
who  had  retained  in  his  possession  a  key 
which  enabled  him  to  do  the  mischief. 
What  would  be  ordinary  diligence  in  en- 
deavoring to  recover  a  switch  key  from  one 
no  longer  in  the  company's  employ  must 
noceasaiily  rary  ««„gfn|^^^tj;^^g,^ 
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circumstances  eurrounding  each  particular 
case.  Very  slight  diligence  would  be  ** or- 
dinary** in  the  absence  of  any  reason  to  an- 
ticipate or  fear  that  the  key  would  be  im- 
properly used  by  the  person  who  was  allowed 
to  retain  it.  If  there  was  any  reason  to  ex- 
cite such  fear,  the  company  would  be  under 
ffreater  obligations  either  to  get  back  the 
key,  or  else  guard  all  switches,  an  interfer- 
ence with  which  was  to  be  anticipated ;  and 
the  greater  the  reason  for  apprehending  such 
interference,  the  greater  should  be  the  care 
and  diligence  of  the  company  to  prevent  it. 
No  fixed  and  unbending  rule  could  be  laid 
down  which  would  be  fixed  and  applicable 
to  every  case.  It  is  simply  one  of  those 
things  which  a  jury  must  aetermine  in  each 
case  in  the  light  of  its  own  particular  and 
peculiar  facts  and  circumstances.  This 
much,  however,  may  be  regarded  as  well  as 
settled,  viz.,  that,  in  the  absence  of  any  rea- 
son other  than  the  mere  fact  of  his  discharge 
from  his  service,  a  railway  company  is  not 
bound  to  anticipate  that  a  former  employ 6, 
purely  out  of  revenge  for  his  discharge,  will 
secretly  commit  so  heinous  a  crime  against 
it  and  the  public  as  to  maliciously  misplace 
a  switch  for  the  purpose  of  wrecking  a  train. 
In  KeeUy  v.  Brie  R  Co,,  47  How.  Pr.  256, 
the  evidence  showed  conclusively  that  there 
was  no  negligence  or  want  of  proper  care  on 
the  part  oi  the  defendant  in  the  management 
of  its  road  or  in  the  ruDuing  of  Its  cars  at 
the  time  of  the  accident,  but  was  clear  and 
convincing  that  the  accident  was  caused 
solely  by  the  misplacement  of  a  switch  by 
some  evil-disposed  person,  not  connected 
with  the  road,  shortly  preceding  the  arrival 
of  the  train  In  the  night- time;  and  it  was 
accordingly  held  that  a  nonsuit  was  proper. 
This  case  is  cited  approvingly  in  Bishop, 
Non-Contract  Law,  §  530.  We  do  not  think 
a  railroad  company  is  bound,  under  all  cir- 
cumstances, and  at  all  times,  to  maintain 
constant  vigilance  to  prevent  all  persons 
whatever  not  in  its  employ  from  having  the 
means  or  opportunity  of  tampering  with  its 
switches  or  its  tracks.  In  Keelep'i  Case, 
supra,  the  court  does  not  discuss  the  duty  of 
the  company  to  keep  a  constant  and  unremit- 
ting watch  against  trespassers,  but  seems  to 
take  it  for  granted  that  usuall^r  this  would  be 
impossible,  and  this  we  think  is  undoubtedly 
true.  As  stated  above,  the  only  practicable 
way  of  ascertaining  whether  or  not,  in  any 
particular  instance,  the  company  exercised 
the  proper  degree  of  care  in  protecting  its 
switches  from  interference,  is  to  leave  the 
question  to  a  jury;  and  In  determining  it 
they  may  look  to  all  the  surrounding  cir- 
cumstances to  ascertain  if  there  was  any  rea- 
son for  the  company  to  apprehend  such  inter- 
ference, and  if,  so,  whether,  in  the  given 
instance,  It  used  due  diligence  in  endeavor- 
ing to  prevent  the  same.  In  the  case  with 
which  we  are  now  dealing,  the  charge  of  the 
court,  in  effect,  made  the  failure  of  the  com- 
pany to  recover  a  switch  key  which  had  been 
suffered  to  remain  in  the  hands  of  a  dis- 
charged employ^,  if  ordinary  diligence  had 
not  been  used  by  the  company  to  get  the  key 
back,  a  irround  of  recovery.  This  charge  as- 
sumed that  the  mere  failure  to  recover  the 
22  L.  R.  A. 


key  was  the  cause  of  the  injury,  and 
therefore  erroneous.  Even  granting  that  such 
failure  amounted  to  a  breach  of  ordinary 
•diligence,  it  might  not,  of  itself,  have  beeii- 
sufllcient  to  authorize  a  recovery.  It  wa» 
still  a  question  for  the  jury,  and  not  for  the- 
court,  whether  the  negligence  of  the  com- 
pany, if  negligent  at  all,  in  failing  to  recover 
the  key,  was,  under  the  circumstances,  tho 
real  cause  of  the  injury. 

7.  One  ground  of  the  motion  for  a  new 
trial  assigned  as  error  the  refusal  of  the  court 
to  charge  the  following  written  request: 
''The  plaintiff  is  confined  to  the  allegations 
of  negligence  made  in  the  petition.  There 
is  no  allegation  of  negligence  respecting  the 
company*s  leaving  any  key  in  the  possessioiii 
of  any  employ^,  and  you  cannot  find  for  the 
plaintiff  on  that  ground. "  It  is  true  that 
the  plaintiff  did  not  seek  to  recover  because 
of  negligence  on  the  part  of  defendant  in  im- 
properly leaving  one  of  its  switch  keys  ii» 
the  custody  of  a  discharged  employ^ ;  but  be- 
cause of  the  alleged  negligent  misplacemept 
of  a  switch  which  caused  the  death  of  her 
husband.  The  plaintiff  proved  that  the 
switch  was  misplaced,  and  that  such  mis- 
placement was  the  cause  of  the  collision. 
The  defendant  sought  in  reply  to  show  that 
the  misplacement  of  the  switch  was  not  due 
to  its  fault,  but  that  the  mischief  was  done 
by  an  evil- disposed  person,  not  in  its  service. 
The  plaintiff,  in  turn,  endeavored  to  meet 
this  defense  hj  proving  that  the  company 
was  negligent  in  affording  the  evil -disposed 
person  an  opportunity  to  carry  out  his  de- 
signs, and  in  not  taking  the  proper  steps  to 
prevent  their  successful  accomplishment :  io 
other  words,  the  plaintiff  sought  to  break 
down  the  defense  of  the  company  by  showiuip 
that  the  facts  alleged  and  proved  by  It  in- 
volved a  breach  of  diligence  on  its  part  in  % 
material  respect.  It  is  quite  clear  to  our 
minds  that  the  plaintiff  had  a  right  to  urge 
such  breach  of  diligence,  not  as  a  distinct 
basis  of  recovery,  but  for  the  purpose  of  de* 
feating  the  defendant's  justification,  and  thia 
the  plaintiff  could  do  although  she  had  not 
In  her  pleadings  made  any  special  reference 
to  this  particular  negligence  on  the  part  of 
the  defendant.  If  the  charge  recjuestod  had 
been  given,  this  right  of  the  plaintiff  would 
have  been  cut  off,  and  the  request  was  there- 
fore properly  refused. 

8.  The  motion  for  a  new  trial  contained 
many  grounds.  We  have  ruled  upon  and 
disposed  of  such  of  the  same  as  bear  ma- 
terially upon  the  real  merits  of  the  case.  The 
questions  presented  by  those  not  mentioned 
will  most  probably  not  arise  upon  the  next 
trial.  According  to  the  plaintiff's  own  al- 
legations in  her  declaration,  her  husband 
was  running  his  train  at  a  high  rate  of  speed 
at  the  time  of  the  collision,  and  the  undis- 
puted evidence  is,  he  was  runninj^  it  in  dU 
rect  violation  of  positive  rules  of  the  com* 
pany,  of  which  he  not  only  had  knowledge^, 
but  which  he  had  expressly  and  solemnly, 
upon  entering  the  service  of  the  company » 
agreed  to  obey.  The  following  are  such  ox- 
tracts  from  the  rules  introduced  in  evidence 
as  are  pertinent:  ''All  trains  will  approach 
stations  with  great  care,  expecting  to  find  the 
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mftin  track  occupied  between  the  station 
limits  (switches,  when  no  posts  are  up,  or 
other  point  designated).  The  responsibility 
for  accident  between  limit  posts  (or  switch- 
es), or  at  fuel  and  water  stations,  will  rest 
with  approachine  trains."  "AH  trains  must 
reduce  speed,  and  run  with  great  care,  after 
rains  and  storms,  while  passing  switches, 
through  tunnels,  and  crossing  long  bridffes." 
*When  approaching  stations  and  sidings, 
eoginemen  must  observe  that  switches  are  set 
right,  and  always  look  out  for  signals." 
"Conductors  and  enginemen  will  be  held 
eoually  responsible  for  the  violation  of  any 
of  the  rules  governing  the  safety  of  their 


trains,  and  must  take  every  precaution  for 
the  protection  of  their  trains,  even  if  not  pro- 
vided for  by  the  rules."  The  plaintiff *8 
husband  being  an  employ^  of  the  company, 
and  having  been  guilty  of  negligence  in 
bringing  about  the  catastrophe  wnich  re- 
sult^ m  his  death,  she  was  not  entitled, 
under  the  facts  as  they  appear  of  record,  to  a 
recovery.  For  this  reason,  and  because  of 
elrrors  committed  by  the  court,  a  new  trial 
is  ordered ;  and  if  upon  the  next  hearing  the 
evidence  is  substantially  the  same  there 
should  be  a  verdict  for  the  defendant. 
Judgment  reversed. 
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V. 

STATE  INVESTMENT  INSURANCE  CO., 
Plff,  in  Err. 

(9iMiob.389.) 

Tho  knowledfl^  of  an  inwormnem  afl^nt 

that  a  warranty  by  the  assured  that  **a  continuous 
clear  space  of  160  feet  shall  hereafter  be  main- 
tained^* between  the  property  insured  and  any 
woodworking  or  manufacturing  establishment 
did  not  represent  the  existing  state  of  facts  and 
that  there  was  no  intent  to  change  the  situation 
and  that  the  Insured  could  not  control  a  clear 
space  for  that  distance,  prevents  a  forfeiture  of 
the  policy  for  breach  of  the  warranty,  where  the 
agent  accepts  the  premium  and  issues  the  policy 
without  taking  any  steps  subsequently  to  rescind 
It  though  knowing  of  the  breach  of  the  warranty, 
and  it  appears  that  on  account  of  the  situation  of 
the  property,  the  manner  of  its  use,  and  its  prox- 
imi^  to.  water,  be  considered  that  the  existing 
space  was  equivalent  to  that  required. 

.  (Grant  and  Montoomery^  JJ.,  dissent.) 

(December  M,  1808.) 

ERROR  to  the  Circuit  Court  for  Muskegon 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Meesn,  Bunker  A  Carpenter  and  R, 
W.  Barmr,  for  plaintiff  in  error: 

Plaintiff  alleged  it  had  maintained  the  re- 
quired clear  space,  and  under  this  allegation  it 
was  permitted  to  prove,  not  that  it  did  maintain 
it,  but  that  though  it  had  not  maintained  it. 
it  had  been  excused  therefrom  bv  other  affirm- 
ative testimony  in  avoidance.  Before  this  tes- 
timony could  properlv  be  admitted  the  plain- 
tiff should,  by  his  pleadings,  have  confessed 
that  it  did  not  exist,  and  alleged  other  facts 
which  would  constitute  an  avoidance. 

Meadows  v.  EAieibeiie  Ine.  Co.  62  Iowa,  887. 

Suppose  that  Mr.  Smith  knew  when  the  pol- 


ic^r  was  negotiated  that  the  space  did  not  then 
exist.  The  warranty  was  that  thereafter  this 
space  should  he  maintained.  Did  the  fact  that 
Smith  knew  the  situation  when  the  policy  was 
asked  for  or  issued  tend  to  prove  that  after  the 
policy  was  issued  this  space  was  maintained? 
Not  at  aU.  And  this  space  thereafter  must  be 
maintained  or  (he  policv  would  be  void. 

Adair  v.  Adair,  5  Mich.  204,  71  Am.  Dec 
779. 

The  policy  provided  that  '*no  officer,  agent, 
or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condition 
of  this  policy,  except  such  as  by  the  terms  of 
tbis  policy  may  be  the  subject  of  agreement 
indorsed  hereon  or  added  hereto,  and  as  to  such 
provisions  and  conditions,  no  officer,  agent,  or 
representative  shall  have  sach  power,  or  be 
deemed  or  held  to  have  waived  such  provisions 
or  conditions,  unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  hereto,  nor  shall 
any  privilege  or  permission  affecting  the  insur- 
ance under  this  policy  exist  or  be  claimed  by 
the  insured,  unless  so  written  or  attached. 

If  this  clause  was  a  part  of  our  policy,  and 
itself  was  not  also  waived,  then  Mr.  Smith  had 
no  right  to  strike  out  the  space  clause  of  the 
policy  without  at  least  indorsing  it  in  writing 
upon  the  policy,  and  this  was  not  done,  and 
therefore  proof  of  an  elimination  of  this  space 
claase  from  the  contract  by  Mr.  Smith  orally 
or  otherwise  not  indorsed  on  the  policy  was 
incompetent 

Cleaver  v.  Traderit  ln%.  Co.  66  Mich.  627; 
JBobineon  v.  Fire  Aeeo.  of  Philadelphia,  68  Mich. 
90;  Bankine  v.  Bockford  Ine.  Co.  70  Wis.  1; 
Walsh  V.  Hartford  F.  Ins,  Co.  78  N.  Y.  5; 
Marvin  v.  Universal  L.  Ins.  Co.  86  N.  Y.  278, 
89  Am.  Rep.  657;  German  Ins.  Co.  v.  ffeiduk, 
80  Neb.  296;  Waynesboro  Mul.  F.  Ins.  Co. 
V.  Conover  98  Pa.  884.  42  Am.  Rep.  618. 

The  understanding  of  Mr.  Ducejr  was  not 
competent  evidence  as  to  what  this  written 
contract  was.  Neither  was  the  second-hand 
opinion  of  insurance  men,  as  it  was  given  by 
Mr.  Ducey  against  our  objection. 


Note.— The  effect  of  to  affenft^s  Iroowledfre  of  the 
falsity  of  answers  in  an  application  for  insurance 
m  treated  in  aa  extensive  naU  to  Ciemans  v.  Su- 
fireme  AsBemMy  Royal  Soo.  of  Good  Fellows  (N. 
T.)  16  Ja  R.  a.  88. 

The  rule  that  nas  been  in  some  oases  strictly  an- 
22L.R.A. 

See  also  22  L.R.A.325;  27  L.R.A.J 


plied  to  deny  any  relief  from  the  falsity  of  a  war- 
ranty  even  if  the  facts  were  known  to  the  insurance 
a^ent  is  limited  in  an  Important  respect  by  the  de- 
cision in  the  above  case  and  that  following.  Mutual 
Ben.  L.  Ins.  Ck>.  v.  Robison,  ]>ost,  8SKb 


Digitized  by 


Qoo^(^ 


Michigan  Suprkmb  Court. 


Dbo, 


Holmes  ▼.  Haa,  8  Mich.  66,  77  Am.  Dec.  444; 
Chippeaa  Lumber  Co,  v.  Phenix  Ins,  Co,  80 
Mich.  116;  Tompkins  ▼.  Gardner  db  8.  Co.  ^ 
Mich.  62;  Jones  ▼.  PJie^,  5  Mich.  218;  B^her- 
land  V.  CTr/intf,  Walk.  Ch.  523;  Walker  v.  8tate 
Ins,  Go,  46  Ean.  812;  Putnam  ▼.  RusseU,  86 
Mich.  889;  MeKenne  v.  i%Ak»,  47  Mich.  296. 

The  policy  provided  that  ''this  policy  is  made 
and  accepted  subject  to  the  foregoing  stipula- 
tioDB  and  conditions,"  none  of  which  they  de- 
clare in  writing  can  or  shall  be  considered  as 
waived,  except  evidence  of  the  agreement  to 
waive  same  be  indorsed  in  writing  upon  the 
contract  itself.  Under  these  circumstances  the 
circuit  court  should  have  sustained  the  motion 
of  defendant  for  verdict. 

Wood,  Fire  Ins.  2d  ed.  422,  425,  428;  May, 
Fire.  Life  &  Ace.  Ins.  8ded.  §§  156. 157;  Amer- 
ican Ins,  Co.  V.  Gilbert,  27 Mich.  481;  Robinson 
v.  Continental  Ins,  Co.  6  L.  R.  A.  96,  76  Mich. 
641;  Miller  v.  Amotion  Ins.  Co,  46  Mich.  463; 
Chippewa  Lumber  Co.  ▼.  Phenix  Ins.  Co.  supra; 
JEtna  Ins,  Co.  v.  Rash,  44  Mich.  65,  88  Am. 
Rep.  228;  Briggs  v.  Fireman's  Fund  Ins.  Go.  of 
San  Frahcisco,  66  Mich.  62;  Security  Ins.  Co, 
T.  Fay,  22  Mich.  467.  7  Am.  Rep.  670;  New 
York  Cent,  Ins,  Co,  v.  Watson,  28  Mich.  486; 
Worcester  v.  Worcester  Mut:  F,  Ins.  Co.  9 
Gray, 27;  Glendale  Woolen  Mfg.  Co.  v.  Protection 
Ins.  Co.  21  Conn.  19,  64  Am.  Dec.  809;  Stout 
V.  City  F,  Ins.  Co.  12  Iowa,  371,  79  Am.  Dec. 
639;  Murdoch  v.  Chenango  County  Mut.  Ins. 
Co.  2  N.  Y.  210;  Aurora  F.  Ins.  Co.  v.  Eddy, 
49  111.  106;  Ridley  Y.  JBtna  Ins.  Co,  80  N.  Y. 
137,  86  Am.  Dec.  362;  First  JVat  Bank  of 
Ballaton  Spa  v.  North  America  Ins.  Co.  60  N. 
Y  45;  Blumer  v.  Phcmix  Ins.  Co.  46  Wis.  622; 
Bilhrough  v.  Metropolis  Ins.  Co.  5  Duer,  587. 

The  meaning  of  the  language  of  the  contract 
was  a  question  of  law  for  the^court  and  not  of 
fact  for  the  Jury. 

2  Wood.  Fire  Ins.  p.  1112;  McKemie  v. 
Sykes,  supra;  Gage  v.  Meyers,  59  Mich.  807; 
Tompkins  v.  Gardner  <fc  8,  Co.  supra. 

Messrs.  Smith*  Nims,  Hoyt  A  Erwin  for 
defendant  in  error. 

Durandt  c/.,  delivered  the  opinion  of  the 
court : 

This  case  was  brought  to  recover  upon  an 
insurance  policy,  by  which  the  defendant  had 
insured  the  plaintiff  upon  certain  lumber, 
lath,  and  shingles,  owned  by  it,  or  held  in 
trust  or  on  commission,  or  sold  but  not  de- 
livered, piled  on  its  mill  docks  Nos.  8,  4,  and 
6.  at  Muskegon,  Mich.  Among  other  things 
the  policy  contained  a  clause  as  follows: 
*^  Warranted  by  the  assured  that  a  continuous 
clear  place  of  150  feet  shall  hereafter  be  main- 
tained between  the  property  hereby  insured 
and  any  woodworking  or  manufacturing  es- 
tablishment, and  that  said  spa2e  shall  not  be 
used  for  handling  or  piling  of  lumber  there- 
on for  temporary  purposes,  tramways  upon 
which  lumber  is  not  piled  alone  being  ex- 
cepted ;  but  this  shall  not  be  construed  to  pro- 
hibit loading  or  unloading  within,  or  the 
transportation  of  lumber  and  timber  products 
across,  such  clear  space ;  it  being  especially 
understood  and  agreed  by  the  assured  that  any 
violation  of  this  warranty  shall  render  this 
policy  null  and  void."  Within  a  few  days 
after  the  policy  was  given,  the  insured  prop- 
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erty  was  destroyed  by  lire.  At  the  time  the 
policy  was  issued  the  agent  who  insured  it 
knew  the  exact  condition  and  location  of  the 
insured  property,  and  knew  that  the  dear 
space  of  160  feet,  actual  measurement,  did 
not  exist,  and  he  also  knew  that  the  assured 
did  not  have  it  in  its  power  to  control  a  clear 
space  for  160  feet,  as  mentioned  in  the  policy. 
He  knew  that  the  adjoining  docks  1  and  2 
were  being  used  for  the  purpose  of  piling 
lumber  and  shingles  upon,  and  that  it  was  not 
the  intention  of  the  assured  to  make  any 
change  in  its  method  of  conducting  the  busi- 
ness, or  in  the  use  of  the  space  as  it  was  used 
at  the  time  the  policy  was  given.  He  also 
knew,  as  stated  in  the  brief  of  defendant's 
counsel,  that  in  a  narrow  straight  line  from 
the  lumber  on  the  docks  to  the  plaintiff's  saw- 
mill there  was  perhaps  a  clear  space  of  160 
feet,  but  that  out  of  a  straight  line  this  was 
not  so,  and  that  between  the  lumber  on  the 
docks  and  Hovey  &  McCracken's  mill  there 
was  not  a  continuous  clear  space  of  even  100 
feet.  But  the  agent  understood  it.  and  knew 
how  the  docks  were  used  and  to  be  used.  The 
rate  of  premium  to  be  paid  for  insurance  upon 
the  different  docks  was  fixed  by  defendant's 
agent  with  reference  to  the  supposed  risk  in 
view  of  the  manner  in  which  the  docks  were 
used,  and  the  distance  from  other  exposure. 
The  record  shows  that  although  the  clear 
space  referred  to  was  not  160  feet,  actual 
measurement  yet  that  on  account  of  the  situ- 
ation of  the  property,  the  manner  of  its  use, 
and  its  proximity  to  water,  it  was  considered 
equivalent  to  that  distance  by  insurance  men, 
and  the  testimony  clearly  shows  that  it  was  so 
considered  in  the  office  of  the  defendant's 
a^ent,  who,  in  full  knowledge  of  the  actual 
distance  maintained  and  to  be  maintained, 
wrote  the  policy  referred  to,  and  placed  that 
distance  at  150  feet.  No  change  wtts  made  by 
the  assured  after  the  issuing  of  the  policy, 
and  of  this  fact,  also,  the  defendant's  agent 
had  full  knowledge.  He  resided  in  Mus- 
kegon, had  examined  this  property  with  spe- 
cial reference  to  its  location  and  to  its  desir- 
ability as  insurance  property,  and,  knowing 
these  facts,  issued  the  policy  referred  to,  and 
took  the  premium  which  he  charged  for  the 
insurance.  The  defendant  insists  that  the 
clause  ** that  there  shall  be  hereafter  main- 
tained 160  feet  clear  space**  must  be  rendered 
literally,  and  without  regard  to  the  knowl- 
edge of  the  agent  as  to  what  the  actual  dis- 
tance was,  thereby  asserting  that  it  has  the 
right  to  accept  the  money  of  the  assured,  issu- 
ing its  policy  therefor,  and  lead  him  to  un- 
derstand that  he  has  a  valid  insurance  until 
a  loss  occurs,  and  then  to  repudiate  its  lia- 
bility. Such  a  rule  as  this  would  enable  it 
to  affirm  a  contract  entered  into  by  it  with  full 
knowledge  of  all  the  facts  in  so  fir  as  such 
contract  might  be  of  advantage  to  it,  and  to 
repudiate  it  the  momeoMt  >ceased  to  be  ad- 
vantageous. This  is  inequitable,  and  con- 
trary to  the  well-established  rule  in  reference 
to  when  and  how  the  repudiation  of  a  con- 
tract shall  be  made.  The  knowledge  of  the 
agent  is  the  knowledge  of  the  company. 

**If  the  insurer  receives  the|Kemiums  with 
full  knowledge  of  facts  constituting  a  breach 
of  on^  of  the  conditions  of  the  policy,  the 
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right  to  insist  that  the  policy  is  forfeited  for 
that  cause  is  gone. "  Merthon  ▼.  Natumal  Ins, 
Oo,  84  Iowa,  87.  In  Plumb  v.  Catta/raugvs 
-County  Mut.  Ins,  <h,,  18  N.  Y.  882,  73  Am. 
Dec.  526,  where  the  agent  of  a  company  had 
incorrectly  filled  in  the  measurements,  he 
liimself  knowing  that  they  were  incorrect,  it 
iras  held  that  his  knowledge  bound  the  com- 
pany,—that  they  were  estopped  to  deny  the 
assertion.  In  Rowley  ▼.  Empire  Ins,  Oo,,  8 
Reyes,  557,  the  application  stated :  "  I  own 
the  property ;  there  is  do  incumbrance. "  But 
there  was  a  mortgage  upon  the  property,  of 
which  the  insurer's  agent  had  notice,  but 
notwithstanding  'that  notice  the  agent  filled 
tip  the  policy,  setting  forth  falsely  that  there 
was  no  incumbrance.  It  wa6  held  that  the 
insurers  were  estopped  to  set  up  the  incum- 
brance as  a  defense  to  the  action.  In  Eodg- 
Jans  V.  Montgomery  County  Mut,  Ins.  Co,, 
84  Barb.  218,  the  application  stated:  ''The 
«boye  property  is  owned  and  occupied  by 
Bie." 

As  a  matter  of  fact  these  words  were  in- 
serted by  the  defendant's  agent  after  plaintiff 
had  informed  him  as  to  the  particular  nature 
of  his  title  and  interest,  which  was  a  contract 
for  the  purchase  of  the  land,  and  for  which  a 
<decd  was  not  demandable  at  the  time  the  fire 
occurred,  it  was  held  that  the  knowledge  of 
the  agent  was  the  knowledge  of  his  concern, 
«nd  that  the  insurers  were  estopped  to  defend 
•on  the  ground  that  the  interest  was  misstated, 
la  Hmcard  F,  Ins.  Co,  v.  Bruner,  28  Pa.  50, 
the  description  and  survey  were  made  a  part 
'Of  the  policy  and  a  warranty  on  the  part  of 
the  insured,  and  one  of  the  conditions  was 
that  a  false  description  should  vitiate  the 
policy.  The  application  failed  to  disclose 
mortgages  to  the  amount  of  $6,000  which 
were  upon  the  property.  It  stated  that  the 
-works  were  operated  by  the  proprietor,  and 
lighted  by  closed  lamps.  The  proof  showed 
that  an  open  light  was  used  to  light  up  with ; 
that  the  works  were  not  exclusively  operated 
by  the  proprietor ;  but  it  was  proved  that  the 
•company's  agent  knew  how  the  building  was 
occupied,  and  knew  of  the  mortgage :  and  it 
was  held  that  the  plaintiff  was  entitled  to  re- 
cover. In  Cumberland  Valley  Mut.  Prot.  Go. 
T.  Schell,  29  Pa.  81,  insurer's  agent  examined 
the  premises,  and  wrote  the  description  in  the 
application,  but  nothing  was  said  about  an 
oven  contained  in  the  building.  Held,  that 
it  would  not  avoid  the  policy  if  the  material 
matter  was  open  to  view,  or  if  the  insurer's 
agent  had  notice  of  it.  The  same  rule  was 
held  in  Columbia  Ins,  Co,  v.  Cooper,  50  Pa. 
881.  In  People's  Ins,  Co,  v.  Spencer,  58  Pa. 
858,  01  Am. « Dec.  217,  the  policy  stated  that 
*the  risk  shall  not  be  increased  without  the 
consent  of  insurers."  The  insured  did  in- 
crease the  risk  by  using  it  for  the  purpose  of 
distilling  whiskey.  It  was  held  a  question  of 
fact  for  the  jury  whether  the  agent  ought  to 
have  known  from  the  examination  he  made, 
or  was  told,  that  the  premises  would  be  used 
for  distilling,  and,  if  he  did  know  it,  the 
-company  must  be  held  to  have  taken  the  risk 
with  their  eyes  open.  In  James  River  Ins.  Co. 
T.  Merritt,  41  Ala.  887,  the  application  de- 
-scribed  the  property  as  a  frame  s^am  sawmill 
and  machinery  contained  therein.  As  a  matter 
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of  fact  there  was  a  planing  machine  in  the 
building,  which  was  a  class  of  property  for 
which  a  higher  rate  of  premium  would  have 
been  charged.  The  insurer  pleaded  that  the 
presence  of  the  planing  machine  was  con- 
cealed. The  plaintiff  replied  that  the  ap- 
plication was  written  bv  the  defendant's 
agent  after  an  inspection  of  the  property.  It 
was  held  that  the  replication  was  good.  In 
Franklin  v.  Atlantic  F.  Ins,  Go,,  42  Mo.  456, 
it  was  stipulated  that  the  interest  of  the  in- 
sured in  tJbe  property  must  be  an  entire,  un- 
conditional, and  sole  ownership.  The  com- 
pany's agent  was  informed  that  the  insured 
was" only  a  part  owner,  and  that  the  property 
was  incumbered.  It  was  held  that  the  com- 
pany was  estopped  to  set  up  the  conditional 
interest  as  a  defense  to  the  action.  In  At- 
lantic Ins,  Co.  V.  Wright,  22  111.  462,  it  was 
stipulated  that,  if  the  interest  of  the  insured 
was  other  than  absolute,  the  insurance  should 
be  void.  The  fact  was  that  the  absolute  title 
was  held  by  trustees  for  the  use  of  his  wife, 
which  fact  was  not  stated  in  the  policy,  but 
the  particulars  of  the  title  were  made  Known 
to  the  company's  agent.  It  was  held  that  the 
company  was  estopped  to  contradict  the  de- 
scription stated  in  the  policy.  In  Home  Mut. 
F,  Ins.  Co.  V.  Garfield,  60  111.  124,  14  Am. 
Rep.  27,  it  was  stipulated  that  if  the  interest 
of  the  insured  be  less  than  a  fee  it  must  be 
stated  in  the  policy.  The  insured  stated  that 
i t  was  a  fee.  The  agent  of  the  company  knew 
that  he  had  made  a  mortgage  upon  the  prem- 
ises to  secure  $10,000,  and  the  policy  was 
made  payable  to  the  mortgagee.  It  was  held 
that  to  permit  the  company  to  defend  on  that 
ground  would  countenance  the  perpetration 
of  a  gross  fraud.  The  same  rule  is  held  in 
Rockford  Ins.  Co,  v.  Nelson,  6C  111.  415; 
Andes  Ins.  Go.  v.  Shipman,  77  111.  189.  In 
MeBridey,  Republic  F,  Ins,  Co.,  80  Wis.  562, 
the  application  was  filled  up  by  the  com- 
pany^B  agent,  stating  the  title  to  be  in  the 
plaintiff.  It  was  held  that  if  the  agent  was 
informed  in  regard  to  the  title,  and  he  in- 
serted in  the  application  an  untruth  in  respect 
to  it,  the  misrepresentation  would  not  affect 
the  plaintiff's  right  to  recover ;  and  in  Wi- 
nans  v.  AllemanM  F,  Ins,  Co.  88  Wis.  842, 
where  the  insurer  was  prohibited,  among 
other  things,  from  using  gasoline  within  the 
insured  building,  except  by  writing  indorsed 
on  the  policy,  it  was  proved  that  the  agent 
consented  that  the  premises  might  be  lighted 
with  gasoline  until  a  change  in  the  manner  of 
lighting  could  be  effect^.  The  premises 
were  consumed  by  fire  before  the  change  was 
made.  It  was  held  to  be  settled  law  in  that 
state  that  an  agent  of  an  insurance  company, 
authorized  to  take  risks  and  issue  policies 
against  fire,  may  waive  by  parol  any  condi- 
tions in  the  policies  issued  by  him.  The 
agent  who  hns  power  to  accept  applications 
and  issue  policies,  but  who  with  knowledge 
of  the  facts  fails  to  state  them  correctly,  binds 
the  company  to  the  misdescriptions  made  by 
him :  and  although  the  statements  made  in  the 
application  were  untrue,  yet  if  the  insurer 
was  informed  of  and  knew  the  truth,  and  after 
such  knowledge  received  the  application  and 

Eremium  and  issued  the  policy,  he  must  bo 
eld  liable,  and  the  knowledge  of  the  agent  i£ 
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the  know]  ed  ge  of  the  I  nsnrer .  MtUer  ▼.  MtU  • 
ttalBen,  L.  Ins.  Co.  81  Iowa,  216,  7  Am.  Rep. 
122 ;  Ayres  v.  ffofM  Ins.  Co,  21  Iowa,  186. 
In  PeoHa  M.  <fc  F,  Ins.  Co.  v.  EaU,  12  Mich. 
202,  the  policy  prohibited  keeping  gunpow- 
der without  permission  written  upon  the 
policy.  It  was  held  if  the  agent  who  issued 
the  policy  knew  that  gunpowder  was  kept, 
and  to  be  kept,  the  contract  was  valid,  wheth- 
er permission  was  indorsed  or  not,  notwith- 
standing the  printed  condition  in  the  contract 
showing  the  agent's  authority  was  limited, 
for  the  company  must  be  regarded  as  having 
known  that  gunpowder  was  and  would  be 
kept ;  the  knowledge  of  the  agent  being  the 
knowledge  of  the  principal.  It  would  be  a 
fraud  to  permit  him  to  issue  a  policy  which 
they  intended  to  treat  as  void  if  loss  oc- 
curred. In  JEtna  Live  Stock,  F.  A  T.  Ins.  Co, 
▼.  Olmatead,  21  Mich.  246,  4  Am.  Rep.  488. 
the  application  was  required  to  state  what,  if 
any,  incumbrances  were  upon  the  property 
insured,  and  the  amount.  There  were  two 
mortgages  upon  it.  The  company  *  s  agent  ad- 
mitted that  he  knew  of  the  mortgages  when 
be  drew  up  the  appl  ication.  The  appl ication 
was  made  part  of  the  contract,  and  the  an- 
swers were  expressly  made  warranties.  It 
was  held  that  the  failure  to  disclose  the  mort- 
gages was  to  be  attributed  either  to  the 
agent's  ignorance,  negligence,  or  fraudulent 
pretense :  he  was  f;iving  an  indemnity  when 
he  knew  he  was  giving  none ;  and  that  it  was 
fraud  on  the  insured  to  take  the  premium; 
hence  the  insurers  were  estopped  on  that 

S round.  The  same  rule  was  laid  down  in 
fichigan  State  Ins.  Co.  v.  Lewis,  80  Mich.  41 ; 
HaU  V.  Concordia  F,  Ins,  Co.  90  Mich.  403 ; 
ffaire  v.  Ohio  Farmers*  Ins.  Co.  98  Mich.  481. 
In  commenting  on  this  subject,  in  jEtna 
Lite  Stock,  F.  £  T.  Ins.  Co,  v.  OlmsUad, 
supra,  Mr,  Justice  Cooley  says:  "It  is  true 
that  in  this  case  the  paper  in  question  was 
drawn  by  an  agent,  but  we  do  not  think  that 
in  a  legal  point  of  view  the  rights  of  the  par- 
ties are  any  different  from  what  they  would 
be  had  the  agent  himself  been  the  insurer. 
The  insurance  business  of  the  world  is  done 
through  agents  almost  exclusively,  and  the 
maxim,  qui  fadt  per  alium  faeit  per  se,  ap- 
plies with  special  force  to  their  acts.  These 
agents  assume  to  have,  and  generally  do  have, 
much  more  intimate  knowledge  of  the  busi- 
ness than  those  with  whom  they  deal,  .  .  . 
and  when  an  agent,  who  at  the  time  and  place 
is  the  sole  representative  of  the  principal,  as- 
sumes to  know  what  information  the  prin- 
cipal requires,  and,  after  being  furnished 
with  all  the  facts,  drafts  the  paper,  which  he 
declares  satisfactory,  induces  the  other  party 
to  sign  it,  receives  and  retains  the  insurance 
money,  and  then  delivers  a  contract  which  the 
other  party  is  led  to  believe,  and  has  a  ri^ht 
to  believe,  gives  him  the  indemnity  for  which 
he  paid  his  money,  we  do  not  think  the  in- 
surer can  be  heard  in  repudiation  of  the  in- 
demnity, on  the  ground  of  his  agent's  un- 
skillfulncss,  carelessness,  or  fraud.  If  this 
can  be  done,  it  is  easy  to  see  that  the  com- 
munity is  at  the  mercy  of  the  insurance 
agents,  who  will  have  little  difficulty,  in  a 
large  proportion  of  the  cases,  in  giving  a 
worthless  policy  for  the  money  they  receive. " 
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Act  149  of  the  Session  Laws  of  1881,  which 
is  an  act  to  provide  for  a  standard  form  of  Are 
insurance  policy,  was  evidently  intended  by 
the  legislature  to  prevent  some  of  the  abusea 
complained  of  by  Mr.  Justice  Cooley,  for  it 
is  expressly  stated  in  the  act  that  the  form  of 
policy  contemplated  by  it  was  for  the  pur- 
pose, among  oiher  things,  of  ''securing  fair* 
ness  and  eauity  between  the  insurers  and  in- 
sured, "  and  for  the  **  avoidance  of  conditions,, 
the  violation  of  which  by  the  assured  would, 
without  beinff  prejudicial  to  the  insurer, 
render  the  policy  void,  or  voidable  at  the 
option  of  the  insurer. "  If  the  end  sought  for 
by  the  legislature  has  not  been  accomplished 
it  is  no  fault  of  the  act.  It  is  certain,  how- 
ever, that  it  Was  not  thought  desirable  that 
the  insurer  should  be  furnished  with  any 
more  avenues  for  the  avoidance  of  its  poli- 
cies than  had  already  been  recognizea  by 
the  courts,  when  dealing  with  the  forfeiture 
clauses  usually  contained  in  policies  of  in- 
surance. No  different  rule  should  be  adopted 
in  this  class  of  cases  than  is  in  others,  and  the 
same  rules  in  relation  to  estoppel  and  waiver 
should  be  applied.  In  this  case  the  agent  of 
the  company  knew  the  exact  amount  of  con- 
tinuous clear  space  kept,  and  to  be  kept,  by 
the  plaintiff,  and  decided  that  such  clear 
space,  in  consideration  of  .the  situation  of  the 
property  and  its  surroundings,  was  equiv- 
alent to  150  feet,  as  ordinarily  understood 
by  insurance  men.  He  wrote  the  distance  ia 
the  policy  himself.  He  took  the  plaintiff's 
money  for  a  supposable  valid  insurance,  and 
led  him  to  believe  it  was  such.  He  knew  that 
no  change  was  made  by  the  plaintiff  to  in- 
crease the  actual  amount  of  continuous  clear 
space  after  the  policy  was  issued,  and  that  it 
was  not  expected  by  either  party  that  he 
should  do  so.  Tet,  knowing  these  facts,  no 
steps  were  taken  by  him  to  cancel  the  policy, 
or  to  refund  the  money  obtained  from  plain- 
tiff on  account  of  it.  The  benefits  of  the 
transaction  were  all  retained  by  the  defendant 
so  long  as  no  liability  was  impending,  and  it 
was  not  until  after  the  loss  occuri-ed  that  a 
forfeiture  was  claimed  by  it.  To  allow  this 
to  be  done  under  these  circumstances  would 
be  to  permit  a  person  to  keep  silent  when  he 
should  speak,  and  to  enable  him  to  reap  the 
benefit  of  his  own  wrongdoing  after  having 
himself  led  his  victim  into  a  trap.  It  must  Iw 
held  that  the  defendant  is  estopped  from 
avoiding  the  policy  for  the  reasons  claimed 
by  it. 

The  judgment  should  he  affirmed,  with  costs, 

McOraih*  Ch,  J,,  and  Loii^»  «/.,  con* 
curred  with  Durand,  /. 

Grant,  c/.,  dissenting: 

This  is  a  suit  upon  a  policy  of  insurance 
dated  September  2,  1890,  and  covering  the 
same  property  as  that  in  the  case  of  the  same 
plaintiff  V.  London  db  Lancashire  Fire  Ins. 
Co.,  91  Mich.  441.  The  policy  is  one  known 
as  the  ** Michigan  Standard,"  being  the  one 
required  by  the  Michigan  statute.  Its  terms 
are  identical  in  language  with  that  of  the 
London  &  Lancashire  Fire  Insurance  Com- 
pany. The  warranty  for  the  maintenance  of 
150  feet  clear  space  is  the  same.  The  only  dif - 
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ferenoe  between  the  facts  of  the  two  cases  is 
that  in  this  case  the  policy  covered  the  lum- 
ber upon  docks  8,  4,  and  5,  while  in  the  for- 
mer case  the  policy  covered  the  lumber  upon 
all  the  docks.  The  declaration  was  in  the 
usual  form,  and  alleged  that  the  plaintiff  had 
in  all  respects  complied  with  the  terms  of  the 
policy.  This,  of  course,  was  an  allegation 
that  It  had  preserved  150  feet  clear  space  be- 
tween the  property  insured  and  **  any  wood- 
working or  manufacturing  establishment, 
and  that  said  space  had  not  been  used  for 
handling  or  piling  lumber  thereon  for  tempo- 
rary purposes,  tramways  alone  being  except- 
.  ed. "  The  policy  also  provided  that  this  clause 
should  not  be  construed  to  prohibit  loadinsr 
or  unloading  within,  or  the  transportation  of 
lumber  or  timber  products  across,  such  clear 
space.  The  defendant  introduced  no  testi- 
mony. The  situation  of  the  property  will  be 
better  understood  by  the  following  diagram : 


had  been  carrying  on  business  there  for  sev- 
eral years.  That  it  had  never  paid  any  at- 
tention to  space  between  material  stored  on 
docks  1  and  2  and  i(s  mills.  That  the  custom- 
ary rate  of  insurance  on  docks  1  and  2  was 
5  per  cent,  and  on  docks  8,  4,  and  5,  2i  per 
cent.  To  the  east  of  dock  1  were  situated  the 
docks  and  sawmill  of  another  company,  with 
a  clear  space  of  less  than  100  feet  between. 
The  agent  of  the  defendant  company  visited 
the  premises  in  the  fall  of  1889,  and,  while 
both  of  these  mills  were  in  operation,  'for  the 
purpose  of  examining  the  risk.  He  was  fre- 
quently upon  the  premises  in  the  summer  of 
1890,  and  was  familiar  with  the  use  made  of 
docks  1  and  2,  upon  which  shingles  manu- 
factured at  plaintiff's  mill  were  piled  for 
shipment.  Plaintiff's  agent  was  asked  to  state 
how  insurance  men  regarded  and  treated  the 
space  maintained  by  the  plaintiff  between  the 
material  piled  on  docks  8,  4,  and  5  and  the 
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The  evidence  on  the  pait  of  the  plaintiff 
tended  to  show  that  it  maintained  a  clear 
space  of  ISO  feet  in  a  direct  line  from  its  lum 
her  on  docks  8,  4,  and  G  to  its  mill.    That  it 
22  L.  R.  A. 


mill.  His  reply  was:  "Why,  if  we  main- 
tained a  space  between  the  material  piled  on 
docks  8,  4,  and  5  and  our  own  mill,  that  was 
full  indication  of  the  requirements  of  the 
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testified 


'.  *  Ond  EastoD,  &  local  f  osuranoe  agent, 
testided  that  he  knew  the  use  to  which  these 
docks  were  put,  and  that  the  rate  of  $2.7G  per 
hundred  on  docks  8,  4,  and  5  was  because 
there  was  160  feet  space  from  the  mill.  On 
cross-examination  the  witness  was  asked. 
**  When  you  say  that  that  rate  was  fixed  be- 
cause it  was  more  than  160  feet  from  any 
woodworking  or  manufacturing  establish- 
ment, you  mean  that  it  was  because  there  were 
more  t^an  150  feet  of  clear  continuous  space 
between  the  property  rated  and  such  an  in- 
stitution, do  you  not?  Aftewer,  I  mean  to  say 
that  there  was  160  feet  space  between  the 
shingle  company's  mill  and  this  lumber. 
Question,  In  fixing  the  rate  at  $3.75  on  lum- 
ber, it  is  established  only  in  such  cases  where 
it  is  at  least  150  feet  of  continuous  clear  space 
between  the  property  rated  and  such  an  estab- 
lishment, is  it  not?  A,  I  don*t  think  there 
was  150  feet  space.  Q.  You  don't  answer  my 
question.  A.  That  is  the  basis  the  rate  is 
fixed.  *» 

One  Wood,  another  local  insurance  agent, 
testified  that  he  thought  the  space  between 
dock  1  and  the  westerly  dock  of  the  adjoining 
mill  owners,  which  was  less  than  100  feet, 
was  considered  equivalent  to  150  feet.  He 
further  testified  that  sometimes  docks  1  and  2 
were  covered  with  shingles,  and  sometimes 
they  were  not,  and  that  they  varied  at  dif- 
ferent times  in  amount  and  in  places  where 
they  were  piled,  according  as  they  were 
manufactured  and  shipped.  In  reply  to  the 
Question  whether  in  placing  insurance  under 
tne  circumstances  it  would  be  expected  by  in- 
surance men  that  the  material  on  docks  1  and 
2  should  be  removed,  or  whether  he  would 
simply  expect  to  maintain  substantially  the 
same  conditions  as  existed  at  the  time  the 
insurance  was  effected,  this  witness  said: 
**  That  would  be  considered  as  maintaining  it 
at  the  time  insurance  was  effected  by  some  in- 
surance men.  I  don't  know  that  all  would 
consider  it  so."  All  this  testimony  was  re- 
ceived under  objection  and  exception.  At  the 
time  of  the  fire,  shingles  were  piled  upon 
docks  1  and  2  to  within  25  or  80  feet  of  the 
mill,  and  lumber  was  also  piled  upon  the 
docks  of  the  adjoining  mill  owner  to  the 
west.  The  above  is  the  substantial  statement 
of  all  of  the  material  testimony. 

The  court  submitted  the  case  to  the  jury, 
and  the  theory  upon  which  this  was  done  ap- 
pears in  the  following  portion  of  his  charge : 
^  The  main  controversy  in  question  for  you  to 
decide  is  whether  or  not  the  plaintiff  did 
maintain,  during  all  the  time  this  policy  of 
insurance  was  in  force. — that  is,  from  the 
time  it  was  issued  up  to  and  including  the 
time  of  the  fire,— this  continuous  clear  space 
of  150  feet  between  the  property  insured  on 
these  three  docks  and  any  woodworking  or 
manufacturing  establishment,  according  to 
the  true  intent  and  meaning  of  that  language 
as  employed  in  that  policy,  and  as  the  parties 
understood  it.  The  plaintiffs  claim  that  they 
did .  The  defendant  claims  that  they  did  not. 
To  entitle  the  plaintiff  to  recover,  it  must 
have  satisfied  vou  by  a  fair  preponderance  of 
the  testimony  in  the  case  that  it  did  maintain 
that  clear  space.  Now,  the  contention  is  right 
there.  The  plaintiff  says,  *  We  did  maintain 
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it ;  we  made  the  contract ;  we  don't  deny  it ; 
it  is  there  just  as  it  reads ;  but  we  insist  that 
wo  did  maintain  that  space  lust  as  we  under- 
stood it,  and  just  as  you  understood  it, — just 
as  you  knew  we  understood  it."*  The  lury 
found  a  verdict  for  the  plaintiff.  The  facts 
were  undisputed,  and  the  question  was  one  of 
law  to  be  determined  by  the  court.  The  Jury 
must  have  found  that  the  plaintiff  and  de- 
fendant's local  agent  understood  and  agreed 
that  25  or  80  feet  between  docks  1  and  2  and 
the  mill  was  the  equivalent  of  the  150  feet 
provided  by  the  contract,  and  that  the  space 
of  96  feet  Mtween  dock  1  and  the  next  dock  to 
the  west  was  also  the  equivalent  of  150  feet. 
The  warrantv  was  not  one  as  to  existing  facts, 
but  of  conditions  to  be  maintained  in  the 
future.  There  is  nothing  upon  this  record  to 
show,  nor  is  it  claimed,  wat  the  plaintiff  did 
not  fully  understand  the  terms  of  its  contract. 
It  knew  that  it  had  agreed  to  maintain  150 
feet  clear  space.  The  condition  was  not  im* 
possible  of  performance.  The  result  of  this 
holding  would  be  to  set  aside  the  plain  and 
unmistakable  terms  of  a  contract,  and  sub- 
stitute therefor  by  implication  another  and 
entirely  different  contract.  The  warranty 
was*  not  affirmative,  but  promissory,  in  its 
character.  If  this  be  the  rule,  then  if  plain- 
tiff had  been  in  the  habit  of  keeping  a  pile  of 
lumber  midway,  and  in  a  direct  line,  between 
these  docks  and  its  mill,  and  the  defendant's 
local  agent  had  known  this  when  the  policy 
was  issued,  the  subsequent  maintenance  of 
such  a  pile  of  lumber  would  not  have  vitiated 
the  policy,  and  the  space  would  be  held  to  be 
the  equivalent  of  150  feet  clear  space.  Again, 
if  there  had  been  another  mill  or  woodwork- 
ing establishment  situated  20  feet,  or  any 
number  of  feet  less  than  150,  to  the  northward 
of  docks  8,  4,  and  5,  this  must  in  law  be  held 
to  have  l)een  the  1  ike  equi  valent.  Many  other 
illustrations  will  readily  suggest  themselves 
to  show  the  consequences  of  such  a  rule.  Mr. 
May,  in  his  work  on  Insurance,  (sec.  166,) 
says :  **  One  of  the  very  objects  of  the  war- 
ranty is  to  preclude  all  controversy  as  to  the 
materiality  or  immateriality  of  the  statement. 
The  only  question  is,  has  the  warranty  been 
kept?  There  is  no  room  for  construction  no 
latitude,  no  equity.  If  the  warranty  be  a 
statement  of  fact,  it  must  be  literally  true ; 
if  a  stipulation  that  a  certain  act  shall  or  shall 
not  be  done,  it  must  be  literally  performed.* 
Plaintiff  averred  that  it  had  kept  150  feet 
clear  space.  It  did  net  allege  that  in  one  di* 
rection  it  kept  only  25  or  80  feet,  or  that  la 
another  it  kept  only  96  feet,  and  that  this  was 
understood  and  agreed  to  be  the  equivalent  of 
150  feet.  No  such  issue  was  framed  for  trial. 
If  this  clause  had  been  inserted  in  the  con- 
tract  by  fraud  or  mistake,  plaintiff's  remedy 
would  have  been  in  equity  to  reform  the  con- 
tract. The  testimony  admitted  to  change  the 
express  terms  of  the  contract  was  incom- 
petent. It  did  not  tend  to  show  any  fraud  or 
mistake,  nor  refer  to  any  statements  of  the 
agents  of  either  party  affecting  the  question. 
When  a  principal  has  received  a  contract, 
made  in  his  name  by  his  agent,  which  on  its 
face  has  but  one  meaning,  such  contract  can- 
not be  changed  or  avoid^  by  showing  a  cus* 
torn  of  business  prior  to  toe  contract,  and 
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leaving  a  Jury  or  court  to  infer  that  some- 
thing else  was  meant.  This  case  is  in  my 
Judgment  clearly  ruled  by  Michigan  Shingle 
Oo.  y.  London  A  Laneaahire  Fire  Ins.  (&., 
mipra. 

It  is  the  duty  of  oourti  to  interpret  con- 
tracts, not  to  make  them.  When  the  lan- 
guage is  susceptible  of  but  one  meaning?, 
courts  have  no  right  to  sav  that  the  parties 
meant  something  else.  This  is  not  a  case 
where  the  insured  disclosed  his  title  to  the 
agent  of  the  insurer,  and  the  agent  neelected 
to  disclose  it  to  his  principal,  as  was  the  case 
in  Rotoley  y.  Empire  Ins,  Oo,  8  Reyes,  G57 ; 
Eodgkins  y.  Montgomery  County  Mut,  Ins,  Oo, 
84  Barb.  218 ;  Franklin  v.  Atlantic  F,  Ins, 
Oo,  42  Mo.  456:  Atlantic  Ins.  Co,  y.  Wright, 
22  111.  462 ;  Home  Mut,  F,  Ins.  Co,  v.  Gar- 
JlOd,  60  III.  124,  14  Am.  Rep.  127;  JStna 
Lite  Stock,  F.  <A  T,  Ins,  Oo,  y.  Olmstead,  21 
Mich.  246,  4  Am.  Rep.  488 ;  McBride  v.  Be- 
public  F.  Ins.  Oo.  80  Wis.  562 ;  nor  the  failure 
of  the  agent  of  the  insurer,  who  wrote  the  ap- 
plication and  took  the  risk,  to  insert  in  it  that 
a  planinff  mill  was  used  in  the  mill,  as  was 
the  case  in  Jamss  River  Ins.  Oo,  v.  Merriti, 
47  Ala.  887 ;  nor  of  the  parol  waiver  of  a  con- 
dition in  the  policy  by  the  agent  till  a  change 
could  be  made  to  coirespond  with  its  terms, 
aa  in  Winans  y.  AUemania  F.  Ins.   Oo. ,  88 


Wis.  842 ;  nor  where  the  insured  was  induced 
by  the  agent  to  believe  that  he  could  keep 
gunpowder,  which  was  prohibited  by  the 
policjr,  aain/^maJf.  dt  F.  Ins.  Oo.  v.  BaU, 
12  Mich.  218.  These  cases,  and  many  like 
them,  are  based  upon  the  fact  that  there  is  a 
difference  between  the  representations  in  the 
policy  and  the  actual  facts  existing  at  the 
time,  or  that  there  was  an  express  waiver  by 
the  agent  of  a  condition  in  the  policy.  In 
the  present  case  there  was  no  misrepresen- 
tation, no  misunderstanding,  no  statement 
made  to  induce  the  assured  to  believe  that  his 
contract  meant  other  than  it  read,  or  that  it 
would  be  relieved  from  the  full  performance 
of  its  provisions.  Plaintiff's  warranty  was 
not  that  a  certain  state  of  facts  existed,  but 
that  a  certain  state  of  facts  should  exist  in 
futuro.  If  it  did  not  desire  such  a  contract 
it  should  have  declined  to  make  it.  It  can- 
not now  be  heard  to  say  to  the  defendant : 
**  You  knew  that  I  did  not  intend  to  keep  my 
warranty,  and  therefore  are  estopped  to  say 
that  I  did  not  keep  my  contract. " 

Judgment  should  be  reversed,  and  no  new 
trial  ordered. 

Montfifomory,  J.,  concurred  with  Orantt 


J. 


Rehearing  denied. 
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MUTUAL  BENEFIT  LIFE  INSURANCE 
CO.,  Appt., 

V. 

Charles  W.  ROBISON. 
(SSlTed.  Rep.728.) 

1.  Tho  dUfereiice  between  a  warrantj 
»iid  &  representation  in  an  application  for 
losuiaooe  is  that  a  warranty  must  be  Uterally 
true  without  regard  to  its  materiality  to  the  risk, 
while  a  representation  must  be  true  only  so  far 
as  It  la  material'  to  tbe  risk. 

8.  An  Insoranee  company  la  estopped 
to  qnestion  the  tmth  of  answers  In  an 
applleationt  notwlthatandinff  the  application 
warrants  the  answers  to  be  true,  where  they  are 
made  under  a  requirement  of  the  company  by  its 
own  medical  ejcamlner  who  deduces  the  answer 
from  facts  oorreoUy  stated  to  him  by  the  appll- 


8.  The  eonstmction  of  the  words  *'spit- 
^tln^  of  Mood**  by  a  medical  examiner  in  fll'. 
tDg  out  answers  to  an  application  for  insurancoi 
aa  It  was  his  duty  to  do,  to  mean  the  spitting  of 
Uood  from  the  lungs  or  bronchial  tubes  only,  Is 
conclusive  on  the  insurance  company. 

4.  A  danse  in  a  pelloy  withholdings  lk*oin 
agents  authority  ''to  make,  alter,  or 
diseharge  this  or  any  other  contract  In  rela- 
tion to  the  matter  of  this  insuvance"  has  no  ref- 
erence to  the  application  which  precedes  the  pol- 
icy. 

ft.  The  mle  that  the  breaeh  of  a  war- 
ranty of  the  tmth  pf  an  applicant's 
suiswer  avoids  an  insurance  policy 
without  reference  to  his  good  faith  or  the  ma- 
Nora.— See  case  preceding  and  reference  note 

thereto. 
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teriality  of  the  answer  cannot  be  applied  to  avoid 
a  policy  for  the  falsity  of  an  answer  resulting 
from  a  mistake  in  Judgment,  or  an  error,  or 
blunder  of  the  company's  agent  who  was  spe- 
cially charged  by  the  company  with  the  prepara- 
tion nf  the  application  and  who  made  the  an- 
swers upon  a  full  and  truthful  statement  of  the 
facts  by  the  applicant. 

6.  A  rule  of  ewidence  under  a  state  stat- 
ute as  to  priwileg^ed  communications 
must  be  reg^arded  in  a  circuit  court 
sitting  in  that  state,  under  U.  8.  fter.  Stat.,  •  868, 
making  the  laws  of  the  state  the  rules  of  decision 
as  to  competency  of  witnesses,  except  as  affected 
by  the  color  or  interest  of  the  wltaess,  or  in  ac- 
tions against  executors  and  administrators  or 
guardians. 

7.  Judicial  noUce  will  be  taken  by  a  fed. 
eral  court  that  the  distance  between  Dubuque, 
Iowa,  and  Asheville,  N.  a.  Is  more  than  100  miles. 

8.  A  witness  **liwes**  where  he  Is  so- 
Jouminf^  for  his  health  for  an  uncertain  time 
within  tbe  meaning  of  U.  8.  Rev.  Stat.,  8  883,  in 
respect  to  the  taking  of  depositions  of  a  witness 
who  lives  more  than  100  miles  from  the  place  of 


(November  18. 1808J 

APPEAL  by  complainant*  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Iowa  dismissing  a  bill 
filed  to  cancel  certain  life  insurance  policies. 
Afflpned, 
The  facts  sufficiently  appear  in  tbe  opinion. 
Arffued  before  Oalawell  and  Sanborn,  Cir- 
cuit Judga, 
Mr,  Francis  B.  Daniels*  for  appellanU: 
The  statute  of  Iowa  in  respect  to  testimony 
of  physicians,  etc,  does  not  apply  in  this  court 
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Connecticut  Mut.  L.  Ins,  Co,  v.  Schaefer,  94 
U.  S.  457,  24  L.  ed.  251;  LiggsU  v.  OUnn,  4 
U.  8.  App.  488,  51  Fed.  Rep.  881. 

Id  the  absence  of  a  statute  "medical  men 
and  (probably)  clergymen,  may  be  compelled 
to  disclose  communications  made  to  them  in 
professional  confidence." 

Stephen,  Dig.  Ev.  Reynold's  ed.  1879,  art. 
117;  Greenl.  Ev.  §  248. 

There  is  a  difference  between  the  common 
law  of  Iowa  and  that  of  New  Jersey,  in  tbe 
construction  of  written  contracts  of  insurance 
as  to  the  distinction  between  warranties  and 
representations.  The  supreme  court  of  Iowa 
is  also  at  variance  with  the  Supreme  Court  of 
the  United  States  regarding  these  particulars. 
If  these  differences  should  seem  material  in 
the  case  at  bar,  either  the  construction  of  the 
courts  of  New  Jersey,  or  that  of  the  Supreme 
Court  of  tbe  United  States,  should  prevail. 

Carpenter  v.  Pnmdenee  Washington  Ins,  Co. 
41  U.  S.  16  Pet.  495,  10  L.  ed.  1044. 

This  policy  was  subjected  to  the  New  Jersey 
construction'by  the  express  stipulation  of  the 
parties  themselves. 

Andremv.  Pond,  88  U.  S.  18  Pet.  77,  78.  10 
L.  ed.  66,  67;  Story,  Confl.  L.  6th  ed.  §  280; 
Pritehardv.  Norton,  106  U.  S.  124,  27  L.  ed. 
104,  approved  in  Watts  v.  Camors,  115  U.  S. 
858,  362,  29  L.  ed.  406,  409;  Coghlan  v.  South 
Carolina  B,  Co,  142  U.  S.  101,  109,  85  L.  ed. 
951,  954. 

In  the  authorities  cited  below  there  is  noth- 
ing against  the  application  of  the  New  Jersey 
construction  to  the  policy,  in  particulars  not 
embraced  by  the  statutes  of  Iowa. 

Wall  V.  Equitable  L,  Assur.  Soe.  82  Fed.  Rep. 
278;  EquitMe  L,  As^r,  8oc,  v.  Pettus,  140  U. 
8.  226,  85  L.  ed.  497;  Berry  v.  KnighU  Temp- 
larit  d  Masont^  Life  Indemnity  Co,  46  Fed. 
Rep.  489,  alfirmed  in  50  Fed.  Rep.  511;  Fletcher 
V.  New  JorkL,  Ins,  Co.  18  Fed.  Rep.  526;  New 
York  L,  Ins.  Co.  v.  Fletcher,  117  UT  S.  519,  29 
L.  ed.  984. 

Dr.  Staples  knew,  and  Mr.  Roblson  knew, 
that  Mr.  Hobison's  spitting  of  blood  was  not 
the  kind  of  spitting  of  blood  that  every  one 
has.  They  knew  that  his  spitting  was  of  a 
character  exceptional  to  that  experienced  by 
all  men.  When  they  knew  that,  thejr  knew 
that  It  was,  at  the  least,  a  case  of  which  the 
particulars  should  be  given  under  head  of 
"Remarks,"  so  that  the  company  could  de- 
termine their  importance  at  the  home  office. 

I  have  no  doubt  that,  if  a  man  had  spit 
blood  from  his  lungs,  no  matter  in  how  small 
a  quantity,  or  even  had  spit  blood  from  an 
ulcerated  sore- throat,  he  would  be  bound  to 
stale  it.  The  fact  should  be  made  known  to 
the  office,  in  order  that  their  medical  adviser 
might  make  inquiry  into  the  cause. 

Oeach  V.  IngaU,  14  Mees.  &  W.  95. 

The  policy  provides:  "Nor  are  agents  au- 
thorized to  make,  alter,  or  discharge  this  or 
any  other  contract  in  relation  to  the  matter  of 
tbfs  insurance,  or  to  Waive  any  forfeiture  there- 
of." This  provision  denies  any  right  of  the 
examiner  to  construe  the  terms  of  the  applica- 
tion which  is  a  part  of  the  contract. 

Globe  Mut.  L,  Ins.  Co.  ofN,  Y.  v.  Wolff,  95 
U.  S.  826.  24  L.  ed.  387. 

But  even  if  this  were  not  so,  the  authority 
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relied  on  by  Mr.  Robison  must  be  proved  by 
him,  which  has  not  been  done. 

See  First  Unitarian  8oc,  of  Chicago  v. 
Faulkner,  91  U.  S.  417.  28  L.  ed.  284. 

In  order  to  bind  the  company  by  tbe  con- 
struction eiven  by  the*  local  examiner,  it  is 
necessarv  tnat  express  authority  in  the  exam- 
iner be  shown. 

Connecticut  Qen.  L,  Ins,  Co.  v.  MeMurdy,  89 
Pa.  868. 

This  answer  is  false,  even  if  Dr.  G.  M. 
Staples'  construction  of  the  words  "spitting  of 
blood"  should  be  regarded  as  binding  upon 
the  company.  There  is  a  clear  preponderance 
of  the  evidence  that  this  spitting  of  blood  was 
from  the  lungs,  or  hiemoptysis.     If  so,  the  ap- 

Elicant's  misstatement  was  fatal,  no  matter 
ow  he  was  led  into  the  error. 

Chrisman  v.  State  Ins.  C^.  16  Or.  288; 
Cooper -w.  Farmers  Mut.  F,  Ins.  Co,  60  Pa.  299, 
88  Am.  Dec.  544;  Commonwealth  Mut,  F.  Ins, 
Co.  V.  Huntzinger,  98  Pa.  41 ;  Vose  v.  Eagle  Life 
<S}  Health  Ins.  Co.  6  Cush.  42;  TMetts  v.  Ham- 
ilton Mut.  Ins.  Co.  8  Allen,  569;  Thomas  v. 
Fame  Ins,  Co.  108  HI.  91;  Foot  v.  ..^na  L.  Ins. 
Co.  of  Hartford,  Conn.  61  N.  T.  571:  Clemans 
V.  Supreme  Assembly  R,  S.  ofQ,  F.  16  L.  R.  A. 
88,  131  N.  Y.  485;  StaU  Mut,  F,  Ins.  Co.  v. 
Arthur,  80  Pa.  815. 

Anything,  small  or  great,  which  was  of  suf- 
ficient importance  to  consult  a  phvsician  for, 
and  happened  within  seven  years,  is  asked  for. 
It  is  clear  that  the  intention  is  to  embrace  the 
small  things  which  might  perhaps  have  been 
outgrown  in  seven  years,  but  if  within  the 
seven  years  they  should  be  reported  to  the 
home  office  for  it  to  determine  whether  they 
might  affect  the  risk. 

United  Brethren  Mut,  Aid  Soc  pfLd>anon  v. 
(yHara,  120  Pa.  256;  Metropolitan  L.  Ins,  Co. 
V.  MeTague,  49  N.  J.  L.  587;  Cobby,  Covenant 
Mut.  Ben.  Asso.  10  L.  R.  A.  666, 158  Mass.  176. 

The  court  below  seems  to  argue  good  faith 
from  the  fact  that  the  matters  so  carefully 
concealed  from  the  home  office  were  talked 
over  with  the  local  agents.  It  seems  to  us  that 
this  fact  makes  the  other  way.  that  the  very 
thing  one  should  do  to  present  the  most  honest 
face  while  working  dishonestly  through  a  con- 
niving agent  is  to  assume  the  appearance  of 
the  utmost  frankness  before  the  agent. 

New  York  L.  Ins.  Co.  v.  Fletcher,  117  U.  8. 
519.  29  L.  ed.  984;  Qlcbe  Reserve  Mut,  L.  Ins. 
Co.  V.  2>ttjfir,  76  Md.  298. 

A  warranty  is  a  part  of  the  contract.  A 
representation  is  preliminary  or  collateral  to 
the  contract.  The  warranty— a  part  of  the 
contract  itself — cannot  be  modified  or  affected 
by  prior  or  contemporaneous  oral  agreements 
or  statements.  Whether  the  matter  covered 
by  the  warranty  be  material  or  immaterial, 
whether  the  truui  respecting  it  be  known  or 
unknown,  makes  no  difference.  With  regard 
to  a  representation,  on  the  other  hand — Ming 
only  collateral— it  cannot  affect  the  rights  of 
the  parties  unless  it  be  material,  and  its  legal 
effect  will  be  the  same  whether  it  be  verbal  or 
written,  or  partly  verbal  and  partly  written. 

May,  Ins.  8d  ed.  §  156,  note  3, 

If  upon  the  facts,  the  person  to  whom  the 
representations  are  made  is  held  to  be  such  an 
agent  that  he  can  be  treated  as  standing  in  the 
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place  of  the  company  to  receive  the  represen 
tat  ions,  it  follows,  as  a  matter  of  course,  that 
the  company  will  be  held  to  know  everything 
'tiiat  is  represented,  whether  by  word  of  mouth, 
or  by  paper  and  pen,  and  consequently  that  the 
company  cannot  escape  liability  on  the  plea 
that  it  acted  in  ignorance  of  such  of  the  repre- 
sentations as  were  made  by  word  of  mouth. 

AngeU,  Fire  &  Life  Ins.  2d  ed.  §§  146,  147, 
147a/  Chrisman  v.  State  Ins.  Co.,  Coopers. 
Farmers  Mut.  F.  Ins.  Oo.,Tebbetts  v.  Bamilton 
Mut.  Ins.  Co.  and  Commonwealth  Mut.  F,  Ins. 
<Jo,  V.  Huhtzinger,  suvra; Deuaees  v.  Manhattan 
Ins.  Co.  86  N.  J.  L.  866;  Vose  v.  Eagle  Life  db 
Eealth  Ins.  Co.  supra;  Bipley  v.  JEtha  Ins.  Co. 
SO  N.  Y.  186,  86  Am.  Dec.  862;  Tliomas  ▼. 
Fame  Ins.  Co. .  Foot  v.  JEtna  L.  Ins.  Co.  of  Hart- 
ford, Conn.,  Clemans  v.  Supreme  Assembly  B. 
S.  of  O.  F.  and  State  Mut.  F.  Ins.  Co.  ▼. 
Attfivr,  supra;  Western  Assur.  Co.  v.  Rector, 
^  Ky.  294;  Fitzmauriee  ▼.  Mutual  L.  Ins.  Co. 
<tf^N.  T.  84  Tex.  61;  New  York  L.  Ins.  Co.  v. 
FUUher,  supra. 

If  the  cases  holding  that  an  insurance  com- 
pany cannot  avoid  liability  by  a  fact  the  exist- 
ence of  which  was  communicated  orally  to  the 
Agent,  are  carefully  examined,  they  will  be 
found  (questions  of  positive  fraud  aside)  to 
•come  under  one  or  the  other  of  the  following 
categories: 

1.  The  statements  are  mere  representations, 
net  warranties. 

2.  The  distinction  between  warranties  and 
lepresentations  is  lost  sight  of. 

8.  The  application  is  the  work  of  the  agent, 
and  is  signed  by  the  applicant  without  read- 
ing or  knowing  its  contents. 

4.  The  doctnne  of  estoppel  is  announced  as 
the  reason  for  holding  the  company. 

Cases  of  mere  representations  are  not  rele- 
▼ant.  The  case  at  bar  is  one  of  unquestion- 
able warranty. 

Angell,  Fire  &  Life  Ins. ;  Dewees  v.  Manhat- 
tan Ins.  Co.,  Vose  v.  Eagle  Life  <S}  Health  Ins. 
Co.,  TdtbeP^s  y.  Hamilton  Mut,  Ins.  Co.,  Rip- 
iey  Y.  uStna  Ins.  Co.,  Footv.  JBtna  L.  Ins.  Co. 
ef  Hartford,  Conn,  and  Clemans  v.  Supreme 
Assembly  R.  8.  of  O.  F.  supra. 

The  second  category  comprises  the  ca<^es 
"Which  confuse  warranties  with  representa- 
tions. 

Miller  v.  Mutual  Ben.  L.  Ins.  Co.  81  Iowa, 
1816;  Union  Mut.  L.  Ins.  Go.  of  Maine  v.  Wil- 
kinson,  80  U.  S.  18  Wall.  222, 20  L.  ed.  617. 

All  these  cases  which  fail  to  distinguish  be- 
tween the  principles  governing  warranties  and 
those  governing  representations  must  cive  way. 
In  this  court,  before  the  authority  of  the  Su- 

greme  Court  of  the  United  States.  It  is  clear 
I  its  doctrine  that  where  the  matter  is  a  part 
of  the  contract  "the  duty  of  the  court  is  to 
enforce  it  according  to  its  terms."  If  the 
statements  '*are  untrue  in  any  respect  the  pol- 
icy shall  be  void."  **  There  is  no  place  for  the 
jirgument  either  that  the  false  statement  was 
sot  material  to  the  risk,  or  that  it  was  a  posi- 
tive advantage  to  the  company  to  be  deceived 
by  it." 

Jeffries  v.  Economical  Mut.  L.  Ins.  Co.  89 
IJ.  8.  22  Wall.  47, 22  L.  ed.  838;  ^Ina  L.  Ins. 
Co.  of  Harford  v.  France,  91  U.  8.  610,  28  L. 
•d.  401;  Moulor  v.  American  L.  Ins.  Co.  Ill 
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IT.  8.  886,  28  L.  ed.  447;  Phanix  Mut.  L.  Ins. 
Co.  V.  Raddin,  120  U.  8.  183,  30  L.  ed  644. 

The  thud  category  comprises  cases  where  the 
applicant  lets  the  agent  of  the  company  fill  up 
the  application  and  then  signs  without  reading. 
Such  cases  are  not  relevant  to  that  at  bar,  and 
moreover  are  expressly  discountenanced  by  the 
Supreme  Court  of  the  United  States. 

Neu>  York  L.  Ins.  Co.  ▼.  Fletcher,  117  U. 
8.  619,  29  L.  ed.  984. 

The  fourth  category  concerns  the  doctrine  of 
estoppel.  This  category  presents  the  distinc- 
tion between  the  case  at  bar  and  every  case 
wherein  the  question  now  under  consideration 
has  been  detennined  adversely  to  the  company. 
In  every  such  case  the  company  had  received 
and  retained  the  premium  and  attempted  to 
raise  the  question  after  loss.  In  every  such 
case  the  company's  position  could  not  be  sus- 
tained without  inflicting  an  irreparable  injury 
upon  the  other  party. 

Bergeron  v.  Pamlico  Ins.  A  Bkg.  Go.  Ill  N. 
0.45. 

In  the  case  at  bar,  on  the  other  hand,  the 
company  has  tendered  back  the  premium  with- 
out delay,  and  during  the  life  of  the  policy 
holder,  and  is  seeking  to  restore  him,  as  well 
as  the  company  to  his  ori^nal  condition.  To 
sustain  the  company's  position  is  not  to  injure 
the  other  party.  To  refuse  to  sustain  the  com- 
pany's position  imposes  upon  thh  company  a 
burden  which  as  between  man  and  man  it 
ought  not  to  bear. 

tHckerson  v.  Colgrove,  100  U.  8.  678.  25  L. 
ed.  618;  Globe  Mut.  L.  Ins.  Co.  of  N.  T.  v. 
Wolff,  96  U.  8.  826,  24  L.  ed.  887;  Deuiees  v. 
Manhattan  Ins.  Co.  85  N.  J.  L.  666. 

Messrs.  Utt  Bros.  &  Michel  for  appelleei 

Caldwell,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

This  is  a  suit  in  equity  commenced  on  the 
23d  of  June.  1891.  in  the  United  States  cir- 
cuit court  for  the  northern  district  of  Iowa, 
by  the  appellant,  the  Mutual  Benefit  Life  In- 
surance Company,  hereafter  called  the  **Com- 
pany.**  against  Charles  W.  Robison,  the  ap- 
pellee, to  cancel  four  policies  of  insurance 
on  the  life  of  the  appellee  of  $5,000  each, 
issued  by  the  company  to  him  March  17, 
1890.  Tlie  circuit  court  dismissed  the  bill 
for  want  of  equity.  The  opinion  of  Judge 
Woolson  is  reported  in  64  Fed.  Rep.  680. 

The  application  for  the  insurance  was  takerk 
in  Dubuque,  Iowa,  where  the  assured  then 
resided,  by  the  agents  of  the  company  in 
that  state.  The  application  consists  of  four 
parts:  First,  the  application  to  be  signed 
by  the  applicant  for  insurance ;  second,  ques- 
tions to  be  asked  by  the  agent  and  answered 
by  the  applicant;  third,  (questions,  to  be 
asked  by  the  medical  examiner  of  the  com- 
pany and  answered  by  the  applicant,  the  an- 
swers to  be  written  by  the  examiner ;  fourth, 
questions  asked  the  examiner,  to  be  answered 
by  him.  A  clause  of  the  application  ex- 
pressly provides  that  the  answer  to  the  ques- 
tion which  the  medical  examiner  is  to  ask 
''must  be  written  by  one  of  the  company's 
examiners,"  who  is  instructed  to  "see  that 
the  answers  are  free  from  ambiguity,  and 
that  diseases  are  distinguished  irom  mere 
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Symptoms;"   and  referring  to  a  lonff  list  of 
iseases,  among  which  is  **  spitting  of  blood, " 
he  is  directed  to  "ask  concerning  each  and 

five  particulars  under  head  of  remarks.'' 
he  application  signed  by  the  assured  con- 
tains this  provision:  "I  agree  that  the  an- 
swers given  herewith  to  the  questions  of  the 
agent  and  examiner,  .which  I  declare  and 
warrant  to  be  true,  shall  be  the  basis  of  my 
contract  with  the  company  f  and  the  policies 
contained  this  clause:  ''This  policy  does 
not  take  effect  until  the  first  premium  shall 
have  been  actually  paid,  nor  are  agents  au- 
thorized to  make,  alter,  or  discharge  this  or 
any  other  contract  in  relation  to  the  matter 
of  this  insurance,  or  to  waive  any  forfeiture 
hereof.     .     .     ." 

For  about  three  years  before  the  assured  was 
examined,  the  local  agent  of  the  company, 
Charles  J.  Brayton,  had  been  soliciting  him 
to  take  out  a  policy  in  the  appellant  com- 
pany. The  assured  finally  consented  to  take 
out  a  policy  for  $5,000,  and  by  direction  of 
the  agent  went  to  the  office  of  Dr.  G.  M. 
Staples,  the  medical  examiner  of  the  com- 
pany, to  be  examined.  There  he  met  Bray- 
ton, the  local  agent,  T.  F.  McAvoy,  the  state 
agent,  aad  Dr.  G.  M.  Staples,  the  medical 
examiner,  of  the  company.  It  is  conceded 
that  these  gentlemen  were  the  agents  of  the 
company,  and  there  is  nothing  to  show  that 
they  were  not  clothed  with  all  the  pow- 
ers and  authority  which  ordinarily  pertain  to 
insurance  agents  in  their  respective  positions. 
Dr.  Staples  had  been  the  medical  examiner 
of  the  company  at  Dubuque  for  twenty-five 
years.  He  had  also  been  the  family  physi- 
cian of  the  assured  for  many  years,  and  had 
known  him  from  childhood. 

The  ground  set  up  in  the  original  bill  for 
a  cancellation  of  the  policies  was  that  the 
answer  to  the  fifteenth  question  asked  by  the 
medical  examiner  was  ''untrue,  false,  and 
fraudulent."  An  amended  bill  was  filed, 
alleging  that  the  answer  to  the   eleventh 

?[uestion  asked  by  the  medical  examiner  was 
alse  and  fraudulent.  That  question  was: 
*  (a)  For  what  have  you  sought  medical  ad- 
vice durinff  the  past  seven  years?  (b)  Dates? 
(c)  Duration?  (d)  Physicians  consulted?" 
•The  answer  to  this  que'stion,  as  written  by 
the  medical  examiner,  was :  "  (a)  Debility 
from  overwork,  (b)  Feb.,  1888.  (c)  ten 
days,  (d)  G.  M.  Staples."  The  answer  to 
this  question,  as  given  by  the  applicant,  in- 
cluded the  name  of  Dr.  M.  H.  Waples  as 
one  of  the  physicians  he  had  consulted.  The 
fifteenth  question  was,  "Have  you  ever  had 
any  of  the  following?"  Here  follow  the 
names  of  forty  diseases,  and  among  them 
"spitting  of  blood."  To  this  question  the 
applicant  made  this  answer  to  the  examiner : 
"On  October  17,  1887,  when  starting  for 
my  office.  Dr.  S.  H.  Guilbert,  who  was  at- 
tending my  wife  in  her  approaching  confine- 
ment, gave  me  directions  that  he  would  t«le- 
Ehone  me  as  soon  as  I  was  needed,  and  to 
urry  home,  bringing  with  me  a  prescription 
of  chloroform.  I  went  to  my  office,  buying 
the  chloroform  on  the  way.  A  little  after 
8  o'clock,  the  telephone  came  for  [me]  to 
come  instantly.  I  went  to  the  horse  stall  in 
the  rear  of  my  office,  where  I  generally  kept 
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my  horse,  and  found  that  some  one  was  us- 
ing it.  I  next  hurried  to  the  corner  of  Jone» 
and  Main  streets,  hoping  to  catch  a  street- 
car, and  thereby  reach  my  home  quickly.  I 
was  then  living  at  1468  Main  street.  Not 
finding  a  street- car  in  sight,  my  only  recourse 
was  to  get  home  as  quickly  as  my  legs  would, 
carry  me ;  and  I  started  up  Main  street,  run- 
ning for  a  square  or  two  at  a  time,  and  then 
resting  by  walking  for  another  square,  and 
kept  up  that  pace,  coming  up  Main  street  on 
the  west  side  of  the  street.  Between  Tenth 
and  Eleventh,  on  Main  street,  I  crossed  the- 
street  by  running,  and  about  50  feet  from 
the  corner  of  Eleventh  I  jump^4  across  the- 
curbstone.  As  I  did  so,  I  tripped  on  the- 
curb,  and  fell.  I  had  hardly  picked  mvself 
up,  and  started  again,  when  I  noticed  that  I 
had  expectorated  a  mouthful  of  blood.  As- 
this  was  the  first  time  I  had  ever  expectorated 
blood  without  knowing  where  it  came  from, 
I  was  very  much  shocked,  and  frightened 
beyond  measure.  I  turned,  and  ran  as  fast  as 
I  could  to  the  nearest  doctor's  office,  which 
was  Dr.  Waples.  a  square  down,  and  on  the 
opposite  side.  I  went  In,  found  him  there, 
ana  begged  him  to  tell  me  what  was  the 
matter.  He  said  that  I  was  very  much  ex- 
cited ;  to  sit  down  and  try  and  compose  my- 
self; that  the  blood,  probably,  did  not 
amount  to  much.  He  gave  me  a  drink  of 
water,  and  tried  to  soothe  my  agitation  aa- 
much  as  possible.  After  staying  there  a. 
short  time,  and  finding  that  the  bloody  ex- 
pectoration had  stopped,  I  started  to  go  home. 
.  .  .  After  narrating;  what  I  have  just 
stated  to  Dr.  Staples,  m  hi«t  office,  on  the 
19th  of  October,  1887,  he  began  an  examina- 
tion of  my  throat  and  lungs.  He  made  what, 
appeared  to  me  a  careful  examination  of  my 
throat  and  lungs.  He  said  he  saw  in  my 
throat  a  dilapidated  blood  vessel,  that  looked 
as  if  it  had  bled  away.  I  asked  him  if,  in< 
his  opinion,  there  was  an^  question  but  that 
this  blood  came  from  this  blood  vessel  in 
my  tliroat.  He  assured  me  that  it  did  not 
amount  to  anything,  and  to  go  on  about  my 
business:  that  he  had  similar  cases  in  his 
office  every  day, — of  perfectly  healthy  men. 
expectorating  blood  from  their  throat. " 

The  applicant  having  made  this  answer. 
Dr.   Staples,   the  medical  examiner  of  the- 
company,  himself  testifies  that: 

"  I  recollect  that  I  told  him  that  the  ques- 
tion, 'spitting  of  blood,'  had  a  definite  sig- 
nificance ;  that  it  meant  hemorrhage  from  the 
lungs  or  bronchial  tubes ;  and  that  the  spit- 
ting of  blood,  as  described  by  him  and  ae 
known  by  me,  because  I  was  consulted  by 
him,  was  manifestly  not  hemorrhage.  I  ex- 
plained to  him  that  this  question,  'spitting 
of  blood,'  was,  in  my  judgment,  as  medical 
examiner  of  the  company,  put  there  for  the 
purpose  of  determining  whether  there  was- 
any  evidence  of  consumption ;  that  the  ques- 
tion could  not  be  answered  categorically. 
If  you  meant  spitting  of  blood  from  the 
mouth,  probablv  no  person  living  but  what 
has  spit 'some  blood  on  some  occasion,  when 
a  tooth  has  been  extracted,  or  after  having 
the  nose-bleed.  Spitting  of  blood  did  not 
mean  that.  It  meant  as  evidence  of  hsemop- 
tysis,  or  diseases  of  the  pulmonary  organs.. 
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I  said  that  it  was  not  necessary  for  him  to 
state  that  he  had  had  spitting  of  blood  ;  that 
the  question  did  not  imply  the  spitting  of 
blooa.  as  he  had  reported  ft." 

And  the  examiner  thereupon  directed  his 
ton,  who  was  acting  as  his  amanuensis,  the 
examiner  himself  having  pen  paralysis,  to 
write  the  word  **No''  as  the  answer  to  this 
question,  assuring  the  applicant  that  that 
was  the  proper  answer  to  be  drawn  from  the 
facts  which  he  had  narrated,  and  which  were 
known  to  the  examiner  himself  to  be  true. 
The  applicant  at  the  same  time  narrated  to 
the  local  and  the  state  agents  of  the  company 
all  the  facts  connected  with  the  incident  of 
spittinff  of  blood,  as  he  had  stated  them  to 
the  medical  examiner,  and  asked  them  if  the 
answer  which  the  examiner  had  directed  him 
to  make  to  this  question  was  the  proper  one, 
and  they  assured  him  that  it  was.  The  as- 
sured, the  medical  examiner,  and  the  two 
agents  of  the  company  are  agreed  in  their 
t^timony  as  to  what  took  place.  In  answer 
to  the  question  whether  he  examined  the  ap- 
plicant's lungs  at  the  time  he  examined  him 
for  insurancer  Dr.  Staples  says : 

**I  did  as  thoroughly  as  possible;  strip- 
ping him,  and  examining  him  by  ear  and  by 
use  of  the  stethoscope.  I  had  been  Mr. 
Robison's  physician,  and  had  examined  him 
from  time  to  time  for  various  little  troubles ; 
and,  when  I  came  to  examine  him  for  life 
insurance,  I  made  a  most  thorough  examina- 
tion of  him.  I  made  a  more  thorough  ex- 
amination of  him  than  of  any  one.  I  took 
three  days  to  satisfy  myself  about  the  case, 
and  I  positively  believe  there  was  no  disease 
of  the  lungs,  and  I  wanted  to  satisfy  myself 
whether  there  was.  After  making  this  ex- 
amination, I  came  to  the  conclusion  that,  so 
far  as  his  lungs  were  concerned,  they  were 
sound." 

So  well  satisfied  were  the  agents  of  the  com- 
pany that  the  assured  was  a  good  risk  that 
they  pressed  the  examiner  to  report  him  as  a 
preferred  risk,  which,  however,  he  declined 
to  do ;  and  they  persuaded  the  ansured  to  in- 
crease the  insurance  from  $5,000,  as  origi- 
nally contemplated,  to  $20,000. 

The  assuped  stated  to  the  examiner  and  to 
the  agents  of  the  company  ever^  fact  and  cir- 
cumstance connected  with  his  spitting  of 
blood.  He  concealed  nothing.  He  added 
nothing.  And  the  categorical  answer  to  the 
question  which  was  written  down  by  the  ex- 
aminer was  dictated  by  him,  and  approved 
by  the  two  agents.  There  was  no  fraud  on 
the  part  of  any  one  connected  with  the  trans- 
action. The  assured,  the  medical  examiner, 
and  the  two  agents  were  all  actinfi:  honestly 
and  in  good  faith,  and  the  charge  in  the  bill 
to  the  contrary  is  whollv  unsupported  by  the 
evidence.  But  it  is  said,  conceding  this  to 
be  so,  that  the  answer  to  the  question  was 
in  fact  untrue,  and  that  the  assured  had  no 
right  to  rely  upon  the  assurance  of  the  med- 
ical examiner  and  agents  of  the  company  that 
the  answer  written  down  by  the  examiner 
was  a  truthful  and  proper  answer,  upon  the 
facts  narrated  by  the  assured.  To  support  the 
contention  that,  upon  the  facts  stated  by  the 
assured,  the  answer  to  the  question  was  false, 
the  company  introduced  as  a  witness  its 
S2L.R.A. 


medical  director,  who  testifies  that  the  term 
"spitting  of  blood, **  as  contained  in  the  ap- 
plication, **  means  election  of  blood  from  the 
mouth,  without  reierence  to  the  cause  or 
source."  But  the  medical  examiner  of  the 
company,  who  examined  the  applicant  and 
dictated  the  answer  to  this  question,  ffives  a 
different  definition  to  the  term.  Dr.  Staples 
says:  **The  phrase  'spitting  of  blood'  is, 
and  has  been  for  ;nany  years,  come  to  be- 
regarded  as  synonvmous  of  '  haemoptysis, ' 
which  term  is  applied  to  the  raising  of  blood 
from  the  lungs, —that  is,  the  bronchial  tubes, 
lungs,  or  membrane  of  the  lungs, — and  not 
when  it  comes  from  any  other  source. " 

And,  when  asked  the  meaning  of  the  term 
%%  used  in  the  application  for  Insurance  in 
this  case,  he  answered :  "  Blood  coming  from 
the  lungs  or  bronchial  tubes." 

In  Quain*s  Dictionary  of  Medicine,  the 
term  is  thus  defined:  "Spitting  of  Blood. 
A  proper  synonym  ,of  *  hemoptysis.  *  See 
'  haemoptysis. '  "  "  Haemoptysis.  Spitting 
of  blood,  having  its  source  in  pulmonary  or 
bronchial  hemorrhagic.  The  restriction  of 
the  term  '  haemoptysis, '  as  thus  defined,  has 
the  sanctioil  of  long  usage  and  convenience. " 

In  the  Century  Dictionary  the  definition 
is:  "Spitting  of  Blood.  Same  as  'hemop- 
tysis, *  which  see."  "Hemopses.  Hemopty- 
sis. In  pathol.,  spitting  or  blood,  usually 
restricted  to  raising  blood  from  the  lunjfs."" 

And  see  Singleton  v.  8t,  Louis  Mut,  L.  ln», 
do,  66  Mo.  68,  27  Am.  Rep.  821. 

It  will  be  observed  that  the  medical  di- 
rector and  the  medical  examiner  of  the  com- 
pany differ  as  to  the  meaning  of  the  term. 
It  is  not  necessary  for  the  court  to  determine 
which  one  of  these  agents  of  the  company 
gives  the  right  definition,  or  whether  either 
is  right.  Tne  fact  that  they  differ  shows 
that  the  term  is  ambiguous.  It  was  the  med- 
ical examiner's  duty  to  ask  this  question  and 
write  down  the  answer.  For  this  purpose 
he  was  the  agent  of  the  company,  ana  what- 
ever he  said  or  did  in  the  aischarge  of  this 
duty  was  the  act  of  the  company.  In  view 
of  his  instructions  and  the  ambiguous  char- 
acter of  the  <iuestion,  he  was  clearly  acting 
within  the  line  of  his  authority  when  he  as- 
sumed to  interpret  and  explain  to  the  appli- 
cant the  meaning  of  the  question,  and  to  in- 
terpret and  dictate  his  answer  thereto.  His 
special  knowledge  of  medicine  and  diseases 
qualified  him  to  do  this.  The  applicant 
could  not  have  written  the  answer  to  the- 
question,  if  he  had  desired  to  do  so.  Under 
the  instructions  of  the  company,  the  answer 
had  to  be  written  by  the  medical  examiner. 
Upon  these  facts,  the  act  of  the  medical  ex- 
aminer was  the  act  of  the  company,  and  the 
answer  to  this  question  which  he  dictated 
and  wrote  down  must  be  treated  as  the  an- 
swer of  the  company.  The  answer  which 
the  medical  examiner  deduced  from  the  facta^ 
stated  by  the  applicant  was  probably  the 
right  one;  but,  assuming  that  it  was  not, 
and  that  he  ought  to  have  written  **  Yes"  in- 
stead of  "No,"  the  fact  remains  that  it  waa 
the  answer  of  the  company,  and  the  company 
is  estopped  to  (question  the  truth  of  its  own 
answers,  notwithstanding  the  application 
warrants  the  answer  to  be  true.    Tne  usual 
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clause  in  an  application  for  insuranoe  to  the 
effect  that  the  applicant  warrants  his  answers 
to  be  true  does  not  operate  as  a  limitation  or 
restriction  upon  the  powers  of  the  company's 
agent.  The' difference  between  a  warranty 
and  a  representation  is  that  a  warranty  must 
be  literally  true,  without  regard  to  its  ma- 
teriality to  the  risk,  while  a  representation 
must  be  true  only  so  far  as  the  representation 
is  material  to  the  risk.  But  this  difference 
does  not  affect  the  powers  of  the  company's 
agents.  They  remain  the  same  whether  the 
application  contains  a  warranty  or  only  rep- 
resentations, and  when  the  assured,  in  answer 
to  a  question,  states  the  facts  fully  and  truth- 
fully, and  the  agent  of  the  company,  author- 
ized to  ask  the  question  and  write  the  answer, 
putting  his  own  construction  upon  such 
facts,  deduces  therefrom  an  erroneous  answer, 
which  he  writes  down,  assuring  the  appli- 
cant that  it  is  the  proper  answer  upon  tne 
facts  stated,  and  the  one  the  company  wants, 
the  assured  is  not  estopped  by  his  warranty 
from  showing  these  facts,  and  when  they  are 
proved  they  operate  to  estop  the  company 
from  questioning  the  truth  of  the  answer. 
The  same  rule  obtains  where  the  applicant 
answers  fully  and  truthfully,  and  the  agent 
chaiged  with  the  duty  of  asking  the  question 
and  writing  down  the  answer  abbreviates  the 
answer  or  omits  part  of  it,  as  happened  in 
this  case  to  the  answer  to  tiie  eleventh  ques- 
tion. All  of  the  agents  agree  that  in  answer 
to  this  question  tne  applicant  stated  dis- 
tinctly that  he  had  consulted  Dr.  M.  H. 
Waples  and  Dr.  G.  M.  Staples.  Any  other 
rule  would  result  in  holding  the  applicant  re- 
sponsible for  mistakes,  oversights,  blunders, 
or  omissions  of  the  company's  own  agent, 
who  was,  in  the  case  at  bar,  indisputably, 
the  full  and  complete  representative  of  the 
company  in  all  that  was  said  or  done  in  the 
medical  examination  of  the  applicant. 

The  application  contains  no  limitation  of 
the  powers  of  the  agents  or  the  medical  ex- 
aminer. Their  powers  were  coextensive  with 
the  business  intrusted  to  them  respectively. 
The  clause  in  the  policy  withholding  from 
ihe  agents  authority  **to  make,  alter,  or  dis- 
charge this  or  any  other  contract  in  relation 
to  the  matter  of  this  insurance**  is  not  a  lim- 
itation of  the  powers  of  the  agents  in  pre- 
paring and  accepting  the  application  for  in- 
surance. This  provision  of  the  policy  does 
not  take  effect  until  the  application  is  made 
and  accepted,  and  the  policy  is  issued.  It 
has  relation  to  the  policy  and  other  com- 
pleted contracts  concerning  the  insurance, 
and  has  no  reference  to  the  application, 
which  precedes  the  policy,  and  which,  until 
it  is  accepted  and  the  policy  issued,  is  a 
mere  offer  or  proposition  for  a  contract  of 
Insurancei  Crouw  v.  Hartford  P.  Ins,  Co. 
79  Mich.  240 ;  Kausal  v.  Minnesota  Farmers 
Mut,  F.  Ins,  Amo.  81  Minn.  17,  47  Am.  Rep. 
776. 

It  is  conceded  that  a  breach  of  a  warranty 
of  the  truth  of  the  applicant's  answer  avoids 
the  policy,  without  reference  to  the  good 
faith  of  the  applicant  or  the  materiality  of 
the  answer.  But  it  is  a  grave  mistake  to 
suppose  that  this  rule  can  be  extended  so  as 
to  hold  the  applicant  responsible  for  the 
^L.  R.  A. 


truth  of  an  answer  which  was  the  result  of  a 
mistake  in  judgment  or  an  error  or  blunder 
of  the  company's  agent,  who  was  specially 
charged  by  the  company  with  the  prepara- 
tion of  the  application,  and  who  himself 
dictated  the  answers  upon  a  full  and  truth- 
ful statement  of  the  facts  by  the  applicant. 
In  such  a  case  there  is  no  difference  between 
a  warranty  and  a  representation.  Whether 
it  is  the  one  or  the  other,  the  company  if 
estopped  to  take  advantage  of  its  own  wrong 
or  mistake,  as  the  case  may  be.  Intoler- 
able injustice  and  wrong  would  result  from 
any  other  rule.  This  case  will  serve  to  il* 
lustrate  how  extremely  unjust  and  oppres- 
sive the  rule  contended  for  by  the  com- 
pany would  be.  Its  position  is  that  ''spit- 
ting of  blood, "  in  the  language  of  its  medical 
director,  means  ''ejection  of  blood  from  the 
mouth,  without  reference  to  cause  or  source," 
and  that,  inasmuch  as  the  assured  did  once 
spit  blood  from  his  mouth,  his  answer  to  the 
question  should  have  been  in  the  affirmative, 
and,  that  not  being  so,  there  is  a  breach  of 
the  warranty  of  the  truth  of  the  answer,  and 
the  policy  is  void,  notwithstanding  the  medi- 
cal examiner,  whose  duty  it  was  to  make  the 
examination  and  write  down  the  answers,  as- 
sured the  applicant,  upon  a  full  statement  of 
all  the  facts,  that  he  had  not  had  "spitting 
of  blood, "  in  the  sense  of  these  words  as  usea 
in  the  application,  and  directed  the  applicant 
to  answer  the  question  in  the  negative.  If 
this  is  a  sound  position,  it  is  equally  true 
that  if  the  applicant  had,  upon  this  same 
statement  of  the  facts,  by  direction  of  the 
company's  medical  director,  answered  the 
question  in  the  affirmative,  the  company 
could  have  claimed  the  answer  was  not  a 
true  answer,  within  the  meaning  of  the  ques- 
tion in  the  application,  and  proved  its  claim 
by  calling  its  medical  examiner,  who  has 
testified  that  the  applicant  never  had  "spit- 
ting of  blood,"  in  the  sense  of  these  words 
as  used  in  the  application,  and  that  there 
was  therefore  a  breach  of  the  warranty  of  the 
truth  of  the  answer,  which  avoided  the  pol- 
icy. Such  unreasonable  claims  and  conten- 
tions are  answered  by  the  familiar  and  fun- 
damental rule  of  the  law  of  agency,  that  the 
principal  is  bound  by  the  acts  of  his  agent, 
m  all  matters  within  the  apparent  scope  of 
his  agency,  as  fully  and  completely  as  if  the 
act  had  been  performed  by  the  principal  him- 
self, and  that  in  such  cases  the  principal  is 
as  effectually  estopped  by  the  act  of  his  agent 
as  if  he  had  performed  it  himself.  The  sound 
rule  in  this  class  of  cases  is  clearly  and  for- 
cibly stated  in  the  case  of  ^tna  Lite  Stotk^ 
F.  d  T.  Ins.  Go.  y.  Olmstead,  21  Mich.  251, 
4  Am.  Rep.  483.  Judge  Cooley,  in  deliver- 
ing the  opinion  of  the  court  in  that  case  said : 
"  It  cannot  be  tolerated  that  one  party  shall 
draft  the  contract  for  the  other,  and  receive 
the  consideration,  and  then  repudiate  his  ob- 
ligation on  the  ground  that  he  had  induced 
the  other  party  to  sign  an  untrue  representa- 
tion which  was,  by  the  very  terms  of  the  con- 
tract, to  render  it  void.  .  .  .  When  an 
agent,  who  at  the  time  and  place  is  the  sole 
representative  of  the  principal,  assumes  to 
know  what  the  principal  requires,  and  after 
being  furnished  with  all  the  facts,  drafts  a 
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paper  which  he  declares  satisfactoiy,  induces 
the  other  part^  to  sign  it,  receives  and  re- 
tains the  premium  moneys,  and  then  delivers 
a  contract  which  the  other  party  is  led  to  be- 
lieve, and  has  a  right  to  believe,  gives  him 
the  indemnity  for  which  he  paid  his  money, 
we  do  not  think  the  insux^r  can  be  heard  in 
repudiation  of  the  indemnity,  on  the  ground 
•of  his  agent's  unskillfulness,  carelessness  or 
fraud." 

We  content  ourselves  with  citing  a  few  of 
the  many  well-considered  cases  which  fullv 
sustain  the  doctrine  of  this  opinion :  Gantt- 
nental  L,  Int.  Go,  of  Bartford,  Conn.  v. 
Chamberlain,  182  U.  B.  304,  88  L.  ed.  841 ; 
Union  Mut,  L.  Ins.  Co.  of  Maine  v.  WiUdn' 
«m.  80  U.  S.  18  Wall.  222.  20  L.  ed.  617 ; 
Knickerbocker  L.  In$,  Co.  v.  Trefz,  104  D.  S. 
197,  26  L.  ed.  708 ;  American  L.  Ins.  Co.  v. 
Mdhane,  88  U.  8.  21  Wall.  152,  22  L.  ed. 
593 ;  New  Jersey  Mut.  L.  Ins.  Co.  v.  Baker, 
^  U.  S.  610,  24  L.  ed.  268 ;  Eamee  v.  Borne 
Jn».  Co.  of  N.  T.  94  U.  8.  621,  24  L.  ed. 
^98;  Orattan  v.  Metropolitan  L.  Ins.  Co. 
80  N.  Y.  281,  86  Am.  Rep.  617.  92  N.  T. 
274,  44  Am.  Rep.  872;  JBlynn  v.  Equitable 
L.  Ins.  Co.  78  nT  T.  668.  84  Am.  Rep.  661 ; 
Pudritzky  v.  Supreme  Lodge  K.  qf  B.  76  Mich. 
428;  EquitaibU  L.  Ins.  Co.  v.  BanUwood,  76 
Tex.  888,  7  L.  R.  A.  217 ;  Pacific  Mut.  L. 
Ins.  Co.  V.  Snowden,  58  Fed.  Rep.  842 ;  Sawyer 
y.  Equitable  Ace.  Ins.  Co.  42  Fed.  Rep.  80. 
In  many  of  these  cases  there  were  warranties. 
There  is  nothing  in  the  case  of  New  York  L. 
Ins.  Co.  V.  Fletcher,  117  U.  8.  519,  29  L.  ed. 
934,  contrary  to  the  views  we  have  expressed, 
-or  that  qualifies  the  doctrine  of  the  cases  we 
have  cited.  In  that  case  the  powers  of  the 
«^ent  were  limited.  The  application  pro- 
vided that:  ^No  statements  or  representa- 
tions made,  or  information  given,  to  the  per- 
sons soliciting  or  taking  the  application  for 
the  policjT,  should  be  binding  on  the  com- 
pany, or  in  any  manner  affect  its  rights,  un- 
less they  were  reduced  to  writing,  and  pre- 
sented to  the  home  office,  in  the  application. " 

And  this  limitation  was  brought  to  the 
notice  of  the  assured  at  the  time  the  applica- 
tion was  made.  8o  far  from  overruling,  the 
•court  reaffirms,  the  rule  firmly  established 
by  its  previous  decisions,  and  savs :  **  Where 
such  agents,  not  limited  in  their  authority, 
prepare  applications  and  take  down  answers, 
they  will  be  deemed  as  acting  for  the  compa- 
nies. In  such  cases  it  may  well  be  held  that 
the  description  of  the  risk,  though  nominally 
proceeding  from  the  insured,  should  be  re- 
garded as  the  act  of  the  company.  ** 

Dr.  Waples,  who  was  consulted  by  the  as- 
tared  at  the  time  he  spit  blood,  was  called 
as  a  witness  bjr  the  company,  and  asked  to 
describe  the  spittine  of  blood,  and  explain 
the  nature  of  it.  The  defendant  objected  to 
the  (question  upon  the  ground  that  the  infor- 
mation sought  was  privileged,  the  witness 
being  the  physician  of  the  defendant  at  the 
time.  The  court  sustained  the  objection,  and 
this  ruling  is  assigned  for  error. 

Section  8643  of  the  Code  of  Iowa  reads  as 
follows:  "No  practicing  attorney,  coun- 
selor, physician,  surgeon,  minister  of  the 
gospel,  or  priest  of  any  denomination,  shall 
be  allowed  in  giving  testimony  to  disclose 
.i2L.RA. 


any  confidential  communication,  properly 
entrusted  to  him  in  his  professional  capacity, 
and  necessary  and  proper  to  enable  him  to 
discharge  the  functions  of  his  office  according 
to  the  usual  course  of  practice  or  discipline. 
Such  prohibition  shall  not  apply  to  a  case 
where  the  partv  in  whose  favor  the  same  are 
made  waives  the  rights  conferred." 

Section  858  of  the  Revised  Statutes  of  the 
United  States  provides:  "In  the  courta  of 
the  United  States  no  witness  shall  be  ex- 
cluded in  any  action  on  account  of  color,  or 
in  any  civil  action  because  he  is  a  party  to 
or  interested  in  the  issue  tried :  provided, 
that  in  actions  by  or  against  executors,  ad- 
ministrators, or  guardians,  in  which  judg- 
ment may  be  rendered  for  or  against  them, 
neither  party  shall  be  allowed  to  testify 
against  the  other,  as  to  any  transaction  with, 
or  statement  by,  the  testator,  interstate,  or 
ward,  unless  called  to  testify  thereto  by  the 
opposite  party,  or  required  to  testify  thereto 
bv  the  court.  In  all  other  respecto,  the  laws 
of  the  state  in  which  the  court  is  held  shall 
be  the  rules  of  decision  as  to  the  competency 
of  witnesses  in  the  courta  of  the  United  States 
in  trials  at  common  law,  and  in  equity  and 
admiralty." 

Construing  this  section,  the  Supreme  Court 
of  the  United  States,  in  Potter  v.  National 
Bank  of  Chicago,  102  U.  8.  168,  26  L.  ed.  Ill, 
said:  ''The  existing  statute  (Rev.  Stat. 
§  858),  seems  too  plain  to  require  construc- 
tion," and  after  pointing  out  that  ''the  first 
clause  of  that  section  shows  that  there  was 
in  the  mind  of  congress  two  classes  of  wit- 
nesses" that  should  never  be  excluded  from 
testifying,  added:  "In  all  other  respecto, 
that  IS,  in  all  cases  not  provided  for  by  the 
statutes  of  the  United  States,  the  laws  of  the 
state  in  which  the  federal  court  site  consti- 
tute rules  of  decision  as  to  the  competency 
of  witnesses  in  all  actions  at  common  law, 
in  equity,  or  in  admiralty." 

The  precise  question  we  are  considering 
was  before  that  court  in  the  case  of  C&nnectt- 
cut  Mut.  L.  Ins.  Co.  v.  Union  Trust  Co.  of 
N.  T.,  112  U.  S.  250,  28  L.  ed.  708.  The 
case  was  tried  in  New  York,  which  state  has 
a  statute  similar  to  the  Iowa  statute  which 
we  have  quoted.  The  court  said :  "Since  it 
is  for  the  state  to  determine  the  rules  of  evi- 
dence to  be  observed  in  the  courta  of  her  own 
creation,  the  onlv  Question  is  whether  the 
circuit  court  of  the  United  States  is  required 
by  the  statutes  goveminir  its  proceedings  to 
enforce  the  foregoing  provision  of  the  l^ew 
York  Code.  This  question  must  be  answered 
in  the  affirmative. 

And,  after  referring  to  the  state  and  federal 
statutes  on  the  subject,  the  court  said :  "  For 
these  reasons,  it  is  clear  that  the  circuit  court 
properly  refused  to  admit  physicians  called 
as  witnesses  to  disclose  information  acquired 
by  them  while  in  professional  attendance 
upon  the  insured,  and  which  was  necessary 
to  enable  them  to  act  in  that  capacity." 

These  cases  contain  the  last,  and  therefore 
the  authoritative,  expression  of  the  opinion 
of  the  supreme  court  on  this  question,  and 
are  controlling  in  this  court,  if  the  case  of 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94 
U.  8.  457,  24  L.  ed.  251,  on  this  point,  con- 
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flicU  with  the  later  ca^Pi  Id  that  court,  then, 
to  that  extent,  it  must  he  regarded  as  having 
been  OYemiled.  In  the  case  of  Liggett  v. 
Qlmn,  4  U.  S.  App.  488,  61  Fed.  Rep.  881, 
this  court  referrea  to  the  rule  announced  in 
Conneelieut  Mut.  L,  Ins.  Co.  ▼.  Seharfer, 
9upra.  The  later  decisions  of  that  court  were 
not  called  to  our  attention,  and  not  consid- 
ered, and,  as  stated  in  the  opinion,  the  cor- 
rectness of  the  ruling  of  the  trial  court  was 
^not  dependent  upon  the  question  whether 
the  state  statute  is  applicable  or  not. " 

The  overruling  of  a  motion  to  suppress  the 
deposition  of  the  defendant  was  also  assigned 
for  error.  The  deposition  was  taken  under 
section  868  of  the  Revised  Statutes  of  the 
United  States,  which  authorizes  a  deposition 
to  be  taken  **  when  the  witness  lives  a  greater 
distance  from  the  place  of  trial  than  one 
hundred  miles."  The  ground  of  the  motion 
was  that  there  was  nothing  in  the  deposition 
showing  that  the  witness  lived  at  a  greater 
distance  from  the  place  of  trial  than  100 
miles.     The  place  of  trial  was  Dubuque, 


Iowa,  and  the  deposition  was  taken  at  Ashe- 
ville,  N.  C.  The  court  will  take  judicial 
notice  that  the  distance  between  these  places- 
is  more  than  100  miles.  For  the  purpose  of 
taking  a  deposition  under  this  statute,  » 
witness  "lives"  where  he  can  be  found,  and 
is  sojourning,  residing,  or  abiding  for  any 
lawful  purpose.  The  witness  in  this  caso- 
had  gone  to  Asheville  for  his  health.  The- 
duration  of  his  stay  there  was  uncertain.  It 
was  not  probable  that  he  would  return  to  his 
former  place  of  residence,  or  come  within  the 
Jurisdiction  of  the  court,  in  time  to  take  his 
deposition,  and  therefore  the  takins  of  it  at 
Asheville  was  an  eminently  prudent  and 
proper  act.  The  company  attended  and  cross- 
examined,  and  this  was  a  waiver  of  all  ir» 
regularities  in  the  notice  of  taking  the  dep- 
OBition.  Karuat  City,  Ft.  8.  dk  M.  R.  Go. 
V.  ataner,  10  U.  S.  App.  309,  51  Fed.  Rep. 
649. 

The  decree  of  the  Circuit  Court  dismimn§' 
ike  billjor  vant  qf  equity  i$  affii^ied^ 
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1.  The  title  to  letters-patent  does  not 
necessarUj-  involTe  the  ▼alidity  or  in- 
fringrement  of  the  patent  so  as  to  defeat  the 
JurlBdiction  of  a  state  oourt 

8.  An  ii^unetion  may  Issue  af^ainst  false 
and  malidons  claims  of  title  to  a  pat- 
ent* with  threats  of  infringement  suits  against 
the  customers  of  a  competitor,  at  least  where  the 
defendant  is  Insolvent. 

8.  The  constitutional  foaranty  of  the 
fk*eedom  of  the  press  and  of  speeoh  wiil  not 
protect  against  an  Injunotlon  one  who  pubJlshee 
false  and  injurious  statements  against  a  competi- 
tor's business. 

4.  ProTious  employment  of  a  special 
Indgf  e«  to  whom  a  case  is  sent  on  change 
of  venuet  as  coonsel  for  one  of  the  parties 
in  a  similar  proceeding,  this  not  being  a  statutory 
cause  for  change  of  venue,  does  not  make  it  nec- 
essary to  grant  a  second  change,  where  but  one 
oliange  is  allowed  by  statute  for  any  statutory 
cause. 

6«  A  mlinip  of  the  postmaster  s^neral 
ordering  a  postmaster  to  deUver  to  one  party 
mail  addressed  to  another  is  not  admissible  on  the 
question  of  malice  in  publishing  circulars  which 
are  injurious  to  the  business  of  the  other  party. 

6.  A  deed,  the  dfeet  of  which  has  been 
adjudicated  in  a  prior  suit,  is  not  admissible 
for  the  purpose  of  coliataally  attacking  the  prior 
decision. 

7.  A  transcript  of  Judicial  proceeding* 
which  is  not  made  a  part  of  the  bill  of 


NOTK— For  note  on  injunction  against  false  state- 
ments as  to  p1aintifF*s  property  or  business,  see 
Flint  V.  Hutchinson  Smoke  Burner  Co.  (Mo.)  16  L. 
R.  A.  218,  in  which  the  weight  of  authority  is  shown 
to  be  in  harmony  with  the  above  decision, 
22  L.  R.  A. 


exceptions*  cannot  be  considered  on  appeal^ 
although  an  offer  of  it  in  evidence  is  recited. 

(November  SB,  ma.) 

APPEAL  by  defendant  from  a  decree  of  th» 
Circuit  Court  for  St.  Joseph  County  in 
favor  of  complainant  in  an  action  brought  to 
enjoin  defendant  from  asserting  claims  to  cer- 
tain letters-patent  which  complainant  alleged 
belonged  to  it.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  F.  J.  li.  Meyer  for  appellant. 
Mr.  Lucius  Hubbard  for  appellee. 

^ackne9r9  J.,  delivered  the  opinion  of 
the  court: 

The  appellee  sued  the  appellant  in  th» 
court  below  upon  a  complaint  alleging  title 
to  certain  letters- patent  granted  by  the  United 
States  government,  derived  through  a  judg- 
ment of  the  St.  Joseph  circuit  court,  there- 
tofore rendered  in  an  action  between  appel- 
lee's assignors  and  this  appellant,  wherein 
the  title  to  said  letters-patent  was  in  issue, 
and  was  claimed  by  such  assignors  and  by 
this  appellant.  Enough  of  the  issues  and 
judgment  in  that  case  is  pleaded  in  the  com- 
plaint herein  to  show  that  said  action  was  to- 
quiet  the  title  to  said  letters- patent,  and  set- 
tle the  conflicting  claims  of  the  parties^ 
thereto,  and  to  restrain  the  appellant  from 
asserting  adverse  claims  thereto.  The  title 
was  found  to  be  in  others,  and  that  this  ap- 
pellant had  no  interest  therein.  Upon  the 
title  so  derived  the  appellee  sought  and  se- 
cured in  this  suit  an  iniunction  against  the 
appellant  from  representing  to  the  public  and 
to  the  customers  and  agents  of  the  appellee 
that  he  owned  said  letters- patent,  or  had  any 
interest  therein,  and  from  issuing  and  pub- 
lishing any  demand  for  rovalty  or  licenss* 
fees  for  the  use  of  the  invention  and  improve* 
ment  covered  by  such  letters,  and  from  threat^ 
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•eninff  litigation  with  any  peraon  who  had 
boagnt  or  might  buy  or  offer  to  buy  spark 
«rreflters  covered  by  such  patents,  and  from 
advertising  that  appellee  had  not  the  right 
to  collect  the  price  of  any  such  sales,  and 
from  questioning  appellee's  title  to  such 
letters.  The  theory  ox  the  complaint  is  that 
the  false  and  malicious  claims  of  title  by  ap- 
pellant, and  threats  to  collect  royalties  from 
appellee's  customers,  and  to  involve  them  in 
litigation  for  infringements,  was  injarious 
to  appellee's  business  and  materially  affected 
its  property  riffhs  in  said  letters- patent,  and 
in  the  value  of  spark  arresters  made  by  it, 
in  that  such  claims  persuaded  and  deterred 
persons  from  buying  them,  and  rendered 
iheir  invention  and  investment  valueless. 

The  appellant  attacks  the  jurisdiction  of 
the  St.  Joseph  circuit  court  to  adjudge  upon 
the  title  to  letters- patent  as  pleaded  in  this 
complaint,  and  to  enter  the  decree  herein  ap- 
pealed from.  The  .allegations  of  the  com- 
plaint before  ua  do  not  disclose  the  character 
of  the  claims  asserted  in  the  former  action  by 
the  appellant  and  by  the  appellee's  assign- 
ors,—whether  they  ffrew  out  of  letters  mntcd 
to  either,  or  whether  thev  depended  upon 
contracts  between  the  parties,  under  which 
interests  were  sold.  By  reference  to  the  evi- 
-dence  in  this  case  we  find  that  the  complaint 
in  the  action  involving  title  alleged  an  own- 
ership in  part  by  appellee's  assignors,  and  a 
dispute  between  this  appellant  and  others 
named  as  to  the  ownership  of  the  remaining 
interests.  The  character  of  the  claims  to 
auch  remaining  interests,  it  was  alleged,  was 
unknown,  ana  the  allegations  did  not  state 
the  character  or  source  of  the  claims  of  the 
plaintiffs  in  that  case.  The  evidence  in  that 
•case  is  not  before  us,  and  we  would  be  slow 
to  look  into  it,  to  ascertain  the  lurisdiction 
of  the  court,  if  it  were.  The  flnaing  having 
been  adverse  to  this  appellant,  his  pleadings 
in  that  case  cannot  supply  the  light  neces- 
aary.  The  decree  in  that  case  does  not  dis- 
close the  character  of  the  claims  alleged  to 
be  made  by  any  of  the  parties,  and  does  not 
afford  the  means  of  enlightening  us  upon 
this  subject.  We  are,  then,  as  to  the  former 
proceeding,  obliged  to  rest  upon  such  pre- 
sumptions as  the  law  indulges  from  the  ab- 
jence  of  any  information  upon  the  subject. 
The  inquirv  is  suggested  by  the  contention 
of  the  appellant  that  in  the  former  case,  the 
•decree  in  which  is  pleaded  as  the  source  of 
appellee's  title  in  tnis  case,  the  St.  Joseph 
oircurt  court  had  no  jurisdiction,  and,  in 
•consequence,  its  decree  was  void.  It  is  a 
well-settled  rule  that,  where  a  court  of  gen- 
eral or  superior  jurisdiction,  in  some  view  of 
the  case,  may  have  jurisdiction,  and  it  does 
not  aflarmatively  appear  from  the  record  that 
the  case  is  one  in  which  lurisdiction  does  not 
exist,  jurisdiction  will  be  presumed.  In 
view  of  this  rule,  we  must  presume  in  favor 
of  the  jurisdiction  of  the  court  in  that  case 
if,  under  any  reasonable  circumstances,  juris- 
diction could  have  existed.  The  insistence 
of  the  appellant  is  that  no  jurisdiction  ex- 
isted to  try  conflicting  claims  to  letters- 
patent,  because,  as  urged,  the  rights  in  such 
letters  are  granted  under,  and  depend  upon, 
the  federal  laws.     To  this  point  are  cited : 


lUeh  V.  AtwaUr,  16  Conn.  409;  Brooki  t. 
StoUey,  8  McLean,  525;  Goodyear  v.  Union 
India  Rubber  Oo,  4  Blatchf.  65;  Duke  ▼. 
Qraham,  19  Fed.  Rep.  647;  Campbell  t. 
Jamee,  2  Fed.  Rep.  844,  and  Elmer  v.  Fennel^ 
40  Me.  480.  The  effect  of  the  holdings  in 
these  cases  is,  as  we  understand  them,  that, 
where  the  validity  of  the  patent  or  infringe^* 
ment  is  the  question  directly  involved,  the 
(Jnited  States  courts  have  jurisdiction.  But 
by  an  almost  unbroken  line  of  decisions  it 
has  been  held  that,  even  where  the  validity 
of  the  patent  Is  involved,  if  it  arises  collat- 
erally, the  state  courts  may  have  jurisdic- 
tion.  To  this  effect  are  the  following  cases  x 
Albright  v.  Teas,  106  U.  S.  618,  27  L.  ed. 
295 ;  Ingalle  v.  Tiee.  14  Fed.  Rep.  852 ;  Mid^ 
dlebrook  v.  Broadbeni,  47  N.  Y.  443,  7  Am. 
Rep.  457;  IMi  v.  Atwater,  iupra;  BurraU 
V.  JmMtt,  2  Paige,  184,  2  L.  ed.  845 ;  Sher- 
man  v.  Ghamplain  Tranep.  Oo,  81  Yt.  162; 
Dale  TiU  Mfg.  Co,  v.  Hyatt,  125  U.  B.  51, 
81  L.  ed.  685 ;  Slemmm-'s  App.  58  Pa.  155, 
98  Am.  Dec.  248 ;  Parkhural  v.  Kineman,  6 
N.  J.  Eq.  600 ;  Rice  v.  Gamhart,  84  Wis. 
458,  17  Am.  Rep.  448 ;  Saxton  v.  Dodge,  57 
Barb.  84.  The  rule  which  may  be  deduced 
from  these  cases  is  that,  where  the  cause  of 
action  depends  primarilv  upon  some  contract 
of  the  parties,  jurisdiction  exists  in  the  state 
courts,  although  the  validity  of  the  patent 
may  arise  incidentally.  This  rule  has  been 
applied  to  the  enforcement  of  the  assignment 
of  letters- patent  under  agreement  of  the  par- 
ties, and  to  receivers  appointed  under  state 
statutes.  Binney  v.  Annan,  107  Mass.  94.  9 
Am.  Rep.  10 ;  Fuller  db «/.  Mfg.  Go,  v.  BarU 
lett,  68  Wis.  78.  Such  an  infinite  variety  of 
transactions  may  arise  and  find  enforcement 
in  the  state  courts,  under  the  rule  suited,  that 
we  are  not  permitted  to  presume  that  the 
title  involved  in  the  case  pleaded  did  not  de- 
pend upon  a  contract  enforceable  within  the 
jurisdiction  of  the  St.  Joseph  circuit  court, 
we  have  been  cited  to  no  case,  and  our  re- 
searches have  discovered  none,  where  the  title 
to  letters-patent  necessarily  involved  the 
validitv  oi  the  patent  or  the  infringement  of 
the  ri  gilts  of  the  patentee  as  granted  bv  the 
laws  of  the  United  States.  Ownership,  legal 
or  equitable,  of  the  letters-patent,  or  of  an 
interest  in  the  invention,  aoes  not,  in  our 
opinion,  necessarily  involve  the  validity  of 
the  patent  or  its  infringement ;  for,  presum- 
ing the  patent  to  be  valid  and  in  no  manner 
issued  or  used  contrary  to  the  laws  of  the 
government  or  the  rights  of  patentees  of  sim- 
ilar inventions  interests  may  arise  and  be  en- 
forced under  contracts  between  the  parties 
and  within  the  jurisdiction  oi  the  stat<e 
courts. 

As  above  indicated  the  jurisdiction  of  the 
St.  Joseph  circuit  court  in  the  present  case 
is  attacked.  The  assau  1 1  proceeds  from  a  con- 
struction of  the  complaint  that  the  gist  of 
the  action  is  in  the  enjoining  of  mere  libels 
upon  the  title  of  the  appellees  to  letters- 
patent.  From  the  premises  assumed  the  con- 
clusion urged  would  follow,  as  held  in  the 
foUowine  cases:  Whitehead  v.  Kiteon,  119 
Mass.  48^;  Kidd  v.  H<nry,  28  Fed.  Rep.  773; 
Life  Aeso.  of  America  v.  BoogJier,  8  Mo.  App. 
178;  Baltimore  Oar   Wheel  Co.  ▼-.J^mw,  29 
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Fed.  Rep.  95 ;  Mauger  ▼.  Dick,  66  How.  Pr. 
132 ;  Sivher  Mfg.  Co,  v.  Domestic  Seteing  Maeh, 
Co,  49  Ga.  70,  15  Am.  Rep.  674.  However 
we  do  not  concur  in  the  construction  of  the 
complaint  insisted  unon  by  the  appellant. 
The  complaint  before  us  involves  more  than 
libel  of  title.  It  char/^es  the  false  and  ma- 
licious destruction  of  the  api>el lee's  property 
rights,  in  injuring  its  business,  deterring 
others  from  dealing  with  it,  and  rendering 
valueless  its  inventions  and  improvements, 
its  investments  and  manufactures.  It  is 
more  than  a  mere  libel  not  interfering  with 
property  rights.  The  distinction  between 
the  two  classes  of  cases  is  made  and  enforced 
by  Mr,  Justice  Blodgett  in  Emack  v.  Eane, 
84  Fed.  Rep.  46.  In  that  case  in  speaking 
of  Kidd  v.  Horry,  supra,  it  was  said :  •*  The 
principle  of  this  case,  concisely  stated,  is 
that  a  court  of  equity  has  no  lurisdiction  to 
restrain  the  publication  of  a  lioel  or  slander. 
But  it  seems  to  me  the  case  now  under  con- 
sideration is  fairly  di£Ferent  and  distinguish- 
able from  the  cases  relied  upon  by  the  de- 
fendants in  what  seems  to  me  a  material  and 
vital  feature.  In  Kidd  v.  Barry,  the  owner 
of  a  patent  sought  the  interference  of  a  court 
of  equity  to  restrain  the  defendants  from 
publishing  and  putting  in  circulation  state- 
ments challeneing  the  validity  of  his  patent 
and  of  his  title  hereto,  on  the  ground  that 
such  publications  were  libelous  attacks  upon 
his  property.  Here  the  complaint  seeks  to 
restrain  the  defendant  from  making  threats 
intended  to  intimidate  the  complainant's 
customers,  under  the  pretext  that  the  com- 
plainant's goods  Infringe  a  patent  owned  or 
controlled  by  the  defendant,  and  threats  that 
if  such  customers  deal  in  complainant's 
ffoods  they  will  subject  themselves  to  a  suit 
for  such  infringement ;  the  bill  charging,  and 
the  proof  showing,  that  these  charges  of  in- 
fringement are  not  made  in  good  raith,  but 
with  a  malicious  intent  to  injure  and  destroy 
the  complainant's  business.  While  it  may  be 
that  the  owner  of  a  patent  cannot  invoke  the 
aid  of  a  court  of  equity  to  prevent  another 
person  from  publishing  statements  denying 
the  validity  of  such  patent  by  circulars  to 
the  trade  or  otherwise,  yet  if  the  owner  of  a 
patent,  instead  of  resorting  to  the  courts  to 
obtain  redress  for  alleged  infringements  of 
his  patent,  threatens  all  who  deal  in  the 
goods  of  a  competitor  with  suits  for  infringe- 
ment, thereby  intimidating  such  customers 
from  dealing  with  such  competitor,  and  de- 
stroying his  competitor's  business,  it  would 
seem  to  make  a  widely  different  case  from 
Kidd  V.  Horry,  and  that  such  acts  of  in- 
timidation should  fall  within  the  preventive 
reach  of  a  court  of  equity.  It  may  not  be 
libelous  for  the  owner  of  a  patent  to  charge 
that  an  article  made  by  another  manufacturer 
infringes  his  patent ;  and  notice  of  an  alleged 
infringement  may,  if  ^iven  in  good  faith, 
be  a  considerate  and  kind  act  on  the  part  of 
the  owner  of  the  patent ;  but  the  gravamen  of 
this  case  is  the  attempted  intimidation  by 
defendant  of  complainant's  customers,  by 
threatening  them  with  suits  which  defendant 
did  not  intend  to  bring,  and  this  feature  was 
not  involved  in  Kidd  v.  Horry,  I  cannot  be- 
lieve that  a  man  is  remediless  against  per- 
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sistent  and  continued  attacks  upon  his  bust* 
ness  and  property  rights  in  his  business,  such 
as  have  been  perpetrated  by  these  defendanta 
against  the  complainant,  as  shown  by  tha 
proofs  in  this  case.  It  shocks  my  sense  of 
justice  to  say  that  a  court  of  equity  cannot 
restrain  svstematic  and  methodical  outrages* 
like  this  bv  one  man  upon  another's  property 
rights.  If  a  court  of  equity  cannot  restrain, 
aif  attack  like  this  upon  a  man's  business^ 
then  the  party  is  certainly  remediless,  be* 
cause  an  action  at  law  in  most  cases  would 
do  no  good,  and  ruin  would  be  accomplished 
before  an  adjudication  would  be  reached. 
.  .  .  Redress  for  mere  personal  slander  or 
libel  may  perhaps  properly  be  left  to  the 
courts  of  law,  because  no  falsehood,  however 
gross  and  malicious,  can  wholly  destroy  a 
man's  reputation  with  those  who  know  him  'r 
but  statements  s  and  charges,  intended  to 
frighten  away  a  man's  customers  and  in- 
timidate them  from  dealing  with  him,  may^ 
wholly  break  up  and  ruin  him  financially, 
with  no  adequate  remedy  if  a  court  of  ecjuity 
cannot  afford  protection  by  its  restraining 
writ."  Little  nas  been  said  by  the  learned 
judge  in  that  case  which  is  not  fully  ap- 
plicable in  this  case,  and  here  we  have  aa 
element  not  included  in  that  case,  namely, 
the  insolvency  of  the  appellant,  whereby  aa 
action  at  law  would  be  wholly  inadequate. 
In  the  case  of  Life  Amo:  of  America  v.  Boogher, 
supra,  it  was  held  that  insolvency  did  not 
enlist  the  aid  of  a  court  of  equity,  but  we 
are  disinclined  to  accept  that  case  as  au- 
thority. It  is  not  only  out  of  line  with  the 
holdings  of  this  court  upon  that  question, 
but  it  holds  that  the  constitutional  guaranty 
of  the  freedom  of  the  press  and  of  speech  fs 
a  protection  to  one  against  equitable  inter- 
ference in  publishin'g  false  and  injurious 
statements.  In  neither  of  these  positions  can 
we  believe  it  sound. 

It  is  urged  that  the  lower  court  erred  in 
refusing  a  change  of  venue  in  the  cause  from 
the  special  judge  before  whom  it  was  set  by 
the  regular  judge,  a  change  having  been^ 
taken  from  such  regular  judge.  The  affidavit 
in  support  of  the  motion  so  denied  did  not 
set  out  any  statutory  cause  for  such  chan^, 
but  stated  the  employment  of  such  special 
judge  as  counsel  for  some  of  the  parties  ia 
the  former  proceeding  involving  the  question 
of  the  ownership  of  the  patent.  While  a 
breach  of  propriety  to  have  accepted  the 
special  appointment  under  such  circum- 
stances, we  are  not  enabled  to  say  that  the  ap- 
pellant  was  harmed  by  the  denial  of  hia 
application.  If  the  affidavit  had  stated  a 
statutory  cause  for  the  change,  it  should  have 
been  denied  under  the  rule  that  but  one 
change  is  allowable.  Rev.  Stat.  1881,  §413. 
Certainly,  the  special  affidavit  did  not  make 
a  stronger  showing  than  one  including  the 
statutory  causes. 

Under  the  claim  of  rebutting  the  inference 
of  malice  in  publishing  the  circulars  com- 
plained of,  and  to  prove  the  truth  of  the 
statements  in  such  circulars,  the  appellant 
sought  to  prove  a  ruling  of  the  postmaster 
general,  upon  which  the  local  postmaster  was 
ordered  to  deliver  to  the  appellant  mail  ad- 
dressed to  the  appellee.  We  are  unable  ta 
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obflerre  the  force  of  either  claim  in  support 
of  the  offered  evidence.  The  postmaster 
ffeneral  had  no  authority  to  decide  between 
uie  conflicting  claims  of  ownership  to  the 
patent,  and  the  effect  of  any  holding  by  that 
officer  could  be  no  justification  or  excuse  for 
publishing  an  injurious  claim  of  title  and 
false  demand  for  royalties  when  the  proper 
courts  were  open  to  him,  and  when  in  one  of 
such  courts  an  adverse  decision  had  already 
been  rendered.  There  had  been  no  effort  to 
disprove  the  truth  of  appellant's  statements 
of  the  postmaster  general ' s  ruling.  The  rul  - 
ing  was  used  in  the  statements  manifestly  for 
the  purpose  of  lending  force  to  the  appel- 
lant's claim  of  ownership,  but  the  ruline 
could  give  no  real  strength  to  his  claim,  and 
could  furnish  no  such  advise  to  the  appellant 
as  would  excuse  the  publications. 

The  appellant  complains  of  the  exclusion 
of  a  deed  of  assignment  to  him  bv  one  Rose, 
offered  in  defense  of  his  claim  of  title  adverse 
to  that  asserted  by  the  appellee.  The  deed 
is  not  in  the  record,  and  we  have  no  means 
of  judging  of  its  relevancy.  If  it  antedated 
the  indgment  in  the  former  case,  the  issue 
arisrhg  upon  it  was  there  determined  ad- 
versely to  him,  and  he  could  not  again  as* 
Bert  it  in  this  action,  thereby  collaterally  at- 
tacking the  former  decree.  Nor  can  we  say 
that  a  decree  in  disregard  of  such  deed  was 
unconscionable,  as  counsel  insists.  We  do 
not  know  that  the  former  decree  was  in  dis- 
regard of  the  deed.  It  may  have  been  found 
to  have  been  a  forgery,  or  to  have  lapsed  for 
nonpayment  of  the  consideration,  or  set  aside 


as  procured  b^  fraud.  To  permit  an  inquiry 
as  to  the  justice  of  the  former  decree  in  its 
effect  upon  the  assignment  would  introduce 
a  collateral  inquiry,  one  that  appellant  was 
bound  to  make  upon  appeal,  or  by  other 
direct  proceeding.  It  is  urged  that,  defend- 
ing the  former  suit  as  a  poor  person,  appel- 
lant was  assigned  unskilled  counsel,  by 
whose  mistake  the  deed  was  not  introduced 
in  evidence,  and  that  his  interests  were 
thereby  unjustly  defeated.  In  the  absence 
of  fraud,  the  appellant  was  bound  by  the 
decree,  and  for  fraud  his  remedy  is  not 
against  the  appellee  by  collateral  inquiry. 
It  is  further  complaint  that  the  trial  court 
erred  in  excluding  as  evidence  a  transcript 
of  certain  proceedings  in  the  circuit  court 
of  the  United  States  for  the  district  of  In- 
diana in  support  of  his  assertion  of  former 
adjudication  of  title  in  his  favor.  The  bill 
of  exceptions  etates  the  offer  of  a  transcript, 
but  the  same  is  not  made  part  of  the  bill  of 
exceptions,  and  we  are  deprived  of  any  means 
of  judging  of  its  relevancy.  We  are  not  at 
liberty  to  decide  such  questions  upon  the 
statement  of  counsel  to  this  court  or  to  the 
lower  court  as  to  the  contents  of  a  transcript 
or  other  document. 

The  questions  already  passed  upon  render 
it  unnecessary  to  inquire  whether  the  decree 
was  contrary  to  law.  The  record  discloses 
no  error  for  which  the  decree  of  the  lower 
court  should  be  reversed,  and  the  same  is 
therefore  affirmed, 

Howard,  J.,  did  not  participate  in  this 
case. 
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^1«  The  state  courts  have  not  lost  their 
inrisdiction  of  tbe  subject-mattor  of  actions 
airaiiiBt  carriers  because  of  interstate  sblpmentH 
by  reason  of  tbe  fact  that  congress  has  leffislated 
upon  tbe  subject. 

••  A  railroad  company,  in  the  earriaf^ 
of  ^oods*  is  subject  to  the  liability  of  a 
common  carrier*  and  must  answer  for  all 
Josses  not  occasioned  by  tbe  act  of  God  or  tbe 
public  enemy,  and  cannot,  in  this  state,  by  spe- 
cial contract,  limit  or  relieve  itself  from  this  lia- 
bility. 

8.  The  flkct  that  the  contract  was  for 
the  csarria^e  of  ^oods  from  a  point  in  this 
state  to  a  point  in  another  state  does  not  change 
therulSb 

(November  2S»  18Q8.) 
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ERROR  to  tbe  Dislrict  Court  for  Adams 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
value  of  goods  lost  while  in  possession  of  de- 
fendant or  a  connecting  canier  for  transporta- 
tion.   Affirmed, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Me8»r»,  John  M.  Thurston,  W.  R. 
Kelly  and  E.  P.  Smith,  for  plaintiff  in 
error: 

It  is  alleged  that  the  bill  of  lading  was  not 
the  contract,  that  plaintiff  did  not  know  of  nor 
consent  to  the  terms  thereof,  that  defendant's 
agent  asked  them  to  sign  a  receipt  for  the 
goods,  and  that  they  did  so  without  reading  it, 
supposing  it  to  have  been  a  receipt.  That  de- 
fendant's agents  did  not  call  their  attention  to 
the  contents  thereof,  and  that  he  "fraudulently 
concealed"  from  them  the  terms  thereof;  that 
the  release  clause  was  not  called  to  their  atten- 
tion, and  that  the  insertion  thereof  was  a 
fraudulent  attempt  by  defendant  to  limit  the 
contract  actuallv  made. 

There  is  absolutely  no  proof  tending  to  sup- 
port the  allegation  of  fraudulent  concealment, 


NoTS.— The  above  decision  seems  to  add  a  new 
point  to  tbe  law  of  interstate  commerce,  in  decid- 
ing that  such  commerce  is  subject  to  tbe  law  of  tbe 
state  as  expressed  in  its  constitution  and  statutes 
denying  tbe  ri|?bt  to  limit  the  liability  of  carriers. 
These  provisiona  seem  to  fo  somewhat  beyond 
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the  common  law  as  held  in  mos  t  states  and  in  the 
federal  courts:  but  we  understand  tbe  decision  to 
be  that  federal  statutes  or  decisions  on  this  ques- 
tion cannot  control  even  in  tbe  case  of  interstate 
shipments,  especially  in  respect  to  the  liability  of  a 
corporation  of  tbe  atate.  ^^^^^  by  V^OOg  IC 
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or  of  any  act  of  omission  or  commission  on  the 
part  of  defendant's  agent  amounting  to  or 
tending  to  show  fraud,  or  any  other  thing  oat- 
aide  of  a  proper  and  fair  conduct  of  the  matter 
in  hand. 

It  conclusively  appears  that  plaintiff  knew 
a.11  about  the  uaes  and  purposes  of  such  docu- 
ments, and  that  in  his  business  he  had  become 
familiar  with  it  They  were  made  out  in  du- 
plicate in  his  presence,  after  he  had  twice  ap- 
plied for  such  documents,  and  after  discussion 
of,  at  least,  some  of  the  conditions  thereof, 
signed  in  duplicate  and  mutually  deliyered. 
He  had  ample  time  and  opportunity  to  and 
•did  in  fact  examine  them.  After  this  the  de- 
fendant entered  upon  the  performance  of  the 
•contract,  and  promptly  and  fully  upon  its  part 
•complied  therewith.  Under  such  circum- 
stances plaintiff  cannot  now  be  heard  to  deny 
that  be  made  it,  or  to  offer  as  evidence  of  an- 
other contract  the  verbal  negotiations  of  the 
parties  which  resulted  in  the  written  contract. 

Delaney  v.  Linder,  22  Neb.  280;  Marrissey 
T.  Sehindler,  18  Neb.  672;  Clarke  v.  Omaha  d 
8.  W,  R,  Co.  6  Neb.  822;  Hamilton  v.  ThraU, 
7  Neb.  210;  Dodge  v.  Kiene,  28  Neb.  216. 

The  facts  in  law  estopping  the  plaintiff  to 
•deny  the  contract,  the  court  should  have  en- 
forced it. 

Taylor  v.  Fox,  16  Mo.  App.  627;  Mulligan 
v.  Illinois  Cent.  B.  Co.  86  Iowa,  181,  14  Am. 
Rep.  614;  St.  Louie,  K.  C.  A  K  B.  Go.  ▼. 
Cleary,  77  Mo.  684,  46  Am.  Rep.  18;  2  Rorer, 
Railroads,  p.  1819;  Wheeler,  Modern  Law  of 
Carriers,  p.  22;  3  Wood,  Railway  Law,  p.  1578, 
note;  Hutchinson,  Carr.  §  24l,  p.  240;  Cincin- 
nati, H.  <fc  T>.  R.  Co.  V.  Pontius,  19  Ohio  St. 
1322,  2  Am.  Rep.  891;  8t.  Louis,  K.  C.  &  N.  R. 
Co.  V.  Cleary,  supra;  Hopkins  v.  St.  Louis,  L 
M.  A  8.  R.  Co.  29  Kan.  544;  Bank  of  Ken- 
tveky  V.  Adams  Exp.  Co.  98  U.  S.  175,  28  L. 
■ed.  872. 

It  not  appearing  that  any  fraud  or  imposi- 
tion was  practiced,  or  that  any  mistake  inter- 
vened, the  plaintiff  must  be  conclusively  pre- 
sumed to  have  become  acquainted  with  its 
contents,  and  if  he  did  not  do  so  the  conse- 
<}uence8  of  his  folly  and  negligence  must  rest 
upon  himself.  Courts  cannot  undertake  to 
relieve  parties  from  the  effects  of  such  inatten- 
tion and  want  of  care.  If  once  they  should 
«nter  this  doubtful  domain,  it  is  impossible  to 
foresee  to  what  lengths  their  interference 
might  be  pressed,  or  of  what  limits  it  would 
Anally  admit. 

Mulligan  v.  Blinois  Gent.  B,  Co.  86  Iowa, 
188,  14  Am.  Rep.  514:  Robinson  ▼.  Merchants 
Despatch  Transp.  Co.  45  Iowa,  470;  Ooeiter  v. 
Pickett,  61  Ala.  887;  Dawson  v.  Burrus,  73 
Ala.  Ill;  Western  R  Co.  v.  Harwell,  91  Ala. 
340. 

If  a  bill  of  lading  is  delivered  to  the  shipper 
at  the  time  when  the  carrier  receives  the  goods 
all  prior  negotiations  are  merged  in  the  writ- 
ing and  the  shipper  is  charged  with  notice  of 
its  contents.  The  writing  becomes  the  sole 
«vidence  of  the  undertaking. 

Barber  v.  Brace,  8  Conn.  9,  8  Am.  Dec.  149; 
(y Bryan  v.  Kenney,  74  Mo.  125;  Hill  v.  Syra- 
^mse,  B.  AN.T.B.  Co.  78  N.  Y.  851,  29  Am. 
Rep.  163;  Oermania  F.  Ins.  Co.  v.  Memphis  dk 
C.  B.  Co.  72  N.  Y.  90,  28  Am.  Rep.  113;  Snow 
T.  Indiana,  R  d  W.  R  Co.  IQ9  Ind.  422; 
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Eirkland  v.  Dinsmore,  62  N.  Y.  171,  20  Am, 
Rep.  476;  Louiwille,  E.  A  8t.  L.  Consol.  R 
Co.  V.  Wilson,  4  L.  R  A.  244, 119  Ind.  859. 

The  legal  effect  of  an  instrument  cannot  be 
avoided  by  showing  that  it  was  signed  in  igno- 
rance of  its  contents,  when  the  person  who 
signed  it  did  not  read  it  or  if  unable  to  read, 
did  not  ask  to  have  it  read,  in  the  absence  of 
some  fraud  or  deceit  or  misrepresentation,  hav- 
ing been  practiced  upon  him. 

Taylor  v.  Fleekenstein,  80  Fed.  Rep.  99; 
WaOaee  v.  Chicago,  St.  P.  M.  dk  0.  B.  Co.  67 
Iowa,  647;  MeKinney  v.  Herriek,  66  Iowa, 
414;  GuUih&r  v.  Chicago,  B.  L  db  P.  R  Co.  69 
Iowa,  416;  Western  B.  Go.  v.  ffanoeU,  91  Ala. 
840,  46  Am.  &  Eng.  R.  R.  Cas.  858;  Pacifle 
Guano  Go.  v.  Anglin,  82  Ala.  492;  Cannon  v. 
Lindsey,  85  Ala.  198. 

A  party  who  signs  a  written  contract  with- 
out reading  it,  or  causing  it  to  be  read  to  him, 
when  there  is  an  opportunity  afforded  him  of 
doing  so,  is  guilty  of  such  negligence  as  will 
prevent  him  from  escaping  from  the  legal  ef- 
fect of  the  contract. 

KeUer  v.  Orr,  106  Ind.  406:  MeCormack  V. 
Molburg,  48  Iowa,  561;  Nebeker  v.  Cutsinger, 
48  Ind.  486;  York  Mfg.  Go.  v.  Illinois  Cent.  R 
Go.  70  U.  S.  8  Wall.  118.  18  L.  ed.  172;  Squire 
V.  New  York  Cent.  B.  Go.  98  Mass.  239,  98 
Am.  Dec.  162;  Grace  v.  Adams,  100  Mass. 
605,  1  Am.  Rep.  181,  97  Am.  Dec.  117;  Steers 
v.  Liverpool  88.  Go.  57  N.  Y.  1,  15  Am.  Rep. 
468;  Long  v.  New  York  Cent.  B.  Go.  50  N.  Y.  77; 
Kirkland.Y.  Dinsmore,  62  N.  Y.  171,  20  Am. 
Rep.  475;  Belger  v.  Dinsmore,  61  N.  Y.  166. 
10  Am.  Rep.  575;  McMillan  v.  Michigan  8.  db 
N.  L  B.  Co.  16  Mich.  79,  98  Am.  Dec.  208. 

A  carrier  mav  by  express  contract  limit  his 
liability,  provided  the  limitation  is  just  and 
reasonable. 

8  Wood,  Railway  Law,  |8  425,  1676.  See 
also  Hutchinson,  Carr.  §§  222,  244  et  seq.;  and 
Wheeler's  Modem  Law  of  Carriers,  p.  221. 

A  railroad  company  may  limit  its  liability  at 
a  common  carrier  to  the  line  of  its  own  road 
by  express  contract. 

Detroit  A  M.  B.  Co.  v.  Farmers  A  M.  Bank, 
20  Wis.  123;  Mulligan  v.  Blinois  Gent.  B.  Co. 
86  111.  181. 14  Am.  Rep.  514;  Jones  v.  Cindn- 
nati,  8.  AM.  R  Co.  89  Ala.  876,  46  Am.  <S( 
Eng.  R.  R,  Cas.  821;  Piedmont  Mfg.  Go.  v.  Col- 
umbia A  G.  B.  Co.  19  S.  C.  850, 16  Am.  &  Ene. 
R.  R.  Cas.  194;  8  Wood,  Railway  Law,  1575. 
and  note;  Grit  v.  Minneapolis  A  8t.  L.  R  Go. 
86  Minn.  896;  Hunter  v.  Southern  Pac.  B.  Go, 
76  Tex.  195;  Harris  v.  Grand  Trunk  R  Go^ 
15  R.  L  871. 

The  service  to  be  rendered  was  that  of  trans- 
porting the  goods  from  Hastings,  Nebraska, 
to  Grants'  Pass,  Oregon.  The  contract  was 
one  relating  to  interstate  business.  The  serv- 
ice itself,  and  the  contract  in  relation  thereto, 
were  subject  to  the  terms  and  conditions  of  the 
Act  of  Congress. 

There  is  no  reason  why  the  supposed  inhibi- 
tion of  the  Nebraska  constitution  should  now 
be  applied  to  determine  the  rights  of  parties 
who  have  made  a  contract  relating  to  the  busi- 
ness of  interstate  commerce. 

Hart  V.  Pennsylvania  B.  Co.  112  U.  8.  881, 
28  L.  ed.  717;  Wabash,  St.  L.AP.B  Go.  v.  11- 
linois,  118  U.  8.  657,  80  L.  ed.  244, 1  Intexa. 

Com.  Rep.  81.  r-ir^on^ 
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The  CoDstitution  of  the  UDited  States  hav- 
JDg  given  to  the  courts  the  power  to  regulate 
•commerce,  not  only  with  foreign  nations  but 
«mong  the  several  states,  that  power  is  neces- 
«anly  exclusive  when  the  subjects  that  are  na- 
tional in  their  character  admit  only  of  one  uni- 
form system  or  plan  of  regulation. 

BolflnM  V.  8/telbp  County  Tax.  Dist.  120  U. 
8.  492.  80  L.  ed.  695,  1  Inters.  Com.  Rep.  45; 
Lelaup  V.  Mobile,  127  U.  S.  640,  32  L.  ed. 
511;  Boumian  v.  Chicago  d  K  W.  B.  Co.  125 
U.  8.  465,  81  L.  ed.  700,  1  Inters.  Com.  Rep. 
•838:  Brimmer  v.  Bebman,  3  Inters.  Com.  Rep. 
485,  188  U.  8.  78,  34 L.  ed.  862;  Lyngy,  Afichi- 
gan,  8  Inters.  Com.  Rep.  146,  135  U.  8.  161. 
84  L.  ed.  150:  lAi%y  v.  Hardin,  3  Inters.  Com, 
Rep.  36,  186  U.  8.  100,  34  L.  ed.  128. 

No  appearance  for  defendant  in  error,  Mr. 
-JTolui  M.  Raf(»n  having  been  of  counsel  in 
the  lower  court. 


Irvinet  C.  filed  the  following  opinion: 
Til  plaintiff  in  error  was  a  railroad  com- 
pany operating  a  line  of  railroad  between  8t. 
Joseph,  Mo.,  and  Grand  Island,  Neb.,  and 
passing  through  the  city  of  Hastings,  Neb. 
In  December,  1889,  certain  goods  were  loaded 
into  a  car  at  Hastings  for  shipment  to  Grant's 
Pass,  Or.  These  goods  consisted  of  furniture, 
-wearing  apparel,  and  household  goods,  be- 
longing partly  to  one  Pardee,  and  partly  to 
one  Hart,  and  of  a  stock  of  drugs  and  drug- 
store fixtures  belonging  to  the  defendant  in 
«rror,  Palmer.  The  goods  were  carried  to 
Grand  Island  by  the  plaintiff  in  error,  and 
there  turned  over  to  the  Union  Pacific  Rail- 
way Company,  on  the  line  of  whose  road  the 
cax  was  wrecked,  and  no  part  of  the  goods 
was  ever  delivered  at  Grant's  Pass.  Pardee 
And  Hart  assigned  their  claim  to  Palmer, 
who  brought  suit  in  the  district  court  of 
Adams  county  to  recover  damages  for  the  loss 
of  the  goods.  The  petition  of  the  plaintiff 
below.  In  addition  to  the  foregoing  facts, 
which  are  undisputed,  pleads,  among  oUier 
things,  that  Palmer,  Pardee,  and  Hart  entered 
into  a  verbal  contract  with  the  defendant  to 
transport  said  goods  and  property  to  Grant's 
Pass,  and  there  safely  deliver  them  in  ten 
days,  in  consideration  of  the  sum  of  $200, 
and  that  after  the  goods. were  loaded  into  the 
car  a  paper  was  presented  to  Pardee  for  sig- 
nature, and  he  signed  it  believing  it  to  be  a 
receipt,  and  in  ignorance  of  certain  clauses 
therein  contained ;  that  after  the  goods  were 
turned  over  to  the  railroad  company  for  ship- 
ment, and  the  freight  of  $200  paid,  the  rail- 
road company's  agent  stated  to  the  owners 
that  the  $200  might  not  be  enough  to  pay  the 
freight,  and  extorted  from  the  owners  a  prom- 
ise that,  in  case  the  freight  should  exceed 
#200,  they  would  pay  the  excess;  that  the 
paper  referred  to  'was  not  the  contract  of 
shipment,  but  that  the  contract  was  as  first 
stated,  and  that  the  contents  and  limitations 
of  the  paper  were  fraudulently  concealed 
from  the  owners  of  the  goods.  The  paper 
referred  to  was  in  fact  a  bill  of  lading,  and 
the  clauses  in  regard  to  which  fraud  was  al- 
leged were  two :  The  first  was  that  the  rail- 
road company  assumed  no  liability  beyond 
the  end  of  its  own  line;  that  is,  at  Grand 
Island,  Neb.  The  other  is  as  follows :  **■  One 
^L.R.A.  S 


car  emigrant  outfit  O.  R.  Rel'd  val.  of  $5. 
per  cwt.  in  case  of  total  loss  8.  L.  &  C. " 

The  answer,  so  far  as  it  is  material,  may 
be  analyzed  as  follows :  First.  That  the  rail- 
road was  engaged  in  the  business  of  interstate 
commerce,  and  that  this  was  an  interstate 
shipment,  and  not  within  the  jurisdiction  of 
the  state  courts.  Second.  That  the  bill  of 
lading  constituted  the  contract  between  the 
parties,  that  the  first  provision  quoted  ex- 
empted the  defendant  beyond  the  end  of  its 
own  line,  and  that  there  was  no  fraud  or 
concealment.  Further,  that  the  somewhat 
cabalistic  letters  and  words  qUbted  from  the 
bill  of  lading  meant,  and  were  understood  to 
mean,  owner's  risk  released  to  the  value  of 
five  dollars  per  hundred- weight  in  case  of 
total  loss,  and  that  the  shippers  were  to 
load  and  count  the  goods.  Third.  That  the 
contract  between  the  parties  contemplated 
merely  the  shipment  of  an  emigrant  outfit, 
which  was  understood  to  mean  household 

?^oods  alone,  and  that  the  stock  of  drugs  waa 
raudulently  loaded  into  the  car ;  the  estab- 
lished rate  on  a  car  containing  drugs  being 
very  much  greater  than  the  establiuied  rate 
on  an  emigrant  outfit.  Fourth.  That,  under 
the  interstate  commerce  law,  false  representa- 
tions as  to  the  contents  of  the  package,  with 
the  consent  and  connivance  of  the  carrier  or 
its  agent,  is  constituted  a  misdemeanor,  and 
bars  the  plaintiff  from  relief. 

The  evidence  upon  the  part  of  the  plaintiff 
tends  to  show  that  Pardee  and  Hart  went  to 
the  agent  of  the  company  at  Hastings,  stating 
to  him  that  they  wished  to  ship  their  house- 
hold goods  and  stock  of  drugs,  and  asked 
him  for  the  rate  to  Grant's  Pass  upon  the  car- 
load ;  that  the  agent  informed  them  that  th« 
rate  would  be  $200,  and  that  there  would  be 
nothing  to  pay  at  the  other  end  of  the  line; 
that  thereupon  the  goods  were  loaded  upon 
a  car  fumi&ed  by  the  railroad  company  for 
that  purpose;  that,  after  the  loading  waa 
complete,  Purdee  and  Palmer  went  to  the 
agent  for  the  bill  of  lading ;  that  the  agent 
told  .them  that,  inasmuch  as  the  drugs  had 
been  loaded  upon  the  car,  he  was  not  sure 
that  $200  would  pay  the  freight,  but  that  he 
would  mark  upon  the  bill  of  lading  a  receipt 
for  the  $200,  to  apply  on  the  freignt,  and  if 
there  was  more  to  pay  it  must  be  paid  at  the 
other  end  ;  that  they  consented  to  this  because 
there  was  no  other  course  left  open  to  them  ; 
that  the  bill  of  lading  was  then  handed  to 
them,  and  Pardee  signed  it,  none  of  the  own- 
ers reading  its  conditions,  or  having  his  at- 
tention called  thereto.  Upon  the  part  of  the 
railroad  company  the  testimony  tends  to  show 
that,  at  the  first  interview,  nothing  was  said 
about  the  stock  of  drugs,  but  that,  when 
Pardee  came  for  the  bill  of  lading,  the  aeent 
told  him  that  he  would  not  give  him  a  clear 
bill  of  lading,  for  he  had  reason  to  believe 
that  **  there  was  other  stuff  in  the  car  besides 
household  goods, "  but  would  accept  $200,  to 
be  applied,  the  owners  to  pay  the  difference 
at  the  other  end ;  that  Palmer  then  handed 
him  $200,  and  Pardee  signed  the  bill  of  lad- 
ing in  duplicate. 

The  case  was  submitted  to  the  jury  under 
long  instructions,  the  general  effect  of  which 
was  to  submit  the  question  as  to  whether  the 
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oral  agreement  pleaded,  or  the  bill  of  lading, 
constituted  the  contract  between  the  parties ; 
further,  to  instruct  the  jury  that  under  the 
laws  of  this  state  no  limitations  upon  the 
liability  of  a  common  carrier  could  be  im- 
posed, except  upon  proof  that  such  limita- 
tions had  been  called  to  the  attention  of  the 
shipper,  and  by  him  expressly  assented  to, 
and  submitted  to  the  jury  whether  or  not 
attention  had  been  called  to  the  limitations 
and  assent  obtained.  There  was  a  verdict 
for  the  piaintiif  in  the  sum  of  $5,461.53. 

1.  The  auction  of  jurisdiction  was  first 
raised  by  demurrer  to  the  petition,  and  then 
by  answer.  The  theory  of  the  railroad  com- 
pany in  this  regard  seems  to  be  that,  the 
shipment  being  nrom  one  state  to  another,  it 
became  subject  solely  to  the  laws  of  the 
United  States.  If  that  were  so,  it  would 
not  oust  the  court  of  jurisdiction.  It  would 
only  determine  upon  what  principles  of  law 
the  rights  of  the  party  would  depend.  The 
record  shows  that  an  attempt  was  made  to 
remove  the  case  to  the  federal  court ;  that  the 
court  refused  to  order  the  removal.  Never- 
theless, it  would  appear  that  an  order  of  re- 
moval must  have  been  obtained  from  some 
source,  for  there  is  in  the  record  an  order  of 
the  federal  court  remanding  the  case  to  the 
district  court  of  Adams  county.  These  pro- 
ceedings are  a  part  of  the  law  of  the  case 
and  conclusively  determine  the  question  of 
jurisdiction  in  favor  of  the  plaintiff. 

2.  The  questions  of  law  in  regard  to  the 
transaction  are  discussed  in  the  briefs  under 
a  number  of  heads  relating  to  objections  to 
the  evidence,  and  to  the  instructions  of  the 
court.  To  state  each  in  its  order  would  con- 
sume much  space,  and  a  detailed  considera- 
tion is  unnecessary,  for  the  reason  that  all 
these  exceptions  and  assignments  of  error 
relate  to  a  very  few  main  questions.  Great 
stress  is  laid  upon  the  point  that  the  bill  of 
lading  must  be  treated  as  the  conclusive  evi- 
dence of  the  contract  between  the  parties, 
and  that  parol  evidence  was  not  admissible 
to  show  a  prior  verbal  contract  contrary  to 
the  terms  of  the  bill  of  lading.  In  this  con- 
nection it  is  also  urged  very  strenuously  that 
the  court  erred  in  submitting  the  question 
raised  by  this  evidence  to  the  jury ;  further. 
It  is  urged  that  the  instructions  to  the  court 
are  conflicting;  and,  still  further,  that  the 
limitations  imposed  by  the  bill  of  lading: 
upon  the  carrier's  liability  are,  upon  prin- 
ciples of  common  law,  valid  obligations,  and 
that  thev  must  be  enforced,  in  the  absence 
of  acMial  misrepresentations  or  concealment, 
which,  it  is  contended,  the  evidence  does  not 
establish.  Numerous  authorities  are  cited 
upon  both  sides  upon  these  points.  A  single 
consideration  disposes  of  all  of  these  ques- 
tions. Under  the  law  of  Nebraska,  whatever 
the  law  may  be  elsewhere,  it  is  beyond  the 
power  of  a  common  carrier,  by  such  provis- 
ions as  appear  in  the  bill  of  lading,— assum- 
ing it  to  be  the  contract  of  the  parlies, — to 
so  limit  its  liability.  In  Atehuon  d  N.  R. 
Co.  V.  Washburn,  5  Neb.  117,  it  is  said: 
*'The  common  law  fixes  the  degree  of  care 
and  diligence  due  from  railroad  companies 
as  common  carriers ;  and  a  failure  to  exercise 
this  care  and  diligence  is  negligence,  with- 
22  L.  K.  A. 


out  any  legal  distinction,  as  being  gross  or 
ordinary. "  That  the  better  rule  of  law,  sus- 
tained by  the  weight  of  authority,  is  that 
**it  is  affainst  the  policv  of  the  law  to  allow 
stipulations  which  will  relieve  the  company 
from  the  exercise  of  that  care  and  diligence, 
or  which,  in  otJier  words,  will  excuse  them, 
for  negligence  in  the  performance  of  tliat 
duty.**  This  case  arose  before  the  Constitu- 
tion of  1875  went  into  force.  By  article  11, 
section  4,  of  th£,t  Constitution,  it  is  provided 
that  *'the  liability  of  railroaid  corporations, 
as  common  carriers  sh'^ll  n^ver  be  limited.* 
While  the  writer  might,  if  the  question  wer» 
a  new  one,  construe  this  provision  as  simply 
a  restriction  upon  the  legislature  against  tho 
limitation  of  carriers'  liaoilities  by  law,  and 
not  as  preventing  such  limitation  by  special 
contract,  the  question  is  no  longer  an  open 
one,  and  has  otherwise  been  determined.  Id 
Missouri  Pac,  B,  Co,  ▼.  VandsJoenUr,  26  Neb. 
222,  3  L.  R.  A.  129,  by  contract,  the  railroad 
company  sought  to  relieve  itself  from  liabil- 
ity for  injury  to  livestock,  unless  notice  in 
writine  ^ere  given  before  the  removal  of  the 
stock  irom  its  place  of  delivery.  This  pro- 
vision of  the  constitution  was  there  consid- 
ered and  discussed.  The  court,  speaking 
through  Judge  Cobb,  says:  **So  I  conclude 
that  the  object  and  intent  of  the  convention 
in  proposing,  and  of  electors  in  adopting, 
this  provision  of  the  constitution  here  re- 
ferrea  to,  was  to  put  it  out  of  the  power  of 
railroads,  as  common  carriers,  to  limit  their 
liability  as  such  by  special  agreement  with 
shippers,  and  thus  remove  from  their  officers- 
and  agents  all  temptation  to  effect  such  ex- 
emption from  liability,  and  the  loss  and 
damage  to  property  which  might,  of  neces- 
sity, follow  the  release  of  their  responsibil- 
ity, and  that  of  their  agents,  therefor.  See 
AtMson  A  N,  B,  Oo.  y.  Washburr^,  6  Neb. 
117,  a  case  which  arose  under  the  old  consti- 
tution, but  heard  in  this  court  under  the 
new." 

In  addition  to  this  constitutional  provis- 
ion, section  111,  chap.  16,  Comp.  Stat.,  pro- 
vides that  ''any  railroad  companies  receiving* 
freight  for  txansportation  shall  be  entitled  to 
the  same  rights  and  be  subject  to  the  same 
liability  as  common  carriers."  This  is  a 
portion  of  the  general  incorporation  act, 
under  which  the  plaintiff  in  error  derives  its 
existence  as  a  corporation.  Comp.  Stat., 
chap.  72,  art.  1,  §  5,  provides:  ''No  notice 
either  express  or  implied  shall  be  held  to 
limit  the  liabilities  of  any  railroad  company 
as  common  carriers  unless  they  shall  make  ft 
appear  that  such  limitation  was  actually 
brought  to  the  knowledge  of  the  opposite 
party  and  assented  to  by  him  or  them  in  ex- 
press terms  before  such  limitation  shall  take 
effect.**  This  section  was  discussed  by  the 
court  in  Union  Pac,  R.  Co,  v.  Marston,  80 
Neb.  241,  and  held  to  apply  to  just  such  a 
case  as  this,  where  the  limitation  was  con- 
tained in  a  bill  of  lading  which  the  shipper 
alleged  was  given  after  the  making  of  an  oral 
contract  for  shipment.  Irrespective,  then, 
of  the  question  as  to  whether  there  was  an 
oral  contract,  or  whether  such  oral  contract 
or  the  bill  of  Isding  constituted  the  final  ar- 
rangement between  the  parties,  the  law  of 
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this  state  Is  settled  that  a  common  carrier 
cannot,  eyen  bT  the  terms  of  an  express  con- 
tract, relieve  itself  of  its  common- law  lia- 
bility. It  is  said  that  at  common  law  the 
common  carrier  is  not  liable  for  loss,  in  the 
absence  of  special  contract,  beyond  the  point 
at  which  it  delivers  the  goods  to  a  connect- 
ing carrier.  To  this  it  should  be  added  that 
the  contract  of  the  shipper  was  with  the  car- 
rier first  receiving  the  goods,  and  if  such 
carrier  undertook  to  deliver  the  goods  at 
their  destination,  even  though  it  contem 
plated  doing  so  through  intermediate  car 
riers,  it  assumed  a  liability  of  such  character 
for  every  part  of  the  route.  Many  cases  hold 
that  receiving  goods  marked  for  a  point  be- 
yond the  end  of  the  receiving  carrier's  route 
IS  evidence  of  a  contract  to  deliver  them  as 
marked.  In  this  case  the  bill  of  lading  was 
executed  in  duplicate.  In  one  of  the  copies 
the  destination  was  left  blank.  In  the  other, 
the  langua^re  was:  "Received  of  Palmer 
and  Paraee  the  following  described  package, 
in  apparent  good  order,  marked  and  con- 
signed as  noted  below,  contents  and  value 
unknown,  to  be  transported  to  Qrant's  Pass, 
Or.,  and  delivered  at  the  railroad  depot  at 
that  point.**  Both  copies  in  writing  show 
that  the  goods  were  consigned  to  Pardee  at 
Grant's  Pass,  Or.  The  negotiations  as  to  the 
freight  were,  according  to  the  uncontradicted 
testimony,  with  a  view  .to  prepayment  all  the 
way  through.  Hastings  was  only  twenty- 
four  miles  from  Grand  Island,  where  the  car 
was  delivered  to  the  Union  Pacific ;  and  the 
$200  received  by  the  railroad  company  if  not 
intended  as  a  full  prepayment  of  the  freight 
to  Oregon,  was  certainly  intended  to  apply 
on  the  freight  throughout  the  whole  distance. 
There  is  no  possible  view  of  the  evidence 
from  which  it  could  be  inferred  that  the  rail- 
road company  had  only  contracted  to  deliver 
the  goods  to  the  next  carrier. 

3.  The  plaintiff  in  error  seeks  to  avoid  the 
effect  of  tliese  constitutional  and  statutory  en- 
actments and  Judicial  construction  by  plead- 
ing and  arguing  the  effect  of  the  act  of  con- 
fress  known  as  the  "Interstate  Commerce 
AW, "  and  amendments  thereto.  The  partic- 
ular provision  relied  upon  is  from  the  Act 
of  1089,  as  follows:  "Any  person  or  any 
officer  or  agent  of  any  corporation  or  com- 
pany who  shall  deliver  property  for  trans- 
portation to  any  common  carrier,  subject  to 
the  provisions  of  this  act,  or  for  whom  as 
consignor  or  consignee  any  such  carrier  shall 
transport  property,  who  shall  knowingly  and 
willfully,  by  false  billing,  false  classifica- 
tion, false  weighing,  false  representations  of 
the  contents  or  the 'package,  or  false  report 
of  weight,  or  by  any  other  device  or  means, 
whether  with  or  without  the  consent  or  con- 
nivance of  the  carrier,  its  agent  or  servant, 
obtain  transportation  for  such  property  at 
less  than  the  regular  rates  then  established 
and  in  force  on  the  line  of  transportation, 
shall  be  deemed  guilty  of  fraud,  which  is 
hereby  declared  to  be' a  misdemeanor,  and 
shall,  upon  conviction  thereof,  in  any  court 
of  the  United  States  of  competent  jurisdiction 
within  the  district  within  which  such  offense 
was  committed,  be  subject,  for  each  offense, 
to  a  fine  of  not  exceeding  $5,000  or  imprison- 
22L.R.A. 


ment  in  the  penitentiary  for  a  term  not  ex- 
ceeding two  years  or  both  in  the  discretM>n 
of  the  court. "  Conceding  that  the  construc- 
tion of  such  acts  into  misdemeanors  should 
render  the  contract  contrary  to  public  policy, 
to  such  an  extent  as  to  deprive  the  shipper 
of  his  remedy  against  the  carrier,  the  evi- 
dence wholly  fails  to  make  out  a  case  with- 
in the  section  quoted.  Whatever  false  bill- 
ing there  may  have  been  was  by  the  company 
itself,  as  afl  the  evidence  shows  that  the 
agent  knew  before  the  car  was  moved  after 
loading  that  it  contained  articles  other  than 
household  goods.  Under  the  most  favorable 
construction  of  the  evidence  on  behalf  of  the 
railroad  company,  if  there  was  any  false  rep- 
resentation as  to  the  contents  of  the  "  pacK- 
age,"  its  true  contents  were  known  before 
the  railroad  company  took  charge  of  the  car, 
and^n  agreement  was  made  for  the  payment 
of  any  aaditional  freight  by  reason  of  the 
introduction  of  drugs  into  the  car.  We  can- 
not see,  therefore,  how  this  section,  conced- 
ing it  to  have  the  effect  claimed  for  it  by 
plaintiff  in  error,  could  affect  the  right  of 
recovery.  To  give  it  such  effect  would  be 
to  declare  that  the  section  quoted  absolutely 
protects  a  railroad  company  from  liability 
in  any  case  where  the  shipper  uses  general 
terms  in  describing  the  goods  to  the  carrier 
or  agent,  and  the  agent  paraphrases  such 
language  into  a  technical  phrase,  and  such 
phrase  does  not  correctly  describe  the  goods, 
or  where  the  carrier's  agent,  of  his  own  voli- 
tion, makes  false  statements  of  the  character 
of  the  shipment.  The  section  referred  to 
was  chiefly  designed  as  a  restriction  upon  the 
carrier.  Its  whole  aim  was  to  prevent  false 
billing  or  false  representations  in  order  to 
conceal  discriminations  in  favor  of  particular 
shippers.  It  was  not  intended,  and  should 
not  be  construed,  as  a  means  of  relieving  a 
carrier  from  liability  because  its  own  agents 
have  committed  an  error. 

But  it  is  argued  that,  upon  general  grounds, 
the  whole  subject-matter  of  interstate  trans- 
portation was  by  the  constitution  placed 
within  the  power  of  congress,  and  that  con- 
gress, having  enacted  the  interstate  commerce 
act,  assumed  such  jurisdiction,  and  thereby 
nullified  existing  state  laws;  that  not  only 
the  acts  of  congress  must  be  treated,  upon 
these  subjects,  as  the  supreme  law  of  the 
land,  but  that  the  decisions  of  the  f^eral 
court  must  be  accepted  as  the  final  statements 
of  the  law,  prevailing  against  state  statutes 
and  state  decisions.  Without  discussing  the 
question  as  to  whether  the  federal  decisions 
are  opposed  to  the  constitutional  and  statu- 
tory provisions  of  this  state,  referred  to,  it 
is  sufficient  to  say  that  we  cannot  accept  the 
theory  of  the  railroad  company,  as  above 
outlined.  It  is  admitted  in  the  pleadings 
that  the  company  is  a  corporation  organiz^ 
under  the  laws  of  the  state  of  Nebraska.  The 
time  of  this  organization  does  not  appear, 
but  the  statutory  provisions  date  from  the 
very  earliest  period  of  the  state's  history. 
The  statute  quoted  above  is  a  portion  of  the 
general  incorporation  act  relating  to  rail- 
roads, the  act  under  which  this  company  de- 
rives its  right  to  pxist.  To  say  that  an  act 
of  congress— especially,  one  not,  in  express 
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terms,  contrary  to  these  provisions— shall  be 
given  the  effect  of  nullifying  them,  would 
be  to  say  that  this  state  must  cease  to  exer- 
cise its  sovereign  jiowers  of  creating  corpora- 
tions for  railroad  purposes*  else  it  must  con- 
tent itself  with  creatine  such  corporations 
absolutely  untrammeled  by  conditions,  or 
permit  them  to  exist  subject  only  to  such 
conditions  as  the  congress  of  the  United  States 
may  see  tit  to  impose.  While  this  state  forms 
a  constituent  part'  of  the  Union,  under  its 
present  constitution,  this  court  should  never 
yield  its  consent  to  such  a  doctrine.  If  such 
be  the  law,  it  must  be  declared  by  another 
tribunal ;  and,  in  case  it  should  be  so  de- 
clared, the  exercise  by  the  state  of  its  sover- 
eign power  of  creating  such  corporations 
should,  from  every  motive  of  self-preserva- 
tion, cease. 

4.  In  addition  to  the  general  verdict  ren- 
dered by  the  jury,  there  was  an  attempt  to 
have  certain  special  findinn  returned.  One 
of  the  errors  assigned  is  uie  refusal  of  the 
court  to  mark  upon  the  margin  of  the  sub- 
mission of  those  findings  the  word  ** given.** 
If  the  submission  of  these  findings  amounted 
to  an  instruction,  the  objection  would  be 
purely  technical,  and  the  refusal  of  the  court 
to  use  the  word  **  given**  could  not  operate  to 
the  preludice  of  Uie  plaintiff  in  error.  In- 
stead or  marking  the  submission  given,  the 
court  made  a  note  as  follows:  ''As  I  have 
said  in  the  attached  submission,  I  submit 
these  special  findings  for  you  to  pass  upon ; 
and,  in  the  opinion  of  this  court,  it  would 
be  the  grossest  kind  of  error  to  attempt  to 
control  your  discretion  in  passing  on  these 
special  findings. "  There  also  appears  to  have 
been  indorsed  upon  the  questions  submitted 
a  quotation  of  that  portion  of  the  statutes 
whereby  it  is  permitted  to  the  jury,  in  their 
discretion,  to  return  a  general  or  special  ver- 
dict. Of  the  special  questions  submitted, 
the  first  related  to  the  value  of  the  goods  at 
Hastings,  and  was  answered.  The  second 
related  to  the  value  of  the  goods  at  Qrant*s 
Pass,  Or. ,  at  the  time  when  they  should  have 
been  received  there.    In  answer  to  this,  the 


jury  stated,  **We  do  not  know."  The  other 
questions  related  to  the  freight  rates  under 
different  circumstances.  All  these  questions 
were  answered,  "  We  do  not  know.  **  By  the 
instructions,  the  jur^  was  told  that  if  it 
should  find  for  the  plaintiff  the  verdict  should 
be  for  the  market  value  of  the  goods  at 
Grant's  Pass,  at  the  time  they  should  have 
been  there  delivered,  together  with  interest. 
The  second  question  submitted  was  material 
to  the  case.  The  others  were  entirely  im- 
material, and  the  discharge  of  the  jury  with- 
out answering  them  was  m  no  way  prejudi- 
cial. It  is  urged,  however,  that,  when  the 
jury  answered  that  they  did  not  know  the 
market  value  of  the  goods  at  Grant's  Pass, 
they,  in  effect,  stated  that  they  were  unable 
to  fix  the  measure  of  damages,  and  that  the 
general  verdict  could  not,  therefore,  have 
been  founded  on  the  evidence,  and  in  obedi- 
ence to  the  instructions.  But,  under  the  evi- 
dence given  as  to  the  value  of  the  goods  at 
Grant's  Pass,  no  verdict  less  than  that  re- 
turned could  be  sustained.  There  is  evidence 
tending  to  show  that  the  value  of  the  goods 
at  Hastings  was  less  than  the  value  marked 
upon  an  inventory  offered  in  evidence,  and 
one  witness  testified  that  the  goods  were 
worth  no  more  at  San  Francisco  than  at  Hast- 
ings, but  there  is  nothing  to  show  that  he 
even  had  any  knowledge  of  the  value  at  San 
Francisco.  The  only  competent  evidence  of 
the  value  of  the  goods  at  Grant's  Pass,  Or. , 
fixes  it  at  more  than  $7,000 ;  so  that  the  ver- 
dict rendered  could  not  have  been  affected 
by  any  findings  based  upon  the  evidence  in 
answer  to  the  si)ecial  question  submitted. 

Some  of  the  instructions  do  not  state  the 
law  correctly.  Some  of  them  are  apparently 
conflicting,  but,  in  any  view  of  the  evidence, 
for  the  reasons  already  stated,  no  verdict  dif- 
ferent in  character,  or  less  in  amount,  could 
be  sustained. 

ThejudffmerU  ii  thgrefor$  affirmed. 

BysA,  C,  concurs.  Ra^an,  C,  took 
no  part  in  the  consideration  or  decision  of 
this  case. 
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1  •  The  liberty  to*enter  into  eontraets  by 
which  labor  may  be  employed  in  such 


way  as  the  laborer  may  deem  mostbeDeflolal.  and 
to  others  to  employ  suoh  labor.  Is  neoesBarlly  in- 
cluded in  the  oonstitutional  guaranty  of  the  right 
to  property. 

8.  A  statute  reqairinif  weekly  payment 
of  wages  **by  every  manufaotnrlnflr,  minloi?, 
quarrying,  lumbering,  meroantlle,  street,  elec- 
tric and  elevated  railway,  steamboat,  telegraph. 


Nora.— On  the  rapidly  developlnir  subject  of  the 
constitutionality  of  statutes  restricting'  the  con- 
tracts between  master  and  servant  the  decisions 
are  yet  in  much  conflict.  As  to  the  power  to  restriot 
such  contracts  between  corporations  and  their  em- 
ployte  the  above  decision  is  directly  contrary  to 
that  of  State  v.  Brown  ft  8.  Mfff.  Oo.  (B.  L)  17  L.  B. 
A.8iM. 

As  to  the  olasslflcatton  of  corporations  the  decis- 
ion is  in  harmony  witb  State  v.  Loomis  (Mo.)  21 L. 
B.A.780,  whUeState  V.  GoodwUl  (W.  ya.)6L.B. 
2i  L.  R.  A. 


St>e  al^o  27  L.R.A.718. 


A.  ftjl,  and  State  v.  Fire  Greek  Goal  k  C.  Co.  (W.  Va.) 
6  L.  R.  A.  880,  condemn  similar  discriminations 
which  are  not  confined  to  corporations.  On  tbe 
other  side  is  the  case  of  Hancock  v.  Yaden  (Ind.)  6 
UB.  A.  678. 

Bee  also,  as  to  kindred  decisions.  Com.  v.  Perry 
(Mass.)  14  L.  B.  A.  ftiS,  and  nntt:  Peel  Splint  Goal  Oo. 
V.  State  (W.  Ya. )  17  L.  B.  A.  386;  Bamaey  v.  People 
(111.)  17  Ii.  B.  A.  863;  also  tioCe  to  State  v.  Loomis, 
<upr(b 


Digitized  by 


Google 


1898. 


fiBACBVILLB  COAL  CO.  V.  PBOPLB. 


341 


telephone,  and  municipal  corporation,  and  every 
incorporated  ezpreas  company  and  water  oom- 
pany/*  makes  an  unconstitutional  diBcrimination 
between  those  corporations  and  others  which  are 
erganlaed  for  pecuniary  profit  and  employ  labor. 

8.  Arestrietloaof  the  riyht  of  corpora- 
tions to  Gontraet  with  employes  as  to 
payment  of  wa^ee  requirinir  weekly  payments 
denieB  the  constitutional  rights  of  the  employ^ 
and  does  not  aflTeot  the  corporation  merely. 

4.  Judicial  notice  is  taken  of  the  fttot  that 
many  corporations  are  ortraniaed  and  doing  bnai^ 
nees  in  the  state  outside  of  certain  classes  of  cor- 
porations enumerated  in  the  statute. 

6.  It  is  a  saatter  of  common  kaowledi^ 
that  during  the  year  1808  a  large  number  of  man- 
ufactories were  shut  down  because  of  the  strin- 
gency in  the  money  market. 

6.  Anamendmenttothecharter  of  cer- 
tain corporations  by  providing  for  weekly 
payments  of  wages,  but  not  applying  to  all  cor- 
porations created  under  the  general  law,  is  in 
violation  of  a  constitutional  provision  that  the 
charter  of  no  corporation  shall  be  charged  by 
special;  law* 

(October  26,  laHtf.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Grundy  County  Court  convictiog:  it  of 
violating  the  weekly  payment  law.    Reversed. 

Statement  by  Shope*  J.; 

The  appellant  was  tried  before  a  justice 
of  the  peace,  and  found  guilty  of  violating 
an  act  of  the  legislature  entitled  "An  Act  to 
Provide  for  the  Weekly  Payment  of  Wages 
by  Corporations,"  approved  April  23,  1891, 
and  the  penalty  of  $50  imposed,  for  which 
and  costs  judgmeut  was  rendered  accord- 
ingly. The  case  was  taken  by  appeal  to  the 
county  court  of  Grundy  county,  where  a  trial 
was  held  by  the  court,  a  jury  having  been 
waived,  and  appellant  again  found  guilty, 
and  the  penalty  of  $50  imposed,  and  judg- 
ment entered  for  that  amount  and  costs ;  and 
the  case  ia  brought  here  by  further  appeal. 

The  act  of  the  legislature  above  referred  to 
provides  **  that  every  manufacturing,  mining, 
quarrying,  lumbering,  mercantile,  street, 
electric  and  elevated  railway,  steamboat, 
telegraph,  telephone  and  municipal  corpora- 
tion and  every  incorporat<ed  express  companv 
and  water  company,  shall  pay  weekly  each 
and  every  employ^  engaged  in  its  business 
the  wages  earned  by  such  employ^  to  with- 
in six  days  of  the  date  of  such  payment; 
provided,  however,  that  if  at  any  time  of 
I)ayment  any  employe  shall  be  absent  from 
his  regular  place  of  labor  he  shall  be  entitled 
to  said  payment  at  any  time  thereafter  upon 
demand.**  And,  after  providing  a  penalty 
of  not  less  than  $10  nor  more  than  $50  for 
each  violation,  that  such  action  be  com- 
menced within  thirty  days  after  the  viola- 
tion, notice  to  the  corporation  that  an  action 
will  be  brought,  defenses  that  may  not  be 
set  up,  etc.,  proceeds:  **No  assignment  of 
future  wages  payable  weekly  under  the  pro- 
visions of  this  act  shall  be  valid  if  made  to 
the  corporation  from  whom  such  wages  are 
to  become  due,  or  to  any  person  on  behalf  of 
such  corporation  or  if  made  or  procured  to 
be  made  to  any  person  for  the  purpose  of  re- 
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lieving  such  corporation  from  the  obligationa 
to  pay  weekly  under  the  provisions  of  this 
act.  Nor  shall  any  of  said  corporations  re- 
quire any  agreement  from  an  employ^  to  ac- 
cept wages  at  other  periods  than  as  provided 
in  section  1  of  this  act,  as  a  condition  of  em- 
ployment." 

Appellant  became  a  corporation  under  the 
General  Incorporation  Law,  in  force  July  1, 
1872,  and  for  several  years  past  has  been  en- 
gaged in  the  business  of  coal  mining,  with 
its  principal  office  at  Brace vi lie,  Grundy 
county,  this  state.  A  certain  contract  U 
provided  by  appellant,  which  all  persons 
desiring  employment  in  its  service  are  re- 
quired to  sign  as  a  condition  precedent  to 
such  employment.  The  complaining  wit- 
ness,  Thomas  McGuire,  in  November7  1891, 
applied  to  the  superintendent  of  appellant's 
mines  for  work,  and  was  required' to  sign 
one  of  its  contracts,  which  was  done,  in  du- 
plicate, each  party  retaining  a  copy.  Cer- 
tain rules  and  regulations  of  the  company  on 
the  back  of  its  contracts  are,  by  the  terms  of 
each  contract,  made  a  part  of  the  same.  The 
contract  of  witness  McGuire,  after  stipulat- 
ing, among  other  things,  the  wages  to  be 
paid,  etc.,  provides:  ''AH  payments  here- 
under to  be  made  on  regular  par  day,  and  in 
compliance  with  the  rules  and  regulations 
above  named ;  and  pay  day  is  hereby  fixed 
for  and  on  the  first  Saturday  after  the  10th 
of  each  month,  when  and  at  which  time  all 
wa^es  or  moneys  that  may  have  been  earned 
during  and  in  the  calendar  month  next  prior 
to  such  pay  day  shall  be  paid,  less  all  moneys 
owing  said  party  of  the  first  part  on  any 
account  whatever.  **  Bv  the  seventh  rule, 
printed  on  the  back  of  said  contract,  and 
made  part  thereof,  it  is  provided:  "Every 
employ^  will  be  paid  once  a  month  at  reg- 
ular pay  day  all  wages  or  moneys  he  may 
have  earned  during  ana  in  the  calendar  month 
next  prior  to  such  pav  day,  after  deducting 
any  indebtedness  which  such  employe  may 
owe  to  the  company,  or  which  the  company, 
with  the  consent  of  such  employe,  may  have 
assumed  to  pay  to  any  other  person."  Mc- 
Guire entered  upon  the  employment  under 
the  contract  November.  8,  1891,  and  quit 
November  18,  1891,  and  demanded  his  wages. 
The  company  refused  to  pay  him  before  the 
next  pay  day,  when  he  gave  the  notice  under 
the  statute,  and  caused  this  suit  to  be  brought. 

Mr,  George   S.   House  for  appellant. 
Mr.  William  Mooney* with  Mr.  Samuel 

C.  Stou^h,  State* $  Atiy.,  for  the  People. 

Shope*  «/.,  delivered  the  opinion  of  the 
court. 

The  principles  that  must  control  the  de- 
cisions of  this  case  were  announced  in  J^rorer 
V.  People,  141  111.  171,  16  L.  R.  A.  492. 
Unless  we  are  prepared  to  recede  from  the 
doctrine  of  that  case,  and  the  subsequent  case 
of  Bameey  v.  F^opU,  142  III.  380,  17  L.  R. 
A.  853,  the  act  under  consideration  must  be 
likewise  held  unconstitutional  and  void. 
Section  2,  article  2,  of  the  Constitution  of 
this  state  guarantees  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  with- t 
out  due  process  of  law.      We  said  in  thelC 
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Frww  Com,  the  words  "due  process  of  law" 
** are  to  be  held  synonymous  with  'the  law 
of  the  land, '  "  and,  quoting  from  MiUeit 
V.  PeapU,  117  111.  2W.  57  Am.  Rep.  869, 
said :  *^  And  this  means  general  public  law, 
binding  upon  all  the  members  of  the  com- 
munity under  all  circumstances,  and  not 
partial  or  private  laws,  affecting  the  rights 
of  private  individuals  or  classes  of  individ- 
uals. "  There  can  be  no  liberty,  protected  by 
government,  that  is  not  regulated  by  such 
laws,  as  will  preserve  the  right  of  each  cit- 
izen to  pursue  [lis  own  advancement  and  hap- 
piness in  his  own  way,  subject  to  the  re- 
straints necessary  to  secure  the  same  right  to 
all  others.  The  fundamental  principle  upon 
which  liberty  is  based  in  free  and  enlightened 
government  Is  equality  under  the  law  of  the 
land.  It  has  accordingly  been  everywhere 
held  that  liberty,  as  that 'term  is  used  In  the 
constitution,  means  not  only  freedom  of  the 
citizen  from  servitude  and  restraint,  but  is 
deemed  to  embrace  the  right  of  every  man  to 
be  free  in  the  use  of  his  powers  and  faculties, 
and  to  adopt  and  pursue  such  avocation  or 
calling  as  he  may  choose,  subject  only  to  the 
restraints  necessary  to  secure  the  common 
welfara.  trorer  v.  PMple,  aupra;  Com.  v. 
Jhtrry,  165  Mass.  117,  14  L.  R.  A.  825 ;  Peo- 
ple V.  QiUscm,  109  N.  Y.  889 ;  Live  Stock  D, 
db  B.  Auo,  V.  Orescent  Oity  L,  B.  L.  A  8.  H. 
Co.  1  Abb.  (U.  8.)  888,  88  U.  8.  16  Wall. 
86,  21  L.  ed.  894;  Oodcharles  v.  Wigeman, 
118  Pa.  481;  State  y.'  GoodwiU,  88  W.  Va. 
179,  6  L.  R.  A.  621.  Property,  in  its  broader 
sense,  is  not  the  physical  thing  which  may 
be  the  subject  of  ownership,  but  is  the  ri^ht 
of  dominion,  possession,  and  power  of  dfis- 
posiCion  which  may  be  acquired  over  it. 
And  the  right  of  property  preserved  by  the 
constitution  is  the  right  not  only  to  possess 
and  enjoy  it,  but  also  to  acquire  it  in  any 
lawful  mode,  or  by  followin^^  any  lawful 
industrial  pursuit  which  the  citizen,  in  the 
exercise  of  the  liberty  guaranteed,  may  choose 
to  adopt.  Labor  is  the  primary  foundation 
of  all  wealth.  The  property  which  each  one 
has  in  his  own  labor  is  tiie  common  heritage. 
And.  as  an  incident  to  the  right  to  acquire 
other  property,  the  liberty  to  enter  into  con- 
tracts by  which  labor  may  be  employed  in 
such  way  as  the  laborer  shall  deem  most  ben- 
eficial, and  of  others  to  employ  such  labor, 
is  necessarily  included  in  the  constitutional 
guaranty.  In  the  Frorer  Cctse  we  said : 
^The  privilege  of  contracting  is  both  a  lib- 
erty and  a  property  right,  and  if  A.  is  de- 
nied the  right  to  contract,  and  acquire  prop- 
erty in  the  manner  which  he  has  hitherto 
enjoyed  under  the  law,  and  which  B.,  C, 
and  D.  are  still  allowed  by  the  law  to  en- 
joy, it  is  clear  that  he  is  deprived  of  both 
liberty  and  property,  to  the  extent  that  he  is 
thus  denied  the  right  to  contract ;"  and  quoted 
with  approval :  **  The  man  or  the  class  for- 
bidden the  acquisition  or  enjoyment  of  the 
property  in  the  manner  permitted  the  com- 
munity at  large  would  be  deprived  of  liberty 
in  particulars  of  primary  importance  to  his 
or  their  pursuit  of  happiness."  Cooley, 
Const.  Lim.  898.  It  is  undoubtedly  true  that 
the  people  in  their  representative  capacity 
may.  by  general  law,  render  that  unlawful, 
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in  many  cases,  which  had  hitherto  been  law- 
ful. But  laws  depriving;  particular  persons 
or  classes  of  persons  of  rijrhts  enjoyed  by  the 
community  at  large,  to  be  valid,  must  be 
based  upon  some  existing  distinction  or  rea- 
son, not  applicable  to  others,  not  included 
within  its  provisions.  Id.  391.  And  it  is 
only  when  such  distinctions  exist  that  differ- 
entiate in  important  particulars,  persons,  or 
classes  of  persons  from  the  body  of  the  people, 
that  laws  having  operation  only  upon  such 

Cticular  persons  or  classes  of  persons  have 
n  held  to  be  valid  enactments.  In  the 
MiUett  Case  we  held  that  it  was  not  com- 
petent, under  the  constitution,  for  the  legis- 
lature to  single  out  operators  of  coal  mines, 
and  impose  restrictions  in  making  contracts 
for  the  employment  of  labor  whidi  were  not 
required  to  be  borne  by  other  employers. 
And  in  the  Frorer  Case^  a  law  singling  out 
persons,  corporations,  or  associations  en fa^ed 
in  mining  and  manufacturing,  and  depnvlng 
them  of  die  right  to  contract  as  persons,  cor- 
porations, and  associations  engaged  in  other 
business  or  vocation  might  lawfully  do,  was 
in  violation  of  the  constitution,  and  void. 
So  in  Bamsey  y.  PtopU,  142  111.  880,  17  L. 
R.  A.  858,  **  An  Act  to  Provide  for  the  Weigh- 
ing in  Gross  of  Coal  Hoisted  from  Mines," 
approved  June  10,  1891,  was  held  unconsti- 
tutional and  void  for  the  same  reason. 

The  act  under  consideration  applies  not  to 
all  corporations  existing  within  the  state,  or 
to  all  that  have  been  or  may  be  organized 
for  pecuniary  profit  under  the  general  incor- 
poration laws  of  the  state.  There  is  no  at- 
tempt to  make  a  distinction  between  corpora- 
tions and  individuals  who  may  employ  labor. 
The  slightest  consideration  of  the  act  will 
demonstrate  that  many  corporations  that  may 
be  and  are  organized  and  doing  business  un- 
der the  laws  are  not  include  within  the 
designated  corporations.  No  reason  can  be 
found  that  would  require  weekly  payments 
to  the  employ^  of  an  electric  railway  that 
would  not  require  like  payment  by  an  elec- 
tric light  or  gas  company ;  to  a  corporation 
engaged  in  quarrying  or  lumbering  that 
would  not  be  ec^ually  applicable  to  a  corpo- 
ration engaged  in  erecting,  repairing,  or  re- 
moving buildings  or  other  structures;  to 
mining  that  would  not  exist  in  respect  of 
corporations  engaged  in  making  excavations 
and  embankments  for  roads,  canals,  or  other 
public  or  private  improvements  of  like  char- 
acter ;  tiiat  will  apply  to  a  street  or  elevated 
railway  that  will  not  make  it  equally  im- 
portant in  other  modes  of  transportation  of 
freight  and  passengers.  The  public  records 
of  the  state  will  show,  and  it  is  a  matter  of 
common  knowledge,  that  very  many  corpora- 
tions have  been  organized  and  are  doing 
business  in  the  state  which  necessarily  em- 
ploy large  numbers  of  men  that  are  not  in- 
cluded within  the  act  under  consideration. 
The  restriction  of  the  right  to  contract  affects 
not  only  the  corporation,  and  restricts  its 
right  to  contract,  out  that  of  the  employ^  as 
well.  We  need  not  repeat  the  argument  of 
the  Frorer  Case  upon  this  point.  An  illus- 
tration of  the  manner  in  which  it  affects  the 
employ 6,  out  of  many  that  might  be  given, 
may  w  found  in  the  conditions^ arising  from 
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the  lata  unsettled  financial  affairs  of  the 
country.  It  is  a  matter  of  common  knowl- 
edge that  a  large  number  of  manufactories 
.  were  shut  down  because  of  the  stringency  in 
the  money  market.  Employers  of  labor  were 
unable  to  continue  production  for  the  reason 
that  no  sale  could  be  found  for  the  product. 
It  was  suggested  in  the  interest  of  employ- 
ers, as  well  as  in  the  public  interest,  that 
employes  consent  to  accept  only  so  much  of 
their  wages  as  was  actually  necessary  to 
their  sustenance,  reserying  payment  of  the 
balance  until  business  should  reyive,  and 
thuB  enable  the  factories  or  workshops  to  be 
open  and  operated  with  less  present  expendi- 
tures of  money.  Public  economists  and  lead- 
ers in  the  interest  of  labor  suggested  and  ad- 
yised  this  course.  In  this  state,  and  under 
this  law,  no  such  contract  could  be  made. 
The  employ^  who  sought  to  work  for  one  of 
the  corporations  enumerated  in  the  act  would 
find  himself  incapable  of  contracting  as  all 
other  laborers  in  the  state  mi^ht  do.  The 
<M>rporations  would  be  'prohibited  enterin>; 
into  such  a  contract,  and,  if  they  did  so,  tlie 
contract  would  be  yoidable  at  the  will  of  the 
employ^,  and  the  employer  subject  to  a  pen- 
alty for  making  it.  The  employ^  would, 
therefore,  be  restricted  from  making  such  a 
contract  as  would  insure  to  him  support  dur- 
ing the  unsettled  condition  of  affairs,  and 
the  residue  of  his  wages  when  the  product 
of  his  labor  could  be  sold.  They  would,  by 
the  act,  be  practically  under  ffuardianship ; 
their  contracts  yoidable,  as  If  they  were 
minors ;  their  right  to  freely  contract  for  and 
to  receive  the  benefit  of  their  labor,  as  others 
might  do,  denied  them. 

But.  treating  the  restrictions  as  affecting 
the  corporations  only,  it  is  insisted  that  the 
reservation  of  authority  by  the  general  as- 
sembly in  section  9  of  the  General  Incorpora- 
tion Act  (Rev.  Stat.  chap.  82)  authorized 
the  passage  of  the  act  in  question.  That  sec- 
tion provides :  **The  general  assembly  shall 
at  all  times  have  power  to.prescribe  such  reg- 
ulations and  provisions  as  it  may  deem  ad- 
Tisable,  which  regulations  and  provisions 
shall  be  binding  on  any  and  all  corporations 
formed  under  this  act. "  It  is  said  this  sec- 
tion entered  into  and  formed  a  part  of  the 
contnu't  under  which  the  grant  of  the  corpo- 
rate franchise  was  conferred  upon  appellant 
company,  it  having  been  organized  under  the 
general  law.    It  was  expressly  held  that  the 


reservation  of  the  right  to  alter,  amend,  or 
repeal  the  charter  entered  into  and  formed  a 
part  of  the  contract  between  the  state  and  the 
corporation  chartered  under  the  Constitution 
of  1848,  and  that  tlie  power  reserved  might  be 
constitutionally  exercised.  Butler  y.  Walker, 
80  111.  345.  And  undoubtedly  the  same  con- 
struction should  be  placed  upon  the  reserva- 
tion of  power  in  the  section  quoted.  But  by 
section  1,  article  11,  of  the  Constitution  it  is 
provided :  **No  corporation  shall  be  created 
by  special  laws,  or  its  charter  extended, 
changed,  or  amended,  .  .  .  but  the  gen- 
eral assembly  siiall  provide  by  general  laws 
for  the  organization  of  all  corporations  here- 
after to  be  created. "  The  manifest  intention 
of  this  provision  of  the  constitution  was  to 
require  not  only  the  creation  of  corporations, 
but  amendments  to  charters  of  those  existing, 
to  be  made  by  general  laws,  applicable  alike 
to  all  occupying  like  circumstances  and  ex- 
isting under  the  same  conditions ;  and  it  nec- 
essarily follows  that  special  acts,  applying 
to  particular  corporations  only,  and  not  to 
the  general  body  of  corporations  created  un- 
der the  act,  would  fall  within  the  prohibi* 
tion  of  this  section.  By  the  general  incor- 
poration law  appellant  company  was  granted 
the  right  to  contract  as  a  corporation  in  and 
about  the  business  for  which  it  was  organ- 
ized. A  restriction  of  its  right  to  thus  con- 
tract is  necessarily  an  amendment  or  change 
of  its  corporate  powers  and  functions  of  its 
charter.  If,  therefore,  the  restriction  is  held 
to  fall  within  the  power  reserved  in  section 
9  of  the  Act,  it  must,  in  view  of  the  consti- 
tutional provision,  be  construed  as  reservin|r 
the  power  to  prescribe  such  regulations  and 
provisions  as 'the  legislature  may  deem  ad- 
visable by  general  law.  The  act  under  con- 
sideration, not  being  a  general  law,  is  there- 
fore not  a  warranted  exercise  of  power.  We 
need  not  extend  this  opinion  by  further  dis- 
cussion. The  right  to  contract  necessarily 
includes  the  right  to  ^x  the  price  at  which 
labor  will  be  performed,  and  the  mode  and 
time  of  payment.  Each  are  essential  ele- 
ments of  the  right  to  contract,  and  whosoever 
is  restricted  in  either  as  the  same  is  enjoyed 
by  the  community  at  large  is  deprived  of 
liberty  and  property. 

The  enactment  being  unconstUutional, 
tTiere  ia  no  law  autJionzi?ig  tJie  judgment  of  the 
County  Courts  and  ii  mil  accordingly  be  r«- 
versed. 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


Mabel  L.  FORCE,  by  Next  Friend, 

V. 

Sdward  P.  GREGORY.  Appt. 

C Conn > 

The  tre»tiii«nt  of  a  patient  by  a  phyai- 
eiaa  is  to  be  tested  by  the  ffeneral  doctrioes  of 
bis  aohool  and  not  by  tboee  of  other  sohools. 


Nora.— The  discuseion  of  the  required  skill  of 
physicians  as  involving  the  merits  of  the  sohool  to 
whicli  they  belong  is  interesting  although  the 
decision  seems  to  be  fully  supported  by  precedent 
12aL.R.A. 


(May  22. 1808.)' 

APPI^AL  by  defendant  from  a  judgment  of 
the  District  Court  for  Water  bury  County 
in  favor  of  plaintiif  in  an  action  brought  to  re- 
cover damages  for  alleged  malpractice  on  the 
part  of  defendant,  a  physician,  which  was  al- 
leged to  have  resulted  in  the  loss  of  plaintiff'! 
sight.    Beversed. 
The  facts  sufficiently  appear  in  the  opinion. 
Messrs,  Webster  As  O'Neill,  for  appellant: 
When  a  party  employs  a  physician  to  treat 
him  the  contract  relation  subsisting  between 
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the  two  Ib  that  the  pbysiciSD,  educated  in 
theory  and  practice  of  a  particular  school,  im- 
pliedly ensa^es  that  he  will  use  the  ordinary 
care  and  skill  of  his  profession  in  that  school. 
His  acts  must  be  judged  and  tested  by  the 
treatment  and  methods  adopted  by  the  school 
of  practice  in  which  he  was  educated. 

A  physician  in  attending  his  patients  en- 
gages he  will  use  due  care  to  discover  the 
nature  of  the  disease  which  ^yes  occasion  for 
his  services,  and  in  applying  the  usual  remedies, 
but  beyond  this  measure  of  skill  and  diligence 
the  law  makes  no  exactions;  if  he  is  to  be  held 
for  results,  or  as  a  guarantor  of  success,  it  can 
be  only  on  his  express  agreement. 

8mWi  ▼.  Hyde,  19  Vt.  54. 

The  most  skillful  practitioner  may  mistake 
the  disease,  apply  improper  remedies  and  even 
destroy  life,  by  mismanagement,  and  yet  be 
wholly  innocent 

Sumner  v.  UUey,  7  Conn.  264. 

It  was  in  evidence,  and  was  found  by  the 
court,  that  the  defendant  in  treating  the  plain- 
tiff adopted  the  remedies  and  methods  pre- 
scribed by  the  homoeopathic  school  of  prac- 
titioners. 

And  this  was  what  his  implied  contract 
called  for. 

The  court  should  have  instructed  the  jury 
in  conformity  to  our  request. 

2  Shearm.  &  Redf.  Neg.  ed.  18^9,  §  609; 
8  Wharton  &  Still6,  Medical  Jurisprudence, 
§  766;  Patten  v.  Wiggin,  61  Me.  594,  81  Am. 
Dec.  693;  MtCandless  v.  Me  Wha,  28  Pa.  261; 
Oorsi  V.  Mareteek,  4  £.  D.  Smith,  1;  Bowman 
▼.  Woods,  1  G.  Greene.  441;  Rogers,  Expert 
Testimony,  §  64,  p.  148. 

Mr.  Charles  G.  Root*  for  plaintiff: 

Action  on  the  case  will  lie  against  all  pro- 
fessional men,  tradesmen,  and  mechanics  for 
unskillfulness  and  negligence  in  their  profes- 
sions, trades,  and  callings. 

1  Swift,  Dig.  *  563. 

Every  one  who  undertakes  any  office,  em- 
ployment, duty,  or  trust,  contracts  to  perfoim 
it  with  integrity,  diligence,  and  skill.  And  if 
by  this  want  of  either  of  those  qualities  any 
injury  accrues  to  individuals,  they  have  there- 
for their  remedy  in  damages  by  a  special  ac- 
tion on  the  case. 

3  Bl.  Com.  166. 

Liability  in  cases  of  malpractice  does  not 
arise  out  of  any  contract  or  direct  privity,  but 
out  of  the  duty  which  the  law  imposes  upon 
the  physician  to  avoid  acts  in  their  nature  dan- 
gerous to  the  lives  of  others;  and  it  need  not, 
therefore,  be  stated  by  whom  the  defendant 
was  employed. 

1  Boone,  Code  PI.  §182;  Norton  v.  Sewall, 
106  Mass.  148,  8  Am.  Kep.  298. 

If  there  was  either  carelessness,  or  a  want  of 
ordinaiT  diligence,  care,  and  skill,  then  the 
plaintiff  was  entitled  to  recover. 

Landon  v.  Humphrey,  9  Conn.  210,  23  Am. 
Dec.  333. 

One  who  offers  himself  for  employment  in  a 
professional  capacity  undertakes  .  .  .  that  he 
will  use  reasonable  and  ordinary  care  and  dili- 
gence in  the  exercise  of  his  skill  and  the  appli- 
cation of  his  knowledge  to  accomplish  the  pur- 
pose for  which  he  is  emploved. 

Carpenter  v.  Blake,  76  K.  T.  12;  2  Bhearm. 
A  Redf.  Neg.  §§  606,  607. 
22L.  R.A. 


In  a  case  like  this  the  school  of  medicine- 
may  be  on  trial  as  well  as  the  physician.  It 
would  be  a  strange  doctrine  that  negligence  in 
the  treatment  of  disease  should  be  excused  if 
the  physician  had  adopted  a  course  of  treat- 
ment prescribed  by  any  individual  or  any  com- 
bination of  individuals. 

The  true  test  of  the  admissibility  of  expert- 
testimony  is  "whether  the  witnesses  offered  as^ 
experts  have  any  peculiar  knowledge  or  ex- 
perience, not  common  to  the  world,  which 
renders  their  opinions  founded  on  such  knowl- 
edge or  experience  any  aid  to  the  court  or  the- 
jury  in  determining  the  questions  of  issue.*' 

Taylor  v.  Monroe,  43  Cfonn.  44. 

Femi»  t7.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  a  minor  child  to  re- 
cover damages  against  the  defendant,  who  is 
a  horocBopathic  physician,  for  alleged  mal- 
practice in  treating  her  for  ophthalmia.  The- 
jury  returned  a  verdigt  for  the  plaintiff,  and 
from  the  judgment  rendere  1  thereon  the  de- 
fendant appealed  to  this  court. 

The  only  questions  presented,  which  are- 
necessary  to  consider,  relate  to  the  charge  of 
the  court  to  the  jury.  Evidence  was  offered 
to  show  that  the  defendant,  in  treating  the- 
plaintiff,  adopted  the  remedies  prescribed  by 
the  homoeopathic  practitioners.  It  appeared- 
that  the  allopathic  school  of  medicine  would 
treat  such  a  case  differently,  and  in  the  latter 
way  the  plaintiff  claimed  that  she  ought  to- 
have  been  treated.  The  defendant  asked  the 
court  to  charge  the  jury  "that  treatment  by 
a  physician  of  one  particular  school  is  to  be 
tested  by  the  general  doctrines  of  his  school, 
and  not  by  those  of  other  schools.  **  The  court 
refused  to  so  charge,  and  charged  as  follows  : 
"In  regard  to  that  matter,  I  will  say  that  the- 
defendant's  negligence  or  want  of  skill  in  the^ 
treatment  of  tfie  plaintiff's  eye  must  be  de- 
termined by  all  of  the  evidence  in  the  case, 
and  if  the  defendant-  adopted  the  treatment 
laid  down  by  one  pa^l'ticular  school  of  medi- 
cine, and  the  medical  testimony  offered  by 
the  plaintiff  related  to  treatment  prescribed* 
by  a' different  school,  you  will  weigh  the  tes- 
timony, having  regard  to  any  bias  or  prej- 
udice that  might  influence  the  testimonv  of 
those  who  belonged  to  a  different  school  ^m 
that  of  the  defendant.  You  should  also  take 
into  consideration  the  training  and  education* 
of  the  defendant  for  his  profession,  the  ex- 
perience which  he  has  had,  and  the  degree 
of  skill  with  which  he  handled  the  case,  all> 
bearing  upon  the  question  whether  the  de- 
fendant UMd  ordinary  care  and  skill  in  the 
treatment  of  the  plaintiff."  The  defendant 
claims  that  the  court  erred,  both  in  refusings 
to  charge  as  requested,  and  in  charging  as  it 
did. 

In  the  absence  of  special  contract  physi- 
cians and  surgeons,  by  holding  themselves 
out  to  the  world  as  such,  impliedlv  contract 
that  they  possess  the  reasonable  and  ordinary 
qualifications  of  their  profession,  and  are- 
under  a  duty  to  exercise  reasonable  and  or- 
dinary care,  skill,  and  diligence.  Landon 
V.  Humphrey,  9  Conn.  209,  23  Am.  Dec.  388 ; 
Kendall  v.  Br<mn,  74  111.  282 ;  Small  v.JKw- 
ard,  128  Mass.  131,  36  Am.  Rep^ 
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▼.  Prueoit,  64  Me.  805 ;  Leighton  v.  Sargent, 
81  N.  H.  119,  64  Am.  Dec.  323 ;  Ely  v.  WU- 
bur,  49  N.  J.  L.  685.  60  Am.  Rep.  668 ;  Pot- 
ter V.  Wamer,  91  Pa.  362,  86  Am.  Rep.  668 ; 
JSatliom  V.  Richmond,  48  Vt.  55? ;  Oatu  v. 
JfTeiicJier,  67  Wis.  504. 

In  determining  what  constitutes  reasonable 
and  ordinary  care,  skill,  and  diligence,  the 
test  is  that  which  physicians  and  surgeons 
in  the  same  general  neighborhood  and  in  the 
same  general  line  of  practice  ordinarily  have 
and  exercise  in  like  cases.  JBdiharn  y.  Bieh' 
mond,  supra;  XJtley  v.  Bums,  70  111.  162; 
Almond  y.  Nugent,  84  Iowa,  800.  11  Am. 
Rep.  147 ;  Smail  y.  Howard,  and  Leighton  y. 
Sargent,  supra.  In  addition  to  this,  how- 
ever, regard  must  be  had  to  the  advanced 
state  of  the  profession  at  the  time  of  the  treat- 
ment. Small  y.  Howard,  and  Gates  v.  Fleisch- 
er, supra;  Smothers  y.  Hanks,  84  Iowa,  286, 
11  Am.  Rep.  141 ;  Nelson  v.  Harrington,  72 
Wis.  591.  1  L.  R.  A.  719. 

Premising  these  general  principles,  we 
come  to  the  precise  question  presented  by^the 
appeal :  Ought  the  defendant's  request  to 
charge  to  have  been  complied  with?  And 
was  the  charge,  as  given,  correct  and  suf- 
ficient? The  language  of  the  request  may  be 
found  in  Fatten  v.  Wiggin,  51  Me.  594,  81 
Am.  Dec.  598,  where  the  following  charge 
was  held  to  be  correct:  **If  there  are  dis- 
tinct and  different  schools  of  practice,  and  a 
ghysician  of  one  of- those  schools  is  called  in, 
is  treatment  is  to  be  tested  by  the  general 
doctrines  of  his  school,  and  not  by  those  of 
other  schools.  It  is  to  be  presumed  that  the 
parties  so  understood  it.  The  jury  are  not  to 
judge  by  determining  which  school,  in  their 
own  view,  is  best."  And  the  same  principle 
was  clearly  stated,  in  an  able  opinion,  in 
Bowman  v.  Woods,  1  G.  Greene,  441,  and  we 
are  aware  of  no  authority  to  the  contrary. 
But,  notwithstanding  this,  it  seems  to  us 
that  the  inherent  di£9culty  in  an  endeavor  to 
▼indicate  the  action  of  the  court  below  is  not 
because  the  court  failed  to  charge  in  the  iden- 
tical language  of  the  request,  nor  because  of 
the  language  actually  used  by  the  court, 
which  appears  correct  so  far  as  it  goes,  but 
rather  because  the  court,  in  refusing  to  charge 
as  requested,  and  only  charging  as  it  did, 
omitted  to  bring  to  the  attention  of  the  jury 
a  consideration  which,  in  view  of  the  testi- 
mony rsoeived,  and  the  claims  made  thereon 
by  counsel,  ought  to  have  been  presented  to 
them .  It  having  appeared  how  the  al lopathic 
school  of  medicine  would  treat  a  case  of  the 
character  of  the  one  in  question,  the  court, 
as  we  have  seen,  said :  "*  If  the  defendant 
adopted  the  treatment  laid  down  by  one  par- 
ticular school  of  medicine,  and  the  medical 
testimony  offered  bjr  the  plaintiff  related  to 
the  treatment  prescribed  by  a  different  school, 
jou  will  weigh  the  testimony,  having  regard 
to  any  bias  or  prejudice  that  might  influence 
the  testimony  of  those  who  belonged  to  a 
different  school  from  that  of  the  defendant. " 
Doubtless,  this  is  correct.  The  testimony 
should  be  so  weighed.  But  if  the  defendant 
adopted  the  treatment,  not  of  one  particular 
school  in  the  abstract,  but  of  his  own  par- 
ticular school,  which  he  publicly  professed 
22  L.  K  A. 


and  practiced,  and  the  medical  testimony 
offered  by  the  plaintiff  related  to  treatment 
prescribed  by  a  different  school,  such  testi- 
mony should  be  weighed,  not  alone  with  re- 
gard to  bias  or  prejudice  influencing  the  tes- 
timony of  witnesses,  but  with  regard  to  bias 
or  prejudice  which  might  influence  or  incline 
the  jury  in  favor  of  one  school  rather  than 
the  other ;  for,  as  was  said  in  Patten  v.  Wig- 
gin,  supra,  "the  jury  are  not  to  judge  hj  de- 
termining which  school,  in  their  own  view, 
is  best. "  And  as  it  seems  to  us,  from  the 
testimony  presented,  which  did  not  stop  with 
the  statement  of  how,  in  the  view  of  the  wit- 
nesses, such  a  case  ought  to  be  treated,  but 
went  further,  and  stated  how  "•  the  allopathic 
school  of  medicine  would  treat  it,"  it  was 
precisely  from  such  bais  or  prejudice  the  de- 
fendant stood  in  danger.  Indeed,  the  coun- 
sel for  the  plaintiff  freely  admitted,  in  argu- 
ment before  us,  that  the  respective  merits  of 
the  two  schools  of  medical  practice  were — 
and,  as  he  claimed,  of  right  ought  to  have 
been — on  trial  before  the  jury.  We  cannot 
concede  such  right,  and  the  jury,  we  think, 
should  have  been  told  that  tne  relative  mer- 
its of  the  two  schools  were  in  no  sense  before 
them  for  their  consideration ;  that,  so  far  as 
the  defendant  was  to  be  judged  by  either,  it 
was  by  the  tenets,  rules,  principles,  and 
practices  of  his  own  school^  not  by  those  of 
another ;  and  that,  if  the  defendant  adopted 
the  treatment  laid  down  by  his  own  school, 
the  fact  that  another  school  prescribed  another 
treatment  tended  in  no  wise  to  show  that  the 
defendant  was  chargeable  with  lack  of  skill 
or  negligence.  It  would  seem  that  if  it  could 
be  held  negligent  or  xmskillful,  in  a  given 
case,  to  use  the  treatment  prescribed  by  the 
school  to  which  the  practitioner  belonged, 
such  negligence  or  want  of  skill  must  consist 
either  in  the  mode  of  use,  the  application  of 
such  remedies  under  improper  circumstances, 
or  because  they  wore  intrinsically  wrong, 
inappropriate,  or  inadequate.  If  there  be 
any  valid  objection  to  the  language  quoted 
from  Patten  v.  Wiggin,  supra,  it  is  in  the 
failure  to  incorporate  with  the  general  state- 
ment the  further  one  that  the  test  there  given 
does  not  exclude  the  duty  of  keeping  pace 
with  the  progress  of  professional  knowledge, 
ideas,  and  discoveries,  to  the  extent  that  a 
faithful,  conscientious,  and  competent  prac- 
titioner, of  whatever  school,  may  be  reason- 
ably expected,  and  is  therefore  lawfully  re- 
quired, to  do,  not  because  the  test  of  the 
treatment  of  some  other  school  can  be  ap- 
plied. It  may  be  added  that  the  general  ex- 
pressions in  the  charge  under  consideration, 
that  the  question  of  the  defendant's  negli- 
gence *'must  be  determined  by  all  of  the 
evidence  in  the  case"  and  that  the  jury  should 
consider  "the  training  and  education  of  the 
defendant  for  his  profession,  the  experience 
which  he  had  had,  and  the  degree  of  skill 
with  which  he  handled  the  case,"  in  no  sense 
appear  to  meet  or  supply  the  wanting  ele- 
ment in  the  charge,  and  that  because  of  such 
element,  if  the  unqualified  language  of  the 
request  was  too  broad,  still  the  rule  stated 
in  Seeley  v.  Litchfldd,  49  Conn.  188,  applies, 
and  that,  "  if  it  was  not  the  duty  of  the  court 
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to  charge  precisely  as  requested,  yet  it  was 
its  duty  to  respond  to  the  request  by  charg- 
ing  the  jury  correctly  on  that  subject." 

It  was  not  claimed  that  the  fact  that  the 
plaintiff  was  an  infant  of  tender  years,  in- 
capable of  contracting,  and  that  the  physician 
was  called  by  her  father,  in  any  way  extended 
or  altered  the  implied  contract  and  duty  of 
the  defendant,  nor  do  we  think  such  a  claim. 


If  made,  would  have  been  yal id.  It  appeared 
that  the  defendant  had,  at  least  to  some  ex- 
tent, been  the  family  physician,  and  had 
previously,  as  such,  prescribed  for  the  plain- 
tiff; but  this  circumstance,  also,  is  one  to 
which  no  importance  had  been  attached. 

There  is  error,  and  a  nem  trial  u  (punted. 

The  other  Judges  concuriitd. 


MISSISSIPPI  SUPREME  COURT. 


Ifiit  ADAMS,  State  Revenue  Agent,  Appt., 

V. 

Theodore  TONELLA  et  al. 


(. 


.Miss.. 


.) 


1.  A  constitutional  provision  reqairin^f 
naif ormitjr  and  equality  of  taxation  is 
▼iolated  by  a  statute  authorizing  a  state  rev- 
.  enue  agent  to  levy  and  collect  back  taxes,  when* 
in  his  opiDion.  the  asseased  value  on  whiob  taxes 
have  been  colleoted  was  too  little. 

8.  The  reopening  of  the  decision  of  tax 
oAcerSy  by  which  the  valuation  of  taxable 
property  has  been  fixed  and  taxes  thereon  col- 
leoted, under  a  subsequent  statute  authorizing 
a  state  revenue  agent  to  assess  and  collect  addi- 
tional taxes,  where.  In  his  opinion,  the  tax  assess- 
ment had  been  t«o  small,  is  an  unconstitutional 
interference  with  vested  rights. 

8.  A  statute  giyring  a  state  oAeer  unlim- 
ited power  and  discretion  to  fix  the 
valuation  of  property  which  he  thinks  has 
been  assessed  for  too  little,  with  out  any  opportuni- 
ty to  the  taxpayer  to  be  heard,  except  in  defense 
of  a  suit  to  collect  the  taxes,  is  in  violation  of  a 
state  constitution  which  provides  that  property 
shall  be  assessed  uuder  general  laws  by  uniform 
rules  accordlDg  to  its  true  value,  and  whloh  also 
provides  for  assedsors  as  county  officers. 

(March  -,  1893.) 

APPEAL  hj  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Wsrren  county  in 
favor  of  defendants  in  an  action  brought 
to  recover  taxes  which  plaintiff  alleged  should 
have  been,  but  were  not,  paid  upon  certain 
personal  property  owned  by  defendant.  Jf- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Calhoon  A  Green»  for  appel- 
lant : 

The  form  of  remedy  for  taxes  in  the  ab- 
sence of  constitutional  limitations  is  at  the 
election  of  the  legislature. 

2  Desty,  Taxn.  p.  706. 

Inasmuch  as  it  is  entirely  competent  for  the 
legislature  to  prescribe  such  formulas  as  it 
pleases,  with  regard  to  the  levy  and  collection 
of  taxes,  it  is  fully  within  its  power,  by  retro- 
active legislation,  to  dispense  with  their  neces- 
sity and  obviate  the  evils  of  their  non-observ- 
ance. 

Cooley,  Const.  Lim.  371,  and  cases;  Vaughan 
▼.  Swaytie,  66  Miss.  709. 

If  the  person  owned  property  which  the  leg- 


Nora.— The  above  decision  is  a  notable  one  as  to 
the  invalidity  of  a  sutute  which  attempted  a  new 
departure  in  tax  proceedings.  ' 
23  L.  R.  A. 

See  also  23  L.  R.  A.  82. 


islature  sought  to  reach  by  its  then  laws,  and 
which  he,  in  disregard  of  his  duty  morally, 
civilly,  and  legally,  failed  to  return  for  as- 
sessment, and  thereby  evaded  his  share  of  the 
burdens  of  government,  he  is  a  delinquent, 
and  it  is  clearly  within  the  power  of  the  legis- 
lature to  devise  a  civil  proceeding  to  remMy 
the  evil.  No  injury  is  done  him.  He  is  mere- 
ly made  to  do  that  which  the  law  tried  to  com- 
pel him  to  do  and  which  by  artifice  has  been 
evaded 

State  Y,  Piazza,  66  Miss.  429. 

The  powers  of  the  assessor  and  collector 
vested  by  the  constitution  extend  only  to 
the  rieht  of  assessment  and  collection  of  rev- 
enue for  the  current  fiscal  year. 

It  was  held,  under  the  Constitution  of  1869, 
that  it  was  not  a  part  of  the  collector's  official 
duty,  in  the  absence  of  statute,  to  collect  de- 
linquent taxes,  and  that  neither  he  nor  his 
sureties  were  liable  for  failure  to  do  so. 

State  V.  Harris,  52  Miss.  686. 

Taxes  for  schools  under  the  constitution  and 
laws  are  based  upon  the  annual  scheme. 

Foote  V.  Brown,  60  Miss.  155;  Gowart  v.  Fox- 
worth,  67  Miss.  822. 

A  fortiori  this  rule  would  apply  to  assess- 
ors. 

With  these  Judicial  intorpretations  of  the 
Constitution  of  •  1869,  article  5,  section  21,  the 
Constitution  of  1890  was  made,  and  no  change 
in  this  regard  was  made. 

Under  the  Constitution  of  1869  the  legisla- 
ture had  power  to  provide  for  the  performance 
of  the  duties  of  the  assessor  when  the  assessor 
had  failed  to  perform  them  as  to  current  rev- 
enue. 

Wolfe  V.  Murphy,  60  Miss.  1;  Corbuirn  t. 
Crittenden,  62  Miss.  125. 

Bv  section  518,  Code  1880,  the  legislature 
conferred  power  on  the  collector  to  assess 
where  the  assessor  had  failed  to  assess;  and 
this  for  the  fiscal  year,  but  after  the  delin- 
quency of  the  assessor. 

StaU  V.  AdHer,  68  Miss.  487. 

If  the  collector  whose  duties  were  prescribed 
by  the  constitution  could  have  the  power  of 
assessment  conferred  on  him  by  the  legislature, 
and  if  the  board  of  supervisors  could  be  given 
power  to  appoint  assessors  to  perform  the 
duties  of  the  assessor  for  current  revenue,  it  is 
manifest  that  under  the  Constitution  of  1890 
the  legislature  had  the  power  to  provide  for 
the  assessment  of  revenue  made  delinquent 
through  the  failure  of  the  assessor. 

Even  Judees  can  be  created  by  statute  to 
perform  judicial  duties  which  toe  constitu- 
tional Judges  are  unable  to  perform:  such  sh 
to  decide  cases  in  which  they  are  interested^ 
etc. 
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Orinttead  t.  Bvefrley,  32  Miss.  148. 

IJDless  another  ntetbod  is  prescribed  by  the 
•constitution,  the  legislature  has  power  to  pro- 
vide for  assessments  of  oyerlookM  or  omitted 
property,  and  for  the  collection  of  these  assess- 
ments. 

Welty,  Assessments,  pp.  36,  37. 

On  the  same  principle  property  invalidly  as- 
••efsed  may  be  re- assessed. 

Id.  g  197. 

In  Cedar  Rapids  db  M.  B.  Co.  t.  CarroU 
(bounty,  41  Iowa,  158.  it  was  held  that,  as  the 
•duty  was  imposed  on  the  citizen  to  make  the  re- 
turn for  assessment,  and  as  the  property  had 
•escaped  by  reason  of  the  failure  to  perform 
this  duty,  and  as  the  treasurer  had  assessed  it 
for  hack  taxes,  the  taxpayer  being  a  delinquent, 
eould  not  complain  of  any  irregularity  in  Uie 
■assessment. 

The  delinouent  taxpayer  cannot  complain 
-for  he  has  refused  to  avail  of  the  constitution- 
4il  remedy  of  assessment  for  current  revenues, 
and,  by  his  default,  the  time  has  passed  for  ap- 
j>liGation  of  the  constitutional  scheme. 

Metcalfe  v.  Perry,  86  Miss.  76. 

The  rights  of  the  state,  then,  are  only  to  be 
^eared  for.  The  scheme  provided  by  the  con- 
stitution having  been  willfully  abandoned  by 
the  taxpayer,  and  the  time  for  the  performance 
of  the  functions  of  his  office  as  secured  by  the 
constitution  having  passed  by  the  assessor's 
default,  it  is  perfectly  competent  for  the  state 
in  protection  of  its  revenue  to  confer  the 
power  of  collection  of  its  revenue  upon  an- 
other by  statute,  and  to  prescribe  any  method 
it  may  see  proper  to  devise  for  its  collection. 

Vaaghan  v.  Swayzie,  66  Miss.  709. 

Mr.  R.  H.  Thompson,  also  for  appellant: 

Mr.  Tonella,  and  his  co-defendants,  are 
charged  in  the  declaration,  and  of  course  the 
demurrer  admits  the  charge,  to  have  so  con- 
ducted themselves  in  the  premises  to  deprive 
the  state.  county,and  city  of  the  revenue  which 
in  Justice  and  in  right  ought  to  have  been  paid, 
«nd  thereby  they  have  increased  the  burden  to 
be  borne  by  more  conscientious  citizens.  Have 
the  defendants  a  right  to  do  that  thing  ?  Sure- 
ly no  man  has  the  legal  or  moral  right  to  do 
«a  defendants  have  done;  their  conduct  is  con- 
irary  to  good  morals,  and  wrong. 

8iaU  ▼.  Adler,  68  Miss.  487. 

That  property  which  Jias  escaped  taxation 
«an  afterwards  be  assessed  is,  under  the  de- 
cisions of  this  court,  beyond  dispute;  it  can  be 
done  by  the  assessor,  or  by  the  tax-collector. 
•Can  it  be  done  by  any  other  officer  whom  the 
leeislature  may  designate? 

The  opinion  in  French  t.  State,  62  Miss. 
^59,  carefully  read  will  produce  the  conviction 
that  the  judge  who  delivered  it  would  not 
•have  decided  that  the  legislature  was  without 
•power  to  provide  that,  after  the  assessor  and 
tax-collector  had  failed  to  collect  taxes,  they 
might  be  collected  by  some  other  officer. 

That  the  legislature  has  power  to  provide 
-for  the  assessment  of  taxes  *not  paid  in  past 
years  is  practically  illustrated  in  this  state,  and 
received  legislative  and  Judicial  sanction,  in 
^»se  of  the  Act  approved  April  8,  1888  (Laws 
1888,  p.  49),  and  the  case  of  Tasoo  d  M,  F.  R. 
Cd,  V.  Thamae,  66  Miss.  563. 

While  taxes  are  not  debts  in  the  ordinary 
-aense,  neither  is  the  right  to  recover  for  a  tort 
-32  L.  R.  A. 
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debt,  and  many  other  thinga  are  not  debts 
which  may  be  sued  for.  If  a  remedy  for  the 
collection  of  taxes  is  not  given,  an  action  vrill 
lie,  but  generally  speaking  the  remedy,  as  by 
distress,  if  given ,  is  regard ed  as  exclusi  ve.  See 
Cooley  on  Taxation,  18,  and  notes.  The  au- 
thorities show  that  it  is  a  disputed  question 
whether  an  action  will  not  lie  for  delinquent 
taxes  in  any  and  all  cases,  even  if  a  remedy 
other  than  oy  action  be  provided.  Surely  the 
legislature  may  provide  for  the  bringing  of 
such  suit.  Such  a  remedy  is  provided  by  sec- 
tions 4190  and  4191,  Annotated  Code. 

Surely  no  man,  not  even  Mr.  Tonella,  has  a 
vested  right  to  do  wrong.  Claims  contrary  to 
justice  and  equity  cannot  be  regarded  as  of 
the  character  of  vested  rights. 

RandaU  v.  KHeger,  90  U.  8.  28  Wall. 
149,  38  L.  ed.  136. 

Messrs.  Murray  F.  Sadth  and  J.  Hirah 
for  appellees. 

Cooper, «/.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  by  the  revenue  agent  of 
the  state,  Wirt  Adams,  against  Theodore 
Tonella,  a  resident  of  the  city  of  Vicksburg, 
in  the  county  of  Warren,  and  Brennan  and 
Sproules,  sheriff  and  assessor  of  said  county 
of  Warren,  and  Keirsky,  the  assessor  of  the 
city  of  Vicksburg.  The  declaration  avers 
that  during  the  year  1891  the  defendant 
Tonella  was  the  owner  of  certain  personal 
property,  to  wit,  **  notes,  accounts,  and  valid 
securities  for  loaned  money, "  of  the  value 
of  $7,200,  which  was  subject  to  assessment 
and  liable  to  taxation  for  said  year  in  said 
county  and  city ;  that  the  levy  for  state  and 
county  taxes  for  the  year  1891  was  12  mills 
on  each  dollar  of  taxable  property,  and  that 
for  city  taxes  was  20  mills  on  the  dollar; 
that  it  was  the  duty  of  Tonella  to  return  said 
credits  for  assessment  and  taxation,  and  was 
also  the  duty  of  said  assessors  and  collectors 
to  have  caused  the  same  to  be  assessed  accord- 
ing to  law,  which  they  willfully  failed  and 
neglected  to  do ;  that  in  September,  A.  D. 
1892,  the  plaintiff,  as  by  law  he  was  au- 
thorized to  do,  Hssessed  the  said  credits  to  the 
defendant  Tonella,  and  reported  the  same  to 
the  proper  officers,  to  be  by  them  noted  on 
the  assessment  rolls,  and  gave  notice  of  his 
action  to  Tonella.  The  plaintiff  demanded 
judgment  against  Tonella  for  $144,  the 
amount  claimed  as  taxes  due  to  the  city  of 
Vicksburg,  and  for  $86.40  as  state  and  county 
taxes.  He  also  demanded  judgment  against 
Brennan,  the  sheriff,  and  Sproules,  the  county 
assessor,  and  Keirsky,  the  city  assessor,  for 
the  amount  of  the  commissions  to  which 
plaintiff  would  be  entitled  if  successful  in 
this  suit.  The  defendants  demurred,  and, 
their  demurrer  having  been  sustained,  the 
plaintiff  appeals. 

The  office  of  state  revenue  agent  is  created, 
or  the  statutes  relative  to  the  same  revised 
and  amended,  by  chapter  126  of  the  Code  of 
1892.  The  first  three  sections  of  the  chapter 
(4187-4189)  have  relation  to  the  creation, 
election,  and  (jualification  of  the  officer.  The 
last  nine  sections  relate  to  the  procedure  by 
the  affent  to  enforce  the  payment  of  taxes  after 
they  have  been  imposea,  or  to  other  mattera' 
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not  now  necessary  to  review.  The  question  i 
involved  in  the  present  suit  arisen  from  a  con- 
sideration of  sections  4190-4198,  which  are 
as  follows :  *"  Sec.  4190.  Aft«r  the  expiration 
of  the  fiscal  year  in  which  the  taxes  become 
due  and  payable,  and  that,  too,  whether  the 
taxes  were  assessed  or  properly  assessed  or 
not,  the  revenue  agent  may  assess  and  collect 
all  past-due  taxes,  whether  the  same  be 
caused  by  the  default  of  the  assessor,  tax  col* 
lector  or  tax-payer ;  but  if  the  revenue  agent 
institute  suit  against  any  person  or  corpora- 
tion who  heus  b^n  correctly  assessed,  and  the 
taxes  so  assessed  paid,  he  shall  be  liable  on 
his  bond  to  such  person  or  corporation  for  all 
costs  and  expenses  incurred  in  defending  such 
suits,  if  the  judge  will  certify  that  the  suit 
was  frivolous,  or  that  there  was  no  ground 
for  the  action.  Sec.  4191.  It  is  the  duty  of 
the  state  revenue  agent  to-  investigate  the 
books,  accounts,  and  vouchers  of  all  fiscal 
officers  of  the  state,  and  of  every  county, 
municipality  and  levee  board,  and  to  sue  for, 
collect,'  and'pay  over  all  revenue  improperly 
withheld  from  either ;  and  he  has  power,  and 
it  is  his  dutv,  to  proceed  against  all  such 
officers  and  their  sureties  b^  action  to  recover 
any  such  revenue :  and  it  is  his  duty  to  pro- 
ceed, by  suit  in  the  proper  court,  against  all 
officers,  persons,  corporations,  companies  and 
associations  of  persons,  for  all  past-due  and 
unpaid  taxes  owing  to  the  state,  counties, 
municipalities  and  levee  boards,  whether  ad 
wdorem,  privilege,  license,  poll  or  other,  and 
whether  assessed  or  properly  assessed  or  not, 
if  the  fiscal  year  in  which  the  same  ought  to 
have  been  paid  have  expired ;  and  his  duty  to 
proceed  by  suit  for  the  collection  of  any  such 
taxes  arises  whether  the  failure  to  pay  the 
taxes  originated  from  the  neglect  or  failure 
of  any  officer  or  board  to  perform  his  or  its 
official  duty,  or  from  the  failure  of  any  per- 
son or  corporation  to  fully  give  in  his  or  its 
property  to  the  assessor,  or  at  a  sufficient 
valuation  or  otherwise.  But  his  right  and 
duty  to  collect  money  from  a  fiscal  officer, 
where  the  delinquency  appears  by  correct 
open  account  on  the  books  of  the  proper  ac- 
counting officer,  shall  only  arise  after  he  has 
given  thirty  days'  notice  to  the  officer  to  pay 
over  the  amount,  and  his  failure  to  do  so. 
Sec.  4192.  It  is  the  duty  of  the  state  revenue 
agent,  when  any  person,  corporatipn,  prop- 
erty, business,  occupation  or  calling  liable 
to  an  o^  fxdorem  or  privilege  tax  has  escaped 
or  shall  escape  taxation  by  reason  of  not  be- 
ing assessed  or  of  not  being  demanded,  or 
otherwise,  to  assess  the  same  as  the  tax-col- 
lector is  authorized  to  do,  and  to  collect 
and  pay  over  the  taxes  thereon  in  like  cases. 
He  shall  report  all  additional  assessments, 
in  writing,  to  the  tax-collector,  whose  duty 
it  will  be  to  enter  the  same  on  the  assess- 
ment-roll, as  in  case  of  an  assessment  by 
bim,  only  he  shall  note  that  the  assessment 
is  made  by  the  state  revenue  agent.  The 
taxes  on  all  such  additional  assessments  may 
be  recovered  by  the  state  revenue  agent  by 
action,  if  not  paid  within  ten  days  after 
notice  to  the  party  assessed,  if  he  be  a  resi- 
dent of  the  state,  or.  if  a  nonresident,  within 
ten  days  after  the  date  of  the  assessments ; 
and  the  proceedings  may  be  against  the  per- 
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son  or  property  assessed,  or  both.  Sec.  4198. 
The  state  revenue  agent  shall  not  assess  taxes 
accruing  prior  to  the  year  1886 ;  and  in  all 
cases  the  burden  of  proof  shall  be  on  the 
agent  to  show  that  the  property  or  person 
was  not  assessed,  or  properly  assessed ;  and 
the  person  assessed  or  reassessed  shall  have 
ten  days'  notice,  in  writing,  before  brineinff 
suit.  But  when  the  revenue  agent  shal  1  think^ 
property  which  has  been  assessed  and  ap- 
proved by  the  board  of  supervisors,  has  been, 
improperly  assessed,  he  shall  notify  the  board 
of  supervisors,  and  summon  the  party  as- 
sessed to  appear  before  it  for  a  rehearing. 
The  board  shall  hear  both  parties,  and  decide 
the  matter  of  difference,  from  which  either 
party  may  appeal. "  Section  112  of  the  Con- 
stitution of  1890  declares  as  fol lows :  **  Taxa- 
tion shall  be  uniform  and  equal  throughout- 
the  state.  Property  shall  be  taxed  in  propor- 
tion to  its  value.  .  .  .  Property  shall  be 
assessed  for  taxes  under  general  laws,  and  by 
uniform  rules,  according  to  its  true  value."^ 
Under  the  Constitution  of  1869,  the  provision 
was  that  **  taxation  shall  be  equal  and  uniform 
throughout*  the  state.  All  property  shall  be 
taxed  in  proportion  to  its  value,  to  be  as- 
certained as  directed  by  law. "  Article  12, 
§  20.  By  section  21,  article  5,  of  the  Con- 
stitution of  1869,  it  was  provided:  "A 
sheriff,  coroner,  trelteurer,  assessor  and  sur- 
veyor shall  be  elected  in  each  county  by  the 
qualified  electors  thereof,  who  shall  hold 
their  officers  for  two  years,  unless  sooner  re- 
moved. "  Section  188*^  of  the  Constitution  of 
1890  is  as  follows:  "The  sheriff,  coroner, 
treasurer,  assessor,  surveyor,  clerks  of  courts 
and  members  of  the  board  of  supervisors  of 
the  several  counties,  and  all  other  officers 
exercising  local  jurisdiction  therein,  shall  be 
selected  in  the  manner  provided  by  law  for 
each  county." 

The  provisions  of  our  revenue  laws  for  the 
assessment  of  property  for  taxation,  aside 
from  those  of  chapter  126  of  the  Code  of  1892» 
now  under  consideration,  have  remained 
practically  unchanged  since  the  adoption  of 
the  Code  of  1871.  Every  i>erBon  owning^ 
property  subject  to  taxation  is  required  to 
render  a  schedule  thereof,  with  its  value, 
under  oath,  and  upon.a  form  supplied  bj  the 
assessor.  If  the  property  inventoried  is,  in 
the  opinion  of  the  assessor,  undervalued,  he 
is  required  to  make  report  liiereof  to  the 
board  of  supervisors  under  oath,  and  he  may- 
add  to  his  roll  any  property  discovered  by  him 
not  returned  by  the  owner.  At  stated  times, 
fixed  by  law,  the  board  of  supervisors  met  to 
examine,  correct,  and  equalize  the  assess- 
ments, and,  this  being  done,  they  enter  an 
order  approving  the  rolls.  Any  person  feel- 
ing himself  aggrieved  by  any  order  of  tlie 
board  in  reference  to  the  assessment  of  prop- 
erty may  appeal  to  the  circuit  court.  Two 
copies  of  tiie  rol  I,  as  approved  by  the  board, 
are  then  made  by  the  clerk  of  the  board,  one 
of  which  is  delivered  to  the  collector  and  the 
other  to  the  auditor,  the  original  remaining 
in  the  office  of  the  clerk.  The  roll  delivered 
to  the  collector  is  the  authority  by  which  he 
collects  the  taxes  levied.  It  is  also  provided 
by  law  that  the  collector  may  add  to  the  roll 
any  property  he  may  discover  m  unasMSsed 
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4ifter  the  roll  comes  to  his  possession,  mak- 
ing return  of  such  additional  assessment  to 
the  board  of  supervisors.  If  at  any  time  the 
assessor  shall  discover  that  any  person  or 
property  has  escaped  taxation  in  former 
years,  it  is  his  duty  to  assess  the  same,  mak- 
ing due  return  thereof  with  his  next  assess- 
tnent,  and  giving  the  person  who,  or  whose 
property,  is  thus  assessed,  notice  thereof,  if 
he  be  a  resident  of  the  county.  The  primary 
purpose,  in  all  just  schemes  of  taxation,  is 
to  distribute  its  burdens  equally  and  uni- 
formly upon  all  persons  and  property,  and 
the  requirement  of  our  constitution  that  all 
property  shall  be  taxed  in  proportion  to  its 
value,  IS  but  the  statement  in  another  form 
of  the  provision  that  taxation  shall  be  equal 
and  uniform.  If  all  property  was  assessed 
at  one  half  or  one  third  its  value,  the  rule 
of  uniformity  of  taxation  would  not  be  dis- 
turbed. But  the  constitution,  in  providing 
for  the  office  of  assessor,  and  confining  the 
office  to  territorial  limits  of  his  county,  di- 
vided the  state  into  as  many  taxine  districts 
ms  there  are  counties ;  and  since,  if  one  rule 
of  valuation  should  be  adopted  in  one  county 
and  another  in  another,  there  would  not  be 
equality  of  tax&tion,  it  prescribed  the  stand- 
ard of  valuation  for  all  property  in  all  the 
counties  should  be  the-  real  val ue.  The  office 
of  assessor,  spoken  of  in  section  188  of  the 
Constitution,  is  one  of  known  and  settled 
functions ;  and  in  providing  that  an  assessor 
should  be  selected,  in  the  manner  provided 
by  law,  for  each  county,  it  is  to  be  presumed 
that  the  framers  of  that  instrument  intended 
CO  provide  for  the  performance  by  him,  sub- 
stantially at  least,  of  those  duties  which  have 
hitherto  pertained  to  his  office.  French  v. 
StcM,  52  Miss.  760.  The  constitution  de- 
•clares  the  rule  of  uniformity  and  equality  of 
taxation.  It  fixes  the  standard  of  valuation 
by  which  the  rule  shall  be  preserved  and  en- 
forced. It  provides  for  the  selection  of  an 
officer  for  each  county  to  perform  the  duties 
of  assessin|f  persons  and  property.  It  is  silent 
as  to  details,  leaving  to  the  legislature  the 
power  and  duty  of  formulating  the  scheme 
of  taxation,  subject  to  the  restrictions  im- 
posed by  the  general  provisions  it  does 
<x>ntain.  Unquestionably,  the  constitution 
-contemplates  and  requires  an  assessment  of 
property  as  a  condition  of  its  taxation.  As- 
sessment is  the  listing  and  valuation  of  prop- 
erty' liable  to  taxation  according  to  law.  It 
is  essential  for  the  apportionment  of  all  ad 
fsalorem  taxes.  Oooley,  Taxn.  259.  And  an 
assessment  can  only  be  made  by  the  officer 
designated  by  law  to  make  it.  Welty,  As- 
sessments, §  10.  When  the  constitution  de- 
volves that  duty  upon  a  particular  person, 
the  legislature  may  not  substitute  another. 
Ibid,;PiBapU  v.  Keisey,  84  Cal.  478 ;  People  v. 
HaetinM,  29  Cal-  450 ;  People  v.  Sargent,  44 
•Cal.  484;  Houghton  v.  Austin,  47  Cal.  646; 
JUchmond  d  D.  R.  Co.  v.  Orange  County 
Gomrs.  74  N.  C.  506 :  Wilmington,  C.  d  A. 
B.  Co.  V.  Brunswick  County  Comrs,  72  N.  C. 
10. 

In  Houghton  v.  Avstin,  above  cited,  the 
Tule  that  the  legislature  could  not  devolve 
^he  duty  of  assessing  property  upon  any  other 
tribunal  or  officer  than  the  assessor  provided 
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for  by  the  constitution  was  carried  to  the  ex- 
tent of  annulling  a  law  creating  a  state  board 
for  equalization  of  taxation  among  the  sev- 
eral counties  of  the  state. 

It  is  said  by  counsel  for  appellant  that  the 
power  of  the  legislature  to  devolve  the  du- 
ties of  the  assessor  upon  others  has  been  rec- 
ognized in  many  .decisions  of  this  court. 
First,  it  is  said  that  in  Wolfe  v.  Murphy,  60 
Miss.  1,  the  Act  of  March  5,  1878,  which 
provided  that,  if  the  assessor  should  fail  to 
complete  his  roll  as  required  by  law,  the 
board  of  supervisors  should  **  appoint  some 
suitable  person  to  make  and  complete  such 
assessment -rolls,  in  the  same  manner  as  the 
assessor  is  required  by  law  to  do, "  was  held 
to  be  a  valid  exercise  of  legislative  power ; 
and,  second,  that  in  State  v.  Alder ^  68  Miss. 
487,  the  authority  of  the  collector  to  assess 
such  persons  or  property  as  had  been  omitted 
by  the  assessor,  as  directed  by  section  518  of 
the  Code  of  1880,  was  also  upheld.  It  would 
be  sufficient  to  reply  that  in  neither  of  Uiese 
cases  was  the  validity  of  the  legislation 
challenged  by  counsel,  or  adverted  to  by  the 
court.  But  it  is  to  be  observed  that  the  stat- 
utes construed  in  these  cases  have  existed  in 
this  state  since  the  year  1846  (Hutch.  Code, 
pp.  185-189,  §S  9-28),  and  were  in  operation 
at  the  adoption  both  of  the  Constitution  of 
1869  and  of  1890.  The  Code  of  1857  provided 
that,  upon  failure  of  the 'assessor  to  make 
and  return  his  roll  as  required  by  law,  the 
board  should  have  power  to  remove  him  from 
office,  and  to  appoint  some  suitable  person  to 
complete  the  roll ;  and  in  Wolfe  v.  Murphy, 
this  court  assumed,  without  expressly  de- 
ciding, that  the  effect  of  the  Act  of  1878  was 
to  authorize  the  board  to  declare  the  office 
vacant  pro  tempore,  and  to  appoint  an  in- 
cumbent. The  provisions  of  the  statute  au- 
thorizing boards  of  supervisors  to  appoint  a 
suitable  person  to  make  the  assessment  when 
the  assessor  has  failed  to  discharge  his  duty, 
and  conferring  power  on  the  sheriff  to  add 
persons  or  property  to  the  roll  which  have 
been  omitted  by  the  assessor,  are  widely 
different  in  their  scopje,  purpose,  and  effect 
from  the  scheme  pro v  idea  by  chapter  126  of 
the  Code  in.  relation  to  the  state  revenue 
agent.  They  are  provisions  to  meet  emer- 
gencies, and  displace  as  little  of  the  ma- 
chinery by  which  a  general  and  uniform 
plan  01  assessment  is  carried  on  throughout 
the  state  as  is  possible.  They  substituFe  one 
local  officer  for  another,  and  in  case  of  the 
appointed  assessor,  at  least,  the  duties  he 
performs  are  precisely  those  which  should 
have  been  performed  by  the  assessor,  and  are 
subject  to  the  same  supervision  by  the  board 
of  supervisors.  But  chapter  126  of  the  Code 
displaces  the  whole  scheme  of  taxation.  It 
substitutes  a  state  officer  provided  for  by  law 
for  the  local  officer  designated  by  the  consti- 
tution. All  idea  of  equality  and  uniformity 
of  taxation,  and  of  assessment  of  property 
**  under  general  laws  and  by  uniform  rules, 
according  to  its  true  value,"  is  abandoned, 
and  the  discretion  of  the  officei;  is  the  limit 
of  his  power.  Every  judgment  of  every 
board  of  supervisors  since  the  year  1886  is, 
in  effect,  nullified.  Any  citizen  whose  horse 
or  cow  or  land   or  other  property  has  been 
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aaeessed  in  all  these  jears,  and  who  has  paid 
his  taxes  according  to  such  assessment,  is 
subject  to  be  proceeded  a^inst  by  the  agent. 
It  is  indeed,  the  imperative  duty  of  the  of- 
ficer to  proceed  in  all  cases  which,  in  his 
opinion,  the  valuation  of  property,  as  fixed 
by  the  taxpayer  and  the  assessor  and  approved 
by  the  supervisors,  was  too  little.  Never 
before  in  the  history  of  this  state  have  such 
onerous  duties  been  imposed  upon,  or  such 
unlimited  power  vested  in,  a  single  person. 
We  have  said  that  all  idea  of  equality  and 
uniformity  of  taxation  is  abandoned.  This 
is  true,  ii  the  scheme  is  in  its  nature  such 
that  its  practical  operation  must  be  eifectual 
only  in  exceptional  instances ;  for,  if  this  be 
true,  the  law,  though  in  form,  is  not  in  ef- 
fect, a  general  law,  prescribing  uniform  rules 
for  the  assessment  of  property  of  all  the  cit- 
izens of  the  state.  If  the  approval  of  values, 
as  they  have  been  fixed  by  the  authorities 
charged  with  that  duty,  on  all  the  rolls 
since  the  year  1886,  could  be  nullified  by 
the  legislature,  it  would  yet  be  necessary 
that  any  scheme  in  which  no  provision  is 
made  for  preserving  uniformity  and  equality 
of  taxation  would  violate  the  constitutional 
provisions  by  which  such  equality  and  uni- 
formity is  declared.  Now,  if  tne  revenue 
agent  may  proceed  against  any  taxpayer, 
whose  property,  \n  his  opinion,  hatf  been  un- 
dervalued, he  must  do  so.  unless  his  arbitrary 
discretion  may  be  substituted  for  the  legis- 
lative will.  Nor  can  he  proceed  against  one 
and  refuse  to  proceed  against  another  stand- 
ing in  the  same  condition.  But  the  agent 
cannot  determine  whether  property  has  been 
undervalued  in  former  years  unless  he  shall 
and  can  inform  himself  of  its  then  condition 
and  value,  and  this,  being  a  matter  of  fact, 
must  be  decided  upon  by  some  sort  of  evi- 
dence. No  provision  is,  however,  made 
for  the  investigation  and  decision  of  this 
preliminary  fact,  and  the  proceeding,  when 
instituted,  must  rest  upon  the  mere  unin- 
structed  discretion  of  the  ofiicer.  The  ques- 
tion of  value  is  one  of  the  most  difiicult 
of  solution  in  the  administration  of  the  law. 
One  man  may  value  an  article  at  one  price, 
and  another  at  another,  and  all  be  equally 
honest  in  their  action ;  but  it  is  also  a  relative 
question,  for  the  value  of  one  horse  or  cow 
or  tract  of  land  is  largely  determinable  by 
the  value  of  other  horses  and  cows  and  lands 
at  the  same  time  and  place.  When  the  agent 
proceeds  to  re-examine  the  value  of  property 
assessed  in  years  past,  no  just  conclusion 
could  be  reached  without  consideration  of  the 
property  of  others  assessed  on  the  same  roll. 
If  the  valuation  of  the  property  of  one  man 
is  increased,  so,  also,  must  be  that  of  every 
other  man,  if  it  has  been  undervalued  ;  other- 
wise, the  principle  of  uniformity  and 
equality  is  departed  from.  It  is  to  be  re- 
membered that,  in  all  the  assessments  which 
art>  reopened  by  the  law  under  consideration, 
the  boards  of  supervisors  had  been  charged 
with  the  duty  of  examining  and  equalizing 
the  rolls :  add  if  this  was  done,  as  must  be 
presumed,  any  action  by  the  revenue  agent 
in  changing  one  assessment  would  disturb 
the  uniformity  and  equality  of  the  burden, 
unless  his  jurisdiction  may  be  considered  as 
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a  revisory  one,  and  his  finding  of  the  fact  of 
undervaluation  of  particular  property  be  con- 
sidered as  a  judicial  determination  that  all 
other  property  appearing  thereon  had  been 
assessed  at  its  true  value.  It  has  long  since 
been  decided  in  this  state  that  it  is  not  within 
the  legislative  power  to  provide  by  re- 
troactive legislation  for  the  reopening  of 
judgments  final  in  their  nature,  and  under 
which  riirhts  had  become  vested.  Hooker  v. 
Hooker,  10  Smedes&  M.  599.  A  fortiori,  can 
it  not  annul  them  by  a  mere  legislative  dec- 
laration? 

When  we  consider  the  duty  and  power  of 
the  agent  to  collect  taxes  on  property  which 
has  escaped  taxation,  the  provisions  of  the 
law  are  found  yet  more  oDjectionable.  As 
to  such  property,  the  agent,  without  notice 
to  the  taxpayer,  and  without  giving  him  an 
opportunity  to  be  heard,  determines  that 
certain  property,  of  a  certain  valuation, 
should  be  assessed  against  a  particular  per- 
son. He  thereupon  notifies  the  collector  to 
place  such  property  on  the  roll,  and  having 
given  the  owner  ten  days*  notice  of  his  ac- 
tion, may,  in  default  of  payment  of  the  tax 
claimed,  proceed  by  suit. to  recover  the 
amount.  It  is  true  the  act  calls  this  an  **  as- 
sessment," but  it  is  not  such  in  fact.  No  op- 
portunity to  be  heard  in  reference  to  the  as- 
sessment is  afforded  to  the  citizen.  His  first 
information  is  that  his  property  has  been  as- 
sessed b^  the  ex  parte  act  of  the  agent,  and 
a  liability  fixed  upon  him,  upon  which  suit 
will  be  brought  unless  immediate  payment 
is  made.  He  must,  it  is  true,  be  summoned 
to  defend  the  suit  at  law,  and  may  then  dis- 
prove the  legality  of  the  assessment,  which 
becomes  final  against  him  only  upon  full 
hearing  before  the  court.  But  the  question 
is,  not  whether  the  assessment  is  conclusive 
against  the  citizen  when  the  suit  is  brought, 
but  it  is  whether  he  may  be  subjected  to  & 
suit  at  all  unless  a  tax  is  due  by  him  at  the 
time,  and  whether  a  tax  is  ever  due  until  as- 
sessment is  duly  made,  in  conformity  to  the 
constitution.  Either  what  the  agent  does  be- 
fore suit  brought  is  an  assessment  of  th^ 
firoperty,  fixing  liability  for  its  taxes,  which 
lability  is  the  foundation  and  support  of 
the  suit  at  law,  or  there  is  no  assessment  at 
all  preceding  the  suit ;  and  the  anomaly  is 
presented  of  an  action  on  a  nonexisting  cause 
of  action,  with  power  in  the  plaintiff  to 
create,  pending  the  action,  the  right  of  ac- 
tion on  which  the  suit  rests. 

We  are  not  certain  that  we  appreciate  the 
precise  position  of  counsel.  The  assumption 
runs  throughout  their  briefs  that  a  person 
owning  property  which  has  not  been  assessed 
is  a  delinquent,  who  cannot  complain  of  any 
legislation  having  for  its  purpose  the  taxa- 
tion of  the  property.  Counsel  do  not  ex- 
pressly declare  that  such  persons  are  not  en- 
titled to  the  protection  of  the  constitution, 
but  they  suggest  that,  having  failed  to  obey 
the  law  by  giving  in  their  property  for  taxa- 
tion when  all  other  property  was  assessed, 
such  delinquents  should  be  left  to  be  dealt 
with  at  the  discretion  of  the  legislature.  But 
the  fact  that  such  persons  may  have  violated 
the  law,  either  by  neglecting  or  willfully 
refusing  to  return  their  property  for  taxation. 
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i  4  no  reftsoD  wby  constitutional  tafegaards 
provided  for  the  protection  of  all  classes 
slioald  be  destroyecT  or  iffnored.  The  ques- 
tion is  not  one  of  policy,  but  of  power; 
and,  if  it  is  competent  for  the  legislature  to 
dispense  with  an  assessment  of  property  as 
to  one  class,  it  would  be  equally  within  its 
power  to  dispense  with  it  for  any  or  all  other 
classes.  It  is  not  too  much  to  say  that,  if  it 
were  possible  for  one  man  to  perform  the 
duties  of  the  office  of  revenue  agent  accord- 
ing to  the  provisions  of  the  Code,  there  are 
not  enough  courts  in  all  the  states  to  de- 
termine in  a  lifetime  the  suits  which  would 
be  brought  in  one  year.  But  it  is  obvious 
that  no  purpose  is  disclosed  of  preserving 
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the  rule  of  uniformity  and  equality  pi 
scribed  by  the  constitution.  The  evide 
purpose  is  to  vest  power  in  the  agent  to  sue 
in  the  most  flagrant  instances  of  undervalua> 
tion  of  property  heretofore  taxed,  or  of  non- 
assessment.  Each  case  stands  separate  and 
distinct  from  each  other,  and,  in  lieu  of  the 
local  agencies  provided  by  the  constitution, 
with  local  tribunals  for  equalization  of 
Talues,  the  scheme  of  the  act  is  to  vest  un- 
limited power  and  discretion  in  a  state  officer, 
with  a  trial  by  jury  in  each  suit  to  finally 
settle  the  question  of  valuation.  This  is  a 
total  departure  from  the  scheme  of  the  con- 
stitution, and  it  is  therefore  invalid. 
The  judgment  i»  offlrmetL 
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]!•  presnaipiioii  of  nei^Ui^nee  on  the 
peSrt  ef  »  railread  eompanj  arises 
frees  li^iirj  to  »  peeef»nger  by  the  f aU  up- 
on a  train  of  a  rock  wbloh  became  detached  from 
ibe  natural  bfUside  more  than  800  feet  from  the 
top  of  the  out  through  which  the  railroad  ran. 

(October  80. 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Wash- 
inglon  County  in  favor  of  plaintiff  in  an 
aodon  brought  to  recover  damages  for  the 
death  of  plaintiff's  daughter  while  a  passenger 
in  the  defendant's  cars,  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
Bneraed. 

The  facts  are  stated  in  the  opinion. 

MesiTi.  A.  M.  Todd  and  £•  T.  Breck»for 
appelant: 

Where  a  passeneer  is' injured,  either  by  any- 
thing done  or  omitted  by  the  carrier,  its  em- 
ploy&  or  anything  connected  with  the  appli- 
ances of  transportation,  the  burden  of  proof  is 
upon  the  carrier  to  show  that  such  injury  was 
in  no  way  the  result  of  its  negligence,  iftut  to 
throw  this  burden  upon  the  carrier,  it  must 
tint  be  shown  that  the  injury  complained  of 
resulted  from  the  breaking  of  machinery,  col- 
lision, derailment  of  cars,  or  something  im- 
proper or  unsafe  in  the  conduct  of  the  busi- 
ness or  in  the  appliances  of  transportation. 

Thomas t.  Philadelphia dRRCk>,15Jj.Ii 
A.  416, 148  Pa.  180. 

The  plaintiff  did  not  show  anything  done  or 
omitted  to  be  done  by  the  carrier  or  its  em- 
ployes, causing  the  accident:  there  was  no 
"  breaking  of  machinenr,  collision,  derailment 
of  cars,  or  something  improper  or  unsafe  in 
the  conduct  of  the  business  or  in  the  appliances 
of  transportation,"  and  if  a  nonsuit  had  been 
asked  for  it  must  have  been  granted. 

Mr,  M.  L»  A.  MeCraeken*  for  appellee: 


The  mere  happening  of  an  injurious  accident 
raises  prima  facie  a  presumption  of  neglect 
and  throws  upon  the  carrier  the  anui  of  show* 
ing  it  did  not  exist. 

Laing  ▼.  Colder,  8  Pa.  482,  49  Am.  Dec.  688. 

When  a  passenger  in  a  railroad  train  is  in- 
jured without  fault  on  his  part,  the  law  pre^ 
sumes  negligence  in  the  carrier,  and  the  bnrden 
is  on  the  carrier  to  disprove  the  plaintiff'* 
prima  facia  case. 

LiUle  SchuylkiU  Nav,  db  R.  Choi  Co.  v.  H&r^ 
ton,  24  Pa.  469,  64  Am.  Dec.  672;  Meier  v. 
Penntylvania  A  O?.  64  Pa.  226,  8  Am.  Rep. 
681;  Philadelphia  dk  R.  R.  Co.  v.  Andereon,  94 
Pa.  861,  89  Am.  Rep.  787. 

In  Sullivan  y.  Pniladelphia  dkR,  R  Co,,^ 
Pa.  284.  72  Am.  Dec.  698,  this  court  held,, 
there  was  '*  something  improper  or  unsafe  in 
the  conduct  of  the  business  or  in  the  appliancea 
of  transportation;"  and  that "  something"  was- 
a  cow  that  had  wandered  onto  the  track. 

In  Spear  V.  Philadelphia,  W.dB.RCo.,  119^ 
Pa.  61,  there  was  an  explosion  of  some  foreign 
substance  on  a  steamboat  owned  and  operated 
by  the  railroad,  by  which  the  plaintiff's  hus- 
band was  killed.  The  explosion  was  in  na 
way  connected  with  the  boners  or  any  part  of 
the  machmery  of  the  boat.  The  supreme 
court  says:  *'The  evidence  of  the  plaintiff, 
with  the  legal  presumption  arrising  therefrom, 
mftde  a  case  of  negligence  on  which  the  plain- 
tiff was  entitled  to  recover  when  her  case 
closed." 

This  question  has  recently  been  determined 
in  plaintiff's  favor  by  the  Supreme  Court  of 
the  United  States,  in  Oleesan  v.  Virginia  Mid- 
land R.  Co.  140  U.  S.  486,  86  L.  ed.  469. 

It  is  no  defense  that  the  stone  which  killed 
the  plaintiff's  daughter  came  from  a  point  on 
the  hill  which  did  not  belong  to  the  defendant, 
and  in  which  it  had  no  right  of  possession. 

Oatee  v.  Pmneylrtania  R  0?.  16  L.  R.  A. 
664. 160  Pa.  63. 

The  plaintiff  having  made  out  a  prima  facie 
case,  it  could  not  be  taken  from  the  jury. 

SuUitan  v.  Philadelphia  dk  R.  R.  Co.  supra; 
Pennsylvania  R.  Co.  v.  Weise,  87  Pa.  449;^ 
Spear  v.  PhOaddphia,  W.  A  B.  R.  Co.  supra. 


Kora.— The  limitatlOD  In  the  above  ease  of  the 
presumpttoD  of  neirligenoe  on  the  part  of  a  carrier 
when  a  pusenger  is  injured  is  an  interesting  addl- 
tioD  to  the  subject  as  very  fully  shown  in  Bamow- 
22L.R.A. 


ski  V.  Helson  (Mich.)  15  L.  R.  A.  88,  and  noU^  with 
the  later  case  of  Spellman  v.  Linooln  Bapid  Transit 
Oo.(Neb.)20L.B.A.tfia.' 


S<?e  also  27  L.  R.  A.  270;  41  L.  R.  A.  <:X. 
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Pamnstlyania  Sdprjcmib  Court. 


Oct., 


Thompson*  J.,  delivered  the  opinion  of 
the  court : 

The  first  two  assignments  of  error  are  based 
upon  the  refusal  of  the  learned  judge  to 
charge  as  follows:  First.  **The  burden  of 
proof  is  on  the  plaintiff  to  show  that  the 
death  of  her  daughter  was  caused  by  the  de- 
fendant ;  and,  under  the  circumstances  of  the 
present  case,  the  burden  resting  on  the  plain- 
tiff is  not  satisfied  by  the  mere  presumption 
of  negligence  which  ^metimes  arises  against 
the  carrying  company  wlien  a  passenger  is 
killed  or  injured."  Second.  ** Under  the  cir- 
cumstances of  the  present  case,  the  burden  of 
proof  is  not  shifted  from  the  plaintiff  by  the 
mere  fact  that  her  daughter  was  killed  while 
a  passenger  on  the  defendant's  railroad ;  but 
the  plaintiff  must  show  such  facts  as  will 
connect  the  defendant,  or  its  servants,  or  some 
of  the  appliances  of  transportation,  with  the 
happening  of  the  injurv.'' 

Authority  need  scarcely  be  cited  that  where 
an  injury  occurs  to  a  passenger  in  con- 
sequence of  something  done  or  not  done,  con- 
nected with  the  appliances  of  transportation, 
there  arises  the  presumption  of  negligence, 
which  the  carrier  is  required  to  rebut.  This 
presumption  necessarily  arises  from  the  con- 
tract of  carriage,  under  which  the  passenger 
passively  trusts  himself  to  the  safety  of  the 
carrier's  means  of  transportation,  and  to  the 
skill,  diligence,  and  care  of  his  servants,  and 
by  which  the  carrier,  in  consideration  of  the 
fare,  undertakes  to  carry  safely,  and,  to  do 
«o,  to  furnish  the  best  means  and  appliances 
for  the  purpose,  and  competent,  skillful,  and 
diligent  servants.  An  accident  connected 
with  them  raises  the  presumption  that  they 
were  not  such,  and  that  the  carrier  was  guilty 
of  negligence.  But  if  the  accident  has  no 
connection  with  the  appliances  or  machinery, 
— if  it  is  so  disconnected  with  the  operation 
of  the  business  of  the  carrier  as  not  to  involve 
the  safety  or  sufficiency  of  the  instru- 
mentalities, or  the  negligence  of  his  serv- 
ants,— no  such  presumption  arises,  and  the 
burden  of  proof  to  show  negligence  is  upon 
the  plaintiff,  who  avers  it.  &  ITunnas  t. 
Philadelphia  d  R,  R,  Co.,  148  Pa.  188,  15  L. 
R.  A.  416,  where  the  accident  occurred  to  a 
passenger  seated  at  an  open  window,  who  was 
struck  oy  a  missile  causing  the  injury,  and 
where  there  was  no  evidence  as  to  how  the 
missile  came  to  be  thrown,  Mr,  Ohief  Justice 
Paxson  said  :  **  The  rule  appears  to  be  that, 
where  a  passenger  is  injured,  either  by  any- 
thing done  or  omitted  by  the  carrier,  its  em- 
ployes, or  anything  connected  with  the  ap- 
pliances of  transportation,  the  burden  of 
proof,  is  upon  the  carrier  to  show  that  such 
injury  was  in  no  way  the  result  of  its  neg- 
ligence. But,  to  throw  its  burden  upon  the 
carrier,  it  must  first  be  shown  that  the  injury 
complained  of  resulted  from  the  breaking  of 
machinery,  collision,  derailment  of  cars,  or 
something  improper  or  unsafe  in  the  conduct 
of  the  business,  or  in  the  appliances  of  trans- 
portation. ** 

In  the  present  case,  it  is  not  shown  that  the 
accident  was  in  consequence  of  a  defect  in 
any  of  the  appliances  or  machinery  used,  or 
of  the  negligence  of  appellant's  employes  in 
22  L.R.A. 


thei^  conduct  of  the  train.  It  was  the  result 
of  a  rock  becominir  detached,  and  falling 
upon  the  train,  while  passing  a  point  where 
the  hill  descends  precipitously  to  the  track. 
From  it,  at  the  place  of  the  accident,  to  the 
top  of  the  bill,  is  a  distance  of  456  feet.  The 
cut  for  the  railroad  extends  upward  88  feet, 
and  above  it  is  tJie  natural  hill.  The  rock 
which  fell  started  at  about  100  feet  from  the 
top  of  the  hill,  bounded  down  some  40  feet, 
struck,  again  bounded  20  or  80  feet ;  making 
four  bounds  before  it  struck  the  train,  and 
caused  the  death  of  the  appellee's  daughter. 
It  is  clear  that  the  fall  of  the  rock  was  in  no 
way  connected  with  the  appliances  or  mach- 
inery used  in  the  operation  of  the  road,  or  the 
acts  of  the  employ^  in  the  conduct  of  the 
train,  or  in  the  construction  of  the  road,  and 
therefore  there  is  no  presumption  of  negli- 
gence on  the  part  of  appellants.  But  ap- 
fiellee  contends  that  the  presumption  of  ncg- 
igence  arises  in  this  case,  and  in  support  of 
her  contention  cites  the  following  cases: 
Sullivan  v.  Philadelphia  it  R.  R.  Oo, ,  90  P^ 
284,  72  Am.  Doc.  698.  In  this  case  the  ac- 
cident was  caused  by  a  cow  upon  defendant's 
track  ;  and  the  opinion  indicates  that,  in  tlie 
conduct  of  its  business,  it  was  the  dutv  of 
the  company  to  fence  the  track,  or  enforce 
the  owner's  obligation  to  keep  his  cattle  at 
home.  JSbear  v.  Philadelphia,  W.  dt  B.  R. 
Go.  119  Pa.  68.  In  this  case,  Mr,  Justice 
Williams  says:  ''The  person  injured  was  a 
passenger.  The  injury  occurred  after  the 
carriage  had  begun,  and  the  cause  of  the  in- 
jury was  an  explosion  on  the  boat  which  was 
the  vehicle  or  instrument  of  carriage,  and 
which  was  under  the  exclusive  care  and  con- 
trol of  defendant's  servants."  Gleeaon  v. 
Virgina  Midland  R,  Co.,  140  U.  S.  485,  85 
L.  ed.  459.  In  this  case,  the  accident  was 
caused  by  a  landslide  in  a  cut  some  15  or  20 
feet  deep.  In  the  opinion  of  the  court,  it 
is  said :  **  The  railroad  cut  ii  as  much  a  part 
of  the  railroad  structure  as  is  the  fill.  They 
are  both  necessary,  and  both  are  intended  for 
one  result,  which  is  the  production  of  a  level 
track  over  which  the  trains  may  be  propelled. 
The  cut  is  made  by  the  company,  no  less 
than  the  fill ;  and  the  banks  are  not  the  result 
of  natural  causes,  but  of  the  direct  interven- 
tion of  the  company's  work.  If  it  be  the 
duty  of  the  company  (as  it  unquestionably 
is) ,  in  the  erection  of  the  fills  and  the  nec- 
essary bridges,  to  so  construct  them  that  they 
shall  be  reasonably  safe,  and  to  maintain 
them  in  a  reasonably  safe  condition,  no  reason 
can  be  assigned  why  the  same  duty  should 
not  exist  in  regard  to  the  cuts.  **  Thus,  the 
cause  of  the  accident  was  connected  with  the 
construction  of  the  road.  The  difference  be- 
tween the  cases  cited  and  the  present  one  is 
clear.  In  them,  the  cause  of  the  accident 
was  connected  with  the  means  and  appliances 
of  transportation,  and  the  construction  of  the 
road ;  and,  in  this,  it  was  disconnected  with 
them. 

As  the  first  two  assignments  of  error  an 
sustained,  it  is  not  necessary  to  discuss  the 
others. 

The  judgment  i$  reversed,  and  a  venire  facioi 
de  novo  awarded. 
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COMMONWEALTH  of  PennsjWania, 
Appt,, 

V. 

RoUa  LINN  $i  oL 

a58  Pa.  88.) 

B  Indletmeiit  is  insuflleleat  to  AaLrfge 
a  eommon«l»w  nwiaanee  bjr  profluio 


swearing  miad  enrainf^,  nn\em  the  profttna 
lanffuace  is  obarirdd  to  have  been  uttered  in  the 
preseooe  and  within  the  hearing  of  oltisens  pres- 
ent, although  it  is  alleged  that  it  oocuired  on 
the  public  street*  and  highways. 

(October  80, 189B.) 

APPEAL  by  the  CommoD wealth   from  a 
judgment  of  the  Court  of  Quarter  Sessions 


JX(yn,—BUuphemy  and  prof  anity  Q$orime$, 

LDe^itiotM. 

IL  Indtetatie  at  common  laio. 
IlL  OonatituHon  of  the  ofenMM. 
IV.  The  indietmenU 
▼.  suite  etatutes. 
VI.  ConaUhUionalUy  of  etatutet^ 
vn.  Emfiish  dedsiona, 

I.  Definitional 

Blaokstone  speaks  of  this  olTense  as  "^blasphemy 
acalost  the  Almighty**  by  denying  His  being  or 
providence,  or  by  contumelious  reproaches  of  our 
Saviour,  Christ.    4BI.  Com.S0. 

It  Is  an  oral  or  written  reproach  maliciously  oast 
upon  God.  His  name,  attributes,  or  religion.  2 
Blehop,  Crlm.  L.  1 76,  p.  46. 

Bvery  one  who  publishes  any  blasphemous  docu* 
ment,  or  wno  speaks  blasphemous  words,  is  guilty 
of  a  misdemeanor.    Desty,-  Crim.  L.  1 116,  p.  806. 

In  Com.  V.  Kneeland,  20  Pick.  206,  Shaw,  Ch.  J. 
defined  blasphemy  as  consisting  in  blaspheming 
the  holy  name  of  God,  by  denying,  cursing  or  eon- 
tumeliouAly  reproaching  God,  His  creation,  gov- 
•eroment  or  final  Judging  of  the  world;  and  this  may 
be  done  by  language  orally  uttered,  which  would 
<iot  be  a  libel:  but  is  none  tne  less  blasphemy,  if 
4he  same  tbiog  be  done  by  language  written, 
printed,  and  published,  although  when  done  in 
this  form  it  also  constitutes  the  offense  of  libel. 

It  has  been  described  as  consisting  in  speaking 
«vil  of  the  Diety  with  an  impious  purpose  to  der- 
ogate from  the  Divine  Majesty,  and  to  alienate 
the  minds  of  others  from  the  love  and  reverence 
of  Gkxl.   Com.  V.  Kneeland,  tupra, 

Pnrpoeely  using  words  concerning  God,  calcu- 
lated and  designed  to  impair  and  destroy  the 
reverence,  respect,  and  confidence  due  to  Him,  as 
the  intelligent  creator,  governor  and  Judge  of  the 
world,  constitute  the  offense.   Ibid, 

It  embraces  the  idea  of  detraction,  when  used 
towards  the  Supreme  Being,  as  '^calumny**  usually 
carries  the  same  idea,  when  applied  to  an  Individ- 
uaL    Ibid, 

It  is  a  willful  and  malicious  attempt  to  lessen 
men's  reverence  of  God,  by  denying  His  existence, 
or  His  attributes  as  an  intelligent  creator,  gover- 
nor and  Judge  of  men,  and  to  prevent  their  hav- 
ing confidence  in  Him,  as  such.    Ibid, 

Blasphemy,  according  to  the  most  precise  def- 
initions, consists  in  maliciously  reviling  God  or 
religion.    BeU's  Case,  6  City  Hall  Rec.  88. 

To  it  may  be  referred  all  profane  scoffing  at  the 
Holy  Scripture  or  exposing  it  to  contempt  and  ridi- 
cule.   4  BL  Com.  69. 

Profanity  in  its  nature  is  a  form  of  blasphemy; 
any  words  which  amount  to  an  imprecation  of 
divine  vengeance  constitute  the  offense. 

See  further  hereon,  the  statutes  of  the  different 
states,  infrcL, 

IL  Indictable  at  common  law. 

Whatever  amounts  to  a  public  wrong  may  be 
made  the  subject  of  an  indictment.  Respublica  v. 
Teischer.  1  U.  S.  1  Dall.  886, 1  L.  ed.  168. 

By  the  common  law,  blasphemy  agaiust  the  Diety 
In  general,  or  a  malicious  and  wanton  attack 
against  the  Christian  religion  indivlduidly,  for  the 
purpose  of  exposing  its  doctrines  to  contempt  and 
ridicule,  is  indictable  and  punishable  as  a  tem- 
1»L.R.A.  23 

See  also  20  L.  R.  A.  530. 


poral  offense.  State  v.  Chandler,  2  Harr.  (Del.)  563; 
Bex  V.  Taylor,  1  Vent.  298 ;  Rex '  v.  Oarlile.  8  Barn, 
ft  Aid.  161 ;  Atty-Gen.  v.  Pearson,  3  Meriv.  802;  Rex 
V.  Waddington,  1  Bam.  ft  C.  26;  Rex  v.  Woolston, 
2  Strange,  884;  Bex  v.  Oendon,  cited  in  2  Strange, 
7V0;  Andrew  v.  New  York  Bible  ft  Prayer  Book 
Soc.  4  Sandf .  166. 

Wicked  and  malicious  words,  writings,  and  ac- 
tions which  go  to  vilify  the  gospels,  continue,  as  al 
common  law.  to  be  an  offense  against  the  public 
peace  and  safety.  People  v.  Buggies,  8  Johns.  fOO, 
5  Am.  Dec.  386. 

The  public  use  of  profane  and  blasphemous  lan- 
guage, in  the  presence  and  hearing  of  divers  per- 
sons is  as  indictable  offense.  State  v.  Steele,  6 
Heisk.  186. 

As  tending  not  only  to  a  disturbance  of  the  peace 
and  to  corrupt  the  morals  of  the  community,  but 
also  to  undermine  the  foundations  of  Christianity, 
which  is  Justly  regarded  in  a  certain  secse  as  a  part 
of  the  common  law  of  the  land.  Goree  v.  State,  71 
Ala.  7. 

So  public  profane  swearing,  as  well  as  blasphemy, 
was  an  indictable  offense  at  the  common  law,  but 
it  must  take  such  form  and  be  uttered  under  such 
circumstances  as  will  constitute  a  public  nuisance, 
the  mere  utterance  of  a  single  profane  word  not  be- 
ing sufficient  to  constitute  an  offense  punishable  by 
indictment  provided  it  be  not  loud  or  with  repeti- 
tions.   Ibid, 

Where  the  indictment  charged  the  defendant 
with  the  unlawf uL  wicked,  and  scandalous  use  of 
vulgar,  obscene,  and  indecent  language  in  a  cer- 
tain large  assembly  and  in  the  hearing  of  said  as- 
sembly, the  court  held  the  offense  constituted  a 
misdemeanor  at  common  law.  State  v.  Appllog,  86 
Mo.  315. 69  Am.  Dec.  469. 

But  the  single  utterance  of  a  profane  word  is  not 
per  se  indictable,  if  it  be  not  spoken,  at  least,  with 
a  loud  voice,  nor  with  repetitions.  Goree  v.  State, 
supra. 

To  be  indictable,profanlty  should  take  such  form, 
and  be  uttered  under  such  circumstances,  as  to 
constitute  a  public  nuisance,  ibid.;  Ex  parte  De- 
laney,  48  Cal.  478,  where  the  use  of  profane  lan« 
guage  was  prohibited  by  a  city  ordinance. 

The  acts  should  be  so  repeated  and  public  as  to 
amount  to  an  annoyance  and  inconvenience  to  the 
public  and  in  the  nature  of  such,  nuisance.  State 
V.  Jones,  81  N.  C.  89:  State  v.  Bllar,  12  N.  C.  267; 
State  V.  Graham,  8  Sneed,  134:  State  v.  Steele,  3 
Heidk.  187. 

If  three  or  four  persons  be  present  and  hear  the 
words  uttered  there  is  sufficient  evidence  of  guilty 
Goree  v.  State,  supra. 

The  use  of  vulgar,  indecent,  and  obscene  words 
in  public  is  an  offense  at  common  law.  being  against 
good  momls  and  public  decency.  State  v.  Appi  ing, 
26  Mo.  816, 69  Am.  Dec.  460. 

Where  defendant  was  charged  with  uttering 
grossly  obscene  language  *Mn  public  and  in  the 
hearing  of  divers  citizens"  the  court  held  that  the 
uttering  in  public  of  obscene  words  was  indictable 
as  it  was  a  violation  of  pubUc  decency  and  good 
morals.    Bell  v.  State,  1  Swan.  42. 

Where  the  defendant  caused  a  large  collection  of 
people  in  the  streets  by  reason  of  loud  and  indecent 
language  the  court  held  him  mdictable  as  for  a 
common  nuisance.    Barker  v.  Com.  19  Pa.  412. 


Digitized  by  V^OOQ  IC 


£54 


Pennbtlvania  Supreme  Court 


Oct., 


of  the  Peace  for  Clarion  County  in  favor  of 
defendants  upon  an  indictment  for  alleged  pro- 
fane swearing.     Afflrmed, 

The  indictment  originally  contained  three 
counts.  The  first  charged  a  riot  Upon  this 
the  defendants  were  acquitted.  The  second 
count  charged  an  affray  and  threats,  but  was 
ignored  by  the  grand  jury.  The  third  count 
was  as  follows: 


*'The  grand  inquest  of  the  eommonwealtli 
of  Pennsylvania  aforesaid,  upon  their  oath 
aforesaid,  do  furtlier  present  that  Rolla  Linn, 
late  of  said  county,  yeoman,  Daniel  Linn, 
late  of  said  county,  yeoman,  being  evil-dis- 
posed persons,  on  the  day  and  year  aforesaid, 
and  divers  other  times,  as  well  before  aa 
since,  at  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court,  did,   on  the 


So  where  the  defendant  was  charged  with  the 
continued  and  public  use  of  profane  oaths  and  the 
frequent  loud  repetition  thereof  for  the  space  of 
five  minutes  the  court  held  the  offense  indictable 
as  a  common  nuisance.  State  «v.  Ghrisp,  86  N.  0. 
588, 89  Am.  Sep.  718. 

Althouerh  profane  swearing  of  itself,  and  inde- 
pendent of  the  disturbance  and  injury  which  it 
may  produce  to  those  who  hear  it,  may  not  form 
the  subject  of  an  indictment,  thouprh  cognizable  be- 
fore a  Justice  of  the  peace,  under  the  Act  of  1741, 
chap,  li,  yet  where  charged  as  a  nutaanoe  it  is  in- 
dictable.   State  V.  Klrby,  5  N.  C.  254. 

So  where  the  defendant  was  charired  that  he 
**dld  in  the  public  streets  .  .  .  profanely  curse  and 
swear,  and  take  the  name  of  God  in  vain  to  the 
evil  example,  etc.,  and  to  the  common  nuisance  of 
the  Rood  citizens  of  the  state,**  the  court  found  an 
Indictable  offense  even  though,  under  the  Act  of 
1741,  the  Justices  of  the  peace  had  power  to  punish 
summarily.    State  v.  Ellar,  12  N.  0. 267. 

Where  a  municipal  body  were  empowered  to 
prohibit  or  suppress  anyUiing  tending  to  hurt  good 
morals  or  public  decency,  it  was  held  that  they  had 
power  to  punish  the  use  and  utterance  of  profane 
language,  no  matter  whether  its  utterance  was  fre- 
quent or  one  isolated  case.  Ex  parte  Belaney,  4A 
CaL478. 

IIL  Omstatition  of  the  offenaes. 

Christianity,  in  its  enlarged  sense,  as  a  religion 
revealed  and  taught  in  the  Bible,  is  not  unknown 
to  our  law.  Kent,  C/i.  J.,  in  People  v.  Auggles,  8 
Johns.  290,  5  Am.  Dec.  836. 

The  common  law,  regarding  Christianity  as  part 
of  the  law  of  the  land,  respects  and  protects  its  in- 
stitutions and  assumes  {likewise  to  regulate  the 
public  morals  and  decency  of  the  community. 
Bell  V.  State,  1  Swan,  42. 

The  common  law  is  the  guardian  of  the  morals  of 
the  pec/>le,  and  their  protection  against  offenses 
notoriously  against  public  decency  and  good 
morals.    Grisham  v.  State,  2  Terg.  589. 

So  far  as  enforcing  the  provisions  of  the  law  is 
concerned  the  offense  is  considered  as  committed 
against  man  as  being  against  society  and  tending 
to  disturb  the  public  peace.  State  v.  Chandler,  2 
Harr.  (Del.)  668. 

And  as  to  the  constitution  of  the  offense  of  blas- 
phemy, it  matters  not  whether  there  be  a  written 
or  an  oral  publication  of  the  words  used.  Ildd,; 
People  V.  Buggies,  supra;  Hex  v.  Taylor,  8  Eeb. 
007:  Rex  v.  Atwood,  Cro.  Jac  421. 

The  gist  of  the  offense  is  the  gross  violation  of 
good  morals  and  public  decency.  Bell  v.  State,  1 
Swan,  42. 

It  is  the  speaking  of  the  words  ''profanely.**  Coul 
T.Spratt,14Phila.866. 

The  gravamen  of  the  offense  of  using  profane, 
obscene,  and  blasphemous  language  is  in  its  being 
a  public  or  common  nuisance,  and  the  averment  of 
the  common  nuisance  is  essential*  Toung  v.  State, 
10  Lea,  165:  Com.  v.  Spratt,  mprti. 

The  law  does  not  look  to  the  language  alone,  but 
to  the  ideas  of  which  that  language  is  the  intelli- 
gible expression.    Com.  v.  Kneeland,  20  Pick.  206. 

Where  the  words  are  spoken  in  a  wanton  man- 
ner, and  import  a  wicked  and  malicious  disposition, 
and  not  a  serious  discussion  upon  any  controverted 
SSL.  R.  A. 


point  in  religion,  they  axe  blasphemous  In  a  lega^ 
sense.    BelPs  Case,  6  City  Hall  Bee.  88. 

To  revile  with  malicious  and  blasphemous  con- 
tempt, the  religion  professed  by  almost  the  whole- 
community,  is  an  abuse  of  the  right  of  free,  equal, 
and  undisturbed  enjoyment  of  religious  opinion^ 
and  of  free  and  decent  discussions  on  religious  sub- 
Jects.    Ibid. 

If  the  blasphemous  words  were  not  heard  by  any 
person,  no  crime  has  been  committed.  People  v.. 
Porter,  2  Park.  Crlm.  Bep.  14. 

A  person  cannot  be  convicted  of  the  crime  of 
blasphemy  on  his  own  confession,  made  out  of 
court,  without  first  proving  a  crime  committed,  or 
giving  testimony  in  addition  to  the  confession, 
from  which  the  court  and  Jury  can  legally  infer 
that  the  offense  has  been  committed  by  some  one. 
Ibtd. 

It  has  been  held,  under  the  Massachusetts  stat- 
ute,  that  the  willful  denial  of  God,  His  creation  or 
government,  or  final  Judging  of  the  world  with  the 
intent  to  disparage  and  calumniate  Him  and  de- 
stroy and  imifoir  the  reverence  due  to  Him,  con- 
stitute  the  crime  of  blasphemy.  Com.  ▼.  Kne«^ 
land,  20  Pick.  206. 

So  cursing  and  contumeliously  reproaching  Gk>d 
have  been  held  blasphemy  under  the  same  statute. 
Ibid. 

The  offense  intended  to  be  prohibited  is  the 
willful  denial  with  the  intent  and  purpose  to  im- 
pair and  destroy  the  reverence  due  to  Him.   IMd» 

Where  the  words  used  amounted  to  imprecations 
of  future  Divine  vengeance  they  were  held  to  be- 
profane  and  within  the  Connecticut  statute.  Hoi- 
comb  v.  Cornish,  8  Conn.  875. 

In  Updegraph  v.  Com.,  11  Serg.  &  B.  894,  where 
the  defendant  stated  that  ^^he  Holy  Scriptures 
were  a  mere  fable;  that  they  were  a  oontradio> 
tlon,  and  that,  although  they  contained  a  number 
of  good  things,  yet  they  contained  a  great  many 
lies,**— the  court  held  t  at  co  maliciously  vilify  the 
Christian  religion  wue  an  indictable  offense,  Chris- 
tianity being  part  of  th  ^.common  law  of  Pennsyl- 
vanla. 

The  principles  declared  in  the  above  case  were 
approved  of  and  sustained  in  Vidal  v.  Philadel- 
phia, 48  U.  S.  2  How.  127, 198.  11  L.  ed.  206, 234.  and 
Zeisweiss  v.  James,  63  Pa.  466, 8  Am.  Bep.  568. 

Where  the  indictment  charged  the  defendant 
with  wickedly,  maliciously,  and  blssphemouslj 
uttering,  in  the  presenoe  and  hearing  of  divers 
good  and  Christian  people,  the  words  ''Jesus 
Christ  was  a  bastard  and  his  mother  must  be  a 
whore,**  the  court  held  the  offense  blasphemy  not 
only  in  a  popular  but  in  a  legal  sense  by  the  com- 
mon law  of  the  state.  People  ▼.  Buggies,  8  Johns. 
290, 6  Am.  Dec.  836. 

So  in  State  v.  Chandler,  9  Harr.  (DeL)  668.  where 
the  indictment  charged  the  defendant  with  the  pub- 
lic and  malicious  prodamatioii  of  similar  words 
with  the  intent  thereby  to  vilify  the  Christian  relig- 
ion, and  blaspheme  God,  the  oourt  held  the  offense 
blasphemy. 

But  where  the  indictment  charged  the  offenae  in 
the  speaking  of  words  even  more  profane,  the 
court  held  that  the  proving  of  the  admission  of 
the  making  of  the  statement  to  a  witness  was  not 
sufficient  to  establish  the  charge.  Peopla  ▼.  Por- 
ter, 2  Park.  Crlm.  Rep.  14. 
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public  BtrcetB  and  highways,  profanely  curse 
aod  swear,  and  take  the  name  of  God  in  vain, 
to  the  evil  example  and  to  the  common  nui- 
'flance  of  the  good  citizens  of  the  state  of  Penn- 
sylvania, ai3  contrary  to  the  form  of  the  act 
of  assembly  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
commonwealth  of  Pennsylvania. 
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MeMTS.  G.  G.  Sloan/ /)t«Mcf  Attorney^ 
W.  li.  Corbett  and  Weidner  &  Gearjr, 

for  appellant: 

While  we  have"  not  been  able  to  find  a  case 
decided  by  the  supreme  coui  t  of  ibis  common- 
wealth where  the  same  words  were  held  to  be 
indictable,  yet  we  find  a  number  of  analogous 
cases  where  indictments  have  been  held  good 


Profane  swearinir  te  inreliirioiis  beyond  doubt. 
State  V.  Powell,  TO  N.  C.  W. 

If  loud  and  continued  it  may^ooDStitute  a  nnl- 
eanoe.    State  v.  Powell,  Id.  68. 

The  use  of  the  name  of  the  Deity  is  not  abeolutely 
iMoeesary  to  constitute  profanity.  Gaines  v.  State, 
7  Lea,  410.  40  Am.  Rep.  04. 

Any  words  importinff  an  Imprecation  of  divine 
vengeance  or  implylufr  divine  condemnation,  so 
used  as  to  constitute  a  pubiio  nolsanoe,  will  be 
•ufflcient.    IMd. 

The  act  must  be  of  such  a  nature^as  tends  to  an- 
noy ffood  citizens,  and  does  In  fact  annoy  such  of 
them  as  are  present  and  not  favoring  it.  €k>m.  v. 
Harris,  101  Mass.  29. 

Profanity  Is  Indictable  when  it  becomes  a  pubiio 
nuisance.  Gaines  v.  State,  supra;  State  v.  Gra- 
liaoa,  8  Sneed,  184;  State  v.  Steele,  8  flelsk.  186. 

The  peace  may  have  been  disturbed  by  loud  talk 
alone,  but  the  peace  may  be  disturbed  by  the  use 
of  profane  language.  So  held  in  Topeka  v.  Heit- 
man.  47  Kan.  790,  where  the  defendant  was  In- 
dicted under  section  22  of  Ordinance  861,  with  dis- 
turbing the  peace  of  the  city. 

Whenever,  upon  a  trial  under  a  Bufilolent  in- 
dictment, there  is  evidence  that  the  swearing  or 
profane  language  was  a  nuisance  to  the  public,  the 
olfenae  is  made  out.    Gaines  v.  State,  tuprcu 

The  fact  that  there  are  persons  present  who  en- 
courage and  countenance  the  illegal  act  makes  no 
difference  in  the  illegality  of  the  act.  Com.  v. 
Harris,  WTpira- 

Neither  does  the  fact  that  such  words  were 
spoken  while  the  defendant  was  drunk,  make  any 
excuse,  but  rather  aggravates  the  olfense.  Peo- 
ple V.  Porter,  2  Park.  Crlm.  Rep.  14. 

The  single  utterance  of  a  profane  oath,  not  re- 
peated nor  in  aloud  voice,  has  been  held  not  to  be 
ordinarily  indictable  per  u,  Gaines  v.  State,  7  Iiea, 
410, 40  Am.  Hep.  M;  Young  v.  State,  10  Lea,  166. 

A  single  oath,  however,  might  by  its  terms,  its 
tone,  or  manner,  constitute,  nnder'tbe  peculiar  cir- 
cumstances of  the  case,  a  nuisance.  Gaines  v. 
State,  tupra;  State  v.  Graham,  8  Sneed,  184;  Young 
V.  State,  tuvTiu 

So  the  use  of  profane  and  vulirar  language  does 
not  per  se  constitute  an  iDdictable  offense,  but  only 
when  so  publicly  Indulged  in  and  so  long  continued, 
or  often  repeated,  as  to  become  annoying  and  hurt- 
ful to  the  oommunity.   State  v.  Brewington,  84  N. 

Whether  It  was  or  not  is  a  question  for  the  jury 
to  consider  under  the  charge.  Young  y.  State, 
supra. 

Where  the  words  charged  were  only  uttered  once 
in  the  hearing  of  any  other  person  than  the  pros- 
ecutor, the  court  held  there  was  no  offense.  Gaines 
V.  State,  supra. 

The  utterance  conld  not  be  a  nuisance  unless  it 
was  in  the  presence  of  other  persons,  whose  pres- 
ence makes  any  place  for  the  occasion  public. 
Young  V.  State,  10  Lea,  186:  Hackney  v.  State,  8  Ind. 
4IM. 

In  Com.  V.  Murray,  14  Gray,  387,  where  the  pris- 
oner was  Indicted  for  being  an  idle  and  disorderly 
person,  the  court  allowed  evidence  of  the  habitual 
use  of  profane  language  as  evidence  of  disorderly 
conduct,  as  profaneness  was  a  violation  of  law  and 
contrary  to  the  good  order  of  society. 
22  L.R.  A. 


Where  the  defendant  applied  abusive  language 
to  a  police  constable  using  profane  language, 
which  could  be  heard  at  a  distance,  and  thereby 
collected  a  crowd  some  of  whom  encouraged  him, 
the  court  held  it  sufficient  to  support  a  conviction* 
Com.  V.  Harris,  101  Mass.  29. 

Where  the  indictment  charged  the  defendants 
with  ''  openly  and  publicly  spealcing  with  a  loud 
voice,  in  the  hearing  of  the  citizens,  etc.,  wicked* 
scandalous,  and  infamous  words,  representing  men 
and  women  In  obscene  and  indecent  positions  and 
attitudes,"  the  court  held  that  if  the  language  was 
addressed  to  the  public,  in  a  public  place,  and  the 
intent  and  manifest  tendency  of  it  was  to  del^uch 
and  corrupt  the  pubiio  morals,  the  offense  was 
complete  as  a  misdemeanor  or  common  nuisance. 
Barker  y.  Com.  10  Pa.  412. 

So  the  words  **God  damn  yon"  and  "You  are  a 
God  damned  liar"  have  been  held  to  come  within 
the  provisions  of  the  Pennsylvania  Statute  of 
April,  1704.    Com.  v.  Hardy,  1  Ashm.  410. 

In  a  prosecution  under  sections  61-88  of  1  Bev. 
Stat,  of  New  York,  the  court  held  that  in  the  case 
of  a  single  conviction  more  than  three  days*  im- 
prisonment could  not  be  inflicted  even  though 
there  were  several  distinct  offenses  but  one  singla 
conviction.    Poland  v.  Johnson,  16  Abb.  Pr.  28S. 

IV.  The  indUtmtnL 

The  indictment  must  charge  the  act  as  being 
done  in  the  prt9enet  or  heoriny  of  some  one,  merely 
to  aver  that  it  Is  done  '^publicly"  is  not  sufficient. 
Goree  v.  State,  71  Ala.  7. 

In  order  to  support  a  conviction,  the  indictment 
must  charge  the  words  to  have  been  spoken  "pro- 
fanely."   Updegraph  v.  Com.  11  Serg.  &  R.  804. 

It  must  aver  every  material  constituent  of  the 
offense  charged,  time  and  venue  only  excepted, 
and  any  def^t  therein  will  not  be  obviated  by  sec- 
tions 4786,  4708,  Of  the  Code,  Goree  v.  State,  mipra; 
Smith  V.  State,  68  Ala.  65;  Noles  v.  State,  24  Ala.  672. 

The  mere  fact  that  the  indictment  charges  that 
the  acts  were  done,  *'to  the  common  nuisance  of 
all  the  good  citizens  of  the  state"  will  not  be  suffi- 
cient unless  the  acts  amount  in  law  to  a  nuisance. 
State  V.  Jones,  81  N.  C.  80. 

The  averment  of  a  common  or  public  nuisance 
is  necessary.  Bobinson  v.  State  (Tenn.)  Sept. 
Term,  1880,  cited  in  Gaines  v.  State,  7  Lea,  410;  State 
V.  Jones,  tupra. 

And  the  whole  fact  must  be  specially  set  forth 
with  certainty  in  order  that  the  court  may  see,  ju- 
dicially, that  it  rests  on  sufficient  grounds.  State 
V.  Jones,  9UprcL 

Where  the  indictment  charged  that  the  defend- 
ant with  force  and  arms  did  publicly  curse  and 
swear  and  take  the  name  of  Almighty  God  in  vain« 
for  a  long  time,  to  wit;  for  the  space  of  two  hours, 
to  the  common  nuisance  of  all  the  citizens  of  the 
state,  and  against  the  peace  and  dignity  of  the 
state,  it  was  held  insufficient  to  support  a  convic- 
tion.   Ibid. 

The  indictment  must  charge  the  utterance  to 
have  been  in  the  presence  of  divers  persons,  and  so 
proved  in  order  to  create  a  nuisance  by  profane 
swearing,  the  mere  general  allegation  ad  commune 
nocumtntwm.  being  insufficient.  State  v.  Pepper, 
68  N.  C.  250, 12  Am.  Bep.  687. 

An  indictment  which  charged  that  the  defend- 
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for  offenses  less  heinous  fn  tbeir  nature  and 
less  offensive  to  public  morals  and  decency. 

See  Betpublica  ▼.  Teischer,  1  U.  8.  1  l)all. 
885,  1  L.  ed.'168;  Com,  ▼.  Tafflar,  5  Binn.  276; 
Bex  T.  ffood,  Sayer,  161;  Com.  v.  SharpUu,  2 
Serg.  &  R.  91,  7  Am.  Rep.  632;  Com.  v. 
fipratt,  14  Phila.  865;  Barker  v.  Com.  19  Pa. 
412. 

Public  swearing  is  a  nuisance  at  common 


law,  but  to  be  indictable  it  must  be  in  a  public 
place  and  an  annoyance  to  the  publia 

State  y.  Jones,  31  N.  C.  88. 

Profane  swearing  in  a  public  place  and  in 
the  hearing  of  citizens,  continued  for  five 
minutes,  although  only  on  a  single  occasion,  is 
an  indictable  nuisance  at  common  law. 

State  T.  Chriep,  85  N.  C.  528,  89  Am.  Rep. 
718. 


ant  did  ^^prufanely  ourae  and  swear,  and  take  the 
name  of  Almighty  God  io  vain,"  etc,  '^to  the  oom- 
mon  nuisanoe**  is  not  suiBcient.  State  v.  Powell,  70 
N.  C.  67. 

All  the  facts  and  droumstanoes  which  gro  to 
make  up  the  olfeiise  must  be  specifically  charged* 
State  Y.  Brewiuflrton,  84  N.  C.  783. 

Tbe  settiDg  out  of  so  much  of  the  conversation 
or  words  uttered  as  clearly  describes  tlie  lanflruage 
used  is  sufBcient  to  support  a  conviction  with- 
out the  setting  forth  of  the  whole.  State  v.  Steele, 
8Hei8k.l8&. 

In  Walton  v.  State,  64  Bfich.  807.  however,  the 
eouft  held  that  the  profane  language  must  be  set 
out. 

Ttie  averment  that  the  words  were  uttered  **in  a 
public  place"  to  tbe  common  nuisance  of  the  citi- 
zens is  sufficient.  Young  v.  State,  10  Lea,  166;  State 
V.  Graham,  8  Sneed,  184:  State  v.  Steele,  mtprct; 
Gaines  v.  State,  7  Lea,  410,  40  Am.  Bep.  64. 

So  the  words  *in  public  and  in  the  hearing  of 
divers  citizens/*  have  been  held  a  sufficient  aver- 
ment. Bell  V.  State,  1  Swan,  48;  Young  v.  State, 
tupra. 

Ax\  indictment  in  the  usual  form  would  be  good, 
under  which  tbe  offense  must  be  made  out  by  tbe 
proof.  Young  v.  State,  tupra;  State  v.  Odam,  2 
Lea.a». 

Where  the  indictment  charged  the  defendant 
witb  uttering  a  profane  oath  '*in  a  public  place,  in 
the  presence  of  divers  good  citizens,  and  to  the 
common  nuisance"  it  was  held  good«  Gaines  v. 
State,  8upra. 

Tbe  mere  omission  of  the  allegation  that  tbe 
words  were  uttered  in  tbe  presence  of  divers  good 
citizens,  will  not  invalidate  an  indictment  other- 
wise good,  the  omissions  being  supplied  by  other 
averments.  Gaines  v.  State,  7  Lea,  410, 40  Am.  Bep. 
•4. 

An  indictment  charging  that  the  defendant  did 
'^publicly  use  profane  and  blasphemous  and  ob- 
scene language  in  the  hearing  of  divers  citizens  so 
as  to  become  a  nuisance,"  setting  out  the  words 
used.  Is  good  and  will  support  a  conviction.  Young 
▼.  State,  10  Lea,  166. 

Where  the  Indictment  charged  that  the  defendant 
••did  prof anely  curse,"  without  setting  forth  the 
curses  verbatim  et  literatim,  without  objection  at 
tbe  trial,  the  court  refused  to  disturb  the  convic- 
tion.   State  V.  Freeman,  68  Yt.  496. 

In  State  v.  Batliff ,  10  Ark.  680,  where  the  defend- 
ant was  charged  with  disturbing  a  religious  con- 
gregation by  profane  swearing,  the  court  held  that 
had  the  indictment  been  for  profanely  swearing  it 
would  have  been  necessary  to  set  out  the  words 
used  charging  them  to  have  been  uttered  publicly, 
or  else  with  the  usual  averments  of  time  and  place, 
to  charge  that  he  **publicly  did  profanely  swear, 
etc.,  by  taking  the  name  of  God  in  vain,"  etc. 

Where  the  indictment  charged  the  use  of  vulgar 
and  Indecent  language  within  the  hearing  of  chil- 
dren, in  a  loud  and  boisterous  manner,  willfully 
and  unlawfully,  contrary  to  section  416  of  the  Cal- 
ifornia Penal  Code,  the  court  held  that  the  language 
used  need  not  be  recited  and  also  that  the  offense 
was  complete  whether  used  In  the  streets  of  an  in- 
corporated or  other  town.  JSx  parte  Foley,  68  Gal. 
108. 
t3  Ii.  R.  A. 


In  an  action  against  a  Justice  for  assault  and  bat- 
tery the  Justice  pleaded  that  the  plaintiff  was  fined 
for  ^'profanely  swearing  three  several  oaths  by 
taking  the  name  of  God  in  vain,"  the  court  held 
that  the  description  of  tbe  offense  was  enough. 
OdeU  V.  Qamett,  4  Blackf.  649. 

The  complaint  wtiich  charges  the  act  as  being 
done  to  **the  great  damage  and  common  nuisance 
of  all  the  citizens  of  the  commonwealth  there  in- 
habiting, being,  and  residing"  Is  good.  Com.  v. 
Harris.  101  Mass.  20;  Com.  v.  Oaks,  118  Mass.  8c  Com. 
V.  Sweeney,  181  Mass.  670. 

Where  the  indictment  charged  the  prisoner  with 
uttering  a  libel  In  scandalous,  profkne,  and  blas- 
phemous words,  matters,  and  things  of  and  oon- 
oeming  God,  Jesus  Christ,  and  the  final  Judging  of 
the  world  by  God.  and  concerning  the  Holy  Script- 
ures, in  words  following:  ^Universalists  believe  in 
a  God  which  I  do  not;  but  believe  that  tbeir  God, 
with  all  his  moral  attributes  (aside  from  nature 
itself)  is  nothing  more  than  a  mere  chimera  of 
tbeir  own  imagination,**  tbe  court  held  that 
whether  the  words  were  used  with  such  unlawful 
intent  and  purpose,  was  a  question  upon  the  whole 
Indictment  and  all  the  circumstances,  and  after 
verdict,  if  no  evidence  was  erroneously  admitted 
or  rejected,  and  no  incorrect  directions  in  matter 
of  law  were  given,  it  was  to  be  taken  as  proved, 
that  the  language  used  in  the  sense,  and  under  the 
circumstances,  and  with  the  intent  and  purpoee. 
laid  In  the  indictment  so  as  to  bring  the  act  within 
the  statute.    Com.  v.  Kneeland,  20  Mass.  206. 

The  word  ''deny"  need  not  be  used  in  the  com- 
mission of  the  offense;  any  words  equivalent  in 
meaning,  used  with  the  same  purpose  and  design, 
must  be  deemed  to  have  the  same  legal  effect 
Ibid. 

Where  the  Indictment  charged  defendants  with. 
inter  aZfo,  a  '^disturbance  of  divers  dUaeos"  by 
noises  in  the  public  streets  against  good  morale,  and 
the  peace,  the  court  held  the  offense  was  not  prop- 
erly set  out,  and  that  the  act  merely  constituted  a 
nuisance  and  ought  to  have  been  alleged  as  such, 
to  the  great  damage  and  common  nuisance,  eto. 
Com.  V.  Smith,  6  Cush.  80;  Com.  v.  Boon,  2  Gray,  74. 

The  Massachusetts  statute  marks  out  two  modes 
of  willful  blasphemy  and  the  court  has  held  that  a 
general  averment  alleging  blasphemy  In  both  these 
ways,  the  language  amounting  to  a  denial  of  God. 
His  creation,  etc..  but  not  to  a  contumelious  re- 
proach, or  on  the  contrary  amounting  to  the  latter 
but  not  the  former.  It  is  sufficient,  on  account  of 
the  substantive  charge  of  willfully  blaspheming. 
Com.  V.  Kneeland,  20  Pick.  206. 

Where  the  defendant  was  indicted  for  profane 
swearing  using  the  same  oath  thirty-three  times  in 
one  day  the  court  held  that  there  need  not  he  a 
separate  charge  and  conviction  upon  each  oath, 
one  conviction  was  sufficient.  Johnson  v.  Barclay, 
16  N.  J.  L.  L 

Where  objection  was  taken  upon  the  ground  that 
the  information  did  not  show  that  the  words  were 
spoken  profanely,  the  court  held  that  ft  was  suiB- 
cient to  show  that  if  tbe  words  wete  so  used  or 
spoken  in  connection  with  other  words  in  the  ordi- 
nary course  of  argument  or  conversation,  tiieottae 
Informant  had  committed  perjury,  proflane  oaths 
and  rational  conversation  behig  different  things 
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It  is  DOt  necessary  that  the  language  used 
should  he  heard  by  a  large  portion  of  the  com- 
munity; it  is  sufiQcient  if  three  or  four  persons 
"were  present  and  heard  the  words  uttered. 

Qoree  v.  State,  71  Ala.  7. 

The  words  used  need  not  he  set  forthpn  the 
indictment. 

Ex  parte  Foley,  82  Cal.  508;  State  y.  BaUiff, 
10  Ark.  580;  Barker  v.  Com.  $upra. 


Meters,  John  W.  Reed  and  Harry  R, 
Wileon»  for  appellees: 

Common  nuisances  are  a  species  of  offenses 
against  the  public  order  and  economical  reg- 
imen of  the  state;  being  either  the  doine  of  a 
thing  to  the  annoyance  of  all  the  king's  sub- 
jects, or  the  neglecting  to  do  a  thing  which 
the  common  good  reanu'es. 

4  Bl.  Com.  167. 


oot  requiring  judicial  skill  to  distinguish  the  one 
from  the  other.   Ibid. 

Where  the  indictment  charged  the  uae  of  profane 
and  vulgar  lansnage  on  a  given  and  divers  other 
days  and  times  both  before  and  alnoe  that  day*  in  a 
certain  public  street  and  highway,  and  in  the  pres- 
ence and  hearing  of  divers  persons  then  and  tnere 
and  on  the  said  otber  days  and  times  assembled, 
and  with  the  repetition  thereof,  to  the  evil  ex- 
ample and  common  nuisance  of  all  good  citizens, 
the  court  held  it  sufficient.  State  v.  Brewington, 
84N.C.788. 

In  Pennsylvania,  in  a  prosecution  under  the  Act 
of  17D0  against  blasphemy,  the  court  has  held  that 
the  mere  laying  of  the  substance  of  the  words  is 
not  sufficient,  they  must  be  set  forth  themselves. 
Updegraph  v.  Com.  U  Serg.  &  R.  894. 

Where  the  Indictment  charged  the  defendant 
witb«  inter  dHa,  contriving  and  intending  the 
morals  as  well  of  youth  as  of  divers  otber  dtisens 
of  this  commonwealth  to  debauch  and  corrupt,  and 
tbat  he  did  openly  and  publicly  with  a  loud  voice  in 
the  public  highways  wicked,  scandalous,  and  infa- 
mous words  utter  in  the  hearing  of  citizens,  to  the 
common  nuisance  of  all  good  citizens,  etc.,— the 
court  held  it  sufficient.  Com.  v.  Mohn,  52  Pa.  243, 
91  Am.  Dec.  168. 

When  the  indictment  charged  that  the  defend- 
ant did  by  reason  of  an  unlawful  assembly  at  a  cer- 
tain public  place  and  then  and  there  In  the  hear- 
ing of  dlve/s  good  citizens  of  the  state  then  and 
there  assembled,  unlawfully  and  profanely  and 
with  a  loud  voice,  curse,  swear,  and  quarrel  there- 
by breaking  up  a  singing  school,  to  the  great  dam- 
age and  common  nuisance  of  the  good  citizens  of 
the  state,  and  against  the  peace  and  dignity  of  the 
state,  the  court  held  the  indictment  not  sustain- 
able as  a  oonunon  nuisance  as  the  olfense  must  be 
such  as  to  cause  inconvenience  and  become  so 
troublesome  as  to  annoy  the  whole  community, 
and  not  any  specific  persons.  State  v.  Baldwin,  18 
N.  a  1S6. 

v.  state  statutes. 

Profanity  In  the  presence  of  a  Judge  or  Justice  is 
punishable  in  a  summary  way  by  fine,  under  sec- 
tion 1881  of  the  Digest  of  Statutes  of  Arkansas,  ed. 
1884,  p.  480;  section  lOS  of  the  Connecticut  Statute; 
1 689.  Gen.  Stat.  ed.  1888,  p.  169;  S  36,  Ckxle  of  Dakota; 
Delaware,  Laws  of  1808, 114,  p.  738;  Kentucky,  Stat. 
ed.  1888, 1 8,  p.  436;  Public  General  Laws  of  Mary- 
land, voL  1, 1 19,  art.  t^i  N.  J.  Rev.  Stat.  ed.  1877, 
•  14,  p.  12»;  Tennessee  Code,  ed.  1884,  Si  2291,  £908; 
Vermont  Rev.  Laws,  ed.  1880, 1 425& 

Article  10,  section  4081,  of  the  Alabama  Criminal 
Code  provides  for  the  punishment  by  fine  and  im- 
prisonment with  or  without  bard  labor,  of  any 
person  who  enters,  or  groee  sufficiently  near  a 
dwelling-house  and  in  the  presence  or  hearing  of 
the  family  of  tbe  occupant  or  any  member  thereof; 
or  of  any  person  wbo  uses  abusive,  insulting,  or 
obscene  language  in  tbe  presence  or  hearing  of  any 
female. 

By  section  607  of  the  Revised  Statutes  of  Arizona, 
page  718,  it  is  a  misdemeanor  to  willfully  disturb  or 
disquiet  any  religious  assemblage  by  profane  dis- 
course or  unnecessary  noise. 

And  section  616  of  the  Arizona  Revised  Statutes, 
22  L.  R.  A. 


page  Tli,  makes  it  an  offense  punishable  by  fine  or 
imprisonment  to  use  obscene  or  vulgar  language 
in  the  presence  or  hearing  of  any  woman  or  child 
in  any  public  place,  or  to  use  the  same  to  a  woman 
or  child  or  to  another  in  their  presence. 

By  section  1880  of  the  Digest  of  the  Statutes  of 
Arkansas,  page  486,  ed.  1884,  profanity  is  punish- 
able by  fine,  and  if  in  court  without  further  proof 
of  tbe  crime. 

Section  18416,  of  the  Penal  Oode  of  Gallfornia^ 
(1 416)  Hlttll*s  ed.  page  1257,  relates  inter  aiia  to  per- 
sons  maliciously  .and  willfully  disturbing  the 
peaoe  or  quiet  of  any  neighborhood,  family,  or 
person,  by  loud  and  unusual  noise  or  by  tumultu^ 
ous  or  offensive  conduct. 

By  section  1372,  of  the  Criminal  Oode  of  Colorado,. 
Mills*  Anno.  Stat.,  page  948,  ed.  1881,  any  persoD 
disturbing  public  worship  by  reason  of,  inter  aitUK 
profane  swearing  or  vulgar  language,  is  guilty  of  a 
high  misdemeanor  punishable  by  fine. 

And  by  section  3182,  of  the  same  tbe  use  of  pro> 
fane  language  by  any  commissioned  officer  in  any 
company  in  any  public  place  while  on  duty  is  a 
misdemeanor  punishable  by  fine  or  imprisonment. 

By  section  1686  of  the  Connecticut  General  Stat- 
utes, ed.  1888,  page  844,  every  person  who  blas- 
phemes against  God,  either  of  the  persons  of  tbe 
Holy  Trinity,  the  Christian  religion  or  the  Holy 
Scriptures  is  liable  to  fine  and  imprisonment  and 
to  be  bound  over  to  bis  good  behavior. 

And  under  section  1686,  tbe  profane  use  of  an 
oath,  or  the  wicked  cursing  of  another,  is  punish- 
able by  fine. 

Tbe  Penal  Oode  of  the  Dakotas,  chapter  4,  sec- 
tion 81,  page  1141  of  Levisee^s  Code  of  Dakota,  de- 
fines blaspbeming  as  consisting  **in  wantonly  utter- 
ing or  publishing  words,  casting  contumelious  re- 
proach or  profane  ridicule  upon  God,  Jesus  Cbrist, 
the  Holy  Ghost,  the  Holy  Scriptures,  or  tbe  Chris- 
tian religion. 

By  section  88  of  the  same  if  it  appears  beyond 
reasonable  doubt  that  the  words  complained  of 
were  used  in  the  course  of  serious  discussion  and 
with  intent  to  make  known  or  reoommend  opin- 
ions entertained  by  the  accused,  such  words  are 
not  blasphemy. 

Section  88  makes  blasphemy  a  misdemeanor. 

And  section  84  defines  profane  swearing  as  con- 
sisting in  any  use  of  the  name  of  God,  or  Jesua 
Christ  or  tbe  Holy  Ghost,  either  in  imprecating  di- 
vine vengeance  upon  tbe  utterer,  or  any  other  per^ 
son,  or  in  light,  trifling,  or  irreverent  speech. 

Section  86  makes  tbe  party  guilty  thereof  pun- 
ishable by  fine. 

If  such  act  be  committed  tn  the  presence  and 
hearing  of  any  Justice  of  the  peace,  etc.,  in  court, 
or  under  circumstances  amounting  to  a  violation 
of  public  decency,  the  party  may  be  summarily 
dealt  with.    Section  36. 

Blasphemy  is  a  misdemeanor  under  the  Laws  of 
Delaware,  section  1,  chapter  181,  page  962,  ed.  1888, 
and  punishable  by  fine  and  imprisonment  in  soli- 
tary confinement  and  tn  the  discretion  of  the  court 
by  finding  sureties  for  good  behavior. 

Any  person  of  the  age  of  Aiaoretlon  profanely 
cursing  or  swearing  in  any  publlo  street  is  punisb- 
able  by  fine  under  the  Revlaea  &tat>^^^  ^^  VteuAda, 
12622,  art.  10,  title  2,  ed.l89K,|^    ^ 
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The  DuiMitice  should  be  described  with  cer- 
tainty, accoruing  to  the  circumstances,  and 
with  the  detail  and  fullness  usual  in  indict- 
ments. Enough  must  be  alleged  to  identify 
the  act  and  to  show  guilt  prima  facie.  Enough 
must  appear  to  enable  the  court  to  see  that  an 
indictable  nuisance  ia  described:  if  the  thing 
becomes  a  nuisance  by  force  of  special  circum- 
stances, these  must  be  set  forth. 

16  Am.  &  Eng.  Encyclop.  Law,  062,  note, 
and  cases  cited. 


The  court  infers,  that  whnt  is  not  charcred 
in  an  indictment  does  not  exist,  and  it  is  tlio 
business  of  the  pleader  to  exclude  these  con- 
clusions in  favor  of  the  defendant  by  proper 
averments. 

Jliears  v.  Com.  2  Grant,  Gas.  385. 

The  third  count  in  the  indictment  in  this 
case  is  fatally  defective: 

1.  Because  the  offense  is  not  stated  with  that 
particularity  required  either  as  to  place  or  cir- 
cumstances. 


Under  the  Idaho  Penal  Code,  title  10,  section  0960, 
it  is  a  misdemeanor  to  use  any  vulgar,  profane,  or 
indecent  language  within  the  presence  or  hearing 
of  women  or  children  In  a  loud  and  boisterous  man- 
ner. 

Under  article  2,  section  8,  of  tbe  Ck>n8titutlon  of 
Illinois  of  1870,  freedom  of  worship  ia  guaranteed, 
but  it  is  provided  that  this  shall  not  excuse  acts  of 
licentiousness  or  Justify  practices  inconsistent  with 
tbe  peace  and  safety  of  tbe  state. 

In  Indiana,  It  is  provided  by  section  1909  of  Bev. 
Stat.,  vol.  1,  ed.  1888,  that  wboever,  being  over  four- 
teen years  of  age  profanely  curses  or  swears,  avers, 
or  imprecates  by  or  in  the  name  of  Gk>d,  Jesus 
Christ,  or  tbe  Holy  Ohoet,  is  guilty  of  profanity, 
and  finable  upon  conviction. 

The  Indiana  Revised  Code  of  1881,  page  194,  pro- 
hibits profane  swearing  by  or  in  the  name  of  God. 
Odell  V.  Oarnett,  4  Blackf .  540. 

Where  the  defendant  was  charged  with  disturb- 
ing the  quiet  of  the  city  of  Topeka  under  section 
28  of  its  Ordinance  861,  by  reason  of  loud,  profane, 
and  indecent  language,  the  court  held  the  offense 
came  within  the  section  which  provides  that  **if  any 
person  shall  disturb  the  quiet  of  the  city"  he  is  11. 
able  to  fine.   Topeka  v.  Heitman,  47  Kan.  739. 

Profane  cursing  in  any  play,  interlude,  show,  or 
exhibition  is  punishable  by  fine  under  section  7  of 
the  General  Statutes  of  Kentucky,  ed.  1888,  page  486. 
iJiSo  also  is  profane  cursing^  and  swearmg  under 
section  8,  each  oath  being  a  separate  offense. 

The  Revised  Statutes  of  Maine,  title  11,  section  16, 
page  006,  ed.  1883,  provides:  ** Whoever  blasphemes 
the  holy  name  of  God  by  denying,  cursing,  or  oon- 
tumehously  reproaching  God,  EUs  creation,  gov- 
ernment, final  Judgment  of  tbe  world,  Jesus  Christ, 
the  Holy  Ghost,  or  the  Holy  Scriptures  as  contained 
in  the  canonical  books  of  the  Old  or  New  Testa- 
ment, or  by  exposing  tbem  to  contempt  and  ridi- 
cule, shall  be  punished  by  imprisonment  for  not 
more  than  two  years,  or  by  fine  not  exceeding  two 
hundred  dollars. 

And  by  section  lO  of  the  same,  whoever,  being  of 
years  of  discretion,  profanely  curses  or  swears, 
shall,  on  complaint  within  twenty  days  thereafter, 
be  punished  by  fine  of  two  dollars,  and  for  a  second 
offense  five  dollars. 

By  section  73  of  title  4,  of  the  same  the  use  of  in- 
decent or  profane  language  in  railroad  cars  is  a 
breach  of  the  peace  punishable  by  fine  or  Impris- 
onment. 

By  section  18  of  article  27  of  the  Public  General 
Laws  of  Maryland,  vol.  1:  If  any  person,  by  writ- 
ing or  speaking,  shall  blaspheme  or  curse  God,  or 
shall  write  or  utter  any  profane  words  of  and  con- 
cerning our  Saviour  Jesus  Christ,  or  of  and  concern- 
ing the  Trinity,  or  any  of  the  persons  thereof,  he 
shall,  on  conviction,  be  fined  or  imprisoned,  or 
both  at  the  discretion  of  the  court. 

In  Massachusett*!,  by  section  19  of  chapter  207,  of 
the  Public  Statutes,  page  1167,  ed.  of  1888,  whoever 
willfully  blasphemes  the  holy  name  of  God  by  de- 
nying, cursing,  or  contumeliously  reproaching 
God,  His  creation,  government,  or  final  judging  of 
the  world,  or  by  cursing  or  contumeliously  re- 
proaching Jesus  Christ,  or  the  Holy  Ghost,  or  by 
2II5L.R.A. 


cursing  or  contumeliously  reproaching  the  holy 
word  of  God  contained  in  the  Holy  Scriptures,  or 
exposing  them  to  contempt  and  ridicule,  is  punish- 
able  by  imprisonment  in  the  state  prison  or  in  tbe 
Jail  or  by  fine  and  also  by  being  bound  over  for 
good  behaviour. 

And  by  section  20  whoever,  having  arrived  at 
years  of  discretion,  profanely  curses  or  swears,  is 
punishable  by  fine,  if  prosecuted  within  twenty 
days. 

The  Act  of  1782  obviously  intended  to  make  a 
marked  distinction  between  those  acts  which  went 
to  the  denial  of  any  God,  and  those  affecting  the 
Christian  religion;  the  former  being  made  unlaw- 
ful and  punishable  willfully  to  blaspheme  the  holy 
name  of  God,  by  denying  God,  His  creation,  gov- 
ernment, and  final  Judging  of  the  world;  whereas 
In  the  latter,  it  could  only  be  by  cursing  or  re- 
proaching Jesus  Christ,  etc.,  and  not  by  any  denial. 
Com.  V.  Kneelaod,20  Pick.  206. 

Under  section  9286  of  Howell^  Annotated  Stat- 
utes of  Michigan,  vol.  2,  page  2260,  any  person  who 
willfully  blasphemes  the  holy  name  of  God.  by 
cursing,  or  contumeliously  reproaching  God,  is 
punishable  by  imprisonment  or  fine. 

And  under  section  9204,  any  person  of  the  age  of 
discretion  who  profanely  curses  or  damns,  or 
swears  by  the  name  of  God,  Jesus  Christ,  or  the 
Holy  Ghost  is  punishable  on  conviction  before  a 
Justice  of  the  peace  by  fine,  the  prosecution  to  be 
brought  within  five  days. 

By  section  1219  of  the  Annotated  Code  of  Missis- 
sippi, page  862,  ed.  1892,  any  person  profanely 
swearing  or  cursing  In  any  public  place  in  the  pres- 
ence of  two  or  more  persons  is  punishable  by  fine. 

Section  20,  chapter  12a,  of  the  Nebraska  Compiled 
Statutes,  ed.  1891,  page  119,  gives  power  to  tbe 
mayor  and  council  to  punish  the  use  of  obscene  or 
profane  language  in  the  streets  or  other  public 
places. 

And  under  sections  89  and  48,  chapter  Ida,  of  the 
same,  power  is  given  to  the  council  of  cities  of  the 
first  class  to  provide  for  tbe  punishment  of  the  like 
offenses. 

Section  206  of  the  Criminal  Code  of  the  same  pro- 
vides for  the  punishment,  by  fine  or  imprisonment 
or  both,  for  the  utterance,  speakmg  or  use  of  any 
obscene  or  lascivious  language  or  words  in  the  pres- 
ence or  hearing  of  any  female. 

In  New  Hampshire,  if  any  person  shall  openly 
deny  the  bein^r  of  a  God,  or  willfully  blaspheme 
the  name  of  God,  Jesus  Christ,  or  the  Holy  Ghost, 
or  shall  curse  or  reproach  the  word  of  God  con- 
tained in  the  canonical  books  of  the  Old  and  New 
Testaments,  be  is  punishable  by  fine,  and  sureties 
for  good  behavior.    Pub.  Stat.  chap.  271, 1 1,  p.  726. 

And  under  section  2  of  the  same  profane  oursinff 
and  swearing  is  punishable. 

The  Revised  Statutes  of  New  Jersey,  ed.  of  1877, 
page  1229,  provide,  section  0,  for  tbe  punishment 
by  fine  of  any  person  or  persons  profanely  swear- 
ing and  cursing.  * 

The  New  York  laws  relating  to  profanity  were 
repealed  by  the  Session  Laws  of  1892.  This  fact 
would  seem  to  be  lost  sight  of  in  the  last  editions 
of  the  Revised  Statutes  by  Birdseye  (toL  2,  Birda- 
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Profane  cursiofir  or  sweariDg,  and  taking  the 
flame  of  God  in  vain,  is  not  sufflcieat  in  itself 
to  constitute  a  nuisance. 

Com,  y.  Railing,  118  Pa.  87;  2  Am.  &  Eng. 
Encyclop.  Law,  4st^,  note  j?,  and  cases  there 
•died:  StaU  y.  Baldwin,  18  N.  C.  195. 

2.  Because  the  conclusion  *'to  the  eyil  ex- 
simple  and  the  common  nuisance  of  the  good 
citizens  of  the  state  of  Pennsylyania,  and  con- 
trary to  the  form  of  the  act  of  assembly  in 
•uch  case  made  and  proyided,  and  against  the 


peace  and  dicrnity  of  the  commonwealth  of 
Pennsylvania,"  is  insufficient. 

Whart.  Grim.  L.  8th  ed.  §§  1427,  1428;  16 
Am.  &  Eng.  Encyclop.  Law,  969;  Com.  y. 
Smith,  6  Gush.  80;  Com.  v.  Boon,  2  Gray,  74; 
Com.  y.  Harris,  101  Mass.  29. 

An  indictment  for  a  public  nuisance  by  ut- 
tering loud  cries  and  exclamations  in  a  public 
street,  must  allege  that  it  was  to  the  freat  dam- 
age and  common  nuisance  of  all  the  citizens 
01  the  commonwealth  there  being. 


•eye*8  Rev.  Stat  p.  2868),  and  Throop  (toL  8, 
Ttaroop's  Ber.  Stat.  art.  0,  p.  2228),  the  laws  relating 
Co  profanity  being  set  out  byltbem  in  full.  Session 
Laws  of  1882,  ohup.  384,  p.  644,  between  seotiooa  371, 
396;  Silveniall^s  Penal  Ck)de,  ed.  1803,  p.  106,  sects. 
2Sb-2B»;  Donoan's  Penal  Ck>de,  ed.  1886,  p.  100. 

lo  Ohio,  by  seotioo  7006  of  the  Beyised  Statutes, 
yol.  2,  page  1732,  the  use  by  one  over  fourteen  of 
•obscene  or  licentious  language  or  words  in  the 
presence  of  a  f  enuile  is  punishable  by  fine  or  Im- 
prisonment or  both,  and  under  section  TOSl^any 
«uch  person  profanely  cursing  or  swearing  by  the 
name  of  Ood,  Jesus  Christ,  or  the  Holy  Ohost  la 
liable  upon  complaint  within  ten  days  to  a  fine. 

The  use  of  obscene  or  profane  language  in  any 
public  place  to  the  disturbance  or  annoyance  of 
■any  person  or  persons  is  a  misdemeanor  under  sec- 
tion 1867  of  Hiirs  Annotated  Laws  of  Oregon. 

In  Pennsylvania,  any  person  wUlf ully,  premedi- 
tatedly,  and  despitef  uUy  blaspheming  or  speaking 
loosely  and  profanely  of  Almighty  God,  Christ 
Jesus,  the  Holy  Spirit,  or  the  Scriptures  of  Truth, 
on  conviction  is  punishable  by  floe  and  imprison- 
ment or  either  at  the  court^s  discretion.  Brightly^ 
Purd.  Dig.  vol.  1,  p.  824, 1 46.   » 

And  section  1,  page  1171,  voL  11,  contains  the  like 
provisions,  while  section  2  relates  to  the  punish- 
ment of  profane  swearing  and  cursing  by  the 
name  bf  God,  Jesus  Christ,  or  the  Holy  Ohost. 

In  Rhode  Island,  blasphemy  is  punished  by  im- 
prisonment or  fine.    Pub.  Stat.  1 13.  p.  686. 

And  profane  swearing  and  cursing  is  punished 
Dyflne.    Id.  S  14. 

Under  section  2201  of  the  Tennessee  Code,  ed.  1894, 
profane  swearing  in  the  hearing  of  a  Justice  of  the 
peace,  or  the  conviction  of  such  offense  before  a 
justice,  is  punishable  by  fine  for  every  oath  or 


And  by  section  2292,  profanity  in  a  public  officer 
is  also  punishable  by  fine. 

And  under  section  2206,  profanity  in  the  presence 
of  any  court  of  record  is  also  punishable  by  fine 
«nd  imprisonment  at  the  discretion  of  the  court. 

Section  4263,  Rev.  Laws  of  Vermont,  ed.  of  1880, 
page  816,  provides  that  a  person  publicly  denying 
the  being  and  existence  of  God,  or  of  the  Supreme 
Being,  or  oontumellously  reproaching  His  provi- 
dence and  government,  shall  be  punished  by  fine. 

And  by  section  4264  a  person  of  years  of  discre- 
tion who  profanely  curses  or  sweara  is  liable  to  a 
Une  if  prosecuted  wltbin  twenty  days. 

And  under  section  4266  a  person  defaming  a  ooart 
ot  justice  or  the  sentence  thereof,  or  the  magis- 
trates, judges  or  Justices  of  such  court,  as  to  an 
jujt  or  sentence  therein  passed.  Is  punishable  by 
fine. 

dnder  section  3796  of  the  Virginia  Code,  ed.  1887, 
page  000,  any  person  of  years  of  discretion  pro- 
fanely cursing  or  swearing  is  punishable  by  fine. 

In  West  Virginia  any  person  of  years  of  discre- 
tion who  profanely  curses  or  swears  is  liable  to  a 
fine.    Oode,cbap.l49,ll6,ed.  of  1801,  page  920. 

By  section  4306  of  the  Annotated  Statutes  of 
Wisconsin,  vol.  2,  ed.  of  1880,  page  2226,  any  person 
who  uses  in  reference  to  and  In  the  presence  of 
another,  or  in  reference  to  and  In  the  presence  of 
1B2L.R.A. 


any  member  of  his  family,  abusive  or  obscene  lan- 
guage, intended  or  naturally  tending  to  provoke 
an  assault  or  breach  of  the  peace  is  punishable  by 
fine  or  imprisonment. 

VL  CScmseieuefonalitv  of  Btatutea, 

Any  offense  which  outrages  the  feelings  of  the 
community,  as  endangering  the  peace  of  tbe  pub- 
lic, may  be  passed  upon  by  the  legislature  and  pro- 
hibited.  State  V.  Chandler,  2  Harr.  (Del.)  563. 

Tbe  Delaware  Act  of  February  8, 1826,  relating  to 
blasphemy  and  its  punishment,  has  been  held  not 
to  be  contrary  to  the  provisions  of  the  constitution 
of  that  state  or  to  that  of  the  United  States,  relat- 
ing to  freedom  of  worship,   ibid. 

It  has  been  held  that  the  Massachusetts  statute  is 
not  repugnant  to  the  second  article  of  the  Decla- 
ration of  Rights  in  the  constitution  of  that  state 
which  protects  every  one  in  .the  free  use  of  his 
right  and  duty  to  worship  God  in  any  form  he 
pleases  so  long  as  he  does  not  disturb  the  peace  or 
obstruct  others,  as  the  only  Intention  of  such  stat- 
ute is  to  punish  a  denial  of  God,  made  with  a  bad 
intent  and  in  a  manner  calculated  to  give  Just  of- 
fense.   Com.  V.  Kneeland,  20  Pick.  206: 

Neither  is  It  in  conflict  with  article  16  of  the  same 
relating  to  the  liberty  of  the  press,  when  applied 
to  printed  blasphemy.    Ibid. 

The  object  of  tbe  38th  article  of  the  Constitution 
[art.  1, 1  31  was  not  to  withdraw  religion  in  gen- 
eral, and  with  it  the  best  sanction  of  moral  and 
social  obligations  from  all  consideration  and  no- 
tice of  the  law.  BelPs  Case,  6  City  Hall  Rec.  38; 
People  V.  Ruggles,  8  Johns.  290,  5  Am.  Dec.  386,  et 
supra. 

Though  tbe  constitution  has  discarded  religious 
establishments,  it  does  not  forbid  cognizance  of 
those  offenses  against  religion  and  morality  which 
have  no  reference  to  such  establishments,  or  to 
any  particular  form  of  government,  but  are  pun- 
ishable because  they  strike  at  the  root  of  moral 
obligation,  and  weaken  the  security  of  the  social 
ties.    Bellas  Case,  ntpra. 

Such  article  never  was  meant  to  break  down  tbe 
common-law  barrier  against  licentious,  wanton, 
and  impious  attacks  upon  Christianity  itself.  Ibid.; 
People  V.  Ruggles,  8ui>ra. 

Vn.  English  decUiiona, 

AU  blasphemies  against  God,  as  denying  His  be- 
ing or  providence;  and  all  contumelious  reproaches 
of  Jesus  Christ:  all  profane  scoffing  at  the  Holy 
Scriptures,  or  exposing  any  part  thereof  to  ridi- 
cule; all  impostors  in  religion  as  falsely  pretending 
to  extraordinary  commissions  from  Gk>d,  and  ter- 
rifying or  abusing  with  false  denunciations  of 
judgments;  and  all  open  lewdness  grossly  scandal- 
ous,—inasmuch  as  they  tend  to  subvert  all  religion 
or  morality  which  are  the  foundations  of  govern- 
ment, are  punishable  by  the  temporal  Judges  with 
fine  and  imprisonment,  and  also  such  cq^poral  in 
famous  punishment  as  to  the  court  in  its  discretion 
shall  seem  meet,  according  to  the  heinousness  of 
the  crime.   8  Bums,  Eccl.  Law,  215;  1  Hawk.  P.  C.  7. 

The  eternal  principles  of  natural  religion  are 
part  of  the  common  law;  the  essential  principles 
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Com.  ▼.  0ak9,  113  Mass.  9;  Com.  v.  Sweeney, 
181  Mass.  579. 

8.  Because  said  count  is  too  vague,  UDoer- 
taio,  and  iodefiDite. 

Barker  v.  Com,  19  Pa.  412;  Com.  y.  Mohn,  53 
Pa.  248,  91  Am.  Dec.  158. 

All  tbat  is  charged  in  this  count  may  be 
true,  and  the  defendants  may  slill  be  innocent. 

Com.  V.  Slack,  19  Pick.  304;  Moore  v.  Com. 
6  Met.  248,  89  Am.  Dec.  724;  Barker  y.  Com, 
eupra. 

Green,  J.,  delivered  the  opinion  of  the 
court : 

With  an  earnest  desire  to  sustain  this  in- 
dictment, if  possible,  we  find  ourselves  un- 
able to  do  so.  It  cannot  be  sustained  under 
the  Crimes  Act  of  1860,  g  80,  prohibiting 
blasphemy,  because  it  does  not  charge  that 
offense,  nor  under  the  Act  of  1794,  because 
I  it  is  not  framed  upon  that  act,  nor  is  any  at- 
,  tempt  made  to  brine  it  within  the  special 

{proceedings  under  which  the  act  is  executed, 
t  only  remains  to  be  considered  whether  it 
can  be  sustained  as  charging  a  common-law 
offense.  It  cannot  be  doubted  that  profane 
swearing  and  cussing,  in  a  loud  and  bois- 
terous tone  of  voice,  and  in  the  presence  and 
hearing  of  citizens  of  the  commonwealth 
passing  and  repassing  on  the  public  streets 
'  and  highways  of  the  commonwealth,  to  such 
an  extent  as  to  be  a  common  nuisance  to  all 
citizens  being  present,  and  hearing  the  same, 
is  an  indictable  offense  at  common  law.  But 
this  indictment  omits  to  charge  all  or  any  of 


these  facts  and  circumstances  which  are  es- 
sential to  constitute  the  offense  as  a  common 
nuisance.  It  is  true  the  indictment  charges 
that  the  profane  swearing  and  cursine,  and 
taking  the  name  of  Qod  in  vain,  alleged 
against  the  defendants,  was  ''to  the  evil  ex- 
ample and  CO  the  common  nuisance  of  the 
good  citizens  of  the  state  of  Pennsylvania,* 
but  it  does  not  aver  the  facts  and  circum- 
stances which  are  necessary  to  make  it  a 
common  nuisance.  Profane  swearing  on  the 
streets,  not  heard  by  anybody,  of  course, 
could  not  be  a  common  nuisance ;  and,  in 
fact,  it  should  not  only  be  heard  by  citizens, 
but  the  manner  and  occasion  of  the  utterance 
should  be  of  the  offensive  and  annoying 
character  which  Is  necessary  to  make  it  a 
public  and  common  nuisance,  as  distin- 
guished from  a  mere  private  nuisance.  The 
indictment,  therefore,  must  contain  an  aver- 
ment of  facts  sufficient,  on  its  face,  to  make 
out  the  offense  charged,  within  the  legal 
meaning  of  the  offense.  In  Wharton's  Amer- 
ican Criminal  Law  (4th  ed.  §  2862),  it  is 
said:  ''But  an  allegation  in  an  indictment 
that  certain  facts  charged  were  'to  the  com- 
mon nuisance  of  all  the  good  citizens  of  the 
state'  will  not  make  it  a  good  indictment  for 
a  common  nuisance,  unless  these  facts  be  of 
such  a  nature  as  may  Justify  that  conclusion 
as  one  of  law  as  well  as  of  fact."  In  Barker 
V.  Com.,  19  Pa.  412,  Lewis,  .7.,  said:  ''If 
the  language  be  addressed  to  the  public,  in 
a  public  place,  and  the  intent  and  manifest 
tendency  of  it  be  to  debauch  and  corrupt  the 


of  revealed  leliirion  are  part  of  the  common  law; 
BO  tliat  any  person  xevillng,  subverting,  or  ridicul- 
ing them  may  be  prosecuted  at  common  law. 
Chamberlain  v.  Bvans,  2  Bams,  Bocl.  Law,  207; 
cited  in  Updegraph  v.  Com.  11  Serg.  A;  B.  401;  Fur- 
neaux^s  Letters  to  I  Sir  Wm.  Blaokstone,  Appz.  to 
Bl.  Com. 

Christianity  is  part  of  the  common  law.  Bex  v. 
WoolstOD,  2  Strange.  820,  where  defendant  was  in- 
dicted for  his  blasphemous  discourses  on  the 
miracles  of  our  Saviour.  Bex  v.  Hall,  1  Strange, 
416;  Annett's  Case,  1  W.  Bl.  805. 

The  common-law  being  founded  on  religion. 
Smith  V.  Sparrow,  4  Bing.  84,  88. 

A  general  attack  upon  Christianity  is  unlawful 
because  Christianity  is  the  esublished  religion  of 
the  country.    Gatherooles*  Case,  2  Lew.  C  C.  287. 

In  Gatheroole*s  Case.  9upra^  it  was  held  tbat  a 
man  might  attack  Judaism,  or  any  sect  of  the 
Christian  religion  except  the  form  established  by 
law. 

It  is  an  indictable  ofTense  at  common  law  to  pub- 
lish a  blasphemous  libel  of  and  ooncemlng  the  Old 
Testament.    Beg.  v.  Hetherington,  5  Jur.  620. 

Swearing  was  punishable  kiy  the  spiritual  court, 
before  the  acts  which  made  them  temporal  of- 
fenses, and  in  which  the  Jurisdiction  of  the  spirit- 
ual court  is  saved.    Bex  v.  Curl,  2  Strange,  780. 

In  Atwood^s  Case,  Cro.  Jac  421,  the  court  held 
that  Justices  of  the  peace  had  no  Jurisdlotion  over 
scandalous  words  defamatory  of  religion. 

Blasphemous  words  are  not  only  an  offense  to 
God  and  religion,  but  a  crime  against  the  laws, 
etate,  and  government,  and  therefore  punishable; 
to  say  tha^  religion  is  a  cheat  is  to  dissolve  all  those 
obligations  whereby  civil  societies  are  preserved, 
and  that  Christianity  is  parcel  of  the  laws  of  Bug- 
laud,  and  therefore  to  reproach  the  Christian  re- 
lifrion  is  to  Bpeak  in  subversion  of  the  law.  Tay- 
lor's Case,  1  Vent.  263,  8  Keb.  <X)7,  OSO. 
,23  L.  R.  A, 


Where  rooms  had  been  rented  for  the  purpose  of 
**(by  teaching  or  advised  speaking)**  denying  the 
Christian  religion  to  be  true,  or  the  Holy  Scriptures 
of  the  Old  and  New  Testament  to  be  divine  author- 
ity, the  court  held  the  purposes  Illegal  as  being 
blasphemous,  showing  the  character  of  Christ  to  be 
defective,  his  teaching  misleading,  and  the  Bible 
no  more  inspired  than  any  other  book.  Oowan  v, 
Milboum,  L.  B.  2  Exch.  230. 

In  Bex  V.  Waddington,  1  fiam.  ft  CL  28,  It  was 
held  that  a  work  containing  statements  that  Jesus 
Christ  was  an  impostor  and  a  murderer  in  principle 
was  a  libel  at  common  law  which  had  never  been 
affected  by  statute  neither  could  it  be  while  the 
Christian  religion  was  the  basis  of  the  law. 

Any  publications  which  assail  and  asperse  the 
ti-uth  of  Christianity  In  an  indecent  and  malicious 
spirit.  In  language  calculated  and  intended  to 
shock  the  feelings  and  outrage  the  belief  of  man- 
kind, are  blasphemous  libels.  Beg.  v.  Bradlaugh,  15 
Cox,  C.  C.  217. 

Indecent  and  offensive  attacks  on  Christianity  or 
the  Scriptures  or  sacred  persons  or  objects,  calcu- 
lated to  outrage  the  feelings  of  the  community  as 
a  general  body,  amount  to  blasphemy  and  are  in- 
dictable at  common  law.  Beg.  v.  Bamsay,  16  Cox«. 
C.  C.  281. 

In  Beg.  V.  Bradlaugh,  supra,  it  was  held  that 
publications  which  discuss  with  gravity  and  de- 
cency, in  an  argumentative  way,  questiona  as  to 
Christian  doctrine  or  statements  in  the  Hebrew 
Scriptures,  and  even  questioning  their  truth,  are 
not  blasphemous  so  as  to  be  the  subject  of  criminal 
action. 

So  the  mere  denial  of  the  truth  of  the  Christian 
religion,  or  of  the  Scriptures,  will  not  per  se  consti- 
tute blasphemy  so  as  to  reuder  the  defendant  in* 
diotable.   iteg.  v.  Bamsay,  supra.  ft.  W, 
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public  moraU,  the  offense  is  complete.*  In 
Com.  ▼.  Mohn,  62  Pa.  248,  91  Am.  Dec.  158, 
we  sustained  an  indictment  charging  that  the 
defendant,  **  intending  the  morals  .  .  . 
of  citizens  of  this  commonwealth  to  debauch 
and  corrupt,  openly  and  publicly,  .  .  . 
in  the  public  highways,  wicked,  scandalous, 
and  infamous  words  did  utter  in  the  hearing 
of  the  citizens  of  this  commonwealth,  and  to 
their  manifest  corruption  and  subversion,  and 
to  the  common  nuisance, "  etc.  In  2  Am.  & 
Eng.  Encydop.  Law,  p.  424,  note  B,  it  is 
said:  "Public  swearing  is  a  nai^mce  at 
common  law,  but,  to  be  indictable,  it  must 
be  In  a  public  place,  and  an  annoyance  to 


the  public  ;*  citing  many  cases.  It  is  the 
publicity  of  the  offense,  and  the  place  in 
which  it  is  committed,  that  make  it  punish- 
able as  a  common  nuisance.  Of  course,  there 
can  be  no  publicity  unless  the  profane  Ian- 
ffuage  is  uttered  in  the  presence  and  within 
uie  hearing  of  the  citizens  oresent,  and  this 
is  an  essential  and  an  indispensable  fact, 
which  must  necessarily  be  charged  in  the  in- 
dictment in  order  to  make  out  a  successful 
allegation  of  any  offense.  There  is  no  such 
language  in  the  third  count  of  this  indict- 
ment, and  we  must  therefore  pronounce  it  in- 
sufficient as  a  pleading. . 
Judgment  ajfirmetU 
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1«  An  emplojre  enatm^ged  in  repairlni^ 
An  onslne  Pftlffngtng  to  bis  omplojrort 
and  the  engineer  whose  duty  it  to  to  prerent 
the  startioff  of  the  engine  while  the  repairer  is  at 
work,  are  fellow  servants. 

8.  Nei^lltf enee  in  the  ezereise  of  soper- 
intendenee  intmsted  to  an  employe 
within  the  meaning  of  Code,  1 2500,  suhsec.  2«  does 
not  exist  In  the  case  of  an  engineer  whose  duty 
It  Is  personally  to  operate  the  engine,  although 
he  usually  has  a  helper,  where,  in  the  aheenoe.of 
the  helper,  by  the  negligenoe  of  the  engineer  in 
starting  the  engine,  or  in  faUlng  to  prevent  a 
third  person  flrom  starting  it,  a  person  engaged  in 
repairing  the  engine  is  killed,  since  the  primary 
duty  of  the  engineer  Is  not  that  of  superintend- 
ence, hut  that  of  a  laborer. 

(November  U,  1808.)  •? 

A  PPEAL  by  plaintiff  from  a  judgment  of  the 
A  City  Court  of  Birmingham  in  favor  of  de- 
fendant in  an  action  brought  under  Code  1886, 
§  2589,  for  damsges  for  negligently  causing 
the  death  of  defendant's  employ^.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meesre,  Bowman  A  Harsh  and  Briek- 
•II,  Senple  A  Gnnter  for  appellant 

Mr.  Walker  Perejr  for  appellee. 

MeClellan,  </.,  delivered  the  opinion  of 
the  court : 

This  action  is  prosecuted  by  the  personal 
representative  of  W.  A.  McKay,  deceased, 
and  sounds  in  damages  for  the  death  of  plain- 
tiff's intestate,  which,  it  is  insisted,  resulted 
from  the  negligence  of  the  De  Bardeleben 
Coal  &  Iron  Company.  The  first  count  of 
the  complaint  avers  wrong  and  negligence  on 
the  part  of  the  oomipany  itself,  under  section 
2580  of  the  Code.    The  other  counts  are  drawn 


Norn.— The  above  case  while  decided  with  refer- 
enoe  to  an  Employer's  Liability  Statute  is  of  much 
wider  application  as  defining  the  relation  of  supers 
Intendenoe  or  vice-principalship  between  em* 
ployte. 
22L.RA. 


under  section  2590  of  the  Code,  and  severally 
present  causes  of  action  under  subsections 
1-4,  of  that  section. 

The  theory  of  plaintiff  under  the  first  count 
is  that  the  defendant  company  was  negligent 
in  not  providing  and  maintaining  a  safe 
place  for  McKay,  one  of  its  employee,  and 
engaged  in  the  discharge  of  his  duties  as 
such  when  he  was  killed,  to  work  in.  The 
evidence  is  without  conflict  to  the  effect  that 
McE!ay  was  killed  by  the  movement  of  the 
piston  of  a  blowing  engine.  This  engine 
was  one  of  five  located  in  the  same  room,  and 
all  in  charge  of  an  engineer  named  Gould. 
It  became  necessary  to  repair  this  engine, 
and  to  that  end  it  was  stopped.  It  is  also 
shown  that  when  such  engine  needed  repairs, 
it  was  Gould's  duty  to  effectually  disconnect 
it  from  the  steam  supply,  and  then  turn  it 
over  to  the  repairer,  after  which,  and  while 
the  repairs  were  in  progress,  the  engineer's 
further  duty  was  to  keep  watch  upon  it,  and 
prevent  any  interference  with  it  by  third 
parties,  but  beyond  this  he  had  no  further 
concern  with  it  until  the  repairs  were  com- 
pleted, and  the  engine  turned  over  to  him  by 
the  repairers,  mien  the  engine  had  been 
stopped,  disconnected  from  the  steam  supply, 
and  turned  over  to  the  repairers,  it  was  their 
duty  to  furUier  secure  its  inaction  either  by 
inserting  timbers  in  the  spokes  of  the  fly 
wheel,  which  would,  to  the  extent  of  the 
strength  of  the  timbers,  prevent  Ita  revolu- 
tion, and  consequently  all  movement  of  the 
engine,  or.  by  propping  the  piston  rod  with 
a  heavy  timber,  which  would  prevent  ita 
descending  (its  movement  is  vertical),  and, 
of  consequence,  all  movement  of  the  machine. 
These  methods  are  about  equally  efiScacious, 
and  are  each  intended  to  guard  against  any 
accident  by  which  a  c«)nnection  might  be  re- 
established between  the  boiler  and  the  steam 
cylinder.  In  this  instance  the  evidence  is 
without  conflict  that  Gould  did  all  that  was 
required  of  him  in  disconnecting  the  engine 
from  the  boiler,  and  that  McKay,  before  at- 
tempting the  repairs  he  was  to  make,  propped 
the  piston  rod  in  the  manner  indicated. 
Notwithstanding  all  this,  however,  motion 
was  in  some  way  imparted  to  the  engine,  the 
piston  rod  descended,  crushing  the  beam  of 
wood  intended  to  support  it,  and  crushed  and 
killed  McKay,  who  was  inside  of  the  air  cj^h' 
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fader,  or  blowing  tub  above  the  steam  cyl  • 
ioder,  by  drawing  after  it  the  iron  head  of 
the  rod  which  fills  the  cylinder  or  tub.  Con- 
fessedly this  movement  could  have  l)een  im- 
parted to  the  engine  in  only  one  way ;  that 
IS,  by  reconnecting  the  engine  with  the  boil- 
ers, and  turning  on  the  steam.  This  was 
done,  the  inferences  are,  either  by  the  en- 
gineer, or  through  the  interference  of  some 
third  person.  But  for  this  being  done,  Mc- 
Kav's  place  of  work  was  a  perfectly  safe  one, 
and  had  been  made  so  by  the  performance 
by  Gk>uld  and  McKay  on  their  respective  parts 
01  the  duties  which  their  employment  im- 
posed apon  them.  The  company,  in  other 
words,  had  required'  these  employes  to  pro- 
vide a  safe  place  for  one  of  them  to  work. 
They  had  complied  with  the  requirement, 
and  the  place  of  safety  had  been  provided. 
Certainly,  to  this  point,  no  corporate  negli- 
gence appears.  That  the  company  had  dis- 
charged its  full  duty  in  this  regard  is  dem- 
onstrated bv  the  result  reached  In  the  actual 
existence  or  the  conditions  it  was  under  an 
obligation  to  create.  It  was  under  a  further 
duty  to  maintain  the  safety  of  the  place  while 
the  work  was  being  done.  It,  however,  was 
not  required  to  insure  absolute  safety.  Its 
whole  measure  of  duty  was  to  use  all  reason- 
able means  to  that  end  which  a  careful  and 
prudent  man  would  resort  to  under  like  cir- 
cumstances. It  was  not  to  be  expected  that 
the  corporation,  even  were  it  capable  of  di- 
rect action,  would  be  present  in  person,  so 
to  speak,  for  the  purpose  of  looking  to  the 
maintenance  of  the  safe  conditions  it  had 
provided.  All  that  was  incumbent  upon  it 
was  to  have  a  proper  agent  or  servant  present 
for  this  purpose.  It  could  do  no  more  than 
this,  and  this  it  did  in  the  person  of  Qould, 
who  was  charged  with  the  duty  of  seeing 
that  the  safe  conditions  in  respect  of  the  en- 
cine  be  not  interfered  with  by  third  persons. 
Sk>uld  being  a  competent  person  for  this  serv- 
ice, the  company's  full  aut^  was  performed 
in  having  him  there  to  perform  it ;  and  any 
remission  of  performance  on  his  part  was  the 
negligence,  not  of  the  employer,  but  of  a  fel- 
low servant  of  McKay,  for  which  the  defend- 
ant is  not  responsible  at  common  law  in  con- 
nection with  section  2589  of  the  Code,  and 
not  liable  at  all,  unless,  under  other  counts 
of  the  complaint,  the  evidence  brings  the 
case  within  section  2690  of  the  Code, — the 
Employer's  Liability  Act.  The  trial  court 
did  not  err,  therefore,  in  giving  the  affirma- 
tive charge  for  the  defendant,  so  far  as  the 
first  count  of  the  complaint  is  concerned. 
It  remains  to  be  considered  whether  the 
ease  is  brought  by  the  evidence  within,  or 
rather  whether  there  is  any  evidence  tending 
to  make  a  case  under,  section  2590  of  the 
Code.  It  is  manifest  that  plaintiff's  intestate 
did  not  come  to  his  death  as  a  proximate  re- 
sult of  having  gone  into  and  being  in  the 
blowing  cylinder  or  tub.  His  position,  but 
for  supervening  negligence  or  unaccountable 
accident,  was  a  safe  one ;  and  hence  there  is 
no  merit  in  the  contention  that  he  suffered 
death  in  consequence  of  going  or  being  there 
by  the  direction  of  Boyd,  to  whose  orders  he 
was  bound  to  conform,  under  subsection  4  of 
the  Statute;  and«  moreover,  had  such  con- 
22L.R.  A« 


formance  to  Boyd's  orders  borne  the  relation 
of  proximate  cause  to  tlie  casualty,  there  is 
no  evidence  whatever  that  Boyd  was  negli- 
gent in  giving  the  order.  These  considera- 
tions show  also  the  grounds  ot  our  conclusion 
that  the  case  is  not  brought  under  subsection 
4  of  the  Act ;  and  it  is  not  insisted  that  the 
injury  resulted  proximately  from  any  defect 
in  the  ways,  works,  machinery,  or  plant  of 
the  defendant,  within  the  intent  and  mean- 
ing of  subsection  1.  The  chief  contention 
of  appellant  is  that  the  evidence  tended  to 
prove  a  case  under  subsection  2  of  section 
2590  of  the  Code,  and  that,  therefore,  the 
court  erred  in  charging  affirmativelj'  for  the 
defendant ;  and  our  further  discussion  of  the 
case  will  be  confined  to  the  inquiry  whether 
there  is  anv  evidence  going  to  show  that  Mc- 
Kay's death  was  caused  by  reason  of  the  neg- 
ligence of  any  person  in  the  service  or  em- 
ployment of  the  roaster  or  employer,  who 
had  any  superintendence  intrusted  to  him. 
while  in  the  exercise  of  such  superintendence. 
It  is  conceded  in  the  outset,  for  the  argu- 
ment, that  the  evidence  did  tend  to  show 
that  Gould,  the  engineer,  was  negligent,  ei- 
ther in  himself  setting  the  engine  in  inotiou. 
or  in  failing  to  prevent  some  third  p(>rson 
setting  the  engine  in  motion.  There  cun  be 
no  doubt  that  Gould  and  McKay  were  fellow 
servants  of  the  defendant,  or  that  the  common 
master  was  not  liable  to  the  one  for  injuries 
resulting  from  the  negligence  of  the  other, 
unless  that  other  was  negligent  while  in  the 
exercise  of  superintendence  intrusted  to  him 
by  the  employer.  Was  any  superintendence 
intrusted  to  him?  We  are  aware  that  the 
eighth  section  of  the  English  Employer's  Lia- 
bility Act,  which  contains  a  definition  of  the 
phrase,  '^ person  who  has  superintendence  in- 
trusted to  him,''  is  not  embodied  in  our  stat- 
j  ute,  which  is  taken  from,  or  in  most  respects 
modeled  after,  the  English  statute ;  and  we 
need  not  take  issue  with  counsel  that  this  is 
a  pregnant  omission,  implying  an  intent  on 
the  part  of  the  legislature  to  make  the  com- 
mon master  liable  whenever  the  injury  com- 
plained of  by  one  servant  is  caused  by  any 
person  in  the  service  who  has  any  superin- 
tendence intrusted  to  him,  whether  superin- 
tendence be  his  sole  or  principal  duty  or  not, 
and  whether  or  not  he  is  ordinarily  engaged 
in  manual  labor,  provided  only  that  the  dam- 
nifying neglij^ence  occurs  while  such  person 
is  in  the  exercise  of  whatever  superintendence 
is  in  fact  intrusted  to  him.  Yet  neitlier  the 
incorporation  of  that  part  of  section  8  to 
which  we  have  referred  into  the  English  stat- 
ute nor  its  omission  from  our  own,  neither 
its  import  in  the  one  nor  the  implication  in- 
volved in  its  omission  from  the  otlier,  did 
or  can  exert  any  influence  upon  the  meaning 
of  the  word  "superintendence."  That  wonl 
has  the  same  significance  in  both  statutes  as 
had  the  definition  of  the  expression,  "person 
who  has  superintendence  intrusted  to  him,  ** 
never  been  incorporated  in  the  one  or  omitted 
from  the  other.  The  definition  is  not  of  the 
word  "superintendence**  at  all,  but  only  of 
the  amount  or  degree  of  superintendence 
which  must  be  intrusted  to  a  person  to  fill 
the  terms  of  subsection  2,  the  abstract  quality 
of  superintendence  being  the  same  whether 
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it  is  intrusted  to  a  persoii  in  sufficient  degree 
^  come  within  the  statute  or  not.  So  that 
"we  must  look  elsewhere  than  to  the  English 
•statute,  or  to  the  fact  that  the  English  defi- 
nition of  the  phrase,  "  person  who  has, "  etc. , 
has  been  omitted  from  our  statute  for  a  defi- 
nition of  **  superintendence. "  Wc  Cud  this  in 
Webster's  Dictionary:  "Superintend:  To 
have  or  exercise  the  charge  and  oversight  of ; 
to  OTersee  with  the  power  of  direction ;  to 
take  care  of  with  authority, — as,  an  officer 
-superintends  the  building  of  a  ship  or  the 
construction  of  a  fort :  'God  exercises  a  su- 
perintending care  over  all  his  creatures. '  " 
*  Superintendence:  .  .  .  The  act  of  su- 
perintending ;  care  and  oversight  for  the  pur- 
pose of  direction,  and  with  authority  to 
•direct.  Synonyms:  Inspection;  oversight; 
<XLTQ ;  direction ;  control ;  guidance. "  And 
this  in  Worcester's  Dictionary :  **  Superin- 
tend (L.  tupeiintendo;  super,  over,  and  in- 
Undo,  to  direct  one's  attention  to ;  in,  to,  to- 
wards, and  tendo,  to  stretch)  :  To  oversee ; 
to  overlook ;  to  have  the  care  and  direction 
of.  **  "  Superintendence :  .  .  .  The  act  of 
-superintending ;  oversight ;  superior  care ;  di- 
rection; inspection."  The  following  from 
the  Century  Dictionary :  **  Su{>erintend :  To 
have  charge  and  direction  of,  as  of  a  school ; 
direct  the  course  and  oversee  the  details  of 
(some  work,  as  the  construction  of  a  build - 
ins:  or  movement,  as  of  an  army)  ;  regulate 
with  authority;  manage."  And  Roberts  & 
Wallace,  in  thoir  work  on  Duty  and  Liabil- 
ity of  Employers,  say:  "The  word  'super- 
intendence* seems  properly  to  implv  the 
exercise  of  some  authority  or  control  over 
the  person  or  thins  subjected  to  oversight. 
.  .  .  Accordingly  it  may,  it  is  thought, 
be  safely  assumed  that  the  person  for  whose 
negligence  an  employer  is  liable  under  this 
subsection  (2)  must  be  one  to  whom  he  has 
delegated  some  of  that  authority  or  power  of 
control  which  he  would  otherwise  himself 
have  exercised."  Pages  260,  261.  To  leave 
out  of  view  for  the  moment  the  fact  that 
Gould,  the  engineer,  had  a  helper  or  assistant 
in  the  manipulation  of  these  engines,  we 
have  simply  the  case  of  a  man  engaged  in 
the  manual  operation  of  the  machines.  With 
his  own  hands  he  started  the  engines,  regu- 
lated their  revolutions,  and  stopped  them; 
and  all  this,  even  to  the  number  of  revolu- 
tions per  minute,  he  did  at  the  direction  and 
Tinder  the  control  of  persons  suoerior  to  him 
in  the  common  employment,  llis  was  not 
the  duty  of  giving,  but  of  obeying  directions. 
He  did  not  draw  the  attention  of  others  to  a 
thin^  to  be  done  by  them,  but  himself  was 
required  to  do  whatever  was  to  be  done.  His 
care  of  the  engines  was  not  for  the  purpose 
of  direction,  and  with  authority  to  direct, 
but  was  a  care  to  be  effectuated  by  his  own 
hands.  He  was  not  to  guide  and  control 
others  in  their  operation  of  the  engines,  but 
to  control  and  regulate  the  engines  by  the 
Uying  on  of  his  own  hands.  He  was  not  to 
direct  the  course  and  oversee  the  details  of 
the  operation  of  the  machines,  but  the  course 
was  marked  out  by  superior  authority,  and 
the  details  were  executed  by  his  personal 
physical  exertion.  He  had  none  of  that  au- 
thority or  power  of  oontrol  which  ttxe  em- 
«dL.RA. 


ployer  would  otherwise  himself  have  ex- 
ercised, but  all  authority  in  the  premises 
properly  belonging  to  the  master  was  exer- 
cised upon  him  in  directing  his  services  as 
a  manual  laborer.  To  say  that  a  man  over- 
sees, overlooks,  directs,  guides,  controls,  in- 
spects, has  a  care  of,  superintends  an  act 
which  he  himself  wholly  performs,  is  a 
contortion  of  language  not  to  be  tolerated. 
These  terms,  indeed,  are  always  resorted  to, 
to  indicate  that  the  thing  done  was  not  man- 
uallv  done  by  the  person  spoken  of,  but  at 
his  bidding.  Each  of  these  synonyms,  and 
the  word  "superintendence"  itself,  must  be 
taken  in  this  ordinary  and  usual  significance 
here.  "Superintendence,"  in  the  statute, 
whatever  else  it  may  mean,  has  no  applica- 
tion at  all  to  a  person  whose  sole  duty  is  to 
be  performed  by  personal  acts  of  manual  la- 
bor, or  any  direct  bringing  to  bear  of  the 
physical  energies  to  the  end  in  view.  It  has 
been  said,  and  is  doubtless  true  in  a  sense, 
that  the  superintendence  contemplated  by 
the  statute  "mav  be  either  over  men  or  ma- 
chinery, plant,"  etc.,  but,  whether  over  the 
one  or  the  other,  it  must  still  be  superintend- 
ence, power  of  direction,  superior  care,  and 
control,  with  authority,  as  distinguished 
from  direct  personal  manipulation.  And 
while  there  may  possibly  be  superintendence 
of  the  operation  of  a  machine  or  a  number  of 
machines  by  one  person  without  intermediate 
human  agency,  such  a  case  is  most  difficult 
of  conception.  We  are  inclined  to  belieTe 
that  its  possibility  even  does  not  exist,  and 
to  think  that  what  is  really  intended  bv  the 
declaration  that  there  may  be  superintendenoe 
of  machinerv  is  that  where  one  has  authority 
to  have  machinery  operated,  to  direct  its  op- 
eration, to  overlook  it,  etc.,  and  the  means 
at  hand  in  others  to  carrv  out  his  directions, 
he  is  superintendent  both  of  the  machine  to 
be  operated  and  of  the  men  who  are  to  ma- 
nipulate it  as  he  directs.  This  state  of  facts 
was  brought  forward  in  the  argument  upon 
which  the  declaration  referred  to  was  based 
(Roberts  &  W.  Liability  of  Employers,  p. 
262) ,  and  we  know  of  no  case  to  the  contrarv. 
The  case  of  Kansas  City,  M,  <fc  B.  R,  Go.  v. 
Burton  (Ala.)  12  So.  Rep.  88,  virtually 
adopts  this  view,  and  the  case  of  Anniston 
Pipe  Works  v.  Dickey,  93  Ala.  418,  is  in  no 
sense  opposed  to  it,  since  this  question  was 
not  deciaed,  or  at  all  discussed,  m  that  case ; 
but,  to  the  contrary,  the  existence  of  super- 
intendencv  in  Calahan,  who  really  only  had 
manual  charge  of  a  machine,  was  only  as- 
sumed for  the  purpose  of  placing  the  defense 
on  the  ground  of  contributory  negligence, 
of  which  there  was  no  serious  doubt  on  the 
evidence.  Whether,  however,  there  may  pos 
siblv  be  a  case  of  superintendency  purely  of 
machinery  or  not,  it  is  most  clear  to  us  that 
Gould's  position  involved  no  such  case,  dis- 
sociated from  consideration  of  the  fact  that 
he  had  a  helper,  whose  duties  are  shown  in 
the  evidence.  Whether  he  had  any  superin- 
tendence intrusted  to  him,  in  view  of  this 
consideration,  is  a  question  not  necessary  to 
be  decided  in  this  case.  If  any  such  super 
intendency  existed  in  that  connection  it  was 
not  a  general  superintendency  over  the  helper 
and  the  machines,  not  a  gelieral  power  of 
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haTinsr  the  machines  operated  as  he  dfiected 
by  the  hand  of  the  helper,  but  only  a  special 
superintendence  to  direct  the  helper  to  assist 
him,  Gould,  in  the  manual  labor  of  operatin^r 
them.  It  being  his  duty  to  personally  per- 
form— not  merely  direct — this  labor,  and  his 
right  only  to  have  the  other  man  help  him  to 
perform  it,  his  relation  to  the  machinery  be- 
ing primarily  that  of  a  laborer,  it  cannot  be 
said  that  he  was  in  the  exercise  of  anv  super- 
intendence while  he  was  discharging  this 
primal  duty  of  a  manual  laborer.  His  su- 
perintendence, if  any  he  had,  extended  only 
to  his  actual  direction  of  the  helper,  and 
ceased  whenever  he  did  any  act  in  person 
and  in  the  line  of  his  duty  as  the  engineer 
in  charge  of  these  machines ;  the  case  in  this 
respect  being  radically  different  from  those 
of  Osborne  v.  Jackson,  L.  R.  11  Q.  B.  Div. 
619,  and  Kansas  City,  If.  d  B.  K  Co.  ▼. 
Burton  (Ala.)  12  So.  Bep.  88.  94, in  which 
the  sole  duty  of  the  neglifent  person  was 
that  of  superintendence,  and  he  voluntarily 
co-operated  in  manual  labor.  The  idea  that 
it  was  not  the  legislative  purpose  to  make 
the  employer  liable  for  the  negliffsnce  of 
persons'  in  charge  of  machinery,  plant,  and 
the  like  for  the  purpose  of  operating  the 
same,  unless  the  machinery  is  on  or  connected 
with  railroads,  is  strengthened  by  a  reference 
to  subsection  6  of  the  Act,  which  allows  a  re- 
covery when  the  injury  is  caused  by  the  neg- 
ligence of  any  person,  etc.,  who  has  charge 
or  control  of  any  signal  points,  locomotive 
engine,  switch,  car,  or  train  upon  a  railway, 
or  of  any  part  of  the  track  of  a  railway.    If 


the  contention  of  counsel  be  sound  that  ther» 
may  be  superintendence  of  machinery,  plant, 
etc.,  purely,  there  was  no  necessity  for  the 
enactment  of  this  clause,  since  the  matters- 
provided  for  in  it  are  embraced  in  clause  2. 
The  legislature  supposed  they  were  not,  and 
therefore  enacted  subsection  5. 

The  evidence  in  this  case  is  without  con- 
flict to  the  effect  that  when  the  engine  moved 
or  was  set  in  motion  Gould's  helper  was  not 
even  on  the  premises,  and  that  if  the  engine 
was  started  by  Gould,  it  was  the  direct,  neg- 
ligent act  of  a  manual  laborer,  not  in  any 
sense  done  in  the  exercise  of  superintendence, 
conceding  that  at  any  time  superintendence 
was  intrusted  to  him.  This  leaves  the  case 
outside  of  subsection  2  of  section  2690.  The 
death  of  McKay,  on  this  hypothesis,  was  not 
caused  by  the  neglisrence  of  a  person  to  whom 
superintendence  was  intrusted  **  while  in  the 
exercise  of  such  superintendence."  On  the 
other  hand,  had  the  jury  concluded  that 
Gould  did  not  start  the  engine,  but  that  it 
was  set  in  motion  by  some  third  person  in 
consequence  of  his  failure  to  prevent  outside 
interference,  the  result  must  have  been  the 
same.  On  this  hypothesis  Gould  was  a  mere 
watchman,  for  whose  negligence  the  com* 
pany  was  not  responsible  to  his  fellow  serv- 
ant, McKay.  Roberts  <&  W.  Liability  of 
Employers,  260.  In  no  possible  aspect  of  the 
eviaence  was  the  plaintiff  entitled  to  recov- 
er. The  affirmative  charge  for  defendant 
was  properly  given. 

Affirmed. 
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1*  AnedoesitioBAleorporartioiieiifpaged 
in  oper&tlnfl^  a  pnblic  fbrry ,  carrylnir  pas- 

.  seDgers  for  hire,  cannot  escape  habiUty  for  neir- 
Uffenoe  in  the  management  of  the  ferry  on  the 
ground  that  the  business  was  vHra  virts, 

8*  A  eorponUiOB  ma^  be  held  to  have 
adopted  the  acteof  Ite  agente  in  eon* 
ductin^a  bnelnese  ultra  viree*  where  its 
manaffinK  ofBceis,  knowing  the  business  has  been 
done  and  that  the  Inoome  of  the  businees  has  been 
received  and  the  expenses  of  it  paid  by  the  treas- 
urer, has  adopted  the  action  of  the  treasurer  and 
elected  to  keep  the  money. 

(November  »,  1898.) 

EXCEPTIONS  by  plaintiff  to  ratings  of  tbe 
Superior  Court  for  Franklin  County  made 
during  the  trial  of  an  action  brought  to  recover 
damages  alleged  to  have  been  caused  by  de- 


fendant's negligence,  which  resulted  in  the 
verdict  in  de&ndant's  favor.    Sustained, 

The  facts  are  stated  in  the  opinion. 

Mr.  Dana  Malone*  for  plaintiff: 

A  corporation  is  liable  eitiliter  for  all  torts 
committed  by  its  servants  or  agents  by  author- 
ity of  the  corporation  express  or  implied:  and 
it  is  liable  as  a  natural  person  for  the  acts  of 
its  agents  done  by  its  authority,  express  or  im- 
pliea,  though  there  be  neither  a  written  ap- 
pointment under  seal  nor  a  vote  of  tbe  corpo- 
ration constituting  the  agency  or  authorizing 
the  act 

Denf>er  4b  B.  Q,  B.  Co.  v.  Harris,  129  U.  8. 
597,  80  L.  ed.  1146;  Bvlkley  v.  Derby  Fishinff 
Go,  2  Conn.  252,  7  Am.  Dec.  271;  Allegheny 
City  V.  McClurkan,  14  Pa.  81. 

The  ferry  was  operated  and  maintained  by 
the  defendant. 

Pub.  Stat. .  chap.  55,  g  1,  requires  that  no 
person  shall  keep  a  ferry  unless  he  first  receives 
a  license  therefor  from  the  county  commission- 
ers. 

The  records  of  the  county  commissioner* 
show  that  the  defendant  presented  a  petition  to 


J^OTB.— The  denial  bj  therabove  decision  of  the  I  rule  of  some  earlier  cases.    Of  the  later  class,  see 


defense  of  ultra  vkrts  to  a  corporation  in  respect  to 
business  in  which  tt  hss  actually  engaffed  is  in 
accordance  with  the  doctrine  of  other  important 
cases  of  recent  years  departing  from  the  stricter 
22  L.R  A. 

Seo  also  30  L.  R.  A.  064. 


I«einkauf  v.  Lombard  (N.  Y.)  20  L.  B.  A.  48. 

As  to  the  estoppel  of  s  corporation  to  set  up  tli» 
plea  of  ultra  virt^  see  Miller  v.  American  Hut.  Aoo» 
Ins.  Co.  (Tenn.)  20  L.  B.  A.  7S5,  and  no^ 
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••Rid  cominlflsioDen,  March  4,  1890.  and  haT- 
ing  filed  Its  bonds,  with  suretiea,  was  daly  li- 
•censed  to  keep  said  ferry  for  one  year,  to  be 
^nown  as  ''Mount  Hermon  Ferry." 

2.  Charles  Deane,  the  ferryman,  was  em- 
ployed to  run  the  ferry,  and  was  paid  by  the 
defendant. 

8.  The  defendant  paid  for  the  repairs  of  the 
ferrv  and  boats,  and  bought  a  new  boat  and 
paid  for  it  from  its  funds. 

4.  The  defendant  took  the  proceeds  of  the 
ferry,  paid  to  it  by  said  Deane,  and  other 
Amounts  received  for  ferriage  by  sidd  Nichols, 
their  cashier. 

6.  The  money  receiyed  was  duly  entered  on 
the  books  of  the  corporation  kept  oy  the  cash- 
ier, also  on  the  books  of  the  treasurer. 

6.  The  trustees  must  be  presumed  to  know 
that  the  ferry  was  being  run  by  the  defendant. 

The  power  of  the  trustees  may  be  delegated 
to  members  of  the  board. 

Green's  Brlce,  Ultra  Vires,  490;  Cook,  Stock 
'Ss  Stockholders.  ^  715;  Burlingtan  y.  Denni- 
^n,  42  N.  J.  L.  165. 

Subsequent  ratification  is  equivalent  to  prior 
authority  and  renders  the  principal  liable  for 
4tct8  of  its  agents. 

Story,  Ag.  §  239;  Cl&ment  y.  Jo7U»,  12  Mass. 
4M);  Conrad  y.  AhboU,  182  Mass.  880;  Demptey 
T.  Chamhen,  18  L.  R.  A.  219.  154  Mass.  880. 

The  defendant  has  enjoyed  the  benefits  re- 
•ceiyed  from  the  running  or  the  ferry.  There 
is  no  rule  of  law  which  permits  them  to  retain 
the  benefits  and  escape  liability. 

Oil  Creek  4b  A.  R.  R,  Co.  v.  Penntylvania 
Tranep.  Co.  88  Pa.  160;  Parieh  y.  Wheeler,  22 
2^.  Y.  494;  Bradley  y.  Ballard,  55  Dl.  418,  8 
Am.  Rep.  656. 

A  corporation  will  be  liable  for  an  injury 
•done  by  its  servants  if  under  like  circumstances 
«n  individual  would  be  responsible. 

Firet  Baptist  Church  in  Schenectady  v.  Sche- 
nectady d  T.  R.  Co.  5  Barb.  79;  RhodeiT.  Cleve- 
iand,  10  Ohio.  160,  86  Am.  Dec.  82. 

The  rule  that  governs  cases  of  tort  is  that 
the  doctrine  of  ultra  tiree  has  no  application. 
-Corporations  are  liable  the  same  as  individuals. 

Central  R.  db  Bkg,  Co.  v.  BmitK  76  Ala.  572, 
52  Am.  Rep.  858;  Merchants  Nat.  Bank  ef 
'Boston  V.  State  Nat.  Bank  of  Boston,  77  U.  S. 
10  Wall.  604,  19  L.  ed.  1008;  Philadelphia,  W. 
^  B.  R.  Co.  V.  Qvigliy,  62  U.  S.  21  How.  209. 
16  L.  ed.  75;  New  York  db  N.  H.  R.  Co.  v. 
Ahuyler,  84  N.  Y.  80;  First  Nat.  Bank  of  Car- 
title.  Pa.  V.  Oraham,  100  U.  S.  699,  25  L.  ed. 
750;  Oruber  v.  Washinaton  dh  J.  R.  Co.  92  N. 
•C.  1;  Wood's  Field,  Prlv.  Corp.  §  480. 

A  corporation  is  liable  for  consequences  of 
tortious  acts  done  by  its  authority,  though  not 
within  scope  of  its  powers. 

Cooley,  Torts,  2€red.  §  119;  BisseUw.  Mich- 
igan 8.  and  N.  1.  R.  C&s,  22  N.  Y.  258;  New 
York,  L.  E.  dbW.  R.  Co.  v.  Earing,  47  N.  J. 
L.  187, 64  Am.  Rep.  128;  Buffett  v.  Troy  db  B. 
R.  Co.  40  N.  Y.  Ife. 

The  fact  that  acts  were  unauthorized  by  the 
•charier  is  no  defense  to  a  wrongdoer. 

Hutchinson  v.  Western  dt  A.R.Co.%  Heisk. 
<)84;  Green's  Brice,  Ultra  Vires,  2d  Am.  ed. 
-864;  Maund  v.  Monmouthshire  Canal  Co.  2 
Dowl.  N.  8. 118;  MiU  ▼.  Hawker,  L.  R.  9Ezch. 
^09. 

The  plea  of  ultra  tires  should  not  prevail 
-221^^  A. 


when  it  would  not  advance  justice,  but  on  the 
contrary  would  accomplish  a  legal  wrong. 

Leriie  v.  Lorillard,  1  L.  R.  A.  456,  110  N.  Y. 
519:  Leinkaufy.  Lombard,  20  L.  R.  A.  48,  187 
N.  Y.  417;  StewaH  v.  Harvard  OoU^,  12 
Allen,  58;  McDonald  r.  Massachusetts  Oen. 
Hospital,  120  Mass.  482, 21  Am.  Rep.  529. 

Messrs.  Conant  As  Conant,  for  defendant: 

There  are  two  modes  in  which  a  corporation 
may  expressly  contract  and  act:  first,  bv  vote 
of  Its  members;  and  second,  by  its  duly  au< 
thorized  agents. 

An^ell  £  A.  Priv.  Corp.  $$§  228,  276. 

Being  the  mere  creation  olf  law,  a  corpora- 
tion possesses  only  those  properties  which  Uie 
chsrter  of  its  creation  confers  upon  it.  These 
are  such  as  are  supposed  best  calculated  to  effect 
the  object  for  which  it  was  created. 

Dartmouth  College  Trustees  v.  Woodward,  17 
U.  S.  4  Wheat.  686,  4  L.  ed.  659. 

This  defendant  corporation  has  provided  that 
its  board  of  trustees  shall  speak  and  act  for  it. 
Its  first  by-law  provides  for  a  board  of  twenty- 
five  trustees,  whose  duty  is  defined  to  be  "to 
conduct  all  the  affairs  of  the  corporation  .  .  . 
in  such  manner  as  they  shall  deem  expedient." 

Neither  the  records  of  the  defendant  corpora- 
tion nor  of  its  board  of  trustees,  show  any  vote 
or  action  at  any  time,  that  in  any  way  or  man- 
ner, relates  to  said  ferry  or  its  management,  or 
to  a  license  to  operate  it,  or  to  any  bond,  or  that 
the  said  trustees  or  any  one  of  them  had  taken 
any  action  in  relation  to  said  ferry,  or  had  an} 
knowledge  thereof,  except  as  appears  in  the 
bill  of  exceptions. 

There  does  not  appear  to  have  been  any  agent 
of  the  defendant  having  any  authority  what- 
ever in  the  matter  of  the  ferry. 

The  enumeration  of  powers  granted  implies 
the  exclusion  of  all  others. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  71. 
25  L.  ed.  950;  Davis  v.  Old  Colony  R  Co.  131 
Mass.  270,  41  Am.  Reo.  221. 

The  defendant  baa  no  power  under  its 
charter  to  engage  in  the  business  of  a  common 
carrier  of  passengers  for  hire,  either  direct  or 
implied;  such  business  was  ultra  vires  or  acts 
the  corporation  was  not  authorized  to  do  either 
by  express  or  implied  powers. 

Thomas  v.  West  Jersey  R.  Co.  supra. 

If  tne  defendant's  board  of  trustees  had  voted 
to  buy  and  had  bought,  and  to  manage  said 
ferry,  and  had  attempted  so  to  do,  such  acts 
would  have  been  ultra  vires,  and  the  corpora- 
tion not  liable  in  this  action. 

It  is  not  liable  for  a  tort  or  negligence  unless 
such  act  is  done  in  the  course  of  the  business 
authorized  by  its  charter  and  by  an  authorized 
agent. 

Piearce  v.  Madison  db  1.  and  Peru  db  1.  R. 
Co^s,  62  U.  S.  21  How,  441,  16  L.  ed.  184;  Mc 
Qregor  v.  Deal  db  D.  R.  Co.  17  Jur.  21;  CoLman 
v.  Eastern  Counties  R.  Co.  10  Beav.  1;  East 
Anglian  R.  Co.  y.  Eastern  Counties  R.  Co.  11 
C.  B.  808. 

KaowltoB,  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  is  an  educational  corpora- 
tion. The  plaintiff  seeks  to  recover  damages 
for  injuries  received  through  the  negligence 
of  a  ferryman  in  managing  a  boat  on  which 
he  was  a  passenger,  and  which,  as  he  alleges. 
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ilie  defendant  was  using  at  a  public  ferr^r  in 
the  business  of  carrying  passengers  for  hire. 
At  the  request  of  the  defendant,  the  presid- 
ing justice  ruled  that  there  was  no  evidence 
to  warrant  a  finding  for  the  plaintiff,  and  di- 
rected a  verdict  for  the  defendant.  The  de- 
fendant contends  that  the  ruling  should  be 
sustained  on  one  or  both  of  two  grounds :  It 
says,  in  the  first  place,  that  if  it  maintained 
the  ferrv,  and  hired  and  paid  the  ferryman, 
the  business  was  ultra,  vires,  and  therefore  it 
is  not  liable  for  negligence  in  the  manage- 
ment of  tJie  boat.  Secondly,  it  contends  that 
there  was  no  evidence  to  connect  the  corpora- 
tion with  the  business  of  running  the  ferry- 
boat, or  to  show  that  the  ferryman  was  its 
servant. 
}r-  It  is  a  general  rule  that  corporations  are 
V  liable  for  their  torts,  as  natural  persons  are. 
It  is  no  defense  to  an  action  for  a  tort  to  show 
that  the  corporation  is  nut  authorized  by  its 
charter  to  do  wrong.  Recovery  may  be  had 
against  corporations  for  assault  and' battery, 
for  libel,  and  for  malicious  prosecution, 
as  well  as  for  torts  resulting  from  negli- 
gent management  of  the  corporate  business. 
Moore  V.  t\tehburg  R,  Carp.  4  Gray,  465,  64 
f  Am  Dec.  83 ;  Fogg  v.  Boston  d  L.  R,  Corp, 
^  148  Mass.  518 ;  Bud  v.  Home  8av.  Bank,  180 
Mass.  443,  89  Am.  Rep.  468;  Philadelphia, 
W.  dk  B.  R,  Co.  V.  Quu/leu,  62  U.  8.  21  How. 
209,  16  L.  ed.  75 ;  Merchants  Nat.  Bank  of 
Boston  V.  State  Nat.  Bank  of  Boston,  77  U. 
S.  10  Wall.  604,  19  L.  ed.  1008 ;  First  Nat, 
Bank  of  Carlisle,  Pa.  ▼.  Oraham,  100  U.  S. 
699,  25  L.  ed.  750 ;  Oruber  v.  Washington  d 
J.  R,  Co.  92  N.  0.  1;  Hussey  v.  Norfolk 
Southern  R.  Co.  98  N.  C.  84.  If  a  corpora- 
tion,  by  its  ofllcers  or  agents,  unlawfully  in- 
jures a  person,  whether  intentionally  or  neg- 
ligently, it  would  be  most  unjust  to  allow 
it  to  escape  responsibilityon  the  ground  that 
its  act  is  ultra  vires.  The  only  plausible 
ground  on  which  the  defendant  in  the  present 
case  can  contend  that  it  should  be  exempt 
from  liability  for  the  negligence  of  its  serv- 
ant in  managing  the  ferryboat  is  that  the 
contract  to  carry  the  plaintiff  was  ultra  vires, 
and  therefore  invalid,  and  that  the  duty  for 
neglect  of  which  the  plaintiff  sues  arose  out 
of  the  contract,  and  disappears  with  it  when 
the  contract  appears  to  be  void.  The  defend- 
ant may  ar^e  that  the  plaintiff  cannot  main- 
tain an  action  for  a  breach  of  the  contract  to 
use  proper  care  to  carry  him  safely,  and  that 
he  stands  no  better  when  he  sues  in  tort  for 
failure  to  do  the  duty  which  grew  out  of  the 
contract. 

In  Bissell  v.  Michigan  8.  and  N.  1.  R  Co's, 
22  N.  Y.  258,  the  plaintiff  founded  his  ac- 
tion on  the  negligence  of  the  two  defendants 
while  jointly  running  cars  on  a  railroad  in 
a  state  to  which  the  charter  of  neither  of  them 
extended,  and  it  was  conceded  that  the  de- 
fendants were  acting  ultra  vires.  The  plain- 
tiff recovered,  Comstock,  Oh.  J. ,  holding,  in 
an  elaborate  opinion,  that  the  corporations 
were  liable  under  their  contract,  notwith- 
standing that  the  contract  was  ultra  vires, 
and  that  if  they  could  not  be  held  under  their 
contract  they  could  not  be  held  at  all,  inas- 
much as  the  only  negligence  alletred  was  a 
failure  to  use  the  care  which  the  contract 
22  L.R  A. 


called  for.  Selden,  J,,  in  an  equally  full 
and  elaborate  opinion,  held  that  the  contract 
for  carriage  was  invalid,  and  that  there  could 
be  no  recovery  under  it,  nor  for  negligence 
founded  upon  it,  but  it  was  his  opinion  that 
if  the  contract  were  set  aside  the  defendants 
owed  the  plaintiff  a  duty  founded  on  his  re- 
lation to  them  as  an  occupant,  with  their 
permission,  of  a  place  in  their  car,  and  that 
the  improper  management  of  the  car  was  a 
neglect  of  that  duty,  for  which  tJie  plaintiff 
could  recover.  Gierke,  «/.,  agreed  with  this 
view,  and  all  but  one  of  the  other  judges- 
concurred  in  a  decision  for  the  plaintiff, 
without  stating  the  ground  on  which  ther 
thought  the  decision  Siould  be  placed.  Thia 
case  was  followed  in  Bujfett  v.  Troy  d  B. 
iJ.  a?.,  40  N.  y.  168,  in  which  it  was  held 
that  a  railroad  corporation  was  liable  for  neg* 
ligence  of  the  driver  of  a  stagecoach  which 
it  was  running  without  a  legal  ri^ht  to  do  a 
business  of  that  kind  ;  but  ue  opinion  does 
not  show  whether  the  decision  is  founded  on 
the  opinion  of  Comstock,  Gh.  J.,  eiven  ia 
the  former  case,  or  on  that  of  Selden,  J. 
Like  decisions  have  been  made  under  similar 
facts  in  CeiUrai  R.  d  Bkg,  Co,  v.  Smith,  76^ 
Ala.  572,  52  Am.  Rep.  858 ;  New  York,  L. 
B.  d  W.  R.  Co.  V.  Eanng,  47  N.  J.  L.  137, 
54  Am.  Rep.  128,  and  HutcfUnson  v.  Western 
d  A.  R.  Co.  6  Heisk.  684. 

The  better  doctrine  seems  to  be  that  a  con- 
tract made  by  a  corporation  in  violation  of 
its  charter,  or  in  excess  of  the  powers  granted 
to  it  either  expressly  or  by  implication,  is 
invalid,  considered  merely  as  a  contract,  and, 
so  long  as  it  is  entirely  executory,  will  not  be 
enforced.  It  is  not  only  a  violation  of  a  pri- 
vate trust,  viewed  in  reference  to  the  stock- 
holders, but  it  is  against  the  policy  of  the 
law,  which  intends  that  corporations  deriv- 
ing their  powers  solely  from  the  legislature 
shall  not  pass  beyond  the  limits  of  the  field 
of  activity  in  which  they  are  permitted  by 
their  charter  to  work.  Davis  v.  Old  Cohny 
R.  Co.  181  Mass.  258,  41  Am.  Rep.  221: 
Monument  Nat.  Bank  v.  Globe  Works,  101 
Mass.  57,  8  Am.  Rep.  822;  Atty-Qen.  v. 
Tudor  lee  Co.  104  Mass.  289,  6  Am.  Rep.  227; 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  71, 
25  L.  ed.  950;  Leslie  v.  LoHllard,  110  N.  Y. 
519,  1  L.  R.  A.  456 :  Linkauf  v.  Lombard, 
187  N.  Y.  417,  20  L.  R.  A.  48 ;  East  Anglian^ 
R.  Co.  V.  Eastern  Counties  R.  Co.  11  C.  B. 
808.  On  the  other  hand,  courts  have  fre- 
quently held  that  while  such  contracts,  con- 
sidered merely  as  contracts,  are  invalid,  ther 
involve  no  such  element  of  moral  or  legal 
wrong  as  to  forbid  their  enforcement,  if  there 
has  been  such  action  under  them  as  to  work 
injustice  if  they  are  set  aside.  Courts  hav» 
been  astute  to  discover  something  in  the  nat- 
ure of  an  equitable  estoppel  against  one  who, 
after  entering  into  such  a  contract,  and  in- 
ducing a  change  of  condition  by  another 
party,  attempts  to  avoid  the  contract  by  a 
plea  of  ultra  vires.  It  is  said  that  such  a 
plea  will  not  avail,  when  to  allow  it  would 
work  injustice,  and  accomplish  legal  wrong. 
Leslie  v.  Lorillard,  and  Linkauf  v.  Lon^nrd, 
supra.  Many  cases  might  be  supposed  in 
which  it  would  be  most  unjust  to  hold  that 
one  who  had  received  the  benefits  of  such  a 
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contract  might  retain  tbem,  and  leave  the 
other  party  without  remedy,  as  he  might  do 
in  a  Bupposable  case,  where  another  had  put 
himself  at  a  disadvantage  on  the  faith  of 
a  contract  with  him  to  commit  a  crime. 
Whether,  in  this  commonwealth,  a  contract 
entered  into  by  a  corporation  ultra  vires,  and 
partly  performed,  will  ever  be  enforced  on 
equitable  grounds,  we  need  not  now  decide. 
See  Slater  Woolen  Co.  y.  Lamb,  148  Mass. 
420;  Prescott  Nat.  Bank  of  Lowell  v.  Butler, 
157  Mass.  548 :  National  Pemberton  Bank  v. 
iVf^r,  125  Mass.  888,  28  Am.  Rep.  285; 
Attleborough  Nat,  Bank  v.  Bagers,  125  Mass. 
389;  Freeman's  Nat.  Bank  v.  Savery,  127 
Mass.  75-77,  34  Am.  Rep.  345 ;  Union  Nat. 
Bank  of  8t.  Louis  v.  Matthews,  98  U.  S.  621, 
25  L.  ed.  188;  McCluer  v.  Manchester  d  L. 
Bailroad,  18  Gray,  124,  74  Am.  Dec.  624; 
National  Bank  of  Oenesee  v.  Whitney,  103  U. 
8.  99,  26  L.  ed.  448;  PotmA  v.  Wheeler,  22 
N.  Y.  494;"  Oil  Creek  A  A.  R.  R.  Co.  v. 
Penngylmnia  Transp.  Co.  83  Pa.  160 ;  Bradley 
V.   Ballard,  55  111.   413,  8   Am.    Rep.    656. 

In  the  present  case,  we  think  it  makes  no 
difference  that  the  defendant  was  not  a  manu- 
facturing or  trading  corporation,  but  was 
chartered  for  educational  purposes  only.  It 
could  acquire  and  hold  property,  make  con- 
tracts, and  do  anything  else  incidental  to  the 
maintenance  of  the  scliool.  Doubtless,  some 
of  its  officers  or  agents  thought  it  would  be 
an  advantage  to  its  students  and  managers  to 
have  a  public  ferry  at  the  place  where  the 
plaintiff  was  injured.  Its  maintenance  of 
such  a  ferry  was  ultra  vires,  but  its  acts  in 
that  respect  were  not  different  in  kind  from 
the  ordinary  acts  of  corporations  in  excess  of 
the  powers  given  them  by  their  charter.  We 
are  of  opinion,  therefore,  that  if  the  defend- 
ant, while  running  the  ferryboat,  accepted 
the  plaintiff  as  a  passenger  to  be  transported 
for  hire,  and  undertook  to  carry  him  across 
the  river,  he  was  in  the  boat  as  a  licensee ; 
it  owed  him  the  duty  to  use  proper  care  to 
carry  him  safely ;  and,  whether  an  action 
could  be  maintained  for  a  breach  of  the  con- 
tract or  not,  it  is  liable  to  the  plaintiff  in 
an  action  of  tort  for  neglect  of  that  duty. 

The  other  question  in  the  case  is  whether 
there  was  evidence  that  the  corporation  oper- 
ated the  ferry.  Under  its  by-laws,  the  man- 
agement of  the  corporation  is  vested  in  a 
board  of  trustees.  It  does  not  appear  that 
any  vote  was  ever  taken  in  regard  to  the  ferry, 
and  it  was  not  shown  that  any  officer  of  the 
corporation  took  out  the  license  which  was 
granted  to  the  defendant  by  tiie  county  com- 
missioners under  Pub.  Stat.,  chap.  55,  §  1, 
to  keep  the  ferry ;  but  the  records  of  the 
county  commissioners  show  that  such  a  li- 
cense was  granted,  and  that  a  bond  with 
sureties  was  given  to  the  county  of  Franklin, 
with  the  condition  to  properly  perform  the 
duty  of  a  ferryman,  executed  in  l^half  of  the 
defendant  by  one  who  was  designated  as  su- 
perintendent, and  witnessed  by  the  defend- 
ant's cashier  and  paymaster.  It  further  ap- 
peared that  the  title  to  the  property  used  at 
the  fenr  was  taken  by  Ambert  G.  Moody, 
one  of  the  trustees  of  the  defendant,  who  was 
then  a  student  in  Amherst  College,  and  that 
he  paid  for  it  only  a  nominal  sum  above 
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the  mortgage  existing  upon  it,  and  that  he 
and  the  defendant's  superintendent  who  had 
charge  of  its  farm,  employed  one  Deane  to 
operate  the  ferry,  who  was  paid  by  the 
month,  and  who  turned  over  the  balance  of 
the  receipts  of  the  ferry,  above  his  wages, 
to  the  defendant's  cashier  and  paymaster. 
For  the  month  of  April,  Deane  was  paid  for 
his  services  by  the  defendant's  paymaster, 
out  of  the  defendant's  funds.  In  June,  1890, 
a  new  ferryboat  was  constructed,  under  an 
arrangement  with  Ambert  G.  Moody  and 
Dwieht  L.  Moody,  both  of  whom  were  trust- 
ees of  the  corporation,  and  was  paid  for  by 
the  paym&ster  out  of  the  funds  of  the  cor- 
poration. For  six  months,  and  until  there 
was  a  change  in  the  management  of  the  ferry, 
the  defendant's  cashier  and  paymaster  sent 
to  the  treasurer,  who  lived  in  New  York, 
monthly  accounts,  showing  monthly  receipts 
and  expenses  on  account  of  the  ferry.  Ac- 
companying the  first  of  tliese  accounts  was  a 
statement  Uiat  the  school  was  running  the 
ferry  and  paying  the  bills.  The  treasurer 
was  himseli  a  trustee  of  the  corporation.  He 
subsequently  rendered  his  official  report  to 
the  corporation,  which  was  audited  by  an*> 
other  of  the  trustees,  who  did  not  examine 
the  items  in  person,  but  caused  the  examina- 
tion to  be  made  by  a  man  in  his  employment. 
This  report  was  accepted  by  the  trustees,  and 
placed  on  file.  The  items  of  receipts  and 
expenditures  were  entered  on  the  books  of 
the  treasurer  in  an  account  under  the  title, 
••  Ferry. "  The  treasurer's  report  was  not  put 
in  evidence,  and  was.  not  produced,  although 
the  defendant  was  notined  to  produce  it. 
There  is  no  evidence  of  original  authority 
from  the  defendant  to  anybody  to  oi)erate  the 
ferry  on  its  account,  but  the  evidence  is 
plenary  that  persons  connected  with  the  man- 
agement of  its  business  asslimed  so  to  operate  ^ 
it.  The  important  question  is  whether  there  ^ 
was  evidence  that  the  corporation  ratified  the  y 
acts  of  these  persons.  We  are  of  opinion  that 
there  was  evidence  from  which  the  iury  might 
have  found  such  ratification.  It  is  not  nec- 
essary that  the  ratification  should  be  by  a 
formal  vote.  It  is  enough  if  the  corporation^ 
acting  through  its  managing  officers,  know- 
ing that  the  business  had  been  done  by  those 
who  assumed  to  act  as  its  agents  in  doing  it, 
and  that  the  income  of  the  business  had  been 
received,  and  the  expenses  of  it  paid,  by  ita 
treasurer,  in  his  official  capacity,  and  that 
the  balance  of  the  receipts  above  the  expendi- 
tures was  in  its  treasury,  adopted  the  action 
of  its  treasurer,  and  elected  to  keep  the  ^ 
money.  It  was  a  fair  inference  of  fact,  es- 
pecially when  the  corporation  failed  to  pro- 
duce the  treasurer's  report  after  notice  to 
produce  it,  that  the  report  contained  a  true 
statement  of  the  accounts  which  related  to 
the  ferry,  and  that  it  was  accepted  with  full 
knowledge  on  the  part  of  the  trustees  of  what 
it  contained.  Whether  there  was  a  ratifica- 
tion by  the  corporation  was  a  question  of  fact 
for  the  jury,  on  all  the  evidence.  If  there 
was  such  a  ratification,  it  carried  with  it  the 
consequences  which  would  have  followed  an 
original  authority.  In  Dempsey  v.  Chambers, 
154  Mass.  380,  18  L.  R.  A.  219,  it  was  held, 
after  much  consideration,  that  ratification  of 
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an  unautliorfr.ed  act  would  make  the  princi* 
pal  liable  ia  an  action  of  tort  for  an  injury 
resulting  from  negligeuce  of  the  agent  in 


doing  the  act.    We  are  of  opinion  that  the 
case  should  have  been  submitted  to  the  Juij. 
3Bceptioiu  HtstainetL 


FLORIDA  SUPREME  COURT. 


PENSACOLA  &  ATLANTIC  R.  CO., 

Appt., 

V. 

William  E.  HTER  et  al. 
(8S  Fla.  S80.) 

•Where  m  railway  eompany,  baTfngr 
lawftil  authority  so  to  do*  eroaaes  a 
public  naviirskble  atream  or  wateroourse 
with  its  road,  ereotiDff  In  a  proper  manner  the 
proper  and  neoesaary  structures  for  suoh  oross- 
iDff,  occupylnsr  therewith  the  space  and  no 
more  than  the  space  permitted  to  it,  and  so 
erects  and  uses  suoh  structures  as  that  they  shall 
not  unnecessarily  abridge  or  destroy  the  useful- 
ness  of  such  stream  to  the  public  as  a  navigable 
hlffhway,  using  in  a  proper  manner  a  movable 
drawbridge  by  which  It  crosses  that  part  of  such 
stream  left  open  for  the  public  navigation  there- 
of, it  is  not  liable  for  injuries  resulting  to 
vessels  navigating  suoh  stream  from  coming  in 
oontact  with  obstructions  in  the  open  space  or 
ehannei  of  water  under  such  drawbridge  when 
such  obstructions  are  present  without  fault  on 
such  company's  part.  lAe  open  space  left  to  be 
temporarily  spanned  from  time  to  tbne  by  the 
railway's  drawbridge  is  left  not  only  to  the  free 
use  but  to  the  control  and  care  of  the  public,  and 
the  railway  company  is  under  no  more  obllga* 
tion  to  keep  it  free  of  obstructions  present  with- 
out its  agency,  than  it  is  to  care  for  any  other 
pait  of  the  channel  of  such 


(December  83. 1808^) 

APPEAL  bj  defendant  from  a  Judi^ent  of 
the  Circuit  Court  for  Escambia  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
been  caused  to  plaintiff's  steam  tug  by  reason 
of  obstructions  allowed  to  accumulate  under 
the  water  in  the  channel  left  by  the  draw  of 
defendant's  bridge.    Bevermd, 

TYie  facts  suflfciently  appear  in  the  opinion. 
(    Mr.  William  A.  Blount,  for  appellant: 

The  bridge  is  not  per  $e  a  nuisance.  The 
Pensacola  &  Atlantic  Railroad  Company  de- 
fendant was  by  its  charter  authorized  to  con- 
struct a  railroad  '*  from  a  point  on  the  Apala- 
cbicola  river  .  .  .  westwaM  to  the  waters  of 
Escambia  bay  at  the  city  of  Pensacola,  thence 
to  the  Alabama  line  by  the  most  direct  route." 

The  court  will  take  judicial  notice  of  the 
fact  that  Escambia  bay  must  be  crossed  by  a 
railroad  extending  by  a  direct  route  from  the 
Apalachicola  river  to  Pensacola  and  thence  to 
the  Alabama  line.  The  act  then  which  au- 
thorized the  building  of  the  road  between 
these  two  points  authorized  the  bridging  of 
Escambia  bay  lying  between  them. 
,    HamilUm  ▼.  Vieki^rg,  8,  d  P.  R  Oo,  119 

:   ^Headnotes  by  Tatzx>b.  J. 


U.  8.  280,  80  L.  ed.  898;  Union  Pae.  R  (h.  v. 
HaU,  91  U.  S.  850,  28  L.  ed.  481;  PeopU  v. 
Benssela&r  dt  8,  R,  Co,  15  Wend.  180,  80  Am. 
Dec.  88;  Springfield  ▼.  Conneeiieui  Eiwr  R. 
Co.  4  Cush.  64;  Mohawk  Bridge  Go.  t.  Utiea  db 
8,  R.  Co.  6  Paige,  554,  8  L.  ed.  1099. 

The  bridge  then  being  built  under  legisla 
tive  authority  is  not  a  nuisance. 

BeUinger  v.  New  York  Central  Railroad,  23 
N.  T.  42;  Raddiff  ▼.  Brooklyn,  4  N.  Y.  195. 
58  Am.  Dec.  857;  P&und  v.  Turek,  96  U.  8. 
459,  24  L.  ed.  525;  Eecandba  db  L.  M.  Tranep. 
Co.  ▼.  Chicago,  107  U.  8.  678.  27  U  ed.  442. 

Nor  was  the  bridge  constructed  in  an  im 
proper  manner;  there  is  no  allegation  that  it 
was  so  constructed. 

Authority  to  build  the  bridge  carried  with 
it  authority  to  build  it  with^no.'passage  through 
it  except  a  suitable  draw. 

Thompson  ▼.  Patereon  dk  ff.  R  Railroad,  9 
N.  J.  Eq.  559;  People  v.  Rermelaer  d^S.  R,  Co. 
15  Wend.  118,  80  Am.  Dec.  88. 

If  any  duty  exists  on  the  part  of  the  defend- 
ant to  see  that  the  passage  through  the  draw  in 
kept  safe  for  the  navigation  of  vessels,  It  must 
arise  from  express  provisions  in  the  charter  or 
from  provisions  necessarily  implied.  There 
are  no  express  provisions. 

There  Is  but  one  implied  condition  attached 
to  the  {^nt  of  the  right  to  build  the  bridge, 
which  IS  that  it  shall  not  unnecessarily  obstruct 
!  navigation. 

Ward  T.  LouiemOe  dKR.Co.  (Tenn.)  3  Am. 
&  Eng.  R.  R.  Cas.  506. 

In  toe  absence  of  a  duty  to  keep  the  draw 
clear  at  all  events— of  a  duty  to  insure  against 
accidents — the  ordinary  rule  of  negligence  ap- 
plies, that  the  owner  or  controller  of  such  a 
structure  which  has  been  properly  built  is  lia- 
ble for  any  defect  in  its  condition  only  if  he 
has  been  put  upon  notice  of  the  condition 
either  from  direct  information,  or  from  the 
existence  of  circumstances  ;»7hich  would  indi- 
cate the  existence  of  the  condition,  or  from  an 
imputed  knowledge  of  natural  causes  which 
would  produce  such  condition. 

Conhoeton  Stone  Road  v.  Buffalo,  N.  7.  d  S. 
R  Co,  51 N.  Y.  582;  Shearm.  &  Redf.  Neg.  148; 
Walden  v.  Finch,  70  Pa.  460;  ScheU  v.  Becond 
Nat.  Bank  of  St.  Paul,  14  Minn.  48. 

Mr.  John  C.  Awery,  for  appellees: 

If  this  court  should  find  that  it  was  in  con- 
templation of  the  act  that  the  Pensacola  &  At- 
lantic Railroad  Company  should  build  a 
bridge  over  the  Escambia  bay,  then  it  was  cer- 
tainly contemplated  that  such  bridge  should 
be  of  such  design  and  structure  as  would  least 
impede  navigation. 

Inasmuch  as  the  navigation  of  those  extensive 
waters  was,  by  the  act  of  appellant,  forced  into 
so  narrow  a  channel  in  order  to  enable  it  to 


N0Ta.~0n  the  question  of  the  liability  of  a  rail- 
road comiMiny  to  keep  a  navigabJe  channel  be- 
tween the  piers  of  a  lawful  drawbrldsre  free  from 
obstructions,  the  above  case  seems  to  be  as  is  de- 
S2  L.  R.  A. 


clared  by  one  of  the  oounsel  in  the  case,  **  practi- 
cally one  of  first  Impression,**  although  it  has  a 
precedent  in  the  brief  oaae  of  Ward  v.  Louisville  9i 
N.  &,  Go.  (Tenn.)  8  Am.  9s  Snff.  B.  Ik  Qas.  506. 
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croM  tbe  bay  at  a  smaller  expense,  it  \n  In- 
cumbent on  appellant  to  see  that  tlie  space  of 
the  draw  is  kept  clear  of  obsiructioDH. 

Where  yessels  were  invited  io  business  with 
wharf  owners  to  use  their  structures,  it  is  iu- 
cumbent  upon  owners  to  see  that  the  use  is 
without  damage  or  danger. 

Leonard  y.  Ikck^r,  22  Fed.  Rep.  741;  Smith 
▼.  Hatemeyer,  86  Fed.  Rep.  927. 

How  much  more  reasonable  is  it  to  hold  to 
the  same  and  even  stricter  responsibility  a 
company  haying  and  using  the  power  to  com- 
pel iox  its  own  purposes,  and  to  saye  money, 
the  commerce  of  a  bay  to  abandon  abroad  and 
safe  channel  and  submit  to  the  use  of  a  single 
and  narrow  space  for  transit  to  and  fro. 

Edgerton  y.  New  York,  27  Fed,  Rep.  281; 
Btheridge  y.  Philadelphia,  26  Fed.  Rep.  48; 
Fait  y.  Lincoln,  25  Fed.  Rep.  885. 

Taylor*  J.,  deliyered  the  opinion  of  the 
oourt: 

The  appellees  as  owners  of  the  steam  tug 
^E.  £.  Simpson,"  in  an  action  in  case,  in  the 
circuit  court  of  Bscarabia  county,  recovered 
Judgment  against  the  appellant  for  the  sum 
of  $244.88,  and  from  this  judgment  the  de- 
fen«iunt  below  appeals. 

The  only  error  assigned  is  the  ruling  of 
the  court  below  upon  the  defendant's  de- 
murrer to  the  plaintiffs'  declaration,  whereby 
the  sufficiency  of  the  declaration  to  warrant 
s  recovery  in  law  was  questioned.  The  dec- 
laration is  as  follows :  **'  Wm.  K.  Hyer  and 
Albert  Hyer,  as  partners  under  the  firm  name 
of  Hyer  Brothers,  F.  C.  Brent,  Isaac  Rogers, 
and  John  J.  Bowes,  as  owners  of  the  steam 
tug  named  E.  E.  Simpson,  the  plaintiffs,  by 
their  attorney,  John  C.  Avery,  sue  the  Pen- 
sacola  &  Atlantic  Railroad  Company,  a  cor- 
poration, the  defendant.  For  that,  to  wit, 
or  the  6th  day  of  March,  1888,  to  wit  in  the 
county  abd  state  aforesaid  (Escambia  county, 
Florida),  the  said  plaintiffs  then  and  there 
being  tlie  owners  of  a  certain  steam  tug 
nam^  E.  E.  Simpson,  which  they  used  in 
the  business  of  towing  yessels  and  timber  in 
the  \vat<;rs  of  Pensacola  bay  and  the  tribu- 
taries thereof,  and  the  said  defendant  being 
tlien  and  there  engaged  .  .  .  under  the  au- 
thority of  law  in  tlie  business  of  transporting 
freight  and  passengers  for  hire  over  the  line 
of  railroad  extending  from  the  county  afore- 
said across  the  county  of  Santa  Rosa,  from 
eiist  10  west,  the  said  defendant  was  then  and 
tlicre  engaged  in  the  said  business  and  ac- 
complishing the  said  transportation  between 
the  said  counties  by  means  of  a  certain  bridge 
acro<^8  the  waters  of  Escambia  bay,  a  nayi- 

fable  .stream,  and  an  arm  of  the  said  bay  of 
ensacola ;  the  said  bridge  being  laid  upon 
piles  driven  into  tiie  soil  forming  the  basin  of 
the  Siiid  bay,  and  so  near  together  as  to  to- 
tally obstruct  the  navigation  of  the  said  Es- 
cambia bay,  except  at  a  point  about  the 
middle  thereof  where  the  defendant  had  and 
maintained  a  drawbridge,  through  which  all 
vessels  and  other  craft  navigating  the  said 
Escambia  bay  were  compelled  to  and  did 
pass  iu  proceeding  from  points  north  of  said 
bridge  to  tlie  city  of  Pensacola.  And  the 
plaintiffs  in  fact  ayer  that  on  the  day  and 
•date  aforesaid,  in  the  county  aforesaid,  while 
^  L.  R.  A. 


their  said  boat  was  engaged  in  the  nayigation 
of  the  said  bay,  in  the  prosecution  of  her 
lawful  business,  she  was'compelled  to  and 
did  pass  through  the  said  draw  in  the  said 
bridge,  which  said  draw  it  was  the  duty  of 
the  defendant  to  keep  clear  of  obstructions  so 
as  to  enable  the  same  to  be  safely  navigated 
by  all  vessels  which  might  have  navifirated 
the  said  waters  had  said  bridge  not  been 
erected  at  all  by  the  defendant.  And  the 
said  plaintiffs  in  fact  aver  that  their  said 
boat  could  and  would  have  safely  navigated 
the  said  waters  had  the  said  bridge  not  been 
built  as  aforesaid,  but  the  defendant  per- 
mitted the  .  .  .  space  of  the  said  draw 
through  which  said  boat  had  to  pass  to  be- 
come obstructed  by  snags,  posts,  logs  and 
other  obstacles  below  the  surface  of  the  water 
and  invisible  to  persons  in  plaintiffs'  said 
boat,  in  so  much  that  when  the  plaintiffs' 
said  boat  undertook  to  pass  through  the  same 
her  propeller  struck  against  the  said  obstruc- 
tions and  was  broken,  so  that  the  plaintiffs 
were  compelled  to  procure  a  new  wheel,  pay- 
ins  therefor  the  sum  of  $254.88,  its  reason- 
able value.  Yet  the  defendant  fails  to  pay 
the  same  or  any  part  thereof,  to  the  plain- 
tiffs* damage  of  $1,000,  and  therefore,  they 
sue,"  etc.  The  ground  of  the  demurrer  to 
this  declaration  was :  ''That  it  sets  forth  no 
breach  of  any  obligation  of  the  defendant 
towards  the  plaintiffs.''  It  will  be  observed 
from  this  declaration  that  there  is  no  allega- 
tion therein  that  the  occupancy  of  the  nav- 
igable water  known  as  Escambia  bay  by  the 
defendant  railway  company  with  its  railway, 
piles,  track,  and  bridge  was  in  any  wise  un- 
lawful 6r  unauthorized  :  but,  on  the  contrary, 
it  expressly  alleges  thaY  the  defendant  "was 
then  and  there  engaged  under  the  authority 
of  law  in  the  business  of  transporting  freight 
and  passengers  for  hire  over  the  line  of  rail- 
road extending  from  Escambia  county  across 
the  county  of  Santa  Rosa,  from  east  to  west, 
accomplishing  the  said  transportation  be- 
tween the  said  counties  by  means  of  a  certain 
bridge  across  the  waters  of  Escambia  bay," 
etc. 

The  declaration  admitting,  as  it'does,  that 
the  defendant  has  the  lawful  authority  to  oc- 
cupy the  waters  of  this  bay  with  its  road, 
the  company  cannot  be  held  in  fault  in  hav- 
ing it  t6ere,  unless  it  be  that  in  the  erection 
or  use  of  its  authorized  structures  it  has,  in 
some  unlawful  manner,  destroyed,  or  unnec- 
essarily abridged  or  obstruct^,  its  useful- 
ness to  the  public  as  a  navigable  highway. 
Our  next  inquiry,  then,  from  the  declaration 
is.  Does  it  charge  upon  the  defendant  any 
default  in  the  manner  in  which  it  has  exer- 
cised its  authority  to  cross  said  bay  ;  or  in  the 
structures  or  use  of  the  structures  erected  by 
it  to  effect  such  crossing ;  or  in  the  structpral 
design,  position,  dimensions,  or  use  of  the 
drawbridge  designed  to  subserve  the  double 
purpose  of  affording  to  the  railway  the  means 
of  crossing;  the  stream,  and,  at  the  same  time, 
serving  to  retain  for  such  stream  its  useful- 
ness as  a  highway?  We  find  no  complaint 
against  the  defendant  in  any  of  these  re- 
spects ;  therefore  we  conclude  that  the  de- 
fendant has  not  exe''^'i8ed  and  used  its  author- 
ity to  occupy  the  stream  in  any  unauthorized 
24 
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manDer,  but  tbat  what  it  has  done  has  been 
lawfully  done.     What,  then,  is  the  defend- 
ant's default  that  has  wrought  the  damage 
complained  of?    We  find  it  in  the  allegation 
tiiat  ''the  defendant  permitted  the  space*  of 
the  said  draw  through  which  said  boat  had 
to  pass  to  become  obstructed  by  snags,  posts, 
lo^s,  and  other  obstacles  below  the  surface 
of  the  wat-er  and  invisible  to  persons  in  plain- 
tiffs'  said  boat,  in  so  much  that  when  the 
plaintiffs'    said    boat    undertook    to    pass 
tlirough  the  same  her  propeller  struck  asrainst 
the  said  obstructions  ana  was  broken,^  etc. 
It  will  be  observed  that  in  this,  the  trrava- 
men  of  the  complaint,  there  is  no  charge 
that  the  alleged  obstructions  were  present  in 
tlie  waters  under  the  draw  through  any  in- 
strumentality of  the  defendant,  or  in  conse- 
quence of  any  faultiness  in  its  structures, 
but  the  charge  is,  that  the  defendant  "per- 
mitted" the  space  under  the  draw  to  **  become 
i  obstructed, "  thereby  implying  that  the  ob- 
structions were  present  there,  not  through  the 
Active  instrumentality  of  the  defendant,  but 
through  other  agencies,  and  that  the  defend- 
ant was  in  default  in  not  removing  them, 
and  in  passively  permitting  them  to  remain 
there.    In  oUier  words,  as  is  contended  here,  it 
I  is  assumed  by  the  plaintiffs  that  it  is  the  de- 
'  fendants'  duty  at  all  times  to  keep  the  water 
I  highway  passing  through  and  under  its  draw- 
i  bridge  free  from  all  obstructions,  no  matter 
how  thpy  become  present  there.    And  the  in- 
I  jury  resulting  to  plaintiffs*  boat  from  the  de- 
jfen'dant's  neglect  of  this  its  alleged  duty  is 
!  the  foundation  for  the  suit.    In  tiiis  conten- 
tion we  cannot  asree  with  the  counsel  for 
,the  appellees.    The  fact  that  the  company, 
i  when  authorized  to  donstruct  its  road  across 
a  navi^rable  stream,  is  granted  such  author- 
ity upon  the  implied  condition  that  it  shall 


cross  it  in  such  manner  that  it  shall  retaio 
its  usefulness  as  a  public  hi|rhway  without 
unnecessary  abridgment,  and  that  the  in- 
vention of  the  movable  drawl  ridge  enables 
it  to  comply  with  this  condition  in  its  au- 
thority, necessarily  carries  with  it  the  idea 
that  the  open  space,  simply  spanned  by  its 
draw,  is  left,  not  for  the  company's  use  nor 
under  its  care  or  control  but  free  and  clear  of 
any  of  its  structures,  as  the  public  highway, 
for  use  by  the  public,  subject  to  the  same 
custody,  control  and  care  as  any  other  part 
of  the  stream  spanned.  The  company,  ex- 
cept to  span  it  with  their  movable  draw, 
temporarily  for  the  passage  of  its  trains,  ha» 
no  more  authority  or  control  over  such  open 
space,  than  it  has  over  any  other  part  of  sucb 
public  stream  not  in  contact  with  its  works ; 
and  is  not  charged  with  the  dutv  of  keeping 
it  free  and  clear  of  obstructions  present 
without  any  instrumentality  or  fault  on  its 
part,  and  is  under  no  more  obligation  to  re- 
move them  from  time  to  time,  than  it  ifr 
under  to  keep  any  other  part  of  the  stream 
free  from  similar  obstructions.  Its  whole 
duty  is  performed  when  it  properly  oocupies- 
with  its  necessary  and  proper  structures  the 
space,  and  no  more  than  the  space,  permitted 
to  it,  and  so  uses  its  structures  that  they 
shall  not  annecessarily  abridge  or  imi)ede 
the  rights  of  the  public.  The  open  space 
left  to  be  simply  spanned  by  its  draw  is  left, 
not  only  to  the  free  use,  but  to  the  control 
and  care  ci  the  public.  From  this  conclusion 
it  becomes  apparent  that  the  defendant *s  de- 
murrer to  the  plaintiffs*  declaration  should 
have  been  sustained.  Ward  v.  LouuvUU  dk  ir» 
B,  Go,  (Tenn.)  8  Am.  &'Eng.  R.  R.  Cas.  606. 
The  judgment  appealed  from  u  reversed,  toith 
direetione  to  mistain  the  defendant* i  demurrer 
to  the  deelarcUion. 


CATJFORNIA  SUPREME  COURT. 


RE  Win   of    Bridget    GUILFOYLB,    De- 
ceased. 

(96Cai.606.) 

1.   The  name  of  the  testator  written  at 
the  heginning  of  a  will  is  sulllciently 


near  his  mark  at  the  end  to  make  the 
mark  a  valid  siffnature  within  a  statute  requir- 
ing Uie  name  to  be  written  near  the  mark,  tf  the 
intention  that  the  mark  should  represent  the  tes- 
tator^s  name  clearly  appears. 
8«  A  testator,  knowing  hoir  but  bein^ 
unable  because  of  physical  weakness 


Vote.— Sionatwre  by  mark, 
Sioning  wWe. 

A  will  fs  not  invalid  on  account  of  the  testator 
Bignintr  the  same  with  his  mark.  Upcburoh  v.  Up- 
church.  16  B.  Men.  102 ;  Dack  v.  Dack,  19  Hun,  630: 
Main  V.  Ryder,  84  Pa.  217;  MoNinch  v.  Charles,  2 
Rich.  L. 228;  Be  Dilkes.  L.  B.  3Prob.  ft  Dlv.  164, 48 L. 
J.  P.  88.  ao  L.  T.  N.  S.  805,  22  Week.  Rep.  456 ;  Jack- 
son V.  Van  Dusen,  6  Johns.  144,  4  Am.  Dec.  890; 
Smith  V.  I>olby,  4  Harr.  (Del.)  860;  Robinson  v. 
Brewster,  140  111.  649;  Canatsey  v.  Canatsey,  lao  111. 
897;  Re  Field,  8  Curt  Bccl.  Rep.  752;  Clarke  v. 
Clarke,  2  Ir.  C.  L.  Rep.  895:  Re  Smith,  61  Hun,  105. 

Though  not  dhrectly  decided  the  same  was  held 
In  the  following  cases:  Robins  v.  Coryell,  27 
Barb.  566;  Miles*  Will,  4  Dana,  1 ;  Mutual  Ben.  L. 
Ins.  Co.  V.  Brown,  80  N.  J.  Eq.  198;  Lemalne  v. 
Staneley,  1  Freem.  588 ;  Rash  v.  Purnel,  2  Harr. 
(Del.)  448;  Butler  v.  Benson,  1  Barb.  506. 

In  Chaffee  v.  Baptist  Missionary  Convention,  10 
22  L.  R.  A. 


Paige,  86,  4  L.  ed.  896,  40  Am.  Deo.  225,  the  court 
said:  ''It  has  been  determined  that  the  making  of 
his  mark  by  the  testator  is  a  sufficient  signing.** 
But  this  was  not  decided  as  the  will  signed  by 
name  and  not  by  mark  was  refused  probate  for 
want  of  proof  of  proper  acknowledgment,  but  the 
testatrix  had  previously  signed  documents  by 
mark. 

And  a  will  may  be  signed  by  mark  instead  of 
name  even  if  testator  could  write.  Baker  v.  Den- 
ing,  3  Nev.  ft  P.  228,  8  Ad.  ft  BL  94,  1  W.  W.  ft  H. 
148,  2  Jur.  775. 

And  may  be  signed  by  mark  alone,  the  name  of 
the  testator  not  appearing  at  the  mark.  Re  Bryce, 
2  Curt.  Eccl.  Rep.  225.   See  also  the  main  case,  KB 

GUITiFOYIiS. 

And  may  be  signed  by  mark,  under  Mass.  Rev. 
Stat.,  chap.  62,  •  6,  requiring  that  a  will  shall  be 
signed  by  the  testator,  or  by  some  one  in  his  pres* 
enoe  and  by  his  express  dlreotloiL  Kiokenon  v. 
Buck,  U  Oush.  838. 
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to  write  hto  miuae*  ii  wttliin  the  mennlDflr  of 
a  statute  permittiug  a  mark  **wliea  tho  pei'SOD 
canuot  write." 

(December  1, 1800.) 

APPEAL  by  proponent  and  the  adntfnfstra- 
triz  from  orders  of  the  Superior  Court  for 
the  City  and  County  of  Ban  FranciRco,  revok- 
ing the  probate  of  the  ivill  of  Bridget  Gull- 
foyle,  deceased  and  the  appointment  of  an 
•dministratriz.    Bevened. 

The  facts  suflQciently  appear  in  the  Commis- 
doner's  opinion. 


Mr.  F.  J.  Gastelhvn  for  appellants. 
Me$9r9,  H.  6.  Piatt  and  Oae»r  T.  Sliiiek 

for  respondents.  .  .^  . .  .,.  .^, 

Vanelief,  (7..  filed  the  folio  wing  opinion: 
Proceeding  to  revoke  the  probate  of  the  wilf 
of  the  deceased.    The  bill  of  exceptions  shows- 
tfaat  the  matter  was  submitted  to  the  court  on 
the  following  stipulation  as  to  the  facts: 

*'  It  is  hereby  stipulated  and  agreed  that  the 
application  to  revoke. the  will  of  the  above- 
named  deceased  be,  and  the  same  is  hereby, 
submitted  upon  the  following  statement  of 


And  may  be  elfrned  by  mark  althougrh  the  testa- 
tor may  be  bllad.  Ray  v.  HUl,  8  Strobh.  L.  »7,  48 
Am.  Deo.  647. 

And  may  be  signed  by  mark  though  only  one 
witness  saw  the  act  of  making  the  mark.  Sprague 
▼.  Luther,  8  R.  L  2G8. 

And  this  though  the  witnesses  did  not  see  him 
make  it,  if  he  acknowledges  the  will  as  required 
by  the  statute.  ShanlcB  v.  Christopher,  8  A.  K. 
Marsh.  144. 

The  presumption  is  that  a  testator  siirning  a  will 
by  mark  knew  the  contents  of  such  will.  Doran 
▼.  MuUen,  78  IlL  842. 

An  imperfect  signature  to  a  will  may  be  re- 
garded as  a  mark.  Hartwell  v.  McMaster,  4  Redf. 
88& 

And  where  a  wQl  is  signed  by  the  testator  by 
mark  that  is  the  signature  and  not  his  name  writ- 
ten near  it.  Jackson  v.  Jackson,  89  N.  Y.  168 ;  Pool 
V.  Bulfum,  8  Or.  488 ;  Re  Will  of  Cornelius,  U  Ark. 
675. 

The  contrary  is  held  in  Missouri  so  that  while  a 
will  may  there  be  signed  by  mark,  yet  if  the  testa- 
tor*s  name  is  written  near  the  mark,  such  name 
will  be  held  to  be  the  signature  and  not  the  mark, 
and  this  name  must  be  attested  by  the  party  who 
wrote  it  saying  that  be  subscribed  the  testator^s 
name  at  his  request  and  such  witness  must  si«rn  his 
own  name.  Simpson  v.  Simpson,  27  Mo.  288:  St. 
Louis  Hospital  Asso.  v.  Williams,  19  Mo.  609;  St. 
Louis  Hospital  Asso.  v.  Wegman,21  Mo.  17;  North- 
cutt  V.  Northcutt,  20  Mo.  260. 

In  New  York  a  will  signed  by  name  and  mark 
where  the  name  of  the  scrivener  writing  such  name 
was  not  also  signed,  was  sustained,  as  2  Rev.  Stat., 
8d  ed.,  124, 1 88.  provides  that  such  omission  shall 
not  invalidate.  Hollenbeck  v.  VanValkenburgh, 
6  How.  Pr.  281. 

A  mark  is  superfluous  If  made  after  a  will  has 
been  signed  and  acknowledged,  where  the  name 
bad  been  written  for  the  testator  by  another* 
Leohrest  v.  Bdwards.  4  Met.  (Ky.)  163;  Rosser  v. 
Franklin,  6  Gratt  1,  58  Am.  Dec  97. 

And  a  will  signed  by  mark  was  not  invalid  al- 
though the  name  written  was  the  former  maiden 
name  of  the  tesUtrix.  Re  Clarke,  1  Swab,  ft  T.  22, 
S7  L.  J.  P.  18,  4  Jur.  N.  8.  24. 

Or  where  the  scrivener  wrote  the  wronr  name 
at  the  testator^s  mark.  Bailey  v.  Bailey,  86  Ala. 
687. 

And  the  same  was  held  where  the  will  was  signed 
and  executed  by  a  mark  by  A  who  was  wrongly 
described  throughout  the  will  as  B.  Be  Douce,  2 
Swab,  ft  T.  696, 81 L.  J.  P.  l?i,  8  Jur.  N.  S.  728,  6  L. 
T.N.S.789. 

And  the  same  was  held  where  the  wrong  sur- 
name of  a  witness  attesting  by  marks  was  written. 
Be  Ashmore.  8  Curt  Bccl.  Rep.  756. 

And  a  will  was  sustained  where  the  testator  had 
bis  hand  guided  in  making  his  mark.  Coszeos* 
Will,  61  Pa.  196:  Higgins  v.  Carlton,  28  Md.  116,  92 
Am.  Dec.  666 ;  Wilson  v.  Beddard,  12  Sim.  28. 

But  a  mark  made  by  holding  the  testator^s  hand 
is  invalid,  when  he  did  not  so  direct,  as  required  by 
Ti  U  R.  A. 


I  Minn.  Gen.  Stat.  1878,  chap.  47,  •  6,  allowing  a  wlll« 
to  be  signed  for  the  testator  by  his  express  direc- 
tion.  Waitev.Frisbie,46Minn.a6L 

And  the  same  was  decided  when  the  testator  did* 
not  understand  what  was  done,  although  at  a  sub^ 
sequent  day  he  said  '*it  was  Just  as  he  wanted  it.*** 
Dunlop  V.  Dunlop,  10  Watts,  168. 

A  sUtement  that  ''testatrix  being  illiterate  htm 
made  her  mark**  is  not  sufllcient  under  La.  Code, 
•  1572,  providing  if  testator  *'knows  not  how,  or  is 
not  able  to  sign,  express  mention  of  his  declara- 
tion, as  also  of  the  cause  that  hinders  him  trom 
signing  must  be  made  in  the  act.**  Be  OarrolPs 
Succession,  28  La.  Ann.  888.  ^ 

A  wiU  signed  by  teBtatrix*s  mark  was  not  sus- 
tained where  the  declaration  that  it  was  her  will 
did  not  follow  the  signature  as  required  by  2  N.  Y. 
Rev.  Stat.  p.  68, 1 4a  Beyer  v.  Burger,  Holfm.  Cb« 
l,6L.ed.l048. 

And  a  will  was  invalid  which  was  written  on  a 
card  having  the  testator^s  mark  In  the  middle  of 
the  writing  and  the  initials  of  the  witnesses  on  the 
back,  as  it  was  not  signed  at  the  foot  or  end  as  re- 
quired by  statute.  Margary  v.  Robinson,  L.  R.  12 
Prob.  Div.  8, 56  L.  J.  P.  42, 85  Week.  Rep.  800.  67  Lb 
T.N.S.281,61J.P.407. 

So  it  was  formerly  held  in  Pennsylvania  under 
Pennsylvania  Act  1S38,  requiring  a  will  to  be  signed 
by  the  testator  or  by  another  by  bis  express  direc- 
tion, a  signature  by  the  testator  with  his  mark  is 
not  sufBoient.  Asay  v.  Hoover,  6  Pa.  21,  46  Am. 
Deo.  718;  GrabUl  v.  Barr.  5  Pa.  441, 47  Am.  Dec.  418; 
Gavett*s  App.  8  Watts  ft  S.  21, 42  Am.  Dec.  262;  Sny- 
der V.  Bull,  17  Pa.  60. 

Asay  V.  Hoover,  eupra,  overrules  a  dictum  in 
Strieker  v.  Groves,  5  Whart.  897,  that  a  mark  would 
be  sufflcient. 

And  the  Pennsylvania  Act  of  1848,  rendering 
valid  such  wills  and  those  made  prior  to  that  act, 
is  unconstitutional  as  to  wills  made  prior  to  the 
Act.  Greenough  v.  Greenough,  U  Pa.  489. 51  Am. 
Dec.  567;  Shinkle  v.  Crock,  17  Pa.  159;  McCarty  v. 
Hoffman,  28  Pa.  507. 

But  a  will  made  In  Pennsylvania  before  1848,  to 
which  was  subscribed  the  name  and  mark  of  the 
testator,  was  held  prima  facie  valid,  where  the  wit- 
nesses on  probate  testify  that  they  saw  the  testator 
sign  the  will,  since  the  addition  of  a  mark  does  not 
import  that  be  did  not  sign  his  name.  The  court 
also  says:  **They  may  have  considered  the  affixing 
of  a  mark  as  a  signing  of  the  wilL**  Davies  v. 
Morrte,  17  Pa.  205. 

The  Act  of  1838  Is  not  discussed  by  the  court. 

The  Pennsylvania  courts,  in  construing  Pennsyl- 
vania Act  of  1833,  have  not  followed  the  decisions 
of  other  states  in  recognizing  a  will  made  by  mark 
until  a  special  statute  was  passed  in  1848. 

But  when  called  upon  to  oonstrue  a  statute  of 
California  similar  to  the  Pennsylvania  Act  of  1888, 
which  had  not  been  construed  in  California,  the 
court  refused  to  adopt  the  construction  placed  on 
such  act  by  its  former  dedsloos,  and  adopted  that 
of  other  states.    Flannery*s  Will,  24  Pa.  502. 

And  a  prior  wiU  signed  by  mark  is  valid  if  the 
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facta,  to  wit:  Said  will  is  in  peDcil,  and  barely 
covers  a  single  page  of  small  note  paper.  It  is 
in  the  words  and  figures  following,  to  wit: 

"  *  August  29, 1891.  I.  Bridget  Guilfoyle, 
leave  $50U  (five  hundred  dollars)  for  masses  at 
8t.  Patrick;  also  want  a  nice  funeral,  and  all 
other  expenses  to  be  paid  from  what  1  leave, 
and  the  rest  to  my  two  nieces,  Maria  and  Aggie 
Johnson,  equally. 

X 

«*' Witnesses:  Ellen  O'Connor.  Emma 
Endres.    Mary  Daly.' 

'*  The  will  was  written  by  the  witness  Emma 
Endres,  at  the  request  of  the  deceased.  After 
it  was  written,  the  witness  Emma  Endres  read 
the  will  to  the  deceased  in  the  presence  of  the 


other  subscribing  witnesses.  The  deceased  was 
then  asked  whether  that  was  her  will.  The 
deceased  answered  that  it  was.  Bhe  was  then 
given  a  pen  by  the  witness  Emma  Endres. 
The  deceased  knew  how  to  write  her  name, 
but  was  physically  too  weak  to  do  so.  8ha 
made  a  cross  at  the  end  of  the  paper,  and  de- 
clared that  such  paper  was  her  last  will,  and 
requested  the  said  Emma  Endres,  Mary  Daly 
and  Ellen  O'Connor  to  sign  the  same  as  wit* 
nesses  thereto. 

''Oscar  T.  Shuck,  and 
"H.  G.  Piatt, 

"Attorneys  for  the  Contestants. 
*T.  J.  Castelhun, 

''Attorney  for  the  Proponents." 


testator  did  not  die  until  the  Act  of  1848  took  effect. 
LoDff  V.  Zook,  18  Pa.  400;  Burford  v.  Burford,  » 

Or  If  made  after  the  Pennsylvania  Act  of  1848. 
Carson's  App. »  Pa.  4fl8. 

An  aoknowledinnent  by  a  testator,  where  the 
mark  was  not  made  In  the  presence  of  witnesses,  is 
not  a  oompllance  with  N.  J.  Rev.  Laws,  7,  requuinir 
a  will  to  be  signed  and  published  in  the  presence  of 
three  witnesses.    Den  v.  Mitton,  12  N.  J.  L.  81. 

The  following  oases  hold  that  a  will  may  be  valid 
although  slirned  by  mark,  but  the  question  in- 
volved in  the  cases  was  the  sufilcienoy  of  the  evi- 
dence CO  establish  its  due  execution.  Bnffles  v. 
Brulnffton,  4  Testes.  846,  t  Am.  Deo.  411;  Re  Simp- 
son's Will,  2  Bedf.  20;  Re  Kane's  WilL  2  Connoly, 
249;  Re  Dockstader's  Will,  8  Dem.  106;  Worden  v. 
VanQieson,  Id.  287;  Re  Reynolds,  4  Dem.  68;  Re 
Phelps'  Will,  1  Connoly,  488;  Walsh's  Will  1  Tucker, 
182;  Re  Haddock,  L.  R.  8  Prob.  ft  Div.  189, 48  L.  J. 
P.  29, 80  L.  T.  N.  8. 898, 28  Week.  Rep.  74;  Morritt  v. 
Douglass,  L.  R.  3  Prob.  &  Div.  1, 42  L.  J.  P.  10, 27  L. 
T.  N.  8.  691,  21  Week.  Rep.  162;  Re  Allen,  2  Curt. 
Bed.  Rep.  881:  Taney's  Bstate,  Myrlck's,  CaL  Prob. 
Ot  Rep.  219;  Edmonds  v.  Lower,  11  Jur.  N.  8. 9U. 

AUesUna  wUl  by  ma/ric 

A  will  is  not  invalid  because  an  attestinflr  witness 
signs  by  mark.  Wright  v.  Wright,  7  Bing.  457. 
note;  Ford  v.  Ford,  7  Humph.  82;  Montgomery  v. 
PerkiuR,  2  Met  iKy.)  448,  74  Am.  Dec.  419;  Den  v. 
Mittou,  12  N.  J.  L.  81;  Pridgen  v.  Prldgeo,  86  N.  G. 
269;  Addy  v.  G  fix,  8  Vee.  Jr.  804;  Harrison  v.  Har- 
rison. Id.  186;  Doe  v.  Davis,  11  Jur.  18S,  9  Q.  a  648; 
Needham  v.  Needham  (Mass.)  8  Dane,  Abr.  452. 

The  same  was  held  in  Jackson  v.  Van  Dusen,  5 
Johns.  144,  4  Am.  Dec.  380,  where  the  mark  of  such 
witueaa  was  identified  by  peculiarities  and  other 
cfrcumstanoes  corroborating. 

See.  as  to  identification  of  marks  by  peculiarities, 
Fogg  T.  Dennis,  infra. 

In  Chase  v.  Kittredge,  11  Alien,  49,  87  Am.  Deo. 
604,  and  Jesse  v.  Parker,  6  Gratt,  57, 52  Am.  Dec.  102, 
it  was  held  that  a  wlU  may  be  attested  by  a  witness 
making  his  mark,  olthough  this  question  was  not 
directly  Involved  in  those  cases. 

And  in  Re  White,  2  Notes  of  Cases,  461, 7  Jur.  1046, 
it  was  held  that  he  must  make  his  mark  or  sign  his 
name  himself. 

8o  a  will  may  be  attested  by  mark,  where  one 
attesting  witness  writes  the  name  of  the  marking 
witnes!*.  Derry's  Estate,  Myrick's  OaL  Prob.  Ct. 
Rep.  202. 

And  it  may  be  attested  by  mark  where  the  testa- 
tor wrote  his  own  name,  notwithstanding  Ala. 
Code.  1 1,  provides  that  if  the  testator  or  grantor 
cannot  write  but  subscribes  by  mark  the  attesting 
witnesses  must  write  their  names.  Garrett  v. 
Heflin  (AUl)  June  7, 1898. 

And  a  will  attested  by  mark  was  not  invalid 
WL.R.A. 


where  the  scrivener  did  not  sign  his  name  as  wit- 
ness to  the  marlc,  although  Ark.  Code,  •  8844,  pro- 
vides that  a  signature  shall  include  mark  when  the 
person  cannot  write,  his  name  being  written  near 
it,  and  witnesNd  by  the  person  who  writes  his  own 
name  as  a  witness.  Davis  v.  Bemme,  SI  Ark.  48L 
See  Ex  parte  Miller,  infra. 

But  the  witness  using  a  mark  must  have  so  in* 
tended  it  as  a  mark,  and  a  dash  made  by  the  scriv- 
ener in  a  hurry  where  he  failed  to  sign  his  name 
will  not  be  a  signatuxeii  Be  Bnyon,  21  Week.  Bep. 
866. 

And  a  win  may  be  establfshed  although  both  of 
the  attesting  witnesses  sign  by  mark.  Crowley  v. 
Crowley,  80  Dl.  469. 

The  mark  of  an  attesting  witness  need  not  have 
any  peculiarity  to  enable  him  to  identify  it  under 
Ga.  Code,  f  2416,  providing  that  a  witness  may  at- 
test by  mark  if  he  can  swear  to  the  same.  Thomp- 
son V.  Davitte,  60  Ga.  472.  See  Fogg  v.  Dennis, 
infra. 

A  wiQ  was  not  invalid  on  account  of  one  attesting 
witness  signing  by  mark,  although  the  other  sub- 
scribing witness  was  dead  when  the  will  was 
attempted  to  be  established.  Morris  v.  Kniffin,  87 
Barb.  886. 

Attestation  of  a  will  by  marks  is  invalid  if  the 
parties  so  attesting  did  not  see  testator's  sis  nature 
and  did  not  know  what  they  were  attesting. 
Pearson  v.  Peanon,  L.  R.  2  Prob.  k  Div.  451,  40  L. 
J.  P.  68,  24  L.  T.  N.  S.  917, 19  Week.  Rep.  1014. 

A  will  was  sustained  where  all  the  witnesses  were 
dead,  and  two  of  them  signed  by  marks.  Doe  v. 
Oaperron,  9  Car.  &  P.  112.  ' 

But  their  marks  must  be  identified  in  some  way. 
Collins  V.  Nicols,  1  Harr.  ft  J.  899. 

Deeds,  notee^  and  contracts  Hgned  or  attested  by 
mark. 

A  deed  Is  not  invalid  on  account  of  the  grantor 
signing  the  same  by  his  mark.  Devereux  v.  Mo- 
Mahon,  12  L.  R.  A.  205, 106  N.  C.  184 :  Sellers  v.  Sell- 
ers,  98  N.  C.  13 :  Strong  v.  Brewer,  17  Ala.  706 :  Tru- 
man  v.  Lore,  14  Ohio  St.  144 ;  Lyons  v.  Holmes,  11 
S.C.  429, 82  Am.  Rep.  488. 

The  same  was  held  in  Carrier  v.  Hampton,  83  N. 
C.  807,  althouffh  the  question  actually  involved  was 
the  sufficiency  of  proof. 

But  it  is  questionable  if  a  deed  could  be  estab* 
lisbed  if  subscribed  by  grantor's  mark  under  Mo, 
H.  C.  1845,  p.  228,  •  27,  requiring  the  witnesses 
proving  the  same  to  state  on  oath  that  they  well 
knew  the  signature  of  the  party  whose  name  is 
subscribed  to  the  deed.    Allen  v.  Moss,  27  Mo.  8f»4. 

And  a  deed  was  not  invalid  where  one  attesting 
witness  recognised  his  signature,  although  he  did 
not  remember  the  other  witnesses  who  attested  by 
marksand  who  were  dead.  CoUinslv.  Lemasters, 
2  BaU.  L.  141. 

A  deed  that  is  defective  because  attested  only  by 
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From  tbeae  facts  the  court  concluded,  "  that 
said  document  is  not  subscribed  at  the  end 
thereof  by  the  testatrix  herself,  nor  did  any 
one  in  the  presence  of  the  testatrix,  and  by  her 
direction,  subscribe  the  name  of  the  testatrix 
thereto;"  and  accordingly  revoked  its  former 
orders  admitting  the  document  to  probate  and 
appointing  an  administratrix.  From  these  or- 
ders reyolung  the  probate  and  the  appointment 
of  an  administratrix,  the  proponents  and  ad- 
ministratrix bring  this  appeal. 

As  to  what  amounts  to  a  *'  signing  "  by  a 
testator  under  the  Statute  of  29  Car.  11.,  it  is 
said,  in  Jarman  on  Wills  (page  201):  ' '  It  has 
been  decided  that  a  mark  is  sufficient  and  that, 
notwithstanding  the  testator  is  able  to  write. 


and  though  his  name  does  not  appear  on  the 
face  of  the  will."  To  the  same  eftect  is  sec 
tion  808  of  Schouleron  Wills,  citing  American 
cases.  Section  14  of  the  Civil  Code  provides 
that  "  '  signature'  or  '  subscription,'  ududes 
'mark,'  when  the  person  cannot  write,  his 
name  being  written  near  it,  and  written  by  a 
person  who  writes  his  own  name  as  a  witness." 
In  this  case  the  whole  body  of  the  will,  includ- 
ing the  name  of  the  testatrix,  was  written  by 
Emma  Endres,  who  signed  as  a  witness.  If 
tlie  mark  can  be  regarded  as  subscription  by 
the  testatrix,  the  execution  of  the  will  was  in 
perfect  accordance  with  section  1276  of  the 
Civil  Code. 
It  is  contended,  however,  by  counsel  for  re« 


the  marks  of  the  witnesses  respectively  will  be  up- 
held as  a  valid  oontraot  to  oonvev.  Sparks  v. 
Woodstock  Iron  ft  Steel  Co.  87  Ala.  294.  See  also 
Oarrler  v.  Hampton,  supra. 

A  statute  providinflr  **  that  the  word  *  siirnature* 
or 'subecriptiOQ*  Includes  mark  wben  the  person 
cannot  write,  his  name  beln^r  written  near  It  and 
witnessed  by  a  person  who  writes  his  own  name  as 
a  witness,"  does  not  exclude  other  proof  if  not  so 
attested.  Ex  parte  Miller,  40  Ark.  18.  See  Davis  v. 
Semmes,  61  Ark.  48. 

But  under  this  statute  a  mark  is  not  a  sufllcient 
signature  to  a  deed  which  has  not  been  both  ac- 
knowledged and  filed  where  the  person  writingr  the 
grantor's  name  has  notsubscribed  his  own  name. 
Watson  V.  Billings,  88  Ark.  278. 

This  construction  was  held  in  Ex  parte  Miller, 
flupro,  to  mean  that  such  signature  is  not  to  be 
taken  as  prima  facie  genuine  without  other 
proof. 

And  such  a  statute  does  not  mean  that  a  party 
cannot  bind  himself  by  mark  signature  to  a  note 
without  such  attestation.  Brown  v.  McCJanaban, 
9  Baxt.  847;  Yanover  v.  Murphy,  12  Ky.  L.  Bep. 
738. 

The  same  is  held  in  regard  to  a  chattel  mortgage. 
Alabama  Warehouse  Go.  v.  Lewis,  66  Ala.  S16; 
Breene  v.  McCcary,  58  Ala.  164;  Bickley  v.  Keenan, 
6C  Ala.  866 :  Jones  v.  Hough,  77  Ala.  487. 

It  was  held  under  this  statute  that  an  Indorse- 
ment on  a  note  by  mark  which  was  not  attested 
was  not  a  signature.  Flowers  v.  Bitting,  46  Ala. 
448. 

But  this  was  overruled  in  Wimberly  v.  Dallas,  62 
Ala.  196,  holding  that  a  signature  by  mark  to  a  note 
unattested  was  a  valid  signature  unless  its  execu- 
tion was  denied  under  oath. 

If  a  note  signed  by  a  mark  is  declared  upon  and 
the  signature  is  not  denied  under  oath  as  required 
by  a  rule  of  court,  it  will  be  upheld  as  a  genuine 
signature.    WlUoughby  v.  Moulton,  47  N.  H.  206. 

A  note  was  held  not  vaUd  where  the  payee  signed 
the  name  of  the  obligor  to  the  same  which  pur- 
ports to  be  signed  by  the  obllgor^s  mark.  Carlisle 
V.  Campbell,  78  Ala.  247. 

But  in  Johnson  v.  Davis,  96  Ala.  296,  this  is 
elalmed  to  have  been  so  decided  on  the  ground  that 
the  payee  made  the  mark  also,  although  it  does 
not  dearly  appear  in  the  opinion,  and  the  latter 
case  holds  that  a  mortgage  and  note  where  the 
name  of  the  grantor  and  obligor  was  written  by 
the  payee  but  signed  by  mark  by  the  obligor  and 
properly  attested  were  valid. 

So  a  bill  of  exchange  payable  to  the  drawer,  in- 
dorsed by  her  by  .mark,  her  name  being  in  the 
handwriting  of  plaintiff,  an  indorsee,  was  sustained 
where  the  mark  was  identified  by  peculiarities. 
George  v.  Surrey,  Mood.  &  M.  610.  See  also  Fogg 
▼.  Dennis,  infra, 

A  note  may  be  signed  by  the  obligor  with  his 
m«irk  and  wlli  be  vaUd.  HUbom  v.  Alford,  22  Cal. 
22  L.  R.  A. 


488;  Williams  v.  Riches,  77  Wis.  609;  Whitney  v. 
Clary,  146  Mass.  160. 

The  following  cases  also  hold  that  a  note  may  be 
signed  by  marie,  but  the  question  involved  in  the 
cases  was  the  suiBciency  of  the  proof.  Whitelocke 
V.  Musgrove,  1  Cromp.  ft  M.  611,  8  Tyrw.  641 ; 
Balllnger  v.  Davis,  29  Iowa,  612 ;  Wolff  v.  Mackrell, 
CFa.)  Nov.  7, 1887 ;  Robinson  v.  Robinson,  20  S.  C. 
667 ;  Bussey  v.  Whltaker,  8  Nott  t  McC.  874 ;  Lever 
V.  Lever,  1  Hill,  Bq.  88;  Paisley  v.  Snipes,  8  Brev. 
200 ;  Jones  v.  Jones,  18  Rich.  L.  110. 

And  a  note  signed  by  mark  may  be  valid  even  if 
the  maker^s  name  is  not  written  there.  Zimmer- 
man V.  Sale,  8  Rich.  L.  76. 

And  it  need  not  be  witnessed  under  Ind.  Stat.,  8 
Oavln  &  Hord,  888,  providing  that  where  the  signa- 
ture of  a  person  is  required  the  proper  handwriting 
or  his  mark  shall  be  intended.  Shank  v.  Butscb,  88 
Ind.  19. 

And  a  note  signed  was  also  held  valid  where  the 
attesting  witness  was  in  the  adjoining  room  when 
the  note  was  read  to  the  signer  by  the  scrivener 
within  the  hearing  of  the  witness.  Whitney  v. 
Clary,  supra. 

And  such  signature  by  mark  may  be  identified 
by  peculiarities.  Fogg  v.  Dennis,  8  Hump.  47 ; 
Pearoyv.  Dicker,  18  Jur.  997;  G^eorge  v.  Surrey, 
Mood,  ft  M.  610;  Gervais  v.  Baird,  2  Brev.  87; 
Shiver  V.Johnson,  Id.  897:  Nellus  v.  Briokell,  8N. 
C.19.  See  also  Jackson  v.  Van  Dusen,  6  Johns.  144, 
4  Am.  Dec  830 :  Thompson  v.  Davltte,  69  Gku  478. 

The  case  of  Reap  v.  Featherstone,  4  Luseme  Le- 
gal Reg.  Pttb  4,  which  we  have  not  been  able  to  ex- 
amine, is  said  in  Brightly  *s  Pennsylvania  digest  to 
hold  that  a  mark  is  a  suiBoient  signature,  but  must 
be  proved  if  disputed. 

A  contract  also  may  be  signed  by  the  party  to  be 
charged,  with  his  mark.  Foye  v.  Patch,  188  Mass. 
106 ;  Zacharie  v.  Franklin,  87  U.  S.  18  Pet.  161,  9  L. 
ed.  1066;  Madison  v.  Zabriskle,  U  La.  261 ;  Watts  v» 
Kilbum,7Ga.866. 

So  a  recognizance  may  be  signed  by  surety  by 
mark.  Vinoennes  Nat.  Bank  v.  Cockrum,  64  Ind.289. 

And  the  same  is  true  of  a  bail  bond.  Hammona 
V.  State,  69  Ala.  164,  81  Am.  Rep.  18. 

And  of  an  appeal  bond.  State  v.  Byrd,  98  N.  Or 
024. 

So  an  officer's  return  may  be  signed  by  mark» 
Cox  V.  Montford,00  Ga.02. 

And  so  may  a  power  of  attorney  that  is  acknowl- 
edged.   Bichel  berger  v.  Siff ord,  87  Md.  880. 

In  Louisiana  the  ordinary  mark  of  a  party 
places  the  evidence  of  the  instrument  on  a  footing 
with  all  private  instruments  in  writing.  Tagiasoo 
V.  Molinari,  9  La.  518. 

And  an  affidavit  made  in  America  signed  by 
mark,  where  the  notary  stated  that  it  was  read  to 
deponent,  was  sustained  although  the  Bngllsh 
practice  is  to  set  forth  m  the  Jurat  that  the  attest- 
ing witness  saw  the  mark  made.  Savage  ▼.  Hutch- 
inson, 84  L.  J.  Ch.  238.  LT«^ 
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spondents  that  the  name  of  the  testatrix,  which 
appears  in  the  body  of  the  will  is  not  "  near  " 
the  mark,  and  therefore  that  the  use  of  the 
mark  to  represent  her  name  was  not  author- 
ized. The  only  conceivable  object  of  requir- 
ing the  name  to  be  written  "  near  "  the  mark, 
is  to  show  what  name  the  mark  is  intended  to 
represent.  In  this  case  it  clearly  appears  that 
the  mark  was  intended  to  represent  the  name 
of  the  testatrix.  It  is  therefore  near  enough  to 
her  name,  as  written  in  the  body  of  the  will, 
to  satisfy  the  requirement  of  section  14  of  the 
Civil  Code. 

It  is  further  contended  that  the  mark  was 
unauthorized,  because  the  testatrix  knew  bow 
to  write,  though  she  was  physically  unable  to 
do  so;  and,  from  an  extract  from  the  opinion 
of  the  learned  judge  who  decided  the  case, 
copied  into  respondents'  brief,  it  would  appear 
that  the  decision  rested  upon  this  ground.  The 
extract  is  as  follows:  "In  the  case  at  bar 
it  is  especially  proper  to  enforce  the  strict  let- 
ter of  the  law,  as  it  appears  that  the  proposed 
paper  was  written  and  witnessed  and  marked 
as  and  for  the  act  of  a  woman  who  could 
write,  but  who  was  too  ill  to  even  write  her 
nam«.    Wills  executed  under  such  conditions 


are  presumably  the  wills  of  persons  other  than 
the  one  then  actually  dyinjer. "  If  the  presump- 
tion mentioned  should  be  indulged  in  any  case, 
it  surely  cannot  apply  to  this  case,  since  there 
is  no  allegation  of  fraud,  and  no  question  that 
the  testatrix  was  of  sound  and  disposing  mind 
at  the  time  she  made  her  mark  and  declared 
the  instrument  to  be  her  will.  Persons  who 
know  how  to  write  may  become  physically  in- 
capable of  writing  their  names  by  reason  of 
rheumatism,  or  paralysis  of  the  bands,  and 
other  causes  besiaes  general  physical  debility, 
though  of  sound  mind;  and  it  seems  unreason- 
able that  the  legislature  intended  to  exclude  all 
such  persons  from  the  privilege  of  subscribing 
a  will  or  other  instrument  by  a  mark.  The 
language  of  the  Code  is,  "when  the  person 
can  not  write. "  This  f  aiily  includes  all  persons 
who  are  unable  to  write  from  any  cause,  even 
though  they  know  how  to  write.  I  think  the 
orders  appealed  from  should  be  reversed. 

We  concur:    Beleher»  (7./  Foote,  O. 

Per  Curiam : 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  orders  appealed  from  are  reversed. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


NEWARK    PASSENGER    R.  CO.,    Plff 
in  Err., 

V. 

Fannie  BLOCH. 
(........N*  J>........) 

*1.  When  a  trial  jud^  is  requested  to 
nonsuit  or  direct  a  verdict  in  the  trial  of 
an  action  to  enforce  a  liability  for  negrliffenoe, 
his  duty  Is  to  determine  wbettier  facts  have  been 
established  by  evidence  from  which  neflrlisrenoe 
may  be  reasonably  inferred.  If  the  real  facts 
are  in  substantial  4i8pute  the  case  cannot  be 
taken  from  the  jury. 

H,  The  rule  requiring^  one  exercising 
his  lawAil  rinrhtSf  in  the  place  where 
the  exercise  of  lawAil  rif^hts  by  others 
may  put  him  in  peril*  to  use  such  precau- 
tion and  care  for  his  safety  as  a  reasonably  pru- 
dent man  would  use  under  the  circumstances,  is 
the  measure  of  duty  for  one  wno  crosses  a  pub- 
lic hiirhway  on  foot.  He  must  use  his  powers  of 
observation  to  discover  approacbiuflr  vehicles, 
and  his  Judinnent  how  and  when  to  cross  without 
collision,  but  his  observation  need  not  extend  be- 
yond the  distance  within  which  vehicles  moving 
at  lawfulspeed  would  endanger  him.  If  obstacles 
temporarily  intervene  to  prevent  observation, 
he  should  wait  until  the  required  ok)ser7ation  can 
be  made. 

8*  Street-cars  propelled  by  electricity, 
and  running  along  land  burdened  only  with  the 
easement  of  a  public  highway,  cannot  be  run  at 
a  rate  of  speed  incompatible  with  the  lawful  and 
customary  use  of  the  highway  by  others  with 
reasonable  safety. 
^Headnotes  by  Maqib,  X 


(December  5, 1888.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  afflrmmf  a  Judgment  of  the 
Essex  County  Circuit  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.    Afflrmed 

Statement  by  Magie^  J.: 

Fanny  Bloch,  the  defendant  in  error, 
brought  an  action  of  tort  against  the  Newark 
Passenger  Railway  Company,  the  plaintilT 
in  error,  in  the  Essex  circuit,  to  recover  dam- 
ages for  an  injury  received  from  a  car  of  the 
company  running  in  a  public  street.  After 
the  evidence  was  all  in,  counsel  for  the  rail- 
way company  requested  the  judge  to  direct 
a  verdict  in  its  favor.  The  request  was  re- 
fused, and  exception  was  taken.  Other  ex- 
ceptions were  taken  to  the  charge,  and  to 
refusals  to  charge  as  requested.  After  judg- 
ment in  favor  ofdefendant  in  error,  the  cause 
was  removed  by  writ  of  error  to  the  supreme 
court,  and  error  was  assigned  on  the  excep- 
tions.    The  judgment  was  there  affirmed. 

Mr,  A.  <}.  Keasbey,  for  plaintiff  in  error: 
The  testimony  shows  that  plaintiff  was  in- 
jured because  she  ran  hastily  across  the  street 
diagonally  looking  backward  when  warned, 
ana  plunginff  directly  upon  the  car,  before  it 
conld  possibly  be  stopped.  Therefore,  the 
court  erred  in  refusing  to  direct  the  jury  to  ren- 
der a  verdict  for  the  defendant,  on  the  ground 
that  the  whole  evidence  shdwed  contributory 


NoTB.— The  above  is  in  view  of  the  wonderful   such  cars.    On  the  latter  question,  see  also  Oarson 


V.  Federal  Street  &  P.  V.  R.  Co.  (Pa.)  15  L.  R.  A.  819: 
Bhrisman  v.  Bast  Harrisburg  City  Pass.  R.  Go.  <Pa.) 
17  L.  B.  A.  448. 


extension  of  electric  car  routes,  a  very  important 
ease  on  the  lawful  speed  of  electric  cars  as  well  as 
on  the  negllDrenoe  of  a  person  who  is  struck  by 

^  ^'  ^'  ^  .gitized  by  ^OOQ IC 
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negligence  on  the  part  of  the  plaintiff  and  no 
negligence  on  the  part  of  the  defendant. 

AlSiough  the  defendant  was  euilty  of  gross 
negligence,  whereby  the  plaintiff  was  injured, 
yet,  if  the  plaintiff  was  guilty  of  any  negli- 
gence or  want  of  care  which  contributed  to 
the  injury  he  cannot  recover. 

Drake  y.  M<mnt,  88  N.  J.  L.  441;  Penmyl- 
wania  R.  Co,  y.  Righter,  42  N.  J.  L.  180. 

That  one  may  walk  upon  a  sidewalk  and, 
relying  on  its  continuity  being  unbroken  for 
its  whole  width,  may,  without  being  guilty  of 
negligence,  permit  his  attention  to  Im  diverted 
from  the  pavement  in  front  of  him.  is  undoubt- 
edly settled  law.  But  such  a  rule  is  inapplicable 
to  a  pedestrian  crossing  a  street  used  for  the 
passage  of  vehicles  drawn  by  horses.  He  is 
bound  to  look  in  the  direction  in  which  he  is 
moving  and  to  observe  approaching  vehicles. 

SheeU  y.  Connolly  Street  R.  Co,  64  N.  J.  L. 
i;i8. 

The  rule  of  law,  with  respect  to  steam  rail- 
roads, is  not  based  upon  the  exclusive  charac- 
ter of  the  right  of  way  enjoyed  by  a  steam 
railroad,  but  upon  the  fact  that  the  pQblic 
convenience  requires  that  the  trains  should 
run  at  a  hiffh  rate  of  sp€«d,  and  that  public 
safety  requires  that  people  crossing  the  tracks 
should  take  care  to  avoid  collisions. 

Penmylvania  R,  Co,  v.  Righter,  9upra, 

The  horse  car  has  as  good  a  right  to  the  use 
of  its  tracks  as  the  steam  car  has  to  the  use  of 
the  railroad  at  a  street  crossinff.  Its  use  is,  to 
a  certain  extent,  exclusive.  It  has  the  right 
of  way  of  necessity,  because  it  cannot  turn  off 
the  track. 

Camden  Hone  R.  Co,  y.  CitieenB  Coach  Co. 
28  N.  J.  Eq.  145;  Johnson  v.  Hudeon  River  R, 
Co,  6  Duer,  638,  SON.  Y.  65,  75  Am.  Dec.  875: 
Thomp.  Neg.  §  897;  Whart.  Neg.  820;  2 
Sbearm.  &  Redf.  Neg.  g  462. 

If  the  injury  was  occasioned  in  any  degree  by 
the  conduct  of  the  plaintiff  herself  in  crossing 
in  an  incautious  and  improper  manner,  defend- 
ant will  be  entitled  to  the  verdict. 

Hawkins  v.  Cooper,  8  Car.  &  P.  478;  Wo(^ 
T.  Beard,  Id.  878;  Owen  v.  Hudson  River  E, 
Co,  2  Bosw.  874,  7  Bosw.  829;  Mangam  v. 
Brooklyn  City  R.  Co,  86  Barb.  280;  Liddy  y. 
JSt.  Louis  R.  Co,  40  Mo.  506;  Fenton  v.  Second 
Ave.  R.  Co,  126  N.  Y.  625;  Carson  v.  Federal 
Street  4b  P.  F.  R,  Co.  15  L.  R.  A.  257,  147  Pa. 
219;  Marland  v.  Pittsburg  4b  L,  E,  R,  Co.  128 
Pa.  487;  Pennsylvania  R.  Co.  y.  Bell,  122  Ph. 
58;  Ash  y.  Wilmington  &  N,  R,  Co.  148  Pa. 
188;  Myers  v.  Baltimore  d  0,  R,  Co,  150 
Pa.  886;  Pyne  v.  Broadway  &  8.  A,  R.  Co,  46 
1^.  Y.  8.  R  662;  Moebus  v.  Herrmann,  108  N. 
Y.  849;  Bhrisman  v.  East  Harrisburg  City 
Pass.  R,  Co.  17  L.  R.  A.  448.  150  Pa.  180; 
WheelahanY.  Philadelphia  Traction  Co,  150  Pa. 
187;  Creamer  v.  West  End  Street  R.  Co.mL, 
R  A.  490,  156  Mass.  820. 

Whatever  distinction  may  be  drawn  between 
the  steam  road  and  the  electric  railway  travers- 
ing the  streets  of  a  city  under  present  condi- 
tions, with  respect  to  the  duty  of  pedestrians 
crossing  their  tracks,  it  must  be  held  that  some 
degree  of  care  is  necessary,  and  it  cannot  be 
sound  law  to  hold  that  in  the  one  case  a  per- 
aon  crossing  must  stop,  look,  and  listen  for  a 
train  that  is  visible  or  audible,  and  in  the  other 
82L.RA. 


to  refuse  to  charge  a  jury  that  any  duty  of 
caution  whatever  is  required  and  to  charge 
that  if  he  steps  in  front  of  a  rapidly  moving 
car  approaching  in  plain  sight  without  seeing 
it  until  it  is  upon  him  and  is  injured,  the  cul- 
pable negli^nceof  the  driver  may.  be  inferred. 

The  negligence  of  n  minor  not  a  mere  child 
will  defeat  recovery  as  in  the  case  of  adults. 

Nagle  v.  AUegheny  Valley  R.  Co,  88  Pa.  85, 
82  Am.  Rep.  418;  Atlas  Engine  Works  y.  Ranr 
dall,  100  Ind.  298,  50  Am.  Rep.  798;  Burke  t. 
Broadway  db  S,  A,  R,  Co,  49  Barb.  529. 

A  street  railway  company  is  not  liable  for 
injuries  to  a  child  who  its  motorman  sees 
standing  five  feet  away  from  the  track,  and 
who  suddenly  breaks  loose  from  its  companions 
and  runs  across  the  track,  where  the  motor- 
man  uses  all  the  means  then  at  his  command 
to  stop  the  car. 

Padueah  Street  R,  Co,  y.  Adkins,  14  Ky.  L. 
Rep.  425. 

A  street  railway  company  is  not  liable  for 
the  death  of  a  person  who  on  a  clear  nit^ht 
stops  behind  a  cable  car  going  in  one  direction 
in  front  of  another  going  in  the  opposite  di- 
rection, having  a  bright  headlight  and  visible 
for  a  longdistance,  although  it  was  proceeding 
at  a  high  speed  and  the  gripman  having  seen 
such  person  standing  at  the  side  of  the  track 
engaged  in  conversation  has  turned  his  head 
away. 

Seott  y.  Third  Ave.  R.  Oo.  41  N.  Y.  8.  R 
152. 

The  gripman  on  a  cable  street-car  is  not 
bound  to  anticipate  that  children  on  the  side- 
walk wiU  run  suddenly  towards  the  track; 
nor  is  it  absolutely  his  duty  to  stop  the  car  at 
once  if  he  sees  a  boy  running  towards  the 
track,  but  he  may  exerdse  his  judgment  to 
determine  whether  the  boy  will  see  the  car  and 
stop;  and  if  he  acts  as  a  reasonable  and  pru- 
dent gripman  ought,  and  makes  every  effort 
he  can  to  avoid  the  injury,  the  company  will 
not  be  liable  for  injuries  to  such  boy. 

at.  Adams  d  E,  P.  R,  Co.  v.  Cavagna,  6  Ohio 
C.  C.  606,  8  U.  8.  Gen.  Dig.  1892,  p.  2028, 
par.  78.  See  also  Pyne  v.  Broadway  d  S,  A.  B, 
Co.  46  N.  Y.  8.  R.  662;  Ihiscoil  v.  Market  Street 
CaUe  R.  Co.  97  Cal.  558. 

Mr,  Edward  Q.  Keasbey*  also  for 
plaintiff  in  error: 

Messrs,  Louis  Hood  and  Samiiel  Ka- 
lisch*  for  defendant  in  error: 

An  ordinary  railway  has  a  proprietary  right 
in  its  track.  It  owns  its  roadbed,  which  it 
acquires  by  process  of  condemnation.  Its 
tracks  cannot  be  used  by  ordinary  vehicles. 
The  only  right  which  the  public  has,  is  the 
right  to  cross  the  tracks  at  the  street  crossings. 
It  operates  its  road  with  a  power  not  easily 
controlled.  A  railroad  company  has  the  ex- 
clusive use  ot  its  tracks  and  roadbed.  The 
legislature  prescribes  what  duties  a  railway 
company  owes  at  street  crossings. 

See  Rev.  1877.  p.  910,  pi.  6,  11,  p.  920.  §  67; 
Citizens  Coach  Co.  v.  Camden  Horse  R,  Co,  38 
N.  J.  Eq.  274,  86  Am.  Rep.  542. 

A  street  railway  has  no  proprietary  right  in 
its  roadbed.  Their  tracks  are  used  in  common 
by  their  cars  and  the  traveling  public.  Its 
use  of  the  public  highway  is  merely  in  aid  of 
the  identical  use  for  which  the  street  was  ere 
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ated,  and  Bot  a  new  and  independent  one;  and  | 
for  this  reason  an  abutting  owner  to  a  street 
railway  is  not  entitled  to  damages. 

Lynam  ▼.  Unior*,  R  O.  114  Mass.  83;  Shsa 
▼.  St.  Paul  City  B,  (Jo.  (Minn.)  July  7,  1892; 
Ehrivman  v.  Ea»t  Harrisburg  City  Pass,  R.  Co, 
17  L.  R.  A.  448,  150  Pa.  180;  CitizcM  Coach 
Co.  V.  Camden  Hone  H.  Co,  iupra. 

Defendants  were  authorized  to  exercise  their 
rights,  not  to  the  exclusion  of  the  public,  but 
having  regard  to  the  rights  of  the  public  in 
the  public  streets. 

Citiuni  Coach  Co.  ▼.  Camden  Both  E.  Co. 
iupra. 

Street-cars  are  in  the  main  governed  by  the 
same  rules  as  other  vehicles  on  the  street,  with 
such  modifications  as  grow  out  of  the  neces- 
sities of  the  situation.  Where  the  cars  are 
propelled  by  electricity,  the  duty  resting  upon 
the  street  railroad  is  not  modified.  Their 
motormen  must  be  on  the  alert,  not  only  at 
street  crossings  but  everywhere  upon  the 
tracks,  to  see  that  citizens  are  dot  run  down 
and  injured. 

Shea  V.  St.  Paul  City  R.  Co.  supra;  McClain 
V.  Brooklyn  City  R.  Go.  116  N.  Y.  459;  Qal- 
laglier  v.  Coney  Island  dt  B.  A  O.  24  N.  Y. 
8.  R.  746;  JVew/A  Hudson  R.  Co.  v.  lOey,  49 
N.  J.  L.  468:  EhHsman  v.  East  HarrU^rg 
aty  R.  Co.  17  L.  R.  A.  448,  150  Pa.  180;  Chu 
eago  West,  Div,  R.  Co.  v.  Ingraham,  83  111. 
App.  351. 

On  the  other  band,  the  traveler  must  use 
due  care  to  keep  out  of  the  way  of  the  street- 
car. In  crossinff  the  street  of  a  crowded  cit^ 
he  is  not  bound  to  wait  until  all  the  vehi- 
cles are  out  of  the  street  before  he  attempts  to 
cross,  for  if  such  a  rule  prevailed  he  would  be 
compelled  during  the  whole  of  his  life  to  stay 
on  one  side  of  the  street.  He  must  fairly  act 
in  a  reasonable  manner  respecting  the  right  of 
a  street  railway.  He  is  bound  to  use  reason- 
able care  under  the  circumstances  and  do  what 
a  prudent  men  under  the  circumstances  would 
do. 

McClain  v.  Brooklyn  City  R.  Co.  supra;  Fen- 
ton  V.  Second  Ave.  R.  Co.  126  N.  Y.  625;  Fleck- 
enstein  v.  Dry  Dock,  E.  B.  d  B.  R.  Co.  106 
N.  r.  655;  North  Hudson  R.  Co.  v.  Isley,  supra; 
Shea  v.  St.  Paul  City  R.  Co.  supra;  Shapleigh 
y.  Wyman,  184  Mass.  118;  Bowser  v.  Wellington, 
126  Mass.  891;  Creamer  v.  West  End  Street  R, 
Co,  16  L.  R  A.  490,  156  Mass.  320;  Chicago 
City  R.  Co.  V.  Robinson,  4  L.  R.  A.  126,  127 
111.  9;  Moehus  v.  Herrmann,  108  N.  Y.  354. 

Assuming,  for  the  sake  of  argument,  that  it 
is  the  duty  ot  a  person  crossing  a  highway 
upon  which  street  cars  are  operated  to  look  and 
listen— for  in  this  case  the  plaintiff  did  look 
and  listen— may  the  plainti£F  cross  even  if 
there  be  an  approaching  car?  It  is  patent,  in 
view  of  the  condition  which  a  much  traveled 
hiffhway  presents,  that  one  may  cross. 

Fen  ton  v.  Second  Ave.  R  Co.  supra;  Wells  ▼. 
Brooklyn  City  R.  Co.  58  Hun,  889. 

It  is  the  rule  in  steam  railways  that  when  a 
railroad  company  has  created  extra  danger  it 
is  bound  to  use  extra  precautions;  and  if  the 
track  is  put  in  a  position  where  trains,  when 
close  to  their  transit  over  a  public  street  or 
road  cannot  be  seen,  that  is  an  extra  danger 
calling  for  more  than  ordinary  cautionary 
signals. 
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New  York,  L.  E.  &  W.  R.  Co.  v.  Randd,  4T 
N.  J.  L.  144. 

Where  street-car  tracks  are  in  close  prox- 
imity, to  run  a  car  or  train  of  cars  in  one 
direction  at  rapid  speed,  and  without  signal  or 
warning,  over  a  sidewalk  crossing,  while  a  car 
or  train  bound  in  ihe  opposite  direction  is  dis- 
charging passengers  at  such  crossing,  and 
where,  as  in  tbis  case,  the  view  of  the  ap- 
proaching train  is  obstructed  by  the  standing 
cars  from  which  the  person  injured  has  just 
alighted,  is  surely  conduct  which  fairly  tends 
to  prove  culpable  negligence,  even  though  the 
rate  of  speed  of  such  approaching  train  doea 
not  exceed  that  which  is  permitted  by  ordi- 
nance, and  it  cannot  be  said,  as  matter  of  law» 
that  such  conduct  is  not  negligence. 

Chicago  City  R.  Co.  v.  Robinson,  4  L.  R.  A. 
126,  127  lU.  9. 

Plaintiff  had  a  right  to  rely  also  upon  the 
defendant's  running  its  cars  at  a  safe  rate  of 
speed  and  to  give  some  warning  or  signal  on 
approaching  a  crossing. 

Orange  4b  N.  E.  R.  Co.  v.  Ward,  47  N.  J.  L. 
568. 

The  rule  of  law  in  regard  to  the  negligence 
of  an  adult  and  the  rule  of  law  in  regard  to 
that  of  an  infant  of  tender  years  is  quite  dif- 
ferent 

Washington  d  G.  R.  Co.  v.  Oladmon,  89 
U.  8.  15  Wall.  401,  21  L.  ed.  114;  Sioua  City  db 
P  R.  Co.  V.  Stout,  84  U.  8. 17  Wall.  657,  31  L. 
ed.  745;  Dowd  v.  Chicopee,  116  Mass.  93.  See 
also  Lynch  v.  Smith,  104  Mass.  52, 6  Am.  Rep. 
188;  Elkins  v.  Boston  A  A.  R  Co.  115  Mass. 
190;  Plumley  v.  Birge,  124  Mass.  57,  26  Am. 
Rep.  646;  Beckham  v.  Hillier,  47  N.  J.  L.  14; 
Smith  V.  Irwin,  51  N.  J.  L.  508;  Haycroft  v. 
Lake  Shore  d  M.  S.  R.  Co.  64  N.  Y.  626;  Thur- 
ber  V.  Harlem  Bridge,  M.  d  F.  R.  Co.  60  N.  Y. 
337;  Daley  v.  Norwich  db  W.  R.  Co.  26  Conn. 
591;  Robinson  v:  Cone,  22  Vt.  218, 54  Am.  Dec. 
67;  Duffy  v.  Missouri  Pae.  R.  Co.  19  Mo.  App. 
380;  Byrne  v.  New  York  Cent.  &  H  R  R.  Co. 
88  N.  Y.  620;  Cooper  v.  iMke  Shore  A  M.  8. 
R.  Co.  66  Mich.  261;  Ediff  v.  Wabash,  St.  L.  d 
P.  R.  Co.  64  Mich.  196. 

The  law  does  not  exact  from  an  infant,  fif- 
teen years  of  age,  the  same  degree  of  care 
and  prudence  in  the  presence  of  danger  as  is 
exacted  from  adults. 

Swift  V.  Staten  Island  R  T.  R.  Co,  128  N.  Y. 
645;  Wright  v.  Detroit,  0.  H.  db  M.  R  Co.  77 
Mich.  123. 

Mag^e*  J.,  delivered  the  opinion  of  the 
court : 

In  support  of  the  assignment  of  errors 
founded  on  the  exception  to  the  refusal  of 
the  trial  ]udge  to  direct  a  verdict  for  plain- 
tiff in  error,  It  is  insisted  that  the  evidence 
(all  of  which  is  contained  in  the  bill  of  ex- 
ceptions) showed  that  there  was  no  negli- 
gence on  its  part  producing  the  injury  for 
which  the  action  was  brought,  but  that  there 
was  negligence  on  the  part  of  the  defendant 
in  error  producing,  or  contributing  to  pro- 
duce, her  injury.  In  reviewing  a  judgment 
founded  on  a  verdict  directed  by  the  trial 
judge  after  the  whole  evidence  was  in,  this 
court  declared  that  a  jury  should  only  be 
controlled  in  its  verdict  by  a  peremptory  in- 
struction when  the  testimony  is  of  such  a 
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conclusive  cbaracter  as  would  compel  the 
court,  in  the  exercise  of  a  sound  legal  dis- 
cretion, to  set  aside  a  verdict  in  opposition 
thereto,  or,  as  the  learned  chancellor  who  de- 
livered the  opinion  said :  **  To  put  it  more 
forcibly  and  more  accurately,  if  the  evidence 
be  such  that  the  court  would  set  aside  any 
number  of  verdicts  rendered  against  it,  the 
jury  may  be  controlled,"  Orue  v.  GaldweU, 
52  N.  J.  L.  215.  This  rule  must  furnish 
the  test  of  the  propriety  of  refusing  a  peremp- 
tory direction  to  And  a  verdict.  It  has  been 
questioned  elsewhere  whether,  in  actions  to 
enforce  a  liability  arising  from  negligence, 
the  trial  judge  can  withdraw  from  the  jury, 
by  nonsuit  or  direction  for  a  verdict,  the 
question  of  negligence,  which  is  a  mixed 
question  of  law  and  fact.  In  this  state  the 
power  of  the  trial  judge  to  nonsuit  has  been 
exercised  and  approved  for  many  years  in  a 
long  line  of  cases  too  familiar  to  need  to  be 
referred  to.  The  power  to  direct  a  verdict  is 
identical  with,  and  rests  upon  the  same 
foundation  as,  the  power  to  nonsuit.  When 
in  such  cases  the  trial  judge  is  requested  to 
nonsuit  or  to  direct  a  verdict,  his  duty  is,  as 
was  well  expressed  bv  Lord  GhanceUor  Cairns 
in  Metropolitan  R.  Co.  v.  Jaekton,  L.  R.  8 
App.  Gas.  193,  to  say  whether  any  facts  have 
been  established  by  evidence  from  which  neg- 
ligence may  be  reasonably  inferred.  If  none, 
there  is  no  case  to  go  to  a  jury  ;  but  if,  from 
facts  established,  negligence  may  reasonably 
and  legitimately  be  inferred,  it  is  for  the 
jury  to  sav  whether  from  those  facts  negli- 
gence ought  to  be  inferred.  In  performing 
this  function  the  trial  judge  must  take  care 
not  to  trench  on  the  peculiar  province  of  the 
lury  to  determine  questions  of  fact,  and  must 
bear  in  mind  that  the  question  is  not  whether 
he  would  infer  neelieence  from  the  estab- 
lished facts,  but  w  nether  nefrUgence  can  be 
reasonably  and  legitimately  inferred  there- 
from by  the  jury.  It  follows  that,  if  the 
real  facts  have  not  been  established  by  the 
evidence  but  remain  in  substantial  dispute, 
the  trial  judge  must  submit  them,  ana  the 
infeiiences  to  be  drawn  from  those  which  the 
jury  find  established,  to  the  determination 
of  the  jury.  Jfoebus  v.  Becker,  46  N.  J.  L. 
41 ;  Delaware,  L,  it  W.  B,  Co.  v.  Helton,  55 
N.  J.  L.  842.  When  this  request  was  made, 
it  was  obviously  impossible  for  the  trial 
fudge  to  say  what  facts  had  been  established. 
The  evidence  was  contradictory  to  a  degree 
unusual  even  in  cases  of  this  sort.  It  was 
impossible  of  reconciliation,  and  the  real 
facts  could  only  be  determined  by  the  jury 
settling  the  credit  to  be  given  to  witnesses, 
and  weighing  and  comparing  their  variant 
testimony.  Under  such  circumstances  it 
would  have  been  error  to  withdraw  the  case 
from  the  jury. 

The  argument  in  behalf  of  the  plaintiff  in 
error  is  next  addre8i>ed  to  an  exception  taken 
to  the  ruling  of  the  trial  judge  upon  a  re- 
quest to  charge.  To  make  the  request  in- 
telligible, it  should  be  stated  that  the  evi- 
dence of  defendant  in  error  in  respect  to  the 
mode  in  which  she  received  her  injury  was 
that  she  was  struck  and  run  over  by  a  car  of 
plaintiff  in  error,  propelled  by  electricity, 
and  running  on  tlie  west- bound  or  north 
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street-car  track  in  Springfield  avenue.  In 
Newark ;  that,  when  struck,  she  was  crossing 
the  avenue  from  south  to  north  on  a  cross- 
walk at  the  intersection  of  Prince  street  with 
the  avenue ;  that  an  east-bound  car  running 
on  the  south  street-car  track  had  stopped 
upon  the  crossing,  and  she  had  waited  until 
it  passed,  when  she  went  on,  "  looking  both 
sides  f  that,  not  seeing  any  west-bound  car, 
she  stepped  on  that  track,  and  was  im- 
mediately struck  and  run  over.  It  appealed 
by  the  evidence  of  witnesses  called  by  her 
that  the  east-bound  car  stopped  at  the  cross- 
ing and  went  on.  and  the  west- bound  car 
passed  it.  running  at  great  speed,  and  with- 
out giving  signals;  one  witness  estimated 
the  speed  at  fifteen  miles  an  hour.  The  re- 
quest in  question  was  as  follows:  **If  the 
jury  believe  the  account  of  the  plaintiff  and 
her  witnesses  as  to  the  fact  tliat  one  car 
stopped  at  Prince  street  and  passed  the  other 
below  that  street,  it  was  the  duty  of  plain- 
tiff to  wait  long  enough  before  crossing  to 
allow  the  down  car  to  pass  far  enough  for 
her  to  see  whether  another  was  coming ;  and 
if  she  neglected  that  duty  she  was  guilty  of 
contributory  negligence,  and  cannot  recover, 
although  the  jury  may  believe  that  the  up 
car  was  going  at  an  unusual  rate  of  speed, — 
the  track  being  straight,  and  the  car  visible 
far  enough  to  avoid  it  at  any  possible  speed.  ^ 
The  judge  declined  to  charge  in  that  respect 
otherwise  than  he  had  charged,  and  this  ex- 
ception was  taken.  The  request  is  open  to 
criticism  as  asserting  a  fact  respecting  the 
distance  at  which  a  car  was  visible,  which 
was  in  dispute.  But  it  may  be  considered, 
however,  as  raising  the  question  of  the  duty 
of  the  injured  person  under  the  circumst-ances 
above  set  out,  and  whether  the  request  cor- 
rectly states  that  duty. 

It  is  first  contended  that  the  question  of 
duty  in  this  case  is  affected  by  the  fact  that 
defendant  in  error  was  crossing  a  highway 
along  which  cars  propelled  bv  electricity 
constantly  ran.  It  is  argued  that  the  dutv 
to  t«ke  precaution  against  danger  varies  with 
the  degree  of  peril ;  that  the  lawful  use  of  a 
highway  by  such  cars  has,  by  reason  of  their 
running  at  greater  speed,  created  additional 
danger  to  others  using  the  highway;  and 
that  their  duty  in  respect  to  such  danger  has 
thus  been  enhanced  and  enlarged.  It  is  even 
insisted  that  the  duty  of  persons  traversing 
highways  on  which  such  cars  run  is  like  that 
imposed  on  persons  passing  along  a  highway 
where  it  is  crossed  at  gr^e  by  a  railroad 
operated  by  steam  power.  It  is  not  pre- 
tended, and  the  case  does  not  show,  that 
plaintiff  in  error  has  acquired  hj  legislative 
grant  any  right  to  run  its  cars  m  the  high- 
way at  any  rate  of  speed.  Such  a  grant  to 
use  a  rate  of  speed  in  highways  which  would 
be  destructive  of  its  customary  use  bv  others, 
and  incompatible  therewith,  would  not  be 
within  legislative  competency,  except  on 
compensation  made  to  the  owners  of  the  land 
traversed  by  the  h i  gh  way.  Pu  bl  ic  hi  gh ways 
have  been  acquired  by  dedication  or  con- 
demnation for  the  use  of  the  public  in  pass- 
ing and  repassing.  Up  to  very  recent  times 
the  public  have  used  the  rights  of  passing 
and  repassing  on  highways,  on  foot  or  on 
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horseback,  or  in  vehicles  drawn  bj  horses  or 
other  animals.  When  authority  was  granted 
to  lay  rails  on  highways,  and  to  run  thereon 
cars  drawn  by  horses  for  the  carriage  of  pas- 
sengers, it  was  long  questioned  whether  such 
a  use  of  the  highway  did  not  impose  an  ad- 
ditional burden  upon  the  land,  and  whether 
such  a  grant  could  be  made  without  com- 
pensation. It  was  finally  settled  by  the 
weight  of  authority  that  the  use  of  the  nigh- 
way  by  such  cars  was  only  a  modification  of 
the  original  use  to  which  it  had  been  devoted, 
and  that  no  additional,  burden  was  imposed 
by  such  grant.  That  doctrine  was  adopted 
in  this  state.  (Htizens  Goach  Co.  v.  Camden 
Horse  B.  Co,,  88  N.  J.  £q.  267,  86  Am.  Rep. 
542.  But  it  must  be  conceded  that  a  grant  of 
a  riffht  to  use  the  highway  in  a  mode  incom- 
patible with  its  customary  use  by  the  public 
would  impose  an  additional  burden,  and 
could  not  be  made  without  compensation. 
The  public  has  acquired  such  rights  in  the 
use  of  highways  as  the  owners  of  the  lands 
traversed  thereby  have  yielded  or  been  de- 
prived of,  and  it  may  not  be  restricted  in  the 
enjoyment  of  such  rights  by  a  use  of  the 
highway  inconsistent  and  incompatible  there- 
with, at  least  without  legislative  grant. 
Whether  the  public  rights  thus  acquired  may 
be  thus  diminished  or  destroyed  by  legisla- 
tive grant  when  no  compensation  is  m^e  to 
landowners  is  not  a  question  involved  in  this 
case,  and  no  opinion  is  intended  to  be  ex- 
pressed thereon.  As  has  been  stated,  no  leg- 
islative grant  in  this  case  is  shown.  The 
contention  of  plaintiff  in  error  rather  takes 
this  shape :  It  asserts  that  its  cars,  propelled 
by  electricity,  are  capable  of  bein^  run  at 
greater  speed  than  other  vehicles  in  me  high- 
way, and  that  the  public  convenience  de- 
mands, for  passengers  carried  in  such  cars, 
what  is  called  "rapid  transit;**  and  it  draws 
the  inference  that  its  cars  may  therefore  be 
run  at  such  speed  as  will  satisfy  this  public 
demand,  and  that  other  persons  lawfully  us- 
ing the  highway  in  the  customary  modes  must 
govern  themselves  and  use  the  highway  ac- 
cordinierl^.  Judicial  opinions  ha^e  oeen  cited 
to  us  which  appear  to  support  these  extraordi- 
nary propositions.  I  am  unable  to  subscribe 
to  the  notion  which  carried  to  its  logical 
conclusion,  would  permit  this  company,  and 
other  companies  running  cars  in  public  high- 
ways propelled  by  electricity,  cables,  etc., 
to  run  at  any  rate  of  speed  which  they  may 
deem  a  demand,  undefined  and  unrecognized 
by  law,  to  require.  The  right  to  use  the 
highways  by  such  cars  is  not  paramount  to 
the  riehts  of  others  in  the  customary  use 
thereof.  It  must  be  used  in  a  manner  con- 
sistent with  such  rights  of  others.  Such  a 
paramount  right  as  is  contended  for  could 
not,  in  mjp*  judgment,  be  granted  without 
compensation,  and  it  surely  cannot  be  ac- 
quired from  a  vague  notion  of  a  public  de- 
mand for  rapid  transit.  There  is  no  just 
analogy  between  the  right  of  a  street  railway 
running  such  cars  longitudinally  along  the 
highway  and  the  right  of  a  railroad  company 
running  its  trains  across  a  highway  at  grade. 
The  latter  company  acquires  by  condemna- 
tion a  riffht  to  run  its  tracks  over  the  lands 
covered  by  the  highway,  and  so  burdens  it 
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with  an  additional  easement.  By  legislative 
grant  it  uses  the  easement  so  acquirmi  in  the 
passage  of  trains  run  at  great  speed,  and  to 
a  certain  extent  the  public  easement  of  pas- 
sage is,  at  such  crossings,  modified.  Ko 
frant  for  the  acquisition  and  use  of  such  ad- 
itional  easement  has  been  made  to  the  street 
railways,  and  in  the  absence  of  such  grant 
no  right  to  run  cars  at  excessive  rates  of 
speed  exists.  Their  only  ri^ht  in  this  respect 
is  to  run  at  such  rate  as  will  not  interfere 
with  the  customary  use  of  the  highway  by 
others  of  the  public  with  safety. 

Let  us  now  consider  whether  the  request 
under  consideration  correctly  states  the  duty 
of  defendant  in  error  under  the  circumstances 
supposed.  The  duty  devolving  on  one  using 
a  highway  for  passage  on  foot  varies  with 
circumstances  which  are  infinitely  various. 
It  may  be  of  one  degree  when  the  highway 
is  a  quiet  country  road,  and  of  another  de- 
gree when  it  is  the  crowded  street  of  a  ^at 
city.  It  may  differ  at  different  hours  oi  the 
day,  with  respect  to  different  vehicles  and 
the  differing  rates  of  speed  at  which  they  are 
moving,  and  by  reason  of  different  opportuni- 
ties of  observation.  It  is  impossible,  in  my 
judgment,  to  classify  these  variant  circuni- 
stances,  and  to  lay  down  a  precise  rule  as  to 
the  degree  of  care  required  in  each  class.  In 
dealing  with  cases  of  this  sort  we  must  recur 
to  the  general  rule  which  requires  one,  in 
exercisinff  his  lawful  rights  in  a  place  where 
the  exercise  of  like  rights  by  others  may  put 
him  in  peril,  to  use  such  precaution  and  care 
for  his  safety  as  a  reasonably  prudent  man 
would  use  under  the  circumstances.  From 
this  rule  it  may  be  said,  in  general,  that  one 
who  passes  on  foot  along  a  sidewalk  or  foot- 
path of  a  highway  must  use  his  powers  of 
observation  in  respect  to  other  passers  there- 
on, and  a  reasonaJble  judgment  to  avoid  col- 
lision. In  crossing  the  roadway  a  foot  pas- 
senger must  likewise  use  his  powers  of 
observation  to  discover  approaching  vehicles, 
and  a  like  judgment  when  and  how  to  cross 
without  collision.  In  the  latter  case,  doubt- 
less, the  degree  of  care  required  exceeds  that 
required  in  the  former  case,  not  because  the 
right  of  the  foot  passenger  and  the  right  of 
the  driver  of  a  vehicle  differ,  but  because  of 
the  circumstances.  The  vehicle  usually  trav- 
els at  a  greater  speed ;  it  cannot  be  so  quickly 
stopped  or  di  verted  from  its  course.  A  street- 
car cannot  deviate  from  its  track,  while  the 
passer  on  foot  may  quickly  stop,  turn  aside, 
or  even  retrace  his  steps.  So  it  may  also  be 
generally  said  that,  if  obstacles  temporarily 
intervene  te  prevent  observation,  reasonable 
prudence  would  dictate  delay  until  such  ob- 
servation as  is  requisite  has  1t)een  made. 

But  the. request  before  us  brings  into  ques- 
tion the  extent  to  which  one  crossing  the 
roadway  on  foot  must  extend  his  observation. 
Its  claim  is  that  such  observation  must  be 
extended  to  any  approaching  car,  no  matter 
how  distant.  But  this  is  ooviously  an  ex- 
aggerated notion  of  the  duty  required.  The 
most  prudent  man  would  never  suppose  him- 
self required  u^  thus  observe.  If  such  a  rule 
of  duty  were  adopted  and  practiced  in  a 
crowded  city,  the  crossing  of  many  streets 
would  be  barred  to  pedestrians  for  a  great 
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part  of  the  time.  The  general  rule  to  which 
we  have  recurred  does  not  justify  this  excess- 
ive view  of  the  dutv  required.  It  will  re- 
quire one  crossing  the  roadway  on  foot  to 
extend  his  observation  only  to  the  distance 
within  which  vehicles  proceedinsr  at  custom- 
ary and  reasonably  safe  speed  would  threaten 
his  safety.  Under  this  rule  the  defendant  in 
error  should  doubtless  have  waited  until 
she  could  have  observed  any  westbound  car 
which,  traveling  at  customary  and  reasonably 
safe  speed,  might  imperil  her  in  crossine; 
but  she  was  not  bound  to  delay  until  she 
eould  have  seen  an]^  car  on  that  track  at  any 
distance,  coming  with  excessive  and  danger- 
ous speed.  The  charge  was  ample  and  cor- 
rect on  this  subject,  and  the  instruction  asked 
for  was  properly  refused. 

The  trial  judge  was  further  requested  to 
charge  that  any  one  approaching  a  crossing 
must  take  notice  of  it,  and  exercise  a  reason- 
able measure  of  care  to  avoid  contact  with 
the  moving  car;  and  ''if,  by  looking,  the 
plaintiff  could  have  seen  and  so  avoided  an 
approaching  car,  she  cannot  recover."  The 
re^iuest  was  not  refused,  but  the  trial  ludge 
said  that  he  had  ''cliarged  substantially  ac- 
cording to  his  understanding  of  the  law  on 
that  subject.  ^  An  exception  was  then  taken 
to  the  cbarffe  so  far  as  it  did  not  embrace 
^that  secondary  proposition."  Such  an  ex- 
ception does  not  oraw  into  review  an  omis- 
sion in  the  charge.  If  counsel  conceived  that 
a  pertinent  proposition  of  law  had  been  omit- 
ted, he  should  have  specifically  requested 
the  desired  instruction,  and  excepted  to  a 
refusal.  If  the  proposition  in  question  had 
been  requested  and  refused,  I  think  there 
would  have  been  no  error.    It  is  a  proposi- 


tion applicable  to  the  crossing  of  the  high- 
way by  the  lines  of  a  steam  railroad.  It  is 
Inapplicable  to  the  crossing  of  a  street  rail- 
way, the  cars  on  which  must  not  exceed  such 
speed  as  will  permit  the  lawful,  customary 
use  of  the  highway  by  others  with  reason- 
able safety,  rrudence  doubtless  requires  one 
about  to  cross  a  railroad  track  to  use  his  eves 
to  observe  any  approaching  car  within  his 
vision;  but,  as  has  been  shown,  prudence 
does  not  require  one  crossing  the  track  of  a 
street  railway  to  extend  his  observation  to 
the  whole  line  of  track  within  his  vision, 
hut  only  to  such  distance  as,  assuming  the 
required  care  in  their  management,  approach- 
ins  cars  would  imperil  his  crossing. 

Other  requests  to  charge,  the  judge  de- 
clined to  give  otherwise  than  already  given. 
The  charge  correctly  stated  the  law  in  the 
particulars  covered  by  these  requests,  and 
there  was  no  error  in  declining  to  repeat,  in 
other  language,  the  doctrines  already  laid 
down  as  law. 

The  remaining  exceptions  are  to  portions 
of  the  charge  which,  it  is  urged,  tended  to 
improperly  affect  the  jury.  Bat  the  charge 
imposed  on  the  jury,  in  the  plainest  terms, 
the  duty  of  deciding  the  disputed  questions 
of  fact,  and  settling  the  inferences  to  be 
drawn  therefrom.  When  that  is  done,  com- 
ments, or  even  expressions  of  opinion,  by 
the  judge  upon  the  evidence,  are  not  open  to 
exception.  EngU  v.  State,  50  N.  J.  L.  272, 
and  cases  cited.  I  may  add  that,  if  the  rule 
were  different,  the  language  of  the  charge  is 
not,  in  my  opinion,  open  to  any  criticism 
of  this  sort. 

No  error  being  found,  the  judginent  below 
ahcmld  be  affirmed. 


NORTH  CAROLINA  SUPREME  COURT. 


L.  D.  LOWE  and  Wife,  Appts., 

V. 

James  HARRIS. 

ai«  N.  C.  472.) 

1.  A  wtatnte  aUowlnfp  parol  iestimony 
to  identify  land  insufflciencly  described  In  a 
coDtract  to  not  retroepeotlve. 


8.  A  receipt  which  was  void  for  uncer- 
tainty as  a  contraot  for  land  cannot  be  made 
valid  by  aubsequent  statute  allowing  parol  testi- 
mony to  identify  the  land. 

(Bunoea  and  ClarK  JJ.,  diaaentj 
(May  5«  18S8.) 

APPEAL  hy  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Wilkes  County  in 


Norn.— Cotueitiitiimalitv  of  ttatuU  leoaliBing  an  in- 
valid  private  eontraeL 

This  note  will  attempt  to  collect  the  authorities 
<ipou  the  power  of  a  legislature  to  make  enforce- 
able an  attempted  contract  which  for  any  cause 
the  parties  failed  to  make  enforceable  by  their 
own  action. 

Under  Federal  ConttUutUnu 
8o  far  as  the  fedoral  courts  have  paamd  upon 
the  question  they  seem  to  agree  that  there  is  noth- 
ing in  the  Federal  Oonstltution  to  prohibit  a  state 
legislature  from  making  a  contract  enforceable 
which  otherwise  would  not  be  so.  Aod  the  cause 
•of  the  difficulty  seems  to  be  ImmaterlaL  For  the 
same  rule  has  been  appUed  in  cases  where  the  con- 
tract was  void  because  against  the  policy  of  the 
state  and  where  it  was  simply  unenforceable  be- 
^L.Ii.A. 

See  also  25  L.  R.  A.  770 ;  33  L.  R. 
A.  A.  783 ;  43  L.  R.  A.  689 ;  44  L.  R. 


cause  not  having  the  formal  requisites  prescribed 
by  statute. 

It  has  been  held  that  the  Constitution  of  the 
United  States  does  not  prohibit  the  passing  of  ret- 
rospective laws,  or  of  laws  divestiog  antecedent 
vested  rights  of  property.  Watson  y.  Mercer,  83 
U.  8.  8  Pet  88, 8  L.  ed.  876. 

Gonsequently  the  attempt  has  been  most  fre- 
quently made  to  defeat  the  statute  on  the  ground 
that  it  impaired  the  obligation  of  a  contract. 

In  Satterlee  v.  Matthewson,  27  U.  8.  2  Pet.  880,  7 
L.  ed.  458,  affirming  16  Serg.  &  R.  160,  a  lease  had 
been  entered  into  in  Pennsylvania  of  land  claimed 
under  a  Connecticut  title,  which,  according  to  the 
decisions  of  the  courts  of  Pennsylvania,  was  void. 
The  tenant  subsequently  acquired  a  title  under  a 
grant  from  the  state  of  Pennsylvania  and  the  leg« 
isiature  then  passed  an  act  validating  the  contract 
of  lease.   This  act  was  attacked  on  the  ground 
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favor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  real  estate.  Re- 
versed. 

The  defense  to  the  action  was  that  defendant 
purchased  the  iands described  in  the  complaint 
irom  Mrs.  A.  P.  Calloway,  the  mother  of  the 
feme  plaintiff,  and  went  into  possession  under 
his  contract,  cleared  the  land  and  made  im- 
provements thereon.  He  paid  all  of  the  pur- 
chase mone^  except  |6  and  received  the  fol- 
lowing receipt:  •'Wilkesboro,  N.  C.  April 
19th,  1880.  James  Harris  has  paid  me  twenty 
dollars  on  his  land.  Owes  me  six  more  on  it. 
A.  P.  Calloway." 

Defendant  was  dn  ignorant  colored  man  and 
relied  on  the  honesty  of  Mrs.  Calloway  to  per- 
fect his  title.  Mrs.  Calloway  had  only  a  life 
estnte  in  the  land  and  both  she  and  the  fenie 
plaintiff,  her  daughter,  encouraged  defendant 
to  make  payments  on  the  land,  and  when  he  ob- 
jected to  paying  more  without  his  deed  both 
told  him  to  have  no  fears  but  go  on  and  pay, 
and  as  soon  as  the  payments  were  completed 
he  should  have  the  deed.  Subsequently  the 
feme  plaintiff  bought  a  sixty-eight-acre  tract 
of  land  from  Mrs.  Calloway  and  from  the 
other  remainderman,  which  tract  included  the 
land  previously  sold  to  defendant.  At  the  time 
defendant  bought  the  land,  the  price  paid  was 
its  full  value. 

Further  facts  appear  in  the  opinion. 

Mr,  L.  D.  Lowe,  for  appellants : 

His  honor  erred  in  allowing  the  defendant 
to  set  up  a  parol  contract  for  thebaic  of  land, 
and  allowing  him  to  introduce  the  receipt  in 
question. 


Murdoch  v.  Andereon,  57  N.  C.  77;  MaUory 
V.  MaUory,  45  N.  C.  80;  JPiummer  v.  Owen*, 
Id.  254;  Allen  v.  (Jhamb&re.  89  N.  C.  126. 

Tlys  case  is  almost  identical  with  the  case  of 
ForUsque  v.  Crawford,  105  N.  C.  29,  and  in 
this  case  it  was  held:  "There  is  no  land  de- 
scribed in  this  receipt,  and  the  receipt  being 
vague  and  indefinite,  parol  testimony  was  in- 
sufficient to  fit  the  location  to  the  description." 

See  also  Holler  v.  Richarde,  103  N.  C.  545; 
Browning  v.  Berry,  IQ  L.  R  A.  726,  10?  N.  a 
231. 

His  honor  erred  in  holding  that  the  Statute, 
K.  C.  Laws  1891,  chap.  465,  §  1,  covered 
this  case,  for  the  reason  that  this  alleged 
parol  contract,  if  made  at  aU,  was  entered  into 
about  the  year  IdUO,  nearly  or  quite  eleven 
years  before  this  statute  was  passed,  and  this 
suit  was  commenced  more  than  a  year  before 
this  act  took  effect. 

Leak  v.  Gay,  107  N.  C.  468;  EdwardM  T. 
Keaneyjt^l^.  C.  664. 

Mr.  W.  W.  Barber  for  appellee. 

Avery.  «/.»  delivered  the  opinion  of  the 
court : 

The  extreme  limit  of  liberality  in  sanction- 
ing the  admission  of  parol  proof  to  explain 
ambiguous  descriptions  in  deeds  and  con- 
tracts for  the  sale  and  conveyance  of  land  was 
attained  in  Carson  v.  Ray,  52  N.  C.  609,  78 
Am.  Dec.  267,  where  the  premises  were  de- 
scribed as  ''my  house  and  lot  in  the  town 
of  Jefferson, "  and  the  plaintiff  was  permitted 
to  show  that  the  grantor  had  but  one  house 
and  lot  within  the  boundaries  of  that  place. 


that  it  was  an  unjost  exercise  of  leerislative  power; 
was  retrospective;  was  an  exercise  by  the  leffisla- 
ture  of  a  Judicial  function  and  created  a  contract 
where  none  previously  existed,  as  well  as  Impaired 
the  obliflration  of  a  contract.  The  Supreme  Court 
of  the  United  States  said:  *'It  Is  not  easy  to  per- 
ceive how  a  law  Which  gives  validity  to  a  void  con- 
tract can  be  said  to  Impair  the  obligation  of  that 
contract,**  and  held  that  the  act  was  not  void  on 
that  erround.  It  furthermore  held  that  the  law 
could  not  be  condemned  under  the  €k)n8tltution 
of  the  Dnlted  States  as  being  retrospective  or  as 
divesting  vested  rights. 

A  statute  validating  the  contracts  of  an  institu- 
tion«  which  has  without  authority  engaged  in  the 
banking  business,  does  not  impair  the  obligation 
of  a  contract.    Milne  v.  Huber,  8  McLean,  212L 

An  act  validating  loans  made  contrary  to  the 
policy  of  a  state  by  a  foreign  corporation  does  not 
impidr  the  obligation  of  a  contract.  Gross  v. 
United  States  Mortg.  Go.  106  U.  8.  477.  fn  L.  ed. 
795. 

A  statute  providing  that  deeds  of  conveyance 
made  by  married  women  shall  not  be  void  because 
of  a  defective  acknowledgment  thereof  does  not 
impair  the  obligation  of  any  contract,  and  it  can- 
not be  pronounced  void  under  the  (institution  of 
the  United  States.  Watson  v.  Mercer,  88  U.  8.  8 
Pet  88,  8  L.  ed.  876. 

Curing  a  mere  formal  defect  In  the  acknowledg- 
ment of  a  married  woman^s  release  of  dower  does 
not  impair  the  obligation  of  a  contract.  Haverty 
V.  Fridge,  8  McLean.  280;  Doe  v.  Nelson,  8  McLean, 
883. 

In  Carpenter  v.  Dexter,  75  U.  S.  8  Wall.  613, 19  L. 
ed.  428,  a  statute  validating  acknowledgments  to 
past  deeds  taken  by  oflScers  who  at  the  time  had 
no  authority  was  upheld,  apparently  without  ques- 
tion (18  to  its  constitutionality. 
22  L.  R.  A. 


The  state  courts  have  not  always  followed  the 
doctrine  of  the  federal  courts  to  its  full  extent. 

Thus  in  Pearce  v.  Patton,  7  B.  Mon.  162,  45  Am. 
Dec.  61,  in  which  it  was  attempted  to  make  ap- 
plicable to  the  acknowledgment  by  a  married 
woman  of  a  deed  attempting  to  convey  her  sepa- 
rate property  a  curative  statute,  the  court  held 
that  the  deed  relied  on  as  passing  her  title  was  a 
nullity  as  to  her  and  her  heirei,  and  intimates  that 
the  statute  impaired  the  obligation  of  the  contracts 
of  conveyance  under  which  she  held  title  and  that 
it  impaired  a  vested  right  in  her  heirs  and  was 
void,  and  refused  to  follow  the  doctrine  of  the 
United  States  Court,  both  on  the  question  of  im- 
. pairing  obligation  of  contracts  and  also  as  to  the 
detlnition  of  ex  post  facto  laws. 

But  the  doctrine  that  the  validatinir  of  a  con* 
tract  does  not  impair  its  obligation  buM  been  ac- 
cepted in  a  majority  of  the  cases  in  state  courts 
even  to  the  extent  of  holding  that  a  state  law 
which  makes  valid  a  void  contract  does  not  Impair 
the  obliflration  of  a  contract  within  the  meaning 
of  the  Constitution  of  the  United  States.  Welch 
V.  Wadaworch,  80  Conn.  1^  79  Am.  Dec  289. 

Consequently  resort  has  been  had  to  the  pro- 
visions of  the  state  constitutions  in  meet  of  the 
questions  in  which  an  enforcement  of  such  a  con- 
tract has  been  resisted,  and  the  state  decisions  are 
not  fully  in  accord  even  when  the  constitutional 
provisions  are  similar. 

Retroactive  laws  and  vetted  rUfiUs, 

In  attacking  validating  statutes  most  reliance  has 
been  placed  on  the  claim  that  the  laws  are  retroaot* 
ive  and  that  they  impair  vested  rights.  If  the 
state  conBtitution  in  terms  prohibits  retroactive 
laws  much  legislation  will  fail  which  would  other- 
wise be  valid. 

If  retrospective  laws  are  prohibited  by  the  state 


Digitized  by  ^OOQ IC 


18)8. 


Lows  Y.  Uabris. 


881 


lo  diflcuflsing  that  case,  and  diBtineuishing 
it  from  Murdoch  v.  Anderson,  57  I?.  C.  77, 
Judge  Battle,  deliverinfl^  the  opinion  of  the 
court,  took  the  ground  that  in  connection 
with  the  designation  of  the  town  in  which 
tlie  lot  was  located,  given  in  the  deeds  passed 
upon  in  both  of  them  (in  the  one  case  Hills- 
boTo,  and  in  the  other  Jefferson) ,  the  descrip- 
tion had  been  made  more  definite  by  use  of 
the  personal  pronoun  **  my,  '^  so  as  to  open  the 
way  for  proof  that  the  grantor  had  but  one 
lot  in  that  village,  which  he  meant  to  refer 
to  as  the  place  of  his  residence.  The  con- 
tract under  consideration  is  in  the  following 
words:  "  Wilkesboro,  N.  C,  Apr.  19,  1880. 
James  Harris  has  paid  the  twenty  dollars  on 
his  land.  Owes  me  six  more  on  It. "  As  the 
location  of  the  land  is  not  fixed,  directly  or 
inferentially,  within  the  state  of  North 
Carolina  or  within  the  United  States,  the 
receipt  is  still  more  vairue  than  either  of  the 
instruments  discussed  By  Judge  Battle,  and 
it  may  be  assumed  that  no  one  will  venture 
to  maintain  that  it  was  not  void  for  uncer- 
tainty before  the  passage  of  the  Act  of  1891. 
Indeed,  the  case  oz  Forteeque  v.  Orawford,  105 
N.  C.  d9,  is  authority  for  holding  that  no 
right,  title,  or  interest  In  any  land  passed  to 
the  defendant  upon  its  signature  or  delivery 
to  him,  since  the  receipt  relied  on  by  the  de- 
fendant was  almost  identical  with  that  under 
Consideration.  The  policy  of  the  law  in  ex- 
istence before  that  statute  was  enacted  was  to 
remove  as  far  as  possible  the  temptation  to 
perjury  by  i>ermitting  parol  proof  to  be  used 
in  aid  of  a  defective  description  only  where 


it  pointed  by  its  terms  to  some  extrinsic  evi- 
dence for  explauatiun  of  its  ambiguous  mean- 
ing. AUery  V.  Chambers,  89  N.  G.  125; 
Masseyy.  Belisle,  24  N.  C.  170;  Leig?i  v. 
Crump,  86  N.  C.  299. 

The  principle  stated  is  fully  conceded  in 
P^i-ry  V.  Scott,  109  N.  C.  374,  wheixj,  though 
the  distinction  drawn  by  Judge  Battle  be- 
tween cases  where  the  personal  pronoun  con- 
stitutes or  does  not  form  a  part  of  the  de- 
scription is  disapproved,  the  necessity  for 
indicating  the  locality  by  some  means  is 
clearly  recognized.  The  receipt  being  utterly 
ineffectual  to  tranffer  any  interest  whatever 
to  the  defendant  in  1880,  when  it  was  deliv- 
ered to  him,  both  the  legal  and  equitable  es- 
tate in  the  land  remained  vested  in  Mrs.  A.  P. 
Callowav  for  life,  with  remainder  in  fee  in 
her  chilaren.  The  legislature  unquestionably 
had  and  has  the  power  to  modify  or  repeal 
the  whole  of  the  statute  of  frauds  in  eo  far 
as  it  applies  to  future  contracts  for  the  sale 
of  land,  but  its  authority  to  give  the  repeal- 
ing statute  a  retroactive  operation  is  as  cer- 
tainly restricted  bv  the  fundamental  rule  that 
no  law  will  be  allowed  to  so  operate  as  to 
disturb  or  destroy  ri ghts  already  vested.  Did 
the  legislature  intend  that  the  Act  of  1891 
(chap.  465)  should  be  construed  to  operate 
retrospectively,  and,  if  so,  is  the  law,  in  so 
far  as  it  relates  to  pre-existing  rights,  un- 
constitutional? No  law  which  divests  prop- 
erty out  of  one  person  and  vests  it  in  another 
for  his  own  private  purposes  without  the  con- 
sent of  the  owner,  has  ever  been  held  a  con- 
stitutional exercise  of  legislative  power  In 


ooDstitutlon,  the  deed  of  a  person  of  unsound  mind 
cannot  be  ratifled  hy  subsequent  levislation*  Bout- 
•ODfiT  V.  Wolf,  86  Mo.  174. 

But  In  Webb  v.  Den,  68  U.  S.  17  How.  678, 16  L.  ed. 
36.  a  statute,  enaotlDir  that  whenever  a  deed  has 
been  reiristered  twenty  years  or  more  it  shall  be 
presumed  to  be  upon  lawful  authority  no  matter 
what  may  have  been  the  form  of  acknowled^meat, 
the  effect  of  which  was  to  admit  ancient  deeds  in 
evidence  as  proof  of  title,  although  they  were  de- 
feotively  aoknowledfred,  was  held  not  to  be  a  retro- 
active law  imder  the  constitution  of  Teonessee, 
which  the  leirlslature  was  forbidden  to  pass. 

Different  views  have  been  taken  upon  the  ques- 
tion how  far  such  legislation  Impaired  vested  rights. 

In  speaking  of  a  state  law  validating  a  sale  made 
under  a  power  of  attorney  which  was  at  the  time 
ineffectual,  the  court  says  ^'  to  the  objection  that 
such  laws  violate  vested  rights  of  property,  it  has 
been  forcibly  answered  that  there  can  be  no  vested 
right  to  do  wrong.  Claims  contrary  to  justice  and 
equity  cannot  be  regarded  as  of  that  character. 
Consent  to  remedy  the  wrong  is  to  be  presumed. 
The  only  right  taken  away  is  the  right  dishonestly 
to  repudiate  an  honest  contract  of  conveyance  to 
the  injury  of  the  other  party.  Even  where  no 
remedy  could  be  had  in  the  courts,  the  vested  right 
is  usually  unattended  with  the  slightest  equity.** 
Randall  v.  Krleger,  90  U.  8. 28  WalL  187. 83  L.  ed.  VSi. 

When  an  act  of  the  legislature  goes  no  further 
than  to  bind  a  party  by  a  contract  which  he  has  at- 
tempted to  enter  into,  but  which  was  invalid  by 
reason  of  some  personal  inability  on  his  part  to 
make  it,  or  through  neglect  of  some  legal  remedy 
or  in  consequence  of  some  ingredient  in  the  con- 
tract forbidden  by  law,  it  is  only  a  question  of  pol- 
icy and  not  one  of  constitutional  power.  United 
States  Mortg.  Co.  v.  Grose,  98  III.  488. 

A  statute  validating  a  married  woman*s  power  of 
S2  L.  R.  A. 


attorney,  under  which  her  real  estate  was  sold,  does 
not  as  against  her  impair  the  obligation  of  a  con- 
tract or  divest  a  vested  right.  Dentzel  v.  Waldie 
80CaL188. 

When  a  purchaser  has  paid  ?for  land^  and  the 
prior  owner  is  under  a  moral  obligation  to  convey, 
the  legislature  may  cure  a  defective  oonveyiince 
by  retroactive  legislation  as  against  such  owner, 
his  heirs  and  widow,  but  such  legislation  cannot 
affect  the  title  of  a  subsequent  bona  fide  purchaser. 
Newman  v.  Samuels,  17  Iowa.  828. 

The  Constltutloos  of  Ohio,  1861.  art.  2, 1 28.  and 
Kansas.  1856,  art.  4, 1 20,  authorized  laws  to  enable 
courts  to  carry  out  the  manifest  intention  of  par- 
ties by  curing  defects,  arising  out  of  want  of  con* 
f  ormity  with  the  requirements  of  a  statute. 

And  this  provision  was  held  to  authorize  the  in- 
sertion in  a  deed  of  the  name  of  a  married  woman 
which  was  omitted  by  mistake.  Goshom  v.  Pur* 
cell,  11  Ohio  St.  641. 

If  the  intention  of  husband  and  wife  is  to  convey 
the  entirety  of  land  owned  by  them  as  tenants  in 
common,  and  the  deed  is  made  to  convey  only  his 
Interest  and  her  dower  rights  therein,  it  may  be  re- 
formed.   Smith  V.  To  rpin,  20  Ohio  St.  478. 

The  power  to  correct  and  cure  a  **  deed  or  other 
conveyance  of  husband  and  wife"  on  account  of 
any  error,  defect,  or  omission  therein  Is  coextensive 
with  the  defect  and  with  the  powers  the  parties 
themselves  possessed.  Whatever  they  could  have 
done  and  intended  to  do,  the  court  can  do,  and 
whatever  mistakes  they  or  the  officer  have  made 
whereby  the  Intention  of  the  contracting  parties 
has  been  defeated,  may  be  cured.  It  is  the  power 
to  cure  and  not  the  power  to  make  deeds.  Dengen* 
hart  V.  Cracraft,  86  Ohio  St.  649. 

The  legislature  has  power  to  confirm  convey- 
ances defectively  executed.  Dulany  v.  Tllghman* 
6Gill&J.4dL 
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any  state  of  the  Union.  Coolej,  Const.  Lim. 
♦165 ;  Wilkinson  v.  Inland,  27  U.  8.  2  Pet. 
658,  7  L.  ed.  558 ;  Satt&rle^  v.  MaWiewton.  27 
U.  8.  2  Pet.  880,  7  L.  ed.  458 ;  Hoke  v.  Hender- 
son, 15  N.  C.  4,  25  Am.  Dec.  677 ;  Wales  v. 
SUtson,  2  Mass.  148,  3  Am.  Dec.  89 ;  Colder 
V.  BuU,  8  U.  8.  8  Dall.  894.  1  L.  ed.  651 ; 
Dash  V.  Van  Kleeck,  7  Johns.  507,  5  Am.  Dec. 
291 ;  U.  8.  Const,  art.  1,  §  10 ;  N.  C.  Const, 
art.  1,  §  17 ;  Butler  v.  Pennsylvania,  61  U.  8. 
10  How.  416,  18  L.  ed.  478 ;  FUteher  v.  Peek, 
10  U.  8.  6  Cranch,  187,  8  L.  ed.  178 ;  Stanmire 
V.  Taylor,  48  N.  C.  207,  214;  Kingy.  Hunter, 
65  N.  C.  608,  6  Am.  Rep.  754;  Wesson  y. 
Johnson,  66  N.  C.  189;  1  Kent,  Com.  455; 
Stanmire  v.  PKnoeU,  85  N.  C.  812. 

Even  in  England,  where  there  are  no 
written  constitutions,  a  statute  will  not  com- 
monly be  construed  to  divest  vested  rights, 
and,  when  giving  it  a  retrospective  effect 
may  lead  to  that  result,  it  is  allowed  to 
operate  prospectively  only.  Moore  v.  Phillips, 
7  Mees.  &  W.  586 ;  Couch  v.  Jeffries,  4  Burr. 
2462. 

The  radical  difference  between  the  rules  of 
construction  prevailing  in  the  two  countries 
ffrows  out  of  the  fact  that  the  courts  in  Eng- 
land are  forced  to  concede  the  supreme  and 
unlimited  power  of  parliament,  while  in  the 
United  8tates  legislatures  are  bound  to  ob- 
serve, and  the  courts  to  enforce,  the  restric- 
tions imposed  upon  all  the  co-ordinate 
branches  of  the  government  by  the  federal 
and  state  constitutions.  Philosophical  writers 
upon  law  generally  in  all  countries,  how- 
ever, deny  the  power  of  the  legislature  to  pass 


statutes  that  impair  a  right  acquired  under 
the  law  in  force  at  the  time  of  its  enactment,, 
and  insist  that  the  rirht  to  repeal  existing 
laws  does  not  carry  with  it  the  power  to  take 
away  property,  the  title  to  which  vested  un- 
der and  is  pretected  by  them.  But  the  legis- 
lature of  North  Carolina  is  restrained  by 
article  1,  §  10,  of  the  Constitution  of  the 
United  8tates.  and  article  1,  g  17,  of  the  Con- 
stitution of  North  Carolina,  not  only  from 
passing  any  law  that  will  divest  title  to  land 
out  of  one  person  and  vest  it  in  another  (ex- 
cept where  it  is  taken  for  public  purposes, 
after  giving  just  compensation  to  the  owner) , 
but  from  enforcing  any  statute  which  would 
enable  one  person  to  evade  or  avoid  the  bind- 
ing force  of  his  contracts  with  another, 
whether  executed  or  executory.  Mobinson  v. 
Barfield,  6  N.  C.  419 ;  Butler  v.  Com,  supra; 
Baltimore  d  5.  B,  Co.  v.  If  Mbit,  61  U.  8.  10 
How.  895,  18  L.  ed.  469 ;  Fletcher  t.  Peck, 
supra;  Terrett  v.  Taylor,  18  U.  8.  9  Cranch, 
48,  8  L.  ed.  650 :  DaHmouth  Mlege  Trustees 
V.  Woodieard,  17  U.  8.  4  Wheat.  519,  4  L.  ed. 
629. 

The  first  case  in  which  the  constitutional 
inhibition  against  the  passage  of  a  law  im- 
pairing the  obligation  of  a  contract  came  be- 
lore  the  8upreme  Court  of  tlie  United  8tatea 
for  construction  was  Fletcher  v.  Peek,  supra. 
The  legislature  of  the  state  of  Qeorgia  had, 
by  an  Act  passed  in  1795,  granted  land  ta 
Or  inn  and  others,  and  the  defendant  Peck 
was  a  purchaser  for  a  valuable  consideration, 
holding  through  several  mesne  conveyances 
under  the  patentees  named  in  the  act.    In 


A  dlatinction  has  been  made  between  unauthor- 
ized or  null  ooDveyaaces  and  those  which  were 
merely  irreerular. 

Thus  it  has  been  held  that  if  a  married  woman 
has  no  power  to  convey  Und,  an  attempted  oon- 
veyiinoe  cannot  be  ratified  by  a  sabeequent  statute. 
Lane  v.  Boulard,  15  111.  128. 

If  the  attempted  deed  by  the  married  woman  Js 
a  nullity  it  cannot  be  cured,  as  where  the  statute 
requires  her  to  convey  her  property  by  her  hus- 
band Joinlnsr  with  her  in  the  conveyance  and  the 
husband  fails  to  Join  In  the  deed,  there  is  no  deed 
and  there  can  therefore  be  nothing  to  cure.  Miller 
V.  Hine,  18  Ohio  St.  666. 

But  this  distinction  is  not  universally  followed 
for  in  Pennsylvania  it  has  been  'held  that  an  unau- 
thorized conveyance  by  a  married  woman  of  her 
separate  estate  may  be  confirmed.  Jones*  App.  67 
Pa.  800. 

It  is  competent  for  the  legislature  to  render  ille- 
flrality  of  consideration  no  defense  to  an  action  on 
any  contract.    Hill  v.  Smith,  1  Morris  (Iowa)  70. 

A  statute  prohibiting  the  defense  to  a  suit  on  a 
contract  that  it  was  made  on  Sunday,  unless  the  de- 
fendant restores  whatever  of  value  he  received 
under  the  contract,  is  not,  as  apphed  to  prior  con- 
tracts, unconstitutional  as  divesting  vested  rights* 
Berry  v.  Clary.  77  Me.  482. 

The  statutory  defense  to  a  stock-Jobbing  contract 
may  be  taken  away  by  subsequent  repeal  of  the 
statute.    Washburn  v.  Franklin,  86  Barb.  600. 

A  contract  with  a  corporation  which  is  invalid 
because  the  corporation  has  not  paid  to  the  state 
the  required  percentage  of  its  dividends,  which  fail- 
ure has  resulted  in  the  forfeiture  of  the  corporate 
franchises,  may  be  rendered  enforcible  by  a  subse- 
quent statute.  Bleakney  v.  Farmers  ft  M.  Bank,  17 
Berg,  ft  R.  64, 17  Am.  Dec.  «36. 

A  bond  invalid  when  executed  because  not  bear- 
22  L.  R.  A. 


ing  the  proper  stamp  may  be  rendered  valid  by  a 
subsequent  law  repealing  the  requirement  for  the 
stamp.    State  V.Norwood,  12 Md.  106. 

In  some  cases  It  is  held  that  the  repeal  of  a  law 
rendering  a  contract  void  will  not  validate  it.. 
Mays  V.  Williams,  27  Ala.  S87.  Such  cases,  however, 
do  not  go  far  enough  to  properly  come  within  the 
scope  of  this  note. 

Due  process  of  law. 

It  has  been  held  that  a  subscription  to  tne  stock 
of  a  corporation  which  is  invalid  when  made  be- 
cause the  requisite  percentage  was  not  paid  at  the 
time  cannot  be  validated  by  a  subsequent  statute 
dispensing  with  such  requirement,  because  it  would 
be  taking  property  without  due  process  of  law. 
New  York  ft  O.  M.  R.  Cto.  v.  Van  Horn,  67  N.  Y.  478. 

But  it  has  also  been  held  that  the  right  to  avoid  a 
contract  because  of  noncompliance  with  a  statu- 
tory requirement  cannot  be  considered  as  property* 
and  therefore  a  statute  permitting  the  affixing  at 
any  time  of  a  stamp  to  a  contracts  the  validity  of 
which  depended  upon  the  existence  of  a  stamp, 
does  not  deprive  one  of  his  property  without  due 
process  of  law,    Gibeon  v.  Hibbard,  18  Mich.  214. 

AppUeatUm  of  the  rvHes  to  acknouHedgments. 

Since  a  deed  not  properly  acknowledged  may  be 
as  inefTectual  as  a  source  of  title  as  though  the  con- 
tract of  sale  was  itself  invalid,  legislation  curing  the 
defects  may  perhaps  be  considered  with  that  vali- 
dating defective  contracts.  In  general  the  same 
rules  have  been  applied  to  both'dasses  of  defects. 

A  deed  inelfectlve  because  of  the  failure  of  the 
notary  to  affix  his  official  seal  to  the  acknowledg- 
ment may  be  cured  by  the  legislature.  Maxeyiv. 
Wise,26Ind.l. 

In  Logan  v.  Williams,  76  Bl.  176,  without  disouss- 
ing  the  constitutionality  of  the  aott  It  was  held 
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1796  the  same  body  enacted  a  statute  repeal- 
ing the  Act  of  1795,  and  declaring  it  and  all 
grants  issued  under  its  provisions  null  and 
void,  on  tlie  ground  that  its  passage  was 
procured  bj  undue  Influence  and  corruption. 
The  court  held  that  the  Act  of  1796  could  not 
be  construed  to  divest  the  title  out  of  the  de- 
fendant Peck  and  invest  it  in  the  state,  and 
rested  its  rulings  not  only  upon  tlie  clause 
of  tlie  constitution  mentioned,  but  also  upon 
more  general  principles  arising  out  of  the 
organic  law  oi  all  of  the  states.  The  court 
said  upon  this  subject:  ''To  the  legislature 
all   legislative  power  is  granted;   but  the 

auestion  whether  the  Act  of  1796,  transferring 
le  property  of  an  individual  to  the  public, 
be  in  the  nature  of  a  legislative  power,  is 
well  worthy  of  serious  reflection."  This  was 
the  earliest  intimation  that,  if  the  prohibition 
had  been  omitted  in  tlie  Federal  Constitution, 
the  legislature  of  the  state  would  have  had 
no  power  to  revoke  its  own  grant  without  the 
consent  of  innocent  persons  holding  under 
it.  It  has  since  been  held  in  the  appellate 
courts  of  the  states  generally  that  a  law 
which  provides  for  the  transfer  of  the  interest 
of  an  individual  in  land  to  another  person  or 
to  the  state,  except  for  public  purposes,  and 
upon  just  compensation,  is  void,  because  it 
is  in  conflict  with  the  provisions  of  the  or- 
ganic law  that  the  three  co-ordinate  branches 
of  the  government  should  be  kept  forever 
separate  and  distinct,  and  that  no  person 
should  be  deprived  of  his  property  but  by 
the  law  of  the  land.  Stanmire  v.  Taylor, 
y.   Benderaon,  King  ▼.   Hunter,    and 


WeMon  y.  Jokrmon,  s^fnra.  It  is  true  th«t  the 
legislature  may  alter  the  remedy  if  its  efticncy 
is  not  impaired,  or  take  it  away  if  one  that 
is  not  calculated  to  diminish  the  value  of 
the  debt  be  provided  in  place  of  it.  Long 
V.  Walker,  105  N.  C.  90,  and  the  authorities 
there  cited.  The  rules  of  evidence  may  be 
changed  by  legislative  enactment,  too ;  but 
if,  by  givine  a  retrospective  operation  to  a 
statute  passed  for  that  purpose,  it  would  di- 
vest any  right  of  property  that  had  already 
accrued,  it  sliould  be  construed  to  operate 
prospectively  only,  if  at  all.  Sedgw.  Stat.  A 
Const.  L.  p.  195.  1  Kent,  Com.  455,  says :  **  A 
retrospective  statute  affecting  and  changing 
vested  rights  is  very  generally  considered  in 
this  country  as  founded  on  unconstitutional 
principles  and  consequently  inoperative  and 
void."  After  a  legacy  had  been  bequeathed 
to  a  married  woman,  and  when,  under  the 
law  then  in  force,  the  husband  had  a  riglit 
to  it,  subject  to  certain  contingencies,  the 
legislature  of  New  York  passed  an  act  de- 
claring that  the  real  and  personal  property 
of  any  female  then  married  should  be  her 
sole  and  separate  property.  The  appellate 
court  said  :  "  The  application  of  tliis  statute 
to  this  case  would  be  a  violation  of  the  con- 
stitution of  this  state,  which  declares  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  **  WiuU 
erwU  V.  Gregg,  12  N..Y.  202,  62  Am.  Dec. 
160.  While  acknowledging  the  right  of  the 
lawmaking  power  to  pass  remedial  laws,  and 
especially  statutes  of  limitation  operating 
prospectively,  the  supreme  court  of  Pennsyl- 


tbat  an  act  to  validate  ackuowledfrments  taken  by 
an  offloer  who  had  no  authority  to  take  them  would 
have  the  effect  of  rendering  the  acknowledgment 
valid. 

And  generally  It  Is  held  that  a  defective  ac- 
knowledgment to  a  deed  may  be  validated  by  a 
legiBlative  act,  if  vested  rlghU  of  third  parties  are 
not  thereby  impaired.  Green  v.  Abraham,  43  Ark. 
4S0;  Ferguson  v.  Williams,  58  Iowa,  717;  Barton  v. 
Morris,  15  Ohio,  406 ;  Stevens  v.  Martin,  18  Pa.  101 ; 
Skellinger  v.  Smith,  1  Wash.  Terr.  870. 

Some  of  the  courts  are,  however.  Inclined  to  treat 
eurative  legislation  in  this  class  of  cases  not  as 
validating  the  contract  but  as  more  nearly  affect- 
ing the  evidence  of  title. 

It  has  been  said  that  since  the  bargainor's  title  is 
Inchoatelyfdivested  by  the  execution  of  the  deed, 
and  the  acknowledgment  of  the  execution  is  simi* 
ply  necessary  to  entitle  it  to  reirlstration,  statutes 
validating  imperfect  acknowledgments  are  not  un- 
constitutional though  retroactive,  because  they  did 
not  affect  rights  but  only  evidence  of  facts.  Mont- 
gomery V.  Hobson,  Meigs,  437. 

Id  discussing  the  question  of  the  effect  of  a  stat- 
ute curing  the  defective  acknowledgment  of  a 
4eed,  the  supreme  court  of  Iowa  said :  **  Deeds  de- 
fectively acknowledged,  or  even  without  an  ac- 
knowledgment, are  good  between  the  parties  to 
them.  The  acknowledgment  in  the  manner  re- 
quired by  law  is  eflseniial  to  admit  them  to  record 
and  make  them  notice  to  third  persons.  If  defect- 
ively acknowledged  and  third  persons  have  actual 
notice  of  their  existence,  they  are  bound  by  them.** 
Brinton  v.  Seevers,  IS  Iowa,  889. 

A  legislature  has  power  in  the  absence  of  any 
Inhibiting  constitutional  limitation  and  except  as 
against  prior  vested  rights  to  cure,  by  retroactive 
leirlsiation,  defective  acknowledgments  of  deeds  in 
all  cases  where  the  purpose  of  the  acknowledgment 
22L.RA. 


is  the  admission  of  the  Instrument  acknowledired 
to  record  or  its  use  in  evidence.  Summer  v.  Mit- 
chell, 14  L.  R.  A.  815, 29  Fla.  179. 

There  has  been  some  tendency  to  make  a  distinc- 
tion between  deeds  of  married  women  and  those  of 
other  persons. 

In  Grove  v.  Todd,  41  Md.  883,  20  Am.  Rep.  78,  a 
man  and  wife  had  executed  a  deed  of  his  proper- 
ty which  was  acknowledged  before  an  officer  hav- 
ing no  authority  to  take  the  acknowledgment. 
Subsequently  an  act  was  passed  validating  defect- 
ive acknowledgments  and  the  court  in  discussing 
the  application  of  such  act  to  the  deed  in  question 
said  that  **  since  the  husband  mlirht  at  common 
law  make  a  deed  without  an  acknowledgment,  the 
curative  act  would  operate  against  him  and  his 
heirs,  but  that  since  a  wife  cannot  make  a  deed  ex- 
cept in  a  particular  mode  not  complied  with  in 
this  case,  her  attempted  deed  was  no  more  thHn  a 
blank  piece  of  paper,  and  that  upon  the  death  of 
her  husband  her  right  to  dower  became  vested  and 
could  not  be  divested  by  a  subsequent  act  attempt- 
ing to  validate  the  acknowledgment. 

An  acknowledgment  by  a  nmrried  woman  to  a 
deed  of  her  husband^s  property,  which  fails  to 
state  that  she  releases  her  dower  right  in  the  prop- 
erty when  the  statute  requires  such  a  statement, 
cannot  be  cured  by  a  subsequent  statute,  because 
her  dower  right  Is  a  vested  right  and  can  only  be 
divested  by  her  own  act  in  the  mode  prescribed  by 
the  law,  or  by  doing  some  act  which  the  law  has 
declared  shall  be  attended  with  a  forfeiture  of  the 
lights    Russell  v.  Rumsey,  86  Bl.  882. 

But  a  majority  of  the  cases  seem  to  hold  that  if 
there  is  nothing  more  than  a  defective  acknowl- 
edgment it  may  be  cured. 

Some  early  Ohio  cases  held  that  the  legislature 
cannot  enact  a  law  which  shall  pass  the  land  of  a 
married  woman  by  an  instrument  not  bmding  on 
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vania  said:  ''It  would  be  contrary  to  tbe 
spirit  of  legislation  in  PeDnsylvania  from 
the  date  of  its  cbarter  to  tlie  statute  in  ques- 
tion to  deprive  a  man  of  liis  land  instan- 
taneously under  tbe  pretense  of  limiting  tbe 
period  within  which  he  should  bring  bis  ac- 
tion." likikin  V.  Itaub,  12  Serg.  &  R.  340. 
In  OreenougJi  ▼.  Oreenough,  11  Pa.  494,  51 
Am.  Dec.  567,  Chief  Justice  Gibson  dis- 
cussed a  statute  which  changed  the  rules  of 
evidence  by  providing  that  every  last  will 
and  testament  made  and  not  finally  adjudi- 
cated prior  to  the  passage  of  the  act,  to  which 
the  testator  had  made  his  mark  or  directed 
his  name  to  be  written,  should  be  deemed 
valid,  and  admitted  to  probata  on  proof  of 
the  fact.  The  learned  judge  said  that  the 
law  was  "destitute  of  retroactive  force,  not 
only  because  it  was  an  act  of  judicial  power, 
but  because  it  contravened  the  constitutional 
provision  that  no  man  should  *be  deprived 
of  life,  liberty,  or  property  except  by  the 
law  of  the  land.'"  Our  statute  is  one  pro- 
viding for  a  different  mode  of  establishing  a 
deed  or  contract  which  may  infuse  life  into 
a  contract  void  at  the  option  of  the  party  to 
be  charged,  just  as  that  act  proposed  to  make 
operative  a  void  will. 

In  this  state  it  has  been  settled  that  the 
legislature  is  not  empowered  to  pass  an  act 
that  provides  for  depriving  a  person  of  his 
property  in  an  unexpired  term  of  ofiice  even 
by  a  general  law  or  amendment  to  the  con- 
stitution prescribing  a  different  mode  of  elec- 


tion, or  by  creating  a  new  office,  and  turning 
over  the  emoluments  and  perquisites  belong- 
ing to  the  officer  during  the  residue  of  his 
term  to  the  Incumbent  of  the  newly  created 
place,  because  an  officer  has  a  vested  right 
in  his  office  for  the  term  prescribed  by  law. 
Hoke  V.  Henderson,  and  King  v.  Hunter,  SU' 
pra.  In  Den  v.  Fop,  5  N.  C.  87,  this  court 
held  that,  where  escheated  land  had  vested  in 
the  trustees  of  the  university,  the  legislature 
was  restrained  by  the  clause  of  the  Constitu- 
tion (art.  1,  §  17)  which  declared  that  no  per- 
son ought  to  be  deprived  of  property  but  by 
the  law  of  the  land  from  passing  an  act  to  take 
away  from  that  institution  the  escheated  land 
donated  to  it  by  a  former  statute.  In  SuUan 
V.  Askew,  66  N.  C.  172,  8  Am.  Rep.  500,  and 
in  Wesson  v.  Johnson,  66  N.  C.  189,  it  was 
held  that  where  the  land  was  acquireid  by  tbe 
husband,  and  the  marriage  was  contracted  be- 
fore the  passage  of  the  Act  of  1868,  restoring 
to  married  women  their  common- law  right  of 
dower,  that  statute  would  not  be  construed 
to  operate  retroactively,  t>ecause  to  give  such 
effect  to  it  would  interfere  with  the  vested 
right  of  the  husband  to  alien  without  the 
consent  of  the  wife,  and  to  pass  an  estate  in 
the  land  free  from  incumbrance  of  an  inchoate 
dower  right.  So  that  this  court  has,  in  these 
cases  also,  distinctly  held  that  no  law  can  be 
so  construed  as  to  take  property  from  one 
person,  except  for  public  use,  and  after  mak- 
ing just  compensation,  and  give  it  to  another, 
or  to  incumber  the  property  of  one  person  by 


her  at  the  time  of  Its  ezeoutlon.  Good  v.  Zeroher, 
12  Ohio,  384;  SUUman  v.  Cummins,  18  Ohio,  116. 
But  these  oases  were  overruled  in  Ghesnut  v. 
Shane,  16  Ohio,  600.  47  Am.  Deo.  887. 

And  DOW  It  is  held  that  a  defective  acknowledg- 
ment of  a  married  woman  may  be  cured.  Deniren- 
taart  V.  Cracraf  t,  86  Ohio  St.  S40. 

The  omission  of  an  officer  to  certify  tbe  separate 
examination  of  the  wife  may  be  cured.  Kilboum 
V.  Fury,  26  Ohlr>  St.  168. 

A  statute  valldatlnflr  the  acknowledgment  of 
deeds  of  married  women  is  not  void  as  divestinfir 
vested  rights.    Johnson  v.  Riohardson,  44  Ark.  385. 

The  failure  to  state  in  the  certificate  of  acknowl- 
edgment that  the  contents  of  the  deed  were  made 
known  to  tbe  grantor,  a  married  woman,  may  be 
lawfully  cured.  Bamet  v.  Barnet,  16  Serg.  ft  B.  72, 
16  Am.  Bee.  516 ;  Tate  v.  Stooltzfoos,  16  Serg.  ft  B. 
86. 16  Am.  Dec.  546. 

The  certiHoate  of  acknowledgment  to  the  deed 
of  a  married  woman  may  properly  be  amended  so 
as  to  give  validity  to  it.  Stroud  v.  McDaniel,  12 
Lea.  617. 

An  imperfect  acknowledgment  by  a  married 
woman  may  be  ratified.  Matthewson  v.  Spencer,  8 
Sneed,  613 ;  Rainey  'v.  Gk)rdon,  6  Humph.  845. 

Though  the  statute  must  be  complied  with  In  or- 
der  to  pass  title  to  a  married  woman^s  separate 
property,  it  does  not  ueoessarily  follow  that  an  in- 
strument willingly  executed  by  her  and  actually 
acknowledged  as  required  by  law  is  absolutely  void 
simply  because  of  the  offlcer*R  failure  to  make  the 
proper  certificate,  which  the  facts  authorized  and 
which  the  law  required  him  to  make,  and  a  statute 
may  properly  authorlEe  the  correction  of  the  cer- 
tificate.   Johnson  v.  Taylor.  60  Tex.  860. 

ApiHieation  of  the  rules  to  contracts  unenforceable 
because  usurious. 
In  Bwell  V.  Daggs,  108  U.  S.  142,  27  L.  ed.  682,  tbe 
court,  discussing  the  effect  upon  prior  contracts  of 
22  L.  R.  A. 


a  law  forbidding  the  defense  of  usury,  states  that 
such  laws  have  been  upheld  as  against  all  objec- 
tions as  depriving  parties  of  vested  rights  or 
impairing  the  obligation  of  contracts;  that  the  priv- 
ilege of  resisting  payment  belonged  to  the  reme- 
dy and  formed  no  element  in  the  rights  inhering 
In  the  contract ;  and  that  tbe  right  which  the  cura- 
tive or  repealing  act  takes  away  is  the  right  In  tbe 
party  to  avoid  bis  contract,— a  naked  legal  right 
which  it  is  usually  unjust  to  insist  upon  and  whioh 
no  constitutional  provision  was  ever  designed  to 
protect. 

A  statute  taking  away  the  defense  of  usury  will 
not  be  declared  invalid  either  on  the  ground  that 
it  makes  contracts  good  that  were  before  illegal, 
or  on  the  ground  that  it  impairs  vested  rights. 
Woodruff  V.  Scruggs,  27  Ark.  26, 11  Am.  Rep.  777. 

A  statute  prohibiting  setting  up  the  defense  of 
usury  is  not  unconstltutlonaL  Danville  v.  Pace, 
25  Gratt.  1, 18  Am.  Rep.  668. 

And  the  weight  of  authority  Is  that  in  the  ab- 
sence of  a  constitutional  provision  prohibiting  the 
passage  of  retrospective  laws,  a  contract,  void  for 
usury,  may  be  validated.  Savings  fiank  of  New 
Haven  v.  Bates.  8  Conn.  606 ;  Mechanics  ft  W.  Mut. 
Sav.  Bank  ft  Bldg.  Asso.  v.  Allen,  28  Ck>nn.  97; 
Welch  V.  Wads  worth,  80  Conn.  140,  70  Am.  Dec.  239; 
Andrews  v.  Russell.  7  Blackf .  474 ;  Hays  v.  Walker, 
Id.  540 ;  Grimes  v.  Doe,  8  Blackf.  871 ;  Wood  v.  Ken- 
nedy, 19  Ind.  68 ;  Perrin  v.  Lyman,  82  Ind.  16 ; 
Baugherv.  Nelson,  9  GUI,  290, 62  Am.  Deo.  604;  Wil- 
son V.  Hardesty,  1  Md.  Ch.  66 ;  Curtis  v.  Leavltt,  16 
N.Y.9. 

Some  of  the  usury  laws  have  not  avoided  the 
contract  but  have  simply  declared  a  forfeiture. 
In  respect  to  such  a  law  it  has  been  held  that  a  law 
permitting  the  recovery  of  the  legal  rate  of  inter* 
est  upon  a  contract  entered  into,  when  a  law 
declaring  a  forfeiture  of  three  times  tbe  interest 
reserved  in  case  of  usury  takes  away  no  rested 
right,  for  the  law  recognizes  no  such  right  in 
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giviDg  another  such  right  or  interest  In  it  as 
will  interfere  with  his  pre- existing  newer  to 
alien.  Mugfui$  y.  Hodaes,  102  N.  C.  "236.  In 
Leak  v.  Oay,  107  N.  C.  478,  it  was  said  that 
""when  the  effect  of  a  law  is  to  divest  the 
vested  right  of  property,  except  for  the  use 
of  the  public,  and  then  only  after  providing 
for  payment  of  its  value,  it  will  be  declared 
void."  In  the  case  of  Stanmire  v.  Taylor,  48 
K.  C.  207,  it  appeared  that  the  legislature 
bad  passed  an  act  purporting  to  give  validity 
to  a  certain  grant  theretofore  issued,  but 
wiiich  had  been  declared  void  bv  the  court 
in  Stanmire  y.  P(nceU,  85  N.  C."  812.  The 
act  was  passed  by  the  General  Assembly  in 
October,  1852  (after  this  court,  in  June  pre- 
vious, had  declared  the  grant  relied  on  by 
the  plaintiff  in  tlie  then  pending  suit  to  be 
void),  and  provided  that  the  grant  should 
be  thereby  validated  and  declared  "good  and 
effectual  to  pass  all  the  right  of  the  state  in 
and  to  the  said  land,  any  law  to  the  contrary 
notw  ithstanding. "  The  defendant  held  under 
a  subsequent  valid  grant  from  the  state. 
Chief  Justice  Nash,  delivering  the  opinion  of 
the  court,  said :  **  If  the  Act  of  1852  [declar- 
ing plaintiff's  grant  valid]  was  intended  to 
give  life  to  the  void  grant  under  which  the 
plaintiff  claims  the  premises,  by  giving  a 
construction  to  it,  the  act  was  a  judicial  one, 
which  it  was  not  in  the  power  of  the  legisla- 
ture to  pronounce.  If  it  be  considered  purely 
a  legislative  grant  to  the  lessor  of  the  plain- 


tiff, then  it  Tiolates  the  contract  it  made 
with  the  defendant  Taylor,  and  is  void." 

It  is  contended,  however,  that  the  legisla- 
ture has  the  power  to  pass  remedial  acts,  and 
especially  is  authorized  to  so  alter  the  rules 
of  evidence  as  to  afford  relief  to  litigants. 
But  the  limit  to  such  authority  is  transcend- 
ed, said  Judge  Seawell,  when  a  law  is  enacted 
which  in  its  enforcement  has  the  effect  of  de- 
priving **  one  individual  of  his  property  with- 
out his  consent  and  without  compensation, 
and  transferring  it  to  another."  Robinson  v. 
Barfield,  supra.  The  principle  governing 
this  controversy  was  as  clearly  stated  by 
Judge  Daniel,  in  an  opinion  delivered  in  the 
same  case,  when  he  said  that  *'the  transfer 
of  property  from  one  individual,  who  is  the 
owner,  to  another  individual,  is  a  judicial, 
not  a  legislative,  act.  When  the  legislature 
presumes  to  touch  private  property  for  any 
other  than  public  purposes,  and  then  only  in 
case  of  necessity,  and  upon  rendering  full 
compensation,  it  will  behoove  the  judiciary 
to  check  its  eccentric  course  by  refusing  to 
give  any  effect  to  such  acts." 

We  think  that  where  a  deed  or  contract 
purporting  to  convey  passes  an  equitable  in- 
terest in  land,  it  is  not  upon  its  face  void, 
and  the  legislature  has  the  power  to  enact 
remedial  laws  regulating  the  probate  and 
registration  of  such  instruments,  though  the 
incidental  effect  may  be  to  admit  to  registra- 
tion a  deed  or  contract  which  could  not  pre- 


penalties,  and  It  does  not  violate  the  obligation  of 
a  contract.    Farmelee  v.  Lawrence,  48  IlL  881. 

There  are,  however,  decisions  on  the  other  side 
of  this  question.  In  Florida  a  statute  invalidatingr 
usurious  ooDtracts  was  repealed,  and  the  court  In 
discussioff  the  effect  of  the  repealing  statute  on 
prior  contracts  said:  ^  Would  we  not  by  applying 
the  principle  contended  for  give  the  repealing  taw 
an  ex  pott  faeto  operation  and  really  impait  the 
obligation  of  contracts?  Is  not  the  exoneration 
by  virtue  of  the  law  governing  the  contract  at  the 
time  it  was  entered  into  a  right  vested  by  the  law 
of  the  land  and  can  it  now  be  divested  by  posterior 
leglsUition,— and  the  contract  was  not  enforced 
although  there  was  nothing  in  that  case  to  show 
that  there  was  anything  more  than  a  simple  repeal 
of  the  statute,  with  no  intention  on  the  part  of  the 
legislature  to  validate  prior  contracts.  Mitchell  v. 
Doggett  1  Fla.  856. 

If  a  statute  makes  void  a  contract  in  which  usury 
is  reserved,  the  contract  cannot  be  validated  by  a 
subsequent  statute.    Morton  v.  Rutherford,  18 

Wl8.»0. 

A  oontract  entered  into  while  a  law  is  in  force, 
which  provides  that  if  usury  is  reserved  only  the 
amount  actually  loaned  may  be  recovered  back, 
eannot  be  made  enforceable  for  the  full  amount  of 
both  principal  and  Interest  by  the  passage  of  a 
subsequent  statute.  GiUiland  v.  Phillips.  1  6.  C. 
N.6.1S8. 

And  the  course  of  dealings  between  the  parties 
may  have  vested  a  right  which  cannot  be  subse- 
quently taken  away. 

When  a  aettlement  is  made  of  the  amount  due 
under  a  usurious  contract,  and  the  right  to  recover 
back  the  amount  of  overpayment  because  of  usury 
has  become  fixed,  the  right  cannot  be  taken  away 
by  subsequent  legishition.  Wiliiar  y.  Baltimore 
Butchers  Loan  ik  A.  Asso.  45  Md.  546. 

ConfUet  with  judidai  power, 
A  prlyate  act  that  certain  deeds  of  married 
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women  shall  be  deemed  and  taken  to  be  effectual 
in  law  Is  void,  as  interfering  with  the  powers  of  the 
judiciary.    Robinson  v.  Barfleld,  6  N.  C.  890. 

An  act  attempting  to  validate  defective  acknowU 
edgments  to  deeds  of  married  women  i8.invalid  as 
attempting  to  break  down  the  dividing  wall  be- 
tween the  legislative  and  Judicial  departments  of 
government  in  declaring  not  only  what  the  law  is 
but  what  it  has  been;  as  depriving  the  citizen  of 
property  without  due  process  of  law;  and  as  divest- 
ing vested  rights.  Alabama  L.  Ins.  &  T.  Co.  v. 
Boykin,88Ala.610. 

Bights  of  third  persons  cannot  be  impaired. 

Acts  curing  defective  acknowledgments  cannot 
interfere  with  the  rights  of  third  persons  vested  at 
the  time  of  their  passage.  McGehee  v.  McKenzie, 
48  Ark.  156. 

Rights  of  third  persons  which  have  actually 
vested  cannot  be  cut  off  by  a  statute  curing  de- 
fective acknowledgments  in  a  deed.  Brinton  v. 
Seevers,  12  Iowa,  888. 

The  deed  of  a  married  woman  holding  property 
under  a  will  which  limits  it  to  her  separate  use  and 
to  her  heirs,  and  expressly  states  that  she  shall 
have  no  power  to  sell,  cannot  be  confirmed  by 
subsequent  legislation  so  as  to  cut  off  the  rights  of 
her  children.    Shonk  v.  Brown,  61  Pa.  387. 

A  conveyance  cannot  be  validated  so  as  to  cut 
off  the  subsequently  acquired  rights  of  third  par- 
ties. Melghen  v.  Strong,  6  Minn.  177,  80  Am.  Decu 
441;  Thompson  v.  Morgan,  6  Minn.  292. 

But  it  has  been  held  that  a  curative  act  throws  on 
the  subsequent  purchaser  the  burden  of  showing 
that  he  purchased  bona  fide  and  without  notice. 
Fogg  V.  Holoomb,  64  Iowa,  621. 

And  in  Joumeay  v.  Gibson,  66  Pa.  57,  it  is  decided 
that  a  defectively  acknowleged  mortgage  which  is 
placed  on  record  may  be  made  effectual  so  as  to  cut 
off  the  rights  of  third  persons  acquired  after  the 
record  by  a  statute  passed  subsequently  to  the 
acquisition  of  such  rights.  H.  P.  F. 

^  Digitized  by  ^OOgie 


886 


NOBTil  CaBOLINA  SUPKSIIB  COUBT. 


May. 


viously  be  proTen,  and  to  enable  the  person 
claiming  under  it  to  use  it  in  establisliing 
bis  title.  It  has  been  suggested,  however, 
thai  the  legislature  has  the  power  to  give 
efficacy  retrospectively  to  contracts  like  that 
under  consideration,  which  have  been  so  often 
declared  void  for  uncertainty,  because  it  has 
also  been  held  that  they  were  Toid  at  the 
election  of  the  person  to  be  bound  thereby 
(just  as  in  the  case  where  the  agreement  is 
merely  verbal),  and  that,  being  voidable, 
the  legislature  had  the  power  to  impart 
vitality  to  them.  But  we  do  not  think  that 
the  line  of  demarcation  which  indicates  the 
limit  of  legislative  authoritv  can  be  made  to 
depend  upon  the  question  whether  the  agree- 
ment is  void  or  voidable.  The  deed  of  a 
married  woman  is  void;  that  of  an  infant 
void  at  his  option  on  arriving  at  maturity ; 
and  the  leading  authorities  concur  in  sus- 
taining the  general  proposition  that  the  con- 
tracts of  infants  are  voidable  only ;  yet  It 
will  not  be  contended  that  a  statute  allowing 
all  conveyances  theretofore  made  by  infants 
to  be  registered,  and  declaring  them  effectual 
to  pass  tJie  land  described  in  them,  would 
be  hold  constitutional,  so  as  to  divest  title 
out  of  such  infants  withi^ut  their  consent. 
How  can  such  a  statute  be  distinguished  from 
one  which  operates  to  divest  title  out  of  a 
party  against  his  will  because  he  has  signed 
a  paper  or  entered  into  a  verbal  agreement 
which  the  law  declares,  just  as  in  the  case 
of  an  infant,  has  passed  no  interest,  legal  or 
equitable,  in  the  land  which  purports  to  be 
the  subject  of  the  agreement?  An  un- 
registered deed,  executed  with  all  of  the 
formalities  prescribed  by  law,  convejrs  an 
equity  which  would  descend  to  the  heirs  of 
the  grantee.  A  law  which  gives  efficacy  to 
the  probate  of  such  a  deed  merely  provides 
for  transferring  the  legal  estate  by  certain 
proof  to  the  person  who  had  previously  been 
the  real  owner  in  equity.  It  transfers  the 
legal  estate  to  such  equitable  owner,  as  did 
the  statute  of  uses,  but  it  does  not  disturb 
the  vested  beneficial  right.  If,  in  that  case, 
the  deed  were  ineffectual  upon  its  face  to 
pass  any  interest,  leeal  or  equitable,  no  re- 
medial statute  could  impart  efficacy  to  it. 
Robinson  v.  Barfield,  supi^d.  It  would  seem, 
therefore,  more  accurate  to  declare  that  the 
power  to  enact  remedial  statutes  giving  effect 
to  contracts  for  the  sale  and  conveyances  of 
land  extends  only  to  those  cases  where  the 
grantee  or  other  person  deriving  benefit  from 
Uieir  enforcement  had,  previous  to  the  passage 
of  the  law,  an  equitable  right,  and  not  to 
cases  where  the  policy  of  the  law  or  the  ex- 
press provision  of  a  statute  had  prevented  the 
transmission  of  any  interest  whatever  by  the 
instrument  or  agreement  relied  on.  Contracts 
are  made  with  a  view  to  the  legislative  au- 
thority to  provide  for  provine  in  the  readiest 
manner  that  the  parties  actually  entered  into 
them,  but  the  parties  are  not  deemed  to  have 
acted  in  reasonable  contemplation  of  such  an 
alteration  in  the  law  as  to  change  its  policy, 
and  thereby  transfer  both  the  legal  and  equi- 
table estate  in  land  without  the  consent  of  the 
owner.  As  the  case  involves  an  important 
principle,  it  may  not  be  improper  to  cite 
numerous  additional  authorities  from  the  ap- , 
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pellate  courts  of  many  of  the  states,  in  which 
an  effort  has  been  made  to  fix  and  determine 
the  limit  to  the  authority  to  pass  remedial 
laws. 

In  Alter*$  App.,  67  Pa.  841,  5  Am.  Rep. 
438,  the  supreme  court  of  Pennsylvania  de- 
clared it  incompetent  for  the  legislature  Uy 
empower  the  courts  to  correct  a  mistake  ia 
a  testator's  will  which  rendered  it  inopera- 
tive, and  thereby  deprive  his  heirs-at-law 
of  property  that  had  descended  to  them.  In 
another  case  it  was  held  by  the  court  of 
Nevada  that,  where  a  testator  left  no  heirs, 
the  legislature  had  power  to  waive  the  right 
of  the  state  to  take  his  property  as  an  escheat 
by  validating  a  will  in  favor  of  his  devisees, 
but  could  not  have  divested  the  title  of  his^ 
heirs-at-law  if  any  had  been  known.  220^ 
Slicknoth,  7  Nev.  229.  In  Hcubrouek  v.  Mil- 
waukee,  18  Wis.  87,  80  Am.  Dec.  718,  tiiat 
eminent  jurist  Chirf  Justice  Dixon,  in  dis- 
cussing an  act  to  validate  a  contract,  void 
when  executed,  for  want  of  power  in  the  city 
authorities  of  Milwaukee,  said :  "  A  contmct 
void  for  want  of  capacity  in  one  or  both  of 
the  contracting  parties  to  enter  into  it  is  as 
no  contract ;  and  to  admit  that  the  legislature, 
of  its  own  choice,  and  against  the  wishes  of 
either  or  both  of  the  contracting  parties,  can 
give  it  life  and  vigor,  is  to  admit  that  it  is 
within  the  scope  of  legislative  authority  ta 
divest  settled  rights  of  property,  and  to  take 
the  property  of  one  individual  or  corporation 
and  transfer  it  to  another."  It  should  bo 
noted  that  the  deed  in  that  case  was  void  at 
the  election  of  the  city.  See  also  Mills  ▼. 
marleton,  29  Wis.  418,  9  Am.  Rep.  578. 
Where  a  conveyance  is  yoid  for  want  of  power 
in  the  grantor  to  convey  the  estate  that  it 
purports  to  pass,  it  cannot  be  validated  by 
statute.  8honk  v.  Brown,  61  Pa.  827.  It  ha» 
beefL  held  that  a  lease  void  under  the  statute 
cannot  be  validated  bv  the  receipt  of  rent. 
Sedgw.  &  W.  Trial  olf  Title  to  Lands,  879, 
and  notes.  When  the  subsequent  ratification 
by  the  contracting  party  cannot  give  validity 
to  an  agreement  to  rent  because  it  is  void 
under  this  same  statute  of  frauds  it  is  difficult 
to  understand  how  the  legislature,  despite 
the  protest  of  the  parties  to  a  deed  and  their 
privies,  can,  bv  altering  the  rules  of  evi- 
dence,  restore  it  to  life.  In  Underwood  ▼. 
Lilly,  10  8erg.  &  R.  99,  the  supreme  court 
of  Pennsylvania  said  ''that  the  retrospective 
operation  of  laws  would  be  supported  when 
they  impair  no  contract  or  disturb  no  vested 
right,  but  only  vary  remedies,  cure  defects 
in  proceedings  otherwise  fair,  which  do  not 
vary  existing  obligations  contrary  to  their 
situation  when  entered  into  and  when  pros- 
ecuted. **  The  supreme  court  of  New  Hamp- 
shire held  that  the  legislature  had  no  power, 
as  against  parties  not  assenting,  to  validate 
a  fraudulent  sale  of  corporate  property. 
White  Mountains  R.  R.  v.  Wiite  Mountains 
{N,  H.)  R.  R.  50  N.  H.  50. 

To  declare  by  statute,  in  terms  that  Mrs. 
Calloway  intended  to  convey  when  she  act- 
ually aliened  nothing,  woula  be  a  legislative 
usurpation  of  judicial  power ;  and  to  change 
the  general  remedy  applicable  to  pre-existing 
contracts  so  as  to  pass  an  estate  now,  when 
no  equitable  right  vested  in  Harris  at  the 
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time  of  the  execution  of  the  paper,  even  if 
it  be  accomplished  by  modifyin^c  the  rules 
of  evidence,  would  be  to  disturb  a  vested 
right  by  transferring  the  land  without  com- 
pensation to  the  owner  from  whom  it  is  taken 
after  it  had  been  aliened  to  a  purchaser  for 
value.  Norman  v.  Heist,  5  Watts  &  S.  171, 
40  Ajn.  Dec.  493.  There  is  a  general  presump- 
tion against  the  retroactive  operation  of  stat- 
utes, and  thev  will,  in  cases  like  that  at  bar, 
where  it  will  impair  vested  rights  to  apply 
them  to  past  transactions,  be  construed  to 
affect  rights  accruing  after  their  enactment. 
Endlich,  Interpretation  of  Statutes,  §§  271- 
274;  Richardson  r.  Oook,  37  Vt.  599,  88  Am. 
Dec.  622. 

Where  deeds  are  executed  by  virtue  of  a 
Judicial  decree,  and  are  voidable  only,  not 
void,  by  reason  of  some  irregularity  grow- 
ing out  of  a  failure  to  follow  the  mode  of 
procedure  prescribed  by  law  in  the  conduct 
of  the  action  or  proceeding,  it  is  clearly  com- 

J»etent  to  cure  such  defects  by  remedial  le^is- 
ation ;  and  where  the  action  or  proceed  mg 
has  been  instituted  and  prosecuted  in  good 
faith,  it  is  not  only  eminently  just,  but  it 
serves  the  important  end  of  perserying  the 
public  confidence  in  the  stability  of  judg- 
ments of  the  courts,  to  resort  to  the  lawmak- 
ing power  for  such  rel ief .  Hence  the  curat!  ve 
acts,  affecting  irregularities  in  special  pro- 
ceedings, have  been  upheld  by  the  courts,  as 
they  cannot  be  collaterally  impeached,  and 
are  voidable  only  in  the  absence  of  such 
remedial  acts  at  the  instance  of  a  party  to 
them  ;  not  void.  Edwa/rds  v.  Moore,  99  N. 
C.  1 ;  Wa/rd  v.  Ixmndes,  96  N.  C.  867 ;  BeU 
▼.  Kin§,  70  N.  C.  380 ;  Herring  v.  Outlaw, 
Id.  334.  In  such  cases  the  curative  statute 
divests  no  vested  right,  because  the  theory 
of  the  decisions  upon  the  subject  has  always 
been  that  an  estate  vests  under  the  decree, 
subject,  however,  to  be  avoided  in  the  ab- 
sence of  legislation  on  notice  of  a  party  to 
the  proceeding,  or  to  be  validated  and  made 


conclusive  on  the  parties  bv  a  proper  statute. 
Moore  v.  Qidney,  76  N.  C.  84.  Such  proceed- 
ings differ  widely  from  contracts  of  infants, 
or  such  as  are  not  enforceable  under  the  stat- 
ute of  frauds.  In  the  one  instance  a  prima 
facie  title  passes,  though  it  is  defeasible ;  in 
the  other  the  contract  is  unlawful  in  its  in- 
cipiency, — passes  nothing.  The  one  is  valid 
until  it  is  avoided ;  the  other  is  void  until 
it  is  validated.  Parties  are  supposed  to  con- 
tract with  reference  to  the  power  of  the 
lawmakers  to  withdraw  the  mere  right  to 
avoid,  but  not  in  contemplation  of  the  enact- 
ment of  a  statute  which  would  operate  as  a 
compulsorp^  ratification,  and  divest  a  vested 
interest  without  the  consent  of  him  who 
holds  it.  It  is  like  the  distinction  between 
destroying  a  mere  right  or  possibility,  which 
must  have  been  expected  when  it  was  created, 
and  the  taking  of  an  interest  in  land  with- 
out compensation.  Bass  v.  Boanoke  Nav.  d 
W.  P.  Co.,  Ill  N.  C.  439.  19  L.  R.  A.  247. 
Thus  the  distinction  between  this  line  of 
cases  and  those  in  which  the  right  of  recovery 
depends  upon  giving  effect  to  a  deed  or  con- 
tract that  has  once  bSen  on  its  face  absolutely 
void,  or  voidable  at  the  election  of  the  party 
to  be  bound,  because  executed  contrary  to  the 
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prohibition  of  a  statute  or  not  In  the  only 
mode  declared  by  it  to  be  sufficient,  or  in 
violation  of  a  rule  declared  by  public  policy. 
In  Oondry  v.  Cheshire,  88  N.  0.  375,  it  was 
held  that  a  void  judgment  could  be  attacked 
without  any  direct  proceeding  to  vacate  it. 
Doyle  V.  Brown,  72  N.  0.  393 ;  Stallings  v. 
Ghully,  48  N.  C.  344. 

The  statutes  that  provide  for  supplying 
lost  records  are  also  within  the  scope  of  leg- 
islative authority,  because  they  only  give  to 
certain  persons  the  means  of  setting  up  and 
establishing  valid  titles,  and  the  parties  who 
actually  aliened  and  passed  title  to  them 
cannot  complain  because  all  riffht  has  already 
been  divested  out  of  them,  and  they  are  pre- 
sumed to  have  conveyed  with  reference  to  the 
legislative  power  to  provide  for  restoring  the 
evidence  of  what  had  been  actually  accom- 
plished, not  simply  attempted,  in  the  face 
of  a  statute  declaring  the  attempt  in  advance 
ineffectual.  Adle  v.  Sherwood,  3  Whart.  484. 
As  we  have  already  stated,  after  a  deed  has 
been  executed,  if  it  be  valid  upon  its  face, 
the  grantee  tiJses  an  equitable  estate  under 
it,  till  by  force  of  registration  (which  is  our 
modern  substitute  for  livery  of  seisin)  the 
legal  estate  vests  in  him.  He  being  the 
owner  in  equity,  it  is  no  interference  with 
vested  rights  to  provide  by  law  a  more  con- 
venient mode  of  proving  the  execution,  or  to 
ratify  a  probate  that  is  informal,  or  was 
taken  by  an  officer  not  empowered  to  do  so^ 
but  who  mistook  his  power.  Freeman  v.  Per- 
son, 106  N.  C.  251 ;  White  v.  Connelly,  105 
N.  C.  65 ;  Young  v.  Jackson,  92  N.  C.  144 ; 
Tatom  V.  White,  95  N.  C.  453.  The  probate, 
is  but  an  ex  parte  ascertainment,  by  author- 
ity of  law,  that  the  instrument  registered  is 
authentic  ( Young  v.  Jackson,  supra) ,  and  doeft 
not  conclude  the  parties  to  it  as  to  its  legal 
effect.  It  is  competent  for  the  legislature  to 
cure  a  defective  probate  where  the  instru- 
ment has  already  been  recorded,  as  It  is  to- 
prescribe  the  mode  of  proving  in  future ;  and 
parties  contract  with  a  view  to  the  possible, 
if  not  probable,  exercise  of  this  power.  Thr 
legislature  is  empowered,  unquestionablv, 
to  pass  a  law  extending  the  statute  of  limit- 
ation, or  making  the  time  shorter,  if  a  rea- 
sonable time  is  given  for  the  commencement 
of  an  action  before  the  bar  takes  effect. 
Strickland  v.  Drauglian,  91  N.  C.  108.  Thfr 
principle  announced  in  this  case  is  not  in- 
consistent with  the  doctrine  (laid  down  in 
Eakin  v.  Baub,  supra)  that  a  man  cannot  be 
deprived  of  his  land  ** instantaneously  under' 
the  pretense  of  limiting  the  period  in  which 
he  should  bring  his  action."  Neither  can  he 
be  instantaneousljy  robbed  of  his  property,  the 
possession  of  which  he  is  about  to  recover  in 
the  courts,  under  the  guise  of  modifying  the 
rules  of  evidence.  So  the  principle  decided 
in  Alexander  v.  McDowell  County  Comrs., 
70  N.  C.  208,  has  no  bearing  upon  this  case. 
Where  one  holds  what  purports  to  be  a  con- 
tract made  on  behalf  of  the  state  by  an  agent, 
but  which  is  in  reality  void  for  want  of 
authority  in  the  agent  to  bind  the  state,  the 
legislature  has  the  power  to  assume  the  ob- 
ligation, just  as  it  could  have  provided  for' 
payment  of  the  claim  if  no  agreement  had 
been  entered  into.  *^ Municipal  corporations 
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Are  mere  ageDcles  of  the  state,  tlirough  which 
the  sovereign  acts  in  matiers  of  social  con- 
cern." Basav,  BoatiokeNav,  d  W.  R  R.  Co., 
supra;  Sutherland,  Stat.  Constr.  g  488.  The 
right  to  limit  involves  the  power  to  dispense 
with  limitations.  Ibid.  But  the  legislature 
cannot  take  the  property  of  one  man  and  give 
it  to  another,  though  an  attempt  maj  be  made 
to  transfer  it  by  a  judicial  proceeding, —as 
by  a  sheriff's  sale.     Id.  §  484,  and  note. 

Where  a  pai*ty  prays  an  appeal  to  an  appel- 
late court,  the  judgment  of  the  court  below 
is  thereby  yac^ited,  subject  to  the  condition 
that  he  shall  perfect  his  appeal  either  under 
any  law  existing  when  he  appeals,  or  that 
may  be  enacted  before  his  cause  is  heard  in 
the  appellate  court;  and  a  curative  act 
which  ^ives  him  a  status  in  the  higher  court 
is  considered  to  have  been  in  contemplation 
of  the  parties  at  all  times,  and  divests  no 
title,  but  simply  provides  the  means  of  fairly 
ascertaining  the  rights  of  the  litigants. 
Walker  v.  JSeott,  104  N.  C.  481.  Judge  Cooley 
says  (Const.  Lim.  871),  in  treating  of  irreg- 
ularities that  may  be  cured  by  statute :  "  And 
If  the  irregularity  consists  in  doing  some  act, 
or  in  the  mode  or  manner  of  doing  some  act, 
which  the  legislature  mif^ht  have  made  im- 
material by  prior  law,  it  is  competent  to 
make  the  same  immaterial  by  subsequent 
law."  But  where  the  defect  which  the  act 
seeks  to  remedy  affects  the  jurisdiction  of  the 
court,  it  is  in  violation  of  fundamental  prin- 
ciples to  give  it  a  retrospective  effect.  Ibid. 
The  learned  judge  must  not  be  understood 
as  maintaining  that  the  legislature  has  the 
power  to  pass  any  retroactive  remedial  law 
that  it  would  have  been  within  the  scope  of 
its  authority  to  have  enacted  for  future  opera- 
tion. Under  such  a  principle  no  man's  prop- 
erty would  be  secure  against  the  judicial  au- 
tliority  of  the  lawmaking  department  of  the 
government.  If  the  receipt  was  yoid  for 
uncertainy  as  a  contract,  and  the  defendant 
acquired  no  legal  or  equitable  right  that 
could  then  be  enforced,  the  general  assembly 
had  no  more  authority,  even  under  the  guise 
of  changing  the  rule  of  evidence  or  provid- 
ing a  new  remedy,  to  transfer  the  life  estate 
oi  Mrs.  A.  P.  Calloway,  and  the  remainder 
in  fee  of  her  daughters  to  the  defendant  by  a 
general  than  by  a  special  act  naming  the 
parties,  and  setting  forth  their  relation  to 
each  other.  Such  special  acts  have  i)een  de- 
clared by  this  court  to  be  in  contravention  of 
the  organic  law,  not  only  as  attempts  to  di* 
yest  vested  individual  rights,  but  as  infringe- 
ments on  the  part  of  the  legislature  upon  the 
power  of  the  judicial  branch  of  the  govern- 
ment. Stanmire  v.  Taylor,  mpra.  We  con- 
clude, therefore,  that  the  legislature  did  not 
intend  that  the  statute  should  apply  to  pre- 
existing contracts,  but  only  to  those  entered 
into  after  its  passage.  In  permitting  the  de- 
fendant to  explain  what  land  was  referred  to 
we  think  there  was  error  for  which  a  new 
trial  should  be  granted. 

^'ew  trial* 

Shepherd,  Ch.  J,,  concurring; 

Under  the  view  I  have  taken  it  is  tinnec- 
essar^r  to  determine  whether  the  statute  in 
question  should  be  construed  as  prospective 
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only  in  Its  operation,  as  I  am  very  clearly  of 
the  opinion  that  it  did  not  have  the  effect  of 
changing  the  existing  law  in  reference  to  de- 
scriptions contained  In  deeds  or  contracts  for 
the  conveyance  or  sale  of  land.  The  statute 
provides  that  *'in  all  actions  for  the  posses- 
sion of  or  title  to  any  real  estate  parol  testi- 
mony may  be  introduced  to  identify  the  land 
sued  for,  and  fit  it  to  the  description  con* 
tained  in  the  paper  writing  offered  as  evi- 
dence of  title  or  right  of  possession ;  and  if 
the  jury  is  satisfied  that  the  land  in  question 
is  the  identical  land  intended  to  be  con- 
yeyed,  •  .  .  then  the  said  paper  writing 
shall  be  deemed  and  taken  to  be  sufticieut  in 
law  to  pass  such  title  .  .  .  as  it  purports 
to  pass,**  etc.  Sectioa  1,  chap.  465,  Acts 
1891.  Whatever  may  have  been  the  intention 
of  the  legislature,  it  is,  I  think,  very  evident 
that  the  foregoing  language  does  not  change 
in  the  slightest  degree  the  existing  law  upon  ' 
the  subject  to  which  it  refers.  It  is  but  a 
plain  and  concise  exposition  of  the  rules  of 
the  common  law,  and,  if  the  legislature  in- 
tended to  abrogate  these  rules,  in  whole  or  in 
part,  it  should  have  expressed  such  intention 
in  the  clearest  and  most  unmistakable  man- 
ner. Statutes  which  ''innovate  upon  the 
common-law  rules  of  evidence,"  or  which 
**  provide  for  proceedings  unknown  to  or  con- 
trary to  the  common  law,  are  construed 
strictly  [and]  the  courts  cannot  properly  give 
force  to  them  beyond  what  is  expressed 
by  their  words,  or  is  necessarily  implied 
from  what  is  expressed."  Sutherland,  Stat. 
Constr.  g  400.  The  same  author  also  declares 
it  to  be  a  cardinal  principle  of  judicial  in- 
terpretation that,  **  where  a  statute,  uses  a 
word  which  is  well  known  and  has  a  definite 
sense  at  common  law  or  in  the  written  law, 
without  defining  it,  it  will  be  restricted  to 
that  sense,  unless  it  appears  that  it  was  not 
so  intended."  And  he  further  states  that 
**  rules  of  interpretation  and  construction  are 
derived  from  the  common  law,  and,  since 
that  law  constitutes  the  foundation,  and 
primarily  the  body  and  soul,  of  our  juris- 
prudence, every  statutory  enactment  is  con- 
strued with  reference  to  its  cognate  princi- 
ples." Sections  253-289.  Keeping  in  mind 
these  well  settled  principles,  let  us  inquire 
whether  there  is  anything  in  the  statute 
which  sustains  the  defendant's  contention 
that  it  was  the  purpose  of  tlie  legislature  that 
the  word  "description,"  as  therein  employed, 
sliouid  be  so  construed  as  to  practically  repeal 
the  statute  of  frauds,  and  thus  destroy  in  a 
fi;reat  measure  the  stability  of  titles  to  the 
landed  property  of  the  state.  We  should  be 
loath  to  attribute  to  the  lawmakers  a  purpose 
to  place  our  state  in  a  position  of  such  ex- 
ceptional and  unenviable  prominence,  and  I 
am  quite  sure  that  their  real  object  in  passing 
the  statute  may  be  explained  upon  other  ana 
more  reasonable  grounds,  to  which  I  shall 
hereafter  refer.  The  statute  provides  that 
parol  testimony  shall  be  admissible  for  the 
purpose  of  fitting  the  land  to  the  description 
contained  in  the  deed,  and  the  question  is 
whether  the  word  "  description"  is  to  be  taken 
in  its  ordinary  and  legal  signification — that 
is,  a  description  which  has  a  legal  suscep- 
tibility of  being  aided  by  testimony  ao  aa  to 
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Identify  the  land— or  whether  It  meana  a 
description  which  in  law  is  no  description 
whatever,  and  is  sometimea  called  an  ''in- 
sufficient description."  I  am  really  unable 
to  conceive  of  any  principle  upon  which  the 
latter  proposition  can  be  supported,  unless  it 
be  that  the  legislature  must  have  intended 
oomethinff  different  from  the  common  law, 
and  that  It  is  our  duty  to  discover  it,  and, 
by  a  process  known  as  ''judicial  legislation,  ^ 
insert  it  into  the  statute.  This  involves  not 
merely  the  difficulty  of  departing  from  the 
generally  accepted  meaning  of  the  terms  of 
a  statute,  but  also  an  absolute  contradiction 
of  such  terms,  resulting  in  a  complete 
change,  in  many  instances,  in  the  rights  of 
property.  In  other  words,  instead  of  reading 
the  statute  "that  parol  testimony  may  be  re- 
ceived for  the  purpose  of  fitting  the  land  to 
such  a  description  as  is  recognized  as  legally 
sufficient,"  we  are  to  substitute  the  words, 
''such  a  description  as  is  so  vague  and  in- 
definite as  to  have  been  heretofore  held  to  be 
legally  insufficient,"  or  one  which,  in  the 
language  of  Judge  Pearson  in  a  case  similar 
to  this  (Murdoek  t.  Anderson,  57  N.  C.  78), 
is  "no  description  at  ^11."  I  cannot  see  how 
a  word  in  a  statute  having  such  a  plain  legal 
signification  can,  in  the  absence  of  something 
in  the  context  requiring  it,*  be  stridden  out, 
and  other  words  of  an  entirely  different  signi- 
fication inserted  in  its  place.  The  failure  of 
the  legislature  to  accomplish  what  it  is 
argued  it  attempted  to  do  affords  no  warrant 
to  the  court  to  supply  the  supposed  omission. 
Even  if  the  language  were  not  altogether 
free  from  ambiguity,  we  should  hesitate  to 
place  upon  it  the  construction  insisted  upon, 
for  it  is  a  universally  accepted  rule  that  "a 
construction  which  must  necessarily  occasion 
peat  public  and  private  mischief  must  never 
be  preferred  to  a  construction  which  will 
occasion  neither,  or  not  in  so  great  a  degree, 
unless  the  terms  of  the  instrument  absolutely 
require  such  preference. "  Sutherland,  Stat. 
Constr.  82A.  If  the  statute  means  that  testi- 
mony may  be  introduced  to  the  jury  in  all 
cases  where  the  description  has  heretofore 
been  held  void  by  reason  of  vagueness,  it 
would  be  exceedingly  difficult  for  any  court 
to  determine  what  is  a  sufficient "  insufficient 
description"  which  should  be  submitted  to 
the  Jury.  It  would  seem  from  the  construc- 
tion insisted  UDon  that,  if  there  is  a  mere 
semblance  of  a  description,  however  indefi- 
nite it  may  be,  its  legaf  sufficiency  is  to  be  de- 
termined by  the  jury ;  for  if  they  find  that  the 
parties  intended  to  convey  a  certain  piece  of 
land,  the  description  shall,  by  reason  of  such 
finding,  be  deemed  in  law  sufficient  to  pass 
the  title.  It  is  impossible  to  esti mate  the  con- 
fusion which  would  result  from  such  a  sub- 
stantial reversal  of  the  functions  of  the  court 
and  the  jury.  I  suppose  that  any  attempt 
at  a  description  would  be  sufficient  to  put 
the  jury  in  full  control  of  the  matter  with- 
out anjr  interference  on  the  part  of  the  court. 
Thus,  if  I  have  ten  stores  on  Fayetteville 
street  in  the  tXty  of  Raleigh,  and  convey  to 
A.  **a  store  on  Fayetteville  street  In  the  city 
of  Raleigh,"  this  will  be  sufficient  to  go  to 
the  jury,  and  they  may  determine  whioi  of 
the  ten  stores  was  intended  to  be  conveyed. 
22L.  RA. 


This,  of  course,  would  be  an  abrogation  of 
the  statute  of  frauds.  Could  the  legislature 
have  intended  this?  But  to  go  still  further. 
If  I  should  afterwards  sell  to  B.  one  of  the 
stores,  specifically  describing  it,  what  is  to 
prevent  A.  from  identifying  it  as  the  one  sold 
to  him  under  his  vague  and  imperfect  descrip- 
tion? Under  the  statute  there  can  be  no 
equitable  principle  asserted  for  the  protection 
of  B.,  as  it  contains  no  saving  in  favor  of 
third  persons,  but  expressly  provides  that 
in  all  cases  the  evidence  shall  be  received, 
and,  if  the  property  can  be  identified  by  the 
jury,  then  the  description  shall  be  deemed 
m  law  sufficient.  If  the  description  is  thu» 
made  sufficient  by  the  finding  of  the  jury, 
it  must  be  sufficient  for  all  purposes.  That 
this  construction  is  not  the  true  one  is  en- 
tirely clear  by  a  reference  to  the  second  sec- 
tion of  the  act,  which  provides  "  that  no  deed 
.  .  .  shall  be  declared  void  for  vagueness 
in  the  description  by  reason  of  the  use  of  the 
word  'adjoining*  instead  of  the  words 
'bounded  by,'"  etc.  The  provision  was  in- 
tended to  meet  a  suggestion  that  there  was 
a  distinction  between  the  words  "bounded 
by"  and  "adjoining"  as  affecting  the  legal 
sufficiency  or  a  description,  and  was  rendered 
unnecessary  by  a  subsequent  declaration  of 
the  court  in  Perry  y.  Scott,  109  N.  C.  874. 
It  recognizes  that  there  is  such  a  thing  as 
a  description  which  may  be  declared  void 
by  the  court  for  "vagueness,"  and  enacts  that 
in  certain  instances  it  shall  not  be  so  declared 
void.  Now,  it  is  asked  with  absolute  con- 
fidence, why  was  it  necessary  to  provide  for 
the  cases  mentioned  in  this  section,  if  what 
had  been  suggested  to  be  an  "insufficient 
description"  for  "vagueness"  was  provided 
for  in  the  first  section,  which  is  the  one  we 
have  under  consideration?  Very  clearly  there 
would  have  been  no  necessity  for  such  legis- 
lation if  the  present  contract  and  the  similar 
one  in  Forteeque  v.  Crawford,  105  N.  C.  29, 
were  covered  by  the  first  section  under  the 
construction  contended  for.  I  think  that  it 
was  the  purpose  of  the  legislature  to  meet 
the  suggestion  referred  to,  and  this  is  cer- 
tainly all  that  was  effected  by  the  terms  of 
the  statute.  I  do  not  impute  to  the  legis- 
lature a  purpose  to  enact  such  a  law  as  to 
produce  the  evils  which  would  result  from 
the  construction  insisted  upon,  and  I  am  of 
the  opinion  that  the  real  object  of  the  statute 
was  such  as  I  have  indicated.  The  common 
law,  then,  not  having  been  changed  in  respect 
to  this  contract,  and  it  being  void  under  the 
decision  in  Forteeque  Oaee,  eupra,  I  concur  in 
the  ruling  that  there  should  be  a  new  trial. 

Barwell»  J,,  dissenting: 

The  following  issue  was  submitted  to  the 
jury  without  obiection  on  the  part  of  the 
plaintiff :  "  Is  the  land  of  which  the  defend- 
ant is  now  in  possession,  and  which  is  sued 
for  in  this  action,  the  identical  land  which 
is  referred  to  in  the  paper  writing  set  up  in 
the  answer,  and  alleged  to  have  been  executed 
to  defendant  by  A.  P.  Oaloway  ?"  Defendant 
offered  this  writing  in  evidence,  and  plaintiff 
objected  "  on  the  ground  that  it  was  too  in- 
definite in  describing  any  land."  His  l^on  ^r 
overruled  the  objection^  and  admi 
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eyiilence,  and  the  plaintiff  excepted.  The 
writing  referred  to  is  as  follows  **  Wilkes- 
boro,  N.  C.  Apr.  19,  1880.  James  Harris 
has  paid  me  twenty  dollars  on  his  land. 
Owes  me  six  more  on  it.  A.  P.  Calloway." 
I  assume  that  the  contention  of  the  plaintiffs 
was  that  parol  evidence  was  not  admissible 
to  locate  the  land  to  which  the  defendant 
alleged  this  veceipt  referred,  and  show  that 
it  was  the  same  land  which  plaintiffs  were 
seeking  to  recover  of  him  in  this  action,  she 
also  claiming  under  A.  P.  Calloway.  Her 
objection  should  have  been  to  the  parol  testi- 
mony when  it  was  offered.  The  writing  was 
clearly  admissible  in  evidence.  Its  legal 
effect  was  a  matter  to  be  determined  after  it 
was  introduced.  But  for  the  Act  of  1891 
(chap.  465,  g  1),  the  case  of  Fortesque  v. 
Orawford,  105  N.  C.  29,  would  be  decisive  of 
this  controversy,  for  there,  as  here,  the  only 
words  in  the  receipt  descriptive  of  the  land 
are  "his  land,"  and  some  other  words  that 
show  that  what  was  there  styled  ^'his  [the 
defendant's]  land"  was,  prior  to  the  alleged 
sale,  the  land  of  the  person  signing  the 
receipt. 

The  act  referred  to  seems  to  have  been  en- 
acted to  meet  and  avoid  the  hardship  of  such 
cases  as  that  cited  above  and  this  one  now 
before  us.  Whether  that  legislation  is  wise 
or  unwise  is  not  for  us  to  say.  We  should 
give  to  it  all  proper  effect.  We  have  here  a 
memorandum  in  writing,  which,  under  the 
law  as  it  stood  before  the  Act  of  1891,  would 
not  have  availed  the  defendant,  because  it 
was  not  then  permissible  to  show  by  parol 
evidence  that  tne  land  therein  designated  by 
the  vendor  as  "  his  land"  was  the  land  in  con- 
troversy, and  for  that  reason  alone.  The  ex- 
pression is  very  vague  and  indefinite,  but  it 
is  a  ''description."  In  Breaidv.  Munger,  88 
N.  C.  297,  ^his  100  acres  of  land"  is  .called 
an  "insufficient  description."  In  Fortesque 
T.  Orawfcrd^  $upra  (the  receipt  being  similar 
to  the  one  here  under  consideration),  this 
court  said  of  the  defendant's  offer  of  parol 
testimony  that  he  was  endeavoring  "to  help 
out  the  insufficiency  of  the  description. "  If, 
then,  there  was  a  written  memorandum  avail- 
able, and  sufllcient  of  itself  for  defendant's 
protection  In  his  possession,  when  the  action 
was  be^un,  if  the  description  had  not  been 
insufflcieot  and  imperfect,  that  imperfection 
and  insufficiency  could  be  remedied  by  the 


verdict  of  the  Jury  founffpd  upon  the  writing, 
and  parol  testimony  which  the  act  had  made 
competent  "to  identify  the  land,  and  fit  it  to 
the  description  contained  in  the  paper  writ* 
ing"  offered  as  "evidence  of  the  right  of  pos- 
session." There  was  no  error,  I  think,  in 
his  honor's  allowing  defendant  to  put  the 
writing  in  evidence,  and  the  introduction  of 
parol  evidence  to  identify  the  land.  The 
statute  is,  in  my  oi)inion,  applicable  to  all 
actions  to  be  tded  in  the  courts,  no  matter 
when  the  contract  was  made.  It  does  not 
contravene  any  provision  of  the  constitution, 
for  it  affects  a  remedy,  and  not  the  rights 
of  any  citissen.  "Laws  which  change  the 
rules  of  evidence  relate  to  the  remedy  only" 
{Tabor  v.  Ward,  88  N.  C.  291)  ;  and  such 
laws  are  not  unconstitutional,  though  retro- 
active {Hinton  v.  HinUm,  61  N.  C.  410; 
Wilkereon  v.  Buchanan,  88  N.  0.  296 ;  Phil- 
Up$  V.  Cameron,  48  N.  C.  890).  The  act  now 
under  discussion,  if  applied  to  this  case, 
will  disturb  no  vested  rieht  of  Mrs.  Calloway 
or  her  vendee  with  notice.  It  will  merely 
prevent  the  perpetration  of  a  wrong  by  giv- 
ing  to  the  defendant  a  preventive  for  that 
wrong  by  changing  the  rule  of  evidence  so 
as  to  allow  himT  in  dcffense  of  his  possession 
of  his  home,  to  submit  to  the  lury  parol  tes- 
timony that  was  not  admissible  when  the 
alleged  contract  was  made.  The  contract 
was  not  void,  but  only  voidable  at  the  option 
and  upon  the  proper  plea  of  the  alleged  con- 
tractor.  Loughran  v.  GW«,  110  N.  C.  425, 
and  cases  there  cited.  The  act  does  not  as- 
sume to  make  that  a  contract  which  was  not 
one,  but  merely  declares  that  the  jury  may* 
determine  what  the  contract  was,  and  to  that 
end  may  hear  and  consider  certain  parol  evi* 
dence.  This  will  disturb  no  vested  righta, 
nor  deprive  anv  one  of  what  is  his  own.  It 
may  be  that  it  is  better  for  the  commonwealth 
that  a  few  should  have  the  privilege  of  doing 
what  all  men  feel  to  be  wrong,— taking  from 
honest  purchasers  land  sold  to  them  by  de- 
fective descriptions,— than  that  some  should 
be  tempted  to  swear  falsely.  Of  that  we  say 
nothing.  All  such  legislation  as  that  under 
consideration  involves  a  question  of  policy, 
and  not  of  constitutional  power.  Cooley, 
Const.  Lim.  6th  ed.  p.  460. 


Clark.  J.. 

ing  opinion. 


I  concur  in  the  above  disseni- 
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^1«   The  poliej'  Issued  by  defendant  to 
^Headnotes  hy  McroHSiiL,  J. 


plaintiff  on  the  proper^  of  shippers 

construed  as  an  iosuniDoe  for  the  benefit  of  plain, 
tiff  only  to  the  extent  of  its  liability  as  carrier 
and  warehouseman. 
8.  In  an  action  on  the  policy  the  trills  of 
ladingr  flxiniT  the  liabiUty  of  the  plain- 
tiff to  the  shippers  as  carrier  and  warehouse- 
man are  the  measure  of  defendants  liability  to 
the  plaintiff,  and  cannot  be  varied  by  parol  evi« 


NOTS.— The  above  case  seems  to  be  one  of  first 
Imiyresslon  in  respect  to  the  exclusion  of  the  liabil- 
ity of  a  carrier  on  a  collateral  contract  to  insure 
from  the  protection  of  insurance  against  liability 
as  carrier  and  warehouseman,  and  is  an  important 
precedent  in  this  particular. 
22L.R.A. 


That  liability  on  a  contract  to  procure  insurance 
constitutes  an  insurable  interest  is  held  in  Western 
A;  A.  Pipe  Lines  v.  Home  Ins.  Go.,  146  Pa.  84B,  but 
there  was  no  decision  as  to  whether  or  not  such 
interest  was  that  of  a  warebousemao. 
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denoe.  In  tin  acHon  to  enforce  righto  dependent 
on  a  written  oontraot,  altbongh  the  suit  be  be- 
tween stranffers  to  the  instrument,  or  between  a 
•tranflrer  and  one  of  the  parties  to  the  contract, 
the  rule  against  yarying  a  written  instrument 
applies.  A  liability  incurred  by  the  plaintiff  on  a 
collateral  contract  to  procure  insurance  on  the 
property  of  shippers  is  not  a  liability  as  carrier  or 
warehouseman,  within  the  meaning  of  the  policy. 

(November  18, 1886.) 

CROSS- APPEALS  from  prtHerB  of  the  Dis- 
trict Court  for  Hennepin  County  entered  in 
an  action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  policy  of  fire  insurance, 
the  plaiotiff  appealing  from  an  order  reducing 
the  amount  of  recovery  allowed  by  the  jury, 
«nd  the  defendant  appealing  from  an  order 
denying  its  motion  for  a  new  trial  after  verdict 
in  favor  of  plaintiff.  Bevtrted  on  defendants 
4tppeal. 

The  facts  sufficiently  appear  in  the  opinlonc 

Messrs,  A.  H«  Biteht  and  Kitchel,  Cohen 
4b  Shaw»  for  plaintiff: 

The  contract  as  established  by  the  parol  evi- 
dence was  a  contract  under  the  common-law 
liability  of  carriers  to  carry  the  grain  to  Glad- 
stone, and  thence  deliver  it  through  its  elevator 
upon  the  vessel  of  the  next  water  carrier  at 
Gladstone;  it  was  not  an  agreement  to  insure 
but  an  agreement  at  common  law  to  deliver  to 
the  next  connecting  carrier. 

The  insurance  taken  by  the  carrier  was  pri- 
marily for  its  own  protection.  The  carrier,  in 
effect,  re-Insured  the  risk  which  the  law  im- 
posed upon  it  by  virtue  of  the  agreement. 

Laiffrenee  v.  Winona  d  8t.  P,  6.  Co.  15  Minn. 
m>,  2  Am.  Rep.  130. 

The  oral  evidence  was  properly  received. 

The  rule  that  parol  evidence  is  inadmissible 
to  vary  the  terms  of  a  written  instrument  is 
applied  only  in  suits  between  the  parties  to  the 
instruments,  or  their  privies,  and  not  to  suits 
where  the  issue  is  between  one  of  the  parties 
to  the  instrument  and  a  third  person. 

Van  Eman  ▼.  Stanehfield,  10  Minn.  255; 
Sanborn  v.  Stvrtevant,  17  Minn.  200;  National 
Car  d  Locomotive  Builder  v.  Cyclone  Steam 
Snow  Plato  Co.  49  Minn.  126;  Buxton  v.  Beal, 
49  Minn.  280;  Clerihew  v.  West  Side  Bank,  60 
Minn.  588;  Reynolds  v.  Magness,  24  N.  C.  26; 
Lee  V.  Adsit,  87  N.  Y.  78;  McMaster  v.  Insur- 
ance Co.  of  North  America,  65  N.  Y.  222,  14 
Am.  Rep.  289;  Lowell  Jtfg.  Co.  v.  Safeguard 
Fire  Ins.  Co.  88  N.  Y.  591.  See  also  Greenl. 
Ev.  §  276;  Whart.  Ev.  g  928. 

The  evidence  was  admissible  as  showing  that 
the  bill  of  lading;  was  in  fact  never  accepted  as 
the  contract  between  the  parties. 

The  shipping  receipts  bound  the  carrier  to 
the  common-law  liability  of  the  common  car- 
rier. 

At  common-law  a  common  carrier  is  an  in- 
surer of  the  goods  intrusted  to  him  and  he  is 
responsible  for  all  losses  of  the  same,  save  such 
as  are  occasioned  by  the  act. of  God  or  the 
public  enemy. 

Christenson  v.  American  Exp.  Co.  15  Minn. 
270,  2  Am.  Rep.  122. 

The  evidence  was  sufficient  to  warrant  the 
reformation  of  the  bill  of  lading  as  between  the 
•hippers  and  the  railway  company. 

Buxton  V.  Beal,  supra. 

If  the  railway  company  beheld  liable  for  the 
t2L.R.  A. 


^rain  in  the  elevator  as  a  common  carrier,  then 
m  the  absence  of  proof  as  to  the  origin  of  the 
fire,  defendant  was  liable  for  the  grain  de- 
stroyed in  the  elevator. 

Shriver  v.  Sioux  City  d  St.  P.  R  Co.  2i 
Minn.  506,  81  Am.  Rep.  858;  Lindsley  v.  Chi- 
cago, M.  d  St.  P.  R.  Co.  86  Minn.  589;  Hull 
v.  Chicago,  St.  P.  M.  d  0.  R  Co.  6  L.  R.  JL 
587,  41  Minn.  510;  Boehl  r.  Chicago,  M.  d  St. 
P.  R.  Co.  44  Minn.  192. 

Messrs.  S.  E.  Hall*  H.  S.  Durand*  and 
Cole*  MeVejr  A  Cheshire  for  defendant. 

Mitehell*  J.,  delivered  the  opinion  of  the 
court  : 

By  the  policy  in  suit  the  defendant  insured 
the  plaintiff  **on  flour,  com,  p^rain,  seeds, 
provisions,  and  other  merchandise,  exclud- 
ing petroleum  or  its  products ;  it  being  un- 
derstood and  agreed  that  the  Insurance  under 
this  head  is  to  cover  the  liability  of  the  in- 
sured as  carriers  and  warehousemen,  as  well 
as  their  own  property,  .  .  .  while  con- 
tained in  their  elevator  situated  at  Gladstone, 
Mich. "  It  is  too  plain  to  admit  of  argument 
that,  as  to  the  property  of  others  intrusted 
to  its  custody,  this  was  not  an  insurance  for 
the  benefit  of  the  shippners,  but  for  the  benefit 
of  the  plaintiff  exclusively,  and  onlv  to  the 
extent  of  its  own  interest.  It  is  well  settled 
that,  if  the  carrier  would  insure  for  the  bene- 
fit of  the  owners  of  the  property,  this  must 
appear  from  the  use  of  apt  terms  in  the  pol- 
icy to  that  effect.  There  is  not  a  word  in 
this  policy  that  Indicates  any  intent  to  insure 
any  other  interest  than  that  of  the  plaintiff 
to  the  extent  of  its  liabilitr  as  carrier  and 
warehouseman.  It  necessaril]^  follows  that 
to  entitle  plaintiff  to  recover  it  was  incum- 
bent on  it  to  prove  that  it  was  liable  as  car- 
rier or  warehouseman  to  the  owners  for  the 
loss  of  the  grain  destroyed  b^  fire  in  its  ele- 
vator at  Gladstone.  Recognizing  this  fact, 
the  plaintiff  alleged  in  its  complaint  agree- 
ments between  itself  and  the  several  shippers 
that  it  would  procure  at  its  own  expense 
policies  of  insurance  on  their  grain  against 
loss'by  fire  while  in  this  elevator.  Upon  the 
trial  the  plaintiff  itself  introduced  the  bills 
of  lading  issued  by  it  to  the  several  shippers, 
by  the  terms  of  which  it  was  expressly  pro- 
vided that  plaintiff  should  not  be  liable  for 
any  loss  of  or  damage  to  the  property  by  fire 
not  caused  by  its  negligence  or  that  of  its 
agents.  It  may  be  here  stated  that  the  grain 
was  consigned  to  Buffalo,  and  was  destroyed 
by  fire  T?hile  in  the  elevator  at  Gladstone, 
awaitinj^  delivery  by  plaintiff  to  the  next 
succeeding  line  of  carriers.  The  plaintiff 
was  then  permitted,  against  the  objection  and 
exception  of  the  defendant,  to  introduce  parol 
evidence  of  an  agreement  between  itself  and 
the  shippers,  mi^e  at  or  prior  to  the  ship- 
ment of  the  grain,  and  prior  to  the  execution 
of  the  bills  of  lading  referred  to,  that  it 
would  procure  insurance  on  the  grain  as  al- 
leged in  the  complaint.  Even  if  this  evi- 
dence was  otherwise  competent,  it  was  inad- 
missible for  the  reason  that  it  did  not  tend 
to  prove  any  liability  of  plaintiff  as  carrier 
or  warehouseman,  which  was  all  against 
which  the  defendant  had  insured  it.  But  to 
this  point  we  shall  refer  hereafter. 
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One  ground  on  whfch  counsel  seek  to  sus- 
tain the  admissibility  of  this  oral  evidence 
is  that  the  rule  against  varying  a  written 
contract  by  parol  applies  only  to  contro- 
versies between  parties  to  the  instrument  and 
their  privies,  and  not  to  controversies  be- 
tween strangers  to  the  contract,  or  between 
one  of  the  parties  to  the  instrument  and  a 
stranger  to  it.  The  rule  is  as  stated,  with 
this  Jimitation,  however:  that  the  right  in 
the  latter  class  of  cases  to  vary  a  written  con- 
tract by  parol  is  limited  to  rights  independ- 
ent of  the  instrument.  As  to  rights  which 
originate  in  the  relation  established  by  the 
written  contract,  or  are  founded  upon  it,  the 
rule  against  varying  it  by  parol  applies. 
Browne,  Parol  Ev.  §28;  Sayre  v.  Burdick, 
47  Minn.  867 ;  Wodock  v.  BobiMon,  148  Pa. 
508.  In  the  present  case  plaintiff  is  claim- 
ing under  this  policy  rights  wholly  depend- 
ent upon  its  liability  to  the  shippers  of  the 
grain.  That  liability  is  at  once  both  the 
basis  and  the  measure  of  defendant's  liabil- 
ity ;  and  it  would  be  most  unreasonable  that 
it  ^ould  be  allowed,  as  against  defendant, 
to  establish  that  liability  by  proof  of  oral 
promises  to  the  shippers  which  the  latter 
could  not  prove  against  it.  If  the  bill  of 
lading  is  conclusive  between  the  shippers 
and  the  plaintiff,  it  must  be  equally  so,  In 
this  case,  between  the  Dlaintiff  and  the  de- 
fendant. Counsel  furtber  claims  that  this 
parol  evidence  was  also  admissible  as  show- 
ing that  the  bills  of  lading  were  in  fact 
never  accepted  as  the  contract  between  the 
parties;  in  other  words,  as  we  understand 
counsel,  they  propose  to  throw  aside  the  bills 
of  lading  as  never  having  become  operative, 
ignore  the  express  oral  agreement  to  insure, 
and  then  rest  their  case  upon  an  alleged  oral 
contract  of  carriage,  in  which  there  were  no 
exceptions  to  the  common-law  liability  of 
carriers.  With  all  due  respect  to  counsel,  it 
seems  to  us  that  this  contention  is  entirely 
baseless.  The  complaint  was  framed,  and 
the  case  tried  throughout,  upon  the  theory 
that  the  liability  of  plaintiff  to  the  shippers 
crew  out  of  the  express  agreement  of  the 
former  to  insure  the  grain,  and  the  record  con- 
tains nothing  even  suggestive  of  the  present 
contention  of  counsel.  The  evidence  fur- 
nishes no  support  to  this  contention.  The 
undisputed  facts  are  that  the  manner  in  which 
the  business  was  done  was  that,  immediately 
upon  loadinff  a  car,  a  short  bill,  or,  as  it  is 
called,  a  ''shipping  receipt,"  was  issued  to 
the  owner,  ana,  when  a  sufficient  number  of 
cars  had  been  loaded  to  constitute  a  **  ship- 
ment, **  the  shipper  surrendered  these  receipts 
to  the  plaintiff,  and  received  in  their  place 
a  regular  or  large  bill  of  lading,  of  the  form 
already  described,  to  which  was  attached  a 
list  of  all  the  cars  in  the  shipment.  These 
bills  of  lading  the  shippers  attached  to  the 
drafts  drawn  on  the  consignees.  This  bad 
been  the  customary  and  uniform  manner  of 
doing  business  between  the  parties  for  years. 
These  large  bills  of  lading  had  always  been 
accepted  and  used  bv  the  shippers  without 
objection.  This  conclusively  proves  that  the 
owners  perfectly  understood,  when  shipping 
the  grain,  that  these  large  bills  of  lading, 
and  neither  their  preliminary  talk  nor  the 
small  ''shipping  reoeipts,"  were  to  be  the 
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final  repository'  and  sole  evidence  of  the  con* 
tract  between  themselves  and  the  plaintiff. 
In  the  absence  of  fraud  or  mistake,  of  which 
there  is  no  claim,  the  bills  of  lading  must 
be  conclusively  presumed  to  be  the  final  and 
complete  expression  of  the  engagements  of  the 
parties :  certainly,  at  least,  of  the  obligationa 
and  liabilities  of  the  plaintiff  as  carrier  or 
warehouseman  in  the  transportation  of  the 
property.  Whether,  as  between  the  shippers 
and  the  plaintiff,  the  former  could  show  by 
parol,  as  a  collateral  agreement,  an  under- 
taking to  procure  insurance  on  the  grain,  it 
is  unnecessary  to  consider,  for  under  such  an 
agreement  the  liability  of  the  plaintiff  would 
not  be  as  carrier  or  warehouseman,  against 
which  alone  the  defendant  insured.  The 
undertaking  of  the  defendant  to  insure  the 
plaintiff  against  its  liability  as  carrier  and 
warehouseman  can  have  but  one  meaning, 
viz.  the  liability  growing  out  of  the  relation 
of  carrier  and  warehotiseman  as  such.  It  wa» 
never  intended  to  cover  liabilities  which  the 
plaintiff  might  incur  by  virtue  of  special 
contracts  as  to  matters  entirely  outside  of 
their  common- law  liability  as  carriers  and 
warehousemen.  It  is  no  part  of  the  duty  of 
common  carriers  to  procure  insurance  on 
property  intruBted  to  their  custody  for  the 
benefit  of  the  owners.  Had  this  plaintiff,  in 
order  to  secure  the  business  of  these  shippers, 
guaranteed  them  a  certain  profit  on  their 
grain,  or  the  receipt  of  a  certain  price  for 
it  after  its  arrival  at  Buffalo,  there  would 
have  been  as  much  reason  for  claiming  ^hat 
the  liability  thus  incurred  was  covered  by 
this  policy  as  that  incurred  by  the  agree- 
ment to  procure  insurance  on  it.  Counsel 
are  not  correct  in  saying  that  the  liability 
incurred  by  the  agreement  to  procure  insur- 
ance is  nothing  more  than  the  unqualified 
common- law  liability  of  a  carrier.  Suppose,, 
for  example,  the  plaintiff  had,  in  the  exer- 
cise of  ordinary  diligence,  secured  policies 
of  insurance  on  this  grain,  and  some  of  the 
insurance  companies  had  become  insolvent. 
The  plaintiff  would  not  have  been  liable  on 
its  contract  to  procure  insurance,  but  it  might 
have  been  liable  as  carrier.  Again,  suppose 
plaintiff  had  failed  to  procure  insurance,  and 
the  grain  had  been  destroyed  from  some  cause . 
for  which  a  common  carrier  is  not  liable,  it 
would  nevertlielesB  have  been  liable  for  ita 
failure  to  perform  its  contract  to  prfcure  in- 
surance. 6ut  further  discussion  is  unneces- 
sary. The  policy  was  never  intended  to 
cover  liabilities  which  the  plaintiff  might 
incur  regarding  the  property  by  special  con- 
tracts entirely  outside  of  and  foreign  to  its 
common-law  duties  as  carrier  or  warehouse- 
man. It  may  be  added  that  there  is  no  claim 
that  the  loss  was  caused  by  the  negligence 
of  the  plaintiff,  and  hence  not  within  the 
operation  of  the  stipulation  in  the  policy 
exempting  it  from  liability  for  loss  by  fire. 
Under  no  view  of  the  case  can  the  plaintiff 
recover. 

On  defendanVs  appeal  thd  order  appealedfron^ 
is  retereed. 

On  plaintijlir$  a/ppecU  t?iat  part  of  the  order 
appealed  from  i$  affirmed. 

Motion  for  re-argument  denied   December 
20.  180& 
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ILLIN0I8  SUPREME  COUBT. 


James  A.  SMITH  etal.,  AppU., 

V, 

H.  H.  McDowell,  state's  Atty.,  ex  rel.  M. 
H.  HALL  et  al. 

a48IU.8L) 

1.  Error  la  siutaliiliiir  ezoeptioas  to 
portioas  of  aa  aaswer  is  iauaaterlal*  if 

the  avermentB  exoluded  oould  DOt  have  obaoffed 
the  result. 

t«  Aa  ordiaaaee  attomptla|p  io  Taeate 
a  street  or  portloa  thereof  Ibr  the  sole 
pvrpoee  of  allowia^  a  private  persoa 
to  ooeapjr  a  portion  for  an  area  and  stairways 
in  connection  with  the  basement  of  a  buUdlnff 
is  fOtra  vires  and  void,  where  the  only  statutory 
authority  to  a  general  power  to  lay  out,  improve, 
and  vacate  streets 

8.  Aa  obetraetioa  of  a  street  for  the 
length  of  86  feet  and  the  width  of  ft  feet  by  a 
stone  wall  enclosing  an  areaway  to  a  bssement  is 
a  purpresture  which  is  a  public  nuisance  per  se, 
beyond  the  power  of  municipal  authorities  to 
license  without  express  authority. 

4.  The  iaeonveaieace  of  the  pab]ie»  or 
the  suffldency  of  the  remainder  of  the  street  for 
public  uses,  to  Immaterial  on  the  question  of  abat- 
ing a  purpresture  in  a  street  in  proceedings  by 
the  public. 

6.  Aa  li^Jaaetloa  to  preweat  the  eoatla- 
aaaee  or  ereatloa  of  a  aalssuice  by  ob- 
structing a  highway  may  be  granted  at  the  suit 
of  the  proper  officers. 

(October  M,  1896J 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Livingston  County 
enjoining  defendants  from  the  alleged  con- 
struction and  maintenance  of  a  purpresture  in 
a  public  highway.    Jfflrmed, 

Statement  by  Shope,  «/..* 

This  was  a  bill  in  chancery,  filed  by  H. 
H.  McDowell,  state's  attorney  in  and  for 
Livingston  county,  this  state,  on  the  relation 
of  M.  H.  Hall  and  William  Cowling,  citi- 
sens  and  electors  of  the  village  of  Chats- 
worth,  in  said  county,  on  their  own  behalf, 
as  well  as  the  general  public,  to  restrain  the 
construction  of  a  purpresture,  consisting  of 
an  areaway  and  stairs  therein,  in  one  of  the 
principal  streets  of  said  village.  The  bill 
alleges,  in  substance,  that  on  June  8,  1859, 
the  then  proprietors  of  certain  described  lands 
surveyed  and  platted  the  same  into  lots, 
blocks,  streets,  alleys,  and  public  grounds, 
as  the  town  of  Chatsworth ;  that  said  town 
afterward  became  incorporated  under  the  gen- 
eral law,  as  a  village ;  that  by  virtue  of  said 
plat,  and  the  terms  of  dedication  in  the 
acknowledgment  thereto,  and  the  recording 
thereof,   all  the  said  streets,   etc,   became 


dedicated  to  the  use  of  tue  public,  and  have 
ever  since  been  so  used  ;  **  that  in  said  village 
is  a  public  street,  named  'Fourth  Street'  "  on 
said  plat ;  that  the  president  and  board  of 
trustees  of  said  village  ''have  undertaken, 
by  ordinance,  to  dispose  of  a  portion  of  said 
street  **for  prtvate  purposes  and  uses;"  and 
an  ordinance  of  the  village  is  set  out,  aa 
follows:  ''An  ordinance  to  vacate  part  of 
Fourth  street  in  the  village  of  Chatsworth. 
Be  it  ordained  by  the  president  and  board  of  • 
trustees  of  the  village  of  Chatsworth,  that  to 
enable  the  owners  of  lot  nine,  (9,)  in  block 
twenty- two,  (22,)  in  the  original  town  (now 
village)  of  Chatsworth,  to  erect  and  maintain 
a  brick  building  on  said  lot  nine,  (9,)  with 
an  area  and  entrance  way  to  the  basement  of 
such  building  in  said  Fourth  streeet,  on  the 
west  side  of  such  building,  the  part  of  said 
Fourth  street  in  said  village  of  Chatsworth 
beginning  at  the  southwest  corner  of  said  lot 
nine,  (9,)  and  running  thence  west  five  (5) 
feet  in  said  Fourth  street,  thence  north  in  said 
Fourth  street  eighty-five  (86)  feet,  thence 
east  five  (5)  feet,  to  the  east  line  of  said 
Fourth  street*  and  thence  south  eighty-five 
(86)  feet  to  the  place  of  beginning  be,  and 
the  same  is  hereby,  vacated.  Approved  Sep- 
tember 8,  1891.  James  A.  Smith,  President. 
Attest:    John  Taegert,  Village  Clerk." 

It  is  further  alleged,  in  substance,  that 
said  lot  9,  of  which  said  Smith  is  the  owner, 
is  located  on  the  corner  of  Fourth  and  Locust 
streets,  principal  thoroughfares  in  said  vil- 
lage, and  that  the  sole  purpose  and  object  of 
said  ordinance  was  to  give  to  said  Smith  the 
6  by  86  feet  vacated,  for  an  area  and  stair- 
ways, in  connection  with  the  basement  of 
his  building  being  erected  on  said  lot,  and 
that  to  permit  the  construction  of  such  area 
and  stairways  in  said  street  will  create  a 
purpresture  therein,  and  a  permanent,obstruc- 
tion  thereof;  that  it  will  be  a  public  nui- 
sancMB,  and  permanently  deprive  the  public 
of  that  portion  of  the  street,  so  given  to 
Smith,  over  which  the  public  has  hitherto 
traveled  upon  a  sidewalk  along  said  lot. 
The  bill  makes  said  James  A.  Smith  and  the 
village  parties  defendant ;  prays  that  the  or- 
dinance be  declared  void,  and  that  said  Smith 
has  acquired  no  right  thereunder,  and,  if  any 
excavation  or  area  has  already  been  made, 
that  same  be  declared  a  nuisance,  and  abated 
accordingly;  prays  injunction  restraining 
said  Smith  from  excavating  in  said  street, 
and  from  oonstrupting  and  maintaining  said 
area  and  stairways,  and  from  using  said  street 
for  such  private  purpose,  and  that  the  injunc- 
tion be  made  perpetual. 

A  temporary  injunction  issued.  Answer 
was  filed,  admitting  all  the  material  allega- 
tions of  the  bill,  but  averring  new  matters, 
to  which  exceptions  were  filed  and  sustained. 


Nora.—- The  relative  rights  of  individuals  and  the 
publlo  in  hlffbways  oonoeminff  whioh  there  is  a 
continuing  development  of  the  law,  and  whioh  are 
of  constantly  Inoreasinff  importance,  are  preseoted 
in  the  above  case  with  a  dear  showing  ef  the  pub- 
lic trust  ezlstina  in  streets.  Bee  a  somewhat  diller- 
fi8L.RA. 


ent  illustration  of  the  same  doctrme  m  the  denial 
of  the  power  to  lease  any  portion  of  a  street  to 
hucksters  by  the  decision  io  Scfaopp  v.  St.  Louis 
(Mo.)  20  L.  B.  A.  788.  See  also  the  case  of  New 
Haven  v.  New  Haven  &  D.  B.  Go.  (Ck>nn.)  18  L.  B» 
A.866L 
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and  by  consent  the  parties  proceeded  to  a 
hearing  upon  the  bill  and  the  remaining  por- 
tions of  the  answer  to  ivhich  exceptions  had 
not  been  filed  and  sustained.  This  practi- 
cally treated  the  allegations  of  the  bill  as 
true.  The  court  below  entered  decree  in  favor 
of  complainant,  finding  the  ordinance  void, 
and  awarding  a  perpetual  injunction.  The 
defendants  prosecute  this  appeal. 

Messrs.  Sir  awn  St  NortonTor  appellants. 

Mr.  N.  J.  PilUbnry,  for  appellee: 

By  virtue  of  the  statutory  dedication  of  the 
streets  and  alleys  and  its  acceptance  by  the 
village,  it  became  seised  in  fee  of  the  streets 
and  alleys  for  the  use  of  the  public  as  expressed 
in  the  dedication  (Rev.  Stat.  1845,  g  31,  p. 
175),  and  thev  must  be  held  for  such  use  and 
purpose  and  for  no  other  whatever. 

Tbe  city  may  improve  and  control  them  and 
adopt  all  neeoful  rules  and  regulations  for 
their  management  and  use  but"  she  cannot 
alien  or  otherwise  dispose  of  them. 

Alton  V.  lUivais  Transp.  Co.  12  HI.  88,  52 
Am.  Dec.  479;  Carter  v.  Chicago,  57  111.  285; 
Sherlock  v.  Winnetka,  59  Hi.  889;  JaeksonviOe 
V.  Jacksonville  R.  Co.  67  111.  540;  Quiney  v. 
Jones,  76  111.  281,  20  Am.  Rep.  248;  Chicago  v. 
WHght,  69  Dl.  827;  Kreigh  v.  Chicago,  86  UK 
410;  Stack  v.  East  St,  Louis,  85  111.  877,  28 
Am.  Rep.  619;  Morrison  v.  Hinkson,  87  111. 
587,  29  Am.  Rep.  77;  Lee  v.  Mound  Station, 
118  m.  812;  Ligare  v.  Chicago,  189  111.  46; 
Blliott,  Roads  &  Streets,  p.  478;  C<m,  v.  King, 
18  Met.  115. 

Any  permanent  obstruction  to  the  free  use 
of  a  public  way  is  a  nuisance  at  common  law 
and  made  an  indictable  ofifense  by  our  Crim- 
inal Code.  §  277,  Rev.  Stat.  1874,  chap.  88, 
where  it  is  declared  to  be  a  public  nuisance  **to 
obstruct  or  encroach  upon  public  highways, 
private  ways,  streets,  alleys,  commons,  land- 
ing places,  etc." 

If  the  village  can  legally  vacate  five  feet  in 
width  of  a  street  for  private  use  it  can  in  like 
manner  .^ve  twenty  feet  for  the  same  purpose. 
Such  obstructions  being  a  public  nuisanre 
there  is  no  authority  in  a  municipality  to 
license  the  erection  thereof. 

Dill.  Mun.  Corp.  §§  816,  821,  and  notes; 
Wood.  Nuisance,  p.  831,  §§  74,  250.  254;  Pjau 
V.  Reynolds,^  l\\.  212. 

A  deed  from  a  city  will  not  justify  a  pur- 
presture. 

Stetson  V.  Faxon,  19  Pick.  147,  81  Am.  Dec. 
128. 

Neither  can  a  citv  for  its  own  use  obstruct 
public  streets  as  oy  building  a  watertank 
therein. 

Morrison  v.  Hinkson,  supra;  Princeville  v. 
Auten,  77  111.  325. 

Nor  can  the  legislature  authorize  the  taking 
of  lands  dedicated  to  public  use,  for  private 
purposes. 

Jacksonville  v.  Jacksonville  R,  Co.  supra; 
Price  V.  Thompson,  48  Mo.  861;  Warren  v. 
Lyons  City,  22  Iowa,  857. 

At  all  events  those  who  claim  such  power  to 
exist  must  show  it  by  the  clear  letter  of  the 
statute. 

Kreigh  v.  Chicago  and   Ligare  v.  Chicago, 
supra;  State  v.  Cincinnati  Gas  Light  db  Coke 
Co.  18  Ohio  St.  262. 
22  L,R.  A. 


And  the  general  powers  conferred  upon 
cities  over  streets  does  uoi  authorize  them  to 
vacate  them  for  private  use  or  tx)  allow  en* 
croachmeuts  to  be  placed  permanently  thereon. 

Dill.  Mun.  Corp.  i*  521;  Princeville  v.  Auten^ 
Stack  V.  Bast  St.  Louis,  Carter  v.  Chicago  and 
Ligare  ▼.  Chicago,  supra;  Elliott,  Roads  & 
Streets,  p.  18;  Cfiicago  Dock  db  Canal  Co,  v. 
Qarrity,  115  HI.  155;  Com.  v.  King,  18  Met. 
115;  Hyde  v.  Middlesex  County,  2  Gray,  267; 
Com.  V.  Blaisde/l,  107  Mass.  234;  State  v. 
Berdetta,  78  Ind.  185,  38  Am.  Rep.  117;  Pettis 
V.  Johnson,  56  Ind.  189;  St.  Vincent  Orphan 
Asylum  v.  Troy,  76  N.  T.  108.  32  Am.  Kep. 
286;  Indianapolis  v.  Miller,  27  Ind.  894. 

It  is  the  duty  of  the  town  authorities  to  keep 
the  streets  clear  and  unobstructed,  and  no  per- 
son has  the  right  to  take  and  hold  possession 
of  any  part  of  the  streets  for  any  private  pur- 
pose. 

Emerson  v.  Bdbcock,  66  Iowa.  257,  55  Am. 
Rep.  273;  Reimer's  App,  100  Pa.  182,  45  Am, 
Rep.  878;  FarreU  v.  New  York,  5  N.  Y.  Supp 
672. 

These  powers  conferred  in  general  terms 
upon  the  municipality  are  to  be  limited  to  tlie 
objects  and  purposes  alone  for  which  they  are 
created  and  subsist. 

A  thing  which  is  within  the  letter  of  tbe 
statute  is  not  within  the  statute  unless  it  be 
within  the  intention  of  the  makers,  and  courts 
in  determining  the  meaning  of  a  statute  are  not 
confined  to  its  words,  but  may  regard  its  pur- 
pose, consider  it  in  connection  with  other  stat- 
utes in  pan  materia  and  in  view  of  the  con- 
ditions existing. 

Anderson  v.  Chicago,  B,  db  Q.  R.  Co,  117  III. 
26:  Qormley  v.  Uthe,  116  111.  645. 

The  very  essence  of  the  risrbt  to  use  the 
margin  of  a  street  and  the  right  of  the  city  to 
license  depends  upon  the  question  whether  it 
be  for  temporary  use  only  and  arise  upon  a 
neceadty  and  the  use  itself  must  be  in  a  rea- 
sonable manner.  For  if  such  use  is  prolonired 
for  an  unreasonable  time,  or  if  it  is  of  such  a 
nature  as  to  unnecessarily  or  unduly  interfere 
with  the  right  of  the  public  to  pass  and  repass 
it  will  constitute  a  nuisance. 

Elliott,  Roads  &  Streets,  pp.  480,  481,  and 
authorities  cited. 

The  general  public  is  not  required  when  ft 
sees  its  rights  invaded  and  the  trust  declared 
for  its  use  preverted  to  wait  and  see  if  the 
trustee  will  not  at  some  time  in  the  future  cor- 
rect the  wrong  and  revoke  its  illegal  acts. 

As  the  village  did  all  it  could  to  assist  Smith 
and  still  stands  by  and  upholds  him,  it  is  not 
reasonable  to  suppose  that  it  would  prosecute, 
so  the  village  can  be  made  defendant. 

Jackson  V.  Nr^ris,  72  111.  364. 

It  is  unquestionably  a  part  of  the  common- 
law  duty  of  the  attorney-general  to  institute 
proceedings  by  information  in  chancery  to  re- 
strain and  abate  public  nuisances  and  purprest- 
ures. 

Hunt  V.  Chicago  d  D.  R.  Co.  20  IlL  App. 
282;  Jackson  v.  Morris,  supra. 

It  is  the  doctrine  of  the  bom  books  of  the 
law  of  equity  jurisprudence  that  equity  doe* 
take  jurisdiction  in  this  class  of  cases. 

Story,  Eq.  Jur.  §  924;  Wood,  Nuisance, 
§§  777,  786;  Kerr,  fnj.  §  230;  Btepham,  Eq. 
§  400;  Joyce,  Inj.  §  1809. 
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This  power  has  beeo  exercised  Id  numberless 
cases. 

PenntylfHinia  ▼.  Wheeling  d  B.  Bridge  Co, 
54  U.  S.  18  How.  518.  14  L.  ed.  249;  Craig  v. 
PeopU,  47  ni.  487;  Peoj^  v.  8t.  Louis,  10  111. 
878;  Qreen  v.  Oakes,  17  111.  249;  Minke  v. 
Hopeman,  87  111.  450,  29  Am.  Hep.  68;  Earl  v. 
De  Hart,  12  N.  J.  Eq.  280,  72  Am.  Dec.  895; 
East  India  Co.  t.  Vincent,  2  Atk.  88;  Van 
Bergen  v.  Van  Bergen,  2  Johns.  Ch.  272,  1  L. 
ed.  875;  Hammond  ▼.  Fuller,  1  Paige,  197,  2 
L.  ed.  614;  Sehwoerer  v.  BoyUton  Market  Aeao. 
99  Mass.  285;  Beimer'g  App.  supra;  State  t. 
MoUU,  5  Port.  (Ala.)  279,  80  Am.  Dec.  564; 
Murdoek*9  Case,  2  Bland,  Ch.  461,  20  Am. 
Dec.  881. 

Shope*  J.,  delivered  the  opinion  of  the 
court: 

The  important  question  presented  by  this 
record  is  whether,  under  the  statute,  giving 
municipal  corporations  control  of  the  streets 
and  alleys  within  the  municipality,  power 
exists  in  the  corporate  authorities  to  vacate  a 
street,  or  a  portion  of  a  street,  for  the  benefit 
and  use  of  a  private  person.  It  is  charged, 
and  the  answer  practically  admits,  and  in- 
deed the  ordinance  on  its  face  purports,  that 
the  attempted  vacation  of  a  strip,  5  feet  wide 
and  85  feet  long,  off  of  the  side  of  the  street, 
was  for  the  single  purpose  of  permitting  its 
use  by  appellant  Smith,  president  of  the 
board  of  trustees  of  the  village,  as  an  area- 
way,  connected  with  the  basement  of  his  pro- 
posed building.  The  doctrine  is  sought  to 
be  Invoked  that  the  motives  of  the  trustees 
of  the  village  in  the  passage  of  the  ordinance 
cannot  be  Judicially  inquired  into.  That 
position  is  at  once  conceded.  Whether  their 
motives  were  honest  or  otherwise  in  voting 
for  the  ordinance  is  not  a  subject  of  inquiry. 
But  the  purpose  accomplished  by  the  ordi- 
nance— the  object  attained — may  always  Ife 
considered,  indeed  must  be,  in  determining 
the  validity  of  the  ordinance.  If  the  purpose 
effected  by  the  ordinance  is  within  the  power 
of  the  city  council,  their  act  will  be  valid. 
The  ques'tion  to  be  determined  is  one  of 
power  in  the  municipality,  in  the  determina- 
tion of  which  the  legal  effect  of  the  action 
of  the  municipality  TOComes  the  controlling 
matter  for  consideration.  In  Ligare  v.  67a'- 
eago,  189  111.  46,  it  was  held  that  the  effect— 
the  result  of  the  action  of  the  city  council — 
was  the  exclusion  of  the  general  public  from 
a  portion  of  the  public  street,  opened  and 
sought  to  be  opened ;  and  the  power  of  the 
city  to  so  exclude  the  public  was  denied.  No 
such  purpose  was  expressed  in  the  ordinance, 
but,  that  being  the  effect  of  what  was  done, 
the  court  look^  to  the  result,  and.  that  result 
requiring  the  exercise  of  power  not  conferred 
upon  or  existing  in  the  municipality,  the 
ordinances  were  declared  void.  The  answer 
avers  that,  under  and  by  virtue  of  the  ordi- 
nance in  this  case.  Smith  had  taken  posses- 
sion of  the  loeue  in  quo,  and  excavated  for 
and  erected  a  stone  area  wall,  enclosing  the 
strip  of  the  street  proposed  to  be  vacated. 
The  purpose  sought  to  be  attained,  and  act- 
ually accomplished,  if  the  ordinance  is  valid, 
is  not  left  in  doubt.  This  strip  of  around 
was  to  be  delivered  over  to  Smith,  K>r  his 
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private  use,  and  the  control  of  the  munici- 
pality over  the  same,  as  a  part  of  the  public 
street  of  the  village,  extinguished. 

Before  proceeding  further,  it  will  be  proper 
to  notice  the  contention  that  the  court  erred 
in  sustaining  exceptions  to  portions  of  the 
answer.  The  practice  in  chancery  in  this 
state  in  respect  of  exceptions  to  answers, 
which  are  mere  pleadings  (the  verification 
having  been  waived  in  the  bill),  has  been  so 
repeatedly  determined  that  no  discussion  will 
be  necessary.  Fulton  County  Suprs.  v.  ifM- 
eiseippi  d  W.  R,  Co.  21  111.  888;  Brown  v. 
Scottish  American  Mortg.  Co.  110  111.  285 ;  Mix 
V.  People,  116  111.  265.  Conceding,  in  view  of 
these  authorities,  that  the  court  erred  in  this 
respect,  it  is  manifest  that  defendants  were 
not  prejudiced  thereby.  A  careful  examina- 
tion of  the  answer  will  fail  to  disclose  a 
single  averment  of  fact  to  wflich  exception 
was  sustained  which,  if  retained  and  proved 
in  the  most  ample  manner,  would  have 
changed  the  result.  Thus,  proof  of  the  fact 
that  it  was  agreed  between  the  village  and 
Smith  that  he  should  enclose  the  area  way 
with  a  substantial  iron  railing,  and  extend 
the  sidewalk  around  it,  and  the  like  facts, 
would  in  no  wise  affect  the  question  of 
whether  a  purpresture  was  created  in  the 
street,  or  the  power  of  the  village  authorities 
to  vacate  that  portion  of  the  street  for  the 
private  use  contemplated. 

It  is  contended— First,  that  the  power  of 
the  village  authorities  to  vacate  streets  is 
plenarv,  and  that,  they  having,  in  the  exer- 
cise 01  their  legislative  discretion,  vacated 
the  strip  of  ground  mentioned,  their  action 
is  not  the  subject  of  judicial  review ;  and, 
secondly,  if  the  vacating  ordinance  be  in- 
valid, it  is  nevertheless  a  license  tq  Smith  to 
occupy  that  portion  of  the  street,  and  such 
occupancy  by  him  is  not  therefore  a  nui- 
sance, it  is  insisted  that  as  the  statute 
(Rev.  Stat.  chap.  24,  §  62,  cl.  7),  grants 
power  to  municipalities,  organized  under  the 
general  incorporation  act,  **to  lay  out,  es- 
tablish, open,  alter,  widen,  extend,  grade, 
pave,  or  otherwise  improve  streets,  alleys, 
avenues,  sidewalks,  wharves,  parks,  and 
public  grounds,  and  vacate  the  same,"  the 
power  to  vacate  is  absolute,  to  be  exercised 
in  the  discretion  of  the  municipal  authori- 
ties. We  cannot  concur  in  this  view.  By 
the  platting  of  the  village,  the  streets,  in 
their  entire  width  and  length,  were  dedicated 
to  the  use  of  the  public  as  streets.  The  vil- 
lage thereby  became  seised  in  fee  of  the  streets 
and  alleys,  for  the  use  of  the  local  and  gen- 
eral public,  holding  them  in  trust  for  such 
uses  and  purposes,  and  none  other.  Alton  v. 
lUinois  Tramp.  Co.  12  111.  38,  52  Am.  Dec. 
479;  Carter  Y.  Chicago.  57  111.  285;  Chicago 
V.  McGinn,  51  111.  266,  2  Am.  Rep.  295; 
Jacksonville  v.  Jacksonville  R.  C0.  67  111.  540 ; 
QuijiCVY.  Jones,  76  111.  231,  20  Am.  Rep. 
243 ;  Kreigh  v.  Chicago,  86  111.  410  ;  Stack  v. 
East  St.  Louis,  85  111.  877,  28  Am.  Rep.  619; 
Lee  V.  Mound  Station,  118  111.  812. 

These  municipal  corporations  are  instru- 
mentalities of  the  state,  exercising  such  pow- 
ers as  are  conferred  upon  them  in  the  govern, 
ment  of  the  municipality.  Their  power  is 
measured  by  the  legislative  grant,  and  they 
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can  exercise  such  powers  only  as  are  expressly 
granted  or  are  necessarily  implied  from  the 
powers  expressly  conferrecl.  The  legislature, 
representing  the  x^eat  body  of  the  people  of 
the  state,  when  no  private  right  is  invaded 
or  trust  violated  (JackaonvilU  v.  Jacksonville 
B.  Go.  supra),  may  repeal  the  law  creating 
them,  or  exercise  such  control  in  respect  of 
the  streets,  alleys,  and  public  grounds  with- 
in the  municipalities  of  the  state  as  it  shall 
deem  for  the  interest  of  the  people  of  the 
state.  Dill.  Mun.  Corp.  §  541 ;  Chicago  v. 
Bumsey,  87  111.  355;  People  v.  Walsh,  96  111. 
253,  86  Am.  Rep.  185 ;  Chicago  v.  Union  Bldg. 
Asso.  102  111.  897,  40  Am.  Eep.  598;  West 
Cliicago  Park  Comrs.  v.  McMuUen^  184  111. 
170,  10  L.  R.  A.  215.  It  does  not  follow, 
however,  as  seems  to  be  supposed,  that,  by 
the  use  of  the^eneral  words  ^  and  vacate  the 
same,"  the  absolute  power  of  the  legislature 
was  intended  to  be  conferred  upon  the  mu- 
nicipal authorities.  The  grant  of  power  in 
this  particular  is  to  be  construed  in  view  of 
the  purposes  for  which  the  municipality  is 
invested  with  the  control  of  its  streets,  alleys, 
and  public  grounds.  The  municipality,  in 
respect  of  its  streets,  is  a  trustee  for  the  gen- 
eral public,  and  holds  them  for  the  use  to 
which  they  are  dedicated.  The  fundamental 
idea  of  a  street  is  not  only  that  it  is  public, 
but  that  it  is  public  in  all  its  parts,  for  free 
and  unobstructed  passage  thereon  by  all  per- 
sons desiring  to  use  it.  In  Alton  v.  UUnois 
Transp.  Co.,  supra,  we  said,  in  treating  the 
subject  there  under  consideration  :  "  What- 
ever title  to  these  public  grounds  may  be 
vested  in  tiie  city,  she  has  not  the  unqualified 
control  and  disposition  of  them.  They  y^re 
dedicated  to  the  public  for  particular  pur- 
poses, and  only  for  such  purposes  can  they 
oe  rightfully  used.  For  these  purposes  the 
city  may  improve  and  control  them,  and 
adopt  all  neeaful  rules  and  regulations  for 
their  management  and  use,  but  she  cannot 
alien  or  otherwise  dispose  of  them.  At  most, 
she  but  holds  them  in  trust  for  the  benefit  of 
the  general  public."  In  Quincy  v.  Jones, 
supra,  after  quoting  with  approval  the  fore- 
going language,  it  is  said:  **It  is  the  un- 
questioned duty  of  the  city,  in  controlling 
and  improving  the  streets,  to  prepare  them 
for  public  use  as  streets,     ...    as  the 

fmblic  necessity  may  require;  Holding  them 
n  trust  for  the  public,  and  having  no  au- 
thority to  convey  or  divert  them  to  other  uses, 
it  would  seem  inevitably  to  follow  that  they 
can  have  no  power  to  grant  to  individuals 
rights  or  easements  in  the  streets  which  might 
in  any  way  interfere  with  the  duty  of  pre- 
paring them  for  public  use."  And  in  Uhi- 
eago  Bock  db  Canal  Co,  y.  Oarrity,  115  111. 
155,  in  considering  the  power  of  the  munic- 
ipality to  grant  rights  in  the  public  streets 
of  the  city,  it  was  said :  "It  is  not  claimed 
that  the  use  of  the  streets  can  be  permanently 
granted  for  private  purposes,  and  we  recog- 
nize as  unquestionable  law  that  the  use  of 
the  streets  .  .  .  must  be  for  the  public, 
and  that  no  corporation  or  individual  can  ac- 
quire an  exclusive  right  to  their  use,  or  to 
the  use  of  any  part  of  them,  for  private  pur- 
poses." In  Glasgow  v.  8t,  Louis,  87  Mo.  678, 
under  power  **to  establish,  open,  vacate,  al- 
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ter,  widen,  extend,  pave,  or  otherwise  im- 
prove all  streets, "  etc. ,  it  was  held  that  an 
ordinance  to  vacate  a  portion  of  one  of  the 
streets  of  the  city  for  the  use  of  private  par- 
ties was  ultra  vires.  See,  also,  Beimer*s  App. 
100  Pa.  182,  45  Am.  Rep.  373 ;  St  Vincent 
Orphan  Asylum  v.  Troy,  76  N.  Y.  108,  83 
Am.  Rep.  286 ;  Stats  v.  Beidetta,  78  Ind.  185, 
88  Am.  Rep.  117 ;  Belcher  Sugar  Bef.  Co.  v. 
St.  Louis  Grain  Elevator  Co.  82  Mo.  127; 
Duhach  v.  Hannibal  &  St.  J.  B.  Co.  89  Mo. 
486.  And  we  held  that  the  city  cannot  ac- 
quire land  by  condemning  the  same  for  a 
street  when  the  real  purpose  is  to  devote  it 
to  a  private  use.  Ligare  v.  Chicago,  supra. 
In  Alcher  Sugar  Bef.  Co.  Case,  supra,  the 
court  held  that  the  corporation  could  not 
condemn  property  for  a  public  use,  to  be  ap- 
propriated to  a  private  use.  It  in  no  wise 
affects  the  principle  involved  whether  the 
street  was  acquired  by  dedication  or  con- 
demnation. Glasgow  v.  St.  Louis,  supra. 
The  municipal  corporation  holding  and  con- 
trolling its  streets  in  trust,  for  the  use  of  the 
general  public,  without  power  of  converting 
lem  to  any  other  use,  it  follows  necessarily 
that  the  right  to  ''vacate  the  same,"  is  to  be 
exercised  only  when  the  municipal  authori- 
ties, in  the  exercise  of  their  discretion,  de- 
termine the  street  is  no  longer  required  for 
the  public  use  or  convenience.  And  the  case 
of  Meyer  v.  Teutopolis,  181  111.  552,  is,  when 
properly  understood,  not  in  conflict  with  the 
views  here  expressed.  See  Ligare  v.  Chicago, 
supra.  It  is  not  necessary  to  here  discuss  or 
determine  whether  the  courts  will  in  any  case 
interfere  to  prevent  the  abuse  of  municipal 
discretion  in  the  respect  mentioned,  for  the 
reason  that  it  is  not  sought  to  restrain  the 
exercise  of  such  discretion,  but  to  prevent 
the  perversion  of  their  power,  to  the  pro- 
motion of  private  interests,  in  violation  of 
the  trust  upon  which  the  streets  are  held. 
Carter  v.  Chicago,  supra.  In  this  case  there 
is  no  pretense  that  the  public  interests  re- 
quired the  vacation  of  any  part  of  the  street, 
or  that  any  public  interest,  local  or  general^ 
would  be  subserved  by  the  proposed  vacation. 
The  ordinance,  professedly  and  in  terms,  pro- 
posed to  destroy  the  public  right  and  use, 
lor  the  sole  purpose  of  enabling  a  private 
person  to  occupy  a  portion  of  the  street,  with 
a  permanent  structure,  appurtenant  to  his 
building  abutting  upon  the  street.  This  the 
municipal  authorities  are  not  empowered  to 
do,  and  their  action  was  tUtra  vires  and  void. 
The  other  contention,  even  if  the  ordinance 
could  be  regarded  as  a  license  to  Smith  to 
permanently  occupy  a  portion  of  the  street, 
is  equally  untenable.  As  we  have  seen,  the 
primary  purpose  of  a  street  is  for  public  use, 
and  it  is  not  within  the  power  of  the  mu- 
nicipality to  divert  the  street  to  permanent 
private  uses.  It  by  no  means  follows  that 
every  obRtruction  of  a  street  is  a  purpresture 
or  illegal.  Thus,  the  necessary  and  tempo- 
rary obstructions  incident  to  the  use  or  repair 
of  the  street,  the  interruption  that  may  be 
caused  by  the  temporary  depositing  of  earth 
or  material  in  improving  the  adjoining  lots, 
excavations  under  the  street  authorized  by 
the  municipality,  and  the  like  {Gridley  v. 
Bloomington,  68  111.  47),  if  temporary  and 
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reasonably  necessary,  must  be  borne  as  a  rea- 
sonable and  necessary  limitation  of  the  free 
and  uninterrupted  right  of  use  by  the  pub- 
lic; and  when  made  under  proper  regula- 
tions, and  with  reasonable  safeguards  against 
accident,  such  interruptions  are  not  to  be  re- 
garded as  nuisances ;  the  test  in  all  such  cases 
being  that  the  interruption  shall  be  reason- 
ably necessary,  and  not  continued  for  an  un- 
reasonable time.  2  Dill.  Mun.  Corp.  581  et 
seg,,  and  authorities  cited;  Angell/  High- 
ways, chap.  6 ;  Wood,  I^uisances,  262  et  seq. 
And  so  in  respect  of  iron  gratings  to  admit 
light,  openings  for  admission  of  coal,  flap 
or  trap  doors,  the  extension  of  signs  into  the 
street,  and  the  like,  if  authorized  by  the 
municipality  and  properly  constructed,  so  as 
not  to  interfere  with  the  public  use  of  the 
street  or  sidewalk,  are  not  to  be  regarded  as 
nuisances.  But  it  is  indispensable,  to  take 
from  the  use  of  the  street  for  such  purposes 
the  character  of  a  nuisance,  that  the  street  or 
sidewalk  be  left  free  for  the  public  uses,  and 
in  as  safe  condition  as  it  would  have  been 
without  such  use ;  for  the  city  government 
cannot  exempt  itself  from  liability  for  in- 
juries resulting  from  an  unsafe  condition  of 
the  streets,  or  any  part  of  them,  and  cannot 
delegate  to  others  authority  to  make  them  so, 
for,  although  such  occupation  of  the  street 
may  not  be  a  nuisance,  yet  the  owner  or  per- 
flon  creating  the  obstruction  or  using  it,  and 
the  city  after  notice,  will  be  liable lior  neg- 
ligence in  its  construction  or  maintenance. 
Wood,  Nuisances,  275  et  eeq.y  and  cases  cited  ; 
Dill.  Mun.  Corp.  nipra;  Elliott,  Roads  & 
Streets.  480-540.  Every  person  passing  over 
the  street  has  a  riirht  to  presume  that  it  is  in 
proper  condition,  and  in  every  way  safe,  for 
the  purpose  of  his  passage,  with  due  and  or- 
dinary care ;  and,  as  the  municipality  itself 
cannot  be  justified  in  creating  a  nuisance,  no 
one  can  justify  the  creation  of  a  nuisance 
under  a  license  from  it. 

The  distinction  between  these  uses  of  the 
street  when  authorized  and  that  proposed  in 
this  city  is  well  defined.  That  the  obstruc- 
tion extending  Into  the  street  5  feet,  and  for 
the  length  of  85  feet,  was  intended  to-  be  and 
was  permanent,  is  not  questioned.  It  was 
for  use  as  an  areawav,  luijoining  the  base- 
ment of  the  brick  building  to  be  erected  upon 
the  adjacent  lot,  flush  with  the  lot  line.  It 
was  surrounded  by  a  stone  wall,  on  the  top 
of  which  was  to  be  placed  an  iron  railing, 
and  the  sidewalk  was  to  be  extended  around 
it.  Its  perpetual  use  was  necessary  for  the 
purposes  for  which  it  was  designated,  and,  if 
the  ordinance  be  treated  as  a  license  merely, 
the  right  to  so  maintain  it  in  the  public 
street,  to  the  exclusion  of  the  public  and 
for  the  exclusive  benefit  of  the  abutting  lot- 
owner,  was  intended  to  be  conferred.  This 
being  so,  it  falls  within  the  definition  of  a 
"  purpresture**  (4  Bl.  Com.  167) ,  and  is  per 
96  a  public  nuisance,  which  the  village  au- 
thorities had  no  power  to  license  or  maintain. 
Wood,  Nuisances,  288  et  seq.  Section  221  of 
the  Criminal  Code  (1  Starr  &  C.  Anno.  Stat. 
p.  815)  provides:  **It  is  a  public  nuisance 
.  .  .  (5)  to  obstruct  or  encroach  upon 
public  highways,  .  .  .  streets,  alleys, 
commons,^  etc.  ''The  king,"  says  Judge 
22  I^  R,  A. 


Dillon  (Mun.  Corp.  §  521),  "cannot  license 
the  erection  or  commission  of  a  nuisance; 
nor  in  this  country  can  a  municipal  corpora- 
tion do  so,  by  virtue  of  any  implied  or  gen« 
eral  power.  A  building,  or  other  structure 
of  like  nature,  erected  upon  a  street,  with- 
out the  sanction  of  the  legislature,  is  a  nui- 
sance, and  the  local  corporate  authorities  of 
a  place  cannot  give  a  valid  permission  thus 
to  occupy  the  streets  without  express  power 
to  this  end^  conferred  upon  them  by  charter 
or  statute.**  See  note.  Wood,  in  his  Law 
of  Nuisance  (sec.  742),  lays  down  the  rule 
that,  "while  a  municipal  corporation  may 
provide  by  ordinance  for  the  prevention  and 
removal  of,  yet  it  cannot  license,  a  nuisance, 
nor  can  it  maintain  a  nuisance  upon  city 
property,  but  is  subject  to  the  same  liability 
and  remedies  therefor,  at  the  suit  of  persons 
injured,  or  in  behalf  of  the  public,  as  an  in- 
dividual would  be."  These  texts  are  ampl^ 
sustained  by  the  decided  cases  cited  in  Petite 
V.  Johnson,  56  Ind.  189,  the  city  of  Indian- 
apolis contracted  with  the  owners  of  a  build- 
ing situated  upon  one  of  the  public  alleys  of 
the  city  that  they  should  construct  a  stair- 
way in  the  alley,  to  afford  access  to  rooms  in 
the  building  occupied  by  ofiSces  of  the  city. 
The  structure  being  permanent  in  its  char- 
acter, it  was  held  to  be  a  nuisance,  and  abated 
accordingly.  The  court  says:  "The  city 
had  no  power  to  contract  for  such  a  structure 
in  such  a  place.  True,  the  city  has  exclusive 
jurisdiction  over  the  streets  and  alleys,  not 
to  enable  it  to  appropriate  them,  or  any  part 
of  them  in  perpetuity,  to  the  use  of  private 
individuals,  but  to  keep  them,  so  far  as  may 
be,  open  and  free  to  all,  and  so  regulate  and 
control  necessary  temporary  obstructions  that 
they  shall  not  become  permanent."  lyau  y, 
Reynolds,  53  III.  212;  Com.  y.  King,  18  Met. 
115;  State  v.  Bei'detta,  supra;  Hart  v.  AU 
hany,  8  Paige,  213,  8  L.  ed.  121 ;  People  v. 
Cunningliam,  1  Denio,  524,  48  Am.  Dec.  709, 
and  cases  supra. 

The  permanent  encroachment  upon  a  pub- 
lic highway  or  street,  unauthorized  by  the 
legislature,  and  the  creation  of  a  purpresture 
therein,  which  obstructs  the  free  and  unin- 
terrupted passage  of  the  public,  is,  as  a  mat- 
ter 01  law,  a  public  nuisance.  The  matter 
of  inconvenience  to  the  public,  or  that  suffi- 
cient of  the  street  may  remain  unobstructed 
to  still  accommodate  the  public  travel,  can- 
not be  considered.  The  trustee  of  the  pub- 
lic—the municipality — is  charged  with  the 
duty  of  keeping  and  maintaining  the  streets, 
in  all  their  parts,  open  and  unobstructed,  and 
in  reasonably  safe  condition,  for  the  public 
use.  No  question  of  the  amount  of  damage 
done  or  that  ma;^  ensue  from  the  creation  of 
the  purpresture  is  raised,  nor  can  it  be  con- 
sidered in  proceedings  by  the  public,  the 
question  being  simply  whether  there  has 
been  an  invasion  of  the  public  right.  Where 
the  proceedings  are  instituted  by  a  private 
individual  for  a  public  nuisance,  the  gist  of 
his  right  of  action  is  the  private  injury,  and 
he  must  allege  and  prove  some  special  dam- 
age, different  in  kind  from  that  suffered  by 
the  general  public.  McDonald  v.  English,  85 
111.  232;  Chicago  y.  Union  Bldg.  Asso.  102 
111.  879,  40  Am.  Rep.  598;  East  St.  Louis  y. 
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O'Flynn,  119  111.  200,  59  Am.  Rep.  795.  The 
public  may  institute  proceedings  for  the 
abatement  or  prevention  of  the  nuisance  by 
its  authorized  public  officers,  irrespectiye  of 
the  question  of  pecuniary  damages.  Jaekaon 
T.  Iforris,  72  111.  864 ;  Hunt  v.  Chicago  Horse 
*fc  Dummy  R.  Co,  121  111.  688.  Nor  does  it 
seem  to  be  necessary  -when  the  erection  is  it- 
self an  invasion  of  the  public  right— that  is, 
where  it  is  a  nuisance  per  m— that  the  fact 
should  be  established  at  law,  preliminary  to 
the  jurisdiction  by  injunction.  The  public 
is  entitled  to  the  speediest  and  most  effectual 
way  to  prevent  the  threatened  invasion  of  its 
right.  Wood.  Nuisance,  §§  777-786;  Dill. 
Mun.  Corp.  520;  StaU  v.  Mobile,  5  Port. 
(Ala.)  279,  30  Am.  Dec.  564;  Reimer'i  Awp. 
mpra;  People  v.    Vand^'bilt,  26  N.  Y.  287; 


Manhattan  Oas  Light  Co.  v.  Barker,  7  Robt 
523;  Eden,  Inj.  11-159.  And,  if  there  has 
been  a  clear  invasion  of  the  common  right,— 
the  authorized  taking  for  private  use  thai 
which  belongs  to  the  public,  aa  by  the  per- 
manent occupation  of  a  public  street,  or  a 
portion  of  it, — injunction  will  be  granted, 
at  the  suit  of  the  proper  officers,  on  behalf 
of  the  public,  to  prevent  the  creation  and 
maintenance  of  the  nuisance.  8  Pom.  £q. 
Jur.  1859,  and  naU;  Earl  v.  De  Hart,  12  14. 
J.  Eq.  280,  72  Am.  Dec.  395 ;  Sparhawk  v. 
Union  Pass.  R.  Co.  54  Pa.  401 ;  East  India 
Go.  V.  Vincent,  2  Atk.  83;  Murdoch" e  Cote, 
2  Bland,  €b.  461,  20  Am.  Dec.  889,  notee. 

We  are  of  opinion  that  the  chancellor  de- 
cided correctly,  and  the  decree  oj  the  Circuit 
Court  will  be  affirmed. 


INDIANA  SUPREME  COURT. 


BOARD  OF  COMMISSIONERS  OF  VIGO 
COUNTY,  Appt., 

V. 

James   W.  STOUT  et  oL 


.Ind.. 


.1 


1  •  A  court  has  inherent  power  to  order 
an  elevator  in  the  eourt-houae  to  be 
operated  by  the  sheriff  durlngr  seeBlons  of 
court,  when  the  use  of  the  elevator  to  necessary 
to  furnish  fit  and  convenient  means  of  accese  to 
the  court-room,  althouiph  the  county  commto- 
sioners  direct  to  the  contrary  that  the  use  of  the 
elevator  shall  be  discontinued. 


2*  An  injunction  against  carrying^  ont 
an  order  of  conrt  cannot  be  erranted  by  no- 
other  court  of  similar  Jurisdiction,  but  can  be 
granted,  if  at  all,  only  by  the  court  which  made 
the  order. 

8.  The  proper  mode  of  review  of  an  oi^ 
der  of  eoort  directing  the  eherilT  to 
operate  an  elevator  in  the  oourt-houfie  for 
convenience  of  access  to  the  court-room  to  by 
appeal  and  not  by  Injunction  against  the  sherilf. 

(November  28, 1883.) 

APPEAL  by  complainants  from  a  judgment 
of  the  Superior  Court  for  Vigo  County  in 


Note.— Potoer  of  eourte  to  j^-ovide  the  neeeeaary 
plaees  and  equipment  for  their  bueinees. 

A  court  has  the  hiherent  power  when  in  seeslon 
to  incur  such  necessary  expense  as  the  exigencies 
of  the  occasion  may  require,  which  aro  judicially 
determined  by  the  court,  as  directing  a  sheriil  to 
board  and  lodge  the  jury,  at  the  expense  of  the 
county,  where  such  jury  should  not  be  allowed  to 
separate.  Watson  v.  Moniteau  County,  58  Mo.  182; 
Lycoming  County  Comrs.  v.  Hall,  7  Watts,  280. 

The  case  of  Lycoming  County  Comrs.  v.  Hall 
seems  to  be  the  leading  authority  for  the  doctrine 
of  the  Inherent  power  of  a  court  to  provide  itself 
with  what  to  necessary  for  its  business. 

Thto  may  atoo  be  done  at  the  expense  of  the  city, 
when  the  city  should  furnish  the  expenses  of  the 
court    State  v.  Smith,  5  Mo.  App.  427. 

But  not  at  the  expense  of  the  state  in  the  absence 
of  statute.    State  v.  Clark,  67  Mo.  25. 

In  thto  case  the  section  allowing  such  expense  had 
been  omitted  from  the  statute  by  the  legislature. 

And  a  county  where  the  court  is  held  to  liable  for 
incidental  expenses  of  the  supreme  court  in  the 
absence  of  statute.  McCalmont  v.  AUegheny 
County,  29  Pa.  417. 

And  Orleans  County  v.  State  Auditor,  65  Yt.  492, 
holds  that  the  state  is  liable  for  water  f urntohed  to 
the  court-house  under  a  statute  making  the  county 
liable  for  '*all  other  expenses  connected  with  the 
courts,"  but  the  case  does  not  show  who  ordered  it. 

And  a  county  to  liable  for  expenses  of  publication 
of  trial  Itots  publtohed  under  a  rule  of  court,  there 
being  no  statutory  provtoion  made  for  the  pay- 
ment.   Venango  Cou  nty  v.  Durban,  8  Grant  Cas.  OS. 

And  in  People  v.  Monroe  County  Suprs.,  15  How. 
Pr.  225,  it  was  held  that  the  rules  of  court  require 
the  clerk  to  print  the  calendar  for  the  general 
22  L.R.A. 


terms,  which  to  clearly  a  county  charge  for  which 
there  to  no  provtoion  by  law,  but  that  was  not  in 
controversy  in  thto  case. 

In  People  v.  Greene  County  Suprs.,  89  Hun,  298, 
86  Hun,  619,  it  was  held  that  courts  have  inherent 
power  to  incur  necessary  expenses,  but  that  the 
power  to  order  pubUcation  of  terms  of  court  to  not 
vested  in  the  court,  as  such  a  construction  would 
enlarge  the  terms  of  the  statute  providing  for  such 
publication. 

As  to  further  expenses,  see  Jones  v.  Lee  County 
Suprs.  infra. 

In  State  v.  Noble,  4  L.  R.  A.  101, 118  Ind.  860,  where 
the  constitutionality  of  the  supreme  court  com- 
mission was  m  controversy,  it  was  held  that  if  they 
were  mere  assistants  of  the  court  an  act  authoris- 
ing their  appointment  by  the  governor  would  be 
unconstitutional  as  such  appointment  belongs  to 
the  judicial  powers  of  the  court. 

And  the  supreme  court  of  Wisconsin  has  the  in- 
herent power  to  appoint  Its  own  janitor,  although 
the  superintendent  of  public  property  has  charge 
of  the  state  house  where  the  statute  provides 
that  he  shall  not  interfere  with  any  rooms  appro- 
priated to  state  officers.  Be  Janitor  of  Supreme 
Court,  86  Wto.  410. 

The  dtotrict  court  has  the  inherent  power  to  ap- 
point its  own  court  crier  and  tipstaff  whose  dutj 
combines  that  of  janitor  also,  and  as  such  he  may 
be  required  to  take  charge  of  the  steam  heating 
apparatus  for  the  court  even  to  the  exclusioa  of 
heat  from  the  other  county  offices  if  necessary,  and 
at  the  expense  of  the  county.  Re  Court  CMBcers.  8 
Pa.  Dtot.  Rep.  196. 51  Phila.  Leg.  Int  54. 

But  State  v.  Smith.  82  Mo.  51,  reversing  15  Mo. 
App.  412,  holds  that  in  St.  Louto  the  power  to  ap- 
point a  court  janitor  to  vested  in  theoommorionflv 


See  also  22  L.  R.  A.  402 ;  39  L.  R.  A.  197. 
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favor  of  defeodnnta  fo  an  action  brought  to 
enjoin  defendants  from  operating  or  interfering 
with  the  passenger  elevator  in  the  Vigo  County 
court  hoase.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meura.  Paris  ft  Hamill,  for  appellant: 

If  the  board  of  county  commissioners^  as  is 
clearly  held  by  this  court,  has  the  control  and 
management  of  county  business,  it  surely  may 
make  orders  respecting  county  property  that 
may  interfere  with  a  continued  running  of  a 
certain  order  of  things  as  well  as  to  put  a  cer- 
tain order  of  things  in  motion  in  the  first  place. 

(ySoyU  V.  Shannon,  80  Ind.  159. 

If  there  exists  any  authority  to  call  in  ques- 
tion the  management  and  control  of  the  board 
of  commissioners  over  the  elevator  in  question 
the  action  should  have  been  commenced  insome 
regular  proceeding  known  to  the  law.  Rev. 
Slat.  1881,  §  814,  gives  us  a  rule  for  the  com- 
mencement of  actions  in  this  state,  and  section 
1168  prescribes  the  method  of  issuing  writs  of 
mandates  to  inferior  tribunals.  The  only  pro- 
ceeding entitled  to  a  standing  in  a  court  of 
Justice  for  the  purpose  of  requiring  a  board  of 
commissioners  to  answer  or  give  an  account  of 
its  control  and  managemeat  of  county  property 
would  lie  under  this  latter  section,  and  a  cir- 
cuit court  would  only  have  the  right  of  pass- 
ing Judgment  on  such  a  question,  if  such 
right  exists  at  all,  whey  the  question  was  pre- 
sented to  the  jurisdiction  by  the  practice  known 
under  said  section  1168,  Rev.  Stat  1881. 
This  record  shows  orders  of  court  directed 
against  persons  who  were  not  parties  to  any 


proceedings  before  it  and  against  whom  no 
process  or  notice  had  been  directed. 

Weitbaeh  ▼.  Arnold,  8  Wash.  Terr,  111; 
Hoffman  v.  Lake  County  Comrs.  96  Ind.  84; 
State  V.  Clark,  4  Ind.  815;  Po9ey  County  Comrs, 
▼.  Saunders.  17  Ind.  487. 

Messrs.  McNutt  ft  McNutt  for  appellees. 

Howard*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  a  suit  brought  by  the  appellant 
board  of  county  commissioners  to  enjoin  the 
appellees  from  operating  or  interfering  with 
the  passenger  elevator  in  the  Vigo  county 
court-house. 

A  demurrer  to  the  complaint  having  been 
overruled,  the  appellees  answered  in  three 
paragraphs,  the  first  being  in  general  denial 
and  the  second  and  third  setting  up  affirma- 
tive matter. 

It  is  assigned  as  error  that  the  court  over- 
ruled appellant's  demurrer  to  the  affirmative 
paragraphs  of  the  answer  and  the  sufficiency 
of  these  paragraphs  is  the  only  question  pre- 
sented for  our  decision. 

In  the  second  paragraph  of  the  answer  it  is 
averred,  amongst  other  things,  that  the  Vigo 
county  court-house  is  an  iron  and  stone  struct- 
ure, 207  feet  long  bv  150  feet  wide  and  three 
stories  high  above  tne  basement ;  that  it  cost 
$480,000,  is  built  upon  a  public  square  in 
the  city  of  Terre  Haute  and  fronts  on  four 
streets,  with  a  public  entrance  from  each 
street.  That  there  are  two  stairways  at  the 
ends  of  the  building,  but  no  public  stair- 


of  the  board  of  public  works  by  statute,  subject  to 
approval  by  the  president  of  the  board  of  public 
works,  and  the  court  cannot  regard  the  appoint- 
ment of  an  obnoxious  janitor  as.  a  vacancy,  and 
appoint  another. 

And  under  Miss.  Oode  1882, 1  908,  directing  the 
circuit  and  chancery  courts  to  make  an  aUowaoce 
to  clerks  for  supplies  to  be  certlfled  to  the  super- 
visors, it  must  be  allowed  or  disallowed  and  not 
simply  certlfled.  Jones  v.  Lee  County  Suprs.  (Miss.) 
Dec  10,  IMS. 

And  under  N.  Y.  Code,  181,  a  court  of  record  may 
order  the  sheriff  to  furnish  a  room  and  supplies  If 
the  board  of  supervisors  fail,  but  the  justices  of 
the  city  court  cannot  make  such  an  order  as  jus- 
tices.   People  V.  New  York  City  Ct.  16  N.  Y.  S.  R.  587. 

A  probate  judge  In  Dakota  may  require  the  sheriff 
to  procure  room  and  fuel  for  the  court,  under  the 
statutes,  if  the  commissioners  fail  to  furnish  one, 
but  he  cannot  rent  an  oflBce  himself  and  collect  the 
expense  from  the  county.  Cleary  v.  Eddy  County, 
SN.Dak.8B7. 

The  power  of  the  county  commissioners  to  repair 
the  court-room  does  not  take  from  courts  of  rec- 
ord power  to  order  repairs  under  Ind.  Stat.,  1  Ga- 
vin ft  Hord,  64,  M  3,  6,  authorizing  courts  to  allow 
such  sums  as  may  be  due  to  persons  furnishing 
furniture  for  the  court-room  or  making  repairs 
thereof.   Nash  v.  Btata,  83  Ind.  78. 

But  a  court  has  no  power  to  order  the  sheriff  to 
provide  suitable  rooms  and  equipments  when  the 
county  oommiBSioners  on  notice  immediately  pro- 
ceed to  furnish  them  in  time,  and  so  notify  the 
court,  and  the  sheriff  procures  his  after  such  notice. 
Bamect  v.  Asbmore,  6  Wash.  168. 

Nor  to  order  the  sheriff  to  purchase  matting 
where  the  statute  imposes  that  duty  on  the  county 
commissioners.  Neosho  County  Comrs.  v.  Stod- 
dart,  18  Kan.  207. 

And  in  California  the  judge  of  the  superior  court 
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cannot  select  or  take  possession  of  any  room  in  the 
court-house  he  may  desire  that  has  been  assigned 
to  another  by  the  board  of  supervisors.  If  the 
court-room  is  insufBolent  the  board  may  be  re- 
quired to  act  under  Code,  I  lii.  San  Joaquin 
County  V.  Budd,  96  CaL  47. 

And  under  a  statute  authorizing' a  judge  to  di« 
rect  the  sheriff  to  furnish  the  court-room  'if  the 
county  does  not,  he  cannot  anticipate  the  action  of 
the  county.  Los  Angeles  County  v.  Los  Angeles 
Super.  Ct.  96  Cal.88U. 

Nor  can  he  order  the  county  treasurer  to  pay  for 
such  supplies  which  he  has  certlfled  as  required  by 
the  statute,  when  the  statute  does  not  give  that 
power  to  the  judge.    Ex  parte  Widber,  91  Cal.  867. 

And  where  the  court  was  annoyed  by  the  traffic 
on  the  street  during  its  sessions,  the  power  to  pre- 
vent the  noise  by  use  of  ropes  across  the  street  was 
sustained,  fielvin  v.  Richmond,  1  L.  R.  A.  807,  85 
ya.674. 

The  power  to  hold  court  in  the  county  in  another 
place  than  the  court-room  or  the  court-house,  will 
be  presumed  to  bave  been  properly  exercised.  Mo- 
hon  V.  Harkreader,  18  Kan.  883;  Bates  v.  Sabin,  64  V t. 
611;  State  v.  Peyton,  82  Mo.  App.  522;  LeGrange  v. 
Ward,  11  Ohio,  267;  Stafford  County  Comrs.  v. 
State,  40  Kan.  21;  Smith  v.  Jones,  28  La.  Ann.  44. 

But  the  court  cannot  order  the  court-house  build- 
ing to  be  moved  to  another  site,  but  may  require 
that  It  be  made  more  comfortable.  Benton  County 
V.  Thompson.  7  Ind.  266. 

Of  much  Interest  on  the  question  here  presented 
is  the  Indiana  case  of  White  County  Comrs.  v.  Owin 
(Ind.)  po8t^  402,  which  decides  that  the  power  to 
make  necessary  repairs  to  a  court-house  is  inherent 
in  a  court,  but  that  it  cannot  extend  to  a  practical 
reconstruction  or  extension  of  the  building. 

I.T. 
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way  at  or  Dear  the  center ;  that  in  the  original 
plan  of  the  court-house,  provision  was  made 
at  a  cost  of  $10,000.  for  an  elevator  in  the 
center,  to  reach  the  several  floors  from  the 
basement  up.  That  the  elevator  is  in  keep- 
in.fi:  with  the  style,  finish,  and  fixtures  of 
said  building.  That  it  is  customary  to  use 
elevators  in  public  buildines  of  the  dimen- 
sions and  use  of  said  courtLouae.  That  the 
offices  of  the  clerk,  sheriff,  recorder,  treas- 
ui-er,  auditor,  and  the  board  of  countv  com- 
missioners are  upon  the  first  floor.  The  sec- 
ond floor  is  occupied  by  the  circuit  and 
superior  courts,  the  ofiBoe  of  the  prosecuting 
attorney  and  the  law  library.  The  main  en- 
trances to  the  circuit  and  superior  courts  are 
at  the  center  of  the  building,  near  the  ele- 
vator, but  about  sixty  feet  from  the  end  stair- 
ways. The  third  floor  is  occupied  by  the 
Krand  jury,  the  petit  jury,  the  court  reporter, 
and  the  superintendent  of  the  county  schools. 
That  the  elevator  is  a  great  convenience  to 
grand  jurors  and  persons  subpoenaed  before 
them  as  witnesses;  also  to  petit  jurors:  that 
it  is  a  great  convenience  to  judges,  jurors, 
parties,  attorneys,  and  witnesses  who  are 
compelled  to  attend  the  sittings  of  the  courts, 
and  to  those  who,  as  a  part  of  the  public, 
choose  to  do  so;  that  said  elevator  is  a  great 
convenience  in  carrying  the  records  to  and 
from  the  oflSces  of  the  court  on  other  floors ; 
that  in  the  ways  aforesaid,  and  in  many  other 
ways,  the  operation  of  the  elevator  facilitates 
the  carrying  on  of  the  business  of  the  courts, 
and  is  the  principal  means  of  access  to  the 
Vigo  circuit  court-room ;  that  the  bosrd  of 
commissioners,  from  the  time  the  court  house 
was  opened  for  use,  in  April,  1887,  ran  and 
operated  the  elevator;  that  the  person  last 
employed  by  the  board  to  operate  the  elevator 
did  not  run  the  same  to  suit  the  convenience 
or  necessities  of  the  circuit  and  superior 
courts ;  that  it  was  frequently  shut  down  be- 
fore ihe  courts  adjourned,  or  so  soon  there- 
after that  persons  in  attendance  on  the  courts 
were  compelled  to  go  down  on  foot,  and  the 
records  used  in  the  courts  and  belonging  to 
offices  on  other  floors  had  to  be  carried ;  that 
the  elevator  frequently  remained  shut  down 
after  the  courts  had  convened,  so  that  persons 
attending  court  were  compelled  to  use  the 
stairways,  while  the  records  had  to  be  carried 
up ;  that  such  neglect  to  properly  operate 
the  elevator  caused  those  attending  the  courts 

freat  inconvenience  and  annoyance ;  that  the 
[onorable  David  N.  Taylor,  Judge  of  the 
Vi^o  circuit  court,  having  frequent  com- 
plaints made  to  him  of  such  neglect  and  mal- 
feasance of  the  elevator- man,  and  himself 
observing  the  inefilciency  in  the  operation 
of  the  elevator,  and  being  dul^  advised  in 
the  premises,  issued  the  following  order: 

**It  is  hereby  ordered  that  the  elevator 
running  from  the  basement  to  the  court-room 
floor  be  run  and  operated  in  accordance  with 
the  following  schedule:  During  all  terms 
of  court  from  8  A.  M.  until  ten  minutes  past 
twelve  noon,  and  thereafter  so  long  as  court 
shall  be  in  session,  and  from  a  quarter  past 
one  until  half  past  flve  during  any  term  of 
court,  and  at  all  times  during  court,  giving 
persons  attending  thereon  a  reasonable  time 
to  pass  down  therefrom  after  the  adjourn- 
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ment  of  same,  Sundays  excepted.  And  the 
clerk  is  ordered  to  certifv  a  copy  hereof  to 
the  sheriff,  and  the  sheriff  is  ordered  to  serve 
the  same  on  the  person  or  persons  in  charge 
of  and  running  said  elevator,  and  upon  the 
board  of  county  commissioners,  and  make 
return  of  such  service  into  court.** 

That  after  the  service  of  said  order,  the 
person  in  charge  of  the  elevator  failed  to 
obey  the  same  and  failed  and  neglected  to 
operate  the  elevator  at  times  when  the  cir- 
cuit and  superior  courts  were  in  session ; 
wherefore  the  circuit  court  directed  the  de- 
fendant, James  W.  Stout,  who  was  then  and 
is  now  the  duly  elected,  qualifled,  and  act- 
ing sheriff  of  Vigo  county,  to  take  charge  of 
the  elevator  and  run  the  same  aocordinf  to 
the  aforesaid  schedule;  that  the  defendant 
Stout  is  operating  the  elevator  under  the  di- 
rection and  by  the  order  of  the  Vieo  circuit 
court.,  and  the  defendant  Lynch  is  the  deputy 
of  said  Stout,  and  is  acting  as  such  in  run- 
ning said  elevator.  The  board  of  commis- 
sioners also  entered  an  order  upon  their  rec- 
ords that  the  interests  of  the  people  of  the 
county  and  a  due  regard  for  an  economical 
administration  of  the  affairs  of  the  county, 
do  not  require  the  further  running  of  the 
elevator,  and  therefore  ordered  it  closed. 

This  paragraph  of  the  answer  concludes  by 
averring  that  the  Yiffo  circuit  court  did  there- 
upon cause  the  saia  Sheriff  bv  himself  and 
his  said  deputy  to  operate  the  elevator  for  the 
purpose  of  expediting  and  facilitating  the 
business  of  the  said  circuit  and  superior 
courts,  that  the  said  circuit  court  so  con- 
tinued the  operation  of  said  elevator  because 
in  the  exercise  of  Its  best  judgment  it  deemed 
it  necessarv  and  expedient  in  carrying  on  the 
business  of  the  said  courts  and  a  great  pub- 
lic convenience.  That  the  operation  and  run- 
ning of  said  elevator  is  necessary  in  carry- 
ing on  the  business  of  the  said  circuit  court. 

The  third  paragraph  of  the  answer  is  sub- 
stantially the  same  as  the  second. 

It  is  not  seemly  that  a  dispute  such  as  this 
should  have  arisen  between  the  parties  con- 
cerned. We  have,  however,  to  consider  the 
case  as  it  comes  to  us.  The  controversy  must 
seem  trivial,  but  the  questions  involved  are 
iniportant. 

The  control  of  county  property  and  the 
management  of  county  business  generally  are 
confided  by  law  to  the  commissioners  of  the 
county.  In  contemplation  of  law,  in  so  far 
as  the  financial  affairs  of  the  county  are  con- 
cerned, the  board  of  county  commissioners  is 
the  county.  The  construction,  maintenance, 
and  custody  of  all  county  buildings,  not  ex- 
cepting the  court-house,  are  in  the  hands  of 
the  board.  They  provide  and  care  for  all  the 
offices  necessary  for  the  conduct  of  county 
affairs,  including  court- rooms,  offices  for  the 
clerk  and  sherifl  of  the  court,  jury  rooms, 
jail  and  other  rooms  and  buildings  conven* 
lent  and  necessary  for  the  conduct  of  the  bus- 
iness of  the  court4S.  This,  of  course,  includes 
the  means  of  access  to  the  court,  whether  by 
doors,  halls,  corridors,  stairway,  or  eleva- 
tors. 

But  while  the  powers  and  duties  of  the 
board  of  county  commissioners  within  the 
county  are  thus  ample  and  complete,  as  a 
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ooDstituent  part  of  the  administratlTe  depart- 
ment of  the  state  governmeDt,  yet  it  must 
be  kept  in  mind  that  these  powers  and  duties 
•are  intrusted  to  the  board  lor  certain  defined 
purposes,  and  that  the  commissioners  are 
trustees  for  the  carrying  out  of  such  pur- 
poses. The  commissioners  majr  not  exercise 
their  powers  arbitrarily  and  without  resard 
to  the  trusts  committed  to  their  keeping. 
The  treasurer's  office  should  be  suitable  for 
the  safe  keeping  of  the  funds  of  the  county. 
The  records  of  deeds,  showing  title  to  the 
property  of  the  people,  should  not  be  exposed 
to  needless  hazard.  The  jail  should  be  such 
as  to  provide  for  the  humane  and  safe  keep- 
ing  of  those  confined  therein  charged  with 
the  violation  of  the  laws.  And  so  for  other 
trusts  committed  to  the  board. 

Should  any  such  trust  be  disregarded  or 
abused,  resort  may  be  had  to  the  courts  by 
4my  aggrieved  party,  or  by  one  authorized 
to  act  for  the  people  at  large.  In  case,  how- 
•ever,  the  court  itself  is  the  party  tif  grieved, 
more  delicate  and  important  considerations 
■«re  presented.  The  court-house,  as  the  term 
implies,  is  chiefly  for  the  use  of  the  court, 
the  remaining  uses  beinff  subordinate  and  to 
■«  great  extent  incidental. 

Courts  are  an  integral  part  of  the  govern- 
ment and  entirely  independent,  deriving 
•  their  powers  directly  from  the  constitution, 
in  so  far  as  such  powers  are  not  inherent  in 
the  yenr  nature  01  the  Judiciary.  A  court  of 
general  jurisdiction,  whether  named  in  the 
•constitution,  or  established  in  pursuance  of 
the  provisions  of  the  constitution,  cannot  be 
•directed,  controlled,  or  impeded  in  its  func- 
tions by  any  of  the  other  departments  of  the 
l^overnment.  The  security  of  human  rights 
■And  the  safety  of  free  institutions  require  the 
absolute  integrity  and  freedom  of  action  of 
•courts.  Little  y.  State,  90  Ind.  838,  46  Am. 
Bep.  324 ;  Smyths  y.  BoaweU,  117  Ind.  865 ; 
Si  parte  GriMthe,  118  Ind.  88,  8  L.  R.  A. 
^8;  J^te  y.  Nobie,  118  Ind.  850,  4  L.  R.  A. 
101 ;  State  v.  Hyde,  121  Ind.  20 ;  Langenberg 
T.  Decker,  181  Ind.  471. 

While  the  power  of  a  court  is  essentially 
Judicial,  being  the  power  to  hear  and  ad- 
judge causes,  yet  it  has  also  such  incidental 
powers  as  are  necessary  to  the  full  and  free 
-exercise  of  its  purely  judicial  functions. 
The  court  may  therefore  make  such  rules  and 
regulations  as  are  necessary  to  secure  its  own 
freedom  of  action  and  to  carry  on  its  busi- 
ness with  dignity,  decorum,  order,  due  dis- 
patch and  convenience. 

The  Statute  (Rev.  Stat.  1881,  S  1817)  rec- 
ognizes and  asserts  such  implied  power  of 
the  court,  in  addition  to  its  strictly  judicial 
powers,  to  make  judgments,  sentences,  de- 
•crees,  orders,  injunctions,  and  to  issue  pro- 
•cess,  namely,  the  power  "to  do  such  other 
acts  as  tnay  be  proper  to  carry  into  effect  the 
same, "  that  is,  the  power  to  do  what  may  be 
necessary  for  the  exercise  of  its  own  proper 
functions.  Judge  Buskirk,  in  speaking  of 
orders  and  rules  of  court  made  in  pursuance 
of  such  power,  says  that,  "  while  they  are  in 
force,  they  are  as  binding  upon  the  court, 
parties  and  attorneys  as  though  enacted  by 
the  legislature."  Buskirk,  Pr.  874,  and  au- 
thorities there  cited, 
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Sections  1415  and  1416  of  the  same  statutes 
more  particularly  recognize  the  power  of  the 
court  to  order  the  preparation  of  the  court* 
house  for  the  reception  of  the  court,  also  to 
make  orders  for  necessary  heating,  supply- 
ing furniture,  and  making  repairs,  ^oih  y. 
State,  88  Ind.  78. 

Sven  without  statutory  enactment,  how« 
ever,  the  court,  as  we  have  seen,  possesses 
all  powers  necessary  for  the  free  and  untram- 
meled  exercise  of  its  functions.  Consider-' 
ing,  therefore,  the  facts  concerning  the  Vigo 
county  court-house  as  detailed  in  the  answer, 
and  as  admitted  to  be  true  by  the  demurrer 
thereto,  there  can  be  but  little  doubt  that 
the  order  made  by  the  court  as  to  the  run- 
ning of  the  elevator  was  a  proper  exercise  of 
the  inherent  powers  of  the  court..  In  the 
construction  of  the  building,  the  elevator 
was  made  the  principal,  and  was  the  only 
convenient  entrance  into  and  exit  from  the 
court-room.  The  stairways,  located  in  a 
part  of  the  building  remote  from  the  court- 
rooms, were  plainly  not  a  commodious  means 
of  access,  nor  were  they  intended  for  such 
purpose.  Considering,  too,  the  great  cost  of 
the  edifice  and  of  the  elevator  itself,  it  would 
be  most  unreasonable  that  the  court,  ita 
judge,  the  officers,  jurors,  attorneys,  parties, 
and  witnesses,  and  the  people  generally  who 
chose  to  attend  upon  the  proceedings  of  the 
court,  should  be  compelled  to  seek  an  en- 
trance to  so  noble  a  seat  of  justice  by  way 
of  obscure  and  distant  stairways,  when  the 
county  had  provided  a  convenient  and  fit  ap- 
proach in  the  center  of  the  building  and  near 
to  the  doors  of  the  court-room.  To  prevent  the 
use  of  the  elevator  under  the  circumstances 
appears  as  a  perversion  of  the  very  purpose 
for  which  the  court-house  was  built.  It  was 
not,  perhaps,  proper,  except  in  case  of  urgent 
necessity,  for  the  court  to  take  upon  itself 
the  care  and  management  of  the  court-house 

Senerally,  or  of  any  part  of  it,  this  being  % 
uty  confided  by  law  to  the  county  commis- 
sioners, the  immediate  representatives  of  tho 
people.  But  under  the  conditions  as  they 
appear  by  the  facts  set  forth  in  the  answer, 
the  dignified  and  proper  administration  of 
justice  required  the  moderate  and  reasonable 
order  issued  by  the  court.  The  schedule 
provided  for  in  that  order  was. only  for  the 
time  when  the  court  should  be  in  session  and 
this  the  court  had  an  undoubted  right  to  ask. 
And  when  the  order  was  disregarded  by  the 
person  in  charge  of  the  elevator,  the  court 
mieht,  as  it  did,  direct  iU  sheriff,  by  himself 
or  aeputy,  to  take  charge  of  the  elevator,  or 
the  court  might  appoint  a  bailiff  to  attend 
to  that  duty.  When  the  order  was  served 
upon  the  man  in  charge  of  the  elevator,  and 
upon  the  board  of  county  commissioners,  it 
was  but  rififht  and  proper  that  they  should 
have  complied  with  it.  It  asked  only  that 
the  chief  purpose  for  which  the  court-house 
had  been  built  and  the  elevator  erected  should 
be  carried  out.  It  would  appear,  indeed, 
that  the  elevator  was  expressly  built  for  the 
needs  of  the  court.  The  second  and  third 
floors,  to  which  the  elevator  runs,  are  devoted 
almost  exclusively  to  the  use  of  the  court, 
lurv,  and  court  officers.  The  county  officers, 
including  the  commissioners  themselves,  are 


Digitized  by  ^OOQ IC 


InUAHA  SUFBBMB  COUBT. 


Jav.» 


located  on  tha  flrat  floor,  and  It  would  seem 
that  but  for  the  uses  of  the  court,  no  elevator 
would  have  been  needed  in  the  building  at 
all.  Tet  the  board  of  commissioners  went 
so  far  as  to  enter  an  order  upon  their  records 
directing  the  total  discontinuance  of  the  ele- 
vator. The  answer  states  that  the  circuit 
court,  In  the  exercise  of  its  best  judgment, 
deemed  it  necessary  and  expedient  in  carry- 
ing on  the  business  of  the  courts,  that  the 
elevator  should  be  operated.  It  is  further 
expressly  alleged  that  the  operation  and  run- 
ning of  the  elevator  is  necessary  in  carrying 
on  tne  business  of  the  circuit  court.  These 
averments  alone  would  make  the  answer 
ffood.  The  rule  governing  this  case,  to  be 
deduced  from  what  we  have  said,  and  from 
the  authorities  cited,  is,  that  it  was  the  right 
of  the  county  commissioners,  as  it  was  their 
duty,  to  provide  a  suitable  and  convenient 
place  for  the  holding  of  the  courts  of  the 
county ;  but  that  if  Hkey  failed  in  the  exer- 
cise of  such  right  and  me  discharge  of  such 
duty,  the  court  could  not,  by  their  failure 
to  act,  or  by  anv  unwarranted  act  of  theirs, 
be  impeded  in  its  own  freedom  of  action  un- 
der the  constitution  and  laws  of  the  state. 
It  was  the  inherent  right  of  the  court,  and  it 
had  the  power,  to  provide  a  suitable  court- 
room, and  if  that  were  already  provided,  to 
secure  also  fit  and  convenient  means  of  using 
suuh  court-room,  including  facilities  for  ac- 
cess thereto,  suitable  and  necessary  for  the 
court  itself,  and  in  keeping  with  the  char- 
acter and  plan  of  the  building.  What  we 
have  said  thus  far  would  be  also  applicable, 
if  this  were  an  appeal  from  the  order  of  the 
court  directing  the  sheriff  to  take  charge  of 
the  elevator.  The  suit,  however,  was  one 
for  injunction  to  restrain  the  officers  of  the 
court  from  carrying  out  the  order  of  the  court 
itself.  We  have  here,  then,  not  an  appeal 
from  an  order  of  court,  but  a  collateral  at- 
tack upon  such  order.  The  court  had  un- 
doubtea  jurisdiction  of  the  subject-matter, 
the  approach  to  its  own  court-room,  and  its 
action  could  be  reviewed  only  by  appealing 
from  its  order.  The  order  would  not  in  any 
case  be  absolutely  void,  and  hence  could  not 
be  attacked  collaterally. 

There  is  this  further  to  be  said :  The  ac- 
tion was  brought  in  the  Vigo  superior  court 
to  enjoin  the  carrying  out  of  an  order  of  the 
Vigo  circuit  court.  One  court  is  thus,  in 
effect,  asked  to  set  aside  or  modify  the  order 
of  another  court  of  similar  jurisdiction. 
This  cannot  be  done.  Qregory  v.  Ptrdue,  29 
Ind.  66. 

If  the  suit  could  under  any  circumstances 
be  brought,  it  should  have  been  brought  in 
the  circuit  court.  The  proper  procedure, 
however,  would  have  been  to  file  a  petition 
in  the  Vigo  circuit  court  asking  to  have  the 
order  complained  of  set  aside  or  modified. 
From  an  adverse  decision  on  such  a  request, 
if  there  should  be  one,  an  appeal  might  then 
be  taken,  and  the  reasonableness  and  pro- 
priety of  the  action  of  the  court  inquired 
Into. 

The  judfffMfU  <tf  th$  tiuperiar  Oawri  u  qf- 
firmed. 
ft2L.R.A. 
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1*  IiOBif  aeqnietseeiios  la  the  uniwmramX 
eofltom  of  eonrts  to  fit  at  eouuty  soate 

is  equal  to  positive  law  requiring  the  oourts  to  be 
held  at  those  places. 

8*  The  power  ef  eoorts  to  order  neeea  ' 
Mkry  repairs  to  the  oourt-room  is  inherent 
and  inoidentai  to  Jurisdlotlon  like  the  power  to- 
punish  for  oontempt^ 

8.  The  ooBsMtiitioiial  separation  of  the 
departmeate  of  gOTernment  la  not  Tio- 
lated  by  a  statute  authorising  cirouit  courts  to 
repair  their  oourt-rooms. 

4*  The  power  of  elrenit  eonrta  to  an- 
thoriae  repairs  to  the  eonrt-room  cane 
not  eatend  to  the  praotioal  reconstruotlon  of 
the  oourt-house  or  to  the  oonstruction  of  lastinff 
and  permanent  improvements  such  as  eztenslons* 
additions,  and  enlargements. 

6.  A  TOid  order  of  eonrt  to  make  a 
praetlcal  reeonstraetion  of  the  eovrt- 
house  is  subject  to  ooUateral  attack  by  way  of 
injunction  although  the  order  purports  to  be  for  * 
repairs  and  would  have  been  valid  If  oonflned  to* 

.  necessary  repairs  only. 

(January  fB,18BA.) 

APPEAL  by  complainant  from  a  Judgment^ 
of  the  Circuit  Court  for  White  County  in- 
favor  of  defendants  in  a  suit  brought  to  enjoin- 
defendants  from  carrying  out  a  contract  for>- 
the  alleged  repair  of  the  court-house,  which« 
had  been  made  under  an  order  of  the  court.. 
Bev&ried. 

The  facts  are  stated  in  the  opinion. 

Mewn.  €Kithrie  &  Bnshnell  and  David-  - 
son  ds  Lewis»  for  appellant: 

The  powers  of  government  are  divided  into- 
three  separate  departments. 

Const,  srt.  8,  Kev.  Stat.  188t»  §  leO. 

The  board  of  commissioners  belongs  to  the  - 
administrative  department. 

The  general  assemblv  may  confer  upon  the  - 
boards  doing  county  business  in  the  several  t 
counties  powers  of  a  local,  administrative- 
character. 

Const  art.  6,  %  10,  Rev.  Stat.  1881.  g  IW. 

The  general  assemblv  has  conferred  upon 
the  board  of  commissioners  power  to  make  • 
orders  respecting  the  property  of  the  county 
and  take  care  of  and  preserve  such  property. 

Rev.  Stat  1881.  §  6745. 

The  board  of  commissioners  has  very  broad  < 
powers  over  county  finances,  property,  and 
mstitutioos.  and  its  discretion  in  the*  control 
and  disposition  of  such  finances  and  property 
and  institutions  is  seldom,  if  ever,  interfered 
with  by  the  courts. 

8taU  V.  Oark,  4  Ind.  815;  Nitoan  v.  8iat€. 
96  Ind.  Ill;  Platter  v.  ElkMrt  Oounty  Comn. 


Nora.-8ee  naU  to  the  preceding  case,  on  the 
subjeot  of  the  power  of  oourts  in  cespeot  to  oouit- 
housee,  eto* 
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108  Ind.  889;  BoehmerY.  SehwOkiU  Omn^,  46 
Pa.  462;  8taU  Bank  of  Bay  OUy  v.  OhapOk, 
40  Mich.  447:  Orieam  County  Bvjan,  v.  Bown, 
4LaD8. 24;  ShankiinY,  Madison  Cfouniy  Oomrs. 
21  Ohio  St  675. 

The  general  aMembly  baa  further  provided 
that  such  commiflsioDers  shall  cause  a  courU 
house  to  be  erected  and  furnished. 

Rev.  Stat  1881,  §  6748:  MoJfU  ▼.  8iate,  40 
Ind.  220;  Kitchd  v.  Union  CouiUy  Oomr:  128 
Ind.  641. 

The  general  assembly  has  further  provided 
that,  "whenever  it  shall  be  necessary  to  con- 
•truct^  complete,  or  repair  the  court-house,  the 
county  commissioners  may  borrow  for  that 
purpose  any  sum  of  money  not  exceeding  one 
per  centum  on  the  assessed  valuation." 

Rev.  Stat.  1881,  g  5742. 

The  board  of  commissioners  has  exclusive 
Jurisdiction  to  erect  and  repair  the  court-house, 
including  the  court-room. 

1.  The  legislative  enactments  and  decisions 
confer  Jurisaiction  in  those  matters  upon  that 
board,  and  there  are  no  express  enactments 
which  confer  Jurisdiction  in  those  matters  up- 
on the  circuit  court  or  upon  any  other  board 
or  officers  except  the  board  of  commissioners. 

2.  It  is  the  manifest  policy  of  our  laws  that 
such  jurisdiction  "should  belong  to  a  single 
tribunal,  and  that  should,  It  would  seem,  as  Is 
the  fact,  be  the  county  board." 

Benton  County  Comn.  v.  Thompaon,  7  Ind. 
265. 

Appellees  claim  that  the  circuit  court  has 
concurrent  jurisdiction  to  make  repairs  to  the 
court^room  under  the  statute  that  "the  said 
courts  may  slso  allow  such  sums  as  may  be 
due  to  persons  furnishing  fuel  used  in  term 
time,  or  furniture  for  oour^room,  or'  making 
repairs  thereof." 

Kev.  Stat  1881,  g  1416,  as  construed  in 
Nash  V.  State,  83  Ind.  78. 

The  fairest  and  most  rational  method  to  in- 
terpret the  will  of  the  legislator  is  by  explain- 
ing his  intentions  at  the  time  when  the  law 
was  made,  by  signs  the  most  natural  and  possi- 
ble. 

1  Bl.  Com.  §  2,  p.  68;  Bishop,  Statutory 
Crimes,  g  128. 

A  statute  must  be  construed  with  reference 
to  the  whole  system  of  which  it  forms  a  part 

Sutherland,  Stat  Constr.  §  284;  Spencer  v. 
/^ate,  6  Ind.  41,  51;  MaanoeUY.  CoUine,  8  Ind. 
88;  State  v.  Harrison,  116  Ind.  304;  KvansviUe 
Y.  Summers.  108  Ind.  192;  Valparaiso  v.  Gard- 
ner, 97  Ind.  1,  49  Am.  Rep.  416;  Taylor  v. 
Washington  County  Comrs.  67  Ind.  888; 
Prather  v.  JeforsonviOe,  M.  d  L  B.  Co.  52  Ind. 
16. 

And  so.  the  practical  construction  given  to 
m  statute  by  the  public  officers  of  the  state,  and 
acted  upon  by  those  interested,  and  by  the  peo- 
ple, is  to  be  considered  in  cases  of  doubt  In 
■ome  cases  it  has  been  held  to  be  conclusive. 

St€Ue  Y.  Earrison,  supra;  Bruce  v.  Schuyler, 
9  111.  221,  46  Am.  Dec.  447. 

The  manifest  purpose  of  the  legislature  was 
to  make  it  possible  for  tradesmen  furnishing 
those  necessary  incidentals  for  the  use  of  courts 
in  term  time,  which  it  is  the  duty  of  the  sheriff 
to  provide,  to  get  pay  for  the  same  without 
being  oompellea  to  wait  until  the  commission- 
t2L.R.A. 


era  of  the  county  should  be  in  session  and  to 
present  their  claims  there  for  allowance. 

Can  it  be  reasonably  maintained  that  what 
is  here  undertaken  can  be  denondnated  repairs 
to  the  court- room,  or  even  to  the  court-house— 
the  entire  structure? 

Words  are  generally  to  be  understood  in 
their  usual  and  most  known  signification;  not 
so  much  regarding  the  propriety  of  grammar^ 
as  their  general  and  popular  use. 

1  Bl.  Com.  p.  69. 

The  words  themselves  best  declare  the  inten- 
tion of  the  legislature. 

Sutherland,  Stat  Constr.  g  247;  Rev.  Stat 
1881,  g  240. 

To  repair  is  to  restore  to  a  sound  or  good 
state  after  decay,  waste,  injury,  or  partial  de- 
struction; it  is  to  again  make  ready — ^It  is 
to  again  put  into  a  state  for  use. 

Webster's  Diet.;  Anderson's  Law  Diet.; 
Bouvier's  Law  Diet 

Additions  or  enlargements  are  not  repairs. 

Stephens  v.  MUnor,  24  N.  J.  Bq.  359. 

Nor  is  repairing  a  street  repairs  to  the  prem- 
ises. 

Blount  Y.  Jane-stiUe,  81  Wis.  654;  Elliotl, 
Roads  &  Streets,  336. 

Nor  does  a  contract  for  repairing  a  ship  in- 
clude furnishing  a  lost  anchor  and  chain. 

Anglin  v.  Henderson,  21  U.  C.  Q.  B.  27. 

Movable  iron  cells  for  a  jail  are  not  repairs^ 

Cook  V.  Des  Moines  County,  70  Iowa,  171. 

To  repair  a  building  means  simply  to  restore 
it  to  a  sound  condition. 

nrst  liat.  Bank  of  Mt.  Vernon  v.  Sarlls,  18 
L.  R.  A.  481. 129  Ind.  201;  Weaver  v.  Templin, 
118  Ind.  803;  Pittsburgh  A  B.  Pass.  R.  Co.  v. 
Pittslmrgh,  80  Pa.  72;  Biomadc  v.  HMs  (Ind.) 
Nov.  2.  1892;  WeUem  Paving  d  Supply  Co.  v. 
Citisens  Street  B.  Co.  10  L.  R.  A.  770,  128  Ind. 
534. 

The  plain  literal  meaning,  then,  of  section 
1416,  for  the  purpose  of  this  case,  is  this:  The 
circuit  court  may  allow  sums  due  for  incidental 
repairs  to  furniture  of  its  court-room. 

Ministerial  and  administrative  duties  do  not 
belong  to  the  judicial  department. 

3x  parte  Griffiths,  3  L.  R  A.  898, 118  Ind. 
83. 

The  act  of  the  court  in  this  case  was  minis- 
terial and  not  judicial 

Crow  V.  Warren  County  Comrs.  118  Ind.  64; 
Platior  V.  ElkhaH  County  Comrs.  108  Ind.  872. 

No  matter  what  court,  board,  or  tribunal  ex- 
ercises such  power,  it  is  clearly  ministerial  and 
administrative.  The  name  given  to  it.  or  the 
grade  of  court  exercising  it,  cannot  control  its 
classification.  The  nature  of  the  thine  done 
controls.  It  belongs  to  the  executive  branch 
of  the  government. 

Const  art  8,  g  1;  Const,  art.  6,  g  10:  Ham- 
ilton County  Comrs.  v.  Cottingham,  66  Ind. 
559;  McGormiek  v.  Johnson  County  Comrs.  68 
Ind.  214;  Welch  v.  Bouion,  103  Ind.  252;  Plat- 
ter V.  Elkhart  County  Comrs.  Id.  360;  Crow  v. 
Warren  County  Comrs.  118  Ind.  51;  Patton  v. 
Montgomery  County  Comrs,  96  Ind.  181. 

While  the  judicial  domain  la  sacred,  so  also 
are  the  other  fields  and  departments  of  govern- 
ment, and  the  judiciary  is  bound  to  be  equally 
watchful  and  punctilious  about  oversteppinc 
I  the  boundaries  of  its  own  proper  domain  and 
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Invading  that  of  either  of  the  other  depart- 
ments. 

Const,  art  8,  8  1;  Waldo  v.  WaUaee,  18  Ind. 
609. 

ConBtltntional  restraints  are  orerstepped 
"Where  one  department  of  goyemment  attempts 
to  exercise  powers  exclusively  delegated  to  an- 
other. 

Bu&er  ▼.  8Me,  07  Ind.  877. 

No  one  of  these  departments  can  be  allowed 
or  authorized  to  Invade  the  domain  of  the 
other  two,  or  either  of  them,  but  they  must  re- 
main separate,  distinct,  and  Independent 

8/i<nUt9  v.  IfeFheeten,  79  Ind.  878;  Bx  parU 
Grifflihs,  wpra;  State  v.  Ifohle,  4  L.  R.  A.  101, 
118  Ind.  850;  8iaU  ▼.  Dennp,  4  L.  R.  A.  65. 
118  Ind.  449;  Hovey  ▼.  State,  119  Ind.  886; 
Haueeman  ▼.  MontgofMnry,  68  Mich.  864;  Be 
J2ui;^^2ffi\irA;,64N.  J.L.288;  BoimUy.  Free- 
man, 80  Cal.  288;  Be  School- Law  Manual,  68 
N.  H.  674;  Miller  ▼.  Wheels,  88  Neb.  766; 
Smith  v.  Strother,  68  Cal.  194.  Bee  also  Stats 
Y.  Oleeon,  16  Neb.  249;  State  v.  Young,  29 
Minn.  474;  McOroseen  v.  lAnecln  County,  57 
Wis.  184;  Haveriy  Invincible  Min.  Co.  ▼. 
Howmit,  6  Colo.  674;  Whiting  ▼.  Towneend,  57 
Cal.  616. 

Appellees  claim  that  if  the  court  had  the 
power  to  make  any  repairs  the  order  is  not 
▼old,  but  simply  erroneous.  But  the  court  did 
not  order  any  independent  separate  thing  that 
was  repairs.  No  one  integral  part  of  the  work 
can  be  eliminated,  as  repairs,  leaving  the  resi- 
due as  new  construction.  The  court  did  not 
select,  nor  can  any  mind  select,  an  Item  of 
separate  repairs,  nor  was  it  the  intention  of  the 
Older,  nor  can  it  be  construed  as  requiring  the 
doing  of  anything  less  than  the  whole  work 
for  the  whole  price.  And  this  view  must  be 
taken  as  true  for  the  purposes  of  this  appeal, 
in  as  much  as  appellees  in  their  answer  aldopt 
that  theory,  and  upon  that  theory  the  case  was 
tried  below. ' 

Bamack  v.  EM,  ewpra;  Elliott,  App.  Proc. 
pp.  481,  489,  490. 

If  there  was  an  excess  of  Jurisdiction  the 
whole  order  is  void. 

See  Fieem.  Judgm.  g  l^Oe;  Van  Fleet, 
Collateral  Attack,  §  789. 

This  order  is  void,  by  reason  of  lack  of  Ju- 
risdiction over  the  subject-matter— the  court- 
house— and  lack  of  power  to  do  the  thing  pro- 
posed; and  it  is  void  upon  its  face,  for  the 
plans  and  specifications  are  made  part  of  it. 
all  persons  contracting  under  this  order  are 
bound  to  take  notice  of  this  invalidity. 

Brady  v.  New  York,  2  Bosw.  178;  Beiehard 
▼.  Warren  County,  81  Iowa,  881;  Johnaan  v. 
Indianapolis,  16  Ind.  227. 

If  the  order  is  void,  it  may  be  attacked  in 
any  manner,  even  collaterally,  and  the  con- 
tractors can  have  no  rights  under  it 

This  action  is  a  direct  attack  upon  the  order 
of  the  circuit  court  for  the  reason  that  it  was 
brought  at  the  earliest  opportunity,  in  the 
same  court,  against  aU  parties  that  had  or 
could  have  any  interest  in  or  rights  under  the 
order,  and  facts  are  alleged  in  each  paragraph 
of  the  complaint,  which,  if  true,  would  entitle 
appellant  to  have  the  order  in  question  set 
aside  and  vacated  as  illegal  and  void. 

Rey.  Stat  1881.  g  886;  Baker  ▼.  Amutrong, 
67  Ind.  191;  Hunter  ▼.  McCoy,  14  Ind.  628. 
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See  also  Carter  v.  Carter,  97  Ind.  605;  Cordon 
▼.  Goodman,  98  Ind.  271;  Coleon  v.  Smith,  • 
Ind.  12;  Mandlote  v.  Lewie,  Id.  196. 

Judge,  Judicatory,  Judicial,  Jurisdiction, 
Judgment,  Justice,  are  terms  that  relate  only 
to  tne  determina^ons  of  causes,  or  the  rl^htt 
of  men,— not  necessarily  in  active  litigation, 
but  in  some  form  as  they  pass  eub  judice, 
Bven  a  proceeding  in  rem  is  in  fact  a  proceed- 
ing in  pereonam,  and  the  seizure  is  not  the 
hearing. 

Windeor  ▼.  McVeigh,  98  U.  8.  279,  28  L. 
ed.  916. 

The  Jurisdiction  of  courts  is  the  power 
and  only  the  power  to  determine  the  causes  of 
men  by  the  rwilar  process  of  the  law. 

Boover  y.  Banna,  8  Blackf.  48;  Boberteon 
▼.  State,  109  Ind.  79. 

Jurisdiction  is  the  power  by  which  Judicial 
officers  take  cognizance  of  and  decide  causes. 

StaU  V.  WakefiM,  60  Yt  618. 

It  does  not  follow  that  courts  may  not  eze^ 
dse  some  otberpowers,  or  what  seems  to  be 
other  powers.  They  are,  however,  simply  in- 
cidental to  the  principal  power.  Blot  out  the 
principal  power  and  the  incident  is  gone. 

It  would  be  impossible  to  enumerate  or  even 
to  clamify  the  acts  that  would  be  within  the 
scope  of  this  incidental  power,  but  the  princi- 
ple is  not  difficult  to  illustrate.  A  court  may 
order  stationery,  an  additional  bailiff,  repair 
of  a  window,  the  silencine  of  a  band  of  music 
in  the  street  an  additions!  chair  or  table  and 
inconceiTable  other  things,  to  facilitate  the 
transaction  of  its  business;  but  such  things 
bear  no  analogy  to  the  repair  or  reconstruc- 
tion of  a  building  for  the  use  of  the  court  in 
after  years,  and  for  use  in  the  transaction  of 
business  not  yet  originated. 

In  Bamctt  v.  Aehmore,  5  Wash.  108,  the 
court  below  had  ordered  rooms,  furniture, 
fuel,  lights,  stationery,  etc,  suitable  for  the 
transaction  of  business  by  the  court,  to  be  pro- 
vided bv  the  sheriff.  It  was  held  that  the 
statute  did  not  authorize  it,  and  the  court  had 
no  such  power,  and  that  the  matter  belonged 
to  the  board  of  commissioners. 

In  Loe  Angdee  County  v.  Loe  Angelee  Coun- 
ty Super,  Ct.,  98  Cal.  880,  the  court  below  had 
become  impatient  at  the  delays  in  finishing  the 
new  county  building,  and  ordered  the  sheriff 
to  prepare  accommodations,  furniture,  fuel, 
lights,  etc.  The  supreme  court  did  not  dignify 
the  question  with  serious  argument  but  after 
a  statement  of  the  facts,  in  a  p^r  curiam  opin- 
ion, said:  "We  do  not  think  the  court  and 
Judges  have  such  power." 

In  Neoeho  County  Comre,  v.  BtoddaH,  18  Kan. 
207,  an  order  was  made  by  the  Judge  of  the 
district  court  ''That  the  sheriff  of  said 
county  be  and  he  hereby  is  directed  to  pur- 
chase eighty-one  yards  ox  cocoa  matting.' 

The  court  on  appeal  held  that  the  sheriff 
with  or  without  the  order  of  the  court,  had  no 
power  to  make  the  purchase. 

The  executive,  legislative,  and  Judicial  de- 
partments are  forever  aloof  from  each  other. 
The  legislature  could  not  clothe  the  circuit 
courts  with  the  duties  of  building  court-houses. 
Jails  and  bridges  if  it  were  so  minded. 

Sanders  v.  Oabaniee,  48  Ala.  172.  See  also 
Et  parte  QriJlUhe,  8  L.  R  A.  898. 118  Ind.  88; 
Bovey  ▼.  State,  ll|J^^^f95i^^?wi^>v.  Aek. 


1668 


BOABD  OV  COMMIfifUOMlCBS  OF  WkITB  CoVKTT  Y.  GwIK 


406 


fnan,  mwra;  Charif  v.  Eddy  County,  t  N. 
Dak.  907;  Am  Joaquin  County  ▼.  Budd,  96 
Cal.  47;  ShnnWn  v.  Maditon  County  Oomr; 
m  Ohio  8t  (^.  See  also  Hotenberry  ▼. 
roMuMa  Cbun^y  Afprt.  67  Mias.  470. 

Tho  failure  of  one  officer  or  tribunal  to  do 
its  4uty  does  not  enlarge  the  authority  of  an- 
other or  clotho  him  with  power  to  discharge 
the  omitted  du^. 

deary  ▼.  Eddy  County,  wpra;  Dickinson 
Hardware  Co.  ▼.  FulaM  County,  55  Ark.  487. 

Monre.  Jolm  H«  Oonld*  Geor^  R. 
Eldridffe*  Emory  B.  Sellers  and  Wil- 
liam E7  Ulalt  for  appellees: 

The  incidental  power  of  courts  to  make  re- 
pairs was  recognized  by  the  supreme  court  in 
the  case  of  Benton  County  Comre.  v.  Thompeon, 
7  lod.  d65.  It  was  recognized  by  the  legisla- 
ture by  sections  1415  and  1416,  Rev.  Stat. 
1881,  and  again  Xxj  the  supreme  court  in  Hash 
V.  State,  88  Ind.  TO. 

See  also  CMe  Widow  ▼.  His  Exeeutore,  7 
Mart  N.  8.  41,  18  Am.  Dec.  242;  State  v. 
HobU,  4  L.  R.  A.  101, 118  Ind.  859. 

A  court  cannot  be  controlled  in  the  exercise 
of  a  discretion. 

CarlieUY.  Wilkineon,  12  Ind.  91;  OriJUh  v. 
StaU,  Id.  548. 

The  findings  and  orders  of  May  16,  May  26, 
and  July  11,  1892,  being  of  and  concerning 
that  part  of  the  county's  property  over  which 
the  court  had  Jurisdiction  to  act,  conclude  ap- 
pellant and  all  others  affected  by  them,  and  no 
parol  evidence  is  admissible  to  show  that  any 
fact  found  by  the  circuit  court  did  not  exist 

EvanttfiUe,  I.  d  0.  S.  L,  R,  Co.  v.  EoansviUe, 
15  Ind.  895;  Littie  v.  Thompson,  24  Ind.  146; 
Wright  V.  WdU,  29  Ind.  854;  StaU  v.  Needr 
ham,  82  Ind.  825;  Ney  v.  Swinney,  86  Ind. 
454;  Bornaday  v.  State,  48  Ind.  806;  Clay 
County  Comrs.  v.  Markle,  46  Ind.  96;  MuUikin 
V.  Bloominffton,  72  Ind.  161. 

When  courts  of  general  Jurisdiction  assume 
Jurisdiction  over  property,  the  presumption  is 
that  such  Jurisdiction  exists,  unless  the  con- 
trary is  shown. 

Burton  v.  Ferguson,  69  Ind.  486;  Houk  v. 
BarthoUd,  78  Ind.  21;  Einnaman  v.  Kinnct- 
man,  71  Ind.  417;  Brown  v.  Anderson^  90 
Ind.  98. 

Unless  the  order  of  the  White  circuit  court 
made  on  Julv  11,  1892.  for  the  repair  of  the 
cour^room  of  said  county  is  absolutely  void  on 
its  face,  this  action  will  not  lie.  Irregularities, 
errors,  omissions,  mistakes,  either  in  form  or 
subsUnce,  will  not  avail  the  appellant  nor  can 
it  cause  any  inquiry  into  matters  dehors  the 
record. 

Bass  V.  Fort  Wayne,  121  Ind.  889;  Jackson 
▼.  Smith,  120  Ind.  520;  Kleyla  v.  Uaskett,  112 
Ind.  516;  Hums  ▼.  LitUe  Flat  Rock  D.  Asso. 
72  Ind.  499;  Moore  v.  Tanner,  5  T.  B.  Mon. 
42,  27  Am.  Dec.  85:  Perkins  ▼.  Haywood,  182 
Ind.  95;  Barman  ▼.  Moore,  112  Ind.  221;  1 
Freem.  Judgm.  §§  180-182. 

The  White  circuit  court  had  Jurisdiction  of 
the  matter  of  the  repair  of  the  court-room  in 
question.  Tho  powers  of  that  court  are  de- 
rived from  the  constitution  of  Indiana.  That 
instrument  vested  hi  the  supreme  and  ourcuit 
courts  the  Judicial  power  of  the  state. 

Ind.  Const  art  7,  g  1. 

This  vested  in  the  courts  the  whole  Judicial 
89L.B.  A. 


power  of  the  state  with  all  the  incidents  thereof. 

State  V.  Ncibie,  eupra;  Eilboum  v.  Thomp- 
son,  108  U.  S.  168,  26  L.  ed.  877;  PeopU  v. 
Eeeler,  99  N.  Y.  468,  52  Am.  Rep.  49. 

The  Judicial  authority  granted  by  the  con- 
stitution is  beyond  legislattve  control. 

State  V.  lifoole,  supra;  Exparte  Orifffths,  8  L. 
R.  A.  898, 118  Ind.  88;  Wright  v.  Befrees,  8 
Ind.  298;  L(tfayette,  M,  S  B.  B,  Co.  v.  Geiger, 
84  Ind.  197;  Houston  v.  WiUiams,  18  Cal.  24, 
78  Am.  Dec.  565;  Vaughn  v.  Harp,  49  Ark. 
160;  ShouXtz  V.  McPheeters,  79  Ind.  874; 
Smythev,  Boswell,  117  Ind.  866;  LittU  v.  StaU, 
90  Ind.  888.  46  Am.  Rep.  224. 

The  jnrant  of  Judicial  power  in  the  constitu- 
tion refers  to  the  power  as  it  then  existed. 

StaU  V.  NobU,  4  L.  R.  A.  101,  118  Ind.  861; 
Hawkins  v.  Oowmor,  1  Ark.  570, 88  Am.  Dec. 
846;  Be  ChasUUux  ▼.  FairchOd,  15  Pa.  18,  58 
Am.  Dec.  570. 

If  the  Judicial  department  of  the  state  gov- 
ernment is  independent  of  the  others,  if  it 
may  not  voluntarily  cease  to  continuously  per- 
form its  constitutional  functions,  if  no  other 
department  may,  by  affirmative  act  or  by  neg- 
lect of  duty, hinder,  delav,  or  force  a  discontin- 
uance of  the  exerdse  of  those  powers  by  the 
Judicial  department,  then,  of  necessity,  courts 
must  be  held  to  possess  the  inherent  power  to 
do  or  cause  to  be  done  anything  which  if  omit- 
ted would  result  in  the  cessation  of  the  exer- 
cise, by  courts,  of  ludicial  power. 

If  courts  be  held  to  possess  inherent  power 
to  do  these  minor  things,  necessary  only  that 
the  court's  decrees  may  properly  and  in  due 
form  be  carried  out,  or  the  dignity  of  the  court 
upheld,  must  not  this  same  department  of  gov- 
ernment, of  necessity,  have  power  to  order 
those  things  which  will  enable  it  to  act,  and 
which  if  not  so  ordered  would  prevent  entire 
ly  the  administration  of  Justice? 

This  is  not  the  principal  power  of  a  court, 
but  is  incident  to  the  principal  power  and  in- 
separable from  it. 

United  States  v.  Hudson,  11 U.  S.  7Cranch, 
82,  8L.ed.  259;  LittU  y.  The  StaU,  supra; 
Rispublica  v.  Cswald,  1  Dall.  819,  1  Am.  Dec 
246;  Clark  v.  PeopU,  Breese,  840, 12  Am.  Dec. 
177,  and  noU;  StaU  v.  Woodfin,  27  N..  C.  199, 
42  AuL  Dec  161;  Ned  v.  StaU,  9  Ark.  259, 
50  Am.  Dec.  209;  Brown  v.  Brown,  A^lnd.  627, 
58  Am.  Dec.  641;  Ez  parU  Smith,  28  Ind.  47; 
Sanders  v.  StaU,  85  Ind.  818,  44  Am.  Rep.  29, 
citing,  Beutschman  v.  CJiarlesUn,  40  Ind.  449; 
Cooley,  Const.  Lim.  114,  116;  2  Story,  Const 
877;  StaUY,  NobU,  supra. 

A  Judge  has  authority  to  order  ropes 
stretched  across  a  street  during  the  hours  when 
his  court  is  sitting,  to  prevent  travel  in  front 
of  the  court-house,  when  the  noise  of  passing 
vehicles  is  sufficient  to  obstruct  the  proper  af 
ministration  of  Justice  therein. 

Belvin  v.  Richmond,  1  L.  R.  A.  807,  85  Va. 
574. 

We  concede  that  the  statutory  power  to  re- 
pair the  court-room  is  conferred  upon  the 
board  of  commissioners  as  well  as  upon  the 
circuit  courts.  Hence,  concurrent  Jurisdic- 
tion is  conferred.  It  follows  that  the  tribunal 
which  first  takes  Jurisdiction  of  the  repairs,  re- 
tains it  until  the  end. 

Indiana  A  1.  R.  Co.  v.  Williams,  22  Ind. 
198;  Coleman  v.  Barnes,  88  Ind.  98;  Taylor  v. 
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Ft,  Wayne,  47Ind.  374;  Ex  parte  Bushnett,  8 
Ohio  St.  599:  The  Robert  Fulton,  1  Paine,  G. 
C.  620;  Shdby  ▼.  Bacon,  61  U.  S.  10  How.  56, 
18  L.  ed.  836. 

In  Beach  Y.  Chain,  2  N.  Y.  86,  40  Am.  Dec. 
€69,  the  court  said:  "  It  has  always  been  ad- 
judged that  upon  a  covenant  to  repair,  the  cov- 
enantor is  bound  to  rebuild  a  house  accidentlj 
destroyed  by  fire  or  thrown  down  by  enemlea 
during  his  terro.^ 

Bro.  Cot.  4;  Paradine  v.  Jane^  iJeyn, 
87,  Dyer,  88  a,  pi.  10;  Earl  ef  Cheeterfield  v. 
Duke  cf  Bolton,  Com.  Rep.  627;  Walton  t. 
Waterhouee,  2  Saund.  422  a,  note;  Bullock  v. 
Dommitt,  6  T.  R  65^;  PhiUipe  v.  Stevens,  16 
Mass.  288;  Brecknock  If avigationr,  Pritchard, 
6  T.  R.  750;  Lochrow  ▼.  Borgan,  68  N.  T. 
685. 

Appellant  must  fail  because  it  seeks  to  col- 
laterfluly  attack  the  order  and  Judgment  of  a 
court  of  general  lurisdiction. 

Smith  v.  Bees,  91  Ind.  424;  Easchange  Bank 
T.  Ault,  102  Ind.  822;  Barman  t.  Moore,  112 
Ind.  221;  Littleton  ▼.  Smith,  119  Ind.  280; 
Indianapolie  A  St,  L.  B.  Co,  ▼.  Barmlese,  124 
Ind.  25;  JHorriU  v.  JUorrill,  11  L.  R.  A.  155, 
30  Or.  96;  Wilkereonv.  Sc/ioonmaker,  77  Tex. 
615;  Baines  v.  Flinn,  26  Neb.  880;  Van  Dyke 
T.  Johns,  1  Del.  Ch.  98,  12  Am.  Dec.  76;  Moore 
T.  Tanner,  5  T.  B.  Mon.  42,  17  AntL  Dec.  86; 
Fisher  ▼.  Bassett,  9  Leigh,  119,  88  Am.  Dec. 
227;  Young  v.  Lorain,  11  111.  624,  52  Am. 
Dec.  463;  Eodgers  ▼.  Evans,  8  Ga.  148,  52  Am. 
Dec.  890. 

The  judgments  of  courts  of  general  juris- 
diction will  be  upheld  against  a  collateral  at- 
tack, unless  they  appear  on  the  face  of  the 
record  to  be  void. 

Earle  v.  EarU,  91  Ind.  27;  Smith  ▼.  Bess, 
supra;  Lante  v.  Maffett,  102  Ind.  28. 

Superior  courts  are  presumed  to  act  by 
right,  and  not  by  wrong,  and  their  acts  and 
judgments  are  consequently  conclusire  in 
themselves;  and  they  cannot  be  contradicted 
or  convicted  of  error  by  extraneous  evidence. 

Pease  v.  Whitten^  81  Me.  117;  CauldvoeU  v. 
Curry,  98  Ind.  863;  Paine  v.  Mooreland,  15 
Ohio,  445,  45  Am.  Dec.  585;  Cochran  v.  Lor- 
ing,  17  Ohio,  409;  Parks  v.  Moore,  18  Vt  188, 
87  Am.  Dec.  589;  McDonald  ▼.  Leevnight,  81 
Mo.  29.  77  Am.  Dec.  631;  Fowler  v.  White- 
man,  2  Ohio  St.  270;  Cook  v.  Darling,  18  Pick. 
898;  WelUv,  Makon,b  111.  84;  Wright  v,  Wat- 
eon,  11  Humph.  529;  Barron  v.  Tart,  18  Ala. 
668. 

The  word  **  void"  can  with  no  propriety  be 
applied  to  a  thing  which  appears  to  be  sound, 
and  which,  while  in  existence,  can  command 
and  enforce  respect,  and  whose  infirmity  can^y 
not  be  made  manifest 

Freem.  Judgm.  §  116. 

It  being  conceded  that  the  court  had  power 
to  make  some  repairs  to  the  court-room,  then 
it  is  wholly  immaterial  here  whether  the  Judi- 
cial determination  of  the  court  was  wise  or 
unwise,  erroneous  or  otherwise,  for  "the  pow- 
er to  decide  at  all.  necessarily  carries  with  it 
the  power  to  decide  wrong  as  well  as  right." 

Snelson  v.  State,  16  Ind.  29;  Spaulding  v. 
Baldwin,  81  Ind.  876;  Curry  v.  MtOer,  42  Ind. 
820;  iMwrenee  County  Comrs,  v.  BaU,  70  Ind. 
469;  Porter  v.  Stout,  78  Ind.  8;  Cooper  v.  Bey- 
nolde,  77  U.  8. 10  WalL  808.  19  L.  ed.  981; 
S2L.aA. 


SiNeyY.  Wajfte,  16  N.  Y.  180;  Atkins  ▼.  Kin- 
nan,  20  Wend.  241,  82  Am.  Dec.  684;  Jackson 
V.  CrawfoTds,  12  Wend.  588;  Perkins  ▼.  Ba/y- 
wood,  182  Ind.  95. 

The  rule  is  invoked  to  uphold  all  final  judg- 
ments and  decrees  of  courts  of  competent  ju- 
risdiction. And  interlocutory  and  ez  parte 
orders  are  protected  by  the  same  principle  and 
cannot  be  collaterally  assailed;  for  example: 

An  order  of  discharge  in  bankruptcy. 

WUeyY.  Pavey,  61  Ind.  457,28  Am.  Hsp.  677; 
Blair  v.  Banna,  87  Ind.  298;  Begein  ▼.  JBrehm, 
128  Ind.  160. 

An  order  of  a  court  of  admiralty  concern- 
ing a  ship. 

Oroudson  ▼.  Leonard,  8  U.  8.  4Cranch,  484, 
2L.ed.  670. 

An  order  appointing  a  guardian  for  minora. 

Dequindre  v.  Williams,  81  Ind.  444. 

An  order  appointing  an  administrator. 

Ferguson  v.  State,  90  Ind.  8a 

An  order  for  the  probate  of  a  will. 

2  Smith,  Lead.  Cas.  669;  Vanderpod  v.  Van 
Valkenburgh,  6  N.  Y.  190. 

An  order  fl^inst  the  probate  of  a  wHl. 

Sehultt  V.  Schults,  10  Gratt.  858,  60  Am. 
Dec.  885. 

An  order  of  allowance  made  by  a  board  of 
commissioners. 

State  V.  Buckles,  89  Ind.  272. 

An  order  of  allowance  made  by  the  circuit 
court 

QUI  r.  State,  12  Ind.  2M, 

An  order  of  sale  of  the  ward's  real  estate  on 
the  petition  of  the  guardian. 

Davidson  v.  Bates,  111  Ind.  891. 

An  order  made  by  a  justice  of  the  peace 
overruling  a  motion  for  a  change  of  Tenue. 

State  V.  Wolever,  127  Ind.  806. 

An  order  concerning  a  ditch  or  drain. 

Montgomery  v.  Wasem,  116  Ind.  848. 

An  order  approving  the  current  report  of  an 
executor,  administrator  or  guardian,  is  ex 
parte  ana  interlocutory,  but  not  subject  to  a 
collateral  attack. 

Parsons  v.  Milford,  67  Ind.  489;  Candy  ▼. 
Banmore,  76  Ind.  125. 

An  order  repairing  and  furnishing  a  court- 
room. 

Nash  V.  State,  88  Ind.  78. 

The  principle  is  invoked  to  uphold  even  the 
acts  of  Quasi  judicial  officers,  when  assailed 
collaterally. 

Jackson  v.  Smith,  120  Ind.  520;  Chegaray  ▼. 
Jenkins,  5  N.  Y.  876;  Van  Bensselaer  y.  Cot- 
trell,  7  Barb.  129;  Van  Rensselaer  ▼.  Witbeck, 
Id.  188;  Beach  v.  Furman,  9  Johns.  229;  Perry 
Y.  Richardson,  9  Gray,  216;  Macklot  v.  Daven- 
port, 17  Iowa,  888;  Bughes  y.  KUne,  80  Pa. 
227;  Deane  y.  Todd,  22  Mo.  92;  Ertkine  v. 
Bohnbaeh,  81  U.  8.  14  Wall.  618,  20  L.  ed. 
745;  WiUiams  y,  MitcheU,  49  Wis.  284;  Bass 
Y,  Ft.  Wayne,  121  Ind.  889;  McEneney  ▼.  Sul- 
2»Mfi,  126Ind.407. 

HeCabe,  J,,  delivered  the  opinion  of  the 
court: 

Suit  to  enjoin  the  appellees,  the  sheriff, 
auditor,  and  treasurer  of  said  county,  and 
Charles  Pearce  and  Thomas  Morgan,  con- 
tractors, from  carrving  out  a  certain  contract 
entered  into  by  said  uwin  as  sheriff  of  said 
county,  under  the  order  of  said  circuU  OOurt, 
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on  one  side,  and  said  Pearoe  and  Morgan  on 
the  other,  by  which  it  was  claimed  dy  the 
appellant  that  the  old  court-house  of  the 
county  was  being,  or  about  to  be,  demol- 
islied,  and  substantially  a  new  court-house 
was  to  be  erected  instead  of  the  old,  at  a  cost 
of  182,087.60;  while  it  was  claimed  on  the 
other  hand  that  the  carrying  out  of  the  con- 
(tract  was  only  making  needed  repairs  of  the 
KX)urt-room.  There  is  really  no  material 
controversy  about  the  facts,  but  the  main 
dispute  is  about  the  law  that  goyems  the 
case. 

It  is  alleged  in  the  complaint,  and  the  eyi- 

dence  shows,  that  on  the  16th  day  of  May, 

1892,   the   White   circuit  court  made   and 

^entered  a  finding  and  order  condemning  the 

•court-room  as  unsafe  and  unfit  for  further 

<U8e,  in  the  following  words:    ''The  circuit 

'oourt,   beine  duly  advised,  finds  that  the 

•  court-TOom  in  the  court-house  of  this  county 

is  so  out  of  repair  that  It  is  unsafe  longer  to 

hold  the  sessions  of  court  therein,  that  the 

plastering  on  the  celling  is  loose  and  liable 

to  fall  upon  persons  in  the  court-room  en- 

.ffaged  in  business  before  this  court ;  that  the 

.Jury  room  is  both  unsafe  and  unfit  for  occu- 

Sancy,  and  lurors  while  deliberating  en- 
anger  their  nealth  and  lives  while  remain- 
ing therein ;  that  the  walls  of  the  court-room 
.«re  cracked,  that  the  records  of  this  court  are 
not  protected  and  are  in  danger  of  loss  by 
^re,  and  the  papers  in  causes  pending  are  also 
in  danger  of  loss  by  fire  and  otherwise ;  that 
papers  in  cases  disposed  of  and  which  con- 
;«titute  part  of  the  records  of  this  court,  are 
kept  in  a  damp  and  insufficient  vault,  where 
they  are  mildewing  and  rotting,  and  will  be 
iost  unless  removed  from  the  place  where 
they  are  now  kept,  that  there  is  insufficient 
Yoom  for  the  library,  and  no  chambers  for  the 
judjce  nor  grand  jury  room  In  said  court- 
aouse ;  that  the  belfry  is  unsafe  and  liable  to 
fall  or  be  blown  down,  and  .thus  the  lives  of 
persons  going  to  and  from  the  sessions  of 
this  court  are  endangered ;  that  the  roof  over 
the  court -room  is  so  out  of  repair  as  to  utterly 
fail  to  keep  out  rain^  many  q{  whip.^  d^f9<?te 
iLte  patent  aiid  otherd  app&reht  Upon  inyeati- 
gation ;  and  that  no  steps  are  being  taken  by 
the  board  of  commissioners  to  repair  said 
court-room  so  as  to  make  it  fit  for  use.  It  is 
therefore  ordered  by  the  court  that  the  court- 
room now  occupied  by  this  court  be,  and  is 
hereby,  condemned  as  unsafe  and  unfit  for 
use  until  repaired.  ** 

On  May  26,  1892,  the  said  court  ordered 
iaid  courtroom  repaired  by  an  order  modified 
.on  July  11.  1892,  and  entered  of  record  as 
lol  lows :  *•  In  the  matter  of  the  circuit  court- 
12^^-  The  court  having  heretofore  found 
that  the  present  court-room  is  unsafe  and  un- 
iit  for  the  transaction  of  the  business  of  this 
.court,  it  is  therefore  now  ordered  by  the 
«ourt  that  said  court-room  be  repaired.  And 
the  court  now  appoints  James  F.  Alexander 
A  Sons,  competent  architects,  to  submit  plans 
and  specifications  for  such  repairs.  And 
comes  now  said  James  P.  Alexander  & 
W)ns,  and  submit  such  plans  and  specifica- 
tions, which  are  in  these  words  and  figures. 
to  wit :  (insert)  and  the  court  having  ex- 
amined the  same,  and  bei^g  duly  advlAed  in 
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the  premises,  finds  that  said  court -room  can 
be  properly  repaired  according  to  said  plana 
ana  specifTcations,  and  cannot  be  repaired  so 
that  the  same  will  be  safe  and  permanent  by 
the  adoption  of  any  other  plans  and  specific 
cations.  Wherefore  the  court  now  approves 
and  adopts  said  plans  and  specifications  and 
orders  that  said  court-room  be  repaired  in 
accordance  therewith. 

''And  it  is  further  ordered  that  James  P. 
Qwin,  the  sheriff  of  this  county,  proceed  to 
cause  said  repairs  to  be  made,  and  he  shall 
employ  persons  to  do  said  work  of  repairing 
said  court- room,  such  employment  to  be  mado 
in  such  manner  as  he  shall  see  fit,  and  he 
shall  superintend  the  construction  of  said  re- 
pairs. The  said  repairs  shall  be  completed 
on  or  before  the  Ist  day  of  November,  1892, 
and  upon  the  completion  of  said  repairs,  tho 
said  sheriff  shall  rep<  rtthe  fact  to  this  court, 
and  also  certify  the  costs  of  such  repairs, 
and  the  person  or  peisons  to  whom  the  costa 
thereof  are  due,  for  allowance  as  provided  by 
law.  And  said  court  does  now  appoint 
James  F.  Alexander  &  Sons,  architects,  to 
inspect  said  work  and  make  all  proper  esti- 
mates during  the  progress  of  said  repairs. 

"And  comes  James  P.  Gwin,  sheriff  of 
this  county ;  and  reports  to  the  court  that  in 
pursuance  to  the  order  in  this  matter,  he  has 
employed  Pearce  and  Morgan  to  make  the 
necessary  repairs  to  the  cirouit  court- room 
herein  liefore  ordered,  and  taken  from  them 
a  bond  conditioned  for  the  faithful  perform- 
ance of  said  work,  and  the  protection  of  this 
county  against  loss,  which  acts  of  said  sheriff 
are  approved  by  the  court.  And  all  persona 
are  xorbidden  and  prohibited  from  in  any' 
way  hindering  or  delaying  the  progress  Of  > 
said  repairiog  and  from  interfering  with  said 
sheriff,  or  any  person  or  persons  employed  by 
him,  or  acting  under  him  while  engaged  ii| 
the  making  of  said  repairs ;  and  the  sheriff  is 
ordered  to  remove  at  once  from  the  court- 
room all  the  furniture  and  fixtures  therein  so 
that  work  of  repairing  may  begin  Immedl*'^ 
ately."  -^  ^^^t^ 

.^  It  is  further  shown  that  the  court  6tdered 
tho  said  sheriff  to  procure  another  room  ii^i 
the  town  of  Monticello  in  which  to  hold 
court,  which  Wad  done,  and  the  court  and  its 
records  moved  out  of  said  coUrt-house  and  to 
the  building  thus  secured  to  be  occupied  and ' 
used  as  a  court-room  while  the  work  contem- 
plated was  beinff  done.  —  ^ 

It  is  further  alleged  in  the  complaint  that 
about  the  year  1850  the  board  of  commis- 
sioners of  White  county  built  the  court-house 
now  in  question  in  the  upper  part  of  which 
is  the  court-room,  givine  a  minute  descrip- 
tion of  the  building,  the  original  cost  of 
which  is  stated  to  be  but  $10,000,  while  the 
contract  price  of  the  work  contemplated  in 
the  order  as  reduced  by  the  modification,  is 
$82,087.60,  with  a  liability  under  the  order 
allowing  the  court  and  architect  to  change 
the  plans  and  specifications  to  reai;h  many 
thousands  of  dollars  more.  That  no  ad- 
ditions had  ever  been  made  thereto,  and  that 
said  court-house  as  originally  constructed  in 
the  public  square  at  the  county  seat  was  a 
substantial  two- story  brick  court-house,  70 


408 


IHBIANA  SUPBBlfB  COUBT. 


Jaf.^ 


surmounted  by  a  "wooden  belfrj  10}  feet 
square  and  25  feet  bigh,  containing  on  the 
first  floor  offices  and  vaults  for  the  clerk, 
auditor,  treasurer,  and  recorder,  and  on  the 
second  floor  a  large  and  commodious  court- 
room and  a  small  lury  room,  which  court- 
room and  offices  had  been  continuously  used 
by  the  officers  and  courts  up  to  July  12, 1892 ; 
that  appellant  had  repaired  it  from  time  to 
time ;  that  the  plans  and  speciflcations  re- 
quire  the  tearing  away  of  so  much  of  the  old 
building  as  to  constitute  a  practical  destruc- 
tion of  it  and  a  remodeling  and  reconstruc- 
tion thereof ;  that  the  contract  was  entered 
into  without  the  plans  and  specifications 
having  been  first  filed  In  the  office  of  the 
county  auditor,  and  without  having  adver- 
tised for  bids. 

The  material  parts  of  the  appellee's  answer 
are  as  follows: 

''That  the  court-house  at  Monticello, 
White  county,  Indiana,  was  and  still  is  the 
only  place  in  said  county  provided  for  and 
as  a  place  of  holding  the  sessions  of  the  cir- 
cuit court  of  said  county.  That  on  the  10th 
day  of  May,  1892,  and  long  prior  thereto, 
said  building  was  out  of  repair,  to  wit :  that 
the  plastering  on  the  ceiling  of  the  court- 
room was  loose  and  liable  to  fall  upon  per- 
sons in  the  court- room  engaged  in  business 
before  the  White  circuit  court;  that  the 
foundation  of  said  building  was  and  is  de- 
fective in  this,  to  wit :  that  the  part  thereof 
under  ground  is  composed  of  boulders  laid 
too  loosely  and  not  to  sufficient  depth  to  give 
the  required  strength  to  sustain  the  walls 
built  thereon,  and  because  of  said  defective 
foundation,  the  walls  of  said  building  have 
settled  and  cracked  and  will  fall  to  the 
ground  unless  they  are  strengthened  and  sup- 
ported. That  to  sustain  said  walls  from  be- 
low, it  is  necessary  to  place  there ander  a 
sound  and  secure  foundation  of  cut  stone  and 
cement,  and  to  hold  said  walls  in  place  and 
prevent  them  from  splittin/r  and  falling  out- 
ward, it  is  necessary  to  give  them  lateral 
support,  by  the  erection  against  the  same  of 
the  additional  walls  contemplated  by  the 
contract  of  the  defendants.  Pearce  and 
Morgan;  that  by  placine  under  the  walls  a 
new  foundation,  properly  constructed,  etc., 
which  can  be  easily  done  under  the  contract 
of  Pearce  and  Mor/aran,  .  .  .  without 
removing  or  in  any  wise  impair! ni^  said 
walls,  and  by  the  erection  of  said  additional 
walls,  said  building  would  be  siven  suffi- 
cient strength  and  securely  held  In  place, 
and  that  unless  said  walls  are  so  strengthened 
and  supported  as  aforesaid,  it  would  be  im- 
possible to  make  the  repairs  that  are  nec- 
essary to  the  court-room,  which  occupies  the 
second  story  of  said  building,  and  which  is 
the  only  room  provided  for  the  holding  of 
the  circuit  court  of  said  county ;  that  because 
of  the  insecure  and  dilapidated  condition  of 
the  walls  of  said  court-room  hereinbefore 
mentioned,  the  same  is  unsafe  and  dangerous 
in  this,  to  wit :  that  they  are  liable  to  give 
v^ay  and  fall  at  any  time  upon  the  persons 
who  may  be  in  or  near  said  building  and  be- 
cause of  the  dangerous  condition  of  said 
walls,  the  said  court-room  cannot  longer  be 
occupied  or  used  as  such.  That  the  roof 
22L.R.A. 


leaks,  rendering  it  unfit  for  occupancy ;  thai 
many  of  the  rafters  and  other  timbers  sup- 
porting said  roof,  and  joists  supporting  the- 
ceiling  and  floor  of  said  court-room,  have,  by 
reason  of  age  and  exposure  to  wet,  become- 
rotten  and  Uiereby  weakened  to  such  an  ex- 
tent that  they  are  liable  to  give  way  and  fall 
at  any  time  and  kill  or  injure  persons  that 
might  then  be  in  said  building ;  that  by  rea- 
son of  the  cracking  and  spreading  of  the 
walls,  the  joists  of  the  ceiling  and  floor  of 
the  court-room  did  and  do  not  rest  in  or  upon, 
the  walls  of  said  room,  and  none  of  said  joista 
have  sufficient  rest  or  footing  in  or  upon  said 
walls  to  securely  support  tfie  same,  and  are- 
liable  to  fall  and  enaanger  the  lives  of  per- 
sons in  said  building  and  court- room." 

We  have  set  out  the  substance  of  the  com- 
plaint and  answers  and  the  order  of  the  court, 
so  as  to  exhibit  the  version  of  each  party  as- 
to  the  nature  of  the  power  exercised  bv  the 
circuit  court  in  ordering  what  it  denominatea 
repairs  of  the  court- room.  It  appears  from 
all  these  averments,  and  the  plans  and  speci- 
fications which  are  a  pan  of  the  record  of  the 
order,  that  the  work  contemplated  therein 
will  be  the  construction  of  a  new  foundation 
and  basement  of  cut  stone,  bearing  no  re- 
semblance to  the  old  foundation  ;'  large  por- 
tions of  the  old  walls  are  to  be  destroyed  and 
taken  away,  and  those  that  are  left  to  remain 
are  to  be  supported  by  new  walls,  so  as  to 
support  and  keep  them  from  falling.  The 
joists,  floors,  and  ceilings  are  to  be  made  new 
throughout,  the  roof  and  rafters  are  to  be 
made  new,  the  windows  and  doors  are  to  be 
made  new,  the  inside  finishing  is  to  be  made 
new.  There  are  extensions  and  additions  to 
be  constructed  beyond  the  dimensions  of  the 
old  building,  there  are  rooms  and  apartments 
to  be  added  that  were  not  in  the  old  buildine. 
Indeed,  about  all  that  will  remain  of  the  old 
building  when  the  plans  and  {specifications 
are  carried  out  will  be  so  much  of  the  old 
walls  as  are  to  be  left  standing,  and  that  part 
of  the  brick  that  comes  out  of  the  old  de- 
molished walls  that  are  sound,  and  which  by 
the  specifications  may  be  used  in  the  new 
walls  for  back  filling. 

Issue  was  joined  and  the  court  below,  after 
hearing  the  evidence,  found  for  the  appellees 
and  rendered  judgment  in  their  favor  over  a 
motion  for  a  new  trial.  About  the  only  point 
on  which  it  can  be  said  that  there  was  any 
conflict  in  the  evidence  was  as  to  the  alleged 
dangerous  condition  of  the  building.  As  to 
the  nature  of  the  work  to  be  done  under  the 
order  of  the  court  there  was  no  conflict.  It 
is  contended  by  the  appellee  that  there  is  a 
collateral  attack  on  the  adjudication  of  the 
court,  by  which  the  necessity  and  order  for 
the  work  was  adjudicated.  And  it  is  con- 
tended that  mere  errors  and  irregularities  in 
the  order  are  unavailable  on  such  an  attack. 
We  have  no  doubt  if  the  circuit  court  had 
the  power  to  make  the  order,  that  this  attack 
thereon  being  collateral  must  fail.  Bcus  v. 
Fort  Wayne,  121  Ind.  889. 

The  firat  inquiry  which  appellee*s  conten- 
tion suggests  IS  this :  Was  the  order  made 
by  a  court  at  all  ?  A  court  is  defined  to  con- 
sist of  persons  officially  assembled  at  a  time 
and  place  appointed  by  law  for  the  admin- 
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istration  of  Justice.  Be  Allison,  18  Colo.  625, 
10  L.  R.  A.  700 ;  JDt/nn  y.  State,  2  Ark.  22tt.  86 
Am.  Dec.  54;  Levy  y.  Bigdow,  7  Ind.  App. 

It  appears  from  the  record  of  the  order  that 
when  It  was  made  the  proper  persons,  namely, 
the  clerk,  sheriff,  and  ludee  of  the  White 
circuit  court  had  assembled  at  the  time  ap- 
pointed by  law  for  holding  said  court.  The 
place  where  they  assembled  was  within  the 
county  and  within  the  county  seat  of  said 
county  of  White.  But  there  is  no  statute 
fixing  the  place  for  holding  the  White  circuit 
court  at  any  particular  point  in  the  county. 
Indeed,  we  naye  been  unable  to  find  any 
statutory  or  constitutional  proyision  fixing 
the  place  in  any  county  where  the  circuit 
court  should  be  held  from  the  organization 
of  Uie  state  to  the  present  time.    The  nearest 

S^proach  to  such  a  proyision  is  section  24  of 
e  Act  of  1888,  for  the  regulation  of  county 
business,  which  proyides  that,  "the  circuit 
courts  in  counties  where  court-houses  shall 
not  haye  been  erected,  shall  be  holden  for 
the  time  being  at  the  place  designated  by  law 
or  selected  by  the  court."  Key.  Stat.  1888, 
p.  155. 

There  has  always  been  a  proyision  that  the 
circuit  court  of  each  county  should  be  held 
in  the  county,  but  none  that  such  courts 
should  be  held  at  the  county  seat,  or  eyen  in 
the  court-house,  or  at  any  other  particular 
place  in  the  county ;  yet  no  one  can  doubt 
that  it  is  the  law  that  circuit  courts  shall  be 
held  at  the  county  seats  of  the  yarious  coun- 
ties. A  large  number  of  statutes  proceed  upon 
the  idea  that  the  county  seat  is  the  local 
habitation  of  the  circuit  court,  yet  none  of 
them  so  expressly  proyides.  Among  them  is 
section  5844,  Rey.  Stat.  1881,  passed  in  1868, 
relating  to  the  clerk  of  the  circuit  court,  and 
providing  that,  ** such  clerk  shall  keep  his 
office  open  at  the  county  seat,  in  a  building 
proyid^  for  that  purpose  by  the  board  or 
commissioners  of  the  county  every  day  in  the 
year  ^Sundays  and  the  Fourth  of  July  ex- 
ceptea)  between  the  hours  of  nine  A.  M.  and 
four  P.  M.  where,  by  himself  or  deputy,  he 
shall  attend  to  the  duties  of  his  office  not 
otherwise  provided  for. "  The  statute  provid- 
ing for  posting  advertisements  of,  and  the 
place  where  judicial  sales  are  to  be  made, 
and  many  others  tend  to  show  the  intention 
to  have  been  that  circuit  courts  shall  be  held 
at  the  county  seat.  Rather  it  has  been  as- 
sumed by  such  legislature  that  such  a  law 
had  already  been  passed.  In  construing  stat- 
utes, the  whole  system  must  be  looked  to,  and 
statutes  upon  cognate  subjects  may  be  re- 
ferred to,  though  not  stsictly  in  pari  materia, 
to  ascertain  the  meaning  of  any  particular 
part.     Sutherland,  Stat.  Constr.  §  284. 

Other  statutes,  and  the  general  principles 
of  law  will  be  considered  in  construing  stat- 
utes. OrawfardemUe  db  8,  W.  Tump.  Co.  y. 
FUteher,  104  Ind.  97 ;  Stout  v.  Orant  County 
Comre.  107  Ind.  848 ;  BvansviUe  v.  Summers, 
108  Ind.  189;  State  v.  Edrrison,  116  Ind.  800. 

It  was  held  by  this  court  in  Franklin  County 
Comrs.  y.  Bunting,  111  Ind.  148,  that  though 
there  was  no  statute  authorizing  the  county 
board  to  provide  a  sheriff's  residence,  yet  as 
the  statute  made  it  the  duty  of  the  county 
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board  to  provide  and  maintain  a  county  lail, 
and  enjoins  on  the  sheriff  the  duty  to  keep 
the  jail,  and  inasmuch  as  it  has  always  been 
the  custom  of  boards  of  county  commissioners 
to  make  suitable  provision  for  the  sheriff's 
residence ;  that  this  custom  had  given  a  con- 
struction to  the  law  which  coula  not  be  dis- 
regarded, even  if  there  was  doubt  as  to  the 
meaning  of  the  statute.  This  court  in  that 
case  said :  "In  speaking  of  a  practical  con- 
struction eiven  to  a  statute,  the  supreme  court 
of  Illinois  said :  *It  has  always  been  re- 
garded by  the  courts  as  equivalent  to  positive 
law.  •  "  'Bruce  v.  Schuyler,  9  111.  221,  46  Am. 
Dec.  447. 

By  another  court  the  principle  was  stated 
thus :  "We  cannot  shake  a  principle  which 
in  practice  has  so  long  and  so  extensively 
prevailed.  Sogers  y.  Goodwin,  2  Mass.  476. 
There  are  many  cases  which  declare  and 
enforce  this  principle,  among  them  are  Stuart 
v.  Laird,  5  (J.  S.  1  Cranch,  299,  2  L.  ed. 
115 ;  Martin  v.  Hunter,  14  U.  S.  1  Wheat. 
804,  4  L.  ed.  97 ;  Cdhens  y.  Virginia,  19  U. 
8.  6  Wheat.  264,  5  L.  ed.  257;  Cgden  v. 
Saunders,  25  U.  S.  12  Wheat.  213-290,  6  L. 
ed.  606-682 ;  Minor  v.  Ha/ppersett,  88  U.  8. 
21  Wall.  162,  22  L.  ed.  627;  SiaU  v.  Park- 
inson, 5  Nev.  15;  Pike  v.  Megoun,  44  Mo. 
491 ;  People  y.  La  Salle  County  Suprs.  100  111. 
4»5',  State  Y.  French,  2  Pinney,  181." 

It  has  been  the  universal  custom  to  hold 
the  circuit  courts  at  the  county  seats  without 
exception,  from  the  organization  of  the  state 
to  the  present  time,  under  an  interpretation 
of  the  statutes  that  they  imperatively  re- 
quired the  court  to  be  so  held.  This  long 
acquiescence  in  such  a  construction  is  equal 
to  positive  law,  requiring  such  courts  to  be 
so  held.  Sutherland,  Stat.  Constr.  §§  808, 
809;  State  v.  Harrison,  supra. 

Likewise,  the  statute  requires  "  the  county 
commissioners  to  erect  a  court-house  jail,  ana 
public  offices  for  the  clerks,  recorder,  treas- 
urer, and  auditor,  .  .  .  where  the  same 
has  not  been  done,  shall  keep  the  public 
buildings  of  the  county  in  repair  and  such 
offices,  if  practicable,  shall  be  made  fire 
proof,  and  shall  be  occupied  by  such  officers 
respectively."    Rev.  Stat.  1881,  §  5748. 

But  there  is  no  provision  unless  in  a  special 
act  for  removal  of  county  seats  rei^uifing 
such  court-houses  or  other  public  buildings 
to  be  built  at  the  county  seat,  yet  the  uni- 
versal practice,  without  a  single  exception, 
has  been  that  court-houses  ana  other  public 
buildings,  connected  with  the  courts  or  the 
administration  of  justice,  have  been  erected 
at  the  county  seat.  The  Act  of  1875,  provid- 
ing for  the  yarious  duties  of  county  boards 
in  relation  to  the  construction  of  court-houses 
and  other  public  buildings  of  the  county 
makes  no  provision  that  court-houses  are  to 
be  built  at  the  county  seat.  And  vet  in  view 
of  the  long  and  uniform  practical  construc- 
tion eiven  to  these  statutes  amounting  now 
to  positive  law,  if  the  board  of  commissioners 
were  to  attempt  to  erect  a  court-house  at  the 
expense  of  the  county  at  any  other  place  than 
the  county  seat,  sudi  attempt  would  be  il- 
legal, ana  their  acts  in  furtherance  thereof 
would  be  void  and  liable  to  be  enjoined. 
80,  too,  in  case  the  circuit  court  should  cob- 
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yene  at  any  plaoe  outside  of  the  county  ieat 
the  acts  and  proceedings  at  such  other  place 

■  would  be  void. 

The  Constitution  of  1816  provided  for  a 
supreme  court  and  circuit  courts.  Section 
6,  article  4,  Constitution  of  1816,  C^neral 
Laws  of  Indiana,  from'  1816  to  1817.  This 
court  was  organized  by  Act  approved  Decem- 
ber 28,  1816.  That  Act  provided  that  the 
place  of  meeting  of  this  QQurt  should  be  at 
the  court-house  at  the  seat  of  government. 
That  had  reference  to  the  ^WP  ot  Corydon, 
in  Harrison  county.    That  Constitution  was 

■  repealed  and  superseded  by  the  Constitution 
of  1851,  and  there  has  never  been  any  statu- 
tory or  constitutional  provision  fixing' a  place 
for  this  court  to  meet  and  hold  its  sessions 
from  that  time  to  this.  But  it  has  been  the 
universal  custom  and  practice  for  this  court 
to  meet  and  hold  its  sessions  at  the  capitol  of 
the  state,  with  as  much  regularity  as  if  there 
>liad  been  a  statute  of  the  state  imperatively 
requiring  such  meetings  and  sessions  at  the 
Btate  capitol.  That  practice  has  been  so  long 
continued  and  the  construction  of  our  statutes 
relating  to  the  same  has  been  so  long  ac- 
quiesced in  and  accepted  as  unquestioned  by 
everybody,  and  all  the  departments  of  the 
state  government,  that  it  amounts  now  to  pos- 
itive law  that  the  state  capitol  is  the  only 
lawful  place  where  this  court  can  assemble 
to  take  judicial  action.  The  more  recent 
statutes  organizing  courts  have  provided 
where  the  same  should  be  held.  The  act 
providing  for  superior  courts  provides  that 
they  are  to  be  held  at  the  county  seat,  and  in 
the  court-house,  unless  the  county  board 
furnish  some  other  place  for  them  to  be  held 
in  the  county  seat.  The  act  in  relation  to 
criminal  courts  makes  a  similar  provision. 
The  act  creating  the  appellate  court  of  this 
ftate  provides  for  holding  its  sessions  at  the 
capitol  of  the  state.  It  follows  from  the 
principles  above  announced  that  by  long 

Sractice,  uniformly  acquiesced  in  all  over 
le  state  giving  our  statutes  the  construction 
that  the  circuit  courts  must  hold  their  ses- 
^ious  at  the  county  seat,  amounts  now  to 
^sitive  law,  and  that  the  White  circuit 
court  when  it  made  the  order  in  question  here 
was  lawfully  assembled  at  the  time  and  place 
designated  by  law  for  the  administration  of 
Justice,  and  was  therefore  a  court. 

These  principles  of  construction  will  apply 
to  a  far  more  important  phase  of  the  case 
further  on. 

It  is  further  contended  by  the  appellant 
that,  the  circuit  court  being  clothed  with 
powers  belonging  to  one  department  of  the 
state  government  only,  namely,  the  judicial, 
it  can  exercise  no  power  not  judicial  in  its 
nature,  and  that  it  is  beyond  the  constitu- 
tional authority  of  the  legislature  to  confer 
any  such  power  upon  that  court,  and  it  is 
contended  that  the  power  to  make  the  order 
}n  question  is  not  judicial,  but  is  administra- 
tive or  ministerial.  The  constitution  di- 
vides the  powers  of  tho  government  of  the 
ptate  **lnto  three  sep^te  departments,  the 
}efi;islative,  the  execq^ivs  including  the  ad- 
ministrative, and  the  judicial,  and  no  person 
charged  with  offlcifil  duties  under  one  of 
these  departments  sjislj  exercise  any  of  the 
S2L.RA.  ^  


tanetlons  of  another,  •zcept  as  in  this  con* 
stitution  expressly  provided."  Rev.  Stat. 
1881,  g  96.  Therefore  the  appellant  contend! 
that  even  though  the  legislature  may  have 
attempted  to  confer  the  power  on  the  circuit 
courts  to  repair  their  court-rooms,  such  leg- 
islation is  in  conflict  with  the  constitutional 
provision  just  quoted,  because  the  power  it 
not  judicial,  but  is  administrative  or  min« 
isterial,  and  cannot  be  exercised  by  the  ju» 
dicial  department.  We  have  already  seen 
that  such  power  has  been  expressly  conferred 
on  the  boards  of  commissioners  by  section 
5748,  Rev.  Btat.  1881.  The  appelleef  claim 
that  section  148d,  1  Bums*  Revision  of  18^4,'' 
Rev.  Btat.  1881,  section  1416.  also  confers 
the  power  on  the  circuit  courts.  It  reads  as 
follows  rv**  The  said  courts  may  also  allovr, 
such  sums  as  may  be  due  to  perftons  f  urhish** 
ing  fuel  used  in  term  time,  or  furniture  for 
the  court-room,  or  making  repairs  thereof.* 

It  is  also  contended  on'  behalf  of  the  ap* 
pellees  that  the  circuit  court  is  possessed  of 
this  power  independent  of  the  legislature,  aa 
one  of  the  inciaental  or  inherent  powers  of 
the  court  as  a  judicial  tribunal,  of  which  the 
legislature  could  and  cannot  deprive  it.  An 
eminent  author  says:  ** Judicial  power  as 
contra-distingished  from  the  power  of  the 
law  has  no  existence.  Courts  are  mere  in- 
struments of  the  law.  Judicial  power  is 
never  exercised  for  the  purpose  of  giving 
effect  to  the  will  of  the  judge,  always  for 
the  purpose  of  giving  effect  to  the  will  of  the 
legislature,  that  is,  to  the  will  of  the  law.* 
Hawes,  Jurisdiction  of  Courts,  g  4. 

''And  when  courts  are  said  to  exercise  a 
discretion,  it  is  a  mere  legal  discretion  a 
discretion  to  be  exercised  in  discerning  the 
course  prescribed  by  law,  and  when  it  is  dis* 
covered,  it  is  the  duty  of  the  court  to  follow 
it."  Id.  §  29;  O^orn  v.  Bank  qf  Unitsd 
States,  22  U.  S.  9  Wheat.  866,  6  L.  ed.  284. 

The  state  constitution  further  provides 
that,  "  the  judicial  power  of  the  state  shall 
be  vested  in  a  supreme  court,  in  circuit 
courts,  and  in  such  other  courts  as  the  gen* 
eral  assembly  may  establish. "  1  Burns'  Kev. 
1894,  §  161. 

And  that,  **the  state  shall,  from  time  to 
time,  be  divided  into  ludicial  circuits,  and 
a  judge  for  each  circuit  shall  be  elected  by 
the  voters  thereof.  He  shall  reside  within 
the  circuit,  and  shall  hold  his  office  for  the 
term  of  six  years,  if  he  so  long  behave  welL* 
Id.  g  169. 

These  constitutional  provisions  make  the 
circuit  co!'.rts,  when  organized,  constitu- 
tional tribunals ;  but  if  nothing  else  existed 
in  the  way  of  constitutional  provision  or  leg« 
Islative  enactment,  the  circuit  courts  would 
have  nothing  but  an  imaginary  existence,  an 
existence  only  in  legal  contemplation,  but 
no  real  potential  existence. 

Browne  on  Jurisdiction,  says;  *  Courts 
may  be  established,  and  their  Jurisdiction 
defined  by  the  constitution  or  organic  law  of 
the  state,  or  by  legislative  enactment.  Qen« 
erally,  however,  jurisdiction  proceeds  from 
statutory  power  granted,  except  where  it  is 
given  by  the  constitution,  of  which  the  &a« 
preme  Court  of  the  United  States  is  an  ex* 
ampl^ ;  i^nd  the  statute}  pr^jcrlkM  (hQ  manner 
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dn  which  the  court  shall  he  conducted  and  the 
form  and  procedui^,  and  appoint,  or  provide 
if  or  the  appointment  or  election  of  Judges  and 
'Subordinate  officers,  as  well  as  the  method  or 
rules  of  procedure  governing  them.  There 
«re  no  courts  in  this  country,  except  those  so 
^created."    Browne,  Jurisdiction,  §  12. 

In  Lety  y.  Bigelaw,  mpra,  the  appellate 
^eourt  said :  **  A  court  has  been  defined  as  a 
place  where  justioe  is  Judicially  adminis- 
tered. Co.  Litt.  58;3B1.  Com.  23.  This 
•definition,  however,  has  been  often  criticized 
;«s  too  narrow,  being  limited  by  the  word 
'place. '  The  prominence  of  the  word  'place' 
.in  this  definition  no  doubt  arises  from  the 
.ancient  idea  that  the  king  was  the  fountain 
^nd  dispenser  of  justice,  and  wherever  he  was 
rdomiciled  was  a  court  or  place  when  justice 
•was  dispensed.  In  modem  times  and  under 
»our  form  of  government,  the  judicial  power 
is  exercied  by  means  of  courts.  A  court  is 
an  instrumentality  of  government.  It  is  a 
-creation  of  the  law,  and  in  some  respects  it 
is  an  imaginary  thing,  that  exists  only  in 
Jegal  contemplation,  very  similar  to  a  cor- 
poration. A  time  when,  a  place  where,  and 
the  persons  by  whom  judicial  functions  are 
tto  be  exercised  are  essential  to  complete  the 
idea  of  a  court.  It  is  in  its  organized  aspect, 
with  all  these  constituent  elements  of  timo, 
place,  and  officers,  that  completes  the  idea  of 
.a  court,  in  the  general  legal  acceptation  of 
the  term.  But  the  court  may  exist  in  legal 
•contemplation  without  any  officers  char^red 
with  the  duty  of  administering  justice." 

It  is  by  legislative  enactment  alone  that 
4hese  constituent  elements  of  the  circuit 
•courts  of  this  state  have  been  brought  into 

•  existence,  and  thereby  the  legislature  has 
^called  into  being  the  actual  and  real  existence 
-of  the  circuit  courts  of  this  state,  as  contra- 
-distinguished  from  their  existence  solely  un- 

•  der  the  constitutional  provisions  quoted 
■above.  The  Legislature  has  made  them 
-courts  of  general  jurisdiction.  Bums'  Rev. 
4894,  §  1366;  BaAley  v.  Tapp,  87  Ind.  25. 

The  common  law  having  been  adopted  by 
Tthe   legislature   before   the   state    was   or* 

rized,  and  while  it  was  a  territory,  which 
been  re-enacted  and  continued  in  force 
<«ver  since,  all  the  common- law  powers  of 
a  court  of  general  jurisdiction,  not  locally 
inapplicable  and  inconsistent  with  our  form 
of  government,  are  vested  in  the  circuit  courts 
by  virtue  of  their  reactioo,  as  before  stated, 
And  by  virtue  and  force  of  the  common  law 
dn  force  in  the  state  when  they  were  called 
into  existence  by  the  legislature,  subject  only 
^  the  limitations  of  the  constitution  of  the 
«tate  and  the  Constitution  of  the  United 
fitates,  and  the  treaties  and  laws  made  in 
pursuance  thereof. 

One  of  the  limitations  of  the  constitution 
of  the  state  is  that  the  courts  are  inhibited 
from  exercising  any  power  but  judicial,  and 
therefore  are  forbidden  from  exercising  ad* 
jninistrative  or  ministerial  powers  as  courts. 
Ordering  and  paying  for  repairs  of  their 
pourt-rooms  is  ministerial  or  administrative. 
Hamilton  County  Comra,  t.  Gottingham,  56 
^nd,  559;  McGormick  v.  Johnson  County 
jDomr9^  68  Ind.  214 ;  Oroui  v.  Warren  County 
Domn,  118  Ind.  51,  and  authorities  there 
«9  L,  a  A. 


cited ;  Patton  ▼.  Montgomery  County  Comr$. 
96  Ind.  181. 

But  courts  of  general  jurisdiction  were  by 
the  common  law  clothed  with  what  was 
known  as  incidental  or  inherent  power.  The 
power  to  punish  for  contempt  belongs  to  this 
class,  and  it  is  to  be  not«d  that  law-writers 
and  courts  nearly  always  designate  it  as  the 
power  of  the  court,  and  scarcely  ever  call  it 
jurisdiction  to  punish  for  contempt.  Browne, 
Jurisdiction,  §  115  a;  Hawes,  Jurisdiction 
of  Courts,  §§  221-228.  The  common  law  au- 
thorized courts  to  exercise  this  power,  not 
because  it  was  judicial  in  the  strict  sense, 
but  because  it  was  absolutely  essential  for 
the  maintenance  and  preservation  of  the 
dignity,  authority,  and  jurisdiction  of  the 
court.    See  same  authorities. 

Because  self-preservation  is  said  to  be  the 
hiffhest  law  of  nature.  The  courts  and  law- 
writers  all  agree  that,  "  the  power  to  hear  and 
determine  a  cause  is  jurisdiction."  Browne, 
Jurisdiction,  §  1,  p.  2;  Quart  v.  Abbett,  102 
Ind.  233,  52  Am.  Rep.  662 ;  Lant9  v.  Maffett, 
102  Ind.  23 ;  Hawes,  Jurisdiction  of  Courts, 

gg  1*  8. 

But  the  power  to  hear  and  determine  a 
contempt  is  never  spoken  of  as  a  constituent 
element  of  the  power  to  punish  for  such  con- 
tempt. It  is  rather  essential  that  the  court 
have  Jurisdiction  to  hear  and  determine  some 
cause  and  be  engaged  in  the  exercise  of  such 
jurisdiction  as  a  condition  and  constituent 
element  of  its  power  to  punish  for  pontempt. 
See  Browne,  Jurisdiction,  §  115.  a,  and  au- 
thorities there  cited :  Hawes,  s^upra. 

It  follows  that  it  is  out  ot  absolute  neces- 
sity that  this  inherent  po^wer  to  punish  fpr 
contempt  springs,  and  not  out  of  tne  gencTI^I 
jurisdiction  of  the  CQPJCt  to  he^  and  deter- 
mine causes  senerf^Uy*  Because,  saya  Qawea 
on  Jurisdictioo,  eupra:  "  The  power  of  the 
court  to  punish  for  an  alleged  contempt  of 
its  authority,  though  rmdoubted,  is  in  its 
nature  arbitrary,  and  its  exercise  is  not  to  be 
upheld  except  under  the  circumstances,  and 
in  the  manner  provided  by  law."  -"^  ^ 

The  power  to  repair  the  court-room  of  the 
circuit  court  is  akin  to  the  power  to  punish 
for  contempt.  Like  the  power  to  punish  for 
contempt,  it  springs  out  of  absolute  ne- 
cessity, out  of  that  hifi^hest  law  of  nature, 
self-preservation,  and  does  not  belong  to  the 
general  jurisdiction,  but  is  incidental  to  such 
jurisdiction,  and  is  inherent  in  the  court, 
and  was  so  when  the  circuit  courts  were 
first  called  into  existence  by  the  legisla- 
ture. Browne  on  Jurisdiction,  sec.  14,  says : 
^  Where  jurisdiction  is  conferred  on  a  court 
by  the  constitution,  the  legislature  may 
nevertheless  regulate  the  mode  and  manner 
of  its  exercise  and  such  legislative  enact- 
ments will  be  obligatory  unless  it  practically 
deprives  the  court  of  the  power  granted." 

Whether  this  inherent  power  to  repair  the 
court-room  was  conferred  by  the  legislature 
or  the  constitution  is  unimportant  to  inquire, 
as  in  either  case  the  legislature  has  the  au- 
thority to  regulate  the  exercise  of  that  power 
so  long  as  the  act  of  regulation  does  not 
deprlTe  the  court  of  the  power.  The  section 
of  the  statute  already  quoted  regulates  the 
exercise  of  that  pow§r  without  impairing  it. 
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It  is,  however,  to  be  obseryed  that  as  circuit 
courts  were  in  existence  in  the  state  as  courts 
of  jreneral  jurisdiction,  invested  with  these 
inherent  powers  when  the  constitution  was 
adopted,  the  presumption  arises  that  it  was 
the  intention  of  the  framers  of  that  instru- 
ment that  such  courts  should  continue  to  be 
clothed  with  such  inherent  and  incidental 
powers.  State  ▼.  Ifoble,  118  Ind.  850,  4  L. 
R.  A.   101. 

Therefore,  section  1482  of  the  Statute, 
supra,  conferring  and  regulating  the  power 
of  circuit  courts  to  repair  their  court-rooms 
is  not  in  conflict  with  section  1  of  article  8  of 
the  Constitution  already  quoted,  forbidding 
persons  charged  with  official  duties  under 
one  of  the  departments  of  the  state  govern- 
ment from  exercising  any  of  the  functions 
of  another,  except  as  otherwise  expressly 
provided  in  the  Constitution.  Such  is  the 
construction  the  statute  and  Constitution  has 
received.  Bentan  County  Comn.  v.  Thomp- 
son, 7  Ind.  266 ;  Ifash  v.  8taU,  88  Ind.  78. 

If  there  were  any  doubts  as  to  the  cor- 
rectness of  this  construction,  the  great  length 
of  time  it  has  been  received  and  acted  on  ac- 
cording to  the  principles  already  laid  down 
gives  to  it  the  force  of  positive  law.  There 
is  no  necessity  for  the  exercise  of  any  power 
beyond  repairs  by  the  circuit  courts.  Both 
the  power  to  repair  and  to  build  court-houses 
has  been  wisely  conferred  upon  the  board  of 
commissioners  In  the  exercise  of  the  large 
administrative  and  ministerial  powers  con- 
stitutionally vested  in  that  body  by  the  legis- 
lature. And  the  exclusive  power  to  build 
court-houses  and  other  county  buildings  has 
been  vested  by  the  legislature  in  such  county 
boards. 

But  a  doorway  may  be  broken  down  by 
casualty  or  otherwise,  leading  to  and  from 
the  court-room,  so  as  to  interfere  with  the 
due  administration  of  justice  therein,  or  a 
window  broken  out  with  like  effect,  or  fur- 
niture destroyed  or  any  other  circumstance 
Uiat  transpires,  by  which  the  court-room  is 
so  impaired  in  its  usefulness  as  to  materially 
interfere  with  the  due  administration  of 
Justice  therein;  the  inherent  power  of  the 
court  ouffht  to  and  does  exist  to  afford  tem- 
porary relief  for  the  time  being,  to  order  and 
pay  for  such  repairs  as  will  enable  the  court 
to  continue  the  due  administration  of  justice 
therein.  But  it  is  contended  that  even  if  this 
inherent  power  does  exist,  that  it  is  not  an 
unlimitea  power,  and  must  be  confihed  to  re- 
pairs in  the  sense  of  that  necessity  out  of 
which  the  power  springs,  and  that  it  does 
not  exist  to  the  extent  of  practically  rebuild- 
ing or  reconstructing  the  court-house,  or  to 
the  construction  of  lasting  and  permanent 
improvements,  such  as  extensions,  additions, 
and  enlargements  to  the  court-house.  We 
are  of  opinion  that  this  contention  must  pre- 
vail because  such  is  the  law.  But  it  is  con- 
tended by  the  appellees,  on  the  other  hand, 
that  if  the  power  to  repair  existed  at  all, 
and  the  White  circuit  court  in  its  attempt  to 
carry  such  power  into  execution  erred  and 
went  beyona  what  might  bo  termed  legiti- 
mate repairs,  it  was  a  mere  error  in  judg- 
ment, a  mere  irregularity  that  did  not  affc^ 
the  jurisdiction,  and  that  such  error  and  ir- 
22  L.  R.  A. 


regularity  could  not  be  iivqulred  into  in  thls- 
coTlateralway.  Counsel  say  that :  "The  find- 
ing of  the  court  and  the  decree  of  the  court 
is  directed  to  the  repair  of  the  court- room, 
and  it  finds  that  every  part  of  it  is  necessary 
and  proper  in  the  making  of  said  repairs.*^ 

If  epithets  and  names  freely  applied  in  an 
order  complained  of  could  give  it  a  fixed 
character,  which  would  be  conclusive  upoa 
the  courts,  then  the  order  here  in  questioik 
has  conclusively  adiudged  the  subject  thereof 
to  be  repairs  of  the  court- room,  pure  and 
simple,  because  in  that  short  order  the  word 
''repairs"  and  ''repaired"  are  used  no  lesa 
than  twenty  times.  Then  in  addition  to  the^ 
details  of  the  dangerous  dilapidation  of  the 
old  court-house,  set  forth  in  the  order,  the 
fact  that  the  commissioners  were  taking  no 
steps  to  repair  it  is  made  prominent  in  the 
order  though  they  had  ample  notice  of  ita 
condition.  Browne  on  Jurisdiction,  g  26, 
says :  *^  When  recitals  in  the  record  show 
any  facts  which  negative  the  jurisdiction  of 
the  court,  then  the  record  is  self-  impeached. " 

This  was  a  suit  in  equity.  Equity  looka 
at  the  intent,  rather  than  the  form ;  it  alwaya 
attempts  to  get  at  the  substance  of  things, 
and  to  ascertain,  uphold,  and  enforce  righta 
which  spring  from  the  real  relations  of  par- 
ties. It  will  never  suffer  the  mere  appear- 
ance and  external  form  to  conceal  the  true 
purposes,  objects,  and  consequences  of  a 
transaction.     1  Pom.  £q.  Jur.  §  878. 

We  have  already  seen  that  when  the  plans 
and  specifications  made  a  part  of  the  order 
are  carried  out,  there  will  be  left  standing 
only  a  very  small  part  of  the  old  building, 
a  small  portion  of  the  old  walls ;  everything 
else  will  be  new,  and  there  will  be  additiona 
and  extensions,  all  of  which  will  be  entirely 
new.  It  is  manifest  from  the  face  of  the 
record  of  the  order  that  the  intent  was  to 
come  as  near  building  a  new  court-house  aa 
possible,  and  yet  retain  any  semblance  of  re- 
pairs. It  is  quite  manifest  from  the  order 
that  the  onlv  reason  that  any  portion  of  the 
old,  dilapidate  wall  was  retained  was  to 
furnish  a  nucleus  around  which  repairs  could 
be  made  with  some  plausibility,  and  so  that 
the  court  mi^ht  be  able  to  say  the  work 
ordered  was  repairs.  The  work  contemplated 
and  described  in  the  plans  and  specificationa 
cannot  be  denominated  "repairs,"  with  anv 
regard  to  accuracy  of  expression,  as  we  shall 
hereinafter  see.  But  if  a  part  of  the  work 
ordered  were  legitimate  repairs  which  the 
court  had  power  to  make  yet  the  whole  is  so 
blended  as  to  be  inseverable,  which  plaoea 
the  whole  beyond  the  lurisdiction  of  the 
court.  Freem.  Judgm.  |  120  e;  VanFleet, 
Collateral  Attack,  789. 

It  is  also  manifest  from  reading  the  reconlf 
of  the  order  that  had  the  court  Telt  assured 
that  it  possessed  the  power  to  rebuild  the 
court-house,  it  would  have  done  what  all 
must  agree  ought  to  have  been  done,  namely, 
demolish  the  entire  building  and  build  ai> 
entirely  new  court-house  on  the  old  site.  It 
would  not  have  gone  through  the  unseemly*' 
process  of  "sewing  new  cloth  onto  an  old 
garment,  or  putting  new  wine  into  old  bot- 
tles."   St.  Markii:  22. 

The  old  buUding  originally  coat  but  $10,  - 
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OOO,  and  was  at  the  time  worth  about  $7,000. 
Probably  an  entirely  new  court-house  could 
aiave  been  built  for  the  $82,087.50,  the  con- 
tract price  of  the  alleged  repairs.  If  the  ap- 
pellants had  courageously  performed  their 
•duty  and  built  a  new  court-house  before 
their  neglect  had  driven  the  Judge  of  their 
•circuit  court  into  extreme  measures,  they 
would  have  saved  their  county  from  much 
needless  expense  and  loss.  But,  however 
overwhelmingly  the  evidence  may  establish 
that  an  entire  new  court-house  was  imperi- 
ously demanded,  yet  if  the  White  circuit 
court  had  no  power  to  build  one,  or  had  no 
power  to  do  what  it  attempted  to  do,  that 
consideration  cannot  add  to  or  enlarge  the 
TOwer  of  the  court  so  as  to  Justify  the  act. 
C6unsal  for  appellees  ask :  ''Must  the  court 
remain  in  a  dangerous  structure  until  it  falls 
upon  it  and  destroys  the  lives  of  the  persons 
•constituting  it?  Cannot  the  court  anticipate 
calamities  by  provident  use  of  human  skill? 
Must  a  court  wait  until  a  Judge  is  killed  or 
maimed  before  resorting  to  that  highest  law, 
self  protection.  Is  it  not  within  the  power 
of  the  court  to  protect  itself  against  .  .  . 
a  veritable  death  trap?**  We  answer  the  first 
•of  these  interrogatories  in  the  negative,  the 
second  in  the  affirmative,  the  third  in  the 
negative  and  the  fourth  in  the  affirmative. 

The  court  is  not  bound  to  remain  in  a 
•dangerous  structure  until  it  falls  and  de- 
stroys the  life  of  Judfe  or  officers ;  it  can  an- 
ticipate such  calamities  by  provident  use  of 
human  skill ;  it  is  within  the  power  of  the 
court  to  protect  itself  against  such  a  veritable 
death  trap  as  the  court-house  in  question 
«eems  from  the  evidence  to  have  been.  All 
these  things  granted,  and  it  does  not  follow 
that  that  power  will  enable  the  court  to 
build  additions  and  extensions  to  such  death 
trap  and  thereby  and  therein  expend  over 
482,000  of  the  public  funds  of  the  county 
to  hold  up  a  death  trap,  the  whole  value  of 
which  does  not  exceed  $7,000,  ander  color  of 
repairs.  Under  the  circumstances  disclosed 
in  the  evidence,  the  court  could  have  pro- 
tected itself  precisely  as  it  could  and  would 
have  done  if  the  old  court-house  had  blown 
•down  or  burnt  up  some  night.  No  one 
would  have  thought  of  an  attempt  on  the 
part  of  the  court  to  rebuild  it  but  the  court 
would  at  once  have  secured  another  room,  as 
it  actually  did  do,  for  temporary  use  in  the 
administration  of  justice,  until  the  proper 
authority  could  rebuild  the  court-house.  In 
support  of  the  claim  that  the  extraordinary 
power  attempted  to  be  exercised  here  was  one 
which  belonged  to  the  circuit  court,  counsel 
assert  that  '^the  Judiciary  of  Indiana  is  en- 
tirely independent  of  any  power  on  earth  ex- 
cept the  power  of  the  people,  independent 
even  of  them,  except  that  the  people  might 
change  the  constitution,  and  in  the  exercise 
of  that  power,  the  people  could  not  abolish 
•either  tne  judiciary  or  its  inherent  power 
without  conflicting  with  the  Constitution  of 
the  United  States.^  This  proposition  is  too 
"broad.  It  is  true,  the  judicial  department  is 
independent  of  the  otner  two  departments. 
The  constitution  erects  a  state  government, 
clothed  with  the  sovereign  power  of  the 
people,  and  divides  that  power  into  three 
^  L.  R.  A. 


distinct  departments,  to  be  exercised  in  each 
exclusively  by  the  officers  of  that  department. 
In  that  sense  alone  the  several  departments 
are  independent  of  each  other.  Wright  t. 
Defreea,  8  Ind.  29? ;  Lafayette,  M.  db  B,  B. 
Co,  T.  Geiff&r,  84  Ind.  186 ;  8tat4  t.  JfoUe, 
iupra. 

The  Jadictal  department  is  no  more  indo* 
pendent  of  the  legislative  and  executive  de- 
partments that  eacli  of  them  is  independent  of 
the  judicial  department.  Smith  t.  Myers,  109 
Ind.  1,  68  Am.  Rep.  876. 

The  three  departments  being  invested  with 
the  entire  sovereignty  of  the  people  and  con* 
stituting  the  state  government  are  not  so  in- 
dependent of  each  other  as  that  those  in  au- 
thority in  one  department  can  ignore  and 
treat  the  acts  of  those  in  authority  in  another 
department,  done  pursuant  to  the  authority 
vested  in  them,  as  nugatory  and  not  binding 
on  every  department  of  the  state  government. 
And  to  that  extent  does  the  appellee's  con- 
tention go,  as  we  understand  it.  What  is 
meant  by  the  indei)endenc6  of  the  judicial 
department  is  that  it  mav  exercise  its  func- 
tions of  expounding  and  enforcing  law  in 
the  administration  of  justice,  and  that  no 
part  of  these  functions  can  be  exercised  either 
directly  or  indirectly,  by  either  the  legisla- 
ture or  the  executive ;  indeed,  that  those  in 
authority  in  the  other  departments  cannot 
even  so  much  as  cross  the  line  dividing  the 
domain  of  the  Judicial  from  the  other  depart- 
ments to  make  a  suggestion  as  to  how  the 
judicial  department  shall  perform  its  func- 
tions or  what  kind  of  judgments  or  decrees 
it  ought  to  render  or  what  exposition  it  shall 
give  to  the  laws.  But  when  the  judicial  de- 
partment has  rendered  its  decree,  and  there- 
by given  an  exposition  and  construction  of 
the  law,  such  decree  and  construction  is  bind- 
ing on  both  the  other  departments.  And  so, 
too,  when  the  legislature  is  exercising  its 
functions  of  making  laws,  those  in  authority 
in  the  judicial  department  cannot  take  any 
part  in  the  exercise  of  those  functions ;  thev 
cannot  even  cross  the  line  dividing  the  judi- 
cial from  the  legislative  domain,  to  make  a 
suggestion  as  to  how  the  legislature  should 
pern>rm  its  functions,  or  what  kind  of  laws 
It  should   make.     Smith  t.   Myers,  supra. 

Indeed,  the  judiciary  cannot  make  laws  at 
all,  whether  in  or  out  of  their  domain.  But 
when  the  legislature  has  enacted  laws  that 
are  not  unconstitutional,  they  are  absolutely 
binding  on  the  judicial  as  well  as  the  execu- 
tive departments,  no  matter  how  unwise  and 
impolitic  they  may  be.  Smith  v.  Myers,  and 
StaU  V.  Noble,  supra;  Ez  parte  Griffiths,  118 
Ind.  88,  8  L.  R.  A.  898. 

Such  laws  are  also  binding  on  all  the  de- 
partments until  thev  are  repealed.  To  hold 
that  the  iudiciary  is  so  far  independent  of 
the  legislative  department  that  it  may  disre- 
gard and  treat  as  nugatory  legislative  enact- 
ments passed  In  conformfty  to  the  constitu- 
tion, is  not  only  to  draw  the  whole  sovereign 
power  of  the  state  government  into  the  juofi- 
ciary,  and  thus  destroy  the  independence  of 
the  other  departments,  but  it  erects  a  des- 
potism which  appellees  contend  cannot  be 
abolished  even  by  the  people.  Such  a  prop- 
osition is  utterly  untenable  bemuse  it  not 
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only  yioliites  Che  oonBtitation,  but  is  destruc- 
tive of  the  state  goverament  and  the  essential 
principles  upon  which  it  is  founded.  While 
each  department  within  its  own  bounds  ex- 
ercises Its  powers  independent  of  each  of  the 
other  departments,  yet  each  department  is 
bound  by  the  acts  of  each  of  the  others  done 
within  the  limits  set  by  the  constitution  to 
such  powers. 

Appellee,  however,  contends  substantially 
that  tbe  inherent  power  already  vested  in  the 
circuit  court  was  extensive  enough  to  warrant 
and  justify  the  court  in  all  that  the. order 
proposed  to  have  done.  They  cite  Nath  ▼. 
StaU,  9upra,  and  Benton  County  Convru,  v. 
Thompion,  supra,  as  a  recognition  of  that 
power.  They  also  claim  the  statute  above 
cited  is  also  a  recognition  of  the  existence 
of  the  power.  But  the  last  case  is  rather 
against  the  position  assumed,  it  holding  that 
the  circuit  court  could  not  move  a  court- 
house. The  other  case  was  simply  a  claim 
for  furniture  famished  to  the  court-room  and 
paid  for  by  the  court.  Such  payment  was 
upheld  on  the  statute  already  quoted. 

The  appellee's  learned  counsel  cite  two 
cases  which  deserve  notice.  The  first  is  Beach 
v.  Orain,  3  N.  Y.  86.  49  Am.  Dec.  869, 
where  plaintiff  granted  to  defendants  a  right 
of  way  over  his  land  and  covenanted  to  erect 
a  gate  at  the  terminus,  and  in  the  same  in- 
strument the  defendants  covenanted  to  keep 
the  gate  in  repair.  It  being  removed  by  some 
unknown  person,  it  was  held  that  the  cove- 
nant imposed  the  dut^  on  the  grantee  to  put 
up  a  new  gate,  likening  it  to  the  obligatipn 
of  a  tenant  to  repair,  and  in  case  of  destruc- 
tion to  rebuild.  The  other  case  was  Breck- 
nock yatfigation  v.  Pritehard,  6  T.  R.  750, 
where  the  covenant  required  the  defendant  to 
keep  a  bridge  in  complete  repair  for  seven 
years,  the  bridge  having  been  washed  away, 
he  was  held  liable  to  rebuild  the  same,  if 
these  cases  are  applicable  and  controlling, 
we  must  then  hold  that  the  real  purpose  dis- 
closed in  the  order  was  within  tne  power  of 
the  court,  and  that  the  incidental  power  of 
the  court  to  repair  its  court- room  carried 
with  it  necessarily  the  power,  in  case  of  its 
destruction  or  becoming  unfit  for  use,  to 
build  a  new  court-house.  But  there  are  many 
reasons  whv  these  cases  are  not  in  point.  In 
each  case  there  was  a  contract,  imposing  the 
duty  solely  on  one  person  to  keep  in  repair. 
Here  there  was  no  contract  obligation,  but  a 
mere  discretionary  power  or  privilege  was 
vested  in  the  court  for  temporary  self  pro- 
tection, extending  no  further  than  that  tem- 
Sorary  protection  required,  but  the  primary 
uty,  as  we  have  seen,  was  devolved  on  the 
county  board  to  keep  the  court-house  in  re- 
pair, and  the  exclusive  power  to  rebuild. 
A  case  much  more  in  point,  and  nearly  par- 
allel, indeed,  exactly.parallel,  with  the  case 
at  bar  as  to  the  extent  of  the  power  conferred 
where  a  duty  to  repair  is  imposed  by  law, 
was  decided  by  this  court,  and  a  conclusion 
was  therein  reached  contrary  to  that  reached 
in  tbe  cases  above  referred  to.  It  was  said 
by  Elliott,  c/.,  speakinjB^  for  the  whole  court 
in  that  case  that :  **  We  are  unable  to  resist 
the  conclusion  that  the  trustee,  under  color 
of  making  repairs  and  removing  obstructions, 
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has  changed  and  Improved  the  ditch  in  sev^ 
eral  essential   particulars.     The  ditch  lias- 
been   greatly   widened   and  deepened,   andt 
doubtless  much  improved  since  the  amount^ 
expended  is  almost  twice  the  cost  of  the  orig- 
inal ditch.     The  inference  from  the  facts*^ 
stated  is  that  the  trustee  has-  improved  the* 
ditch  instead  of  repairing  it.    Under  author- 
ity to  repair,  there  can  be  no  enlargement' 
and  improvement  except  in  so  far  as  the  worte^ 
of  repairing  necessarily  enlarges  and  im- 
proves.   'Repair,'  says  the  supreme  court  of 
Pennsylvania,  'means  to  restore  to  sound  or 
good  condition,  after  injury,  or  partial  de- 
struction.'    Pittsburgh  d  B,  Pass.  B,  Co.  t. 
Pittsburgh,  80  Pa.  72:     The  authority  of  the- 
township  trustee  was  to  restore  as  nearly  ^a»- 
practicable  to  ita  original  condition,  not  t(^ 
enlarge  or  improve,  no  matter  how  much  the* 
improvement  may  have  been  needed,  nor  how 
much  property  owners  may  have  been  bene- 
fited. **      Weaver  v.    lemplin,  118  Ind.   808. 
The  same  principle  was  asserted  by  thift- 
court  in    Western  Paffiiig  d  Supply  Co.   v. 
Citizens*  Street  R.  Co.,  126  Ind.  584,  10  L. 
R.  A.  770,  where  it  was  said :    "The  obliga* 
tion  to  repair  a  street  is  one  thing,  and  the- 
obligation  to  construct  a  street  is  another  andt 
different  thing.    To  repair  a  thing  is  to  re- 
store it  to  a  sound' state  after  decay,  injury^ 
dilapidation  or  partial  destruction.    To  re- 
construct is  to  construct  or  build  again; 
One  who  only  assumes  an  obligation  to  re- 

Sair  a  house  could  not  be  required  to  tear  it* 
own  and  rebuild  it. "  8o  the  weight  of  au> 
thority  seems  to  be  that  the  power  to  repair 
does  not  carry  with  it  or  imply  the  power  to- 
rebuild  or  reconstruct. 

While  there  is,  as  before  observed,  no  prec- 
edent upholding  the  extension  of  the  inci^ 
dental  power  or  a  court  to  repair  its  court- 
room to  the  construction  or  reconstruction  of 
a  court-house,  there  is  respectable  authority 
against  such  extension  in  the  following  cases*: 
Neosho  County  Oomrs.  v.  Stoddart,  18  Kan. 
207 :   Bamett  v.  AsKmore,  5  Wash.  168. 

This  incidental  power  has  existed  as  lonr 
as  courts  of  general' jurisdiction  have  existecfc 
under  the  English  common  law.  The  strong- 
est reason  why  it  does  not  extend  to  building' 
court-houses,  or  the*  equivalent  thereof,  is^ 
found  in  the  fact  that  not  a  single  precedent 
can  be  cited  upholding  such  a  power,  though* 
numerous  occasions  have  existed  in  this 
country  for  a  century  calling  for  the  asser* 
tion  thereof.  If  such  a  power  had  existed, 
the  researches  of  appellee's  learned  counsel' 
through  all  the  course  of  the  common  law 
woula  have  been  rewarded  by  the  discovery^ 
of  precedents  for  its  exercise  in  the  construc- 
tion of  court-houses  by  the  courts  of  generaF 
jurisdiction.  We  have  already  seen  that  a^ 
practical  construction  given  to  a  statute  by 
public  officers  of  the  state,  and  acted  upon 
by  those  interested,  the  people  and  the  courts, 
for  a  very  great  length  or  time,  is  always- 
regarded  by  tiie  courts  as  equal  to  positive 
law.  See  the  authorities  above  cited  on  th it- 
point;  also;  ^ate  v.  Harrison,  116  Ind.  800;. 
FVanMin  County  Comrs.  y;  Bunting,  111  Ind* 
148. 

Mr.  Endlichj  in  his  valuable  work  savst 
"It  has  been-  sometimes^said,  inde^  jlbat 
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>iiA^  fb  only  tiie  Mf'terpreter  of  an  obBCure 
law.  .  .  Satd  Lifrd  Campbell  .  .  . 
there 'Would  beiiaiukfety  for  property  or  lib- 
erty if  it  coald  be  Buccessf  ully  contended  that 
«11  hiwyers  iM  statesmen  have  been  mistaken 
as  to  the'trtte'  meanlne  of  an  old  Act  of  Par- 
liament.'' 'Sndlich,  Interpretation  of  Stat- 
«te8.iS8(n. 


We  therefore  oonclude  tlnrt  tte  White  cir- 
cuit court  had  no  Jurisdiction  or  power  to 
make  the  order  in  question,  asiA  that  it  was 
void,  and  therefore  subject  l»  collateral  at- 
tack by  way  of  injunction.  Therefore  the 
finding  of  the  trial  court  was  contrary  to  law. 

The  judffment  is  reversed,  with  inRtruction» 
to  the  trial  court  to  grant  a  new  triaL 
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HAMSEY  &  GORE    MANUFACTURING 
CO.,  Plff,  in  Err., 

V, 

Joseph  N.  EELSEA« 
(WN.J.L.8».) 

*Under  »  TAlid  eontntet  for  the  manvp 
fkctoro  and  sale  of  goadm^  with  instruo- 

•HeadDOtes  hj  Van  Stokxl,  J. 


tlODB  by  the  purchaser  to  Tendorto  send  tbetti  t)> 
the  purchaser,  the  delivery  of  the  goods  to  a 
oommon  carrier  to  be  forwarded  is  a  delivery  to 
the  puxohaser.  and  the  tlUe  passes  to  the  pur- 
chaser, subject  to  the  vendor's  tight  of  stoppage 
Intranstttk 

(Jimel9«188a> 

ERROR  to  the  Circuit  Court  for  Passaic 
County  to  review  a  judgment  in  fsvor  of 


Kora.— PcusCna  of  tUUto  prtypertyhy  delivery  there- 
of to  a  carrier  for  traneportation  to  eonetgnee  or 

vendee, 

Whetber  or  not  the  title  will  pass  seems  to  de- 
pend almost  entirely  on  the  intention.  There  are 
certain  acts  which  when  taken  in  connection  with 
the  relation  of  the  parties  to  each  other  and  in  the 
absence  of  explanatory  or  countervalUng  evidence 
wiUbe  held  to  manifest  an  intention  to  pass  or  re- 
tain the  title.  But  in  almost  every  instance  the 
presumption  arising  from  the  acts  will  give  way  to 
the  actual  intention  if  that  can  be  shown. 

The  question  is  one  of  intention.  Bmery*s  SonsT. 
Irving  Nat.  Bank,  S5  Ohio  Bt.  880, 18  Am.  Rep.  889. 

So  the  mere  fact  that  the  bill  of  lading  was  taken 
tn  the  name  of  the  seller  and  remained  unindorsed 
will  not  prevent  the  passing  of  title,  if,  from  all 
the  facts  in  the  case,  it  may  fidrly  be  inferred  that 
ft  was  the  seller's  intention  that  the  property 
should  pass.   Joyce  v.  Swann.  17  a  B.  N.  8.  84. 

Nor  will  the  further  fact  that  the  contract  pro- 
vided for  cash  against  the  biU  of  lading.  Ogg  v. 
8huter.L.E.10aP.lW,44L.  J.  a  P.  1B1,88L.T. 
N.8.  U4, 88  Week.  Bep.818. 

Although  the  latter  case  was  reversed  on  appeal 
upon  the  ground  that  an  intention  to  retain  title 
was  shown  by  taking  the  bill  of  lading  in  the  sel- 
ler's name  and  retaining  it  under  his  control  for 
his  protection.  L.  B.  1  a  P.  Div.  47. 46  L.  J.  a  P. 
44, 88  L.  T.  N.  8. 482, 84  Week.  Bep.  100. 

Oonversely  the  title  will  not  pass,  if  the  intention 
of  the  parties  was  that  it  should  not.  Mason  v. 
Great  Western  B.  Ck>.  81 U.  a  Q.  B.  78. 

The  question  whether  or  not  the  consignor  has 
reserved  his  right  is  one  of  intention  to  be  gath- 
ered from  all  the  facts  and  circumstances  of  the 
transaction.  Bmery*B  8ons  v.  Irving  Nat.  Bank, 
86  Ohio  St.  880,  U  Anu  Bep.  880. 

The  rule  that  delivery  to  the  carrier  is  delivery 
to  the  vendee  Is  not  contravened  by  asserting  the 
/us  dUponendi  of  the  vendor,  when  the  circum- 
stances evidence  an  intention  to  retain  and  where 
there  le  a  special  agreement  to  that  effect.  The 
John  K.  Shaw,  88  ITed.  Bep.  481. 

Question  of  laiworfaeL 

The  question  of  intent  to  deliver  Is  for  the  jury. 
0fbbons  V.  Bobinson,  88  BCicb.  148. 

Whether  or  not  the  title  has  paned  is  a  question 
for  the  Jury,  if  the  evidence  leaves  it  at  all  doubt- 
fuL  Alabama  G.  S.  B.  Oo.  v.  Mount  Vernon  Go. 
•4  Ala.  178. 

But  when  the  facts  are  not  in  dispute,  the  ques- 
ts L.R.  A. 


tlon  as  to  the  intent  to  pass  the  title  is  one  of  law. 
Smith  V.  Edwards,  89  Hun,  488. 

The  question  of  intention  to  pass  title  is  for  the 
Jury  where  a  merchant  ships  goods  on  board  a 
vesMl  chartered  by  another,  charging  the  latter  a 
commission  for  his  services  and  taking  receipts  in 
his  own  name  as  the  goods  are  delivered  on  the 
vessel,  and  finally  taking  a  bill  of  lading  in  his 
own  name  and  drawing  against  it  on  his  corres- 
pondent.  lUk  V.  Fletcher,  18  a  B.  N.  S.  406. 

Where,  from  the  drcnmstances  attending  the 
case,  there  is  uncertainty  as  to  the  intention  to 
pass  title  to  the  consignee;  as  where  the  goods  are 
shipped  to  him  and  a  bill  of  lading  attached  to  a 
draft,  which  is  diseounted  by  a  third  person  to 
whom  the  bill  of  biding  is  transferred,  the  question 
Is  for  the  jury.  Merchants  Nat.  Bank  v.  Bang% 
108  Mass.  aOL 

If,  by  the  contract  of  sale  the  seller  nndertakes 
to  pay  the  freight  the  question  le  for  the  jury 
whether  the  delivery  is  to  be  considered  complete 
wben  the  goods  are  placed  in  charge  of  the  carrier 
or  not  until  they  reach  the  buyer.  McLaughlin  v. 
Marston,  78  Wis.  (fKK 

If  the  contract  is  to  deliver  free  on  board,  the 
mere  fSct  that  the  biU  of  lading  is  taken  in  the 
name  of  the  consignor  and  by  him  Indorsed  and 
transmitted  to  his  agent  to  be  delivered  to  the 
consignee,  wiU  not  prevent  the  passing  of  title, 
but  the  question  Is  for  the  jury.  Browne  v.  flare, 
4  Hurlst  ft  N.  8»,  80  L.  J.  Bxch.  6,  6  Jur.  N.  8.  711, 
7  Week.  Bep.  (09,  affirming  8  Hurlst,  *  N.  484, 87  L. 
J.  Bxch.  878. 

If  the  sale  is  for  cash  and  the  goods  sre  delivered 
to  the  carrier,  tbe  vendor  retaining  the  bills  of 
lading  and  immediately  drawing  on  the  consignee 
for  the  price,  there  is  evidenoe  tor  the  jury  on  the 
question  of  Inrtention  to  deliver  before  the  price  is 
paid.   BeflningftS.Go.v.MlUer,7Phi]a.97. 

a.  Between  Imyer  and  eeOer. 
Delivery  to  deaignaied  carrier. 
A  delivery  of  goods  to  a  carrier  designated  by 
the  purchaser  Is  of  the  nme  legal  effect  for  the 
purpose  of  passing  title  as  a  delivery  to  the  pur- 
chaser  himielf.  Merchant  v.  Chapman,  4  Allen« 
888:  Johnson  ▼.  Stoddard.  100  Masa  808 ;  Stafford  v. 
Webb,  Hlli  ft  D.  Supp.  818;  Waldron  v.  Bomalne, 
88  N.  T.  888;  Wilcox  Silver  Pkite  Co.  v.  Green,  » 
N.T.  17;  Taplln  v.  Packard,  8  Bavb.  880;  Gutwillig 
v.Zuberbier,  41  Hun,  881 ;  Wade  r.  Hamilton.  89 
Ga.4fi0:  B»ssv.Geer,7IlLApp.  CU:Haugv.GiU 
lett,  14  Kan.  140;  Banny  t.  IUgb7..8  Wis.  8|^Q  LC 


See  also  22  L.  R.  A.  430;  29  L.  R.  A.  678 ;  30  L.  R.  A.  637 ;  40  L.  B.  A.  534 ;  42  L^ 
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plaintiff  in  an  action  broueht  to  recover  the 
contract  price  of  certain  bobbins  which  were 
allseed  to  have  been  sold  and  delivered  to  de- 
fendant   Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Jehn  W.  Grifl^i^s*  for  plaintilE  in  er- 
ror: 

The  plaintiff  was  not  entitled  to  sue  for  the 
price  of  the  goods,  but  was  merely  entitled  to 
recover  damages  for  the  loss  of  profits  by  rea- 
son of  the  cancellation  of  the  oraer  or  the  fail- 
ure of  the  defendants   to  accept  the  goods. 


Where  there  is  a  sale  of  goods  generally  (as 
distinguished  from  the  sale  of  a  specific  chat- 
tel) no  property  in  them  passes  until  delivery. 

Chitty,  Cont.  875;  Benjamin,  Sales,  Perkin't 
ed.  853  et  seg. 

When  the  vendor  has  not  transferred  to  the 
buyer  the  property  in  the  goods  which  are  the 
subject  of  the  contract,  as  where  the  agree- 
ment is  for  the  sale  of  chattels  not  specific,  or 
of  specific  goods  which  are  not  in  a  aeliverabla 
state,  or  which  are  to  be  weighed  or  measured 
before  delivery,  the  breach  by,  the  buyer  can 


If,  after  the  ffoods  are  ordered,  ihey  are  put  up 
and  marked  with  the  purchaser's  name  and  put  on 
board  of  a  steamboat  desi^ated  by  the  purcluwer, 
to  be  forwarded  to  liis  residenoe,  the  sale  Is  com- 
plete, and  the  Roods  are  the  property  of  the  pur- 
ohaser  notwltbstandinir  the  bill  of  lading  is  not 
forwarded  to  him,  if  the  poesession  of  such  blJJ  is 
not  necessary  to  enable  Idm  to  obtain  the  goods. 
People  ▼.  Haynes,  U  Wend.  6M,  28  Am.  Deo.  630. 

If  the  airreement  is  that  the  property  shall  be 
deli  vered  at  the  depot  of  a  desUrnated  carrier,  when 
it  is  so  delivered  the  title  paflses,  and  if  the  carrier 
subsequently  deliveiB  it  to  a  third  person  by  direc- 
tion of  the  seller,  it  will  be  liable  to  the  buyer  for 
the  price.    Odell  v.  Boston  4^  M.  R.  Ck).  100  Mass.  SO. 

If  the  buyer  orders  a  particular  mode  of  con- 
veyance, he  will  be  chargeable  with  the  loss  if  any 
happen.   Tale  v.  Bayle,  Ck)wp.  20A. 

DMoery  to  oamrier  aeneraXliy. 

In  the  absence  of  some  order  or  agreement  on 
the  part  of  the  buyer  to  have  the  property  sent  to 
him  by  railroad,  or  of  some  evidence  in  regard  to 
usage  or  the  course  of  trade  from  which  such  an 
agreement  may  be  implied,  a  delivery  to  a  railroad 
company  Is  not  a  delivery  to  the  buyer.  Bverett 
V.  Parks,  (S  Barb.  8. 

In  Perkins  v.  Eckert,  65  OU.  400,  in  which  an  in- 
strument which  might  have  been  a  bill  of  sale  or  a 
mortgage  of  oertam  wheat,  had  been  given  by  de- 
fendant to  plaintilTs,  and  the  wheat  had  been  de- 
livered to  a  railroad  company  and  bills  of  lading 
taken  m  the  name  of  the  plaintiffs,  the  court,  in  an 
action  upon  the  indebtedness,  m  consideration  of 
which  the  Instrument  was  given,  instructed  that 
the  shipment  constituted  a  delivery  to  the  plain- 
tiffs, but  the  appellate  court  held  that  ruling  to  be 
erroneous,  that  there  was  nothing  more  than  a 
constructive  delivery  which  would  not  make  plain- 
tiffs liable  for  the  leas. 

In  AUen  v.  Oomstock,  17  Ga.  664,  it  was  held  that 
a  general  order  for  goods,  without  naming  the 
mode  of  delivery,  did  not  authorise  the  vendor 
to  consider  himself  free  from  further  obligation 
when  he  had  delivered  to  a  carrier  so  as  to  plaoe 
the  goods  at  the  risk  of  the  buyer,  but  it  is  intimat- 
ed that  he  must  first  deliver  at  the  plaoe  of  busi- 
ness of  the  buyer. 

So  it  was  held  that  it  there  is  no  mention  of  the 
manner  in  which  the  goods  shall  be  delivered  a  de- 
livery to  a  common  carrier  is  not  a  delivery  to  the 
buyer  so  as  to  place  the  goods  at  his  risk.  Loyd 
V.  Wight,  20  Oa.  674, 65  Am.  Dec.  686. 

Butm  Watkins  v.  Pame,  67  Ga.  60,  it  was  held 
that  a  delivery  to  a  carrier  according  to  the  usage 
of  trade  will  be  a  delivery  to  the  purchaser,  if 
the  purchaser  orders  the  goods  to  be  shipped,  al- 
though he  specifies  no  particular  carrier  or  class 
of  carriers. 

While  in  Star  Glass  Oo.  v.  Longley,  04  Ga.  076,  it 
was  held  that  if  the  seller  upon  inquiry  priced 
goods  to  the  buyer  and  thereupon  the  buyer  or- 
dered at  that  price  and  the  seller  delivered  the 
goods  to  a  common  carrier  consigned  to  the  buyer, 
there  was  a  oomplete  sale  at  the  price  named,  so  as 
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to  prevent  the  seller  from  subsequently  disputing 
it. 

If  the  buyer  orders  the  goods  to  be  forwarded 
by  a  carrier,  a  delivery  to  a  carrier  will  pass  the  title 
to  him,  although  he  does  not  speciaUy  name  the 
carrier;  but  a  delivery  to  a  carrier  without  the  con- 
sent of  the  vendee,  either  express  or  implied,  will 
not  be  treated  as  a  delivery  to  him.  Hague  r. 
Porter,  8  Hill,  14L 

When  goods  are  contracted  for  which  are  to  be 
sent  to  the  purchaser,  if  the  vendor  send  them  in 
the  mode  of  conveyance  agreed  on  by  the  partiea 
or  directed  by  the  purchaser:  or,  if  no  agreement 
be  made  or  direction  given  in  the  usual  mode:  or 
if  the  purchaser  being  informed  of  the  mode,  as- 
sents to  it;  or,  if  there  have  been  sales  or  convey- 
ance of  other  goods  and  the  vendor  continues  to 
send  them  In  the  same  mode,— then  the  goods  are 
at  the  risk  of  the  purchaser  during  their  voyage. 
Whiting  V.  Farrand,  1  Ck>nn.  60. 

A  delivery  to  the  carrier  is  a  delivery  to  the  Ten- 
dee,  where  the  vendee  has  designated  the  carrien 
where  the  carrier,  though  not  designated,  is  the 
usual  one  employed  to  carry  between  the  two 
places;  where,  though  no  carrier  is  designated,  the 
one  employed  has  been  employed  in  other  similar 
cases  between  the  parties.  Meyer  Bros.  Drug  Go. 
V.  McMahan,  60  Mo.  App.  18. 

In  the  absence  of  a  designation  of  a  specified  car- 
rier, a  delivery  to  any  common  carrier  in  the  usual 
and  ordinary  course  of  business  transfers  the  title. 
Liggett  A  M.  Tobacco  Co.  t.  Oollier  (Iowa)  Got.  t, 
1808. 

If  goods  are  to  be  sent  by  a  common  carrier,  a 
delivery  to  any  carrier  m  due  course  of  busmess 
is  a  suiBcient  delivery  to  the  buyer.  Faivey  v.  Rich- 
mond, 87  Gki.  09;  Dutton  v.  Solomonson.  8  Bos.  ft  P. 
688;  Richardson  v.  Dunn,  8  Q.  B.  218, 1  Gale  ft  D.  417; 
Johnson  v.  Lancashire  ft  Y.  R.  Oo.  L.  R.  8  C.  P.  Div. 
480,  80  L.  T.  N.  8. 448, 8r  Week.  Rep.  460;  Magruder 
V.  Gage,  83  Md.  844, 8  Am.  Rep.  177;  Keasler  v.  Smith, 
42  Minn.  404;  Oomstock  v.  Affoelter,  60  Mo.  411; 
Hobart  v.  littlefleld,  18  R.  L  841;  Ranney  v.  Higby, 
4  Wis.  164;  Oolcord  v.  Dryf us,  1  Okla.  288. 

And  the  consignor  may  collect  the  price  wh<^ther 
the  goods  are  received  or  not.  Hill  v.  €^le,  1  Ala. 
275;  Burton  v.  Baird,  44  Ark.  666;  Diversy  v.  Kel- 
logg, 44  111.  U4, 82  Am.  Dec.  154. 

If  a  buyer  gives  an  order  to  a  traveling  agent  of 
the  seller  and  nothing  is  said  about  the  mode  of 
carriage,  the  sale  will  be  complete  when  the  goods 
are  delivered  to  a  carrier  in  the  usual  way  at  the 
seller^s  residence.     Oopeland  v.  Lewis,  2  Stark.  BL 

And  in  a  similar  case  it  was  held  that  an  action 
for  the  price  of  the  goods  would  not  lie  at  the  plaoe 
of  the  buyers  residence.  Harwood  v.  Lester,  8 
Bos.  ft  P.  017. 

It  is  immaterial  that  the  carrier  le  a  teamster. 
West  V.  Humphrey  (Nev.)  Dec  18, 1800. 

As  soon  as  goods  are  delivered  to  a  carrier  they 
are  at  the  risk  of  the  purchaser,  although  the 
freight  is  to  be  paid  by  the  vendor.  King  v.  Mere- 
dith, 2  Gampb.  680. 

The  fact  that  the  right  to  reject  the  goods  if  they 
are  short  in  quantity  or  mf  erior  In  quality  Is  re* 
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oDiy  affect  the  Tendor  by  way  of  damages  for 
noD-acceptance. 

Benjamin,  Sales,  768;  Parkerr,  Pettit,  48  N. 
J.  L.  512;  Girard  Y.  Taggari,  6  Serg.  &  R.  19; 
Atkinson  y.  BM,  8  Barn.  &  C.  277,  2  Mann. 
^  R.  202;  EUioU  v.  7^&u«,  10  Bing.  612,  4 
Hoore  &  8.  889.  See  also  Clarke  v.  Spenee,  4 
Ad.  A  El.  460;  BmimU  v.  Kilbarn,  15  Moore. 
P.  C.  C.  809;  OiOett  y.  ^ttf,  2  Cromp.  &  M. 
•585;  Downer  y.  2^<M»;w>fi,  2  Hill,  187;  Hague 
-y.  i\^rt^,  8  Hill,  141;  AUeny.  Jarvie,  20  Conn. 


50;  Moody  y.  Brown,  84  Me.  107,  19  Am.  Repw 
894. 

If  it  be  held  that  the  rule  is  that  deliyery  to 
a  common  carrier  for  Iransportation  is  delivery 
to  the  bayer,  nevertheless  such  delivery  must 
be  of  the  whole  quantity  and'  not  of  a  part, 
otherwise  title  wHl  not  pass,  unless  the  buyer 
accepts  them. 

Benjamin,  Sales,  Corbin's  ed.  §  586;  Ihwn9 
▼.  IforM,  29  Conn.  409;  Dtfenbaughj.  Weaver, 
87D1.  182. 


■eerved  by  the  buyer  will  not  prevent  the  deUvery 
to  the  carrier  from  pJaolnff  them  at  his  risk.  Gates 
y.  OarqulDes  Pkg-  Oo.  78  Oal.  489. 

If  the  seller  screes  to  furnish  the  property  tne 
on  board  cars,  the  title  will  pass  when  the  prop- 
erty is  shipped  consisrned  to  the  purohaser.  Smith 
y.  Edwards,  89  Hun,'486w 

The  sale  of  property  at  a  certain  price,  which 
•shall  coverall  freight  and  Insurance,  to  be  sent  by 
steamer  wiU  be  complete  when  the  goods  are 
shipped,  so  that  they  are  afterward  at  the  dsk  of 
the  buyer.   Mee  v.  McNider,  109  N.  Y.  800. 

The  property  in  goods  sold  in  bond  for  exporta- 
-tlon  passes  on  their  delivery  to  the  carrier,  although 
they  are  still  subject  to  the  custody  of  the  custom 
oflUcers  and  cannot  leave  the  country  until  the 
duties  are  paid.    Waldron  v.  Bomalne,  28  N.  T.  868. 

If  goods  are  delivered  to  a  carrier  by  the  vendor 
addressed  to  the  purohaser  while  the  latter  is  under 
the  age  of  twenty-one  but  do  not  reach  him  until 
he  hM  attained  that  age,  infancy  is  a  good  defense 
to  an  action  for  their  price.  GriiBn  v.  Langfleld, 
J  Oampb.  864. 

Shipping  property  corresponding  with  the  order 
'Vests  the  title  absolute  in  the  buyer  so  as  to  pre- 
clude his  subsequently  refusing  to  take  it  on  its 
arrival  at  destination.  D.  M.  Osborne  it  Go.  v.  Van 
Atten.  8  Wash.  Terr.  68. 

If  the  goods  are  delivered  to  the  carrier  con- 
signed generally  to  the  buyer  at  a  dty  where  he 
tesides,  without  any  particular  place  of  delivery 
Iwing  designated,  the  title  passes.  Bacharach  v. 
Chester  Freight  Line,  188  Pa.  414. 

The  presumption  that  deUvery  to  a  carrier  passes 
tif le  may  be  rebutted  by  evidence  of  a  course  of 
dealing  by  which  the  seller  undertook  to  deliver 
St  the  buyer's  place  of  business.  MoLaughim  v. 
Marston*  78  Wis.  flTOi 

In  the  absence  of  evidence  showing  a  contrary 
intention,  the  seller's  contract  Is  cempUed  with,  if 
the  goods  correspond  with  the  order  at  the  time  of 
delivery  to  the  carrier.  Lord  v.  Bdwards,  8  L.  B. 
A.  619, 148  Mass.  476. 

The  whole  doctrine  of  the  right  of  stoppage  in 
erangUu  assumes  that  the  vendee  has  acquired  a 
title'suoh  as  would  enable  him  to  bring  trover, 
were  it  not  for  his  insolvency.  Orosvenor  v.  Phil- 
lips. 2  H  111.  147. 

But  the  cases  turning  upon  the  right  of  stoppage 
enUbWfuitu  depend  upon  principles  so  far  distinct 
from  the  mere  question  whether  or  not  the  title 
has  passed  that  they  have  been  omitted  from  this 
Dote. 

Efeet  of  •hiffpsr's  mlntoks  or  negUoenee* 

If  the  consignment  does  not  oomply  with  the  or- 
der, the  shipment  remains  at  the  risk  of  the  oon- 
eignor.    Bruce  v.  Pearson,  8  Johns.  684. 

If  a  smaller  quantity  than  that  ordered  Is  deliv- 
ered to  the  carrier,  and  the  buyer  Is  notified  and 
fails  to  repudiate  the  acdon,  the  sale  will  be  held 
(o  be  complete  and  the  title  to  have  passed  in  re- 
spect to  the  property  forwarded.  Richardson  v. 
Dunn,  8  Q.  B.  818. 1  Gale  A  D.  417. 

If  the  quantltr  sent  and  the  mode  of  transporta- 
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tion  do  not  correspond  with  the  order,  there 
must  be  an  actual  acceptance  by  the  buyer  to  ren- 
der him  liable.    Ck)mlng  y.  Oolt,  6  Wend.  £84. 

The  seller  must  comply  with  the  conditions  of 
shipment  stipulated  for  by  the  buyer  in  the  con- 
tract of  sale.    Woodruir  V.  Noyes,  16  Conn.  886. 

If  the  goods  are  not  of  the  quality  ordered,  the 
title  win  not  pass.    Ellis  v.  Roche,  78  IlL  880. 

If  the  goods  did  not  correspond  with  the  order, 
the  tiUe  will  not  pass.  Barton  v.  Kane,  17  Wis.  88, 
84  Am.  Dec  788. 

The  burden  Is  on  the  seller  to  show  that  he  com- 
plied with  the  terms  of  the  order.  Wolf  y, 
Dletssch,76IlL806. 

If  the  quantity  delivered  to  the  carrier  Is  in  ez» 
cess  of  that  ordered  by  the  buyer,  so  that  there  Is 
something  to  be  done  to  complete  the  transaction, 
the  title  does  not  pass.  Downer  v.  Thompson,  8 
Hill,  187. 

But  if  a  contract  for  the  sale  of  sugar  provides 
that  it  shall  be  delivered  ftee  on  board,  and  the 
oourse  of  dealing  is  that  a  cargo  shall  be  shipped 
which  Is  sometimes  sufBdent  to  cover  several  or- 
ders, when  the  sugar  is  placed  on  board  it  is  so  far 
at  the  risk  of  the  buyer  that  he  has  |an  Inaurable 
interest,  although  the  particular  portion  which 
shall  be  appropriated  to  the  filling  of  his  order  has 
not  been  marked  and  separated  from  the  bulk. 
Stock  V.  Inglis,  L.  B.18Q.  a  Div.  878. 

If  the  purchaser  designates  the  carrier  by  whom 
the  goods  are  to  be  shipped,  a  delivery  to  another 
carrier  will  not  pass  the  title.  Hills  v.  Lynch,  8 
Bobt.4«. 

If  the  seller  disregards  the  instructions  of  the 
buyer  as  to  shipment,  the  title  does  not  pass,  and 
the  goods  are  still  at  the  seller*s  risk.  Wheelhouse 
y.  Parr,  141  Mass.  666. 

The  duty  of  the  shipper  may  Include  giving  at!U 
vice  of  the  shipment  to  the  consignee.  Goom  y. 
Jackson,  6  Bsp.  118. 

The  fact  that,  in  response  to  an  order  to  ship 
goods  by  any  conveyance  and  notify  the  buyer  of 
the  shipment,  the  seller  informs  him  that  they  wiU 
come  by  a  certain  conveyance,  when  in  fact  they 
are  not  sent  until  a  later  one,  will  not  prevent 
them  from  being  at  the  buyer's  risk.  Cooke  v. 
y.  Ludlow,  8  Bos.  &  P.  119. 

The  failure  of  the  shipper  to  properly  designate 
the  owner  and  place  of  destination  by  reason  of 
which  the  goods  are  Most  in  transit  will  prevent  a 
completion  of  the  sale,  so  as  to  render  the  buyer 
liable  for  the  price.  Finn  v.  Clark,  10  Allen,  484, 12 
Allen,  688. 

The  buyer  cannot  take  advantage  of  a  want  of 
insurance,  if  he  himself  ordered  the  seller  not  to 
insure.    Blmore  y.  Kearny,  88  La.  Ann.  479. 

The  mere  transposition  of  the  buyer*s  initials  in 
the  consignment  will  not  defeat  a  recovery  from 
him,  if  there  Is  nothing  to  show  that  such  error 
caused  the  loss  of  the  goods.  Garretson  v.  Selby* 
87  Iowa,  689, 18  Am.  Rep.  14. 

The  fact  that  the  shipper  releases  the  carrier 
from  liability  for  damages  which  may  result  to  the 
goods  during  carriage  will  not  prevent  the  passing 
of  title,  if  the  buyer  orders  them  to  be  sent  by  rail- 
road and  the  railroad  company  will  not  transpori 


Digitized  by  V^OOQ  IC 


418 


Nbw  Jkrsbt  Coubt  of  Ebbobs  akd  Afpbaul 


JUMB, 


Mean.  SteTenson  Jk  Hiiaplire^s»  for 

defendant  in  error: 

Afl  a  contract  can  be  made  only  by  tbe  con- 
tent of  all  the  contracting  parties,  it  can  be 
rescinded  only  by  the  consent  of  all. 

2  Parsons,  Cont.  p.  678;  2  Benjamin,  Sales, 
Corbin's  4th  Am.  ed.  pp.  076,  977. 

In  an  action  for  the  price  of  goods  "bar- 
gained and  sold"  it  is  only  necessary  to  prove 
a  valid  sale;  it  Is  not  necessary  to  prove  a  de- 


livery; the  right  of  action  is  perfect  without 
deliveiy. 

DoremuM  v.  Howard,  28  N.  J.  L.  890;  F^cmer 
y.  FrederiOu,  24  N.  J.  L.  162. 

When  the  manufactarer  has  finished  a  chat- 
tel according  to  order  and  set  it  apart  for  the 
buyer,  the  propertv  if  at  the  buyer's  risk  and 
he  becomes  liable  for  the  price  though  he  ha» 
not  accepted  the  chattel  or  has  refused  to  ac- 
cept it. 


the  ffoods  without  the  release.   Stafford  v.  Walter, 
67111.88. 

If  the  delivery  le  to  a  carrier  designated  by  tlie 
buyer,  notice  to  him  Is  not  neoenary  to  pasB  the 
title  at  his  risk.  Bradford  v.  Marbury,  U  Ala.  610, 
40  Am.  Deo.  ML 

In  order  to  i>lace  the  goods  at  the  risk  of  the 
buyer,  the  seller  must  in  deliTeiing  them  to  the 
carrier  exerolse  due  care  and  dillgeDoe  so  as  to  pro- 
vide the  consignee  with  a  remedy  o^er  against  the 
carrier.    Ward  v.  Taylor.  66  Di.  494. 

If  the  order  is  to  send  goods  by  a  particular 
coach,  and  there  is  a  rule  that  the  carrier  will  not 
be  answerable  for  goods  above  a  certain  value  un- 
lesB  insured,  the  vendor  Is  not  bound  to  Insure  in 
order  to  clear  himself  of  the  risk,— especially  if 
there  has  been  a  course  of  dealing  between  the 
parties  and  he  neyer  has  insured  before.  Oothay 
v.  Tute,  8  Campb.  129. 

If  tbe  goods  are  of  such  value  that  special  pre- 
cautloDB  are  neoesrary  to  make  the  carrier  liable 
for  their  loss,  a  delivery  to  the  carrier  simply, 
without  taking  such  precautions,  is  not  a  sufficient 
delivery  so  as  to  charge  the  buyer  with  their  value 
in  case  they  are  lost  by  Che  carrier,  iidarke  v* 
Hutchins,  14  East,  476. 

Efeet  of  fraud, 
.     If  the  shipment  is  procured  by  fraud,  the  title 
X  \  will  not  pass.   Stephenson  v.  Hart,  1  Moore  &  P. 
\    t867,4Bing.47e. 

The  eMpment  and  not  the  loading  the  important 
fact. 

The  property  In  oil  to  be  laden  In  a  barge  does 
not  pass  as  fast  as  it  is  plaoed  in  the  barge,  if  tbe 
contract  is  for  a  barge-load.  Rochester  A  O.  Oil 
Co.  V.  Hughey,  66  Pa.8as, 

Under  a  contract  for  a  boat-load  of  coal  slack 
the  title  does  not  pass  as  fast  as  the  slack  is  deliv- 
ered into  the  boat,  but  only  when  the  boat-load  Is 
completed.  Hays  v.  Pittsburgh,  G.  A  B.  Packet 
Co.  88  Fed.  Bep.  668. 

While  the  goods  are  only  partly  delivered  on 
board  the  vessel  and  the  shipper  holds  the  receipts 
for  them,  there  has  been  no  transfer  of  title.  Jones 
v.  Bradner,  10  Barb.  198. 

If  the  agreement  Is  that  the  goods  shall  not  pass 
to  tbe  buyer  until  paid  for,  a  modification  agree- 
ment to  ship  before  they  are  paid  for  wiU  not 
change  the  title  until  they  have  actually  passed 
beyond  the  seller*s  control,  therefore  goods  in  a 
partly  loaded  car  still  belong  to  the  seller.  Sum- 
mers V.  Wagner,  87  Mich.  S72. 

The  delivery  is  not  complete  so  as  to  pass  title 
until  the  goods  have  passed  fully  out  of  the  power 
of  the  shipper  into  possession  of  the  railroad  com- 
pany for  transportation.  Wenger  v.  fiamhart,  66 
Pa.80U. 

b.  Betio«en  eoneionor  and  eonHgnee. 

It  has  been  said  that  the  rule  that  delivery  to  the 
carrier  is  a  delivery  to  the  buyer  does  not  apply, 
unless  there  Is  an  actual  purchase  of  the  goods 
shipped.    Alsberg  v.  Latta,  80  Iowa,  446. 

A  shipment  made  without  orders,  or  contrary  to 
orders,  is  at  the  risk  of  the  shipper  during  the  voy- 
age.   The  Francis,  2  GalL  891. 

In  a  case  where  property  had  been  captured  in 
22L.R.A. 


Vrantilba  as  prise  and  had  been  claimed  by  the  con- 
signee, the  court  said,  to  produce  a  change  of  prop- 
erty from  the  shipper  to  the  consignee  it  was  es- 
sentially necessary  that  the  goods  should  have  been 
sent  in  consequence  of  some  oontraot  between  the 
parties,  by  which  the  one  agreed  to  sell  and  the 
other  to  buy.  Intention  of  the  consignor  to  vest 
the  right  to  property  in  the  consignee  would  not 
be  sufficient  to  effect  a  change  of  title  until  the 
goods  were  received,  or  some  evidence  given  of  an 
agreement  by  the  consignee  to  take  them  on  hie 
own  account.  The  Francis,  12  U.  8. 8  Cranch,  869» 
8  L.  ed.  689. 

If  a  shipper  has  general  discretionary  orders  to 
ship  what  and  when  he  pleases,  the  shipment  will 
be  at  his  risk,  unless,  at  the  time  of  making  iU 
be,  by  some  overt,  unequivocal  act,  designates  or 
appropriates  the  shipment  to  his  correspondent. 
Unta  such  appropriation  the  property  is  not. 
changed.   The  Francis,  2  Gall.  80L 

Rut  it  has  been  held  that  if,  by  the  oorrespond- 
ence  and  course  of  dealing  between  merchants  In 
different  places,  one  is  authoriaed  to  send  goods  to 
the  other  without  special  order,  the  property  in 
goods  so  sent  vests  in  the  latter  upon  the  delivery 
to  the  carrier.  Morberger  v.  Haokenberg,  18  Serg. 
&B.28. 

The  delivery  of  goods  to  a  carrier  by  the  con* 
signer  does  not  necessarily  vest  the  property  in  the 
consignee,  but  the  general  presumption  that  it  does- 
may  be  rebutted  by  the  circumstances  in  the  case.. 
Dunlop  V.  Lambert,  6  Clark  ft  F.  60a 

In  Johnson  v.  Stoddard,  100  Mass.  808,  it  Is  inti- 
mated that  the  question  whether  or  not  the  deUv- 
ery  of  the  goods  to  the  carrier,  without  taking  a 
bill  of  lading  for  them  and  transmitting  it  to  the^ 
consignee,  would  amount  to  a  delivery,  will  depend 
largely  on  the  question  of  custom. 

Where  a  hired  chattel  is,  by  the  terms  of  the 
agreement,  received  by  the  bailee  at  the  place  of 
the  contract  and  then  shipped  by  tbe  bailor  to  the- 
home  of  the  bailee,  who  offers  to  pay  the  freight, 
the  chattel  is  in  the  possession  of  the  bailee.  Lud- 
den  ft  B.  S.  Music  House  v.  Dusenbury,  27  8.  C.  464. 

So  far  as  third  persons  are  concerned,  however, 
the  consignee  may  sometimes  be  regarded  as 
owner. 

The  carrier  is  authorised  to  treat  tbe  consignee 
as  entitled  to  control  the  manner  of  delivery  of  the 
goods.    Sweet  V.  Barney,  SB  N.  Y.  886. 

The  carrier  is  authorised  to  deliver  to  tbe  con- 
signee  at  a  place  different  from  that  stated  in  the 
bin  of  lading.  Pennsylvania  Go.  v.  Holderman,  69* 
Ind.  18. 

The  consignee  has  such  an  interest  as  to  entitle 
him  to  direct  as  to  the  place  of  delivery  of  the 
property.  London  ft  N.  W.  R.  Ck>.  v.  Bartlett,  7 
Hurlst  ft  N.  400,  81  L.  J.  Bxch.  92, 6  L.  T.  N.  S.  809, 
10  Week.  Rep.  109;  Cork  Distilleries  Go.  v.  Great 
Southern  ft  W.  R.  Co.  (Ireland)  L.  R.  7  H.  L.  269,  8 
Ir.  a  L.  Rep.  884. 

Oontianmenl  to  eaUtfy  debt. 

A  mere  shipment  of  goods  in  pursuance  ef  » 
contract  between  the  consignor  and  consignee, 
whereby  the  former  was  to  pay  the  freight  and  the 
latter,  after  he  had  sold  the  goodS|  was  tQ  mdit  the 
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2  BenlamiD,  Sales,  Corbin's  4th  Am.  ed.  p. 
484;  Ballentine  v.  Sobinton,  46  Pa.  177;  A- 
ment  y.  amith^  15  Wend.  498;  We$i  Jersey  B, 
Co.  T.  Trenton  Car  Works  Co,  89  N.  J.  L. 
617:  Hires  t.  Hwf.  89  N.  J.  L.  4. 

The  appropriation  in  most  executory  con- 
tracts of  sale  u  by  the  act  of  the  seller,  usually 
manifested  by  a  delivery  of  the  goods  to  the 
buyer  or  to  a  carrier,  to  be  transported  to  him. 
In  either  case  the  property  passes  when  the 


goods  are  placed  beyond  the  seller's  control. 

%  Benjamin,  Bales,  Corbin's  4th  Am.  ed.  p. 
465. 

When  goods  of  a  certain  character  are  or- 
dered, and  the  buyer  directs  that  they  be  sent 
to  him  by  a  common  canier,  or  where  from 
the  course  of  trade  delivery  to  a  common  car- 
rier to  be  sent  to  the  buyer,  is  the  evident  in- 
tent, in  such  case  the  property  passes  as  soon 
as  the  goods  are  put  in  the  carrier's  possession. 


prooeeds  to  the  aooount  of  the  consignor,  does  not 
vest  the  title  In  the  conslimee  in  the  akMence  of  the 
hill  of  lading  or  notioe  of  the  shipment.  Helena 
Fint  Nat.  Bank  v.  MoAndrews,  6  Mont.  8SB. 

But  the  title  to  propertji  whioh  the  debtor  in- 
tends to  appropriate  for  the  payment  of  his  cred- 
itor's debt  will  pass  to  the  creditor  when  the  debtor 
delivers  them  to  a  carrier,  takes  a  bill  of  lading  for 
the  benefit  of  the  creditor  and  mails  it  to  the  cred- 
itor, subject  to  the  ricrht  of  the  creditor  to  repudi- 
ate the  transaction  when  it  comes  to  his  knowl- 
edsre.    Brown  v.  Bowe,  85  Hun,  488. 

A  conaiflrnment  to  pay  a  debt  did  not  formerly 
pass  title  in  Louisiana.    Wilson  v.  Smith,  12  La.  87S. 

But  subsequent  legislation  modified  this  so  far  as 
It  related  to  a  creditor  who  had  made  advances  on 
the  consignment.   Chaffe  v.  Heyner,  81  La.  Ann. 

m. 

And  a  creditor  who  has  made  advances  on  the 
faith  of  the  property  shipped  seems  to  be  generally 
better  protected  than  a  general  creditor. 

A  delivery  of  goods  to  a  carrier,  consigned  to 
forwarding  merchants,  who  have  made  advances 
on  the  faith  of  them,  is  virtually  a  delivery  to  them 
which  will  permit  them  to  maintain  a  suit  for  their 
poeseeslon  against  one  to  whom  they  have  been  un- 
lawfully delivered  by  the  carrier.  Fltzhugh  v. 
Wiman,  9  N.  Y.  669. 

A  delivery  of  goods  to  a  carrier  on  account  of  a 
consignee  who  has  advanced  money  on  them  gives 
him  a  priority  of  title  over  one  who  receives  a 
second  bill  of  lading  for  the  same  goods,  with  no- 
tioe that  the  first  had  been  issued.  Btevens  v.  Bos- 
ton ft  W.  R.  Corp.  8  Gray,  MS. 

The  right  of  a  consignee  in  advance  to  his  con- 
signor with  a  bill  of  lading  in  his  name  is  a  qualified 
property  commensurate  with  and  to  support  his 
lien  and  no  more.  Patterson  v.  Perry,  10  Abb.  Pr. 
8S. 

A  delivery  to  a  carrier  of  goods  to  be  forwarded 
to  one  on  account  of  bis  advances  is  a  delivery  to 
the  latter  so  far  as  to  pass  the  title  intended  to  be 
passed  for  lien  or  sale.    Schumacher  v.  Eby,  M  Pa. 

eei. 

If  in  accordance  with  prior  authority  a  consignor 
sends  goods  to  a  consignee  and  draws  against  the 
bill  of  lading,  the  consignee  acquires  a  lien  against 
the  goods  for  the  payment  of  past  advances  which 
wlU  be  superior  to  that  of  an  attaching  creditor  of 
the  consignor.  Tall6  v.  Oerr6, 86  Mo.  676, 88  Aul 
DealSL 

CbmCi/nment /or  sols. 

1  factor  to  whom  property  is  consigned  for  sale 
aoee  not  in  general  get  any  title  to  the  property  by 
the  mere  fact  of  shipment  although  the  consignor 
Is  his  debtor. 

The  mere  consignment  to  a  factor  without  more 
will  not  confer  title  to  him,  W  oodrufl  v.  Nashville 
ft  C.  B.  Oo.  2  Head,  87. 

Factors  acquire  no  lien  untU  they  have  accepted 
the  consignment  according  to  its  terms.  Winter  v. 
Colt  7  N.  Y.  868,  97  Am.  Dea  682. 

Factors  acquire  no  lien  for  general  balance  until 
the  property  is  actually  received  unless  there  is  an 
agreement  to  that  effect,  expressed  or  implied  from 
the  course  of  dealing,  and  if  they  receive  a  bill  of 
2aL.Il.A. 


Jading  with  advice  of  a  draft  against  it,  they  can 
acquire  no  lien  until  they  have  accepted  on  the 
terms  named  in  the  letter.    Ibid, . 

A  constructive  possession  is  not  sufBcient  to  en- 
able a  factor  to  retain  the  goods  on  general  ac- 
count. Wal  ter  v.  Boss,  8  Wash.  C.  C.  888;  Byberg  v. 
9neU.  Id.  408;  Kinlooh  v.  Craig,  8  T.  B.  119,  788.  4 
Bro.  P.  O.  47. 

To  give  a  factor  alien  on  the  goods  consigned  but 
not  actuaUy  received  by  him,  the  consignment 
must  be  to  him  in  terms  and  he  must  have  made 
advances  or  acceptances  on  the  faith  of  it.  Davis 
V.  Bradley,  88  Yt.  118, 66  Am.  Dec.  886. 

The  mere  loading  of  goods  consigned  to  a  factor 
for  sale  does  not,  prior  to  the  forwarding  of  the 
shipping  receipts,  give  him  a  lien  as  against  attach- 
ing creditors  of  the  consignor. .  Hodges  v.  Kimball, 
49  Iowa,  677, 81  Am.  Bep.  168. 

If  the  goods  are  to  be  shipped  to  factors,  the 
mere  iosertlon  of  their  names  in  the  bill  of  lading 
does  not  Invest  in  them  the  ownership  of  the  prop- 
erty, if  the  owner  retains  possession  of  the  bill  of 
lading.    Michigan  Gent.  B.  Ck>.  t.  PhiUlps.  60  lU.  19a 

If  a  merchant  consigns  goods  to  a  factor  who  re- 
ceives them,  the  factor  can  acquire  no  title  which 
will  pass  to  his  assignees  in  insolvency.  Godfrey 
V.  Furzo,  8  P.  Wms.  186. 

Goods  consigned  to  a  mere  factor  are  not  subject 
to  the  rule  of  the  carrier  making  the  goods  subject 
to  a  lien  not  only  for  the  freight  of  the  particular 
goods,  but  also  for  any  general  balance  due  from 
their  respective  owners.  Wright  v.  Bnell,  6  Barn. 
ftAld.86a 

If  property  is  delivered  to  a  carrier  upon  con- 
slgnment  to  a  factor  for  sale,  the  consignee  only 
acquires  title  thereto  In  case  the  shipment  is  accom« 
panied  by  an  unconditional  consignment.  An 
agreement  to  ship,  although  founded  upon  a  good 
consideration,  gives  no  title,  but  the  owner  of  the 
property  may,  notwithstanding,  impose  such  con- 
dltlons  upon  the  consignment  as  he  chooses,  and 
the  conslgoee  can  lOnly  acquire  title  thereto  by 
performing  the  conditions.  Cayuga  County  Nat. 
Bank  v.  Daniels,  47  N.  Y.  681. 

A  delivery  to  the  master  of  a  vessel  is  not  a 
delivery  to  the  factor,  where  the  consignor  has 
merely  written  to  him  apprising  him  of  the  con- 
signment and  requesting  him  on  the  faith  of  it  to 
accept  bills,  although  the  bills  are  actually  accepted 
in  accordance  with  the  requests  Nichols  v.  dent, 
8  Price,  647. 

If  goods  are  shipped  under  a  contract  that  they 
are  to  be  sold  on  Joint  account  of  the  consignor 
and  consignee,  or  on  account  of  the  consignor  at 
the  consignee's  option,  the  title  will  not  pass  until 
tlvB  consignee  has  exercised  his  option.  The  Yenus, 
12n.  8.  8  Granch,  268. 8  L.  ed.  668L 

If  goods  are  consigned  to  be  sold  for  a  oertain 
purpose,  until  the  consignees  have  done  some  act 
recognizing  the  appropriation  of  it  to  the  purpose 
specified  and  the  beneficiaries  have  signified  their 
acceptance  of  it  so  as  to  create  a  privity  between 
them,  the  property  remains  at  the  risk  and  on  ac- 
count of  the  consignor.  Tleman  v.  Jackson,  80 
CT.  8.  6  Pet  680, 8  Lb  ed.  884. 

Some  cases  have  'gone  a  great  ways  in  denying 
the.titleof  the  factor. 
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9  Benjamin,  Sales,  Corbin's  4th  Am.  ed.  pp. 
4G6-469: 1  BenjamiD,  Sales,  Corbin's  4th  Am. 
ed.  p.  195;  Banney  y.  Eigby,  4  Wis.  164;  The 
Sally  Magee,  70  U.  S.  8  Wall.  451,  18  L.  ed. 
197;  Wilcox  Silver  Plate  Co,  v.  Qre&n,  72  N. 
Y.  17. 

^  Where  the  vendor  Is  bound  to  send  the 
goods  to  the  pardiaser,  delivery  to  a  common 
carrier  is  a  deliyerv  to  the  purchaser  himself: 
the  carrier  being  In  contemplation  of  law  in 
such  case  the  bailee  of  the  person  to  whom. 


not  by  whom,  the  goods  were  sent;  the  lat- 
ter when  employing  the  carrier  being  regarded 
as  the  agent  of  the  former  for  that  pur- 
pose. 

2  Benjamin,  Sales,  Corbin's  4th  Am.  ed.  p. 
909,  and  cases  there  cited;  also  1  Benjamin, 
Sales.  Corbin's  4th  Am.  ed.  pp.  448.  462;  Cr<m 
y.  aDonneU,  44  N.  T.  661.  4  Am.  Rep.  721; 
Caumne  v.  Seaman,  47  N.  Y.  449,  7  Am. 
Rep.  461;  WOe&x  SUner  Plate  Co.  v.  Green,  72 
N.  Y.  20;  FraganoY.  Long,  4  Bam.  &  C.  219; 


It  was  held  that  the  shipment  of  goods  to  a  factor 
In  payment  of  a  d^bt  and  the  receipt  by  him  of  the 
bill  of  lading  does  not  iriye  him  any  right  of  prop- 
erty 88  against  creditors  of  the  consignor,  in  Saun- 
ders y.  Bartlett,  12  Heisk.  816. 

So  it  has  been  held  that  the  fact  that  goods  are 
shipped  and  the  bill  of  lading  deliyered  to  the  car- 
rier for  the  consignee,  to  whom  the  consignor  owes 
a  debt,  is  not  sufficient  to  pass  the  title  to  the  con- 
signee, if  he  is  merely  a  factor  fOr  the  sale  of  the 
goods,  although  out  of  the  proceeds  he  is  to  pay 
his  own  claim,  so  as  to  prevent  an  attaching  credi- 
tor of  the  consignor  acquiring  the  title  to  them* 
Bonner  v.  Marsh,  10  Smedes  ft  3il,  870, 48  Am.  Dea  754. 

But  other  courts  seem  to  hold  that  a  plain  inten- 
tion to  pass  the  title  will  have  that  effect. 

Tf  property  is  shipped  to  factors  expressly  to  pay 
them  for  previous  advances,  and  tbe  bill  of  lading 
Is  transmitted  to  them,  the  property  will  pass. 
Desha  v.  Pope,  6  Ala.  600, 41  Am.  Dec  78. 

If,  in  pursuance  of  a  contract  to  ship  goods  to  be 
sold  to,  pay  advances,  the  promisor  deli  vers  the 
goods  to  a  carrier  consigned  to  the  promisee  and 
notifies  the  latter  of  the  shipment,  tbe  intent  to 
pass  the  title  is  sufficiently  shown,  and  if  the  car- 
riei  delivers  the  goods  under  a  subsequent  order  of 
the  shipper  to  a  third  penon,  it  will  be  liable  for 
conversion.  Bailey  v.  Hudson  Biver  B.  Co.  49 
N.  T.  70. 

If  'the  factor  has  made  advances  on  the  faith  of 
the  shipment  he  occupies  a  much  better  position. 

If  the  consignment  is  to  commission  merchants 
who  have  made  advances  on  goods,  the  delivery  to 
the  carrier  passes  the  title  to  the  consignees,  so  as 
to  give  them  a  title  which  will  support  an  action  of 
replevin.    Grosvenor  v.  Phillips,  2  UUl,  147. 

Where  one  consigns  property  to  a  factor,  speci- 
fically to  meet  a  bill  drawn  upon  him,  and  trans- 
mits a  veasePs  receipt,  sufficient  title  vests  in  the 
factor  to  enable  him  to  maintain  trover  against 
one  unlawfully  taldng  tbe  property.  Bvans  v. 
Nichol,  4  Scott,  N.  R.  43. 6  Mann,  ft  G.  614, 6  Jur.  1110. 

The  delivery  by  a  consignor  to  a  carrier  of  goods 
to  be  transported  to  oondgnees,  in  pursuance  of  a 
special  agreement  that  they  shall  sell  the  goods  to 
pay  a  draft  made  against  them  and  apply  any  sur- 
pli2S  to  pay  previous  advances  made  by  them  to  the 
(consignor,  and  the  sending  of  the  bill  of  lading 
attached  to  the  draft  to  the  consignee,  passes  title 
to  the  consignee  so  as  to  render  the  goods  no 
longer  subject  to  attachment  by  the  creditors  of 
the  consignor.  Halliday  v.  Hamilton,  78  C7. 8.  11 
WalL600.90L.ed.214. 

But  some  of  the  courts  have  required  much  more 
to  vest  title  In  the  factor  than  tbe  mere  consign- 
ment and  advances  on  the  faith  of  it 

Thus  a  factor  has  no  lien  unless  he  has  possession 
of  the  goods  either  by  himself  or  bis  agent,  al- 
though he  has  made  advances  on  them,  paid  the 
freight  and  has  possession  of  the  blU  of  lading. 
Oliver  V.  Moore.  12  Heisk.  488. 

Mere  shipment  of  goods  to  a  factor  who  has  ac- 
cepted drafts  on  the  faith  of  It  does  not  give  him 
any  title  to  tbe  goods,  unless  a  bill  of  lading  or 
shipping  receipt  is  forwarded  to  hinu  Elliott  y. 
Bradley,  88  Vt.  817. 
22L.R.A. 


SM^pmenJt  to  one  toftose  mimey  vaid  for  the  good*. 

When  the  consignment  is  to  the  one  who  has 
advanced  money  for  the  purchase  of  the  goods, 
the  delivery  to  the  carrier  severs  the  authority  of 
the  consignor  over  theuL  Kelson  v.  Chicago,  B.  ft 
Q.  fi.  Oo.  8  m.  App.  180;  Chaffe  v.  Heyner,  81  La. 
Ann.  601 

SMgnnent  by  agent  to  principal. 

If  an  agent  indebted  to  his  principal  ships  prop- 
erty to  him  on  board  a  ship  under  a  bill  of  lading 
making  the  property  deliverable  to  the  principal, 
the  title  vests  in  the  principal  and  the  agent  can- 
not countermand  the  direction.  Summerll  v.  Elder, 
lBlnn.106. 

If  goods  are  purchased  in  a  foreign  country  by 
an  agent  upon  the  order  of  the  purchaser,  a  deliv- 
ery  on  board  the  ship  for  transportation  is  a 
delivery  to  the  purchaser  and  the  property  will 
vest  in  him  by  that  act,  and  he  wfll  have  no  elec- 
tion to  accept  or  reject  it,  and  hence  his  tiUe  will 
not  be  affected  by  a  subsequent  order  by  the  ship- 
per to  pay  the  proceeds  to  a  third  person.  The 
Mary  and  Susan,  14  TJ.  6.,  1  Wheat  26, 4  L.  ed.  27. 

Property  shipped  by  a  factor  is  to  be  regarded  as 
that  of  the  consignee,  so  far  as  the  question  Whether 
or  not  it  is  subject  to  seisure  as  enemy  property  is 
concerned,  although  it  may  be  shown  in  defense 
that  the  factor  exceeded  his  authority  and  that  in 
consequence  the  consignee  repudiated  his  action  so 
that  the  property  never  passed  out  of  tbe  consign- 
or. Fry  V.  United  States,  70  U.S.  8  WaU.  461, 18  L. 
ed.l07. 

If  an  agent  in  one  coimtry  ships  goods  to  his 
principal  in  another  and  places  in  the  mall  the  bill 
of  lading  making  the  goods  deliverable  to  the  prin- 
cipal, they  have  passed  absolutely  beyond  his  con- 
trol, and  the  mere  fact  that  be  draws  a  bill  of 
exchange  against  the  bill  of  lading,  which  is  dishon- 
ored, will  not  operate  to  revest  in  him  any  oontrol 
over  the  property.  Ex  parte  Banner,  L.  R.  2  Ch. 
Div.  278, 46  L.  J.  Bankr.  78, 84  L.  T.  K.  S.  180, 24  Week. 
Bep.47B. 

ConeUrnment  without  condition. 

If  the  goods  are  left  with  a  common  carrier  to  be 
delivered  to  the  consignee,  without  any  qualifica- 
tion or  restriction,  tbe  consignor  parts  with  all 
control  over  the  goods.  Philadelphia  ft  R.  B.  Oo. 
V.  Wireman,  88  Pa.  204. 

And  tbe  passage  of  title  is  not  prevented  by  fail- 
ure of  the  vendor  to  send  the  vendee  a  bill  of  lad- 
ing.   Ober  V.  Smith,  78  N.  C.  818. 

a  Conduct  indicating  an  intention  to  retain  tlUe. 
Oonaiffning  to  eMpper^e  ogenL 

U  the  oonsignment  is  to  the  shipper's  agent  with 
secret  instructions  to  deliver  to  the  buyer  on  cer- 
tain conditions,  the  delivery  to  the  carrier  will  not 
pass  the  title  to  the  buy  jr.  The  Merrimack,  12  U. 
S.  8  Oranch,  817, 8  L.  ed.  976. 

Where  the  shipper  consigns  the  property  to  his 
own  agent  to  be  subsequently  delivered  to  the  pur- 
chaser, no  property  passes  by  the  simple  fact  of 
delivery  to  the  carrier.  The  St.  Joze  Indlano,  14  U* 
a  1  Wheat.  208, 4  L.  ed.  78. 
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Boawett  t.  Green,  25  N.  J.  L.  890;  Thomf)- 
9on  y.  Oonover,  82  N.  J.  L.  466;  West  Jersey 
E,  Co.  V.  Trenton  Car  Works  Co,  Id.  517. 

Van  Sjrckel*  /.,  delivered  the  opinion  of 
tbe  court: 

It  appears  in  the  case  that  the  defendants, 
who  uve  in  Paterson,  N.  J.,  made  a  valid  con- 
tract in  March,  1890,  with  the  plaiDtiff,  who  is 
a  bobbiD  manufacturer  in  New  Hampshire, 
under  which  the  latter  was  to  manufacture 


6,000  bobbins  and  send  them  to  the  defendant! 
at  Paterson.  The  following  are  the  control- 
line  facts  in  the  case:  The  contract  was  made 
in  March,  1890,  and  the  plaintiff  at  once  com- 
menced to  make  the  bobbins.  On  the  28th  of 
March,  1890,  the  defendants  wrote  to  one 
Wilkins,  who  had  introduced  them  to  the 
plaintiff,  requesting  ^'im  to  tell  the  plaintiff  to 
stop  the  order  for  the  time  being.  It  does  not 
appear  that  the  contents  of  this  letter  were 
oommunicated  to  the  plaintiff.    On  the  29th 


If  the  ffoodB  are  ooDslffned  to  tbe  a^ent  of  the 
oonslffnor,  no  title  will  pass  to  the  one  for  whose 
use  they  are  Intended  until  there  has  been  some 
further  act  of  deliyery  to  blm.  Bedd  v.  Burrus,  SB 
€kL674. 

But  tbe  fact  that  the  ffoods  are  oonsigned  to  the 
8hipper*B  a«rent  will  not  prevent  a  passing  of  title, 
tf  they  are  on  account  and  risk  of  the  buyer.  Tbe 
Merrimack,  liB  U.  S.  8  Cranoh.  817. 8  L.  ed.  97S. 

So  tbe  fact  that  the  goods  are  consigned  to  an 
agent  of  the  shipper  for  the  purpose  of  facilitating 
the  exercise  of  a  right  of  stoppage  in  tranaMu,  will 
not  prevent  tbe  passing  of  title.   iMd. 

Conversely  the  fact  that  goods  are  consigned  to 
one  person  for  the  use  of  another  will  not  vest  the 
property  In  the  former  so  as  to  make  it  subject  to 
attachment  for  his  debts.  Grove  v.  Brieo,  49  U.  6. 
•  Bow.  4»;  U  L.ed.  lltt. 

uiffreement  to  OeUver  at  desionated  ploes. 

If  the  contract  is  to  deliver  at  the  Irayer^s  place 
of  business  the  title  wiU  not  pass  until  such  deliv- 
ery is  made.   Sneathen  v.  Orubbe,  88  Pa.  147. 

If  tbe  vendor  undertakes  to  deliver  at  a  certain 
plaoe,  the  property  is  at  his  risk  until  it  ts  so  deliv- 
ered. McNeal  v.  Braon,  68  K.  J.  L.  617;  Allis  v. 
Voigt«  90  Mich.  126;  Taylor  v.  Oole,  HI  Mass.  368. 

If  tbe  goods  are  to  be  delivered  at  the  buyer's 
place  of  residence,  freight  to  be  paid  by  the  seller, 
they  are  at  his  risk  during  tbe  traQSit*  Murray  v. 
Nichols  Mfg.  Co.  84  N.  Y.  &  R.  68. 

If  tbe  contract  of  sale  requires  tbe  seller  to  ship 
the  property  to  a  certain  place  and  requires  that 
the  payment  should  be  made  when  they  arrive, 
tbeir  mere  shipment  does  not  change  tbe  title  so  as 
to  place  the  goods  at  the  buyer's  risk  while  in  van- 
alt.  They  do  not  become  at  bis  risk  until  they  have 
been  delivered  at  tbe  designated  place.  Thompson 
V.  Cincinnati,  W.  4^  Z.  R.  Co.  1  Bond,  a  a  168. 

If  tbe  consignor  expressly  undertakes  to  deUyer 
in  a  foreign  country,  tbe  property  remains  in  him 
and  tbe  character  of  tbe  goo(ls,  in  reCerence  to 
their  being  subject  to  seiaure  as  prise  or  not,  is  de- 
termined by  bis  rights.  Ludlow  v.  Bo  woe,  1  Johns. 
1, 8  Am.  Dec  877;  DeWolf  v.  New  York  Firemen's 
bs.  Co.  80  Johns.  814. 

Where  flour  was  sold  hy  a  shipper  **  to  arrive  at 
Boston.**  the  title  remains  in  him  until  such  arrival. 
Hooper  v.  Qilcago  &  N.  R.  Co.  27  Wis.  61,  9  Am. 
Bep.4d9. 

If  the  contract  obliges  the  seller  to  deliver  at  a 
eertain  place,  tbe  default  of  the  carrier  cannot  ex- 
cuse him,  since  the  carrier  is  his  agent.  Braddook 
OlassCo.  V.  Irwin,  168  Pa.  440. 

If  tbe  contraot  obligates  the  vendor  to  deliver 
the  goods  at  a  certain  place,  mere  proof  that  he  de- 
livered them  to  the  carrier  at  bis  place  of  business 
is  not  sufllcient  to  entitle  blm  to  recover  for  their 
prloe.   See  v.  Bernheimer,  6  Jones  AS.  40. 

If  It  is  the  express  contraot  that  tbe  property  le 
to  be  shipped  by  tbe  seller  to  the  plaoe  of  business 
of  the  purchaser  at  the  expense  of  the  seller,  tbe 
plaoe  of  delivery  is  tbe  purchaser's  place  of  busi- 
ness, and  any  loss  on  the  way  must  fail  on  the  sell- 
er. Bevine  v.  Bdwarda,  101  IlL  188. 

Under  an  order  for  flour  to  be  mannCaotured  and 


delivered  by  the  vendor  at  the  vendee*6  place  of 
business,  no  title  passes  until  there  has  been  an  ac- 
ceptance by  tbe  buyer  of  the  flour  tendered  by  tbe 
seller.   Hanauer  v.  Bartels,  8  Colo.  614. 

But  the  contract  may  vest  the  title  in  the  buyer 
at  the  time  of  shipment,  notwithstanding  tbe  sell* 
er  is  to  deliver  tbe  goods  at  their  destination.  Such 
a  contraot  was  held  to  exist  where,  immediately  on 
the  shipment  of  the  goods,  the  insurance  policy 
and  bin  of  lading  were  handed  over  to  the  buyer, 
so  that  from  all  tbe  circumstances  in  tbe  case  the 
intention  was  manifest  to  place  the  title  in  him. 
Calcutta  ft  B.  S.N.  Co.  v.  Be  Mattos,  88  L.  J.  Q.  & 
888. 

In  Sparkes  v.  Marshall,  8  Bing.  N.  G.  761, 8  Scott, 
172, 8  Hodges,  44,  it  was  held  that,  although  the 
goods  were  to  be  delivered  at  tlie  residence  of  the 
buyer,  yet  he  had  an  insurable  interest  in  them 
from  tbe  time  he  was  notified  of  tbeir  being  placed 
in  tbe  carrler*s  possession. 

And  it  has  been  held  that  although  the  manuf  act* 
urer  undertakes  to  deliyer  the  goods  at  the  buy- 
er's place  of  business,  the  buyer  must  accept  them 
if  they  are  only  deteriorated  to  the  extent  that  is  a 
necessaryinddentof  the  transportation.  Bull  v. 
Robinson,  10  Bxcb.  848,  8aL.Bep.  1278, 84 L.  J. 
Bxch.166. 

Bai  of  lading. 

Without  going  into  the  question  of  bow  far  a  bill 
of  lading  represents  tbe  goods  so  that  tbe  title  to 
them  may  be  passed  by  an  assignment  of  the  bill 
of  lading,  it  may  be  said  that  as  between  consign- 
or and  consignee  tbe  form  of,  and  method  of  deal- 
ing with,  the  bill  of  lading  is  a  potent  factor  in  de- 
termining the  intention  as  to  tbe  location  of  tbe 
title. 

The  ordtaary  effect  of  passing  title  bj  delivery 
to  tbe  carrier  may  be  controlled  by  taking  a  bill  of 
lading.  Bruce  v.  Wait,  8  Meee.  ft  W.  16:  Wait  v* 
Baker,  2  Bxcb.  1, 17  L.  J.  Bxcb.  807;  Turner  v.  Liver* 
pool  Docks  Trustees,  6  Bxcb.  64H,  20  L.  J.  Bxclu 
808:  EUershaw  y.  Magniac  6  Excb.'670:  The  Aurora, 
4C.Rob.  218;  Jones  v.  Brewer.  79  Ala.  645;  Berger 
V.  State,  60  Ark.  20;  Seymour  v.  Newton,  106  M asiu 
272;  Farmers  ft  M.  Nat.  Bank  v.  Logan,  74  N.  Y* 
668. 

Agents  for  the  purchase  of  goods  may  retain 
title  in  themselves  until  they  are  paid  for,  by  tak- 
ing a  bill  of  sale  in  their  own  names  and  taking  a 
bill  of  lading  in  such  terms  as  to  show  their  inten- 
tion to  retain  the  oontrol  and  disposition  of  tbe 
property.  Farmers  ft  M.  Nat.  Bank  v.  Logan* 
supra. 

The  fact  that  an  invoice  is  sent  to  the  alleged 
owner  is  not  sufficient  to  pass  tbe  title  to  him,  if 
theblU  of  lading  is  taken  in  the  name  of  a  tbird 
person,  although  it  is  at  the  request  of  such  owner, 
if  tbe  acoompansring  draft  is  sent  to  the  tbird  per- 
son and  paid  by  him.  I>ows  v.  National  Exch* 
Bank  of  Milwaukee,  91 U.  S.  618, 88  L.  ed.  814. 

McMna  goods  deMoerobls  toeofwfffftcr't  order. 

If  tbe  goods  are  sent  by  the  consignor  on  bis  own 

account,  subjectto  his  own  order,  they  remain  bis 

until  some  further  act  is  done  to  transfer  the  titte 

to  tbe  consignee.    Baker  v.  Fuller,  21  Pick.  S18. 
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New  Jersey  Court  of  Errobs  lsd  Afpeal6. 


JVSE, 


of  March,  1890,  Wilklns  replied  to  the  letter  of 
the  defendants,  asking  them  to  explain  why 
they  wished  to  have  the  order  canceled.  The 
case  shows  no  reply  to  this  letter.  On  the  6th 
of  JuDC,  1890.  the  plaintiff  shipped  to  defend- 
ants by  railroad  1,400  bobbins,  and  on  July 
25, 1890,  the  balance  of  the  6,000  were  shipped 


in  same  way.  Both  lots  arrived  safely  In  Pet- 
erson, and  on  the  14th  of  August,  1890,  the 
defendants  wrote  to  the  plaintiff  that  they 
would  not  accept  or  pay  for  them.  This  suit 
was  instituted  to  recover  the  price  agreed  upon 
when  the  order  was  given. 
The  first  ground  of  defense  is  that  the  oon- 


If  the  property  is  deUvered  to  the  carrier  as  that 
of  the  vendor  and  subject  to  bis  order,  no  title  will 
pass  to  one  claiming  as  vendee.  Lester  v.  McDow- 
ell. 18  Pa.  91. 

If  the  goods  are  oonsigDed  to  the  shipper  In  the 
care  of  the  purchaser,  the  title  will  not  puss  so  as 
to  place  them  at  the  purchaser's  risk.  Ward  v. 
Taylor,  56  IlL  494. 

The  title  does  not  pass  if  the  property  Is  shipped 
oobgigned  to  the  seller.  Bohn  v.  Jervis,  101  -Ind. 
078. 

If  the  9bippinir  receipts  direct  the  carrier  to  de- 
liver the  goods  to  the  shlpper^s  order,  the  title  will 
not  pass  so  as  to  authorize  a  delivery  to  the  buyer 
until  such  order  has  been  given.  Libby  v.  Ingalls, 
124  Mass.  603. 

Taking  the  bill  of  lading  in  the  name  of  the  con- 
signor prevents  the  title  from  passing  until  the 
bill  of  lading  is  assigned.  MoCormlck  v.  Joseph, 
77  Ala.  280. 

A  seiler^s  taking  a  bill  of  lading  in  his  own  name 
Is  strong  evidence  against  an  intention  to  pass  title. 
Beynolda  v.  Scott  (Oal.)  July  18, 1884. 

If,  by  the  bill  of  lading,  the  goods  are  to  be  de- 
livered to  the  order  of  the  vendor,  it  clearly  oper- 
ates, in  the  absence  of  rebutting  evidence,  to 
retain  the  title  in  the  vendor,  and  indicates  an  in- 
tention that  the  property  shall  not  pass.  Alabama 
G.  S.  B.  Ck>.  V.  Mount  Vernon  Co.  84  Ala.  178. 

The  fact  that  the  buyer  has  paid  for  the  property 
before  it  is  placed  on  board  will  not  give  him  a 
title  to  it  if,  prior  to  its  shipment,  he  receives  a 
telegram  from  the  seller  that  it  would  not  be 
ahlpped  to  him,  and  the  seller  takes  bills  of  lading 
subject  to  his  own  order,  or  that  of  a  fictitious  per- 
son, which  he  indorses  to  a  third  person.  Gabar- 
ron  V.  Kreef  t,  L.  R.  10  Bzch.  274,  44  L.  J.  Bxch.  288, 
88  L.  T.  N.  S.  885,  24  Week.  Bep.  146. 

In  case  of  a  contract  to  deliver  fifty  barrels  of 
potash  for  cash  on  delivery,  where  the  buyer  pro- 
cured a  vessel  for  the  shipment  and  directed  the 
potash  to  be  delivered  on  the  vessel  and  the  sellers 
so  delivered  it  but  took  receipts  in  their  own 
names,  which  were  stolen  by  the  buyer  and  a  bill 
of  iadlDg  issued  to  him  on  the  faith  of  them,  it  was 
held  that  the  title  had  not  passed.  Brower  v.  Pea- 
body,  13  N.  Y.  m. 

But  although  the  goods  are  made  deliverable  to 
the  consignors*  order,  the  title  will  pass  if  he  sends 
the  consignee  a  letter  containing  an  order  on  the 
carrier  for  their  possession,  which  is  accepted  by 
the  carrier.  Hatch  v.  Lincoln,  12  Cush.  84;  Hatch 
y.  Bayley,  12  Cush.  27. 

So  the  mere  fact  of  the  consignor's  taking  the 
bill  of  lading  in  his  own  name  is  not  in  all  cases  to 
be  taken  as  conclusive.  Other  droumstances  may 
be  such  as  to  control  Its  efltect. 

If  the  contract  is  to  deliver  the  goods  on  the  rail 
of  the  vessel,  the  fact  that  after  they  are  so  deliv- 
ered the  seller  takes  a  bill  of  lading  in  his  own 
name  is  merely  evidence  for  the  consideration  of 
the  Jury  as  to  whether  he  intended  to  deliver  or  not. 
Gibbous  V.  Bobinson,  88  Bfich.  146. 

If,  after  receiving  an  advance  from  a  oommission 
merchant,  a  consignor  ships  a  carload  of  goods 
consigned  to  the  oommission  merchant,  accompa- 
nied by  an  invoice  of  the  shipment  with  a  letter  of 
advice  stating,  **We  deliver  this  load  on  account  of 
our  indebtedness,**— the  fact  that  the  bill  of  lading 
isltaken  by  the  consignor  in  his  own  name  and  not 


forwarded,  will  not  prevent  the  title  from  passing. 
Straus  V.  Wessel,  80  Ohio  St.  211. 

If.  after  acceptance  of  the  draft  drawn  for  the 
purchase  money,  the  goods  are  deliyered  to  the 
carrier,  the  passage  of  the  title  will  not  be  pre- 
vented by  the  taking  of  the  receipts  by  the  seller 
in  his  own  name.  Hall  v.  Biohantoon,  IB  Md.  887, 
77  Am.  Dec.  808. 

A  more  conclusive  fact  is  the  one  as  to  the  loca- 
tion of  the  risk  during  transit. 

If  the  goods  are  sent  upon  the  account  and  risk 
of  the  shipper,  the  delivery  to  the  master  ia  a  de- 
livery to  him  as  agent  of  the  shipper,  not  of  the 
consignee.  The  Frances,  12  U.  S.  8  Cranch,  418. 3  L. 
ed.e00. 

Conversely  In  Mlrabita  v.  Imperial  Ottoman 
Bank,  L.  B.  8  Exch.  Dlv.  164, 47  L.  J.  Exch.  418,  88 
L.  T.  N.  'S.  607,  it  is  said  that  if  the  property  is 
shipped  at  the  buyer's  risk,  the  fact  that  the  seller 
takes  the  bills  of  lading  in  his  own  name  and  re- 
tains control  of  them  will  show  nothing  further 
than  that  he  intended  to  secure  the  price,  and  that 
upon  tender  thereof  the  buyer  would  have  an  ab- 
solute right  of  property  in  the  goods,  notwith- 
standing the  bills  of  lading  had  been  indorsed  to  a 
third  person. 

If  the  goods  are  shipped  on  account  and  at  the 
risk  of  ihe  consignee,  the  mere  fact  that  the  bills  of 
lading  are  taken  making  the  goods  deliverable  to 
the  consignor's  own  order,  does  not  prevent  the 
passing  of  title  so  that,  if  the  consignee  obtain  pos- 
session, the  consignor  cannot  recover,  although 
there  may  be  a  liability  on  the  part  of  the  carrier 
for  delivering  contrary  to  his  orders,  Ooxe  v.  Har- 
den, 4  East,  211, 1  Smith,  20. 

In  Nichols  V.  Clent.  8  Price,  847,  it  Is  said  that 
wherever  a  delivery  of  goods  to  a  carrier  consigned 
to  a  person  at  a  distance  has  been  considered  as  a 
delivery  to  the  consignee  it  has  been  invariably  at 
his  proper  risk  and  under  a  formal  consignment  by 
indorsement  of  bills  of  lading. 

If  a  merchant  sends  goods  to  another  on  the  lat- 
ter's  account  and  draws  blUs  on  him  for  suob  goods 
the  title  will  pass,  although  the  money  is  not  paid. 
Gk>dfrey  v.  Furzo,  8  i'.  Wms.  18S. 

The  words  **free  on  board'*  in  a  contract  of  sale 
indicate  that  after  the  goods  are  shipped  they  will 
be  on  account  and  at  the  risk  of  the  buyer.  Stock 
V.  Inglls,  L.  B.  12  Q.  B.  Div.  678. 

If  the  consignor  advises  the  consignee  by  letter 
that  he  has  chartered  a  ship  on  his  account  and  en- 
closes him  an  invoice  of  the  goods  laden  on  board, 
which  were  therein  expressed  to  be  for  account  and 
risk  of  the  consignee,  the  title  vests  in  the  con- 
signee; and  if  the  consignor's  agent  obtains  pos- 
session of  them  and  refuses  to  deliver  them  without 
immediate  payment,  the  consignee  may  maintain 
trover  for  them.  WaUey  v.  Montgomery,  8  But, 
68fi. 

And  if,  in  addition  to  placing  the  goods  at  the 
risk  of  the  consignee,  the  bill  of  lading  is  indorsed 
and  transmitted  to  him,  the  intention  to  vest  the 
title  in  him  is  usually  regarded  as  conclusively 
shown. 

The  property  will  vest  upon  the  delivery  of  the 
goods  on  board,  on  account  and  risk  of  the  con- 
signee, and  transmission  of  the  bill  of  lading.  Key 
V.  Ootesworth,  7  Exch.  608, 22  L.  J.  Exch.  4. 

Where,  in  response  to  an  order  to  ship  goods, 
they  are  placed  on  board  a  ship  in  regular  oouisa 
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tract  was  made  by  Ramsey  A  Gore,  and  not 
by  the  Ramsey  &  Gore  MaDufacturing  Com- 
paDy,  and  that,  therefore,  the  motion  to  non- 
suit on  the  trial  should  hare  prevailed.  There 
is  no  merit  in  this  contention.  The  letter  of 
August  14, 1690,  acknowledges  that  it  is  the 
contract  of  the  company. 


The  second  objection  i^that  all  the  bobbins 
were  not  sent  at  once,  and  that  the  defendants 
were  not  bound,  under  the  contract,  to  accept 
less  than  the  whole  number  ordered.  Oonced- 
ing  this  to  be  so,  the  sufficient  answer  is  that 
this  objection  was  not  taken  on  the  trial  below, 
and,  when  the  letter  notifying  the  plaintiil  of 


of  trade  and  a  hill  of  lading  taken  making  them 
deliverable  to  the  sblpper^fl  order,  which  is  imme- 
diately indorsed  to  the  buyer  and  traDsmitted  to  an 
«frent  for  him,  the  title  passes  so  as  to  place  the 
ffoods  at  the  risk  of  the  buyer.  Browne  y.  Hare,  8 
Hurlst  4^  N.  484.  »r  L.  J.  flzch.  878,  affirmed  In  4 
Hurlst.ftN.«»,»L.  J.Bxch.6,8  Jur.N.  8.711,7 
Week.  Rep.  619. 

If  the  goods  are  delivered  to  the  carrier  for  the 
account  and  at  the  risk  of  the  consignee,  and  the 
invoice  and  bill  of  lading  transmitted  to  him,  the 
title  is  passed  so  that  the  subsequent  failure  of  the 
consignee  to  perform  his  contract  by  sending  a 
lMnker*s  draft  in  pasrment,  wiU  not  revest  the  title 
In  the  consignor  so  as  to  enable  him  to  regain  pos> 
session  of  the  property.  Wilmshurst  v.  Bowker,  8 
Scott,  N.  B.  571, 7  Mann,  fr  G.  888,  reversing  8  Scott, 
N.  R.  27S,  8  Mann,  ft  G.  788.  And  also  apparently 
-overruling  the  same  case  on  a  former  hearing,  6 
Bing.  N.  C.  641. 

A  debtor  who  accepts  an  order  from  bis  creditor 
to  purchase  goods,  and  after  complying  witb  It  puts 
them  on  creditor's  vessel  sent  for  tnem,  as  the 
•oreditor^s,  advises  him  of  the  shipment  on  his  ac- 
count and  risk  and  remits  htm  the  invoice,  thereby 
passes  the  title  and  he  cannot  regain  it  by  subse- 
quently sending  the  bll)  of  lading  payable  to  the 

order  of to  his  agent,  accompanied  by  a  draft, 

with  instructiott  to  deliver  the  bill  of  lading  to  the 
creditor  only  in  case  he  accepts  the  draft.  Ogle  v. 
Atkinson,  5  Taunt.  788, 1  Marsh.  888. 

Shtpptng  receipts  forwarded  to  the  consignee  wiU 
give  him  the  same  rights  that  he  would  acquire  by 
«  bOI  of  ladiDg.  Davis  ▼.  Bradley,  88  Yt.  118,  65 
Am.  J>ea886b 

BiUofnadinolnfUUiMOf  tormfgntt, 

rhe  presumption  is  that  the  consignees  named 
In  the  bill  of  lading  to  whom  the  property  is  to  be 
•delivered  on  the  sole  condition  that  they  pay  the 
freight,  have  the  Utle  thereto.  Webb  v.  Winter,  1 
C9sl.  417. 

A  delivery  of  goods  in  the  usual  course  of  busl- 
BesB  to  be  transported  to  the  buyer  and  the  taUng 
of  a  bill  of  lading  in  the  buyer*s  name  transfers 
the  title  to  the  goods  and  places  them  at  the  buy- 
er's risk.   Putnam  ▼.  Tillotson,  18  Met.  517. 

The  actual  shipment  of  goods  pursuant  to  the 
-order  of  the  buyer  on  board  a  vessel  designated  by 
him  for  that  purpose,  under  a  bill  of  lading  mak- 
tog  the  goods  deliverable  to  the  buyer,  passes  the 
title  to  him,  and  the  seller  cannot  defeat  his  right 
by  retaining  the  bill  and  sending  it  to  his  own 
agent  with  direcUons  not  to  deliver  it  until  the 
goods  are  paid  for.   Stanton  ▼.  Bager,  16  Pick.  407. 

The  delivery  by  a  shipper  to  a  carrier  of  goods 
-oonsigned  to  a  third  person  and  a  bill  of  lading 
taken  In  the  name  of  such  third  person,  for  the 
purpose  of  securing  an  existing  Indebtedness  from 
the  shipper  to  the  third  person,  operates  as  a  trans- 
fer of  the  legal  title,  although  the  third  person  has 
not  signifled  his  assent  to  the  transaction.  Oroye 
T.  Brien,  48  U .  &  8  How.  488, 18  L.  ed.  1148. 

Where  goods  were  shipped  under  a  bill  of  lading 
•atating  that  they  were  ^'shipped  by  order**  and 
were  to  be  delivered  *'to  order  or  assignee,**  the 
oourt  held  that  the  only  proof  of  ownership  was 
the  possession  of  the  bill  of  lading,  and  that,  al- 
though the  shipment  was  to  factors,  for  sale  and 
accounting  of  profits^  yet  persons  to  whoss  the 
Itt  L.RA. 


factors  had  assigned  the  bill  of  lading  were  enti- 
tled to  the  property.    Olldden  v.  Lucas,  7  OsL  81 

If  lumber  is  delivered  on  board  oars  consigned 
to  the  buyer,  the  fact  that  the  bills  of  ladhig  are 
retained  by  the  laborers  to  secure  payment  of  their 
wages  is  not  sufficient  to  defeat  the  passing  of  the 
title.  Hope  Lumber  Oo.  v.  Poster  ft  L.  Hardware 
Co.  68  Ark.  186. 

If  the  goods  are  consigned  by  the  bill  of  lading 
to  the  consignee,  the  fact  that  the  bill  Is  retained 
by  the  consignor  and  sent  to  his  agent  with  direc- 
tions not  to  deliver  it  until  the  price  is  paid,  will 
not  prevent  the  title  from  passing.  Bobloson  v. 
Pogue,  86  Ala.  867. 

But  in  one  case  It  was  held  that  a  bill  of  lading 
by  which  goods  are  made  deliverable  to  the  oon- 
sigoee  Is  revocable  until  the  goods  or  bill  of  lading 
aredeUveredtohim.  Mltchel  y.  Bde,  11  Ad.  *  BL 
888,8PerryftI>.Sl8. 

80  that  delivery  of  goods  on  board  a  ship  belong- 
ing to  the  consignee  and  taking  a  bill  of  lading 
making  the  goods  deUverable  to  the  consignee,  he 
paying  the  freight,  will  not  transfer  the  title:  but 
the  consignor  may  change  the  destination  of  the 
goods  by  subsequent  Indorsement  oa  the  bill  of 
lading.    iMd. 

Draft  aoafnse  MB  of  UMng, 

If  property  Is  consigned  to  a  correspondent,  sub- 
ject to  a  bUl  of  exchange,  the  title  will  not  pass 
until  the  acceptance  of  the  bili  Brandt  y.  Bowl- 
by,  8  Bam.  ft  Ad.  888. 

If  the  bOl  of  lading  Is  attached  to  a  blU  of  ex- 
change  and  forwarded  to  a  bank  for  collecti'>n  the 
title  will  not  pass.  Seellngson  v.  Phllbriok,  bo  Fed. 
Bep.60L 

If  goods  are  delivered  to  a  carrier  to  ba  for- 
warded to  a  consignee  for  sale,  the  fact  that  the 
bill  of  lading  Is  made  out  in  favor  of  the  consignee 
and  that  the  consignor  Is  Indebted  to  the  con- 
signee for  previous  advances,  wHl  not  operate  to 
transfer  the  title  to  the  consignee,  if  a  draft  Is 
drawn  against  the  shipment  and  attached  to  the 
bill  of  lading  and  placed  In  the  hands  of  a  bank  to 
be  held  until  the  draft  Is  accepted.  Bank  of  Bo- 
chester  v.  Jones,  4  N.  Y.  487,  66  Am.  Dec.  8881 

If  goods  are  ordered  to  be  shipped  with  a  draft 
at  sight  attached  to  the  bUl  of  lading,  the  direction 
is  evidence  that  the  title  to  the  goods  Is  not  to  pass 
unto  the  draft  Is  paid.  Indiana  Nat  Bank  y.  Col- 
gate, 4  Daly,  4L 

Persons  to  whom  property  is  oonslgned  for  sale 
have  no  right  to  receive  and  retain  the  property 
and  dishonor  the  draft  drawn  against  it,  although 
there  was  due  them  from  the  consignor  a  balance 
on  an  old  account.  Commercial  Bank  of  Keokuk 
V.  Pf elff er,  108  N.  T.  848. 

If  a  draft  accompanies  the  bin  of  lading,  the 
consignee  cannot  claim  title  to  the  property  and 
refuse  to  accept  the  draft.  First  Nat.  Bank  y. 
Crocker.  Ill  Mass.  168. 

Shipping  the  goods  according  to  the  orders  and 
Intentions  of  the  purchaser  and  handing  over  bills 
of  lading  to  his  agents  to  be  forwarded  to  his  son- 
signees  will  pass  the  title,  although  he  subsequently 
refuses  to  sign  the  draft  upon  the  oonsignees. 
which  was  to  be  the  seller's  security  for  payment 
of  the  purchase  price.  Harrison  y.  Williamson,  8 
Bdw.Ch.480,6L.ed.4fi6w 

If  thegoodsaradsUverabia  to  the  order  of  the 
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the  defeDdftnta*  refoml  to  tocept  waa  written, 
the  whole  numher  of  hobbins  were  in  Pater- 
son,  of  which  fact  the  defendants  had  notice. 
The  third  ground  of  defense  is  that  the  order 
to  stop  for  a  time  terminated  the  plaintiffs 
riifht  to  fill  the  order,  but  to  this  I  cannot 
agree.    His  right,  under  the  contract,  was  to 


proceed  at  once  with  the  manofsctare  of  th» 
goods,  and  to  make  delivery  within  a  reason- 
able time.  The  defendants  had  no  right  to^ 
require  him  to  stop  temporarily,  and  could 
not,  by  such  notice,  change  the  plaintiff's  rigbta" 
under  the  contract 
The  fourth  ground  relied  upon  by  the  d^ 


ooneiirnor,  and  the  bUl  of  lading  with  draft  at- 
taohed  to  forwarded  for  ooUeotlon,  no  title  passeB. 
Alderman  ▼.  Eastern  R.  Oo.  116  Mass.  888. 

The  faot  tliat  the  oontnot  provides  that  the 
goods  shall  be  shipped  free  on  board  does  not  make 
a  delivery  to  the  carrier  a  delivery  to  the  puroha^- 
er.  If  the  bill  of  lBdln«r  Is  taken  to  the  vendor*s  or- 
der kod  attached  to  a  draft  transmitted  to  the 
vendor*s  agent  for  ooUeotlon.  Brwln  v.  Harris,  91 
Ga.888. 

Retention  of  the  bill  of  lading  and  forwarding  it 
to  agenfes  to  deliver  to  the  vendee  on  payment  of 
thp  draft,  of  themselves,  snflloiently  indicate  an 
.  Intention  to  retain  possession  and  control  of  the 
property  shipped.  Bergeman  t.  Indianapolis  k 
St.  L.  B.  Oo.  104  Mo.  77. 

Where  the  eonsiimor  sends  the  bill  of  lading  to 
his  agent  at  the  port  of  delivery,  accompanied  by 
a  bill  of  ezchanire  to  be  accepted  by  the  consig- 
nee, with  directions  to  hand  over  the  bill  of  lading 
when  the  bill  of  exchange  la  accepted,  the  pre- 
sumption Is  that  the  tlUe  should  not  pass  until  ao- 
oeptanoe.  Shepherd  v.  Harrison,  L.  R.  6  H.  L.  118, 
40L.J.  Q.  ai48,ML.T.N.8.8fi7,S0Week.  Rep.  1, 
afflrmlng  L.  R.  4  Q.  B.  IM,  488, 88  L.  J.  Q.  a  106, 
177. 

But  It  has  l>een  held  that  If  the  goods  are  dellv- 
ered  under  a  bill  of  lading  stating  that  they  are  on 
account  of  the  consignee  as  his  own  goods  and  to 
be  delivered  to  talm,  the  fact  that  bills  are  drawn 
for  the  unpaid  purchase  money  Is  not  sufflolent  to 
prevent  the  passing  of  the  title.  Ogle  v.  Atkin- 
son, 1  Marsh.  888,  6  Taunt.  780. 

So  if  the  goods  were  delivered  to  the  carrier  con- 
signed to  the  biiyer,  and  the  bill  of  ladkxg  taken  in 
his  name,  the  Jury  may  be  authorised  to  find  an 
intention  to  deliver  to  him,  although  the  bill  of 
lading  was  attached  to  a  draft  and  sent  to  a  bank 
with  direction  not  to  deliver  the  bill  of  lading  un- 
til the  draft  was  accepted.  Wigton  v.  Rowley,  180 
MasaSBB. 

And  the  mere  fact  that  the  master  of  the  vessel 
attempts  to  withhold  the  goods  untU  the  consignee 
accepts  the  draft  drawn  against  the  bill  of  lading, 
will  not  prevent  the  delivery  upon  the  boat  pass- 
ing the  title.  Groning  y.  Mendham,  6  Maule  k  8. 
180, 

It  has  been  held  that  if  the  biU  of  lading  is  taken 
In  the  name  of  the  consignor  and  attached  to  a 
draft,  the  title  will  not  pass  to  the  consignee  untU 
the  draft  to  paid.  Jenkyns  v.  Brown,  14  Q.  &  488. 
18  L.  J.  Q.  a  986, 14  Jur.606. 

So  the  faot  that  the  bill  of  hiding  to  taken  In  the 
name  or  the  shipper  and  attached  to  a  draft  and  for- 
warded through  a  bank  for  collection  does  not  im- 
port an  intention  to  give  credit,  so  that  the  buyer 
to  entitled  to  the  biU  of  lading  upon  acceptance  of 
the  draft.  Minnesota  Secur.  Bank  v.  Luttgen,  88 
Minn.  868. 

Oonveiflely  it  has  been  held  that  when  a  bill  of 
lading  to  transferred  to  the  consignee,  and  at  the 
same  time  he  accepts  the  biU  of  exchange  for  the 
value  of  the  goods,  he  acquires  an  absolute  interest. 
Dows  V.  Oobb,  10  N.  Y.  Leg.  Obs.  16L 

There  seems  to  be  no  doubt  but  that  the  pay- 
ment of  the  draft  and  receipt  of  the  bill  of  lading 
will  vestthe  title  In  the  eonsignes^  Voroheimer  t* 
Stewart,  86  Iowa,  W4. 

fipsoloZ  eontfxteU  or  eourset  of  deaUno, 
When  goods  are  placed  In  the  charge  of  a  oarrier 
fi8L.R.  A. 


under  a  contract  by  a  mining  eompany  to  ship  te- 
a  bank  the  product  of  Its  mine  in  consideration  of 
advances  made  by  the  bank,  and  that  the  octrrier 
should  be  regarded  as  an  agent  of  the  bank,  the- 
tltle  passes.  First  Nat.  Bank  t.  McAndrewa,  T 
Mont.  UO. 

After  a  boat  to  completely  laden  and  a  receipt 
for  the  contents  taken  from  the  master  and  the  re» 
ceipt  to  sent  to  a  oonslgnee  aooompanied  by  an- 
agreement  that  theiconsignee  may  have  the  prop- 
erty if  he  will  accept  a  draft  against  it.  the  accept* 
ance  of  the  draft  passes  the  title  so  that  the  prop» 
erty  cannot  be  subsequently  appropriated  to  an» 
other  person.  Bryans  t.  Nix,  4  Mees.  ik  W.  778.  L 
Hurlst.  k  N.  480.' 

Shipment,  accompanied  by  notice  thereof  In  ao- 
cordance  with  the  order,  passes  title  to  the  buyer. 
Schmerts  ▼.  Dwy  er,  58  Pa.  868. 

If  in  accordance  with  a  coniae  of  dealing,  gooda 
are  consigned,  a  letter  of  advice  to  forwarded,  and 
a  bill  of  exchange  drawn  against  the  conaignmena 
and  accepted  by  the  consignee,  the  title  passes,  aU 
though  there  to  no  express  agreement  that  it  should 
do  BO.  Holbrook  t.  Wight,  84  Wend.  188,  86  Am. 
Dec  807. 

In  Tooke  t.  Holllngworth,  6  T.  'R.  816,  8  H.  BL. 
601.  where,  by  agreement  the  consignor,  was  to- 
send  the  consignee  all  of  a  certain  kind  of  property 
which  he  could  at  a  certain  price  and  who  from 
time  to  time  drew  upon  the  consignee  for  the  value^ 
and  having  made  drafts  sent  some  property  to  en- 
able the  consignee  to  meet  them,  after  the  con- 
signee had  become  bankrupt.  It  was  held  that  the 
consignor  was  entitled  to  get  the  property  back» 
on  the  ground  that  It  was  sent  for  a  particular  pur* 
pose,  and  that  that  purpose  not  having  been  aor*- 
swered  the  property  remained  in  him. 

Impo9Uion  of  conditfona 

The  imposition  of  conditions  on  the  consignee- 
will  prevent  the  passing  of  title  until  the  conditions 
are  complied  witlu  The  Frances,  18  U.  8. 8  Cranch« 
188.  8  L.  ed.  806. 

The  title  will  not  pass  if  the  property  to  shipped- 
subject  to  the  performance  by  the  vendee  of  a  con* 
dltion  precedent.   Mlllhiaer  t.  Brdman,  88  N.  a 

If  the  sale  to  so  conditional  that  delivery  to  tha* 
buyer  himself  would  not  pass  title  until  the  condi- 
tion to  complied  with,  a  delivery  to  the  carrier  wil8 
not  have  that  effect.    8tone<7.  Perry,  80  Me.  48. 

Where  coal  was  sold  and  shipped  on  board  a  vessel 
chartered  by  the  buyer  to  be  paid  for  in  cash 
against  blU  of  lading  in  the  bands  of  the  seUer«e 
agent  at  the  port  of  delivery.  It  was  held  that  no 
property  passed  untU  the  condition  was  fulfilled. 
Moakes  v.  Nlcolson,  18  a  &  N.  &  880,84  L.  J.  a 
P.  878. 

If  the  sale  toon  oonditlon  that  notes  shall  be  sent 
Inpayment,  the  title  will  not  pass  until  the  notea- 
are  sent,  although  the  goods  aie  delivered  to  a 
carrier  for  transportation.  Hirsohom  t.  Oanney^. 
86  Mass.  148. 

If  the  goods  are  delivered  to  a  carrier  under  a  con* 
tract  for  payment  of  cash  on  arrival,  the  payment - 
of  the  cash  to  a  condition  precedent  to  the  passing 
of  title.  Baugherty  t.  Fowler,  10  L.  R.  A.  814. 44 
Kan.  628. 

But  a  stipulation  for  payment  on  arrival  irill  not- 
of  itself  prevent  the  title  from  passing,  or  make 
either  payment  or  arrival  a  condition  preoedeaS. 
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fend  ants  Is  tbe  debatable  one,  and  that  is  that 
there  was  do  acceptance  by  the  defendants, 
and  therefore  that  the  title  did  not  pass  to  de- 
fendants, and  the  price  consequently  cannot 
be  sued  for;  that  the  only  remedy  of  the  plain- 
tiff is  an  action  of  damages  for  nonacceptance. 
If  the  question  in  this  case  was  whether  there 


was  delivery  and  acceptance  to  take  the  case 
out  of  the  statute  of  frauds,  it  would  be  clear 
that  the  plaintiff  could  not  recover,  for  there- 
was  a  refusal  to  accept.  In  this  case  t£e  con- 
tract is  conceded  to  be  s  valid  contract  in  writ- 
ing, and  the  question  presented  is  the  narrower 
one,  whether  there  was  such  a  delivery  a» 


thereto,  if  the  seller  has  appropriated  the  ffoods  to 
the  contract  by  delivering  them  to  a  carrier  desig- 
nated by  the  buyer,  or,  in  the  absence  of  such 
deslffoatioD,  to  a  carrier  in  due  coarse  of  trade. 
Farmers  Phosphate  OOi  v.  0111, 1 L.  B.  A.  467, 00  Kd. 

tan. 

In  Norfolk  Sonthern  B.  Co.  T.  Barnes,  104  N.  a 
f6i.  It  was  held  that  If  goods  are  sold  and  shipped  to 
be  delivered  upon  payment  of  the  purchase  money, 
the  right  of  property  passes  to  the  buyer,  but  the 
right  of  possessionl  remains  in  tbe  seller  until  the 
price  has  been  paid;  and  that  If  the  buyer  obtains 
pooBOoslon  without  paying  the  price  and  sells  to  a 
bona  fide  purchaser,  tbe  seller  cannot  retake  the 
goods. 

The  fact  that  the  payment  was  to  be  made  npon 
the  arrival  of  the  goods  does  not  impose  the  risk 
of  transit  on  the  seller,  tf  his  contract  was  to  de- 
liver on  a  certain  boat  at  Boston  bound  for  the 
buyer's  place  of  residence.  Barry  t.  Palmer,  19 
Me.  806. 

rrhe  mere  fact  that  the  obligation  to  pay  is  depend- 
ent upon  the  acceptance  of  the  materials  by  a  build- 
log  committee  will  not  prevent  the  passing  of  title. 
If  the  materials  shipped  were  of  the  quality  which 
the  contract  called  for,  so  that  the  committee  was 
'  bound  to  accept.    Beohtln  v.  McGaiy,  117  Ind.  182. 

d.  SujfMencv  of  ehcmge  of  pomutUm  m  regards 
eredUora, 

The  delivery  to  the  carrier  is  a  sufficient  change 
of  possession  to  make  tbe  sale  valid  as  against  at- 
taching creditors.    Hall  v.  Oaylor,  87  Conn.  5G0. 

Under  a  completed  sale  of  hay  to  be  delivered  at  a 
river  landing,  there  is  a  sufficient  change  of  posses, 
sion  when  it  is  delivered  at  that  place  and  there 
taken  poeseaslon  of  by  an  agent  of  the  buyer  and 
by  htm  placed  on  board  a  vessel  for  transportation 
to  market,  to  prevent  its  being  attached  as  the 
property  of  the  vendor.  Schmidt  v«  Nunan,  68  OaL 
871. 

e.  Place  where  sole  fs  eontumnuUed, 

Intimately  connected  with  the  question  how  far 
delivery  to  a  carrier  is  a  delivery  to  a  buyer  is  the 
further  one  as  to  what  is  to  be  considered  as  the 
place  where  a  sale  is  consummated. 

In  Tegler  v.  Shipman,  88  Iowa,  194, 11  Am.  Bep. 
118,  the  question  of  the  place  of  sale  seems  to  be 
made  to  depend  upon  the  fact  as  to  where  the  con- 
tract was  completed  rather  than  where  the  proper- 
ty was  delivered,  the  court  stating  that  if  an  agent 
for  the  sale  of  liquors  forwarded  an  order  to  his 
principals  in  another  state,  to  be  by  them  accepted 
or  rejected  at  their  pleasure,  the  sale  would  be  in 
the  latter  state,  but  if  he  made  the  sale  and  for- 
warded  the  statement  of  it  to  them  to  be  tUJed  then 
the  sale  must  be  held  to  have  been  made  where  the 
airent  transacted  the  business. 

But  the  place  of  delivery  Is  usually  regarded  as 
the  important  fact. 

A  written  order  sent  from  one  state  to  another 
and  the  shipment  of  the  goods  In  the  latter  state 
according  to  the  order  makes  the  sale  complete 
there,  so  as  not  to  be  within  inspection  laws  of  the 
state  where  the  buyer  resides.  Atlantic  Phosphate 
Go.  V.Ely,  88  Ga.  488. 

In  the  absence  of  any  agreement  between  the 
parties  to  the  contract,  a  delivery  of  goods  ordered 
to  a  carrier  is  in  law  a  delivery  to  the  purchaser,  so 
22  L.  R.  A. 


as  to  make  the  place  of  sale  where  the  goods  were 
so  delivered.    Kline  v.  Baker,  99  Mass.  258. 

The  place  of  sale  of  intozlcatingjiquors  is  wher» 
the  sale  is  completed  by  a  delivery  of  liquors  ii» 
fulfillment  of  the  general  order  to  the  carrier. 
Abberger  v.  Manin,  102  Mass.  70:  Brockway  v.  Ma- 
loney.  Id.  806;  Dolan  v.  Green,  110  Mass.  8SS2:  Frank 
V.  Hoey,  U8  Bfass.  268;  Dunn  v.  State,  8  L.  B.  A.  199,. 
82  Ga.  27;  Herron  v.  State.  SI  Ark.  188;  Sarbecker  v. 
State,  65  Wis.  171, 56  Am.  Kep.  624;  Territt  v.  Bart, 
lett,  21  Vt  184:  Whitlock  V.  Workman,  16  Iowa,  364^ 
Williams  V.  Felnlman,  14  Kan.  288:  Torrey  v.  Corliss, 
88  Me.  888:  Banchor  v.  Cilley,  88  Me.  663;  Saing  v. 
Fries,  88  Mich.  275;  Sullivan  v.  Sullivan,  70  Mich.  688; 
Pearson  v.  State,  4  L.  B.  A.  836, 66  Miss.  610;  Woolsey 
V.  Bailey,  27  N.  H.  217;  Smith  v.  Smith,  87  K.  H.  244; 
Garland  v.  Lane,  46  N.  H.  246;  Bootbby  v.  PUiisted, 
61 N.  H.  486, 12  Am.  Bep.  140;  Garbracht  v.  Com.  96^ 
Pa.  449,  42  Am.  Bep.  660;  Mack  v.  Lee,  18  R.  L  206: 
Dame  v.  Flint,  04  V t.  688;  Banchor  v.  Warren,  81^ 
N.  H.  188. 

The  delivery  of  liquors  to  a  carrier  to  be  trans- 
ported to  a  buyer  in  another  state  in  pursuance  to 
an  order  received  by  mall  completes  the  sale  and 
passes  the  title.   Orcutt  v.  Nelson,  1  Gray,  586. 

That  the  seller  undertakes  that  the  liquors  shalk 
remain  good  for  a  reasonable  time  after  reaching 
its  destination,  and,  if  destroyed  in  transit  through 
any  fault  of  the  seller,  he  would  bear  the  loss,  does- 
not  fix  the  place  of  the  buyer's  residence  rather 
than  that  of  the  seller's  residence  as  tbe  place  of 
sale.    Arnold  v.Prout,  61  K.H.  687. 

The  place  of  shipment  of  the  goods  is  the  place  of 
sale  within  the  law  provldlngfor  a  tax  on  business. 
Shriver  v.  Pittsburgh,  66  Pa.  446. 

The  fact  that  the  dealer  himself  takes  the  order 
will  not  complete  the  contract  so  as  to  make  the 
buyer*s  residence  the  place  of  sale,  if  the  order  is 
transmitted  and  flUed  by  delivery  to  a  common 
carrier  at  the  seller^s  place  of  residence  in  another 
state.   State  V.  Hughes,  22  W.Va.  765. 

The  fact  that  the  order  is  taken  by  the  seller  him- 
self does  not  prevent  his  place  of  business,  where- 
he  sets  apart  the  liquor  and  delivers  it  to  a  carrier, 
from  being  the  place  of  sale.  Sortwell  v.  Hughes, 
1  Curt.  0.  a  244. 

Beceipt  by  merchants  In  one  state  of  an  order 
from  their  agent  in  another  state,' who  has  author- 
ity only  to  solicit  orders,  fdUowed  by  the  filling  of 
the  order  and  delivery  to  a  carrier  for  transporta- 
tion, will  make  the  place  of  sale  the  seller^  resi- 
dence, and  it  Is  Immaterial  that  he  undertook  to- 
pay  the  freight.    Finch  v.  Mansfield,  97  Mass.  89. 

But  if  the  seller  of  liquor  undertakes  to  deliver 
It  at  the  buyer's  residence  in  another  town,  the  sale 
may  be  found  to  have  been  completed  there.  Com. 
v.  Burgett,  186  Mass.  460:  Weil  v.  Golden,  141  Mass. 
864. 

So  if  a  seller  of  liquor  resident  In  one  state  sends- 
his  agent  to  take  orders  in  another  state,  agreeing 
to  deliver  the  goods  in  the  latter  state,  the  sale  will 
not  be  complete  upon  delivery  of  the  liquors  to  the- 
carrier  in  the  former.  Suit  v.  Woodhall,118  Mass. 
891. 

If  one  receiving  an  order  for  intoxicating  liquors^ 
transmits  It  to  his  agent  where  the  buyer  resides, 
to  be  by  him  delivered  to  the  buyeTp  the  sale  wlU 
not  be  completed  by  delivery  to  the  carrier.  Ber- 
gerv.  State,  60  Ark.  20. 

And  if  the  liquors  are  to  be  sent  liubject  to  tho- 
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passed  the  title  to  the  vendees,  so  that  they 
may  he  held  for  the  purchase  price.  The 
▼endor  claims  that  thQ  delivery  of  the  ^ods 
to  th^  common  carrier  constituted  a  delivery 
to  the  purchasers,  and  passed  the  title  to  them, 
subject  only  to  the  riffht  of  stoppage  in  trans- 
itu.   It  is  not  asserted  that  the  receipt  by  the 


carrier  constitutes  acceptance  by  the  vendees; 
it  IB  onl^  a  delivery,  not  an  acceptance.  That 
the  earner,  in  the  absence  of  authority  to  ac- 
cept, represents  the  purchasers  only  to  receive 
and  forward.  Although  the  cases  upon  this 
subject  are  not  entirelv  in  accord,  the  author- 
ities generally  hold  that  a  delivery  to  a  corn- 


approval  of  the  buyer,  the  place  of  sale  will  be  held 
to  be  that  of  the  buyer*s  residenoe.  Rindskopf  v. 
D'Ruyter.  80  Micb.  1, 88  Am.  Bep.  840. 

If  the  contract  te  that  the  Ifquora  need  not  be  paid 
for  unless  they  suit  the  buyer,  the  sale  is  not  oonw 
plete  until  aftei  the  purchaser  has  received  the 
liquors  and  had  an  opportunity  to  make  an  eieo- 
ttOD.    WHflon  V.  Btratton,  47  Me.  12Q. 

The  fact  that  liquors  are  sold  under  a  oontraot 
that  they  may  be  returned  if  not  as  represented 
does  not,  however,  prevent  the  title  from  paasiner 
when  they  are  delivered  to  the  carrier.  Schlesing- 
•r  V.  Stratton,  9  R.  L  678. 

Under  a  statute  makinflr  void  all  contracts  or 
agreements  relatiner  to  the  sale  of  intoxicating 
liquors,  tf  the  seller  takes  the  order  himself  the 
transaction  will  be  void,  although  the  liquors  aro 
put  up  and  shipped  at  his  place  of  business  in  an- 
other state.  Webber  v.  Howe,  88  Mich.  150,  Si  Am. 
Rep.  600. 

Goods  sent  0. 0.  Dl 

The  courts  are  at  variance  as  to  the  effect  of  send- 
to  ar  the  goods  C.  O.  D.    On  one  side  it  iS  held  that— 

If  the  buyer  directs  the  goods  to  be  sent  to  him 
by  express  C.  O.  D.,  a  delivery  to  the  express  com- 
pany passes  the  title  to  the  buyer.  Crook  v.  Gow- 
an.84N.0.74& 

Wben  goods  are  forwarded  through  a  carrier 
designated  by  the  buyer  marked  G.  O.  D.,  the  car- 
rier is  the  agent  of  the  purchaser  to  receive  the 
goods  from  the  seller  and  the  agent  of  the  seller  to 
collect  the  price  from  the  purohaser,  and  the  sale 
is  complete  when  the  goods  aro  delivered  to  the 
carrier.  Pllgreen  v.  State,  71  Ala.  868;  State  v. 
Garll,  48  Ark.  868.  61  Am.  Rep.  606;  Rrechwald  v. 
People,  21  111.  App.  S18;  Com.  v.  Fleming,  6  L.  R.  A. 
470.180  Pa.  188. 

In  case  intoxicating  liquors  are  sent  into  the 
state  C.  O.  D.,  they  may,  if  seised  by  the  state,  be 
reclaimed  by  the  buyer,  if  not  liable  to  confisca- 
tion, since  the  title  passed  when  the  bargam  was 
struck,  subject  to  the  vendor's  lien,  so  as  to  give 
the  buyer  a  right  of  property  in  the  liquors.  State 
T.  Intoxicating  Liquors,  78  Me.  878. 

Conversely  it  is  held  that— 

The  title  to  liquor  sold  in  retail  quantities  and 
shipped  C  O.  D.  remains  in  the  seller  until  it  is  de- 
livered and  the  price  paid,  so  as  to  make  the  seller 
liable  for  a  violation  of  the  liquor  laws,  if  he  is  not 
licensed  to  sell  in  the  place  at  which  the  delivery 
Is  made.  United  States  v.  Shriver,  28  Fed.  Rep. 
184;  S.  C.  tub  nam.  People  v.  Shriver,  81  Alb.  L.  J. 
168,  Chicago  Legal  News,  Feb.  21, 1886. 

Goods  sent  C.  O.  D.  are  at  the  risk  of  the  vendor, 
although  sent  by  the  carrier  named  by  the  vendee. 
Baker  v.  Bouroicault,  1  Daly,  28. 

When  liquors  aro  sent  C  O.  D.,  the  carrier  is  the 
agent  of  the  consignor,  and  the  title  does  not  pass 
until  they  aro  delivered  and  paid  for.  State  v. 
Four  Jugs  of  Intoxicating  Liquor,  68  Vt.  140. 

The  fact  that,  goods  are  shipped  C  O.  D.  indi- 
cates an  intention  by  the  seller  to  retain  posses- 
sion, and  delivery  to  the  carrier  is  not  a  delivery 
to  the  buyer.    Wagner  v.  Hallack,  8  Colo.  178. 

The  decisions  may  be  partiy  reconciled  by  deter- 
mining who  directed  the  shipment. 

The  Judge,  in  delivering  the  opinion  m  United 
States  V.  Cline,  26  Fed.  Rep.  687,  recognizes  the  rule 
that  when  liquon  are  delivered  to  a  carrier  marked 
B2  L.  R.  A. 


C.  O.  D^  the  carrier  is  the  agent  of  the  seller,  and 
the  sale  is  not  completed  until  they  are  delivered 
and  the  price  paid. 

If  the  articles  shipped  are  manufactured  at  the 
order  of  the  purohaser,  the  mere  fact  that  they  are 
shipped  C.  O.  D.  will  not  prevent  the  manufacturer 
from  ooUecttng  for  his  services,  fligglns  v.  Mur- 
ray, 78  N.  Y.  262. ' 

f •  Effect  of  receipt  by  carrier  to  aatiafy  tlatuU  of 
froMis. 

There  is  no  sufficient  acceptance  to  take  the  case 
out  of  the  statute  of  frauds,  where  the  goods  are 
delivered  to  a  common  carrier,  who  is  designated 
by  the  buyer  but  not  expressly  authorised  to  accept 
them,  if  they  never  come  into  the  buyer*s  actual 
possession  and  he  never  sees,  examines,  or  exercises 
any  control  over  them  or  receives  the  bill  of  lading. 
Johnson  v.  Cuttie,  106  Mass.  447, 7  Am.  Rep.  646. 

A  delivery  of  goods  in  accordance  with  a  parol 
contract  to  a  general  carrier  not  designated  or 
selected  by  the  buyer,  does  not  constitute  such  a 
delivery  and  acceptance  as  to  satisfy  the  statute  of 
frauds.    Rodgers  v.  Phillips,  40  K.  Y.  619. 

If  the  statute  of  frauds  requires  acceptance  of 
the  goods,  receipt  by  a  carrier  designated  by  the 
buyer  Is  not  sufficient  to  show  aooeptanoe.  Fon- 
taine V.  Rush,  40  Minn.  14L 

Delivery  of  goods  to  a  general  ship,  although 
corresponding  closely  to  the  description  given  by 
the  buyer,  if  accompanied  by  a  bill  of  lading  in  the 
name  of  the  seller's  agent,  does  not  constitute  such 
an  acceptance  by  the  buyer  as  will  take  the  case 
out  of  the  statute  of  frauds.  Frostburg  Min.  Co. 
V.  New  England  Glass  Co.  9  Cush.  US. 

If  the  goods  are  to  be  sent  subject  to  the  buyer's 
approval,  a  delivery  to  the  carrier  will  not  be  suffi- 
cient to  take  the  case  out  of  the  statute  of  frauds. 
Rindskopf  v.  T>*Ruy  ter,  89  Mich.  1, 88  Am.  Bep.  84a 

The  fact  that  the  buyer  designates  a  particular 
carrier  for  the  transportation  of  the  goods,  does  not 
empower  him  to  accept  them  so  as  to  take  the  case 
out  of  the  statute  of  frauds.  Jones  v.  Meohanics* 
Rank,  28  Md.  287, 96  Am.  Dec.  638. 

The  shipment  on  board  a  vessel  selected  by  the 
vendor,  and  the  signature  of  a  bill  of  lading  mak- 
ing the  goods  deliverable  to  the  vendee's  agent 
though  a  sufficient  delivery  t6  support  an  action 
for  goods  sold  and  delivered,  is  not  sufficient  to 
make  a  binding  contract  within  the  statute  of 
frauds.  Meredith  v.  Meigh,  2BI.4kRL364,2SL.J. 
Q.  a401,17Jur.648. 

Where  goods  were  verbally  ordered,  with  no  or- 
der given  as  to  the  manner  of  sending,  the  delivery 
to  the  carrier  directed  to  the  purohaser  was  not 
sufficient  to  take  tiie  case  out  of  the  statute  of 
frauds  so  as  to  pass*  the  title  to  the  purohaser  and 
prevent  the  seller  from  maintaining  an  action 
against  the  carrier  for  their  loss.  Coats  v.  Cbap- 
Ud,  2  6ale& D.  652,8 Q.  R  488, 6  Jur.  1123. 

A  delivery  of  goods  on  board  a  ship  chartered  by 
the  buyer  is  not  sufficient  to  take  the  case  out  of 
the  statute  of  frauds.  Acebal  v.  Levy,  10  Ring. 
878. 4  Moore  4k  8. 217. 

The  receipt  by  the  carrier  of  goods  under  a  parol 
contract  for  sale,  to  be  transported  to  the  buyer, 
does  not  constitute  such  an  acceptance  as  to  take 
the  case  out  of  the  statute  of  frauds,  if  the  carrier 
was  not  specially  authorised  to  accept  it  so  as  to 
bind  the  buyer.  Atherton  v.  Newhail,  128  I 
14U  26  Am.  Rep.  47. 
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moD  carrier  of  tbe  goods,  properly  addressed 
to  the  vendee,  is  a  delivery  to  tbe  veodee,  sub- 
ject to  the  vendor's  right  of  stoppage  in 
trantitu,  and  to  the  vendee's  right  to  reject  for 
nonconformity  to  the  contract.  Brawn  v. 
Hcdgmm,  2  Campb.  87;  Button  v.  8olomon»on, 
3  Bos.  &  P.  682;  DunUp  v.  Lambert,  6  Clark 


&  F.  800;  Fragano  v.  L(mg,  4  Bam.  ft  0.  219s 
Dams  V.  Peck,  8  T.  R.  380;  Krulder  v.  Eai- 
9on,  47' N.  Y.  36,  77  Am.  Rep.  402;  Witoo9 
Silver  Plate  Co,  v.  Qreen,  72  N.  Y.  17;  8pen* 
eer  v.  Hale,  80  Yt.  816,  73  Am.  Dec.  809; 
Stanton  v.  Eager,  16  Pick.  467;  Hunter  v. 
Wright,  12  Allen,  648;  HaU  v.  Sichardeon,  16 


Mere  authority  to  receive  goods  for  tvansporta- 1 
tloa  carries  no  Implied  authority  to  aeoepc  them  so 
4U  to  satisfy  tbe  statute  of  frauds.   AUard  v. 
Oreasert,  61  N.Y.I. 

And  the  irreat  weight  of  authority  Is  that  deliv- 
ery to  a  carrier  is  not  sufficient  to  take  the  case 
out  of  the  statute  of  frauds.  Oaulkins  v.  Hellman,  * 
47  N.  Y.  449, 7  Am.  Bep.  461;  T^ngeman  v.  Stevens 
h  N.  Y.  Leff.  Ohs.  19;  Sherman  v.  WiUiams,  4  N.  Y. 
Week.  Dig.  415;  Billin  v.  fienkel,  9  Colo.  804;  Sim- 
mens  Hardware  Ck>.  v.  Mullen,  88  Minn.  196;  Nor^ 
man  v.  Phillips,  14  Mees.  &  W.  277,  14  L.  J.  Bxch. 
^OS,  9  Jur.  882;  Riokard  v.  Moore,  88  L.  T.  N.  8.  841; 
Tower  v.  Tudhope,  87  TT.  C.  Q.  B.  200;  Smith  v.  Hud- 
son, 6  Best  &  8. 481, 84  L.  J.Q.  B.146,llJur.  N.  8. 
•ess,  12  li.  T.  N.  8.  877,  18  Week.  Bep.  688;  Hart  v. 
Bush,  Bl.  B1.  &  El.  494, 27  K  J.  Q.  B.  27U  4  Jur.  N. 
8.  688;  Nicholson  v.  Bower,  1  Bl.  &  El.  172, 28  L.  J. 
•Q.  B.  97,  6  Jur.  N.  8.  246:  Lloyd  v.  Wright,  26  Ga. 
216;  Denmead  v.  Glass,  80  Ga.  687;  Hauaman  v. 
Nye,  62  Ind.  486, 80  Am.  Bep.  199;  Keiwert  v.  Meyer, 
42  Ind.  667, 80  Am.  Bep.  206;  Maxwell  v.  Brown,  89 
Me.  96, 63  Am.  Bep*  606;  Grimes  v.  Van  Vechten«  20 
Mich.  410:  Smith  v.  Brennan,  62  Mich.  840. 

But  in  Hart  v.  Sattley,  8  Gampb.  688,  it  was  de- 
cided that  if  the  delivery  Is  to  a  carrier  who  has 
been  in  the  habit  of  receiving  and  transporting 
goods  from  the  buyer  to  the  seUer,  the  carrier  must 
be  considered  as  having  been  constituted  by  the 
buyer  bis  acrent  to  aooept  the  goods  within  the 
tstatute  of  frauds. 

Hart  V.  Sattley  was  recognized  as  authority  In 
flortweli  V.  Hughes,  1  Curt.  G.  C.  244. 

And  tt  has  been  held  in  Vermont  that  delivery  to 
«  carrier  selected  and  named  by  the  purchaser  and 
thebr  aooeptance  by  him  constitutes  a  sufficient  re- 
ceipt and  acceptance  to  take  a  parol  sale  out  of  the 
statute  of  frauds.  Spencer  v.  Hale,  80  Vt.  814,  78 
Am.  Beo.  809;  Strong  v.  Dodds,  47  Vt.  848. 

The  buyer  will  not  be  permitted  to  set  up  the 
statute  of  frauds  to  defeat  the  action  if  the  goods 
are  placed  on  the  vessel  accordfngr  to  his  directions 
and  are  afterwards  taken  possession  of  by  him  and 
treated  as  his  own.   Goddard  v.  Demerritt,  48  Me. 

ai. 

In  Morton  v.Tlbbett,  16 Q.  R  428, 19 L.  J.Q.  B.  882, 
14  Jur.  669,  the  buyer  had  purchased  wheat  by 
sample  and  directed  it  to  be  sent  to  Mm  by  carrier. 
It  was  so  sent  and  he  took  the  sample  and  after  its 
arrival  attempted  to  seU  it  by  the  sample,  and  the 
court  held  that  whether  or  not  the  delivery  to  the 
carrier  was  sufficient,  his  acts  of  ownership  subse- 
quently were  evidence  from  which  a  Jury  might 
find  aooeptance  sufficient  to  take  the  case  out  of 
the  statute  of  frauds. 

A  letter  to  the  seller,  '*Iliave  spoken  to  Warner 
and  hired  him  to  freight**  the  goods  down  the  river. 
**Yoa  will  please  deUver  them  to  him,"— is  a  suffi- 
«ient  appointment  of  Warner  as  agent  to  receive 
delivery  within  the  statute  of  frauds.  Thompson 
V.  Menok,  4  Abb.  App.  Dec.  400. 

Where  there  was  a  parol  contract  for  the  sale  of 
bay,  to  be  delivered  on  a  banre,  of  which  the  buyer 
was  half  owner,  and  he  directed  his  partner  to  go 
with  the  barge  to  receive  the  hay,  the  trial 
court  held  that  there  was  a  sufficient  aooeptance 
when  the  hay  was  placed  upon  the  barire  to  take 
ihe  case  out  of  tbe  statute  of  frauds,  and  the  appel- 
late court  held  that  the  correctness  of  this  holding 
was  not  questioned  in  such  a  way  that  it  could  be 
passed  upon  on  appeaL  Silver  v.  Bowne,66  N. Y.660. 
^2  L.  R.  A. 


But  a  mere  request  of  the  person  in  whose  hands 
the  property  is  to  see  that  it  is  delivered  and  meas- 
ured up  properly,  accompanied  by  a  request  to 
send  it  by  a  certain  boat,  does  not  make  a  delivery 
to  the  boat  a  sufficient  acceptance  to  take  the  case 
out  of  the  statute  of  frauds.  Astey  v.  Emery,  4 
Maule  4k  8. 262. 

The  acceptance  and  dealing  with  the  bill  of  lad* 
inir  may  also  constitute  an  acceptance  within  the 
statute  of  frauds.  Gurrie  v.  Anderson,  2  EL  &  BL. 
6eS,29Ii.  J.Q.B.  87,6  Jur.  N. 8. 442,  8Week.Bep. 
274. 

Although  delivery  of  a  bill  of  lading  at  the  buy* 
er's  office  from  which  he  is  absent  on  account  of 
sickness,  and  which  he  returns  as  soon  as  he  is  noti- 
fied of  its  presence.  Is  not  a  sufficient  acceptance  of 
the  goods  to  take  the  case  out  of  the  statute  of 
frauds.    Qulntard  v.  Bacon,  99  Mass.  186. 

If  the  buyer  selects  the  particular  goods  and 
specifies  the  carrier  to  whom  they  are  to  be  deliv« 
ered,  a  delivery  to  and  receipt  by  the  carrier  wUl 
constitute  such  an  acceptance  as  to  take  the  case 
out  of  the  statute  of  frauds.  Glen  v.  Whitaker,  61 
Barb.  461. 

And  after  the  buyer  has  accepted  the  goods  de- 
livery to  a  carrier  designated  by  the  buyer  will 
constitute  such  a  delivery  and  acceptance  as  will 
take  the  case  out  of  the  statuie  of  frauds.  Cross  v* 
G*Donnell,  44  N.  Y.  661, 4  Am.  Bep.  72L 

And  a  delivery  of  iroods  to  a  carrier  is  a  delivery 
to  a  buyer,  though  the  carrier  was  not  designated 
by  him,  so  as  to  take  the  case  out  of  the  provisions 
of  a  statute  of  frauds,  providing  that  the  sale  shall 
be  void  inUr  aUa  when  no  part  of  the  property  is 
delivered.  Bullock  v.  Stcherge,  4  McCrary,  184,  18 
Fed.  Bep.  844;  LiKgett  &  M.  Tobacco  Co.  v.  Collier 
aowa)  Oct.  9. 1886. 

g.  BitflU  to  mainUiin  aetUmm 
There  is  no  definite  rule  on  which  all  the  courts 
a«ree  as  to  who  is  the  proper  one  to  maintain  an 
action  for  nondelivery  of  the  goods  or  their  loss 
while  in  transit.  Actions  have  been  brought  by 
consignor,  b^  consignee,  and  by  owner,  and  in 
most  instanceslsomethinff  in  the  facts  of  the  case 
has  made  the  action  proper  so  that  many  of  the 
decisions  are  simply  to  the  effect  that  the  one  who 
brought  the  action  could  maintain  it  without  at- 
tempting to  settle  definitely  thatit  oould  have  been 
maintained  by  no  one  else. 


Owner  may  sua. 

The  owner  should  bring  the  action,  and  tbe  con- 
signee is  presumed  to  be  the  owner  in  the  absence 
of  proof  to  the  contrary.  Cougar  v.  Galena  4k  C 
U.K  Co.  17  Wis  477.' 

If  the  bill  is  general  to  A.,  and  the  invoice  only 
shows  that  they  are  upon  account  of  B.,  the  prop- 
erty is  in  A.  and  he  must  bring  the  action.  Bvans 
T.  Mariett  1  Ld.  BayuL  871, 12  Mod.  156, 8  Salk.  290. 

If,  by  the  bill  of  lading,  the  goods  are,  to  be  de- 
livered to  A.  to  the  use  of  B.,  &  is  the  owner  and 
must  brlnff  the  action.   Ibid. 

In  an  action  by  the  owner  of  iroods  lost  in  transit, 
a  prior  recovery  by  the  consirnor  is  no  defense. 
Coombs  V.  Bristol  4k  B.B.  Co. 8  Hurlst.  4k  N.l«27 
L.  J.  Bxch.  269. 

BilfiU  of  eonetgnor. 
If  the  consignor  Is  the  owner  of  the  goods  hm 
may  maintain  the  suit.         ^ 
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Md.  896,  77  Am.  Dec.  803;  Magrudery.  Oage, 
88  Md.  844,  8  Am.  Rep.  177;  1-  BeDJamin, 
Sales,  §§  161, 181;  Story,  Sales,  §  806;  2  Kent, 
Com.  499. 

The  distinction  is  made  In  some  of  these 
cases  that,  in  order  to  give  to  the  delirery  to 
the  carrier  the  effect  of  a  delivery  to  the  buyer. 


t)ie  carrier  must  be  selected  or  named  by  th» 
buyer.  When  the  contract  of  the  manufact- 
urer is  simply  to  make  the  goods  at  an  agreed 
price,  he  has  fully  executed  the  agreement  on 
his  part  when  the  goods  are  produced  at  his 
factory,  ready  to  be  delivered  on  demand.  In 
that  case,  however,  he  is  not  authorized  by  the- 


ir, by  the  contract,  the  title  did  not  pass  to  the 
coDsliniee.  the  consiffnor  Is  the  proper  person  to 
sue  for  the  loss  of  the  goods.  Madison,  L  &  P.  B. 
Co.  V.  Wbitesel,  11  Ind.  66. 

The  oonsijrDor  may  show  that  the  goods  belonfred 
to  himself  and  not  to  the  oonslRmee,  for  the  par- 
pose  of  maintaininir  an  action  against  the  carrier 
for  their  loss.    Harrtoon  v.  Bizson,  4  Blackf .  SSB. 

If  goods  are  forwarded  for  sale  on  approval,  the 
action  for  their  loss  must  be  brought  by  the  con- 
signor.   Swain  V.  Sheplierd,  1  Mood.  &  B.  288. 

If  there  is  such  fraud  in  the  case  that  there  has 
been  no  sale,  the  delivery  to  the  carrier  will  not 
pass  the  title  out  of  the  shipper  so  as  to  prevent  his 
bringing  action  for  a  wrong  delivery*  -Duff  v. 
fiudd.  8  Brod.  it  B,  117, 6  Moore,  468. 

If  the  shipment  is  made  at  the  risk  and  for  the 
account  of  the  consignor  he  must  bring  an  action 
for  the  loss.    Sargent  v.  Morris,  8  Bam.  &  Aid.  277. 

If  the  consignor  is  the  owner  of  property  and 
the  consignee  merely  bis  agent,  the  suit  for  its  de- 
struction is  properly  brought  In  the  name  of  the 
consignor.    Price  v.  Powell,  8  N.  Y.  822. 

If  the  consignor  brings  suit,  he  must  show  by  his 
complaint  that  he  was  the  owner  of  the  property 
rather  than  the  consignee.  (Pennsylvania  Co.  ▼. 
Holderman,  08  Ind.  18. 

Conversely  it  has  been  held  that  if  the  goods  are 
shipped  under  a  bill  of  lading  stating  that  it  is  by 
order  and  on  account  of  the  consignee,  the  con- 
signor cannot  maintain  an  action  for  their  loas. 
Brown  V.  Hodgson,  £  Gampb.  87. 

So  delivery  of  goods  to  a  boatman  in  response  to 
an  order  to  ship  them  f)ia  canal  passes  the  title  to 
the  buyer  so  as  to  prevent  the  seller  from  main- 
taining an  action  in  his  own  name  for  their  loss. 
Krudier  v.  EUison,  47  K.  Y.  80. 

So  a  mere  agent  who,  in  pursuance  of  his  duty, 
consigns  property  to  His  principal,  the  true  owner, 
has  no  sufBcient  title  after  the  property  has  been 
delivered  to  the  carrier  to  maintain  an  action  for 
its  loss.  Thompson  v.  Fargo,  49  N.  Y.  188, 10  Am. 
Bep.842. 

It  is  generally  held  that  the  consignor  may 
maintain  suit  on  the  carriage  contract  although  he 
is  not  the  owner  of  the  property. 

In  Davis  t.  James,  6  Burr.  8080,  in  which  the 
shipper  delivered  the  goods  to  the  carrier  to  be 
transported  to  the  consignee  and  himself  paid  the 
freight,  the  court  held  that  he  might  bring  an 
action  on  the  agreement  between  himself  and  the 
carrier,  in  case  the  goods  were  lost. 

In  Moore  V.  Wilson,  IT.  B.  660,  an  action  was 
brought  against  the  carrier  by  the  consignor  wit  n 
an  allegation  that  the  hire  was  to  be  paid  by  the 
plaintiff,  and  the  oourt  held  that  proof  that  it  was 
to  be  paid  by  the  oonslgnee  was  no  variance  because 
the  consignor  was  in  law  liable. 

Where  a  laundress  sent  linen  which  she  had 
washed  to  the  owner  by  a  carrier  whom  she  paid, 
she  was  held  entitled  to  maintain  an  action  for  its 
loss.  Freeman  v.  Birch,  1  Nev.  &  M.  420, 8  Q.  B.  488, 
note. 

In  case  goods  are  lost  in  transit,  the  oonsignor 
may  bring  action,  if  he  has  made  a  special  con- 
tract for  their  carriage  with  the  carrier.  Dunlop 
▼.  Lambert,  6  dark  &  F.  600. 

The  suit  may  be  brought  by  the  one  with  whom 
the  carriage  conti-act  was  made.  Mead  t.  South 
Eastern  R.  Co.  18  Week.  Rep.  786. 

If  the  contract  is  made  by  the  shipper  and  freight 
22L.R.A. 


I  paid  by  him,  he  may  maintain  an  action  in  his  own. 
name  for  failure  to  deliver  according  to  the  bill  of 
lading.    Joseph  v.  Knox,  8  Campb.  380. 

If  the  shipper  guarantees  payment  of  freight 
and  makes  special  agreement  for  the  carriage^, 
action  may  be  brought  for  their  nondelivery  by 
the  oonsignor  with  whom  the  contract  was  made*, 
or  by  the  consignee,  who  is  the  owner  of  the  goods. 
Stafford  v.  Walter,  67 10. 88. 

In  Goodwyn  v.  Douglas,  Cheves,  L.  174,  it  is  said 
that  if  the  vendor  pays  the  freight  and  voluntarily 
takes  on  himself  the  selection  of  the  carrier  and 
mode  of  conveyance,  he  must  stand  the  risk  of  loesi 
and  may  maintain  an  action  against  the  carrier 
therefor. 

A  shipper  of  goods  who  has  contracted  for  their 
safe  conveyance  may  sue  for  injuries  thereto  ii» 
transportation,  although  the  title  has  vested  in  the- 
consignee.  Hooper  v.  Chicago  &  N.  B.  Co.  27  Wia» 
81, 9  Am.  Uep.  488. 

It  seems,  however,  that  the  existence  of  a  caiw 
riage  contract  is  not  in  all  oases  conclusive.  For 
it  has  been  held  that  an  action  founded  on  a  bill  of 
ladmg  should  be  brought  by  the  shipper  witl> 
whom  the  contract  was  made,  or,  if  the  oonslgoee- 
was  the  actual  owner  of  the  goods,  it  may  be- 
brought  by  him.  Bows  v.  Cobb,  18  Barb.  810, 10  N* 
Y.  Legal  Obs.  16L 

But  some  of  the  cases  are  strong  in  favor  of  the- 
shlpper.  Thus  the  shipper  named  in  a  bill  of  lad- 
ing may  sue  the  carrier  for  injury  to  the  goods- 
while  in  transit,  although  all  the  interest,  general 
or  special,  has  passed  to  the  consignee.  Blanchard- 
y.Page,8Gray,28L 

When  carrying  goods  from  seller  to  purchaser*, 
if  there  is  nothing  in  the  relation  of  the  several 
parties  except  what  arises  from  the  fact  that  the 
seUur  commits  the  goods  to  the  carrier  as  the- 
ordinary  and  convenient  mode  of  transmission  and 
delivery  in  execution  of  the  order  uf  sale,  the  em* 
ployment  is  by  the  seller  and  aotions  based  upoa 
the  contract  may  be  in  the  name  of  the  consignor. 
If,  however,  the  purchaser  designates  the  carrier* 
making  him  his  agent  to  receive  and  transmit  the- 
goods,  or  if  the  sale  is  complete  before  delivery  to- 
the  carrier  and  the  seller  is  made  the  agent  of  th# 
purchaser  in  respect  to  the  forwarding  of  them« 
the  contract  of  service  may  be  held  to  be  with  the- 
purchaser,  and  he  alone  would  be  entitled  to  main- 
tain an  action  for  breach  of  the  carriage  contract* 
Finn  y.  Western  B.  Co.  112  Mass.  624, 17  Am.  Bep. 
128. 

SuUhueomUfMe, 

If  goods  by  bill  of  lading  are  consigned  to  A,  A. 
IS  the  owner  and  must  bring  the  action  against  the- 
master  of  the  ship,  if  they  are  lost.  Evans  v.  Mar- 
lett,  1  Ld.  Baym.  271, 18  Mod.  166,8  Salk.  290. 

A  consignee  to  whom  property  has  been  shipped 
in  satisfaction  of  prior  advances,  or  who  accepts  s 
draft  for  the  value  of  the  goods,  acquires  the  ab- 
solute title  so  as  to  enable  him  to  sue  upon  the  biU 
of  lading.    Dows  v.  Cobb,  18  Barb.  810. 

Consignees  of  goods  and  holders  of  the  bill  of 
lading  who  have  made  advances  upon  it  have  an 
interest  or  property  in  the  goods  which  will  entitle 
them  to  maintain  an  action  against  the  carrier  for 
breach  of  the  contract.  Adams  v.  Bissell,  88  BarU 
888. 

If  goods  are  delivered  to  a  carrier  to  be  delivered* 
by  him  to  a  third  person  and  the  goods  are  lost,  the- 


Digitized  by  ^OOQ IC 


1808. 


Ramset  ft  GoRB  Mfg.  Go.  y.  Relsba. 


429 


▼endee  to  deliver  them  for  transportation. 
But  when  the  purchaser  instructs  the  vendor 
to  send  the  goods  to  him  It  does  not  appear 
bow  It  makes  any  difference  In  the  rule  appli- 
cable to  the  case  whether  he  names  the  carrier 
•or  not.  If  the  carrier  Is  not  specified,  the 
vendor,  acting  In  this  respect  under  the  order 
«f  the  purchaser  to  forward  the  goods,  la  his 


agent  In  the  selection  of  the  carrier,  and  in 
either  case  "the  carrier  is,  In  contemplation  of 
law,  chosen  by  the  purchaser.  In  this  ease 
the  purchasers  expressly  instructed  the  plain- 
tiff to  send  the  goods  from  New  Hampshire 
to  Paterson.  When  the  goods  passed  out  of 
the  possession  of  the  plaintiff  into  the  hands 
of  the  carrier,  who  must  be  regarded  as  the 


^onflifirnee  only  oan  bring  the  motion.    Snee  ▼.  Pres- 
«ott,lAtk.2<6. 

The  buyer  may  maintain  an  action  for  the  loss 
«f  sroods  shipped  under  an  order,  *to  dtepatch  the 
SOodB  on  InBuranoe  being  efPeoted.  Terms  three 
moDths*  credit  from  time  of  arrivaL**  Fragano  t. 
Long,  4  Bam.  ft  C.  210, 6  Dowl.  ft  A.  £88. 

Tbe  consignee  has  such  an  interest  as  to  enable 
him  to  maintain  an  action  for  the  nondelivery  of 
the  goodB  if  there  is  no  evidence  of  ownership  in 
<the  consignor.   Arbuokie  v.  Thompson,  87  Pa.  170. 

In  Anderson  v.  dark,  2  Bing.  20,  in  which  accord- 
tog  to  a  custom  of  dealing  between  the  parties, 
goods  were  shipped  consigned  to  plaintiff  against 
which  a  draft  was  drawn  which  plaintiff  refused 
to  pay  and  thereupon  the  carrier  by  direction  of 
the  shipper  redelivered  the  goods  to  the  shipper, 
the  plaintiff  was  held  entitled  to  maintain  an  action 
for  tbe  nondelivery. 

The  consignees  are  to  be  held.  In  the  absence  ot 
4iny  showing  to  the  contrary,  to  have  such  an  In- 
terest In  the  consignment  as  to  enable  them  to 
maintain  an  action  for  Its  nondelivery.  Tronson 
T.  Dent,  88  Eng.  L.  ft  Eq.  4L 

If  the  eroods  are  conALgned  without  reservation 
•on  the  part  of  the  consignor,  the  consignee  Is  the 
proper  party  to  bring  an  action  for  their  loss. 
Meicbaut's  Despatch  Transp.  Oow  v.  Smith,  78  IlL 
942. 

The  consignees  are  entitled  to  maintain  an  action 
-for  the  loss  of  the  goods.  D^AnJou  v.  Deagle,  8 
Harr.  ft  J.  206:  Armentrout  v.  St.  Louis,  K.  a  ft  N. 
B.00.  IMo.  App.188. 

Tbe  party  to  whom,  by  the  terms  of  the  bill  of 
lading,  the  property  is  to  be  delivered,  may  main- 
tain replevin  therefor.  Powell  v.  Bradlee,  9  Gill  ft 
^.276. 

If  the  goods  are  bought  and  paid  for  and  the  bill 
-of  lading  executed  to  the  vendor  acknowledsrlng 
^he  receipt  of  tbe  goods  to  be  conveyed  to  the  ven- 
<4ee,  the  contract  of  transportation  Is  In  legal  effect 
with  tbe  vendee,  and  he  may  sue  for  the  nonde- 
livery of  the  goods.  Gwyn  v.  Biohmond  ft  D.  B. 
€o.  86  N.  C.  429, 89  Am.  Bep.  708. 

The  consignee  named  In  the  bin  of  lading  Is  pre- 
sumed to  be  the  owner  of  the  property,  and  In  the 
Jibseoce  of  evidence  to  control  the  effect  of  that 
document,  be  Is  entitled  to  maintain  an  action  In  his 
«wn  name  against  the  carrier  for  the  loss  of  tbe 
jroods.  Lawrence  v.  Mlntum,  68  XT.  S.  17  How.  100, 
26  L.  ed.  58. 

If  the  goods  are  shipped  for  the  account  and  risk 
of  the  consignee,  he  paying  freight,  and  it  Is  so  ex- 
pressed in  the  Invoice  and  bill  of  lading,  the  dellv* 
•ery  to  the  carrier  passes  the  title  to  him  and  he 
Alone  can  sue  if  they  are  not  delivered.  Potter  v. 
Lansing,  1  Johns.  216, 8  Am.  Dec  810. 

In  Dawes  v.  Feck,  8  T.  B.  880. 8  Esp.  12,  the  court 
-lield  that  If  the  seller  delivers  the  goods  to  the  car- 
rier according  to  the  direction  of  the  buyer,  tbe 
buyer  is  the  one  to  maintain  the  action,  in  case  the 
«oods  are  lost  Cases  in  which  actions  had  been 
maintained  by  the  shipper  were  distinguished,  and 
it  was  not  disputed  that  the  consignor  might  sue. 
and  under  those  droumstances  the  carrier  would 
not  be  permitted  to  plead  as  a  bar  a  former  re- 
•eovery  by  a  stranger  in  the  person  of  a  consignee, 
4Uid  that  the  result  might  be  a  double  recovery 
against  the  carrier. 
1B8L.R.A. 


.  Ctoods  delivered  to  a  carrier  under  an  arrange- 
ment that  the  consignee  should  receive  them,  pay 
the  freight  and  apply  the  proceeds  of  the  sale  In 
payment  of  prior  advances  in  the  ordinary  course 
of  trade,  are  so  far  in  the  Ipoeseeslon  of  the  con- 
signee that  he  alone  oan  maintain  an  action  for 
their  wrongful  conversion.  Wetael  v.  Power,  6 
Mont  214. 

A  factor  dsZ  orsdere  who  has  made  advances  upon 
goods  oonsignedto  him  for  sale  has  a  lien  upon  the 
goods  and  may  maintain  an  action  against  the  car- 
rier for  nondeUvery.  Holbrook  v.  Wight,  24 
Wend.  109, 86  Am.  Deo.  007. 

So  the  purchaser  to  whom  the  goods  have  been 
shipped  in  accordance  with  his  order  is  the  proper 
one  to  name  as  owner  In  an  indictment  for  their 
theft   Walker  V.  State,  9  Tex.  App.  89. 

But  some  cases  have  held  that  If  the  title  was 
not  in  the  consignee  he  oonld  not  sue. 

A  mere  oon^gnee  having  no  Interest  In  the 
goods  consigned  cannoi/malntaln  an  action  against 
the  carrier  for  an  Injury  to  the  goods  during  the 
voyage.   Ogden  v.  Ooddlngton,  2  B.  D.  Smith,  817. 

The  presumption  arising  from  the  bUl  that  title 
has  vested  in  the  oonsignee  and  that  lie  should 
properly  bring  an  action  for  Ices  of  the  property 
may  be  subject  to  explanation  and  removable  by 
proof.   Jonesv.Stan8,6Port  (AhDlSS. 

U  the  contract  Is  within  the  statute  of  finuds,  a 

mere  delivery  to  the  carrier  will  not  vest  title  in 

the  consignee,  so  as  to  enable  him  to  sue  for  loss  of 

'  the  goods.   Ooombs  v.  Bristol  ft  B.  B.  Co.  8  Hurlst 

ft  N.  610,  27  L.  J.  Bxoh.  40L 

In  Alabama  G.  S.  B.  Co.  v.  Mount  Vernon  Oo.,  84 

Ala.  178,  it  is  said  that  If  tbe  blU  of  lading  Is  taken 

I  in  the  name  of  a  seller  and  attached  to  a  draft  the 

I  title  is  presumptively  retained  In  the  seller,  and 

{ payment  of  tbe  draft  by  the  purchaser  after  the 

loss  of  the  goods  does  not  vest  title  In  him  so  as  to 

enable  him  to  sue  the  carrier  for  their  loss. 

Other  cases  have  recognized  a  right  In  the  con- 
signee  to  sue  although  the  titie  was  shown  to  be  in 
another  person. 

The  consignee  may  bring  an  action  for  the  loss 
of  the  goods,  althougli  the  shipment  was  upon  ac- 
count of  the  consignor  who  also  paid  the  freight. 
GriflBth  V.  Ingledew,  8  Serg.  ft  B.  429, '9  Am.  Dea 
444. 

Tbe  consignee  of  goods  may  sue  the  common 
carrier  for  their  loss,  although  another  person  was 
the  owner  of  them.  Southern  Bxp.  Co.  v.  Arm- 
stead,  60  Ala.  8Ba 

AdminMy  nstta. 

In  admiralty,  the  consignee  may  sue  for  breach 
of  the  carriage  contract  McKlnlay  v.  Morrish,  88 
U.  8. 21  How.  866, 10  L.  ed.  104. 

The  assignee  of  a  bill  of  lading  may  maintain  a 
libel  In  admiralty  In  his  own  name  for  the  loss  of 
the  goods.  The  Vaughan  and  Telegraph,  81  U.  B. 
14Wa]l.268,20L.ed.  807. 

The  title  to  goods  sold  on  credit  and  delivered  to 
a  carrier  marked .  with  the  Initials  of  the  buyer 
and  Insured  at  his  risk,  consigned  to  third  parties 
at  an  intermediate  port  to  be  by  them  transshipped* 
has  passed  out  of  the  seller  so  that  he  cannot  main- 
tain a  libel  in  his  own  name  for  their  loss.  Blnm 
V.  Oaddo,  1  Woods,  C.  0.  84.  H.  P.  F. 
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agent  of  the  porchasers  to  ttansport  them,  the 
transfer  of  the  title  to  the  purchasers  became 
complete,  and  all  the  rights  of  ownership  in 
them  passed  to  the  purchasers.  If  the  carrier 
had  converted  the  goods  to  his  own  use,  the 
defendants  could  have  maintained  an  action 


for  them;  or  if  there  had  been  a  loss  in  transit 
it  would  have  fallen  on  them. 

In  my  opinion,  therefore,  the  vendor  was 
entitled  to  recover  the  conlract  price,  and  (/4# 
judgment  below  should  be  afflrmed. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


STATE  of  West  Virginia,  Pljf.  in  Err., 

«. 

W.  H.  FLANAGAN. 


(. 


.W.  Va.. 


.) 


*A  party  residincf  in  Doddridite  oounty 
sends  a  postal  eard  through  the  mail 
to  a  licensed  wholesale  liquor  dealer 

doliiK  buslnefls  as  such  in  Wood  county,  directing 
a  iMickaffe  of  whiskey  to  be  sent  him  by  express 
0.  O.  D.  The  order  thus  sent  having  been  re- 
ceiyed  in  Wood  county,  and  haying  been  com- 
plied with  by  deliyering  the  package,  marked  *'G. 
O.  D.  ,**  addreeeed  to  the  purchaser  in  Doddridge 
county,— Held,  that  under  the  circumstances  the 
sale  was  made  in  Wood  county,  and  said  whole- 
sale merchant  was  not  liable,  under  indictment 
in  Doddridge  county,  for  retailing  liquors  with- 
out license  In  Doddridge  county. 

(Jone  21, 1988.) 

ERROR  to  the  Circuit  Court  for  Doddridge 
County   to  reyiew   a  judgment  of  not 
euilty  after  trial  of  an  indictment  against 
defendant  for  the  unlawful  sale  of  intoxicat- 
ing liquors.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  T.  B.  Riley,  Atty-Oen,,  for  the  State. 
Mr,  John  Bassel  for  defendant  in  error. 

Encflish*  P.,  delivered  the  opinion  of  the 
court: 

At  the  Noyember  term  in  the  year  1890,  W. 
H.  Flana^n  was  indicted  in  the  circuit  court 
of  Doddridge  county  for  unlawfully  selling 
spirituous  liquors  in  said  county  without 
haying  obtained  a  license  therefor  as  required 
by  law.  A  motion  was  made  to  quash  tne  in- 
dictment, which  was  overruled.  The  plea  of 
not  guilty  was  interposed.  Issue  was  joined 
thereon,  and  the  matters  arising  thereon  were 
submitted  to  a  jury,  which  resulted  in  a  ver- 
dict of  ''not  guilty,"  whereupon  the  attorney 
for. the  state  moved  the  court  to  set  aside  the 
verdict  of  the  jury,  and  grant  the  state  a  new 
trial,  because  said  verdict  was  contrary  to  the 
law  and  evidence,  which  motion  was  over- 
ruled, and  the  state  excepted,  and  tendered 
three  bills  of  exception,  which  were  signed, 
sealed,  and  saved  to  it,  and  made  a  part  of  the 
record  In  the  cause. 

The  facts  upon  which  said  indictment  was 
predicated,  and  about  which  there  appears  to 
be  no  controversy,  are  set  out  in  said  first  bill 
of  exceptions  as  follows :  On  the  17th  day  of 
September,  1890,  H.  McCally,  a  resident  of 

*Headnote  by  Bngush.  P. 


NOTB.— As  to  how  far  delivery  of  property  sold 
to  a  carrier  passes  title  to  the  vendee,  see  note  to 
preceding 
22L.R.A. 


West  Union,  Doddridge  county,  W.  Va.^ 
mailed  to  the  defendant,  W.  U.  Flanagan, 
a  duly  licensed  wholesale  and  retail  dealer 
in  spirituous  liquors  at  Parkersburg,  Wood 
county,  W.  Va.,  not  licensed  in  said  Dodd- 
ridge county,  a  written  order  or  postal  card 
to  send  him  (McCally)  one-half  gallon  of 
whiskey,  collect  on  deli  very  ;  that  said  defend* 
ant  received  said  order,  and  caused  said  spir- 
ituous liquors  so  ordered  to  be  packed  and  de- 
livered to  the  express  agent  at  Parkersburg, 
with  instructions  to  express  same  to  the  said 
McCally  at  West  Union,  C.  0.  D.,  or  collect- 
on  delivery,  to  West  Union :  that  the  same 
was  so  expressed  and  received  by  said  Mc- 
Cally at  West  Union  from  the  express  agent, 
B.  H.  Maulsby,  and  that  said  agent  returned 
the  price  of  said  liquor,  — $1. 50,  —paid  by  tho 
said  McCally  to  the  said  a^ent  at  West  Union, 
Doddridge  county,  to  the  said  defendant 
at  Parkersburg;  and  that  he  received  the 
same,  —which  were  all  the  facts  shown  in  evi- 
dence to  the  jury  on  said  trial,  and  tbereupoa 
the  prosecuting  attorney  of  Doddridge  county 
moved  the  court  to  instruct  the  jury  that 
under  the  state  of  facts  above  detailed,  recit- 
ing them,  if  they  believed  them  beyond  all 
reasonable  doubt,  they  must  find  the  defend- 
ant guilty  as  charged  in  the  indictment ;  but 
the  court  refused  to  give  said  instruction,  and 
the  state  excepted,  and  thereupon  the  defend- 
ant asked  the  court  to  instruct  the  jury  that, 
if  they  found  from  the  evidence  the  facts 
above  detailed,  the^  should  find  for  the  de- 
fendant, to  the  giving  of  which  instruction 
the  state  by  her  attorney  objected,  but  the 
court  overruled  said  objection,  and  gave  said 
instruction,  and  the  state  excepted  ;  and,  the 
jury  having  found  a  verdict  for  the  defend- 
ant, the  attorney  for  the  state  moved  to  set 
aside  the  verdict,  because  the  same  was  con- 
trary to  the  law  and  the. evidence,  which  mo- 
tion was  overruled,  judgment  was  rendered 
upon  the  verdict,  and  the  state  applied  for 
and  obtained  this  writ  of  error. 

The  action  of  the  court  with  reference  to 
said  Instructions  and  upon  said  motion  to  set 
aside  the  verdict  of  the  jury  is  assigned  and 
relied  upon  as  error.  In  order  to  reach  a  cor- 
rect conclusion  in  this  case,  it  is  necessary  ta 
determine  where  this  sale  was  made.  The  de- 
fendant is  charged  with  selling  spirituous- 
liquors  in  the  county  of  Doddridge,  without 
a  license,  and,  if  the  proof  shows  the  sale  to 
have  been  made  in  the  county  of  Wood,  he  is 
not  guilty  of  the  offense  charged,  and  should 
have  been  acquitted.  This  indictment  does 
not  charge  the  defendant  with  soliciting  or- 
ders for  whiskey  in  Doddridge  county,  and, 
if  it  did,  the  charge  would  not  be  sustained 
by  the  proof.  It  merely  charges  an  unlaw  f ul 
telling  without  a  license  in  .the^^unty^Jii 
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Doddridge.  Tlie  order  for  the  whiskey  was 
aent  by  oostal  card  through  the  mail.  The 
knowledge  that  the  whiskey  was  desired  was 
communu^ted  to  the  defendant,  Flanagan, 
by  the  postal  card  after  it  was  taken  from  the 
postoffice  of  Wood  coanty.  He  then  received 
tiie  order  in  Wood  county,  and  complied  with 
it  in  Wood  county,  by  packing  the  whiskey 
and  delivering  the  same  to  the  express  agent 
in  said  county.  It  is  true  the  package  was 
sent  C.  0.  D.,  but  that  only  authorized  the 
express  agent  to  receive  the  purchase  money 
on  delivering  the  package.  The  postal  card 
directed  the  package  to  be  sent  by  express, 
C.  O.  D.,  and  the  defendant,  Flanagan,  in 
pursuance  of  this  request,  delivered  the  same 
to  the  express  agent,  who  acted  in  a  dual 
capacity,  to  wit,  as  the  agent  of  McCally, 
the  consignee,  in  receiving  and  carrying  the 
package  to  its  destination,  and  as  the  agent 
of  Flanagan,  the  consignor,  in  collecting 
the  purchase  money,  hi  the  case  of  Oar- 
broM  V.  <>m.,  96  Pa.  449,  42  Am.  Rep.  650, 
which  is  cited  by  Judge  Green  in  the  case 
of  State  V.  Hughea,  22  W.  Ya.  765,  the  facts 
were  very  similar  to  those  in  the  case  we  are 
considering.  A  partv  was  indicted  for  sell- 
ing liquor  without  a  license.  The  defendant 
was  the  agent  of  a  wholesale  dealer  in  liq- 
uors, who  was  doing  business  in  the  ci^  of 
Erie,  and  as  such  took  orders  for  liquors  rrom 
parties  residing  in  Mercer  county ;  and  it  was 
neld  in  that  case  that  **  the  place  of  sale  is  the 
point  at  which  goods  ordered  are  set  apart  and 
delivered  to  the  purchaser,  or  to  a  common 
carrier,  who,  for  the  purposes  of  delivery, 
represents  him ;"  and  that,  under  the  circum- 
stances, the  sale  was  made  in  the  city  of  Erie, 
and  not  in  Mercer  county.  Again,  in  the 
case  of  Pilgreen  v.  State,  71  Ala.  868,  where 
whiskey  was  shipped  from  Galera  to  Colum- 
biana, 0.  O.  D. ,  the  court  held  the  place  of 
sale  to  be  Calera,  the  beginning  of  the  route. 
The  court  said :  **  All  the  dealings  between 
the  buyer  and  the  seller  were  at  Calera.  There 
the  offer  of  the  buyer  was  received,  accepted, 
and  acted  upon,  and  there  eveir  act  was  done 
which  it  was  intended  the  seller  diould  do. 
The  general  property  in  this  thing  sold  there 
passed  to  the  buyers  by  the  delivery  to  the 
carrier  of  his  own  appointment,  though  he 
could  not  entitle  himself  to  possession  until 
he  paid  the  price  to  the  carrier.  The  carrier 
was  his  agent  to  receive  the  thine  sold  at 
Calera,  and  was  the  agent  of  the  seller  to  re- 
ceive the  price.  .  .  .  The  general  prop- 
erty, however,  passed  to  the  buyer  by  the  de- 
livery to  the  express  company  at  Calera.  The 
risk  of  the  loss  then  passed  to  him,  though 
there  may  have  remained  in  the  seller  a  spe- 
cial property,  and  though  the  buyer  could 
not,  without  payment  of  the  price,  entitle 
himself  to  the  absolute  propertv  and  to  the  ac- 
tual possession. "  The  same  doctrine  is  laid 
down  in  the  case  of  Krulder  v.  EllUon,  47  K". 
Y.  86,  7  Am.  Rep.  402,  where  **  plaintiff,  a 
merchant  in  New  York,  received  from  N.  & 
T. ,  of  Rochester,  an  order  in  writing  for  cer- 
tain goods  to  be  sent  by  canal.  The  goods 
were  delivered  to  defendant's  common  car- 
riers upon  the  canal,  consigned  to  N.  &  T., 
S2L.R.A. 


pursuant  to  the  order.  The  goods  were  lost  en 
route.  It  was  held  that  upon  the  delivery  to 
the  carrier  the  title  passed  absolutely  to  the 
consi  j^nees,  subject  only  to  the  rieht  of  stop- 
page in  transitu ;  and  uie  plaintiff,  the  con- 
signor, could  not  maintain  an  action  for  their 
loss. "  In  Benjamin  on  Sales,  (sec.  862, )  the 
author  says :  ^In  1808,  in  the  case  of  Dutton 
V.  SolomoTuan,  8  Bos.  &  P.  682,  it  was  treated 
as  already  settled  law  that,  where  a  vendorde- 
livered  goods  to  a  carrier  by  order  of  the  pur- 
chaser, the  appropriation  is  determined,  the 
delivery  to  the  carrier  is  s  delivery  to  the 
vendee,  and  the  property  vests  immediately. " 
This  question  was  before  this  court  in  the  case 
of  State  V.  Hughes,  22  W.  Ya.  744,  above  re- 
ferred to,  and  it  was  held  in  that  case  that, 
where  orders  for  whiskey  were  solicited  by 
defendant,  who  resided  in  Wood  county,  in 
the  county  of  Taylor,  and  the  whiskey  to  fill 
these  orders  was  delivered  in  jugs  to  an  ex- 
press agent  in  Wood  county  for  transportation 
to  the  purchaser  in  Taylor  county,  who  re- 
ceived the  whiskev  in  Taylor  county,  and 
paid  the  express  charges,  and  subsequently 
paid  the  purchase  money  to  one  of  the  firm  ia 
Taylor  countv,  the  seller  could  not  be  in- 
dicted in  Taylor  county  for  selling  spirituous- 
liquors  without  license,  as  the  sales  were 
made  in  Wood  county,  when  the  iu^  were 
delivered  to  the  express  agent.  Until  then 
there  was  only  an  executory  contract  for  the 
sale  of  the  whiskey,  and  the  sale  became  com- 
plete and  the  property  in  the  whiskey  was 
transferred  to  uie  purchaser  when  it  was  de- 
livered to  the  express  agentfor  transportation, 
and  not  when  it  was  received  of  the  express 
agent  bv  the  purchaser.  Other  cases  might 
be  cited  to  show  that  this  sale  was  made  in 
Wood  county,  but  these  are  regarded  as  suf- 
ficient. In  Wood  county  the  proposition 
was  made  to  purchase  the  whiskey;  it  was 
there  accepted ;  and  the  goods  were  packed 
and  delivered  to  the  expressman,  the  ap- 
pointed agent  of  McCally,  in  Wood  county ; 
so  that  every  element  necessary  to  constitute 
a  valid  and  complete  sale  was  present  in  the 
county  of  Wood,  and  all  of  the  elements  were 
wanting  in  the  county  of  Doddridge,  so  far 
as  the  defendant,  Flanagan,  was  conoernei). 
To  hold  otherwise  would  prevent  a  whole- 
sale merchant  in  Wheeling,  Parkersburg,  or 
Charleston  from  shipping  liquors  in  response 
to  a  letter  or  telegram  from  a  neighboring 
county,  althouj^h  he  had  fully  complied  with 
the  law  licensing  him  as  a  wholesale  dealer,  . 
and  would  confine  his  wholesale  business  al- 
most exclusively  to  the  limits  of  his  own 
county.  Such  a  construction  does  not,  in  our 
opinion,  accord  with  either  the  letter  or  spirit 
of  the  law,  and,  entertaining  these  views 
upon  the  statement  of  facts  presented,  our 
conclusion  is  that  the  circuit  court  committed 
no  error  in  refusing  to  give  the  instruction, 
asked  for  by  the  state,  or  in  giving  the  in- 
struction asked  for  on  behalf  of  the  defend- 
ant, or  in  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial. 

For  these  reasons  (he  judgment  camplained  of 
muet  be  affl/rmed. 
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Mary  L.  TRIPPE,  Admrx.  etc.,  of  Frederic 
W.  Trippe,  Deceased,  Bespt., 

PROVIDENT  FUND  SOCIETY,  Appt. 
a40N.Y.28.) 

1«  The  "ten  6m,yn  from  the  date  of  either 
injury  or  death**  within  whioh  notice 
of  the  death  of  a  person  insored  bjr  an 
accident  policgr  must  be  siTen  <3oei  not 
begin  to  ran  from  the  date  of  ^Is  death  oooa- 
sioned  by  the  fail  of  a  building  which  he  oocupled, 
if  the  fact  of  his  death  is  not  known  until  the 
discovery  of  his  body,  but  begins  to  ran  when 
the  fact  of  death  is  known,— especially  where  the 
notice  of  death  is  required  to  contain  full  par- 
ticulars of  the  accident  and  injury. 

9.  BeceiwiniT  *ad  retaining  notice  of 
death  without  objection  and  call  for  further 
information,  besides  furnishing  blanks  for  proofs 
of  loss,  waives  the  objection  that  the  notice  was 
not  served  in  time. 

8*  The  auflleiencar  of  the  notice  of  death 
ie  a  question  of  lair»  where  it  depends  upon 
the  construction  of  an  accident  policy  to  deter- 
mine whether  the  time  runs  from  the  date  of 
death,  or  of  the  discovery  of  the  fact  of  death. 

(Kovember  28, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
a  General  Term  of  the  Superior  Court  for 
the  City  of  New  York  afflrminp  a  judgment  of 
e  trial  term  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  policy  of  accident  insurance.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  John  L.  Hill»  with  Mr.  Arthur  M« 
Sanders,  for  appellant: 

Where  the  policy  provides  a  definite  time 
for  the  preseniation  of  notice  of  accident  or 
injury  or  deaths  and  that  such  presentation 
flhall  be  a  condition  precedent  to  liability,  the 
failure  to  perform  the  condition  defeats  all  re- 
•course  on  the  policy,  no  matter  whether  death 
was  instantaneous  or  not. 

(kiuileyjR,  National  Ehnployers  Asaur.  Aw).  1 
Cab.  &£1.  597;  Gamble  y.  Accident  Ins.  Co,  4 
Ir.  C.  L.  Rep.  204:  FaUon  ▼.  Employers  Lia- 
Wity  Assur,  Co,  L.  R.  20  Ir.  98;  Quinlan  v. 
Profiidenee  Washington  In:  Co,  188  N.  Y.  802; 
JStoneham  ▼.  Ocean,  R.  d  G,  A,  Ins,  Co,  L.  R. 
19  Q.  B.  Div.  287. 

The  fact  of  death  having  been  ascertained 
•on  August  25,  it  must  be  that  the  rights  and 
privileges  of  both  parties  relate  hack  and  be- 
come fixed  as  of  the  day  of  the  actual  death. 

Note.— As  to  forfeiture  of  insurance  by  failure 
to  furnish  proofs  of  loss  within  time  stipulated,  see 
Steele  v.  German  Ins.  Go.  (Mich.)  18  L.  B.  A.  8S.  and 
note. 

On  the  question  when  the  stipulated  time  for 
furnishing  proofs  of  loss  begins  to  run  the  above 
case  is  novel  and  Important. 

For  a  somewhat  similar  construction  of  a  clause 
fU)  to  time  for  fumlshlnflr  proofs  of  loss,  see  Cooper 
V.  United  States  Hut.  Ace.  Aaso.  <K.  Y^  16  L.  R.  A* 
138. 

92L.  R  A. 
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and  the  time  of  both  parties  under  his  contract 
begin  to  run  from  that  date. 

AUemania  Ins.  Co.  t.  LittU,  20  Dl  App.  48L 

Mr.  Trippe  accepted  the  policy  with  all  its 
provisions  and  conditions.  His  estate  was  his 
beneficiary.  Neither  Mr.  Trippe  nor  his  bene- 
fidaiy  could  accept  s  part  of  the  contract  fa- 
vorable to  them  and  reject  the  balance.  The 
contract  was  entire. 

Fakner  y.  Commercial  Travelen  Mut.  Ao: 
Amso.  58  Hun,  601. 

It  would  not  be  unjust  or  unconscionable  to 
sustain  a  defense  predicated  on  a  delay  of  but 
one  day  in  giyins  notice,  when  the  time  for 
action  was  fixed  by  the  policy. 

Boehner  ▼.  Knickerbocker  L,  Ins.  Co,  68  K« 
Y.  161;  AUemania  Ins.  Co,  v.  Little,  supra; 
11  Am.  &  £ng.  Encyclop.  Law,  pp.  849,  850. 

The  time  of  death  was  a  material  question 
of  fact,  and  should  have  been  submitted  to  the 
jurv. 

TraTclers  Ins.  Co,  v.  McKonkeyQJ.  8.  8.  C.) 
20  Chicago  Legal  News,  885;  Abbott.  Trial 
Ev.  72-4^;  Oppenheim  ▼•  Wolf,  8  Sandf.  Ch« 
571,  7  L.  ed.  961. 

There  was  no  waiver  of  the  breach  of  the 
condition  respecting  notice.  No  such  question 
can  be  predicated  on  this  case. 
•  Waiver,  except  in  cases  which  depend  on 
some  theory  of  estoppel,  is  matter  of  intent 
If  there  is  no  intent  to  waive,  there  can  be  no 
waiver. 

Bobertson  v.  Metropolitan  L,  Ins.  Co.  68  N. 
Y.  641;  Weed  v.  London  A  L.  F.  Ins.  Go.  116 
N.  Y.  118;  Armstrong  v.  Agricultural  Ins.  Co. 
180  N.  Y.  560:  RonaldY,  Mutual Beserve Fund 
L.  Asso.  182  N.  Y.  168. 

There  can  be  no  waiver,  except  in  cases  of 
estoppel,  without  knowledge  of  the  facts. 

Bobertsony. Metropolitan  L.lns,  Co.  Weedr, 
London  d  L,  F.  Ins,  Co.  and  Armttrong  v.  Ag- 
rieuUvral  Ins.  Co,  supra. 

The  defendant  was  sued  before  it  had  taken 
any  position  with  reference  to  the  case;  hence, 
every  defense  under  its  policy  was  opOQ  to  it. 
The  retention  of  the  proofs,  of  itself,  does  not 
create  any  presumption  of  waiver.  Neither 
does  mere  silence. 

Titus  V.  Glens  FaUs  Ins,  Co,  81  N.  Y.  410? 
Brink  v.  Hanover  F.  Ins,  Co.  80  N.  Y.  109. 

Mr.  William  H.  Arnouz,  for  respondent: 

The  notice  was  duly  idven.  The  courts 
construe  the  provisions  of  insurance  policies 
with  reference  to  the  meaning  and  intent,  and 
they  extend  or  annul  the  same  as  iustice  may 
require.  Thus,  if  Mr.  Trippe  hsd  been  ren- 
dered insane  and  so  had  been  rendered  legally 
incapable  of  giving  notice,  the  court  would 
read  the  policy,  "Notice  shall  be  given  in  ten 
days  providing  the  insured  is  in  a  mental  con- 
dition so  to  do." 

Germania  F,  Ins.  Co.  v.  Boykin,  79  U.  8. 12 
Wall.  488, 20  L.  ed.  442. 

If,  however,  there  had  been  any  failure  to 
give  the  notice  required  bv  the  ten-day  pro- 
vision of  the  policy,  such  failure  was  waived 
by  the  defendant  and  it  is  now  estopped  from 
claiming  the  benefit  of  any  forfeiture  ' 
thereon. 
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Betainlng  the  notice  when  delirered,  even  if 
It  were  after  the  time,  was  a  waiver  of  default. 

Wnght  V.  Forbes,  1  How.  Pr.  240;  Knicker- 
hacker  v.  Laueks,  8  How,  Pr.  64;  Georgia  bum- 
her  Go.  V.  8trong,  8  How.  Pr.  246;  Brink  v. 
Eanoter  F.  Inf.  Co.  80  N.  Y.  108. 

By  fumisbiog  blank  proofs  of  loss  the  com* 
panv  waived  the  default  if  any  had  been  made. 

Travelen  2m,  Go.  of  Hartford  t.  Edwards, 
122  U.  8.  457,  80  L.  ed.  1178. 

The  acceptance  of  the  proofs  of  loss  was  a 
waiver  of  any  and  aU  previous  defaults,  if 
there  had  been  any. 

Unihank  v.  Travelers  Ins.  Go.  4  Biss.  857; 
Qoodvoin  v.  Massachusetts  Mut.  L.  Ins.  Go.  73 
N.  Y.  480;  Brink  y.  Hanover  F.  Ins.  Go.  supra; 
Jon£SY.  Howard  Ins.  Go.  117  N.  Y.  108. 

By  requiring  further  proofs  and  information 
the  company  waived  the  forfeiture. 

Armstrongs.  Agriculturallns,  Go.  180 N.Y. 
JmiPratt  V.  Dwelling  House  MuU  Ins.  Go.  41 
N.  y.  8.  R.  808;  Bobys.  American  Gent.  Ins. 
Co.  120  N.  Y.  510;  TitusY.  QUn  Falls  Ins.  Co. 
«1  N.  Y.  410. 

O^Brien*  J.,  delivered  the  opinion  of  the 
<court : 

The  defendant  is  an  accident  insurance  com- 
pany, upon  the  co-operative  or  assessment 
plan,  and  on  the  18th  da;^  of  March,  1891, 
issued  its  policy  or  certificate  to  Frederick 
W.  Trippe,  the  plaintiff  *s  intestate,  whereby 
It  agreed,  upon  the  considerations  referred  to 
in  the  Instrument,  to  pay  to  him  certain  sums 
specified  as  a  weekly  indemnity  on  account 
of  disability  from  accidents  within  the  terms 
of  the  contract,  and  also  the  sum  of  $5,000 
in  case  of  death  **  through  external,  violent 
and  accidental  means."  The  place  of  busi- 
ness of  the  insured  was  in  a  building  near 
Park  place,  in  the  city  of  New  York,  which, 
on  the  22d  of  August,  1891,  fell,  crushing  to 
death  in  the  ruins  several  of  the  occupants, 
4uid  amonfir  them  the  insured.  The  destruc- 
tion of  this  building,  and  the  consequent  loss 
of  life,  is  known  in  the  events  of  that  year 
as  the  ''Park  Place  Disaster."  The  claim  is 
resisted  bv  the  defendant  upon  the  ground 
that  certain  conditions  expressed  in  the  cer- 
tificate, which  were  warranties  or  conditions 
precedent  to  liability,  have  not  been  com- 
plied with.  The  most  important  question, 
snd  that  most  strenuously  insisted  upon  by 
the  defendant,  arises  upon  the  following  con- 
dition: ^'Notice.of  any  accidental  injury, 
for  which  claim  is  to  be  made  under  this 
certificate,  shall  be  given  in  writing,  ad- 
dressed to  the  president  of  the  society  at  New 
York,  statins  the  full  name,  occupation,  and 
address  of  the  injured  member,  with  full 
particulars  of  the  accident  and  injury,  and 
failure  to  give  such  written  notice  within 
ten  days  from  the  date  of  either  injury  or 
death  shall  invalidate  any  and  all  claims 
under  this  certificate. " 

There  is  nothine  in  the  case  to  create  any 
doubt  as  to  the  fact  that  the  insured  was 
killed  on  the  day  of  the  accident,  but  the 
fact  was  not  known  until  the  25th,  when  the 
body  was  found  among  the  ruins,  and  identi- 
fied. Notice  of  the  death  was  given  to  the 
defendant  on  the  2d  day  of  September,  which 
was  within  the  ten  days  from  the  discovery 
22  L.  R.  A. 


of  the  body,  but  not  within  ten  days  from 
the  day  of  the  accident,  when,  as  the  defend- 
ant insists,  the  death  must  have  occurred. 
The  condition  upon  which  the  defense  is 
based  was  to  operate  upon  the  contract  of 
insurance  only  subsequent  to  the  fact  of  s 
loss.  It  must  therefore  receive  a  liberal  and 
reasonable  construction  in  favor  of  the  benefi- 
ciaries under  the  contract.  McNaUy  v. 
Phmiix  Ins.  Go.  187  N.  Y.  889.  The  pro- 
vision  requires  not  only  notice  of  the  death, 
but  ''full  particulars  of  the  accident  and  in- 
jury." It  is  quite  conceivable  that  in  many 
cases  of  death  by  accident  the  fact  cannot  be, 
and  is  not,  known  until  days,  or  even  weeks, 
after  it  has  occurred.  8uch  conditions  in  a 
policy  of  insurance  must  be  considered  as 
inserted  for  some  reasonable  and  practical 
purpose,  and  not  with  a  view  of  defeating  a 
recovery  in  case  of  loss  by  requiring  the  par- 
ties interested  to  do  something  manifestly 
impossible.  The  object  of  the  notice  was  to 
enable  the  defendant,  within  a  reasonable 
time  after  the  death  or  injury,  to  inquire  into 
all  the  facts  and  circumstances  while  they 
were  fresh  in  the  memory  of  witnesses,  in 
order  to  determine  whether  it  was  liable,  or 
not,  upon  its  contract.  The  full  particulars 
of  the  death,  which  the  condition  requires, 
cannot,  ordinarily,  be  furnished  until  the 
fact  of  death,  and  the  manner  in  which  it 
occurred,  are  ascertained.  In  this  case,  all 
that  was  known  prior  to  the  25th  of  August, 
when  the  bodv  was  found,  was  the  fact  that 
the  deceased  had  his  place  of  business  in  ' 
the  building,  and  that  it  had  been  destroyed. 
But  it  did  not  follow  from  these  facts  that 
the  insured  was  dead,  as  he  might  have  been 
absent  from  the  building  at  the  time,  or  in 
some  way  escaped  from  the  result  of  the  ac- 
cident :  that  a  notice  served  upon  the  defend- 
ant prior  to  the  time  when  the  body  was 
found,  and  the  fact  of  death  ascertained, 
would  not  be  within  the  object  or  terms  of 
the  cond ition.  The  parties  having  contracted 
that  the  notice  of  death  should  be  accom- 
panied by  full  particulars  of  the  manner  in 
which  it  occurred,  and  the  attendant  circum* 
stances,  they  evidently  intended  that  it 
should  be  given  only  when  the  fact  and 
manner  of  death  became  known  to  the  parlies 
who  were  required  to  act.  The  fair  and  rea- 
sonable construction  of  this  condition,  there- 
fore, is  that  the  ten  days  within  which  the 
notice  is  to  be  given  did  not  begin  to  run 
from  the  date  of  the  accident,  or  the  dis- 
appearance of  the  insured,  but  from  the  time 
when  the  body  was  found,  and  the  important 
fact  of  death,  with  the  circumstances  and 
particulars  under  which  it  occurred,  as- 
certained. This  construction  secures  to  the 
defendant  every  benefit  and  advantage  that 
was  intended  by  this  provision  of  the  policy, 
and  it  cannot,  therefore,  complain  if  the  very 
harsh  and  technical  meaning  which  it  now 
seeks  to  put  upon  a  condition  subsequent  is 
rejected.  The  plaintiff  was  the  widow  of 
the  deceased,  and  the  beneficiary  named  in 
the  certificate.  8he  was  the  onlv  party  in- 
terested in  the  enforoement  of  the  contract, 
and  who  could  give  the  notice;  and  she 
could  not  give  it,  within  the  meaning  of  the 
condition,  until  she  had  knowledge  of  the 
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f  ict8  which  she  was  bound  to  communicate. 
To  hold  that  the  plaintiff  was  bound  to  give 
notice  of  the  death  of  her  husband,  with  full 
particulars,  before  she  had  any  knowledge  of 
the  facts,  would  be  to  require  her,  by  a 
technical  and  literal  construction,  to  do  an 
impossible  thing,  which  was  not  within  the 
intention  of  the  parties  when  the  contract 
was  made.  Oermania  F.  2n$,  Co.  v.  Boykin^ 
79  U.  S.  12  Wall.  483,  20  L.  ed.  442. 

But,  even  if  the  defendant's  construction 
of  this  condition  was  correct,  we  think,  by 
its  acts,  the  objection  has  been  waived,  and 
cannot  now  be  urged  as  a  defense.  The  notice 
served  on  the  2d  of  September  was  retained, 
without  objection,  and  ariOther  served  on  the 
15th  of  October,  after  the  plaintiff  had  been 
appointed  administratrix.  On  the  12th  day 
of  October,  upon  written  application  to  the 
defendant,  it  furnished  the  necessary  blanks 
for  proofs  of  loss.  These  proofs  were  made 
and  forwarded  to  the  defendant,  in  com- 
pliance with  the  terms  of  the  contract,  and 
were  retained  without  objection.  On  the 
19th  of  March  following,  the  defendant  called 
for  further  information,  which  was  given. 
It  is  well  settled  that  such  defenses  are 
waived  when  the  company,  with  knowledge 
of  all  the  facts,  requires  the  assured,  by 
virtue  of  the  contract,  to  do  some  act,  or  incur 
some  expense  or  trouble,  inconsistent  with 
the  claim  that  the  contract  had  become  in- 
operative in  consequence  of  a  breach  of  some 
of  the  conditions.  McNally  v.  Phomix  Ins. 
Co.  supra;  Roby  v.  American  Cent.  Ins.  Co. 
120  N.  Y.  510;  Titus  y.  O lens  Falls  Ins.  Co.  81 
N.  y.  410,  419 :  Benninghoff  v.  Agricultural 
Ins.  Co.  93  N.  Y.  495 ;  Goodwin  v.  Massachu- 
setts Mut.  L.  Ins.  Go.  78  N.  Y.  480 ;  Brink  v. 
Hanover  F.  Ins.  Co.  80  N.  Y.  108 ;  Jones  ▼. 
Howard  Ins.  Co.  117  N.  Y.  103 ;  Armstrong 
V.  AgricuUural  Ins.  Go.  130  N.  Y.  560; 
Travelers  Ins.  Co.  of  Hartford  ▼.  Edwards^ 
122  U.  8.  457,  30  L.  ed.  1170.  The  acts  of 
the  defendant  in  receiving  and  retaining  these 
papers,  without  objection,  and  calling  for 
others,  are  consistent  only  with  the  theory 
that  the  contract  was  still  cdncidercd  in  force ; 


and  as  the  plaintiff  acted  accordingly  in  per* 
formance  of  its  conditions,  subsequent  to  the 
loss,  the  defendant  ought  not  to  be  permitted 
now  to  change  its  position,  and  assert  that 
after  ten  days  frum  the  accident  the  obliga- 
tions of  the  policy  virtually  ceased,  by  rea- 
son of  failure  within  that  time  to  serve  no- 
tice of  death. 

The  deceased  stated  in  his  application, 
which  is  part  of  the  policy,  and  a  warranty, 
that  his  business  was  that  of  a  **  wholesale 
drug  merchant.  **  It  is  now  urged  that  the 
contract  is  avoided  for  the  reason  that  this 
statement  or  representation  was  u ntrue.  This 
point  is  based  upon  evidence  tendin/'  to  show 
that  some  of  the  articles  that  the  deceased 
kept  in  his  store,  and  dealt  in,  were  of  such 
a  character  as  to  deprive  him  of  the  right  to 
be  classified  for  accidental  insurance  as  a 
wholesale  drug^^ist.  Without  further  refer- 
ence to  the  merits  of  this  objection,  it  is 
sufficient  to  sa^  that  it  is  not  available  to 
the  defendant  in  this  court,  for  the  reason 
that  the  testimony  introduced  did  not  con- 
clusively establish  any  breach  of  warranty 
in  this  respect.  At  best,  the  question  was 
one  of  fact,  and  the  disposition  made  of  it 
by  the  learned  trial  judge  was  sufficiently 
favorable  to  the  defendant,  when  he  sub- 
mitted it  to  the  jury.  No  exception  was  taken 
by  the  defendant  to  this  course,  or  to  the  in- 
structions given  by  the  court  to  the  jury 
upon  the  submission  of  the  question,  and, 
obviously,  none  could  have  been.  In  fact, 
the  only  question  submitted  to  the  jury  was 
whether  this  statement  was  true.  The  only 
objection  that  the  defendant  made  to  this  dis- 
position of  the  case  was  to  request  a  submis- 
sion, also,  of  the  question  as  to  the  date  of 
the  death  of  the  insured,  which  request  was 
properly  refused,  as  the  sufficiency  of  the 
notice  of  death  served  presented  a  question 
of  law. 

The  other  exceptions  in  the  record  have 
been  examined,  and,  as  ther  disclose  no  error 
prejudicial  to  the  defeudanti  the  judgment 
mould  be  affirmed. 

All  concur. 
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WESTERN    UNION   TELEQPAPH    CO., 

Appt., 

V. 

Charles  M.  WILSON. 
(83Fla.627.) 

*The  fbllowiBif  rule  formulated  in  Had- 
ley  V.  BazeBdale»  0  Ezch.  84 1 :  **Where 
twopartles  have  made  acontraot  which  one  of 
them  has  broken,  the  damafres  which  the  other 
party  ougrht  to  receive  In  respect  of  such  breach 
of  contract  should  be  either  such  as  may  fairly 
and  substantiallv  be  considered  as  arisingr  natu- 
rally, t.  e..  acoordlng  to  the  usual  course  of  things, 
from  such  breach  of  contraot  itself,  or  such  as 

^HeadDote  by  Taylor.  J, 


msy  reasonably  be  supposed^to  have  been  fn  the 
contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the 
breach  of  U,"--HeJ<l,  to  be  applicable  to  the  con- 
tracts of  telegrraph  companies  for  the  transmis- 
sion and  delivery  of  teleffraphic  messages;  and. 
consequently,  that  for  its  breach  of  a  contract 
totransmitor  deliver  an  unexplained  cipher,  or 
otherwise  unintelligible  messacre,  such  company 
is  liable  only  for  nominal  damagrcs,  T.  at  most, 
for  the  sum  paid  it  for  the  transmission  and  de* 
Uvery  thereof. 

(Mabry,   Jm  dissents.) 
(November  8, 1883.) 


Note.— The  above  decision  as  to  the  measure  of  i  an  express  overruling  of  a  former  decision  of  th# 
damages  for  breach  of  contract  to  transmit  a  court.  The  opinions  of  the  court  very  fully  pre* 
cipher  or  unintelligible  telegram  is  noteworthy  as  I  sent  the  state  of  the  authorities  on  the  question. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Escambia  County 
in  favor  of  plnintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent  fail- 
ure of  defendant  to  promptly  transmit  and  de- 
liver a  message  in  compliance  with  its  con- 
tract.   Beversed. 

The  facts  are  stated  in  the  opinion. 

Menrt.  Mallory  Sb  Mazwellt  for  appel- 
lant: 

The  damages  allowed  by  the  Jury,  in  their 
verdict,  were  not  such  as  were  properly  allow- 
able, in  that  they  were  remote  and  not  within 
the  contemplation  of  the  parties  to  this  action, 
at  the  time  of  alleged  making  of  contract  for 
transmission. 

The  rule  that  the  measure  of  a  contracting 
party's  liability,  in  event  of  breach  by  him  of 
contract,  will  be  those  damages  only,  which 
**  may  reasonable  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  result 
of  the  breach  of  it,"  while  now  known  as  the 
rule  in  the  case  of  Hadley  v.  Bcurendale,  9 
Ezch.  841,  a  decision  of  comparatively  recent 
date,  is  one  of  the  oldest  and  most  firmly  root- 
ed principles  known  to  the  law. 

Pothier,  Obligation,  1,  159;  Code  Napoleon, 
§  1150;  La.  Civ.  Code,  art.  1928,  g  1824;  Boms 
v.  Midland  K  Co.  L.  R.  8  C.  P.  131;  8  Suther- 
land, Damages,  298,  299;  Camp  v.  Western  U, 
Teleg.  Go,  1  Met.  (Ky.)  164,71  Am.Dec.472;  West- 
em   U.    Teleg,  Co.  v.    Hper  Bros.  22  Pla.  687. 

A  few  of  the  state  courts  refuse  to  recognize 
this  like  application  of  the  rule  to  telegraph 
companies. 

Davghtery  v.  Amerimn  U,  Telea,  Co.  75 
Ala.  168.  61  Am.  Rep.  485;  affirmed  by  a  di- 
vided court  in  Western  U,  Teleg.  Co.  v.  Way, 
83  Ala.  642:  Western  U.  Teleg.  Co.  v.  Reynolds, 
77  Va.  178,  40  Am.  Rep.  715:  We^ern  U. 
Teleg.  Co,  v.  Hyer  Bros,  supra;  both  by  divid- 
ed courts. 

That  the  damages  in  this  case  be  held  prop- 
erly allowed  against  the  telegraph  company,  it 
must  be  shown  that  they  were  or  should  prop- 
erly have  been  within  the  contemplation  of 
the  company  at  the  time  of  receiving  the  mes- 
sage for  transmission. 

Home  V.  Midland  B.  Co,  supra. 

Manjr  courts,  recognizing  the  difficulty  un- 
der which  they  labor,  hold  that  a  stricter  rule 
should  apply  to  carriers  than  to  telef;raph  com- 
panies, and  that  mere  error  in  a  telegram  is 
not  prima  facie  evidence  of  negligence  on  the 
part  of  the  company. 

Breese  v.  United  States  Teleg.  Co.  46  Barb. 
274,  48  N.T.  182, 8  Am.  Rep.  526;  Sioeetland  v. 
Illinois  dkM.  Teleg.  Co.  21  Iowa,  488,  1  Am. 
Rep.  285;  Birney  v.  New  York  A  W.  P.  Tdeg, 
Co.  18  Md.  841,  81  Am.  Dec.  607;  Baldwin  v. 
Vnitid  States  Teleg.  Co.  46  N.  Y.  744,  6  Am. 
Rep.  165;  Ellis  v.  American  Teleg.  Co.  18  Al- 
len, 226:  Western  U,  Teleg.  Co.  v.  Edsall,  68 
Tex.  668;  Western  U.  Tdeg.  Co.  v.  NHU,  67 
Tex.  288, 44  Am.  Rep.  689;  Jones  v.  Western 
U.  Teleg,  Co.  18  Fed.  Rep.  717;  White  v. 
Western  U.  Tdeg.  Co.  24  Fed.  Rep.  710,  and 
others. 

Mr.  John  C.  ATery»  for  appellee: 

The  rule  of  stare  decisis  will  deter  this  court 
from  changing  its  position.  Appellant  is  pre- 
sumed to  have  made  its  charge  and  appellee  to 
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have  paid  it  and  refrained  from  comm  jn!cat> 
ing  the  importance  of  his  message  with  refer- 
ence to  the  decision  of  this  court,  on  the  point 
Involved.  In  such  cases,  changes  of  construe* 
tion  should  be  only  prospective. 

Douglass  v.  Pike  County  of  Missouri,  101  U. 
S.  677,  26  L.  ed.  968;  Oee  v.  Williamson,  I 
Port.  (Ala.)  818,  27  Am.  Dec.  681,  note  677; 
1  Kent,  Com.  476. 

This  is  a  case  that  the  appellant  admits  that 
it  never  sent  or  attempted  to  send  the  message 
which  the  jury  by  its  verdict  has  said  was  de- 
livered to  and  received  by  the  company.  It  is 
a  case  of  downright  and  gross  negligence,  in 
which  the  company  stands  before  the  court  in 
the  worst  possible  attitude  in  which  to  invoke 
the  protection  of  a  technical  and  often  fanci- 
ful rule  for  the  measure  of  damages  resulting 
from  negligence  or  willful  breach  of  contract. 

The  supreme  court  of  Alabama  in  Daugh- 
tery  v.  AmerieanU.  Teleg.  Co.,  76  Ala.  168,  61 
Am.  Rep.  436,  says  with  reference  to  the  sup- 
posed distinction  between  cipher  messages  and 
those  so  briefly  and  obscurely  expressed  that 
no  one  can  understand  them  but  the  sender 
and  receiver;  we  can  perceive  no  reason  for  a 
different  rule  as  applicable  to  the  two  classes. 

Recently  an  effort  was  made  to  induce  the 
Alabama  court  to  review  its  decisions  in  above 
case,  {Western  U.  Tdeg,  Co.  v.  Way.  88  Ala. 
642,)  but  the  court  adhered  to  its  former  de- 
cision. 

See  also  Alexanders.  Western  U.  Teleg.  Co. 
8  L.  R.  A.  71,  66  Miss.  161;  HaH  v.  Western 
U.  Teleg.  Co.  66  Cal.  679,  66  Am.  Rep.  119; 
Western  U.  Tdeg.  Co.  v.  Reynolds,  77  Va.  178, 
46  Am.  Rep.  716;  Western  U.  Tdeg,  Co.  v. 
Fatman.  78  Ga.  286.  64  Am.  Rep.  877;  West- 
em  U.  Teleg.  (Jo.  v.  Blanehard,  68  Ga.  299,  45 
Am.  Rep.  480. 

T»ylor»  J.,  dellveied  the  opinion  of  the 
court: 

The  appellee  sued  the  appellant  in  the  cir- 
cuit court  of  Escambia  county,  in  case,  for 
damages  for  its  failure  to  transmit  and  de- 
liver a  telega  i^phic  message  in  cipher.  The 
suit  resulted  in  a  judgment  for  the  plaintiff 
in  the  sum  of  $688.88,  and  therefroni  the  de- 
fendant telegraph  company  appeals. 

The  declaration  alleges  as  follows :  "  That 
the  Western  Union  "^legraph  Company,  a 
corporation,  the  defendant,  on  the  12th  day 
of  December,  1887,  was  engaged  in  the  busi- 
ness of  transmitting  telegraphic  messages 
between  Pensacola,  Florida,  and  New  York, 
in  the  state  of  New  York,  and  in  the  delivery 
thereof  to  other  cable  and  telegraph  com- 
panies for  transmission  to  Liverpool,  Eng- 
land, where  the  said  plaintiff  had  a  regular 
merchant- broker  or  agent,  to  wit:  one  A. 
Dobell,  through  whom  the  plaintiff  nego- 
tiate, by  means  of  such  messages,  the  sale 
in  Europe  of  cargoes  of  lumber  and  timber, 
the  plaintiff  being  then  and  there  a  timber 
and  lumber  merchant  at  the  city  of  Pensacola. 
That  on  said  day  the  plaintiff  delivered  to 
the  defendant,  and  the  defendant  received 
from  him  at  its  office  in  the  city  of  Pensacola, 
and  undertook  t.o  transmit,  and  cause  to  be 
transmitted,  and  it  was  its  duty  to  transmit, 
and  cause  to  be  transmitted,  to  the  said  A. 
Dobell  the  following  cipher  message:  'Do- 
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bell,    Liyerpool :    Gladfulness— shipment— 
rosn—  bonbeur —  luciform —  banewort  —  mar- 

Sin, '  which  the  said  Dobell  would  have  un- 
erstood,  and  the  plaintiff  intended  to  be  an 
offer  of  a  carffo  of  lumber  and  timber  from 
said  port  of  Pensacola  for  sale  through  the 
said  Dobell  in  Europe,  and  the  said  Dobell 
would  have  sold  the  same  for  the  plaintiff  on 
the  terms  of  said  offer  at  a  profit  to  the  plain- 
tiff of  $1,200,  but  the  defendant  failed  and 
neglected  to  send  the  said  message  in  viola- 
tion of  its  duty  to  the  plaintiff,  and  to  the 
plaintiff's  loss  of  11,200,"  and  therefore  he 
sues,  etc. 

At  the  trial  the  plaintiff,  over  the  defend- 
ant's objection,  was  permitted  to  testify,  in 
establishment  of  the  damages  claimed,  that 
he  had  to  sell  his  cargo  of  lumber  in  Europe 
upon  the  market  for  the  best  price  he  could 
get,  which  was  fiftv-two  shillings  a  load, 
and  which  amounted  to  $680.84  less  than  the 
price  at  which  he  offered  same  for  sale  in 
the  message  failed  to  be  sent.  The  overruled 
objection  of  the  defendant  to  this  testimony 
was,  that  the  damage  sought  to  be  shown 
thereby  was  too  remote,  and  was  not  in  the 
contemplation  of  the  parties  at  the  time  of 
the  alleged  making  of  the  contract  for  the 
transmission  of  saia  message.  To  this  rul  ing 
the  defendant  excepted,  and  it  is  assigned  as 
error.  The  question  presented  is,  What  is  the 
proper  measure  of  damages  to  be  recovered 
of  a  telegraph  company  holding  itself  out  to 
the  service  of  the  public  for  hire  as  the  trans- 
mitter of  messages  by  electricity,  upon  its 
failure  to  transmit  or  deliver  a  message  writ- 
ten in  cipher,  or  in  language  unintelligible 
except  to  those  having  a  key  to  its  hidden 
meaning.  As  this  question  has  heretofore 
been  passed  upon  by  this  court  contrary  to 
the  views  we  find  It  impossible  to  become 
divested  of,  and,  as  we  think,  contrary  to  the 
great  weight  of  the  well-reasoned  adjudica- 
tions, both  in  this  country  and  in  England, 
we  take  it  up  with  diffidence  that  finds  no 
palliative  in  the  fact  that  the  decision  hereto- 
fore was  by  s  divided  court.  Western  U, 
Teleg,  Co.  v.  Hyw  Broe.  22  Fla.  687.  In 
that  case  the  majority  of  the  court,  while  ap  • 

g roving  the  following  well-established  rule 
rst  formulated  in  reference  to  carriers  of 
goods  in  the  cause  eelebre  of  Hctdley  v.  Ba/x- 
endale,  9  Exch.  841;  '^ Where  two  parties 
have  made  a  contract  which  one  of  them  has 
broken,  the  damage  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  either  such  as  may  fairly 
and  substantially  be  considered  as  arising 
naturally,  t.  «.,  according  to  the  usual  course 
of  things,  from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it,"  hold 
that  it  has  no  applicability  to  the  contracts 
of  telegraph  companies  for  the  transmission 
of  messages,  and  that  such  companies  may 
be  Justly  considered  and  treated  as  standing 
alone  a  system  unto  itself.  The  reasoning 
leading  to  this  conclusion  is  as  follows: 
''The  common  carrier  charges  different  rates 
of  freight  for  different  articles  according  to 
their  bulk  and  value  and  their  respective 
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risks  of  transportation,  and  provides  differ* 
ent  methods  for  the  transportation  of  each. 
It  is  not  shown  here  that  the  defendant  com- 

gany  had  any  scale  of  prices  which  were 
igher  or  lower  as  the  importance  of  the  dis- 
patch was  great  or  small.  It  cannot  be  said, 
then,  that  for  this  reason  the  operator  should 
be  informed  of  its  importance,  when  it  made 
no  difference  in  the  charge  of  transmission. 
It  is  not  shown  that  if  its  importance  had 
been  disclosed  to  the  operator  that  he  was 
required  by  the  rules  of  the  company  to  send 
the  message  out  of  the  order  in  which  It  came 
to  the  office,  with  reference  to  other  messages 
awaiting  transmission,  that  he  was  to  use  any 
extra  degree  of  skill,  any  different  method 
or  agency  for  sending  it,  from  the  time,  the 
skill  used,  the  agencies  employed,  or  the 
compensation  demanded,  for  sending  an  un- 
important dispatch,  or  that  it  would  aid  the 
operator  in  its  transmission.  For  what  rea- 
son, then,  could  ho  demand  information  that 
was  in  no  way  whatever  to  affect  his  manner 
of  action  or  impose  on  him  any  additional 
obligation?  It  could  only  operate  on  him 
persuasively  to  perform  a  duty  for  which  he 
nad  been  paid  the  price  he  demanded,  which 
in  consideration  thereof  he  bad  agreed  to 
perform,  and  which  the  law  in  consideration 
of  his  promise  and  the  reception  of  the  con- 
sideration therefor  had  already  enjoined  on 
him."  The  answer  to  all  this  is,  that  the 
same  argument  is  equally  applicable  as  a 
reason  why  the  rule  in  Hadley  v.  Bcusendale 
should  not  apply  to  carriers  of  goods  for  hire. 
The  carrier  of  goods  in  contracting  to  carry 
and  deliver  deals  with  the  tangible ;  when 
lie  contracts  he  has  in  his  mind's  eye  from 
the  visible,  tangible  subject  of  his  contract 
what  will  be  the  probable  damage  resulting 
directly  from  a  breach  of  it  on  his  part,  and 
so  has  the  other  party  to  the  contract  with 
the  carrier,  therefore,  the  damage  likely  to 
flow  from  a  breach  by  the  carrier  can  prop- 
erly be  said  to  enter  mutually  into  the  con- 
templation of  both  parties  to  the  contract, 
and  it  is  this  mutuality  in  the  contemplation 
of  both  parties  to  tlie  contract  of  the  'results 
that  will  be  likely  to  flow  directly  from  its 
breach  that  really  furnishes  that  equitable 
feature  of  the  rule  that  the  damages  thus 
mutually  contemplated  are  in  fact  tne  dam- 
ages that  the  law  will  impose  for  the  breach. 
Why?    Because,  in  the  eye  of  tiie  law,  the 

Sarties  having  mutually  contemplated  such 
amages  in  going  into  such  contract,  those 
dama£[es  can  alone  be  inferred  as  having  en- 
tered into  their  contract  as  a  silent  element 
thereof.  The  rule  in  Hadley  v.  Baxendale  is 
applicable  alone  to  breaches  of  contract,  and 
formulates  concisely  the  measure  of  damages 
for  the  breach  of  those  contracts  that  do  not 
witliin  themselves  in  express  terms  fix  the 
penalty  to  follow  their  breach.  In  other 
words,  this  rule  does  nothing  more  than  to 
give  expression  to  that  part  of  the  contract 
which  in  the  eye  of  the  law  has  been  mutu- 
ally agreed  upon  between  the  parties,  but 
concerning  which  their  contract  itself  is  si- 
lent. This  essential  leading  feature  of  the 
rule,  we  think,  was  wholly  lost  sight  of  in 
the  discussion  of  the  question  in  Weaiem  U, 
Teleg,  Oo.  y.  Eyer  Brae,  eupra,  i.  e.,  that  the 

Digitized  by  ^OOQ IC 


1898. 


WssTBBH  Uhioh  Tblbosafh  Co.  t.  Wilbon. 


487 


damages  provided  for  under  the  rule  arise  ex 
contractu,  and  that  unless  there  is  mutuality 
in  all  the  essential  elements  that  enter  into 
or  grow  out  of  the  contract  the  whole  fabric 
becomes  unilateral  and  abhorrent  in  the  eyes 
of  the  law.  The  assertion,  as  a  rule  of  law, 
that  one  party  to  a  contract  shall  alone  have 
knowledge  that  a  breach  of  that  contract  will 
directly  result  in  the  loss  of  thousands  of 
dollars,  and  that  upon  sush  breach  he  can 
recover  of  the  other  party  to  the  contract 
all  of  such,  to  him,  unforeseen,  unexpected, 
uncontemplated,  non- consented- to  damages, 
seems  to  us  to  be  a  complete  upheaval  of  all 
the  old  land- marks  in  reference  to' damages 
upon  broken  contracts,  and  the  establishment 
of  a  new  rule  that  is  neither  fair,  just,  nor 
equitable :  and  which,  if  it  is  to  be  applied 
to  the  broken  contracts  of  telegraph  compa- 
nies, must  also,  according  to  everv  principle 
of  consistency,  be  applied,  under  like  condi- 
tions, to  every  violated  contract  where  in- 
dividuals are  the  contracting  parties.  The 
argument  in  Wutem  U.  Teug,  Co.  v.  Eyer 
Brat,,  iupra,  that  it  was  not  shown  that 
the  telegraph  companv  would  have  charged 
more,  or  used  more  dispatch,  or  taken  more 
care,  or  been  aided  in  any  way  in  the  per- 
formance of  its  duty  if  it  had  been  informed 
of  the  contents  or  purport  of  the  message  con- 
tracted to  be  sent  in  that  case,  is  entirely 
foreign  to  the  question.  In  arriving  at  the 
rule  of  law  as  to  the  damage  that  parties  to 
contracts  are  entitled  to,  as  matter  of  legal 
right,  upon  breach  thereof,  a  consideration 
of  anything  that  might  or  might  not  in  fact 
have  prevented  the  wrongful  breach,  has 
nothing  to  do  with  the  subject  whatever. 
But  we  are  to  look  to  and  consider  the  mutual 
rights  of  the  parties  from  the  inception  of 
the  contractual  relations  between  them  down 
through  the  contract  itself  to  the  breach  com- 
plained of.  One  of  the  primary  rights  that 
each  party  has  who  is  about  to  enter  into  a 
contract  with  another,  a  breach  of  which  may 
result  in  damage,  is  to  be  so  situated  that 
he  may  foresee  what  direct  probable  results 
will  reasonably  and  in  the  usual  course  of 
events  follow  bad  faith,  neglect,  or  other 
breach  upon  his  part.  Why?  Not  that  it 
will  or  will  not  in  fact  deter  him  from  be- 
ing delinquent,  but  that  he  may,  if  he  will, 
so  act  as  to  guard  against  and  avoid,  for  his 
own  benefit,  the  foreseen  calamitous  conse- 
quence, or,  that  he  may,  if  he  does  not,  be 
held  to  have  knowingly  and  willingly  sub- 
jected himself  to  the  contemplated  conse- 
quences of  his  wrong,  that,  from  being  fore- 
seen and  contemplated,  the  law  will  impute 
his  consent  thereto. 

That  the  rule  in  Hadley  v.  BaxendaXe,  iupra, 
is  the  one  properly  applicable  to  the  con- 
tracts of  telegraph  companies  for  the  trans- 
mission of  messages,  has  the  support  of  the 
overwhelming  weight  of  the  decided  cases, 
not  only  as  to  the  numerical  strength  of  the 
decisions  concurring  therein,  but  in  the  loj^i- 
cal  soundness  of  the  reasoning  upon  which 
their  conclusions  rest,  as  will  be  seen  from 
the  following  authorities:  Western  U.  Teleg, 
Co,  V.  BaXl,  124  U.  8.  444,  81  L.  ed.  479; 
Sanders  v.  Stuart,  L.  R.  1  C.  P.  Div.  826 ; 
Behm  V.  Western  V.  Teleg.  Qo,  8  Biss.  181 ; 
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White  V.  WteUm  V.  Tdeg,  Co,  14  Fed.  Rep. 
710 :  Baldwin  v.  United  States  Teleg,  Co.  45 
N.  Y.  744,  6  Am.  Rep.  165;  Western  U, 
Teleg,  Go,  v.  Graham,  1  Colo.  280,  0  Am. 
Rep.  186 ;  First  Nat,  Bank  of  Bamesville  v. 
Western  U,  Teleg,  Co.  80  Ohio  St.  555,  27 
Am.  Rep.  485 ;  Candee  v.  Western  U.  Teleg, 
Co,  84  Wis.  471,  17  Am.  Rep.  452 ;  Daniel 
V.  Western  U,  Teleg,  Co,  61  Tex.  452,  48  Am. 
Ren.  805 ;  Beaupre  v.  Poeifle  d  A.  Teleg,  Co, 
21  Minn.  155 ;  True^,  International  Tel^,  Co. 
60  Me.  9,  11  Am.  Rep.  156 ;  Squire  v.  West- 
ern U.  Teleg,  Co.  98  Mass.  282,  98  Am.  Dec. 
157 ;  United  States  Teleg,  Co,  v.  Wenger,  55 
Pa.  262,  98  Am.  Dec.  751 ;  Tgler  v.  Western 
U.  Teleg.  Co,  60  111.  421,  14  Am.  Rep.  88; 
Vniied  States  Teleg,  Co.  v.  Oildersleve,  29  Md. 
282,  96  Am.  Dec.  519 ;  Western  U,  Teleg.  Co, 
V.  Kirkpatriek,  76  Tex.  217 ;  Gannon  v.  West- 
ern U.  Teleg.  Co,  100  N.  C.  800 ;  Landsberger 
yr.  Magnetic  Teleg.  Co.  82  Barb.  580;  Manville 
V.  Western  U.  Teleg.  Co.  37  Iowa,  214,  18 
Am.  Rep.  8 ;  Western  V.  Teleg,  Co,  v.  Edsall, 
63  Tex.  668 ;  Hibbard  v.  Western  U,  Teleg. 
Co,  88  Wis.  558;  Thompson  v.  Western  U, 
Teleg,  Go.  64  Wis.  581.  54  Am.  Rep.  644; 
Abeles  v.  Western  U,  Teleg.  Co,  87  Mo.  App. 
554;  Western  U.  Teleg,  Co,  v.  ComweU,  8 
Colo.  App.  491 ;  8  Sutherland,  Damages,  298 ; 
Wood's  Mayne,  Damages,  40;  Thompson, 
Electricity,  §§  811-816,  846,  858-875. 

Opposed  to  this  array  of  authorities  are  the 
following  decisions  by  divided  courts,  with 
the  exception  of  the  Qeorgia  and  Mississippi 
cases :  western  U.  Teleg,  Co,  v.  Zhfer  Bros, 
supra;  Daughtery  v.  American  U,  Teleg,  Co, 
75  Ala.  168,  51  Am.  Rep.  435 ;  American  U, 
Teleg,  Co.  v.  Daughtery,  89  Ala.  191 ;  West- 
em  U.  Teleg,  Co,  v.  Way,  88  Ala.  542 ;  West- 
em  U,  Teleg,  Co.  ▼.  Fatman,  78  Ga.  285,  54 
Am.  Rep.  877;  Aleoeander  v.  Western  U. 
Teleg.  Co.  66  Miss.  161,  8  L.  R.  A.  71. 

The  case  of  Western  U.  Teleg,  Co.  v.  Rey- 
nolds, 77  Ya.  173,  46  Am.  Rep.  715,  is  also 
cited  as  sustaining  a  contrary  rule,  but  a 
careful  reading  of  that  case  will  disclose  the 
fact  that  the  conclusions  reached  are  predi- 
cated upon  a  statutory  provision  in  their 
code.  In  the  case  at  bar  the  message  that  it 
is  alleged  the  defendant  company  failed  to 
send  was  in  cipher  and  contained  nothing 
that  would  indicate  to  the  defendant's  oper- 
ator whether  it  contained  a  criticism  upon 
the  ''Horse  Fair"  painting  by  the  great  artist 
Rosa  Bonheur  named  in  the  message,  or 
whether  it  related  to  a  matter  of  dollars  and 
cents.  There  was  no  explanation  made  to 
the  operator  as  to  its  meaning  or  importance, 
except  that  the  plaintiff  said  that  the  word 
**  gladfulness"  in  the  message  had  a  special 
meaning.  What  that  special  meaning  was 
he  did  not  disclose.  Under  these  circum- 
stances all  that  the  plaintiff  could  rightfully 
recover  for  the  defendant's  failure  to  send  or 
deliver  the  message  would  be  nominal  dam- 
ages, or,  at  most,  the  sum  paid  by  him  as 
the  price  of  its  transmission.  It  was  error, 
therefore,  for  the  court  to  admit  testimony 
as  to  the  damage  sustained  by  the  plaintiff 
by  the  loss  of  sale  of  a  cargo  of  timber  con-  . 
sequent  upon  the  failure  to  forward  the  mes- 

ge. 

There  is  another  feature  presented  in  the 
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proofs,  aside  from  all  that  has  been  said  upon 
the  rule  of  damages  in  such  cases,  that  would 
prevent  the  recovery  had  in  this  case.  The 
plaintiff  himself  testifies  that  he  received 
from  his  agent  Dobell  in  Europe  an  offer  for 
the  cargo  of  timber.  What  that  offer  was  is 
nowhere  stated  or  shown.  Then  he  says : 
^  I  decided  to  make  a  final  proposition,  which 
I  did  by  taking  the  message  to  the  telegraph 
office  that  was  not  sent,  which  message  when 
translated  was  an  offer  by  me  of  said  cargo 
of  timber  for  sale  at  fifty-four  shillings  per 
load. "  Then  he  says  that  he  missed  the  sale 
of  the  cargo  at  the  terms  offered  by  him  in 
his  message  in  consequence  of  the  defendant's 
failure  to  send  it,  and,  consequently,  had  to 
sell  on  the  market  for  the  best  price  he  could 
firet,  which  was  fiftv-two  shillings  per  load. 
There  is  not  a  word  of  proof  in  the  record  to 
show  that  his  offer  contained  in  the  unsent 
message  would  ever  have  been  accepted,  or 
that  he  could  ever  at  any  time  have  sold  the 
timber  at  the  price  at  which  he  so  offered  it, 
or  that  it  could  ever  have  been  sold  at  any 
ffreater  price  than  the  one  he  actually  received 
for  same,  whether  his  message  had  been  sent 
or  not.  Yet  in  the  face  of  this  state  of  the 
proofs  damages  have  been  allowed  to  the 
plaintiff  equal  to  the  difference  between  a 
price  at  which  he  simply  offered  his  timber 
for  sale,  and  the  price  actually  received  by 
him  for  it,  without  a  word  of  proof  to  show 
whether  the  higher  price  at  which  he  offered 
it  for  sale  could  ever  have  been  obtained  for 
It  or  not. 

The  appellee  contends  that  because  of  the 
decision  in  Western  U.  TeUg,  Co.  v.  Eyer 
Bras. ,  supra,  the  question  of  damages  cannot 
be  consiaered,  that,  as  to  this  case,  it  is  stare 
decisis.  This  doctrine,  as  we  understand  it, 
is  properly  applicable  to  decisions  furnish- 
ing rules  of  property,  and  those  construing 
statutes,  and  to  those  passing  upon  the  va- 
lidity of  contracts  in  which  investments  have 
or  may  have  been  made  upon  the  faith  of  the 
adjudication  as  to  their  validity,  in  which 
cases  former  decisions  upon  the  same  ques- 
tions will  be  adhered  to,  but  we  do  not  think 
this  case  falls  within  the  rule. 

In  reversing  the  former  ruling  of  the  court 
in  Hyer  Bros,  we  do  not  interfere  with  any 
vested  right,  acquired  upon  the  faith  of  that 
adjudication,  but  pass  upon  the  rule  of  dam- 
ages, as  upon  an  abstract  proposition,  to  fol- 
low the  breach  of  such  contracts.  Of  the 
erroneousness  of  tlie  rule  as  laid  down  in  that 
case,  we  are  perfectly  and  clearly  satisfied ; 
and,  in  such  case,  in  determining  the  pro- 
priety of  overruling  it  as  a  solemn  adjudica- 
tion, we  are  to  be  governed  largely  by  a  con- 
sideration of  the  results  that  will  likely  flow 
from  the  enunciation  and  establishment  of 
the  one  or  the  other  of  the  two  rules.  If,  in 
such  case,  we  conclude  that  the  afi^rmance  of 
what  we  deem  to  be  the  erroneous  rule  in 
that  cajse,  will  be  productive  of  more  far- 
reaching  and  harmful  results  than  would  fol- 
low the  disaffirmance  thereof,  then'  It  be- 
comes our  duty  to  overturn  it.  And  such  we 
think  would  be  the  result  here.  Besides  be- 
ins  unilateral  and  wholly  unfair,  as  we  have 
before  stated,  we  cannot  see  why,  if  the  oro- 
tection  of  the  rale  in  Eadley  v.  BaxendaXe, 
82  L.  R.  A. 


is  to  be  withheld  from  contracts  with  tele- 
graph companies,  it  should  not  also  be  de- 
nied in  the  daily  recurring  contractual  con- 
troversies between  individuals.  To  overturn 
the  rule  in  controversies  as  between  man  and 
man  would  be  such  an  uprooting  of  the  old 
land-marks  as  to  make  it  impracticable  to 
surmise  the  harmful  results  that  would  fol- 
low. Entertaining  these  views,  we  do  not 
think  that  the  doctrine  of  «tare  decisis  con- 
strains us  to  adhere  to  the  rule  in  Hyer  Bix>s., 
but  think  that  less  harm  will  follow  our  re- 
turn to  the  well -beaten  and  familiar  track, 
that  furnishes  a  plain  and  easily  compre- 
hended rule  for  all  contracting  parties,  be 
they  corporate  or  individual. 

fhsjridgment  appealed  Jram  is  reversed,  and 
aliew  trial  ordered. 

Raneyy  Ch.  J.,  concurring: 

A  reconsideration  of  the  question  of  the 
measure  of  damages  involved  here  conflrms 
the  correctness  of  the  view  expressed  in  my 
dissenting  opinion  in  Western  tl,  Teleg.  Co.  v. 
Hyer  Bros.,  22  Fla.  649  et  seq.,  and  1  concur 
in  the  ooinion  of  Judge  Taylor,  that  the  rule 
followed  in  the  case  mentioned  is  unfair  and 
ought  not  to  be  perpetuated;  and,  without 
committing  myself  further  upon  the  question 
of  sta/re  decisis,  my  conclusion  is  that  more 
injury  will  result  in  the  future  from  adher- 
ing to  the  rule  of  the  Hyer  Case  than  will  ac- 
crue to  parties  to  past  transactions  from 
changing  it,  and  that  the  judgment  should 
be  reversed.  Cooley,  Const.  Lim.  6th  ed.  65, 
and  note  1;  Wells,  Stare  Decisis,  §  624  e< 
seq.;  Chamberlain,  Stare  Decisis,  19. 

Mabry,  J.,  dissenting: 

The  question  of  liability  to  damage  for  a 
failure  on  the  part  of  a  telegraph  company 
to  send  a  cipher  message  is  not  a  new  one  in 
this  court.  Over  six  years  ago  this  Question 
was  deliberately  settled  here  by  the  aecision 
in  the  case  of  Western  U.  Teleg,  Co.  v.  Hyer 
Bros.,  22  Fla.  682.  It  is  proposed  now  to 
reverse  this  case  and  my  view  is  that  it  should 
not  be  done.  Every  question  in  reference  to 
cipher  messages  entering  into  the  case  now 
before  us  was  fully  discussed  and  maturely 
considered  in  the  Syer  Case,  and  this  case  has 
the  support  of  decisions  in  Alabama,  Missis- 
sippi, Georgia  and  Virginia.  Under  the  de- 
cision in  the  Hyer  Case,  there  was  a  remedy 
for  damages  for  a  failure  on  the  part  of  a  tele- 
graph company  to  send  a  cipher  message  when 
it  had  for  compensation  agreed  to  Jo  so. 
There  is  much  merit  in  the  rule  that  where 
the  company  holds  itself  out  to  the  public  as 
a  transmitter  of  cipher  messages  for  pay,  it 
should  not  be  allowed,  after  receiving  the 
money  and  agreeing  to  send  the  message,  to 
deny  its  liability  for  damages  resulting  from 
its  own  violation  of  duty,  on  the  ground 
tliat  the  message  was  in  cipher  and  its  con- 
tents not  known  to  the  companj^  when  it 
agreed  to  send  it.  This  court  having  planted 
itself  in  favor  of  this  rule  over  six  years  ago 
I  do  not  think  we  should  disturb  it.  I  do 
not  see  how  greater  harm  will  result  from 
adhering  to  the  decision  than  overruling  it. 

Rehearing  denied. 
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1.  The  penalty  for  selling  or  offerln^^ 
for  sale,  or  having  in  pos«e«iioiu  any 
tront  which  is  not  alive  during  the  close  season, 
which  is  Imposed  by  Stat.  1884,  chap.  171,  §  68,  ex- 
tends to  trout  artificially  propagrated  on  one^s 
own  premises,  in  view  of  §  26,  which  declares  that 
•uch  trout  may  be  sold  at  all  times  for  purposes 
of  culture  and  maintenance,  but  not  for  food 
during  close  seasons. 

a.  The  le^slatnre  may  forbid  the  sale, 
offering  for  sale,  or  posflesslon  during 
the  close  season  of  trout  which  are  not 
alive,  although  they  were  artitlclally  propHgated 
on  one^s  own  premises,  if  such  close  season  is  not 
unreasonable. 

(November  29, 1808.) 

13EP0RT  by  the  Superior  Coiirt  for  Ply- 
±t  mouth  County  for  the  opinion  of  the  Su- 
pieme  Judicial  Court  of  an  indictment  charg- 
ing defendant  with  the  unlawful  sale  of 
trout.     Judgment  for  the  Commonvealth. 

This  was  an  indictment  found  by  the  grand 
Jury,  chargine  that  the  defendant,  on  the 
139th  day  of  March,  in  the  year  1893,  did  have 
In  his  possession,  and  did  offer  and  expose 
for  sale  and  did  sell  one  trout,  said  trout 
having  been  taken  in  this  commonwealth,  and 
Aot  then  and  there  being  alive. 

To  this  indictment  the  defendant  pleaded 
not  guilty.  It  was  admitted,  however,  that 
the  defendant  did,  on  the  day  charged  in  the 
^somplalnt,  sell  one  dead  trout  as  therein  al- 
leged. The  defendant  claimed  that  said  trout 
was  one  which  had  been  artificially  raised, 
propagated,  and  maintained  by  him,  and  of- 
fered to  prove  facts  as  to  the  method  of  hatch- 
ing, raising,  and  maintaining  said  trout, 
which  also  applied  to  all  other  trout  owned 
by  him,  claiming  that  if  he  did  prove  these 
facts  to  the  satisfaction  of  the  jury,  he  was 
•entitled  to  an  acquittal  on  the  ground  that 
the  statute  against  selling  trout  between  cer- 
tain dates  applied  only  to  wild  trout,  or  trout 
that  are  hatched  and  grow  in  a  state  of  nat- 
ure, without  artificial  aid  in  propagating  and 
maintaining*  thom. 

Tlie  facts"which  he  offered  to  prove  are  as 
f ol  lows : 

That  he  is  now  and  for  a  long  time  past 
Las  been,  the  owner  in  fee  simple  of  a  tract 
of  land  in  Plymouth  in  said  countv ;  that  a 
brook  runs  through  this  land,  and  that  by 
means  of  this  brook,  he  has  raised  artificial 
ponds;  that  he  is  engaged  in  the  business 
■of  artificially  cultivating  and  propagating 
brook  trout  for  sale :  that  these  trout  are  his 
property,  and  that  for  several  years  past  he 
has  bceu  taxed  for  them  by  the  town  of  Ply- 
mouth,  upon  an  assessed  value  from  f2,(KH) 
to  $5,000  and  that  the  trout  sold  by  him  was 


KOTi.— See,  In  connection  with  the  above  case, 
«tate  V.  Lewis  (Ind.j  20  L.  R.  A.  68,  and  noU, 
^2T.   R  A, 


one  artificially  cultivated  and  propagated  bv 
him  for  the  purpose  of  sale. 

He  further  offers  to  prove  that  he  has  been 
ensraged  in  said  business  since  September, 
18«9,  and  was  the  first  person  in  this  com- 
monwealth to  engage  in  artificially  cultivat- 
ing and  propagating  brook  trout  for  sale  as 
a  business. 

The  defendant  further  offers  to  prove  thai 
trout  cultivated  and  propagated  by  him  are 
cultivated,  propagated,  and  maintained  bv 
taking  the  spawn  or  egg,  called  ova,  a^tifi^ 
cially  from  the  trout,  and  placing  the  egg  so 
obtained  in  shallow  boxes,  which  have  a  fine 
wire  netting  in  the  bottom,  upon  which  the 
ova  are  laid.  These  boxes  containing  the  ova 
are  placed  in  a  trough  in  a  hatching  house, 
through  which  a  shallow  stream  of  water, 
kept  at  a  uniform  temperature,  is  allowed  to 
run ;  that  trout  begin  spawnine  by  October  15 
of  each  year,  and  are  througli  spawning  by 
the  middle  of  December ;  that  the  eggs  hatch 
in  about  sixty  days  from  the  time  of  setting 
the  spawn,  during  which  they  require  daily 
care  to  remove  all  unimpregnated  eegs,  to 
prevent  the  destruction  of  the  fertile  spawn  ; 
that  a  further  time  of  about  sixty  days  is  re- 
quired for  the  yolk  sack,  upon  which  the 
young  fish  called  fry  at  first  subsist  to  become 
absorbed,  before  they  need  other  food,  during 
whirh  time  they  -need  constant  care  and  at- 
tention ;  that  they  are  then  put  in  the  rearing 
ponds,  where  for  the  first  two  months  they 
have  to  be  fed  four  times  daily,  for  the  next 
two  months  three  times,  for  the  next  two 
months  twice  daily,  and  from  that  time  once 
daily,  as  long  as  they  are  kept.  When  a  year 
old  they  require  to  be  removed  into  deeper 
and  larger  ponds,  where  they  are  grown  until 
they  are  large  enough  for  the  market,  which 
is  about  January  15  of  the  following  year. 

The  trout  for  which  the  defendant  is  in- 
dicted for  selling  was  one  raised  and  main- 
tained in  the  way  above  described. 

In  the  month  of  January  of  this  year,  and 
for  several  years  past,  the  defendant  has  had 
from  five  to  six  tons  of  trout  artificially  cul- 
tivated and  maintained. 

During  all  the  time  these  trout  are  kept, 
and  until  they  are  disposed  of,  they  are  fed 
upon  sheep  haslets,  minnows,  and  herring 
chopped  up  and  prepared  for  them. 

By  the  process  of  artificial  cultivation  and 
propagation,  95  per  cent  of  the  eggs  are 
hatched,  while  in  a  state  of  nature  not  over 
3  per  cent  hatch  ;  and  that  trout  raised  artifi- 
cially are  equal  or  superior  as  an  article  of 
food  to  wild  trout,  and  are  after  the  middle 
of  January  to  the  time  of  spawning  a  good 
and  wholesome  article  of  food. 

The  defendant  offers  to  prove  that  trout 
will  not  inhabit  water  of  a  higher  tempera 
ture  than  sixty-five  degrees  Fahrenheit;  that 
there  are  no  trout  waters  open  to  the  public 
except  by  consent  of  riparian  owners,  and 
that  there  is  no  great  pond  in  this  common- 
weal  til  in  which  the  public  have  any  fishery 
rights,  which  brook  trout  can  inhabit,  ami 
that  all  waters  which  brook  trout  inhabit  arc 
owned  by  private  persons,  or  corporations. 
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The  oommon wealth  did  not  contest  the 
truth  of  the  facts  offered  to  be  proved  by  the 
defendant,  but  claimed  that  such  evidence 
would  furnish  no  defense  against  the  indict- 
ment, and  was  inadmissible  for  that  purpose. 
The  presiding  judge  so  ruled  and  excluded 
the  evidence. 

Tho  defendant  also  asked  the  court  to  rule, 
the  statutes  of  this  commonwealth  provide 
no  penalty  against  a  person  for  havin£[  in  his 
possession  and  offering  and  exposing  for  sale 
and  selling  dead  brook  trout  artificially  cul- 
tivated, propagated  and  maintained  by  him 
in  this  commonwealth. 

If  the  statutes  of  this  commonwealth  im- 
pose any  penalty  upon  the  defendant  for  hav- 
ing in  his  possession  and  offering  and  expos- 
ing for  sale  and  selling  dead  orook  trout 
which  were  kept  and  confined  in  artificial 
ponds  upon  his  premises,  and  which  were  ar- 
tificial ly  cultivated,  propagated,  and  main- 
tained in  the  manner  the  defendant  offered  to 
prove  that  his  were  confined,  cultivated, 
propa^ted,  and  maintained,  then  the  statute, 
so  nir  as  it  applies  or  relates  to  such  trout, 
is   unconstitutional. 

The  court  refused  to  give  the  rulings  as 
requested.  The  defendant  submitted  to  hav- 
ing a  verdict  of  guilty  returned  against  him, 
and  the  presiding  judge  reported  the  case 
for  the  determination  of  the  supreme  judicial 
court.  If  there  was  error  in  the  ruling  of 
the  court,  the  verdict  is  to  be  set  aside,  otner- 
wise  the  verdict  is  to  stand. 

Mr,  Robert  O.  Harris,  for  the  Common- 
wealth : 

iu  the  case  of  rivers  and  streams  not  nav- 
igable rinarian  owners  have  the  exclusive 
rif(ht  of  flsbing  in  front  of  their  land  to  the 
middle  of  the  stream. 

Cam.  V.  Chapin,  5  Pick.  199,  16  Am.  Dec. 
886;  Vinton  v.  WeUh,  9  Pick.  87;  MeFat'lin 
T.  EssesB  Co.  10  Cush.  804 ;  Cole  v.  JSastluim, 
188  Mass.  65 ;  Com.  v.  Look,  108  Mass.  452. 

The  right  is,  however,  subject  to  the  con- 
trol of  the  legislature,  and  statutes  made  in 
the  exercise  of  such  control  are  constitu- 
tional. 

Stoughton  v.  Baker,  4  Mass.  522,  8  Am. 
Dec.  236 ;  Vinton  v.  Welsh,  and  MeFarlin  v. 
Essex  Go.  supra;  Inland  Fisheries  Comrs,  v. 
Bolyoke  Water  Pmoer  Co,  104  Mass.  446; 
Burnliam  v.  Webster,  5  Mass.  266;  Com.  v. 
McCurdy,  5  Mass.  824 ;  Com.  v.  Essex  Co.  18 
Gray,  289;  Cole  ▼.  Eastham,  and  Com.  y. 
Look,  supra. 

i^ights  of  property,  like  all  other  social 
and  conventional  rights,  are  subject  to  such 
reasonable  limitations  in  their  enjoyment  as 
shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regulations 
established  by  law  as  the  legislature,  under 
the  governing  and  controlling  power  vested 
in  them  by  the  constitution,  may  think  nec- 
essary and  expedient. 

Com.  y.  A^ffer,  7  Cush.  68;  Com.  y.  Cer- 
tain Intoxicating  Liquors,  115  Mass.  158; 
Com.  y.  BlackingUm,  24  Pick.  852. 

We  have  statutes  prescribing  the  hours  and 
times  in  which  certain  sorts  of  places  of 
amusement  may  be  kept  open,  and  they  have 
been  held  to  be  constitutional. 
82  L.  R.  A. 


Com.  y.  Colton,  8  Gray,  488. 

The  statutes  prohibiting  the  keeping  of 
places  of  business  open  on  Sunday  have  al- 
ways been  sustained. 

Com.  V.  Has,  122  Mass.  40 ;  Com.  y.  Starr, 
144  Mass.  861. 

A  statute  prohibiting  the  taking  of  gravel 
and  sand  from  beaches  has  been  held  to  pro- 
hibit the  owner  of  the  beach  as  well  as  any 
other  person  and  te  be  constitutional  even  as- 
against  the  owner. 

Com.  y.  Tev*ksbury,  11  Met.  55. 

A  statute  forbidding  the  employment  of 
women  more  than  a  certain  number  of  hours, 
per  week  is  constitutional,  and  is  not  an  un- 
constitutional invasion  of  a  woman's  right 
to  sell  her  labor. 

Com.  V.  Hamilton  Mfg.  Co.  120  Mass.  888. 

As  was  said  by  the  oourt  in  Com.  v.  CoUan, 
supra,  **The  reasons  which  induced  the  legis- 
lature to  make  it  penal  ...  are  not  for 
us  to  inquire." 

In  Bancroft  y.  Cambridge,  126  Mass.  488, 
the  court  says:  "The  legislature  is  ordina- 
rily the  proper  judge  of  the  necessity  for  the 
exercise  of  the  power.  ** 

The  statute,  under  which  the  defendant 
claims  to  make  a  defense,  will  not  be  de- 
clared unconstitutional,  even  if  the  govern- 
ment is  in  error  on  all  preceding  pojnts  and 
though  this  statute  bears  more  heavily  oik 
him  than  may  seem  needful. 

Com.  V.  Clapp,  5  Gray,  97. 

Mr.  T.  E«  GroTer»  for  defendant : 

A  legislative  act  is  to  be  construed  accord* 
ing  to  the  intent  of  the  legislature.  The  in* 
tent  is  the  essential,  the  vital  part  of  a  stat- 
ute, and  to  reach  the  intent,  its  meaning  may 
be  extended  beyond  the  precise  words  used, 
to  the  reason  or  motive  upon  which  the  leg- 
islature proceeded. 

Cleaveland  v.  Norton,  6  Cush.  884 ;  BtanieU 
v.  Raymond,  4  Cush.  816 ;  United  States  y. 
Fishffr,  6  U.  8.  2  Cranch,  858,  2  L.  ed.  804. 

The  statute  is  a  penal  one,  and  in  deroffa- 
tion  of  a  common- law  right,  and  should, 
therefore,  for  both  reasons,  be  construe<) 
strictly,  and  so,  if  possible,  as  not  to  inter- 
fere with  that  right. 

The  statute  was  passed,  not  to  impair  or 
destroy  the  right  of  property,  but  to  protect 
it,  by  "*  encouraging  the  cultivation  of  use- 
ful fishes." 

Title  to  Stat.  1869,  chap.  884. 

It  sought  to  increase  the  fish  supply  so  that 
the  public  might  obtain  a  cheap  and  health- 
ful article  of  food. 

Bumham  v.  Webster,  5  Mass.  268;  Turner 
V.  Nye,  14  L.  R.  A.  487,  154  Mass.  579 ;  dm. 
y.  McCurdy,  5  Mass.  824 ;  Com.  y.  Essex  Co. 
18  Gray,  249;  Turner  y.  Nye,  14  L.  R.  A. 
487,  154  Mass.  585. 

Preventing  the  defendant  from  selling  hia 
trout  for  a  portion  of  the  year  does  not  in- 
crease the  supply,  or  benefit  tlie  public,  al- 
though that  may  be  the  result  with  those  of 
natural  cultivation  and  growth. 

When  the  Statute  of  1869,  chap.  884,  went 
into  effect,  which  was  July  12  of  that  year, 
there  was  no  one  engaged  in  artificially  rais- 
ing trout  as  a  business,  for  the  defendant, 
who  was  the  first  to  engage  therein,  did  not 
begin  until  the  September  following,  and 
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consequently  such  a  case  as  is  here  presented 
could  not  have  been  in  the  mind  of  the  legis- 
lature, for  the  facts  which  distinguish  it  from 
any  case  whicli  could  then  have  arisen  did 
not  exist.  To  hold  that  even  section  53  above 
cited  was  intended  to  apply  to  such  case  as 
this  would  reverse  its  intent,  and  instead  of 
encoui-aging  the  cultivation  of  useful  fishes, 
its  effect  would  be  to  restrain  it. 

Hall  y.  8taU,  20  Ohio,  14 ;  Piatt  y.  Unum 
Pae,  i2.  C%>.  99  U.  S.  48,  25  L.  ed.  424;  SewaU 
y.  Jone9,  9  Pick.  414. 

Defendant's  property  in  his  trout  exists 
independent  of  the  statute.  He  holds  them 
by  a  common-law  right  as  he  holds  other 
property.  They  are  kept  confined  upon  his 
own  premises  and  within  his  immediate 
power.  They  are  his  property  as  the  fowls 
kept  in  his  yard  are  his  property.  The  dis- 
tinction as  to  ownership  between  his  trout 
and  the  unconflned  trout,  although  such  trout 
may  haye  a  legal  owner  under  Uie  statute,  is 
the  same  as  that  between  the  duck  he  raises 
and  the  wild  duck  that  is  found  in  the  waters 
upon  bis  land. 

Fleet  v.  Hegeman,  14  Wend.  46 :  Decker  v. 
Fisher,  4  Barb.  592 ;  PMt  y.  Kreischer,  108 
N.  Y.  112. 

A  statute  of  New  York  proyides  that  "no 
person  shall  catch  or  take  any  oysters,  **  etc. 

The  court  of  appeals  held  that  that  act  did 
not  apply  to  persons  taking  their  own  oysters 
out  of  their  private  lots  or  beds. 

PeapU  V.  Hazen,  121  N.  Y.  818.  See  also 
Ptople  y.  FUhbough,  184  N.  Y.  898 ;  United 
States  y.  Sheldon,  15  U.  S.  2  Wheat.  119,  4 
L.  ed.  199 ;  Wake  v.  SUteon,  2  Mass.  146,  8 
Am.  Deo.  89;  8laU  v.  Lovell,  28  Iowa,  804; 
People  V.  Utica  Ine,  Co,  15  Johns.  880,  8  Am. 
Dec.  243;  Jackson  y.  Collins,  8  Cow.  89; 
Chesapeake  d  0.  Canal  Co.  y.  Baltimore  d  0. 
B.  Co,  4  Qill  &  J.  152 ;  Keith  y.  Quinney, 
1  Or.  864. 

If  it  should  be  held  that  the  defendant,  un- 
der tlie  facts  he  offered  to  prove,  committed 
a  criminal  offense  within  the  intent  of  the 
statute,  then  the  question  is  presented, —Is 
the  statute  creating  that  offense,  so  far  as  it 
applies  to  this  case,  constitutional? 

Declaration  of  Rights,  arts.  1,  10,  12. 

As  applied  to  this  case,  the  statute  under 
which  the  defendant  is  indicted  may  be  de- 
clared constitutional  when  applied  to  the 
protection  of  fishes  in  which  the  public  have 
a  common  right  or  interest,  as  distinguished 
from  private  ownership,  and  unconstitutional 
when  applied  to  the  private  property  of  a 
citizen  in  which  the  public  have  no  such 
right  or  interest. 

Wellington,  Petitioner,  16  Pick.  95,  26  Am. 
Dec.  631 ;  Fisher  v.  MeQirr,  1  Gray,  1,  61 
Am.  Dec.  881 ;  Com,  y.  Clavp,  5  Gray,  100 ; 
Com,  y.  Hitehings,  Id.  482 ;  warren  v.  Charles- 
town,  2  Gray,  84 ;  CargiU  v.  Poioer,  1  Mi'^h. 
S69. 

Within  what  limits  does  the  constitution 
permit  the  legislature  to  interfere  with,  re- 
strict, or  regulate  the  use  of  private  prop- 
erty? This  power  may  be  divided  into  three 
ireneral  classes :  (1)  The  power  of  taxation ; 
(2)  the  right  of  eminent  domain ;  (8)  the  po- 
lice power. 

The  legislature  might  requir:  the  defend- 
22L.R.A. 


ant  to  put  upon  the  trout  he  sells,  or  offers 
for  sale,  during  the,  prohibited  time,  some 
mark  or  device,  so  they  oould  be  distin- 
guished from  wild  trout,  while,  it  would  be 
an  excess  of  power  to  prevent  their  sale  dur- 
ing that  time  altogether.  If  the  legislature 
has  the  power  to  prevent  the  defendant  from 
selling  his  trout  during  a  part  of  the  year,  it 
may,  upon  the  same  principle,  prevent  their 
sale  for  the  entire  year,  and  thus  its  power 
would  extend  to  total  prohibition. 

Com,  y.  Huntley,  15  L.  R.  A.  839,  156 
Mass.  286;  Com,  y.  Stodder,  2  Cush.  562,  48 
Am.  Dec.  679;  Miller  v.  Horton,  10  L.  R. 
A.  116,  152  Mass.  547;  Com.  v.  Perry,  14 
L.  R.  A.  82%  155  Mass.  117 ;  Com,  v.  Alger, 
7  Cush.  58. 

The  constitutional  limit  of  interference 
with  private  property  is  this :  private  prop- 
erty, when  employed  in  business,  only  comes 
within  the  control  of  the  police  power,  if 
the  question  of  public  protection  is  not  in- 
volved, when  that  property  is  affected  with  a 
public  interest.  Judge  Cooley  divides  these 
cases  into  four  classes : 

1.  Where  the  business  is  one  the  following 
of  which  is  not  of  right,  but  is  permitted  by 
the  state  as  a  privilege  or  franchise. 

2.  Where  the  state  on  public  grounds  ren- 
ders to  the  business  special  assistance  by  taxa- 
tion or  otherwise. 

8.  Where  for  the  accommodation  of  the 
business  some  special  use  is  allowed  to  be 
made  of  public  property,  or  of  a  public  ease- 
ment. 

4.  Where  exclusive  privileges  are  granted 
in  consideration  of  some  special  return  to  be 
made  to  the  public. 

Cooley,  Const.  Lim.  4th  ed.  chap.  16, 
§§  6,  746 ;  Munn  y.  Blinois,  94  U.  8.  118, 
125,  24  L.  ed.  77,  84 ;  Slaughter- House  Cases, 
88  U.  8.  16  Wall.  86,  21  L.  ed.  394. 

Defendant's  business  of  raising  trout  does 
not  come  within  these  enumerated  cases. 

Neither  does  It  come  within  the  police 
power  found  in  the  maxim  of  the  common 
law,  sic  utere  tuo,  ut  alienum  non  Icedas. 

C<m,  y.  Alger,  7  Cush.  84 ;  Com,  y.  Tewks- 
bury,  11  Met.  57. 

Fishery  rights,  like  the  right  to  use  un- 
navi gable  streams  for  boating,  etc.,  are  sub- 
ject to  legislative  regulation  because  they 
are  public  rights,  but  such  regulations  can- 
not be  carried  to  the  extent  of  taking  away 
a  riparian  owner's  right,  or  depriving  him 
of  the  use  of  his  own  property.  He  has  the 
exclusive  right  of  fishing  along  the  banks, 
the  exclusive  control  of  the  lana,  and  what- 
ever is  afi^xed  to  the  soil  growing  in  the 
water  to  the  middle  of  the  stream,  if  his 
land  is  bounded  by  the  stream,  is  absolutely 
his. 

Com,  y.  Tiffany,  119  Mass.  804;  Com,  v. 
Vincent,  108  Mass.  446 ;  Vinton  v.  Welsh,  9 
Pick.  91 ;  Com,  v.  Chapin,  5  Pick.  199,  16 
Am.  Dec.  886. 

Section  26  declares  that  the  owner  of  fishes 
artificially  cultivated  or  maintained  shall 
not  sell  them,  t.  e.  fishes  artificially  culti- 
vated or  maintained,  for  food  at  seasons  when 
their  capture  is  prohibited  by  law  :  but  there 
is  no  time  when  the  capture  of  such  fishes  is 
prohibited  by  law,  on  the  contrary,  the  stat- 
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lite  expressly  provides  tLat  he  may  take  such 
ilshes  in  his  own  waters  at  pleasure.  There 
being,  tlien,  no  limit  as  to  the  time  of  cap- 
ture»  there  can  be  no  limit  as  to  the  time  of 
sale. 
Denbow  v.  State,  18  Ohio,  11. 

Allen,  «/.,  delivered  the  opinion  of  the 
court : 

There  are  two  questions  in  this  case, 
namely,  whether  the  defendant's  act  was 
within  the  true  meaning  of  the  statute  for- 
bidding the  sale  of  trout ;  and,  if  so,  whether 
the  statute  is  constitutional. 

1.  The  defendant  contends  that  the  penalty 
Imposed  by  Pub.  Stat.,  chap.  91,  §  53,  for 
selling  trout,  does  not  extend  to  the  sale  of 
trout  which  have  been  artificially  proi)agated 
and  maintained.  Whatever  force  this  con- 
tention might  liave  if  section  53  stood  alone, 
a  reference  to  other  sections  of  the  same  chap- 
ter, and  to  the  history  of  this  legislation, 
makes  it  clear  that  such  trout  are  not  ex- 
empted. The  chapter  contains  many  provis- 
ions for  the  protection  of  trout  and  other 
useful  fishes,  and  among  them  are  those  for 
the  encouragement  of  their  artificial  propaga- 
tion and  maintenance.  No  question  is  made 
that  section  53  is  applicable  to  all  other  pro- 
tected trout  except  such  as  have  been  arti- 
ficially propagated  or  maintainal ;  as,  for 
example,  to  trout  found  in  such  small  or 
great  ponds  and  such  streams  as  are  specially 
Drotected  by  the  provisions  of  sections  10, 
12,  14,  23,  24,  27.  B;^  section  26  it  is  pro- 
vided that  **  fishes  artificially  propagated  or 
maintained  shall  be  the  property  of  the  per- 
son propagating  or  maintaining  them  ;  and 
a  person  legally  engaged  in  their  culture  and 
maintenance  may  take  them  in  his  own  waters 
at  pleasure,  and  may  have  them  in  his  pos- 
session for  purposes  properly  connected  with 
said  culture  and  maintenance,  and  may  at 
all  times  sell  them  for  these  purposes,  but 
shall  not  sell  them  for  food  at  seasons  when 
their  capture  is  prohibited  by  law. "  A  close 
season  for  trout  was  fixed  by  section  51,  which 
has  since  been  changed  by  Stat.  1884,  chap. 
171.  Section  53,  by  its  terms,  imposes  a 
penalty  upon  every  person  who  **  sells  or 
offers  or  exposes  for  sale  or  has  in  his  pos- 
session a  trout,  **  except  alive,  during  the 
close  season.  Statutes  have  long  existed 
restricting  the  modes  of  taking  trout,  but  the 
fii-st  provision  making  their  sale  punishable 
is  found  in  Stat.  1869,  chap.  384,  §  28.  This, 
after  modifications  in  Stat.  1874,  chap.  186, 
and  Stat.  1876,  chap.  221,  §  1,  was  re-enacted 
in  Pub.  Stat.,  chap.  91,  §  53.  The  object  of 
all  these  statutes  was  to  protect  and  preserve 
the  trout.  The  same  statute  which  nrst  for- 
bade their  sale  also  contained  the  provisions 
upon  which  the  present  statute  Ib  founded,  to 
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encourage  their  artificial  propagation  and 
maintenance.  In  order  to  make  the  protection 
of  the  trout  more  effectual,  it  was  deemed 
necessary  by  the  legislature  to  punish  the 
sale,  during  the  close  season,  of  all  trout 
except  those  wh ich  are  a1  i ve.  This  was  prob- 
ably on  account  of  the  difllculty  in  distin- 
guishing between  trout  which  had  been  arti- 
ficially propagated  or  maintained  and  other 
trout.  On  the  construction  contended  for  by 
the  defendant,  the  law  could  not  be  so  well 
enforced.  In  view  of  the  provisions  of  sec- 
tion 26,  it  seems  to  us  plain  that  the  penalty 
imposed  by  section  63  extends  to  artificially 
propagated  trout. 

2.  iNor  have  we  any  doubt  that  the  statute 
is  constitutional.  The  importance  of  preserv- 
ing from  extinction  or  undue  depletion  the 
trout  and  other  useful  fishes  in  the  waters  of 
the  commonwealth  has  been  recognized  and 
illustrated  in  many  familiar  statutes  and 
decisions  from  an  early  time.  Such  protec- 
tion has  always  been  dee  ned  to  be  for  **  the 
good  and  welfare  of  this  commonwealth," 
and  the  legislature  may  pass  reasonable  laws 
to  promote  it.  Such  laws  are  not  to  be  held 
unreasonable  because  owners  of  property  may 
thereby  to  some  extent  be  restricted  in  its 
use.  It  has  often  been  declared  that  all  prop- 
erty is  acquired  and  held  under  the  tacit  con- 
dition that  it  shall  not  be  so  used  as  to  de- 
stroy or  greatly  impair  the  public  rights  and 
interests  of  the  commimity.  Many  Illustra- 
tions might  be  cited  where  such  restrictions 
on  the  use  of  propertjr  have  been  held  valid. 
But  the  cases  are  familiar.  The  limitation 
is  that  the  restrictions  must  not  be  unrea- 
sonable. The  legislature  may  **  make,  ordain 
and  establish  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes  and  or- 
dinances, directions  and  instructions,  either 
with  penalties  or  without ;  so  as  the  same 
be  not  repugnant  to  this  constitution,  as  they 
shall  Judge  to  be  for  the  good  and  welfare 
of  this  commonwealth."  Const,  chap.  1,  §  1, 
art.  4.  The  legislature  may  forbid  the  catch- 
ing or  selling  of  useful  fishes  during  rea- 
sonable close  seasons  established  for  them; 
and  to  extend  the  prohibition  so  as  to  in- 
clude such  as  have  been  artificially  prop- 
agated or  maintained  is  not  different  in  prin- 
ciple from  legislation  forbidding  persons 
from  catching  fish  in  streams  running  through 
their  own  lands.  The  statute  under  consider- 
ation falls  within  this  power.  Com.  t.  Look, 
108  Mass.  452 ;  Com.  v.  Alger,  7  Gush.  53, 
84,  85;  Com.  v.  Tewkefbury,  11  Met.  65,  67; 
Cole  V.  Eastham,  133  Mass.  65;  Hideout  ▼. 
Knox,  148  Mass.  868,  2  L.  R.  A.  81 ;  Blair  ▼. 
Forehand,  100  Mass.  136,  1  Am.  Rep.  94,  97 
Am.  Dec.  82 ;  PMpe  7.  B/ooey,  60  J(.  Y.  10, 
19  Am.  Rep.  140. 

Verdict  to  stand. 
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Allen  CAMERON 

V. 

PITTSBURGH  A  LAKE  ERIE  R.  CO., 
Appt, 

067  Pa.  ei7.> 

Condemnation  of  a  strip  of  land  across 
a  fibrm  for  canal  purposes  does  not  di- 
vide the  Harm  into  two  paroeJa  for  the  purpose 
of  eetimatlDg-  damages  for  the  coDstruction  of  a 
railroad  across  one  of  them  although  such  strip 
Is  taken  in  fee  and  the  canal  is  abandoned  and 
the  fee  to  such  strip  acquired  by  third  persona 

(October  28, 1888.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Comaioa  Pleas  for  Lawreoce 
County,  Id  favor  of  plaintiff  upon  an  appeal 
from  an  assessment  by  viewers  of  damages  for 
a  strip  of  land  appropriated  by  defendant  for  a 
right  of  way.    Afflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mestrs.  D.  B.  &  L.  T.  Kurta,  for  appel- 
lant: 

In  the  compensation  of  damages  for  land 
taken  by  a  railroad  company,  the  law  baa  re- 
gard only  to  the  tract  of  land  through  which 
the  railroad  is  located,  considered  as  a  whole, 
and  not  to  the  person  of  the  owner. 

Advantages  accruing  to  an  adjoining  but 
separate  tract,  owned  by  the  same  person,  but 
not  cut  by  the  railroad,  cannot  be  taken  into 
consideration  in  assessing  damages  for  the  prop- 
erty actually  taken. 

Harridburg  <£  P.  B,  Co.  ▼.  Moore,  4  W.  N. 
C.  532. 

Whenever  the  commonwealth  took  land  for 
permanent  use  under  the  Internal  Improve- 
ment Acts  of  April  11 .  1825,  February  26, 1826, 
April  9, 1827.  ond  similar  acts,  and  constructed 
and  operated  a  canal  on  it,  she  acquired  an 
estate  in  such  land  in  perpetuity  and  may  dis- 
pose of  the  same  in  fee. 

Western  Pennsylvania  H.  Go's  App,  69  Pa. 
155;  Wyoming  Coal  dh  Transp.  Co,  v.  Price,  81 
Pa.  156,  citing  Com,  v.  McAllister,  2  WatU, 
190;  Ealdeman  v.  Pennsylvania  B.  Co.  50  Pa. 
425;  Craig  v.  Allegheny,  58  Pa.  477;  Robinson 
▼.  West  Pennsylvania  B,  Co.  72  Pa.  816;  Pt>tts 
V.  Pennsylvania  8.  V,  B.  Co.  119  Pa.  278. 

We  find  nothing  in  the  statutes  securing  or 
reserving  to  such  owners,  whose  lands  were 
divided  by  the  canal,  a  right  of  way  over  it; 
and  even  if  there  was,  such  right  would  at 
most  be  an  easement  in  the  land  held  in  fee  by 
the  commonwealth  or  its  grantee  and  in  this 
case  would  not  avail  the  plaintiff  in  his  claim, 
for  the  reason  that  the  defendant's  appropria- 
tion invades  neither  the  parcel  of  land  west  of 
the  (Anal,  nor  such  right  of  way  or  easement 
in  the  land  formerly  occupied  by  the  canal, 
and  therefore  the  injury,  if  any,  suffered  by 
the  plaintiff  is  but  indirect  and  consequential — 


and  for  which  there  could  be  no  recovery  fn 
this  case. 

Pennsylvania  B.  Co.  v.  Lippineott,  116  Pa. 
472;  Pennsylvania  B.  Co.  v.  Mare/iant,  119  Pa. 
541. 

Two  distinct  tracts  of  land  connected  only 
by  means  of  a  way,  whether  private  or  public, 
cannot  be  treated  as  one  in  the  assessment  of 
damages. 

Pennsylvania  Go.  far  Ins.  ▼.  Pennsylvania 
a.  V.  B.  Co.  151  Pa.  384. 

Messrs,  Dana  A  Itong  for  appellee. 

Sterrett»  Gh.  «7.,  delivered  the  opinion  of 
the  court: 

In  1891  the  defendant  company  appropri- 
ated a  strip  of  land  for  railroad  purposes,  ex- 
tending northerly  across  the  easterly  end  of 
plaintiff's  farm.  On  appeal  from  award  of 
viewers,  this  isstie  was  formed  for  the  pur- 
pose of  determining  the  amovnt  of  his  dam- 
ages; and  on  the  trial  thereof  the  railroad 
company  contended  that  he  was  not  entitled 
to  recover  for  the  injury  or  depreciation  of 
the  westerly  end  of  the  farm,  containing 
eighty-five  acres,  because  it  is  a  separate  and 
distinct  tract  from  that  through  which  its 
road  passes.  The  facts  upon  which  this  con- 
tention is  based  are  as  follows:  Over  sixty 
years  ago  the  farm  in  question  was  bisected 
by  the  Beaver  Division  of  the  Pennsylvania 
canal,  in  the  construction  of  which  the  com- 
monwealth acquired  title  in  fee  to  the  strip 
of  land  taken  for  canal  purposes.  Afterwards 
that  title  passed  to  persons  other  than  the 
plaintiff  or  those  through  whom  he  acqutced 
title  to  his  farm,  so  that  he  has  never  owned 
the  strip  formerly  occupied  by  the  canal  bed 
and  its  banks.  That  improvement  crossed 
the  farm  in  a  northerly  direction,  leaving 
about  thirty-four  acres  on  the  easterly,  and 
eighty-five  acres  on  the  westerly,  side  there- 
of. For  the  purpose  of  furnishing  convenient 
communication  between  the  two  parts  of  the 
farm,  a  bridge  was  built  over  the  canal,  and 
thereafter  maintained  bj  the  commonwealth 
and  her  successors  in  title  while  the  canal 
was  in  operation.  On  the  trial  of  the  issue, 
testimony  tending  to  show  the  extent  to 
which  the  farm  as  a  whole,   including  the 

Sortions  east  and  west  of  the  old  canal,  was 
epreciated  by  defendant  company's  appro- 
priation of  said  strip  for  railroad  purposes, 
was  offered  and  received  by  the  court  under 
exception.  The  learned  judge  also  in- 
structed the  jury,  In  substance,  as  recited  in 
the  eighth  and  ninth  specifications,  that,  not- 
withstanding the  fact  that  the  farm  was  cut 
into  two  pieces  b^  taking  the  strip  in  fee  for 
canal  purposes,  its  identity  was  not  de- 
stroyed, but  the  two  pieces  of  land,  one  on 
either  side  of  the  canal,  continued  to  consti- 
tute the  farm,  just  as  they  did  before  the 
commonwealth  entered  and  appropriated  the 


NOTB.~The  above  case  is  an  ezoeUent  illustration 
of  the  rule  for  determlnlnsr  what  constitutes  a 
single  tract  in  estlmatinff  damages  caused  by  con- 
demnation. 

The  essential  character  of  the  property  and  its 
2;i  L.  K.  A. 


uses  Is  clearly  made  the  test  although  it  oonslpts  of 
two  parts  entirely  separated  by  property  of  third 
persons.  See  on  this  point  some  similar  cases  la 
note  to  Leroy  &  W.  B.  Co*  v.  Uoos  (Kan.)  8  L.  B.  A. 
217. 
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strip  for  canal  purposes;  that,  for  the  pur- 
pose of  assessing  the  damages  sustained  by 
the  plaintiff  in  consequence  of  the  taking  bj 
defendant  company,  ube  two  pieces  are  to  be 
considered  as  one  farm,  the  same  as  thoucrh 
the  commonwealth  bad  not  taken  the  strip  In 
fee.  In  brief,  the  single  question  involved 
in  all  the  assignments  of  error  is  whether  the 
learned  judge  was  correct  in  taking  that  view 
of  the  law.  There  is  no  controversy  as  to  the 
facts  upon  which  that  question  depends.  An 
outline  of  the  principal  facts  has  already  been 
given.  The  others  are  in  entire  harmony 
with  those  already  stated.  They' all  point 
to  the  conclusion  that  the  lands  in  question 
constitute,  as  they  did  before  the  construction 
of  the  canal,  one  single  farm,  the  entirety  of 
which  was  not  affected  by  that  improvement 
or  anything  else,  except  as  to  the  quantity 
of  land  taken  therefrom  by  the  common- 
wealth. So  far  as  the  testimony  shows,  the 
farm  has  always  been  held,  occupied,  and 
cultivated  as  one  tract  of  land.  There  is  lit- 
tle, if  anv,  significance  in  the  fact  that,  in 
the  deed  bv  which  plaintiff  acquired  title, 
the  parts  Iving  on  either  side  of  the  canal 
are  separately  described  by  metes  and  bounds, 
one  bounded  on  tiie  west  by  the  easterly  line 
of  the  canal,  and  the  other  on  the  east  by  the 
westerly  line  of  the  canal.  It  was  a  con- 
venient way  of  excluding  the  common- 
wealth's property.  It  was  never  contem- 
plated by  the  legislation  under  which  the 
canals  were  constructed  that  the  appropria- 
tion of  a  strip  through  or  across  any  farm 
should  have  the  effect  of  converting  one  single 
farm  into  two  separate  and  distinct  farms  or 
tracts.  To  hold  that  it  had  that  effect  would 
be  a  very  narrow,  as  well  as  unwarranted, 
construction.  Without  further  comment,  we 
are  clearly  of  opinion  that  the  learned  Judge 
was  right  in  holding  that  plaintiff  was  en- 
titled to  recover  damages  for  the  injury  or 
depreciation  of  the  entire  farm,  embracing 
the  part  west,  as  well  as  that  east,  of  the  old 
canal.  The  authorities  relied  on  by  the  de- 
fendant stand  upon  their  own  peculiar  facts. 
They  are  not  applicable  to  the  undisputed 
facts  of  this  case. 
Judgtnent  affiiined. 


Be  Estate  of  Richard  6.  BAILT,  Deceased. 


Elizabeth  JACKSON,  Appt., 

V. 

J.  Mitchell  BAKER. 
aMPa.68i.) 

1.  The  relation  of  eo-suretlefl  jointly  and 
severally  liable  for  the  default  of  their  priDcipnl 
as  to  eaoh  other  is  suoh  that  eaoh  is  a  principal 
for  one  half  the  amount  recoverable  for  suoh  de- 
fault and  a  surety  for  the  other  half. 

2.  A  le§r»ey  from  a  aurety  to  his  co- 
•nretsr  Jointly  and  severally  liable  with  him  for 
the  prlncipars  default,  is  subject  to  deduction 


for  the  proporMonate  share  of  the  legatee  of  the 
amount  the  estate  of  the  testator  is  oompeUed  to 
pay  upon  such  liability  although  the  legacy  is 
assiffned  to  a  third  person  bof  ore  any  payment  is 
made  by  the  surety. 

(October  2, 1808.) 

APPEAL  by  exceptant,*  one  of  the'reslduary 
legatees  of  Richard  B.  Baily,  deceabed, 
from  a  decree  of  the  Orphan's  Court  for  Ches- 
ter County  overruling  exceptions  to  the  mas- 
ter's report,  approving  the  action  of  Baily's 
executors  and  directing  as  to  the  proper  dis- 
tribution of  the  estate.    Beversed, 

The  testator,  Baily,  and  Francis  Worth 
were  sureties  on  the  bond  of  Ebenezer  Worth, 
a  guardian  for  certain  minors.  The  guardian 
become  insolvent  and  left  the  state,  a  new 
guardian  was  appointed  and  a  balance  found 
to  be  due  the  estate  from  the  old  guardian, 
which  was  directed  to  be  paid  to  him  either 
by  the  guardian  or  Ifis  sureties.  Meanwhile 
Baily  had  died  leaving;  a  will  by  which  he 
gave  a  legacy  to  his  co-surety,  Francis 
Worth.  Baily's  executors  paid  the  whole 
amount  of  the  deficiency  in  the  account  of 
the  principal  in  the  guardian's  bond,  and 
Francis  Worth  assigned  his  legacy  to  defend- 
ant in  this  action.  The  exceptant  to  the  ex- 
ecutor's account  sought  to  raise  the  question 
of  the  validity  of  the  payment  made  by  the 
executors  of  the  amount  due  on  the  guar- 
dian's bond,  and  also  sought  to  compel  a  con- 
tribution toward  such  amount  from  the  leg- 
acy to  the  co-surety. 

The  facts  and  contentions  of  the  parties 
fully  appear  from  the  following  portion  of 
the  auditor's  report : 

The  third  exception  is  as  follows: 

"The  payment  of  $8, 081.96  to  Cloud  Pyle, 
guardian,  is  erroneous  and  should  be  reduced 
one  half." 

The  facts  upon  which  the  payment  is  based 
are  as  follows:  In  the  year  1878  Ebenezer 
Worth  was  appointed  by  the  orphans'  court 
of  Chester  county  guaraian  of  Jesse  Anna 
Phipps,  a  minor,  and  upon  March  14,  1878. 
he  filed  his  bond  as  sruardian  in  the  sum  of 
$12,000  with  Francis*  Worth  and  Richard  B. 
Baily  as  sureties.  He  subsequently  became 
financially  embarrassed  ;  his  property  was 
sold  by  the  sheriff ;  and  he  left  the  state,  and 
now  resides  in  Barton  county,  Missouri.  At 
or  about  the  same  time,  Francis  Worth,  his 
brother,  and  co-surety  upon  the  bond  with 
Mr.  Baily,  executed  and  delivered  to  David 
M.  McFarland  and  Paschal  1  Worth  a  deed  of 
trust  of  all  his  real  and  personal  estate  and 
has  been  since  that  time  insolvent  and  with- 
out property  of  any  kind.  After  the  insolv- 
ency of  both  Ebenezer  and  Francis  Worth, 
Richard  Baily  assumed  charge  of  the  esute 
of  the  minor,  became  the  custodian  of  such 
investments  as  the  guardian  had  made,  col- 
lected the  money  thereon  and  made  payments 
to  the  ward.  After  the  death  of  Richard  B. 
Baily,  Ebenezer  Worth,  on  October  23,  1890, 
filed  his  final  account  as  guardian,  showing 
a  balance  due  his  ward  of  $3,592.16  and  pe- 


NoTB.— The  relation  to  each  other  of  sureties  I  person.    See,  as  to  set-off  against  leivatee,  Koooa 

- 1  V. 


jointly  and  severably  liable  is  illustrated  in  an  un- 
usual way  by  the  above  case  of  a  iegracy  from  one 
to  the  other  which  has  been  asslffned  to  a  third 
22  Ji.  R.  A. 

See  also  39  L.  R.  A.  686. 


MeUett  (Ind.)  7  L.  R.  A.  231,  and  note;  also  Fiscu* 
y.  Moore  (Ind.)  7  L.  B.  A.  836. 
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titioned  the  court  to  be  relieved  from  the 
trust  as  guardian  aforesaid.  On  October  28, 
1890,  the  court  ordered  and  directed  that  he 
be  discharged  from  the  duties  of  his  appoint- 
ment **  upon  the  money  due  as  shown  by  his 
account  being  paid  to  his  successor  by  him 
or  his  sureties'*  and  on  the  same  day,  upon 
the  petition  of  the  minor,  appointed  Cloud 
Pyle  successor  of  the  said  Ebenezer  Worth  as 
ffuardian  of  the  said  Jesse  Anna  Phipps. 
The  balance  due  as  shown  by  his  account  to- 

fetlier  with  interest  thereon,  amounting  to 
3,681.96  was  paid  by  the  executors  y)f  Rich- 
ard B.  Baily  deceased,  to  Cloud  Pyle,  the 
new  guardian,  on  March  25,  1891,  for  which 
payment  Mr.  Pyle  executed  a  release.  Be- 
fore payment  was  made  the  executor  required 
Mr.  Pyle  to  make  demand  upon  Francis 
Worth  for  his  one  half  of  the  indebtedness  on 
the  bond,  and  made  a  similar  demand  them- 
aelves,  which  demands  were  refused  by 
Worth  for  reasons  given.  Upon  suit  being 
threatened  by  Pyle,  the  executors,  under  the 
advice  of  their  counsel,  paid  the  full  amount 
under  protest.  Bv  a  statement  furnished  by 
the  executors  to  Francis  Worth,  on  January 
17,  1891,  it  appears  that  of  the  amount  paid 
$945. 32  is  the  proceeds  of  investments  left  in 
Mr.  Baily 's  hands  by  Ebenezer  Worth,  and 
that  the  balance  or  $2,736.64  is  the  true 
amount  which  the  sureties  were  called  upon 
to  make  srood,  of  which  amount  the  one  half 
or  $1, 868782  belongs  to  Francis  Worth  to  pay. 
In  reply  to  the  demand  of  the  executors  Mr. 
Worth  replied  that  Richard  Baily  had  in  his 
lifetime  assumed  to  pay  the  full  amount  due 
on  the  bond,  and  had  *'a  number  of  times'* 
aaid  to  him,  ''Thee  will  never  have  any  of 
it  to  pay."  He  further  informed  the  execu- 
tors that  he  had  sold  the  legacv  bequeathed 
to  him  bv  Richard  B.  Baily,  deceased  to  J. 
Mitchell  Baker.  Francis  Worth  is  entitled 
under  the  will  of  Mr.  Baily  to  receive  a  leg- 
acy of  $4,000,  bequeathed  to  him  in  the  fol- 
lowing terms:  "I,  Richard  B.  Baily,  au- 
thorize the  persons  hereinafter  named  .  .  . 
paid  tf)  each  in  person.  Francis  Worth  four 
thousand  dollars."  This  legacy  he  sold  and 
assigned  on  October  3,  1890,  to  J.  Mitchell 
Baker,  the  consideration  money  having  been 
paid  on  October  6,  1890,  and  on  the  first- 
named  date  the  executors  signed  a  written 
acceptance  of  notice  of  said  assignment  at- 
tached thereto.  The  consideration  named  in 
the  assignment  is  the  sum  of  one  dollar,  and 
other  good  and  valuable  considerations.  Mr. 
Worth,  the  legatee,  testifies  that  at  the  time 
of  the  execution  of  the  assignment,  Mr. 
Baker,  the  assignee,,  knew  that  he  (Worth) 
was  a  co-surety  with  Richard  B.  Bailv  upon 
the  bond  of  El>enezer  Worth.  Mr.  Baker,  on 
the  other  hand,  is  equally  positive  that  he 
•did  not.  At  least  one  of  the  executors  knew 
of  the  existence  of  this  bond  when  they  signed 
the  acceptance  of  notice  for  Mr.  Baker,  and 
those  who  did  not,  discovered  the  fact  very 
«oon  after.  The  executor,  who  was  in  a  posi- 
tion to  have  the  earliest  and  best  information 
on  the  subject,  was  called  upon  by  Mr.  Baker 
before  he  paid  the  money,  but  after  the  ex- 
ecution of  the  assignment,  and  was  encour- 
aged by  that  c^entleman  to  purchase  the  leg- 
acy. *  Said  ft  was  all  right,  if  he  had  the 
22I..aA. 


money  would  buy  It  himself. "  On  the  18th 
of  October,  1890,  Mr.  Baker  secured  from 
Francis  Worth  and  Samuel  P.  Webb  a  bond 
of  indemnitv  in  which  ''they  covenant  and 
agree  that  the  said  J.  Mitchell  Baker  shall 
receive,  by  virtue  of  his  assignment  of  the 
legacy  aforesaid,  the  sum  of  thirty-eight 
hundred  dollars,  and  if  the  said  sum  shall  be 
subject  to  set-off,  deduction,  or  diminution 
in  the  hands  of  the  executors  of  the  said 
Richard  B.  Baily,  deceased  .  .  .  they 
will  pay  and  make  up  said  deficiency  to  the 
said  J.  Mitchell  Baker.  **  The  above  consti- 
tutes a  history  of  the  facts  surrounding  this 
credit,*  and  the  auditor  has  been  compelled  to 
give  them  somewhat  in  detail  In  order  that 
the  controversy  over  the  payment  may  be 
fully  understood.  That  controversy  raised 
three  questions  for  the  consideration  of  the 
auditor,  viz.  : 

1.  Was  the  payment  by  the  executors  a 
proper  one? 

2.  Can  the  executors  set  off  the  one  half 
due  on  the  said  bond  bv  Francis  Worth 
against  his  legacy  of  $4,000  dollars,  or 

3.  Is  J.  Mitchell  Baker  entitled  to  receive, 
by  virtue  of  his  assignment,  the  full  ansount 
of  the  legacy,  less  the  collateral  inheritance 
tax? 

The  last  two  questions  will  be  passed  upon 
by  the  auditor  in  his  report  on  distribution ; 
the  first  is  properly  raised  to  the  exception 
filed,  and  must  be  determined  here.  Two 
widely  different  reasons  were  urged  before 
the  auditor  in  support  of  this  payment. 
Counsel  for  the  executors  say  that  the  bond 
being  joint  and  several,  Ebenezer  Worth,  the 
princii)al,  and  Francis  Worth,  the  co-surety, 
being  insolvent,  demand  having  been  made 
upon  them,  after  demand  upon  Francis  Worth 
for  payment,  and  suit  having  been  threatened 
against  the  estate  of  Richard  B.  Baily,  the 
executors  were  Justified  and  it  was  their  duty 
in  order  to  save  costs  to  the  estate  to  make 
payment.  Counsel  for  J.  Mitchell  Baker, 
the  assignee  of  the  legacy,  to  guard  against 
a  conflict  of  interests  between  his  client  and 
the  executors  in  the  distribution  of  the  leg- 
acy, urges  as  a  reason  for  allowins:  the  pay- 
ment that  the  legacy  to  Francis  Worth  was 
given  in  lieu  of  all  debts  due  from  Worth  to 
the  estate,  and  relying  upon  the  statements 
of  the  testator  to  Dr.  Warreii  and  others,  ar- 
gues that  Mr.  Baily  intended  to  release 
Francis  Worth  from  all  liability  on  the  bond» 
and  to  assume  the  entire  indebtedness  him- 
self. Counsel  for  the  exceptor  views  the  sit- 
uation with  his  wonted  equanimity,  and  is 
satisfied  that  the  item  should  be  reduced  one 
half,  and  so  long  as  his  clients  and  the  other 
legatees  under  the  will  are  not  called  upon 
to  pay  it,  is  indifferent  whether  the  executors 
or  J.  Mitchell  Baker  shall  lose  it.  The  au- 
ditor adopts  the  first  reason  given,  and  sus- 
tains the  payment  on  the  ground  presented 
by  the  counsel  for  the  executors.  There  can 
be  no  doubt  about  the  liability  of  this  estate 
for  the  entire  suretyship.  The  bond  is  joint 
and  several ;  the  principal  and  co-surety  are 
both  insolvent;  the  amount  of  the  indebted- 
ness upon  the  bond  had  become  fixed  by  the 
filing  of  the  guardian's  account,  and  its  con- 
firmation by  the  court  and  demand  having 
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been  made  by  tlie  newly  appointed  guardian 
and  suit  threatened,  there  was  no  possible 
way  for  tlie  exec\itors  to  avoid  payment  of 
this  debt.  The  payment  was  compulsory,  in 
that  it  was  of  a  claim  which  they  could  not 
legally  resist.  "A  payment  is  deemed  to  bo 
compulsory  when  the  party  making  it  can- 
not legally  resist  it.**  4  Am.  &  Eng.  Ency- 
clop.  Law,  p.  5,  notes;  Aldrich  v.  Aldrich, 
56  Vt.  324,  48  Am.  Rep.  791. 

*"  A  surety  who  has  paid  money  for  a  guar- 
dian, which  the  latter  owed  upon  his  bond, 
and  which  the  surety  is  bound  to  make  good, 
is  not  obliged  to  wait  for  judgment  or  exe- 
cution, but  by  paying  without  them,  under- 
takes the  burden  of  showing  that  he  was 
actually  bound  to  pay.  Mshback  v.  Weaver, 
84  Ark.  569."  4  Am.  &  Eng.  Encyclop.  Law, 
p.  5,  notes. 

This  claim  having  been  paid  by  the  exec- 
utors, a  surcharge  of  one  half  the  amount  so 
paid  would  result  either  in  throwing  the  re- 
sponsibility of  the  payment  upon  the  exec- 
utors personally  and  making  them  liable  for 
the  amount  of  such  surcharge,  or  in  making 
them  volunteers  to  the  extent  of  the  payment 
of  Worth's  one  half,  and  thereby  establish- 
ing the  relation  of  debtor  and  creditor  be- 
tween the  executors  and  Francis  Worth  in 
the  distribution  of  his  legacy,  compelling 
them  to  become  the  claimants  for  reimburse- 
ments from  the  legacy,  and  to  successfully 
contest  their  rights  as  against  other  claimants 
or  lose  the  payment.  The  auditor  is  not  pre- 
pared, nor  ao  the  facts  require  that  he  should 
go  to  either  len^h  in  passing  upon  this  ex- 
ception. Whi  le  It  is  true  the  executors  should 
have  consulted  counsel  before  accepting  no- 
tice of  the  assignment  of  the  Worth  legacy 
to  Baker,  and  while  one  of  the  executors  at 
least  had  some  knowledge  as  to'  Francis 
Worth's  liability  on  the  bond,  nothing  was 
done  or  left  undone  by  them  which  in  any 
manner  increased  the  liability  of  the  estate 
upon  this  bond  or  relieved  Francis  .Worth 
from  the  payment  of  his  one  half  thereof. 
The  signing  of  the  acceptance  of  notice  did 
not  in  the  slightest  degree  change  the  rela- 
tions of  all  the  parties,  to  wit.  Worth,  Baker 
or  the  executors.     If  the  assignment  takes 

Srecedence  of  the  claim  for  contribution,  it 
oes  so  not  by  reason  of  any  act  of  the  ex- 
ecutors, but  because  it  was  executed  and  de- 
livered prior  to  the  payment  by  the  executors 
to  Pyle  of  the  amount  claimed  to  be  due  from 
Worth.  The  assignment  was  complete  with- 
out the  acceptance  of  notice,  and  at  the  time 
of  their  signing,  it  was  not  in  the  power  of 
the  executors  to  defeat  it.  To  the  auditor  it 
seems  clear  that  the  evidence  discloses  no  act 
either  of  omission  or  commission  on  the  part 
of  the  executors  which  would  warrant  him 
in  placing  upon  them  personally  the  burden 
of  one  half  of  the  payment  of  $3,681.96,  ex- 
cepted to,  nor  does  it  seem  riffht  or  equitable 
that  they  should  be  compelled  to  contest  their 
right  to  reimbursement  in  the  distribution. 
The  auditor  prefers  rather  to  treat  the  credit 
as  a  proper  payment  by  the  executors  in  be- 
half of  the  estate,  a  payment  made  in  the 
discharge  of  their  duty,  and  from  which 
there  was  no  escape.  If,  therefore,  the  au- 
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ditor  is  right  in  his  conclusions  the  contest 
over  the  legacy  of  Francis  Worth  must  bo 
between  the  estate  of  Richard  B.  Baily  for 
contribution,  and  J.  Mitchell  Baker  as  as- 
signee of  that  legacy ;  and  if  the  estate  is  not 
entitled  to  contribution  as  against  Mr.  Baker, 
then  the  estate  and  not  the  executors  must 
lose  the  amount.  One  other  question  only 
raised  by  this  exception  should  be  answered. 
It  is  as  to  the  right  of  Francis  Worth  to  re- 
ceive this  legacy  over  and  above  his  in- 
debtedness to  the  estate.  In  allowing  this 
credit  the  auditor  finds  no  facts  which  would 
justify  him  in  saying  that  the  testator  in- 
tendea  to  give  to  Francis  Worth  the  legacy 
over  and  above  his  liability  and  indebteoness 
on  the  guardian's  bond,  nor  in  finding  that 
a  release  of  that  indebtedness  was  proven. 

Francis  Worth  is  entitled  to  a  legacy  of 
$4,000  under  the  will  of  Mr.  Baily.  This 
legacy  he  sold  and  assigned  to  J.  Mitchell 
Baker,  on  October  8,  1890,  and  upon  the  sam& 
day  the  executors  accepted  notice  of  the  as- 
signment. On  the  13th  of  October,  1890. 
Mr.  Baker  secured  a  bond  of  indemnity  fron» 
Francis  Worth,  with  Samuel  P.  Webb  as 
surety,  on  which  they  covenant  to  pay  and 
make  up  any  deficiency,  to  Mr.  Baker,  which 
may  exist  or  arise  with  said  legacy  by  reasoa 
of  any  deduction  or  diminution  in  the  hands 
of  the  executors. 

On  March  25,  1891,  the  executors  paid  ta 
Cloud  Pyle,  guardian  of  Jesse  Anna  Phipps, 
the  sum  of  $3,681.96,  being  the  amount  due 
upon  a  bond  given  by  Ebenezer  Worth,  a. 
former  guardian,  and  upon  which  Richard 
B.  Baily  and  Francis  Worth  were  co-sureties, 
and  jointly  and  severally  both.  The  exec- 
utors claim  the  right  to  set  off  the  one  half 
due  on  said  bond  by  Francis  Worth  against 
his  legacy  of  $4,000  in  their  hands,  and  J. 
Mitchell  Baker  claims  the  legacy  by  virtue- 
of  his  assignment. 

The  right  of  the  executors  to  set-off  claimed 
must  depend  upon  the  proper  application  of 
the  principles  relating  to  contribution,  and 
the  time  when  that  contribution  can  be  en- 
forced. 

"The  right  of  contribution  arises  between 
sureties  when  one  has  been  called  upon  to 
make  good  the  principal's  default,  and  has- 
paid  more  than  his  share  of  the  entire  lia- 
bility, and  the  right  does  not  arise  until 
that  surety  has  paid  more  than  his  share  of 
the  debt."  Adams,  Eq.  *269;  Wood  v.  Leland, 
1  Met.  387 ;  Bispham,  Eq.  §§  828-330 ;  1 
Lead.  Gas.  Eq.  pt.  1,  (text- book  series)  *120. 

Payment  must  have  been  compulsory ;  that 
is  one  which  the  surety  could  not  resist.  4 
Am.  &  Eng.  Encyclop.  Law,  p.  5,  note. 

Payment  in  the  case  was  made  by  the  exec- 
utors to  Cloud  Pyle  on  March  25,  1891,  and 
in  that  payment  was  included  the  one  half 
due  by  Francis  Worth  upon  the  bond.  The 
right  of  contribution,  therefore,  arose  at  that 
time,  and  the  set-off  was  complete  against 
Francis  Worth's  claim  for  his  legacy.  If 
this  were  a  claim  by  Worth  himself,  or  by 
his  creditors,  this  set-off  would  be  effectual, 
for  the  creditors  of  Worth  would  be  in  no- 
better  situation  than  Worth  himself.  But 
can  the  interest  of  a  prior  bona  fide  purchaser- 
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for  value,  without  knowledge  or  notice  of 
this  set-off,  be  affected  by  it?  It  seems  clear 
to  the  auditor  that  it  cannot. 

It  is  a  fact  not  seriously  controverted,  and 
the  auditor  so  finds,  that  Baker  was  a  bona 
fide  purchaser  for  value  of  this  legacy  prior 
to  March  25,  1891,  and  without  notice  of  any 
claim  for  defalcation  or  set-off,  everything 
in  the  testimony  points  to  an  honest  and  fair 
assignment  of  the  legacy  to  an  innocent  party 
for  value.  Whatever  Francis  Worth  may 
have  known,  or  feared,  or  suspected  in  regara 
to  his  right  to  claim  this  legacy  as  against 
his  contingent  liability  on  the  guardian's 
bond,  there  is  no  evidence  that  he  com- 
municated these  fears  or  suspicions  to  Mr. 
Baker,  or  save  the  latter  cause  to  doubt  the 
merit  of  his  claim.  It  is  true  Mr.  Worth 
testifies  that  at  the  time  of  the  execution  of 
the  assignment,  Mr.  Baker  knew  that  he 
(Worth)  was  a  co- surety  with  Richard  Baily 
upon  the  bond  of  Ebenezer  Worth.  This  is 
denied  by  Mr.  Baker,  but  whether  true  or 
false,  such  knowledge  was  not  sufficient  to 
put  Mr.  Baker  upon  guard  or  inquiry,  par- 
ticularly in  the  light  of  the  subsequent  acts 
and  silence  of  the  executors  themselves.  The 
mere  fact  that  Baker  knew  of  the  existence 
of  the  bond,  if  true,  could  not  raise  a  pre- 
sumption against  Uie  bona  fides  of  the  as- 
signment to  him,  because  it.  was  not  the 
bond,  but  its  payment  of  more  than  their 
share  by  the  executors,  that  created  the  right 
of  set-off  against  Worth. 

Worth's  title  in  the  legacy  was  complete 
and  perfect  at  the  time  of  the  assi^ment. 
He  had  an  absolute,  indefeasible  interest, 
capable  of  assignment,  and  liable  for  seizure 
for  his  debts.  Whatever  rights  Worth  and 
the  executors  had  in  this  legacy  were  fixed 
and  determined  by  the  assignment  of  the  leg- 
acy to  Baker  and  notice  thereof  to  the  ex- 
ecutors. Baker's  interest  in  the  legacy  is 
exactly  that  of  the  legatee  himself,  as  it  stood 
affected  by  countervailing  equities  at  the 
time  of  the  assignment  He  took  it  subject 
to  every  defense  that  would  be  valid  between 
the  original  parties,  but  to  no  defense  that 
was  not  valid  and  subsisting  at  the  time  the 
executors  received  notice  of  the  assignment. 
It  would  be  most  inequitable  and  unjust  to 
permit  the  executors  to  make  any  defense 
against  the  assignee,  which,  at  the  time  of 
the  assignment  of  the  legacy  or  notice  of  it, 
they  could  not  have  made  against  Worth  him- 
self. 

Another  fact  not  to  be  lost  sip^ht  of  in  ad- 
Justing  the  rights  of  these  parties  is  that  no 
negligence  nor  default  appears  in  the  con- 
duct of  Baker.  He  took  ever^  precaution  to 
inform  himself  of  the  real  situation  by  the 
original  parties,  and  their  relations  to  each 
other.  His  course  was  that  of  a  prudent, 
cautious  man,  desirous  of  ascertaining  all 
the  facts  relating  to  the  legacy,  and  of  pro- 
tecting himself  n-om  all  loss.  Before  he  paid 
the  money  on  the  assignment  he  called  upon 
Mr.  McFarland,  the  executor,  who  was  in  a 
position  to  have  the  best  information  upon 
matters  pertaining  to  the  estate,  and  was  told 
by  that  eentleman  **  it  (the  legacy)  was  all 
right,"  if  he  had  the  money  ** would  buy  it 
himself.*  All  three  of  the  executors  signed 
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an  acceptance  of  notice  of  the  sssignment  be- 
fore Baker  paid  the  money,  and  no  intimation 
was  given  by  any  of  them  that  the  full  amount 
of  the  le^acv  was  not  due  from  the  estate  of 
Worth ;  in  fact,  those  of  the  executors  who 
knew  of  the  guardians*  bond  did  not  belie v« 
that  Worth's  liability  thereon  could  be  set 
off  against  his  legacy,  and  acted  upon  that 
presumption.  Advice  of  counsel,  if  asked, 
might  or  might  not  have  changed  their 
views,  but  as  the  advice  was  not  asked  these 
views  remain  firmly  fixed.  No  wamine 
reached  Mr.  Baker  from  them  that  Worth 
was  co-surety  upon  a  bond  with  Richard  B. 
Baily,  that  that  bond  would  eventually  have 
to  be  paid  by  the  estate,  and  that  when  paid 
the  executors  would  claim  to  set  off  the  one 
half  thereof  against  Francis  Worth's  legacy. 
This  silence  on  the  subject,  whether  proceed- 
ing from  ignorance  of  the  fact,  or  mistake  as 
to  their  legal  rights,  would  effectually  bar 
them  from  setting  up  that  defense  after  the 
assignee  had  parted  with  his  money  on  the 
faith  of  that  silence. 

The  silence  of  two  of  the  executors  and  the 
language  of  one  was  in  effect  a  declaration  to 
Baker  of  no  set-off  and  they  are  estopped  from 
setting  up  any  defense  which  existed  at  the 
date  of  such  declaration.  Baker  had  a  right 
to  rely  upon  the  statement  of  one  of  the  ex- 
ecutors that  ''the  legacy  was  all  right,"  and 
upon  the  silence  of  all  of  them  as  to  any  de- 
falcation or  defense.  If  he  was  misled 
thereby  in  purchasing  this  legacy ;  if  he  took 
it  upon  the  faith  of  these  representations  and 
loss  occurs, — it  must  fall  upon  those  whose 
acts  occasioned  the  loss,  for  it  is  a  well-es- 
tablished principle  that  where  a  loss  must 
fall  upon  one  of  two  innocent  persons  it  shall 
be  borne  by  him  whose  act  occasioned  it. 

Mr.  Baker,  therefore,  being  a  bona  fide 
purchaser  for  value,  prior  to  the  right  of 
contribution,  and  without  notice  of  any  de- 
falcation or  defense  upon  the  part  of  the  ex- 
ecutors is  entitled  to  take  this  legacy  by  vir- 
tue of  his  assignment  and  it  will  be  awarded 
to  him  in  the  distribution. 

Exceptions  were  taken  to  this  report  which 
were  overruled  by  the  court,  and  the  except- 
ant appealed  with  the  following  assignments 
of  error : 

1.  In  dismissing  the  exception  that  the  an 
ditor  erred  in  allowing  the  payment  to  Clou() 
Pyl^t  guardian,  as  a  proper  credit. 
.  2.  In  dismissing  the  exception  that  the  au- 
ditor erred  in  awarding  to  J.  Mitchell  Baker, 
assignee  of  Francis  Worth,  the  full  amount 
of  the  legacy  bequeathed  to  Francis  Worth. 

8.  In  dismissing  the  exception  that  the  au- 
ditor erred  in  awarding  any  sum  whatever  to 
Baker. 

4.  In  dismissing  the  exception  that  the  au- 
ditor having  awarded  Baker  l|;3,914,  should 
have  surcharged  the  executor  with  that 
amount. 

5.  In  not  reducing  the  sum  awarded  to 
Baker  to  the  extent  of  Francis  Worth's  share 
of  the  amount  due  on  the  guardian's  bond. 

6.  In  not  treating  the  claim  made  by  Bakcr 
as  the  claim  of  Francis  Worth. 

Afessrs.  CharleB  H«  Pennjpaeker, 
Warren  W.  Hole  and  Butler  &  Windle, 
for  appellant : 
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The  executors  had  do  right  to  pay  the  de- 
mand of  Cloud  Pyle,  guardian,  at  the  time 
and  under  the  circumstances  they  did  pay  iC. 

This  estate  should  have  been  protected 
against  any  liability  whether  contingent  or 
absolute. 

Bom  v.  McKinny,  2  Rawle.  227. 

Although  his  right  to  call  for  the  interpo- 
sition of  equity  does  not  arise  until  his  prin- 
cipal is  in  de^ult  by  neglecting  to  pay  the 
claim  at  maturity  it  is  founded  upon  a  con- 
tract which  existed  before,  and  while  he  has 
a  claim  against  the  decedent  so  equitable  as 
this  it  is  unjust  that  the  representative  of 
the  latter  should  deprive  him  of  the  security 
already  in  his  hands. 

Beaver  v.  Beaver,  23  Pa.  170. 

The  obligation  of  a  surety  under  a  statu- 
tory bond  is  determined  by  the  law  under 
which  it  is  given. 

Crawley  v.  Com,  128  Pa.  275. 

The  legal  construction  of  a  will  in  writing 
cannot  be  explained  or  altered  by  the  parol 
declarations  of  the  testator,  of  his  understand- 
ing of  the  meaning  of  the  will,  or  of  his  in- 
tentions to  do  something  else. 

Comfort  V.  Mather,  2  Watts  &  8.  458,  37 
Am.  Dec.  528 ;  KeUey  v.  KeUey,  25  Pa.  460. 

"We  should  go  far  beyond  the  province  of 
interpretation,  if  we  make  a  legacy  ^ood  for 
Its  amount,  and  also  good  for  the  extinguish- 
ment of  any  amount  of  debt. 

Strong  v.  Bom,  85  Pa.  884 ;  Bowlough  v. 
Bmt^UmgK  68  Pa.  498. 

If  Worth  was  bound  to  pay  unto  this  estate 
the  results  of  his  undertaking  of  suretyship, 
then  Baker  is  likewise  bouna. 

PranU  v.  Broum,  17  Serg.  &  R.  287 ;  Frantz 
v.  Brown,  1  Penr.  &  W.  257 ;  Bredinv,  Mai, 
fi  Penr.  &  W.  190 ;  Thompson's  App.  42  Pa. 

a48. 

A  legatee  who  is  indebted  to  the  estate  of 
his  testatc^r  is  not  entitled  to  recover  his  leg- 
acy, nor  that  which  he  holds  by  assignment 
in  right  of  another  legatee,  so  long  as  any 
part  of  his  debt  to  the  estate  equal  to  the 
amount  of  the  legacies  claimed,  remains  due 
and  unpaid,  and  the  assignee  of  such  legatee 
can  be  m  no  better  situation  than  the  legatee 
himself. 

Keim  v.  Muhlenberg,  7  Watts,  79 ;  Adams, 
Eq.  8th  ed.  p.  228 ;  Story,  Eq.  Jur.  18th  eU. 
p.  68 ;  Wms.  Exrs.  p.  960. 

Mr.  Thomas  W.  Pieree*  for  appellee : 

The  right  of  one  co-surety  to  demand  con- 
tribution does  not  arise  out  of  theobligation, 
by  which  they  are  bound  for  the  principal, 
but  upon  an  equity  that  he  should  not  pay 
more  than  a  proper  share  of  the  Joint  burden, 
and  such  right  dates  from  the  time  of  the 
payment. 

Campbell  v.  Mesier,  4  Johns.  Ch.  839,  1  L. 
ed.  860,  8  Am.  Dec.  570. 

The  right  of  contribution  arises  between 
sureties  when  one  has  been  called  upon  to 
make  good  the  princi pal's  default,  and  has 
paid  more  than  his  share  of  the  debt. 

Adams,  Eq.  269 ;  Bispham,  Eq.  ^^  828-380 ; 
Baylies,  Sureties  &  Guarantors,  827. 

The  right  of  action  for  contribution  does 
not  arise  until  payment  of  more  than  a  due 
proportion. 

Martin  ▼.  Frantz,  127  Pa.  889. 
22  L.  R.  A. 


The  lec;acy  and  the  claim  for  contribution 
are  not  due  in  the  same  right.  While  Mr. 
Baker,  as  assignee  of  the  legacy,  would  be 
liable  to  such  abatements  as  the  legacy  was 
subject  to  at  the  time  of  assignment,  he  could 
not  be  made  liable  for  debts  of  the  assignor, 
created  or  accruing  after  the  assignment  was 
made  and  notice  given. 

Thompson  ▼.  McClelland,  29  Pa.  475 ;  Rider 
v.  Johnson,  20  Pa.  190 ;  Tfumpson's  App.  43 
Pa.  845 ;  Ammon's  App,  68  Pa.  284 ;  Filbert 
V.  Hawk,  8  Watts,  448 ;  Strong  y.  Bass,  85  Pa. 
388. 

The  failure  of  Mr.  Worth  to  pay  such 
claims  as  might  arise  between  him  and  the 
executors,  after  he  had  parted  with  his  right 
to  the  legacy,  cannot  afTect  the  aasignee, 
whose  rights  are  determined  as  of  the  time 
of  the  assignment. 

Keim  v.  Muhlenberg,  7  Watts,  79. 

MeCollom,  J.,  delivered  the  opinion  of 
the  court : 

Richard  B.  Baily  and  Francis  Worth  were 
cosureties.  Jointly  and  severally  liable  for 
the  default  of  their  principal,  and  in  their 
relation  to  each  other  each  was  a  principal 
for  one  half  the  amount  recoverable  for  such 
default,  and  a  surety  for  one  half  of  it.  If  ei* 
ther  was  compelled  to  pay  the  whole  amount, 
his  rights  and  remedies  against  his  cosurety 
for  the  half  were  the  same  as  against  their 
principal  for  the  whole.  Croft  v.  Moore,  9 
Watts,  451 ;  Mosier's  App,  56  Pa.  76.  93  Am. 
Dec.  788;  Hess's  Estate,  69  Pa.  272;  and 
^^r^ght  v.  Orover  db  Baker  Sewing  Maeh,  Co, 
82  Pa.  80.  If  a  surety  gives  a  legacy  to  his 
principal,  the  latter  cannot  recover  it  from 
the  estate  of  the  former  until  he  has  satisfied, 
or  furnished  indemnity  against,  the  demand 
for  which  the  testator  was  his  surety.  Boss 
V.  McKinny,  2  Rawle,  226.  If  the  debt  of 
the  principal  has  been  paid  by  the  surety  or 
his  estate,  such  payment  may  be  relied  on  to 
satisfy  or  reduce  the  amount  of  the  legacy, 
and  this  is  so  although  the  payment  was  maue 
by  the  estate  after  proceedings  for  the  re- 
covery of  the  legacy  were  instituted.  Beaver 
V,  Beaver,  23  Pa.  167.  It  is  clear,  therefore, 
that  in  a  proceeding  by  Worth  for  the  collec- 
tion of  the  legacy  to  which  he  was  entitled 
under  and  by  virtue  of  the  will  of  Richard 
B.  Baily  the  estate  could  deduct  therefrom 
the  amount  it  was  compelled  to  pay  by  rea- 
son of  his  default  as  the  testator's  cosurety. 
It  was  thought,  however,  by  the  learned 
court  below  that,  as  Baker  purchased  the 
legacy  before  the  payment  was  made  by  the 
estate,  such  payment  was  not  available  as  a 
partial  defense  to  his  claim  for  the  whole  of 
it,  and  in  accordance  with  this  yiew  it,  less 
the  collateral  inheritance  tax,  was  awarded 
to  him.  In  support  of  this  decree  it  is  urged 
that  when  Wortn  transferred  the  legacy  the 
estate  had  no  demand  against  him  which  was 
applicable  to  it,  nor  equity  for  the  protec- 
tion of  whiclh  the  executors  could  withhold 
from  him  the  whole  or  a  part  of  it,  until  in- 
demnity was  furnished,  or  his  liability  as 
cosurety  was  discharged.  We  think  this  con- 
tention, to  the  extent  that  it  denies  the  exist- 
ence of  such  an  equity  in  the  estate  at  the 
time  of  the  transfer,  is  unsound.    It  fails  to 
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give  proper  pfTect  to  the  relation  between  co- 
«urcties,  and  to  daly  consider  the  rights  and 
liabilities  whicli  spring  from  it.  Prima 
facie  this  relation  is  established  between  two 
persons  when  they  unite  with  a  third  in  an 
obligution  for  the  payment  of  his  debt,  and 
by  this  act  they  become,  as  we  have  already 
seen,  his  sureties  for  the  whole  debt,  and 
sureties  of  each  other  for  half  of  it.  If  their 
principal  fails  to  pay  his  debt,  and  the  co- 
sureties pay  it  in  equal  proportions,  he  be- 
comes tlieir  debtor,  and  their  liabilities  to 
each  other  as  such  are  discharged ;  but  if  one 
of  them  is  compelled  to  pay  the  whole  debt 
he  is  entitled  to  contribution  from  his  co- 
surety, and  may  enforce  it  by  an  action  of 
assumpsit,  or  by  subrogation  to  the  rights  of 
the  creditor.  While  the  action  for  it  cannot 
be  maintained  until  default  and  payment,  as 
above  stated,  it  is  nevertheless  true  that  the 
right  to  have  and  the  liability  to  make  con- 
tribution inhere  in  the  transaction  by  which 
the  sureties  were  jointly  and  severally  bound 
for  the  debt  of  their  principal.  In  Agnew  y. 
Bell,  4  Watts,  31,  Kennedy,  J.,  in  delivering 
the  opinion  of  the  court,  said:  ''It  is  cer- 
tainly too  well  established  now  to  be  ques- 
tioned that  where  any  one  or  more  of  those 
Tvho  are  cosureties  have  had  to  pay,  as  such, 
the  debt  of  their  principal,  or  any  part  there- 
of, and  he  is  unable  to  reimburse  it,  the  loss 
arising  therefrom  must  be  borne  equally  by 
al  I  of  them.  Hence  hasarisen  the  right  to  con- 
tribution. This  right  has  been  considered  as 
depending  rather  upon  a  principle  of  equity 
than  upon  contract ;  but  it  may  well  be  con- 
sidered as  resting  alike  on  both  for  its  founda- 
tion, for  although  generally  there  is  no  ex- 
press agreement  entered  into  between  joint 
sureties,  yet  from  the  uniform  and  almost 
universal  understanding  which  seems  to  per- 
yade  the  whole  community  that  from  the  cir- 
cumstance alone  of  their  agreeing  to  be  and 
becoming  accordingly  cosureties  of  the  prin- 
cipal they  mutually  become  bound  to  each 
other  to  divide  and  equalize  any  loss  that 
may  arise  therefrom  to  either  or  any  of  them, 
it  may  with  great  propriety  be  said  that  there 
is  at  least  an  implied  contract.  Deering  y, 
Mirl  of  WincheUea,  2  Bos.  &  P.  270 ;  Cray- 
ihnrm  y.  Smnlmme,  14  Ves.  Jr.  180.  This 
liability  between  sureties  to  contribution  in 
case  of  loss  through  the  inability  of  their 


principal  to  pay  being  known  to  them  at  the 
time  of  their  becoming  sureties,  may  well 
be  considered  a  great,  if  not  the  main,  in- 
ducement in  many  instances  to  their  becom- 
ing such."  It  is  therefore  incorrect  to  say 
that  the  estate,  before  payment  of  the  prin- 
cipaVs  debt,  had  no  equity  against  the  testa- 
tor's cosurety  and  legatee  which  would  en- 
able it  to  withhold  payment  of  the  legacy 
until  it  was  indemnified,  or  the  inability  of 
such  co-surety  to  pay  one  half  of  that  debt  in 
case  of  the  principal's  inability  to  pay  it  was 
discharged.  It  clearly  had  such  an  equity 
which  in  a  suit  by  Worth  for  the  legacy 
would  have  been  to  the  extent  mentioned 
available  as  a  defense.  This  equity  was  not 
destroyed,  nor  the  defense  founded  upon  it 
affected,  by  the  assignment  of  the  legacy  to 
Baker.  He  acquired  by  his  purchase  such 
ri^ht  to  the  legacy  as  his  assignor  had,  and 
this  right,  as  we  haye  seen,  was  qualified  by 
the  estate's  equity  against  the  latter  as  co- 
surety of  the  testator.  The  learned  counsel 
for  the  appellee  concedes  in  his  printed  ar- 
gument that  ''if  the  decedent  was  surety  for 
Worth,  and  that  relation  existed  at  the  time 
of  the  transfer,  the  legacy  would  be  abatable 
by  the  amount  subsequently  paid  by  the  es- 
tate, or  the  legacy  might  be  held  to  await 
the  determination  of  the  liability  of  the  es- 
tate. "  It  seems  to  us  that  this  concession  is 
fatal  to  the  appellee's  claim,  because  in  the 
relation  of  cosureties  established  between 
Baily  and  Worth  there  was  an  implied  prom- 
ise by  each  to  the  other  to  pay  one  half  of 
their  principal's  debt  in  case  of  his  inability 
to  pay  it,  and,  as  they  were  jointly  and  sev- 
erally bound  for  such  debt,  their  relation  to 
each  other  for  half  of  it  wisis  that  of  princi- 
pal and  surety.  In  the  acceptance  by  the 
executors  of  notice  of  the  assignment  there 
is  nothing  prejudicial  to  the  inlterests  of  the 
estate,  and  we  fail  to  discover  anything  in 
the  evidence  which  prevents  the  residuary 
legatees  from  successfully  asserting  on  dis 
tribution  its  rights  to  the  deduction  claimed. 
We  therefore  sustain  the  second,  fifth,  and 
sixth  specifications  of  error,  and  oyerrule  the 
first,  tliird,  and  fourth. 

Decree  revered,  and  record  remitted  to  the 
court  below,  with  instructions  to  enter  a  de- 
cree in  accordance  with  this  opinion. 


COLORADO  SUPREME  COURT. 


John  WILSON  et  al,,  Appts., 

V, 

PEOPLE  of  the  State  of  Colorado,  to  the 
Use  of  PUEBLO  &  ARKANSAS  VAL- 
LEY R  CO. 


(-. 


.Colo.. 


!•   A.  bond  g^ven  hy  an  oflleer  does  not 
extend  the  obligation  imposed  upon 


him  by  lawt  unless  by  force  of  oonstitutlonal 
or  legislative  provisions;  but  hJs  duty  and  liabil- 
ity as  to  moneys  coming  into  his  hands  is  meas- 
ured by  the  law  of  bailment. 
8.  The  loss  of  mon«y  deposited  by  a 
clerk  of  eonrt  in  a  bank  of  reputed 
solvency t  acting  as  a  prudent  man  would,  will 
not  make  him  liable  on  his  bond  to  pay  over 
moneys  that  oome  into  his  hands. 

(November  28, 1893.) 


VoTm.—HaJbility  on  ojfieUH  bond  for  Ion  of  money 
by  theft  or  bank  failure. 
The  main  case  holds  that  in  tbe  absence  of  stat- 
ute, the  clerk  of  a  court  is  not  liable  on  liis  bond 
for  loss  of  money  through  failure  of  the  bank, 
where  it  was  deposited,  if  be  used  due  oarew 


There  appears  to  be  some  conflict  of  authority  as 
to  tbe  liability  on  an  ol&clal  bond  for  loss  of  money, 
some  cases  holding  that  there  is  no  liability  for 
money  lost  through  failure  of  the  bank  in  which  tbe 
money  was  deposited  by  the  officer  where  thero 
was  no  negligence  on  his  part;  ai|  whf 
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APPEAL  by  defendants  from  a  judgment  of 
the  Distiict  Court  for  Fremont  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce  defendant's  alleged  liability  on  the 
official  bond  of  the  clerk  of  the  district  court 
for  the  loss  of  money  which  had  been  placed 
in  his  possession  pending  condemnation  pro- 
ceedings, and  by  him  deposited  in  a  bank 
which  became  insolvent.    IteDersed, 

Statement  by  Goddard.  «7..* 

This  case  was  submitted  without  suit  upon 
the  followinir  agreed  statement  of  facts  :**(!) 
The  defendant  John  Wilson  was,  during  the 
time  hereinafter  stated,  and  is  now,  the  duly 
appointed  and  acting  clerk  of  the  district 
court  of  Fremont  county,  Colorado,  and  the 
defendants  S.  W.  Humphrey,  C.  8.  Topping, 
and  J.  H.  Harrison  are  the  sureties  on  his 
official  bond  as  such  clerk,  a  true  copy  of 
which,  with  the  indorsements  thereon,  is 
herewith  attached.  (2)  At  various  times 
during  the  year  1887  the  plaintiff,  the  Pueblo 
&  Arkansas  Valley  Railroad  Company,  a  cor- 
poration organized  under  the  laws  of  the  state 
of  Colorado,  and  then  constructing  a  line  of 
railroad  through  Fremont  county,  paid  over 


to  the  defendant  Wilson,  as  such  clerk,  vari- 
ous sums  of  money  fixed  and  determined  by 
the  judge  of  the  said  court  by  rules  entered 
in  certain  condemnation  proceedings  for  right 
of  way  then  pending  in  the  said  district 
court,  as  deposits  pending  the  ascertainment 
of  damages,  and  to  authorize  the  company  to 
take  possession  of  the  ri^ht  of  way  pendinz 
the  proceedings,  as  provided  by  section  6  c5 
the  Eminent  Domain  Law  (Code  Civ.  Proc. 

§.  77) .  These  moneys  were  deposited  by  the 
efendant  Wilson,  as  received,  to  his  credit 
as  clerk  of  said  court,  in  the  Exchange  Bank 
of  Canon  City,  a  private,  unincorporated 
banking  institution  then  doing  business  at 
said  Canon  City,  in  said  county,  and  reputed 
to  be  solvent.  (8)  The  said  Exchange  Bank 
has  failed  in  business,  and  its  depositors  have 
not  been  paid.  The  condemnation  proceed- 
ings referred  to  have  all  been  concluded  by 
final  decree  vesting  title  in  the  railroad  com- 
panv,  and,  of  the  moneys  so  paid  by  the  rail- 
road company  to  the  said  clerk  as  deposits, 
the  company  is  entitled  to  receive  back  as  an 
excess  of  the  amount  so  deposited,  over  and 
above  the  amounts  finally  awarded  as  dam- 
ages, the  sum  of  $2,997.20,  which  has  not 


gate  lost  private  money  paid  into  court  and  depos- 
ited by  him  in  a  bank  that  failed,  where  his  bond 
only  required  faithful  performance  of  his  duties. 
People  V.  Faulkner,  107  K.  Y.  477,  reversinir  88 
Hun,  607. 

And  in  York  County  v.  Watson,  15  8.  C.  1, 40  Am, 
Bep.  576.  which  was  an  action  against  a  county 
treasurer  for  accounting,  he  was  not  liable  for  loss 
of  money  through  failure  of  the  bank  where  he 
had  deposited  the  same.  The  common  -law  doctrine 
of  liability  only  applies  as  his  bond  is,  "that  the 
duties  shall  be  well  and  truly  performed.'*  See 
State  V.  Moore,  infrcL,  and  cases  following  holding 
the  bond  to  strict  liability  in  bank  cases. 

So  where  money  was  stolen  from  a  county  treas- 
urer's office,  and  the  bond  was,  **  shall  faithfully 
execute  the  duties  of  the  said  office,**  and,  "  shall 
pay,**  the  latter  clause  was  held  to  be  only  one  of 
the  enumerated  duties.  Albany  County  Supra,  v. 
Dorr.  25  Wend.  440,  affirmed  in  7  Hill,  683,  by  a  di- 
vided  court. 

But  a  coJlector*8  bond  ^  for  the  faithful  execu- 
tion of  his  duties**  where  the  statute  made  it  his 
duty  **to  pay,**  and  also  made  the  bond  a  lien  on  all 
the  property  of  the  obligors,  and  the  statutory  pro- 
visions seemed  clearly  to  regard  him  as  a  debtor 
for  the  amount  to  be  collected,  is  not  released  be- 
cause money  Is  stolen  from  his  dwelling  without 
fault.  In  this  case  the  plea  failed  to  allege  the 
identity  of  the  money  lost  and  this  was  regarded 
as  another  ground  of  the  decision.  Muzzy  v.  Shat- 
tuok,lDenio,  288.! 

And  in  a  similar  case  a  bond  **to  pay  over 
promptly**  and '^exercise  aU  reasonable  dlUgenoe 
and  care  in  the  presentation  and  lawful  disposal 
of  all  money  **  was  held  not  to  make  the  treasurer 
liable.  Ross  v.  Hatch,  5  Iowa,  149.  See  Taylor 
Dlst.  Twp.  V.  Morton,  infra,  for  other  .oases  of 
failure  of  bank. 

And  the  same  was  held; where  a  county  treasurer 
was  assaulted  and  robtied  in  his  office,  the  bond 
being,  '*  shall  weU  and  faithfully  attend  to  the 
duties  of  said  office  and  perform  all  things  re- 
quired.** Cumberland  v.  Pennell,  09  Me.  857, 81  Am. 
Rep.S84. 

And  where  a  tax  coUecter  was  robbed  while  on 
the  road  to  pay  over  money  that  be  had  collected, 
and  the  bond  was  **well  and  truly  and  faithfully 
keep  safely,**  he  was  held  to  be  more  than  a  mere 
22  L.  R.  A. 


bailee  for  hire  but  that  it  was  a  question  for  the 
Jury  whether  he  was  negligent  or  not  in  going  un- 
armed; and  if  he  used  the  highest  care,  vigilance* 
and  diligence  and  was  robbed  by  irresistible  force, 
it  would  be  a  valid  defense.  State  v.  Houston,  79 
Ala.  576, 56  Am.  Rep.  50.  88  Ala.  86L 

So  where  a  receiver  of  public  money  was  robbed 
by  confederate  forces  without  fault  on  his  part» 
the  liability  on  his  bond  was  only  that  of  bailee* 
and  he  was  only  required  to  use  due  diligence,  as 
against  a  public  enemy.  United  States  v.  Thomas* 
82  U.  &  16  WalL  887, 21  L.  ed.  80. 

Now  under  Act  1866,  14  Stat,  at  L.  44,  Rev.  Stat* 
69 1050, 1062,  the  court  of  claims  may  determine  the 
claim  of  any  disbursing  officer  for  loss  of  funds 
while  in  the  line  of  his  d  uty. 

Caaea  hcHding  UabfJity  to  be  aJbsdluU  in  Ion  ^y  r&b* 
beh/'andth^ 

The  prior  decisions  of  the  United  States  courts* 
however,  held  the  law  of  bailment  does  not  apply^ 
and  that  a  bond  to  **keep  safely**  is  not  discharged 
by  theft  from  the  officer  without  his  fault.  Uniteit 
States  V.  Prescott,  44  U.  S.  8  How.  578,  11  L.  ed.  784. 

So  where  the  bond  was  **to  pay  over  and  ac- 
count** United  States  v.  Dashiel,  71  U.  S.  4  WalU 
182. 18  L.  ed.  810. 

So  where  the  bond  was  to  ^^discharge  all  the 
duties**  and  an  act  of  congress  made  it  his  duty  to 
pay  it  over.  Boyden  v.  United  States,  80  U.  8. 18 
Wall.  17,20L.ed.  627. 

So  on  a  similar  bond  where  notes  reoelvfHl  for 
duties  were  canceled  but  were  stolen  before  belrg 
put  in  the  postofflce  for  return,  the  liability  stiil 
existed  for  whatever  loss  might  be  sustained  by 
the  government  through  danger  of  their  being  put 
in  circulation  again,  and  damages  for  inconven* 
ienoe  as  lost  vouchers.  United  States  v.  Morgan^ 
62U.  S.  11  How.  154, 18 L.  ed.  643. 

And  the  liability  on  an  official  bond  is  not  re- 
leased by  reason  of  confederate  agents  taking  the 
money  from  the  officer  where  his  delay  in  transmit- 
ting occasioned  the  loss.  Bevans  v.  United  States, 
80  U.  S.  13  Wall.  56,  20  L.  ed.  631. 

So  a  postmaster*s  bond  is  not  discharged  where 
he  turned  over  the  money  in  his  hands  to  the  con- 
federate government,  and  no  force  was  used* 
United  States  v.  Keehler,  76  U.  S.  0  WalL  83, 19  L* 
ed.  574. 
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been  paid.  (4)  Query,  we  the  clerk  and  the 
sureties  on  his  bond  liable  to  the  railroad 
company  for  the  payment  of  this  money?  If 
yes,  let  judgment'  be  entered  in  favor  of 
the  plaintiff  against  the  defendants  for  the 
amount  aforesaid,  with  interest  from  date  of 
suit ;  if  no,  let  judgment  be  entered  for  the 
defendants  for  costs.  '^ 

The  bond  above  referred  to  and  indorsed 
upon  this  statement  is  as  follows : 

*'Know  all  men  by  these  presents,  that 
we,  John  Wilson,  as  principal,  and  8.  W. 
Humphrey.  C.  8.  Topping,  and  J.  H.  Har- 
rison,  are  held  and  firmly  bound  unto  the 
people  of  the  state  of  Colorado  in  the  penal 
sum  of  five  thousand  ($5,000)  dollars,  for  the 
payment  of  which  sum  of  money  we  bind 
ourselves,  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  firmly  by 
these  presents.  Sealed  and  dated  this  twenty- 
fourth  day  of  May,  1886.  The  condition  of 
the  above  obligation  is  such  that,  whereas, 
the  abovc-bounden  John  Wilson  has  been  ap- 
pointed clerk  of  the  district  court  of  the  third 
(8d)  judicial  district  of  the  state  of  Colorado, 


within  and  for  the  county  of  Fremont,  now, 
therefore,  if  the  said  John  Wilson  shall  faith- 
fully perform  all  the  duties  of  said  office  as 
prescribed  by  law,  that  he  will  punctually 
pay  over  to  the  person  legally  authorized  to 
receive  the  same  all  moneys  that  may  come 
into  his  hands  by  virtue  of  the  said  office, 
and  shall  deliver  to  his  successor  in  office  all 
records,  books,  papers,  and  other  things  be- 
longing to  his  said  office,  then  the  above  ob- 
ligation to  be  null  and  void ;  otherwise,  to 
remain  in  full  force  and  effect.  John  Wil- 
son. [Seal.]  8.  W.  Humphrey.  [Seal.] 
C.  8.  Topping.  [Seal.]  J.  H.  Harrison. 
[Seal.]" 

The  court  below  rendered  judgment  upon 
this  agreed  statement  of  facts  In  favor  of  ap- 
pellees, and  against  the  appellants,  for  the 
sum  of  $8,180.86  and  costs.  To  reverse  this 
judgment  the  defendants  bring  the  case  here 
on  appeal. 

Mewrs.  Maeon  ft  Macon  and  D.  P.  Wil- 
son for  appellants. 
Mr.  Charles  E.  Gast,  for  appellee: 


And  where  a  receiver  of  public  money  was  mur- 
dered and  robbed,  his  bond  was  held  bound  for  the 
lose,  as  he  is  not  a  bailee,  but  an  insurer.  United 
States  V.  Watts,  1 N.  M.  668. 
.  It  should  tie  noticed  tliat  United  States  v.  Thomas, 
86  U.  S.  15  WalL  327, 21  L.  ed.  89,  makes  an  Important 
ezoeption  to  these  federal  cases  and  seems  to  weak- 
en their  authprity,  while  the  Act  of  Ctongress  of  1806 
above  cited  chansres  the  law  as  to  federal  ol&cers. 

The  liability  on  an  official  bond  is  also  held  in 
many  of  the  states  to  be  not  that  of  bailee,  but  that 
it  is  fixed  by  the  bond  or  by  the  bond  taken  in  con- 
nection with  the  statutes  Impoeinff  liability  and  is 
not  released  by  robbery  of  the  officer.  State  v. 
Nevln«  19  Nev.  162:  State  v.  Lanier,  81  La.  Ann.  423. 

So  where  the  money  was  stolen  from  a  safe  fur- 
nished by  the  county.  Jefferson  County  Comrs.  v. 
Lineberger,  8  Mont.  231, 85  Am.  Rep.  462;  Halbert 
V.  State,  22  Ind.  126;  Hennepin  County  Comrs.  v. 
Jones,  18  Minn.  199;  Redwood  County  Comrs.  v. 
Tower,  28  Minn.  45. 

So^  when  the  money  was  stolen  from  a  safe  in 
which  it  had  been  placed  by  the  officer.  State  v. 
Clarke,  73  N.  C.  255;  State  v.  Blair,  76  N.  C.  78; 
Thompson  v.  Trustees  of  Township  16,  80  IlL  99: 
Morbeck  v.  State,  28  Ind.  86;  Pine  Island  Board  of 
Bducation  v.  Jewell,  44  Minn.  427. 

Or  stolen  from  his  house  or  office.  New  Provi- 
dence V.  McEechron,  88  K.  J.  L.  839;  MoEacbron  v. 
New  Providence,  86  N.  J.  L.  628;  Hancock  v.  Haz- 
sEsrd,  12  Cush.  112,  69  Am.  Dec.  171;  State  v.  Harper, 
6  Ohio  St  607,  67  Am.  Dea  868;  Com.  v.  Comly,  8 
Pa.  8721 

And  the  same  was  held  in  Taylor  Dist.  Twp.  v. 
Morton,  87  Iowa,  560,  in  which  the  bond  was  to 
""  discharge  the  duties  of  said  office  **  and  the  stat- 
ute made  it  his  duty  '*to  holdall  moneys**  **and 
pay  out  the  same,**  differing  in  the  form  of  the 
bond  from  Ross  v.  Hatch,  6  Iowa,  148. 

And  the  same  was  held  in  Linville  v.  Leininger 
Twp.Tru8tees,72Ind.  484,and  Rock  v.  Stf  nger,86  Ind. 
846,  but  was  not  the  point  involved  In  those  cases. 

And  in  Chicago,  B.  ft  Q.  R.  Co.  v.  Bartlett,  120  HI. 
608,  it  was  held  that  a  bond  of  a  township  treasurer 
is  not  released  on  account  of  theft  of  the  money 
without  his  fault,  but  that  case  was  one  on  a  bond 
of  an  officer  of  a  corporation. 

See  also  Muzay  v.  Shattuck,  1  Denfo,288. 
'  OMS  holdfna  Uobfltty  to  be  dbwHuU  inUmby  hank 
failure. 

And  the  same  rule  of  liability  has  been  applied 


where  an  officer  deposited  money  as  treasurer  in  a 
bank  that  failed,  and  the  bond  was  ''to  perform  all 
the  duties,**  and  the  statute  made  it  his  duty  to 
**  deliver  to  successor  all  money.**  State  v.  Moore, 
74  Mo.  418,  41  Am.  Rep.  822. 

And  the  same  degree  of  liability  was  imposed, 
but  the  bond  is  not  disclosed  in  the  case.  State  v. 
Powell,  67  Mo.  896, 29  Am.  Rep.  512;  Nason  v.  Direc- 
tors of  the  Poor,  128  Pa.  445. 

So  where  the  statute  proyides  the  only  way  in 
which  funds  shall  be  disbursed  and  deposit  was 
made  individually  instead.  Ward  v.  Colfax  County 
School  Dist  No.  15, 10  Neb.  283,  85  Am.  Rep.  477. 

So  where  the  bond  was  for  '*  lawful  disposal  **  a 
deposit  was  held  unlawful  as  contrary  to  statute 
forbidding  a  loan,  and  the  record  does  not  disclose 
whether  toe  deposit  was  in  his  name  or  as  treas- 
urer. Lowry  v.  Polk  County,  51  Iowa,  60, 83  Am. 
Rep.  118. 

So  an  officer  who  deposits  as  treasurer  money  in 
a  bank  that  fails  is  liable  on  a  bond  "to  faithfully 
discharge  the  duties  **  and  *'  properly  and  legally 
disburse  or  pay  all  mooejrs.**  Omro  Suprs.  v* 
Kaime,  89  Wis.  468. 

And  the  same  was  held  on  a  similar  bond  where 
the  statute  required  the  officer  '*to  account**  and 
the  deposit  was  made  in  the  name  of  the  common- 
wealth.   BaUy  V.  Com.  20  W.  N.  C.  221. 

And  the  liability  is  fixed  by  a  bond  provldin^r  *^to 
account  for  and  pay  over**  where  a  clerk  of  a 
court  deposited  money  received  by  him  on  sale  of 
land.    Havens  v.  Lathene,  75  N.  C.  506. 

So  when  the  bond  is  in  ordinary  form.  Inglls  v. 
State,  61  Ind.  212. 

And  State  v.  Croft,  24  Ark.  660,  holds  that  the 
** failure  to  keep  the  money**  is  a  breach  of  the 
bond,  where  the  money  is  lost  through  failure  of 
the  bank. 

And  the  liability  on  the  bond  is  absolute  where  a 
receiver  deposited  in  a  bank  that  failed,  and  the 
deposit  was  made  through  an  arrangement  to  ob- 
tain surety  on  his  bond,  divesting  him  of  the  sole 
power  of  drawing  the  funds.  White  v.  Baugb,  8 
Clark  A?  F.  44.  2  Bligh.  N.  S.  18L 

So  in  Rowley  v.  Fair,  104  Ind.  189,  it  is  held  that  a 
township  trustee  is  required  to  account  to  the 
township,  irrespective  of  any  casualty  by  which 
the  money  may  be  lost,  but  that  question  was  not 
involved  in  the  case.  -  i«  1% 
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Not., 


A  bond  with  an  unqualified  condition  to 
account  for  and  pay  over  moneys  enlarges  the 
implied  obligation  of  the  receiving  officer,  and 
deprives  hinoi  of  offenses  which  are  available  to 
an  ordinary  bailee. 

The  performance  of  an  express  contract  is 
not  excused  by  reason  of  anything  occurring 
after  the  contract  was  made,  though  unfore- 
seen by  the  contracting  party,  and  though  be- 
yond his  control. 

Pa/radine  v.  Jane^  Aleyn,  26;  Ford  v.  CoU^- 
vmth,  L.  R,  4  Q.  B.  134. 

Tbe  bond  in  this  case  has  the  effect  of  such 
a  special  contract. 

United  States  v.  Preseott,  44  U.  B.  8  How. 
67S,  11  L.  ed.  784;  DniUd  States  v.  Morgan, 
62  U.  8.  11  How.  154,  18  L.  ed.  648;  United 
States  V.  Dashiel,  71  U.  8.  4  Wall.  182,  18  L. 
ed.  819;  Jlioyden  y.  United  States,  80  U.  8. 
18  Wall.  17,  20  L.  ed.  527;  Com.  v.  CcwiZy,  8 
Pa.  872;  Thompson  v.  Trustees  of  Township  16, 
80  111.  99;  State  v.  Harper,  6  Ohio  St.  611,  67 
Am.  Dec.  868;  Nets  Providence  v.  MoEaehron, 
88  N.  J.  L.  840;  Omro  Suprs.  v.  Kaime,  89 
Wis.  468.  See  also  Muegy  v.  Shattuek,  1 
Benio,  288;  Perley  v.  Muskegon  County,  82 
Mich.  182,  20  Am.  Rep.  687. 

Ooddard*  J.,  delivered  the  opinion  of 
the  court : 

From  the  agreed  facts  it  appears  that  the 
money  was  lost  through  no  fault  of  the  clerk. 
He  deposited  the  monev  in  a  bank  of  reputed 
solvency,  as  clerk  of  the  court,  and  in  doing 
so  acted  as  prudent  men  ordinarily  do  with 
their  own  funds.  The  judgment  or  the  court 
below  must  therefore  be  upheld,  if  at  all, 
upon  the  principle  that  tbe  conditions  of  his 
official  bond  imposed  upon  him  an  absolute 
obligation  to  pay  the  money  when  required, 
and  that  no  exercise  of  diligence  on  his  part 
will  exonerate  him  from  such  obligation. 
Such  is  the  contention  of  counsel  for  appel- 
lee, and  for  its  support  be  relies  on  the  case 
of  United  States  v.  Prescott,  44  U.  S.  8  How. 
678,  11  L.  ed.  784.  decided  by  the  Supreme 
Court  of  the  United  States  in  1844,  as  the 
leading  case,  and  several  other  cases  in  that 
court,  as  well  as  some  decisions  by  state 
courts,  which  approve  and  follow  the  doc- 
trine therein  announced.  In  these  cases  in 
which  the  rule  contended  for  was  sustained, 
the  court  had  under  consideration  the  liabil- 
ity imposed  by  the  official  bond  of  receivers 
of  public  money,  and  the  conclusions  arrived 
at  were  influenced  largely  by  considerations 
of  public  policy.  Whether  the  case  at  bar 
is  sufficiently  analogous  to  these  cases  to 
bring  it  within  the  rule  therein  announced 
it  is  unnecessary  to  decide,  since  the  Supreme 
Court  of  the  iJnited  States,  in  a  later  case, 
has  very  much  modified,  if  it  has  not  in 
effect  overruled,  the  extreme  doctrine  laid 
down  in  its  earlier  decisions.  In  the  case  of 
United  States  v.  Thomas,  82  U.  8.  16  Wall. 
887,  21  L.  ed.  89,  Justice  Bradley,  in  speak- 
ing of  the  leading  case  of  United  States  v. 
Preseott,  supra,  said:  ** After  reciting  the 
condition  of  the  bond,  the  court  adds,  with 
a  greater  degree  of  generality,  we  think,  than 
the  case  before  it  required :  'The  obligation 
to  keep  safely  the  public  money  is  absolute, 
without  any  condition,  express  or  implied; 
22  L.  K  A. 


and  nothing  but  the  payment  of  it,  when  re- 
quired, can  discharge  the  bond. '  This  broad 
language  would  seem  to  indicate  an  opinion 
that  the  bond  made  the  receiver  and  his  sure- 
ties liable  at  all  events.  .  .  .  And  as 
the  money  in  the  hands  of  a  receiver  is  not 
his,  as  he  is  only  custodian  of  it,  it  would 
seem  to  be  going  very  far  to  say  that  his  en- 
gagement to  have  it  forthcoming  was  so  ab- 
solute as  to  be  qualified  b^  no  condition 
whatever,  not  even  a  condition  implied  in 
law."  And  after  reviewing  the  principal 
cases  relied  on  by  appellee  he  further  said : 
"So  much  stress  has,  in  almost  every  case, 
been  laid  upon  the  bond  as  forming,  either 
directly  or  indirectly,  the  basis  of  a  new 
rule  of  responsibility,  that  it  seems  especially 
important  to  ascertain  what  are  the  legal  ob- 
ligations that  spring  from  such  an  instru- 
ment. The  learned  judges  in  the  great  gen- 
erality of  the  remarks  made  In  some  of  the 
cases  referred  to,  with  regard  to  the  liability 
of  a  receiving  officer,  and  especially  of  his 
sureties,  by  virtue  of  his  bond,  have  evi- 
dently overlooked  what  we  conceive  to  be  a 
very  important  and  vital  distinction  between 
an  absolute  agreement  to  do  a  thing  and  a 
condition  to  do  the  same  thing,  inserted  in  a 
bond.  In  the  latter  case  the  obligor,  in  order 
to  avoid  the  foi'feiture  of  his  obligation,  is 
not  bound  at  all  events  to  perform  tne  «:ondi- 
tion,  but  is  excused  from  its  perfoimance 
when  prevented  by  the  law  or  by  an  over- 
ruling necessity.  And  this  distinction,  we 
think,  affords  a  solution  to  the  question  in- 
volved in  this  case.  .  .  .  The  condition 
of  his  [an  official]  bond  is  collateral  to  the 
obligation  or  penalty :  it  is  not  based  on  a 
prior  debt,  nor  is  it  evidence  of  a  debt ;  and 
the  duty  secured  thereby  does  not  become  a 
debt  until  default  be  made  on  the  part  of  the 
principal.  Until  then,  as  we  have  seen,  he  is 
a  bailee,  though  a  bailee  resting  under  special 
obligations.  The  condition  of  his  bond  is, 
not  to  pay  a  debt,  but  to  perform  a  duty 
about  and  respecting  certain  specific  property 
which  is  not  his,  and  which  he  cannot  .use 
for  his  own  purposes. " 

While  the  majority  opinion  distinguished 
the  case  under  consideration  from  those  pre- 
ceding it,  we  think  tbe  reasoning  of  the 
learned  justice  who  wrote  the  opinion  logi- 
cally and  necessarily  overrules  the  doctrine 
laid  down  in  the  former  cases.  If,  as  there- 
in announced,  the  obligation  imposed  by  the 
bond  is  absolute,  and  the  officer  was  an  in- 
surer of  the  money  received  by  him,  how 
could  the  manner  or  cause  of  its  loss  affect 
his  liability?  Wherein  is  he  more  at  fault 
when  overpowered  by  one  or  two  robbers 
than  he  is  when  intimidated  by  an  army? 
Justice  Miller  refused  to  concur  in  the  major- 
ity opinion  because  it  did  not  frankly  over- 
rule those  cases  and  abandon  the  doctrine  on 
which  they  rested,  and  in  his  dissenting 
opinion  stated  his  personal  views  upon  the 
question  as  follows:  "When  the  case  of 
United  States  y.  Dastiiel  [71  U.  8.  4  Wall. 
182,  18  L.  ed.  819],  came  before  the  court  I 
was  not  satisfied  with  the  doctrine  of  the 
former  cases.  I  do  not  believe  now  that  on 
sound  principle  the  bond  should  be  construed 
to  extend  the  obligation  of  the  depositary 
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beyond  what  the  law  imposea  upon  him, 
thourh  it  may  contain  words  of  express  prom- 
ise to  pay  over  the  money.  I  think  the  true 
construction  of  such  a  promise  is  to  pa^  when 
the  law  would  require  it  of  the  receiver,  if 
no  bond  had  been  given ;  the  object  of  tak- 
ing the  bond  being  to  obtain  sureties  for  the 
performance  of  that  obligation.  Nor  do  I 
believe  that,  prior  to  these  decisions  there 
was  any  principle  of  public  policy  recog- 
nized by  the  courts,  or  imposed  by  the  law, 
which  made  a  depositarv  of  the  public  money 
liable  for  it,  when  it  had  been  lost  or  de- 
stroyed without  any  fault  of  neglifirence  or 
fraud  on  his  part,  and  when  he  ha&  faith- 
fully discharged  his  duty  in  regard  to  its 
custodv  aud  safe- keeping." 

We  believe  the  true  rule  is  that  a  public 
officer  who  receives  money  by  virtue  of  his 
office  is  a  bailee,  and  that  the  extent  of  his 
obligation  is  that  imposed  by  law.  That, 
when  unaffected  by  constitutional  or  legisla- 
tive provisions,  his  duty  and  liability  is 
measured  bv  the  law  of  bailment.  If  a  more 
stringent  obligation  is  desired,  it  must  be 
prescribed  by  statute.  That  his  official  bond 
does  not  extent  such  obligation,  but  its  office 
is  to  secure  the  faithful  and  prompt  perform- 
ance of  his  legal  duties.  Instances  where 
the  constitution  and  statutes  of  this  state  have 
increased  the  common  law  liability  of  cer- 
tain officers  were  recognized  by  this  court  in 
two  cases,  at  least,  in  the  case  of  SUUe  v. 
WaisM,  17  Colo.  170,  it  was  held  that  by 
constitutional  provisions  the  state  treasurer 
was  made  absolutely  liable  for  state  moneys 
received  by  him ;  and  in  the  case  of  McClure 
T.  La  Plata  County  Comrs,  (Colo.)  84  Pac. 
Bep.  768  (recently  decided) ,  it  was  held  that  a 
county  treasurer,  by  virtue  of  the  statute  reg- 
ulating the  duties  of  his  office,  was  a  bailee 
with  express  and  extraordinary  liability. 
Ko  constitutional  or  statutory  provision  in 


this  state  imposes  a  more  stringent  obliga- 
tion upon  a  clerk  of  the  district  court  than 
that  imposed  by  the  common  law.  This  rule 
of  common  law,  as  laid  down  by  Justice 
Storjr,  is  as  follows:  "In  respect  to  prop- 
erty in  the  custody  of  the  officers  of  a  court, 
pending  process  and  proceedings,  such  of- 
ficers are  undoubtedly  responsible  for  good 
faith  and  reasonable  diligence.  If  the  prop- 
erty is  lost  or  injured  by  any  negligent  or 
dishonest  execution  of  the  trust,  they  are 
liable  in  damages.  .  .  .  The  degree  of 
diligence  which  officers  of  the  court  are 
bound  to  exert  in  the  custody  of  the  property 
seems  to  be  such  ordinary  diligence  as  be- 
longs to  a  prudent  and  honest  aischarge  of 
their  duties,  and  such  as  is  rec^uired  of  all 
persons  who  receive  compensation  for  their 
services."  Story,  Bailm.  §  620.  It  is  in- 
sisted in  argument  that  its  doctrine  refers 
only  to  specific  property,  and  does  not  apply 
to  money  deposited  with  the  clerk,  because 
it  is  assumed  that  he  holds  the  relation  of 
debtor  to  the  fund,  and  therefore  may  use 
it  as  his  own.  To  this  we  cannot  agree. 
The  money  received  by  him  is  a  trust  fund, 
and  a  conversion  of  it  to  his  own  use  would 
constitute  embezzlement,  and  subject  him  to 
a  criminal  prosecution.  The  defendant  Wil- 
son, as  appears  from  the  agreed  facts,  did 
not  mix  the  money  in  question  with  his  own 
funds,  or  in  any  manner  treat  it  as  his  own. 
He  deposited  it  in  the  bank  as  clerk,  and  the 
bank  had  notice  thereby  that  the  money  so 
deposited  was  held  by  him  in  his  official 
capacity.  At  the  time  of  the  deposit  the 
bank  was  in  good  standing.  We  think,  un- 
der the  circumstances,  he  is  not  chargeable 
with  any  fault  that  should  render  him  or  his 
sureties  liable  for  the  loss. 

The  judgment  of  the  court  below  will  he  re- 
wrsed,  with  directions  to  enter  judgment  for 
defendants. 


FLORIDA  SUPREME  COURT/ 


"^  L.  W.  SPRATT  et  al.,  AppU., 

V. 

0.  O.  LIYINGH9T0N. 
<8e  Ha.  wto 

^1.  87  the  Aet  of  Con^ppeam  passed  in 
189 1,  chapter  64»  United  States  Stat- 
utes at  Laurge»  amending  the  orii^inal 
and  Amendatory  Aet  creating  the 
Freedmaa*s  Savings  A  Trust  Com* 
pany»  the  aeoretary  of  the  treasury  was  au- 
thorised and  directed  to  appoint  the  oomptroller 
of  the  currency  acommlflsioner  of  said  company 

^Headnotesby  Mabrt,  J. 


NOTC—The  powers  and  the  relation  to  the  cor- 
poration of  a  statutory  liquidator  substituted  for 
the  corporation  in  order  to  wind  it  up  are  presented 
above  in  a  somewhat  unusual  illustration  of  the 
sale  of  the  property  on  execution  afirainst  the 
liquidator. 

For  note  on  execution  or  Judicial  sale  of  corpo- 
mte  franchise  or  property  necessary  to  its  enjoy- 
ment, see  Brady  t.  Johnson  (Md.)  20  L.  R.  A.  787. 
22  L.a  A. 


for  the  purpose  of  dispoelnir  of  its  property  and 
winding  up  its  businesB.  Upon  h\e  qualifying:  by 
taking  the  oath  and  giving  the  bond  prescribed 
in  the  Act,  the  comptroller  of  the  currency,  as 
such  commiasloner,  became  invested  with  the  le- 
gal title  and  poflsession'of  all  the  property  of  said 
company,  and  clothed  with  all  the  rights  and 
privileges,  and  required  to  perform  all  the  duties 
of  the  three  commiasloners  appointed  under  the 
Amendatory  Act  of  1874,  chapter  349,  whose  func- 
tions ceased  upon  the  appointment  and  qualifica- 
tion of  the  comptroller  as  such  commissioner. 

8*  The  purpiMe,  as  well  as  the  efTeet*  ol 
the  Amendatory  Act  of  Congress  mak- 
ing the  comptroller  of  the  currency  a 
commissioner  of  the  Freedman*8  Savings  Sc 
Trust  Ck)mpany,  was  to  invest  him,  as  such  com- 
missioner, with  the  property,  management,  and 
disposition  of  the  afTairs  of  said  company  for  the 
purposes  of  liquidation,  and  he  thereby  became 
the  statutory  substitute  and  successor  of  the  cor- 
poration itself,  and  not  a  mere  trustee  of  the  bare 
legal  title  of  its  property. 

8.  G.  instituted  a  suit  of  attachment  in 
the  state  circuit  court  against  the 
comptroller  of  the  currency,  as  oommiaBion< 
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of  the  Freedman^fl  Savlntn  ft  Trust  Company,  to 
recover  for  aervioes  rendered  and  money  ex- 
pended by  him  as  airent  of  said  oommissioner  In 
wlndingr  up  a  branch  business  of  said  company  in 
the  state:  the  commissioner  appeared  and  inter- 
posed pleas  to  the  merits  of  the  suit,  and  after 
trial,  judffment  was  rendered  in  favor  of  G.,  and 
real  estate  in  possession  of  the  commissioner  was 
sold  under  execution  emanating  from  the  judg- 
ment, and  L.  became  the  purchaser  at  said  sale; 
no  objection  was  made  by  any  depositor  or  bene- 
ficiary of  the  company  to  the  legal  proceedings 
against  the  commissioner,  and  after  paying  the 
judgrment  in  favor  of  G-.,  a  balance  of  the  pur- 
chase money  arising  from  the  execution  sale  was 
paid  to  the  commissioner.  HeUf,  that  L.  acquired 
the  legal  title  to  said  real  estate  at  said  sale,  and 
could  recover  the  same  in  an  action  of  ejectment 
against  8.,  who  had  |^)ne  into  possession  of  the 
property  under  a  contract  of  purchase  from  the 
oommissioner,  but  bad  refused  to  comply  with 
the  terms  of  his  purchase,  and  was  not  entitled 
to  a  specific  performance  of  his  contract. 
4*  The  poflfleflslon  of  real  estate  by  one 
who  enters  under  an  air>^eement  to  pur^ 
chase  from  the  owner,  but  without  paying  the 
consideration  price,  cannot  be  adverse  until  be 
repudiates  the  seller's  title  and  asserts  his  own 
title  to  the  property. 

(November  8, 180&) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Duval  County  in 
favor  of  plaintiff,  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate  in  the 
city  of  Jacksonville.    Afflrmed, 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  W.  B.  Toiin£^»  for  appellants: 

The  only  title  that  the  defendant  in  execu- 
tion had  was  as  trustee,  and  the  trust  property 
could  not  be  seized  and  sold  under  an  execu- 
tion against  the  trustee  so  as  to  vest  the  pur- 
chaser with  the  fee-simple  title. 

Lewin.  Tr.  8th  ed.  212,  218;  Perry,  Tr. 
§§•768,  769;  Tayhr  v.  Galloway,  1  Ohio,  232, 
18  Am.  Dec.  605;  SuUivan  v.  Bruhling,  66 
Wis.  472;  HoUingsworih  v.  Trueblood,  59  Ind. 
642. 

The  record  shows  that  th«  Judgment  upon 
which  the  execution  issued  was  for  services 
rendered  by  Greeley  to  the  trustee,  and  it  was 
the  personal  debt  of  the  trustee. 

UEngUy,  VEngle,  19  Fla.  714;  HaekmanY, 
Maguire,  20  Mo.  App.  286. 

Trust  property  cannot  be  seized  and  sold  for 
the  personal  debt  of  the  trustee. 

EdUingnoorthy,  Trueblood,  mpra. 

He  cannot  even  delegate  his  power  of  sale. 

Oillespie  v.  Smith,  29  HI.  478,  81  Am.  Dec 
828;  Fuller  v.  (/Mil,  69  Tex.  349. 

Where  the  yendor  himself  repudiates  the 
contract,  tries  to  get  the  tenant  of  part  of  the 
premises  sold  to  attorn  to  him,  and  forcibly 
ejects  the  purchaser  from  another  portion  and 
commences  divers  proceedings  and  suits  to 
oust  the  vendee  and  his  tenant,  it  amounts  to 
the  same  thing  in  its  legal  effect  as  if  the  pur- 
chaser had  repudiated  the  holding  under  his 
▼endor  and  brought  home  to  him  knowledge 
that  he  was  claiming  adversely  to  him. 

Tyler,  Ejectment,  877;  Sdrty.  Boittoick,  14 
Fla.  178. 

Mr,  L«  W.  Spratt*  in  propria  persona,  also 
for  appellants. 

Mr.  H,  Bisbee*  for  appellee: 
23  L.  a  A. 


The  defendant,  as  commissioner,  in  this  case, 
stands  in  the  same  relation  to  the  depositors  of 
the  bank  that  the  board  of  directors  of  a  cor- 
poration  do  to  the  stockholders. 

He  is  specially  empowered  to  sell  and  con- 
vey at  his  discretion,  and  to  make  conveyances 
to  purchasers.  He  is  specially  empowered  to 
employ  agents  and  to  pay  them  for  their  serv- 
ices and  to  pay  himself,  out  of  the  funds  aris- 
ing from  the  sale  of  property,  before  any  dis- 
tribution is  made  to  depositors. 

See  Acts  of  Congress  1873-74,  p.  182,  and 
later  act  now  before  the  court. 

The  commissioner  himself  could  sell  this 
property  voluntarily  and  pay  this  judgment 
out  of  the  proceeds  of  sale.  This  beine:  so,  it 
must  logically  follow  that  if  he  don't  do  it,  it 
could  be  sold  under  Judgment  at  law. 

Every  judgment  rendered  in  this  state  "shall 
create  a  lien  and  be  binding  upon  the  real  es- 
tate of  the  defendant  or  defendants." 

McClellan's  Dig.  pp.  618.  619. 

The  purchaser  under  an  execution  sale  takes 
all  the  legal  title  and  right  of  possession  and 
all  the  interest  of  the  judgment  debtor,  and  he 
takes  it  subject  to  the  equities  of  third  parties. 

Bird  V.  Earle,  15  Fla.  453. 

An  execution  sale  may  transfer  a  legal  title 
which  the  defendant  held  as  trustee. 

Freem.  Executions,  §  385,  bottom  page  654, 
note  7  citing  authorities.  See  also  Montgomery 
dt  W,  P.  R.  Co.  V.  Branch,  59  Ala.  139. 

In  Qile»  v.  Palmer,  49  N.  C.  886,  69  Am. 
Dec.  756,  it  was  held  that  on  a  judgment  against 
the  husband,  real  estate  held  by  him  as  trus- 
tee for  his  wife  could  be  sold  on  execution, 
and  that  the  purchaser  on  such  title  could 
maintain  ejectment. 

When  the  Judgment  debtor  can  sell  and  con- 
vey a  title,  then  it  may  be  sold  on  execution 
at  law  against  him.  *'It  is  a  statutory  con- 
veyance from  debtor  to  creditor." 

BartUt  v.  Harlow,  12  Mass.  350;  1  Perry. 
Tr.  §  821;  2  Perry,  Tr.  §  843;  Cooper  v.  Gal- 
braith,  8  Wash.  C.  C.  546;  Shalleg  v.  SpiUman, 
19  Fla.  516;  2  Morawetz»  Priv.  Corp.  §  864, 
pp.  887,  838;  AngeU  &  A,  Priv.  Corp.  §§  640. 

Mabrytc/'.,  delivered  the  opinion  of  the 
court: 

C.  O.  Livingston  brought  a  suit  of  eject- 
ment in  the  circuit  court  for  Duval  county, 
in  March  A.  D.  1889,  against  L.  W.  Spratt 
and  W.  B.  Barnett,  to  recover  possession  or 
a  certain  lot  of  land  described  in  the  declara- 
tion and  situated  in  the  city  of  Jacksonville, 
Duval  county,  Florida.  A  trial  of  the  cause 
before  the  court  without  a  jury  resulted  in  a 
finding  and  judgment  for  the  plaintiff  and 
the  defendants  appealed. 

To  maintain  his  action  the  plaintiff  first 
introduced  a  deed  from  J.  P.  Sanderson  and 
wife  bearing  date  February  7,  A.  D.  1870, 
conveying  to  the  Freedman's  Savings  &  Trust 
Companv  lot  eight  (8)  in  block  thirty-one 
(31)  as  described  on  the  plan  of  the  saia  city 
of  Jacksonville.  This  lot  embraces  the  land 
in  controversy  in  this  suit.  Next  a  certified 
copy  of  the  record  of  a  certain  cause  in  the 
Duval  circuit  court  where  Jonathan  C. 
Oreeley  was  plaintiff  and  William  L.  Tren- 
holm,  the  comptroller  of  the  currency,   aa 
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<»mmi88ioner  of  the  Freedman'B  Savings  A 
Trust  Company  was  defendant.  This  suit 
-was  commenced  by  attachment,  the  affidavit 
therein  alleging  that  the  defendant  Tren- 
bolm,  comptroller  of  the  currency  of  the 
United  States,  as  commissioner  of  the  Freed- 
man's  Savings  &  Trust  Company,  was  justly 
indebted  to  the  affiant,  Oreeley,  In  the  sum 
of  $7,678.88,  which  sum  was  actually  due 
from  said  Trenholm  as  such  commissioner, 
and  that  he  resided  beyond  the  limits  of  the 
«tate  of  Florida. 

The  defendant  appeared  by  attorneys,  and 
tiled  pleas  to  the  merits  of  the  cause,  which, 
lifter  issue  joined,  was  referred  to  a  referee 
for  decision.  After  hearing  the  testimony 
ofiFered  and  argument  of  counsel  the  referee 
rendered  judgment  in  favor  of  the  plaintiff, 
Greeley,  against  the  defendant,  William  L. 
Trenholm,  comptroller  of  the  currency,  as 
commissioner  of  the  Freedman's  Savings  & 
Trust  Company,  for  the  sum  of  $5, 186. 77, 
lind  costs  of  suit. 

The  record  shows  that  Greeley's  suit  was 
for  moneys  paid  out  bv  him  for  costs  and 
expenses  incident  to  litigation  over  the  prop- 
erty held  by  the  defendant,  and  known  as  the 
''Freedman's  Savings  Bank  Building'*  sit- 
uated in  Jacksonville,  Florida,  and  also  for 
compjensation  to  Greeley  for  services  rendered 
by  him  as  agent  for  defendant  at  Jackson- 
ville. 

Following  the  introduction  of  this  record 
plaintiff  put  in  evidence  a  certified  copy  of 
an  execution  emanating  from  the  judgment 
rendered,  and  n  deed  from  the  sheriff  of 
Duval  county  on  a  sale  under  said  execution 
conveying  the  said  lot  eight  (8)  block  thirty- 
one  (81),  to  the  plaintiff  in  this  suit. 

A  notice  of  the  sale  of  the  Freedman's 
Bank  building  at  auction  by  the  commis- 
sioner was  shown,  and  J.  O.  Greeley  for  the 
plaintiff  testified  that  the  Freedman's  Sav- 
ings &  Trust  Company  went  into  possession 
of  the  property  sued  lor  in  this  suit  in  1870 
and  remained  in  possession  until  the  failure 
of  the  bank,  and  then  the  commissioners  ap- 
pointed under  the  Act  of  Congress  went  into 
possession  and  remained  in  possession  until 
4ibout  the  25th  day  of  March,  1880,  when  L. 
W.  Spratt  became  the  purchaser  at  the  auc- 
tion sale ;  that  Spratt  got  into  possession  of 
the  portion  of  the  property  sued  for  in  this 
:action  by  the  attornment  to  him  of  the  then 
4;enant  and  who  is  his  codefendant  in  this 
suit,  and  that  he,  Spratt,  afterwards  refused 
to  comply  with  the  terms  of  sale  and  refused 
to  surrender  possession.  He  also  stated  that 
he  was  the  agent  of  the  commissioners  of  the 
Freedman's  Bank  in  the  management  of  its 
real  estate  in  Jacksonville  from  March,  1880, 
to  the  time  of  the  trial  of  this  suit. 

Defendants  did  not  offer  to  show  any  paper 
title  to  the  lot  in  question  but  testified  that 
they  were  present  at  the  sale  of  lot  eight  (8), 
in  block  thirty-one  (81),  known  as  the 
"  Freedman's  Bank  property, "  and  at  this  sale 
und  before  the  bidding  began  it  was  an- 
nounced by  the  a^nt  of  the  vendor  that  there 
was  some  defect  in  the  chain  of  title  which 
Che  vehdor  would  have  corrected  in  a  few 
•days,  thirty  being  named  as  a  limit  in  which 
tins  was  to  be  done  and  a  sufficient  title  to 
123  KR.  A. 


be  made  to  the  purchaser ;  that  the  purchaser 
at  the  sale  was  required  to  make  a  cash  pay- 
ment of  i500  and  was  then  to  be  let  into  pos- 
session of  the  premises,  the  balance  of  the 
purchase  money  to  be  paid  when  good  title 
was  tendered ;  that  Spratt  became  the  pur- 
chaser of  said  lot  ana  paid  in  cash  the  $500, 
and  Greeley,  who  as  agent  for  the  commis- 
sioners had  been  renting  the  building  and 
collecting  the  rents,  directed  the  tenants  to 
attorn  to  him,  Spratt,  and  ^ave  him  a  key 
to  a  vacant  room  in  the  building ;  that  Barnett 
did  attorn  to  Spratt  and  has  ever  since  rec- 
ognized him  as  landlord. 

Further,  that  shortly  after  the  purchase  by 
Spratt,  Greeley,  as  the  agent  of  the  commis- 
sioners, tried  to  get  Barnett  to  refuse  to  re- 
cognize Spratt  as  landlord,  and  to  pay  rent 
to  the  commissioners,  and  asserted  that  Spratt 
had  no  right  to  the  possession.  Also  that 
said  commissioners  caused  suits  to  be  insti- 
tuted against  Barnett  before  the  county  judge 
of  Duval  county  in  August,  1880,  to  oust 
him  of  possession  of  said  lot,  and  several 
suits  were  commenced  by  said  commissioners 
against  Barnett  in  the  circuit  court  for  Duval 
county  in  relation  to  said  premises.  Certified 
copies  of  the  record  of  proceedings  in  both 
the  county  and  circuit  courts  for  Duval  were 
offered  in  evidence  by  defendants.  One  was 
a  proceeding  in  the  county  court  by  the  com- 
missioners of  the  Freedman's  Savings  &  Trust 
Company  against  W.  B.  Barnett,  delinquent 
tenant,  August  11, 1880,  and  the  decision  was 
favorable  to  Barnett.  Another  was  by  Knox, 
commissioner,  against  Barnett,  assumpsit  for 
rent,  commenceofon  July  8,  1880,  and  re- 
sulted in  a  judgment  for  defendant  Barnett. 
Another  was  an  action  of  ejectment  com- 
menced by  Knox,  commissioner  of  the  Freed- 
man's Savings  &  Trust  Company  in  Septem- 
ber, 1882,  against  Barnett.  This  action  it 
seems  was  dismissed  on  the  plaintiff  *s  motion. 

Barnett  further  testified  that  he  had  been 
in  the  exclusive  and  continuous  occupation 
of  the  premises  sued  for  since  the  25th  of 
March,  1880,  as  the  tenant  of  his  codefend- 
ant, Spratt,  and  Spratt  testified  that  he  had 
been  furnished  by  the  agent  of  the  commis- 
sioners of  the  Freedman's  Savings  &  Trust 
Company,  at  the  time  of  his  purchase,  with 
a  list  of  the  tenants  and  the  amount  of  their 
rent,  and  the  key  to  a  vacant  room  in  the 
building,  and  that  he  renewed  the  lease  to 
Barnett  and  took  possession  of  the  vacant 
room ;  that  sometime  in  the  summer  of  1880 
Greeley  acting  as  the  agent  of  the  commis- 
sioners forcibly  entered  said  room  and  ejected 
him  therefrom ;  also  that  the  commissioners  of 
the  Freedman's  Savings  &  Trust  Company 
had  never  tendered  or  caused  to  be  tendered  to 
him  a  good  and  sufficient  deed  to  said  prop- 
erty. 

In  rebuttal  plaintiff  put  in  evidence  a  bill 
filed  by  Spratt  and  Barnett  on  the  6th  day  of 
November,  1882,  a^inst  John  J.  Knox,  com- 
missioner of  the  said  Freedman's  Savings  & 
Trust  Company,  and  George  Wheaton  Deans 
as  administrator  of  the  estate  of  Jacob  Fore- 
man, deceased.  The  purpose  for  which  this 
bill  was  introduced  was  to  show  that  Spratt 
and  Barnett  recognized  the  relation  of  pur- 
chaser of  the  property  on  the  part  of  Spratt 
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and  that  he  was  thereby  seeking  as  such  pur- 
chaser to  have  the  commissioner  of  the  Freed- 
man's  Savings  &  Trust  Company  to  execute  a 
deed  to  said  property  by  virtue  of  his  said 
purchase.  The  allegations  of  this  bill  are  set 
out  in  the  case  of  Krwz  v.  Spratty  19  Fla. 
817.  The  mandate  of  this  court  in  the  case 
referred  to  on  a  reversal  of  the  decision  of 
the  circuit  court  in  refusing  to  dissolve  an 
injunction  therein  granted,  was  also  in- 
troduced in  evidence.  An  affidavit  of  Spratt 
filed  May  2,  1884,  in  a  suit  then  pending  in 
the  circuit  court  for  Duval  county  wherein 
he  was  complainant  and  George  Wheaton 
Deans  and  John  J.  Knox,  as  commissioner 
of  the  Freedman*s  Savings  &  Trust  Company 
were  defendants,  was  also  put  in  evidence. 
The  purpose  being  to  further  show  that 
Spratt  still  recognized  his  status  as  purchaser 
of  the  property  from  the  Frcedman's  Savings 
&  Trust  Company. 

The  plaintiff  also  showed  b^  the  sheriff  of 
Duval  county  that  he  had  paid  the  balance 
of  the  proceeds  arising  from  the  sale  of  the 
property  at  execution  sale,  after  satisfying 
the  judgment  obtained  by  Greeley,  to  the 
commissioner  of  the  Freedman'g  Savings  & 
Trust  Company. 

Counsel  for  appellants  insists  here  as 
ffrounds  for  reversing  the  judgment  appealed 
from  that  the  appellee,  Livingston,  acquired 
no  title  whatever  at  the  execution  sale  under 
the  judgment  ef  Greeley  against  Trenholm, 
as  commissioner  of  the  Freedman's  Savings 
&  Trust  Company,  or  that  he  did  not  acquire 
from  this  source  such  title  as  will  sustain  a 
recovery  in  ejectment,  and  conceding  such  to 
be  the  case  that  Spratt  had  been  in  actual, 
continuous  and  adverse  possession  of  the 
pa  reel  of  land  in  controversy  for  seven  years 
i^efore  the  institution  of  the  suit. 

It  is  contended,  first,  that  Trenholm  was 
the  mere  trustee  and  holder  of  the  bare  le^al 
title  of  the  lot,  and  its  sale  under  execution 
against  him  transferred  no  beneficial  in- 
terest whatever  to  Livingston.  To  under- 
stand Trenholm' 8  status  to  the  lot  in  question 
at  the  date  of  sale  a  reference  to  the  Act  of 
Congress  creating  the  Freedman's  Savings  <& 
Trust  Company,  and  the  amendments  thereto 
is  necessary.  By  Act  of  Congress  approved 
March  8,  A.  D.  1865,  certain  named  individ- 
uals fifty  in  number  and  their  successors  were 
constituted  a  body  corporate  by  the  name  of 
"The  Freedman's  Savings  &  Trust  Company" 
and  by  that  name  could  sue  and  be  sued  in 
any  court  of  the  United  States.  The  corpo- 
rators named  were  the  first  trustees  of  the 
corporation  and  its  business  'was  to  be  man- 
aged and  directed  by  the  board  of  trustees 
with  authority  and  direction  to  elect  from 
their  number  a  president  and  two  vice-presi- 
dents, and  also  to  appoint  such  other  officers 
as  might  be  deemed  dt.  The  general  business 
of  this  corporation  was  to  receive  on  deposit 
such  sums  of  money  as  might  be  offerea  by, 
or  on  account  of,  persons  who  had  before  the 
passage  of  the  act  been  held  in  slavery  in  the 
United  States,  or  their  descendants,  and  to 
Invest  the  same  in  stocks,  bonds,  treasury 
notes,  or  other  securities  of  the  United  States. 
Provisions  were  made  for  the  investment  of 
22L.R.A. 


the  deposits  to  be  made,  and  niso  for  the  re- 
payment of  the  same,  with  interest  thereon  to 
the  depositors.  One  of  the  provisions  in  the 
12th  section  of  the  Act  is  **  that  no  president, 
vice  president,  trustee,  officer,  or  servant  of 
the  corporation  shall,  directly  or  indirectly, 
borrow  the  funds  of  the  corporation  or  its  de- 
posit, or  in  any  manner  use  the  same,  or  any 
part  thereof,  except  to  pay  necessary  ex- 
penses, under  the  direction  of  the  board  of 
trustees.  **  The  board  of  trustees  was  author- 
ized to  fix  the  salaries  of  the  president,  vice- 
presidents,  subordinate  officers  and  agents  of 
the  corporation. 

The  original  Act  was  amended  in  1874, 
chapter  840,  United  States  Statutes  at  Large. 

The  only  provisions  of  this  amendatory  act 
necessary  to  be  referred  to  here  are  those  con- 
tained in  the  seventh  section.  This  sectioi^ 
provides  ^'that  whenever  it  shall  be  deemed 
advisable  by  the  trustees  of  said  corporation- 
to  close  up  its  entire  business,  then  they 
shall  select  three  competent  men,  not  con- 
nected with  the  previous  management  of  the 
institution  and  approved  by  the  secretary  of 
the  treasury,  to  be  known  and  styled  com- 
missioners, whose  duty  it  shall  be  to  take 
charge  of  all  the  property  and  effects  of  said 
Freedman's  Savings  &  Trust  Company,  close 
up  the  principal  and  subordinate  branches, 
collect  from  the  branches  all  the  deposits  they 
have  on  hand,  and  proceed  to  collect  all  sums 
due  said  company,  and  dispose  of  all  the 
property  owned  by  said  company,  as  speedily 
as  the  interests  of  the  corporation  require, 
and  to  distribute  the  proceeds  among  the 
creditors  pro  rata^  according  to  their  respect- 
ive amounts ;  they  shall  make  a  pro  rata  div- 
idend whenever  they  have  funds  enough  to- 
pay  twenty  per  centum  of  the  claims  of  de- 
positors. Said  commissioners,  before  they 
proceed  to  act,  shall  execute  a  joint  bond  to- 
the  United  States,  with  good  sureties,  in  the 
penal  sum  of  $100,000,  conditioned  for  the 
faithful  discharge  of  their  duties  as  commis- 
sioners aforesaia,  and  shall  take  an  oath  to 
faithfully  and  honestly  perform  their  duties- 
as  such,  which  bonds  shall  be  executed  in  the 
presence  of  the  secretary  of  the  treasury,  be 
approved  by  him,  and  by  him  safely  Jkept; 
and  whenever  said  trustees  shall  file  with  the 
secretary  of  the  treasury  a  certified  copy  of 
the  order  appointing  said  commissioners,  and 
they  shall  have  executed  the  bonds  and  taken 
the  oath  aforesaid,  then  said  commissioners 
shall  be  invested  with  the  legal  title  to  all 
of  said  property  of  said  company,  for  the* 
purposes  of  this  act,  and  shall  have  full 
power  and  authority  to  sell  the  same,  and 
make  deeds  of  conveyance  to  any  and  all  of 
the  estate  sold  by  them  to  the  purchasers. 
Said  commissioners  may  employ  such  agenta 
as  are  necessary  to  assist  them  in  closing  up 
said  company,  and  pay  them  a  reasonable 
compensation  for  their  services  out  of  the^ 
funds  of  said  company ;  and  the  said  com- 
missioners shall  retain  out  of  said  funds  a 
reasonable  compensation  for  their  trouble,  to 
be  fixed  by  the  secretary  of  the  treasury  and 
the  comptroller  of  the  currency  and  not  ex- 
ceedini;  three  thousand  dollars  each  per  an- 
num.   Said  commissioners  shall  deposit  al> 
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sums  collected  by  them  in  the  treasury  of 
the  United  States  until  thej  make  eipi'o  rata 
distribution  of  the  same. " 

There  was  still  a  further  amendment  to  the 
chapter  of  the  Freedman's  Savings  &  Trust 
Company  passed  in  1881,  chapter  64,  United 
States  Statutes  at  Large. 

By  this  Act  section  7  of  the  Amendatory 
Act  of  1874  was  repealed,  and  the  secretary  of 
the  treasury  was  authorized  and  directed  to 
appoint  the  comptroller  of  the  currency  a 
commissioner  who  was  required  to  give  bond 
and  take  an  oath  faithfully  to  penorm  his 
duties  and  when  the  bond  was  given  and  oath 
taken,  said  commissioner  was  invested  with 
the  possession  and  legal  title  of  all  the  prop- 
erty of  the  Freedman*s  Savings  &  Trust  Com- 
pany  for  the  purposes  of  this  Act  and  the 
Act  of  1874,  diapter  849,  United  States  Stat- 
utes at  Larffe.  Said  commissioner  was  also 
invested  with  all  the  rights,  prerogatives, 
and  privileges,  and  required  to  perform  all 
the  duties,  that  were  conferred  and  enjoined 
upon  the  tliree  commissioners  under  the  said 
Act  of  1874,  and  from  and  after  his  qualifi- 
cation as  such  commissioner,  the  duties, 
righta,  and  authority  of  said  three  commis- 
sioners should  cease  and  determine;  pro- 
vided, that  nothing  in  the  act  should  in  any 
way  impede  or  delay  any  case  or  cases  in- 
stituted in  any  court  by  or  against  the  said 
three  commissioners  appointed  under  the  Act 
of  1874,  but  every  such  case  should,  upon 
the  suggestion  olT  the  appointment  of  the 
comptroller  as  commissioner  aforesaid,  and 
due  entry  of  the  change  on  the  docket  of  the 
court  in  which  such  cause  was  pending,  be 
proceeded  with  In  the  name  of  such  comp- 
troller in  the  same  manner  as  if  such  charge 
had  not  been  made. 

The  Act  of  1881,  chapter  64,  also  provides 
"  that  said  commissioner,  with  the  approval 
of  the  secretary  of  the  treasurv,  shall  have 
the  right  and  authority  to  self  any  of  the 
real  and  personal  property  of  said  company 
at  public  or  private  sale,  as  in  his  judgment 
he  may  deem  best,  and  to  buy  in  for  the  ben- 
efit of  the  company  any  property  which  may 
be  offered  for  sale  to  pay  debts  and  liabilities 
of  said  company,  if  in  his  judgment  said 
property  is  being  sacrifiTced  by  such  sale,  and 
to  make  to  the  purchasers  of  property  sold  by 
him  deeds  of  conveyance  for  their  respective 
purchases." 

Such  was  the  relation  of  William  L.  Tren- 
holm,  comptroller  of  the  currency,  to  the 
Freedman's  Savings  &  Trust  Company  and 
its  property  at  the  time  Greelej^  obtained 
judgment  against  him  as  commissioner  of 
said  company.  By  Act  of  Congress,  the  same 
power  that  created  the  Freedman's  Savings 
&  Trust  Company,  he,  by  virtue  of  his  office 
of  comptroller  of  the  currency,  was  made  a 
commissioner  for  this  institution  with  the 
concurrence  of  the  corporators,  and  as  such 
was  Invested  with  the  luU  title  and  posses- 
sion of  all  of  its  property  for  the  purpose  of 
closing  up  its  entire  business.  To  this  end 
he  had  express  power  and  authority  to  dis- 
pose of  all  the  property  of  the  company  and 
to  employ  such  affents  as  were  necessary  to 
assist  him  in  winding  up  its  affairs,  and  to 
pay  them  reasonable  compensation  for  their 
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services  out  of  the  corporate  funds.  The  evi  - 
dent  design  and  effect  of  the  Act  of  Congress 
in  making  the  comptroller  of  the  currency  a 
commissioner  for  the  institution  named  were 
to  confer  upon  him  as  such  the  entire  and 
complete  management  and  disposition  of  the 
affairs  of  said  company  for  the  purpose  of 
liquidation.  He  was  the  statutory  substitute 
and  successor  of  the  company  for  the  purpose 
mentioned.  The  record  discloses  the  fact  that 
Greeley's  suit  was  to  recover  for  expenditures 
of  money  and  services  rendered  by  him  as 
agent  for  such  commissioner  in  winding  up  a 
branch  business  of  the  company  at  Jackson- 
ville, Florida,  the  principal  office  being  in 
Washington,  D.  C,  and  the  commissioner 
residing  there. 

It  is  not  denied  that  the  title  of  the  Freed 
man's  Savings  &  Trust  Company  to  the  prop- 
erty involved  in. the  case  before  us  was  vested 
in  the  said  commissioner  at  the  time  Greeley 
commenced  his  suit  of  attachment  against 
him.  Spratt  had  gone  into  possession  of  this 
property  under  a  contract  of  purchase  from 
the  commissioner,  and  as  a  consequence  is  not 
in  a  situation  to  deny  his  title.  The  com- 
missioner, when  sued  at  law  by  Greeley,  did 
not  object  to  the  iurisdiction  of  the  court, 
but  interposed  pleas  to  the  merita  of  the 
cause,  ana  when  the  property  had  been  sold 
under  execution,  accepted  the  surplus  arising 
from  the  sale  after  paying  Greeley's  judg- 
ment. Furthermore,  it  does  not  appear  that 
any  effort  was  ever  made  by  any  beneficiary 
of  the  company  to  arrest  the  proceedings  at 
law  against  the  commissioner,  nor  is  the  title 
to  the  property  now  called  in  question  by  any 
such  person.  The  question  then  is.  Could  the 
legal  title  held  by  the  commissioner  be  sold 
under  execution  at  law  and  transferred  to  tho 
purchaser?  It  cannot  be  denied  that  the  title 
held  by  the  commissioner  was  coupled  with 
a  trust,  but  that  trust  was  the  winding  up 
of  the  entire  business  of  the  corporation.  It 
included  the  collection  of  all  debts  due  the 
company,  a  sale  of  all  of  its  property,  the 
payment  of  all  of  its  debts  and  necessary  ex- 
penses in  closing  up  the  business,  and  the 
disbursement  of  the  remaining  funds  to  the 
depositors. 

Mr.  Perry,  in  his  book  on  Trusts,  section 
821,  says:  ''As  a  general  rule,  the  legal 
estate  in  the  hands  of  a  trustee  has  at  common 
law  precisely  the  same  properties,  character- 
istics, and  incidents,  as  if  the  trustee  were 
the  absolute  beneficial  owner,"  and  he  also 
states  that  the  trustee  may  sell  and  devise 
the  estate  held  by  him,  and  it  may  be  taken 
in  execution.  This  is  qualified,  however,  as 
follows :  **  But  these  incidents  do  not  gener- 
ally interfere  with  the  proper  execution  of 
the  trust,  for  all  conveyances  and  all  incum- 
brances made  or  imposed  upon  the  estate  by 
the  trustee,  for  other  purposes  than  those  of 
the  trust,  or  in  breach  of  the  trust,  are  entirely 
disregarded  by  a  court  of  equity,  whatever 
may  be  the  effect  of  such  conveyances  or  in- 
cumbrances in  a  court  of  common  law.'' 
There  are  authorities  maintaining  the  view 
urged  by  counsel  for  appellee  here,  that  a 
bare  legal  title  in  trust  can  be  sold  under  ex- 
ecution against  the  trustee,  and  that  a  pur- 
chaser at  such  sale  will  acquire  the  title  of 


Digitized  by  ^OOQ  IC 


458 


Florida  Suybbicb  Coubt. 


Nov., 


the  trustee,  whatever  It  may  be.  The  cases 
cited  by  counsel  go  to  this  extent.  But  there 
is  a  conflict  in  the  law  on  this  point,  and 
many  authorities  hold  that  if  one  is  the  mere 
holder  of  a  bare  legal  title  for  the  benefit  of 
another,  an  execution  sale  of  such  an  estate 
affainst  him  transfers  no  interest  whatever. 
If  the  estate  and  title  of  the  commissioner  in 
and  to  the  property  in  question  in  this  suit 
come  within  the  character  of  the  estates  just 
mentioned,  there  is  serious  difilculty  in  hold- 
ing upon  the  weight  of  authority  that  it  can 
be  taken  in  execution  at  law. 

But  it  is  further  insisted  for  appellee  that 
as  the  Freedman's  Savings  &  Trust  Company 
was  a  foreign  corporation  doing  business  in 
this  state,  the  commissioner,  appointed  bv 
authority  of  law  to  represent  and  act  for  it 
in  winding  up  its  business,  came  within  the 
provisions  and  spirit  of  our.  attachment  stat- 
utes, and  suits  could  be  instituted  against 
him  as  against  the  corporation  itself  on  all 
liabilities  properly  incurred  by  him  in  clos- 
ing up  the  business  of  the  corporation,  and 
that  for  this  purpose,  to  the  extent  of  the 
powers  conferred,  the  commissioner  stood  as 
a  corporation  sole  liable  to  be  sued  as  a 
nonresident  corporation.  Our  Statute  (chap- 
ter 1637,  sec.  29 ;  McClellan's  Dig.  §  22,  p. 
238),  provides  that  **any  company  incor- 
porated by  any  other  state  or  country,  or  by 
law  of  Congress,  and  having  property  in 
this  state,  shall  be  liable  to  be  sued,  ana  the 
property  of  the  same  shall  be  liable  to  at- 
tachment in  the  same  manner  as  individuals, 
residents  of  other  states  or  countries,  and 
having  property  in  this  state."  If  suit  of 
attachment  had  been  instituted  in  this  state 
against  the  Freedman's  Savings  &  Trust  Com- 
pany, on  a  valid  claim  against  it  while  it 
was  the  owner  of  property  here,  no  doubt 
could  exist  as  to  the  applicability  of  this 
statute  to  such  suit.  The  supposed  difficulty 
in  the  case  before  us  is  that  Greeley's  suit 
was  not  against  the  Freedman's  Savings  & 
Trust  Company,  but  against  the  commis- 
sioner appointed  to  wind~up  its  business,  and 
for  a  debt  incurred  by  him  m  the  performance 
of  his  duties  as  such  commissioner.  We  are 
satisfied  from  an  examination  of  the  Act  of 
Congress  and  the  amendments  thereto  that  the 
comptroller  of  the  currency,  as  commissioner 
of  the  Freedman's  Savings  &  Trust  Company, 
did  not  sustain  to  said  company  and  its  de- 
positors the  relation  of  a  trustee  of  a  mere 
naked  title  for  the  benefit  of  the  depositors. 
The  original  incorporators  of  this  company, 
denominated  trustees,  occupied  a  trust  rela- 
tion to  the  depositors,  yet  it  is  evident  that 
said  trustees  represented  and  stood  for  the 
corporation  itself,  and  in  this  respect  could 
sue,  and  were  liable  to  be  sued  in  the  cor- 
porate name  on  all  matters  connected  with 
the  legitimate  business  of  the  company.  By 
the  amendments  to  the  original  act,  congress 
substituted  the  comptroller  of  the  currency 
in  place  of  the  original  trustees  for  the  pur- 
pose of  windins  up  the  affairs  of  the  insti- 
tution. As  we  nave  before  said,  he  was  the 
statutory  substitute  and  successor  of  the  com- 
pany for  the  purposes  of  liquidation.  His 
status  was  not  tnat  of  a  receiver  of  such 
company  under  the  appointment  of  a  court, 
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nor  does  the  office  of  an  administrator  con- 
ferred in  a  foreign  jurisdiction  properly  il- 
lustrate his  attitude.  The  views  expressed 
by  Chief  Justice  Waite,  in  sneaking  for  the 
court  in  the  case  of  Bdfe  v.  Bundle  [Lif§ 
Asm.  of  America  v.  Bundle],  108  U.  8.  222, 
26  L.  ed.  887,  in  reference  to  the  status  of  a 
statutory  successor  of  a  dissolved  corporation, 
aptly  describe,  we  think,  the  office  and  func- 
tions of  the  commissioner  in  reference  to  the 
corporation  named  and  its  property.  Bv  the 
laws  of  Missouri  the  superintendent  of  the 
insurance  department  of  the  state  government 
was  authorized  under  certain  circumstances 
to  commence  proceedings  to  dissolve  insur- 
ance corporations  organized  under  the  laws 
of  that  state.  A  statute  provided  that  ""  upon 
the  rendition  of  a  final  judgment  dissolv- 
ing a  company  or  declaring  it  insolvent, 
all  the  assets  of  such  company  shall  vest  in 
fee  simple  and  absolutely  in  the  superintend- 
ent of  the  insurance  department  of  this 
state,  and  his  successor  or  successors  in  office, 
who  shall  hold  and  dispose  of  the  same  for 
the  use  and  benefit  of  the  creditors  and  pol  icy- 
holders  of  such  company*  and  such  other  per- 
sons as  may  be  interested  in  such  assets. '^  A 
certain  insurance  company  was  dissolved  by 
a  decree  of  the  Missouri  court,  and  Kundlo 
and  wife,  policy-holders  of  the  company, 
commenced  suit  in  the  state  of  Louisiana 
against  said  company,  its  local  agent  in  the 
city  of  New  Orleans,  and  a  part^  who  had 
recovered  a  judgment  against  it,  for  the 
purpose  of  having  the  assets  in  Louisiana 
of  the  dissolved  corporation  declared  a  trust 
fund  to  be  applied  to  the  payment  of  claims 
of  Louisiana  creditors  and  policy-holders. 
Relfe,  who  was  the  superintendent  of  the  in- 
surance department  of  the  state  of  Missouri, 
was  made  a  party  to  the  suit  in  Louisiana 
on  his  own  motion  and  then  petitioned  for 
the  removal  of  the  cause  to  the  circuit  court 
of  the  United  States  for  the  district  of  Louisi- 
ana, and  also  filed  within  time  in  that  court 
a  copy  of  the  record  in  the  state  court  and 
gave  the  security  required  by  act  of  con- 
gress. A  motion  was  sustained  to  strike  the 
cause  from  the  docket  of  the  circuit  court  on 
the  ground,  among  qthers,  that  Relfe  had  no 
standing  in  the  court,  he  being  a  creature  of 
the  state  of  Missouri,  without  capacity  to 
sue  or  defend  causes  In  the  state  of  Louis- 
iana. The  opinion  referred  to  says  that 
"  Relfe  is  not  an  officer  of  the  Missouri  state 
court,  but  the  person  designated  by  law  to 
take  the  propertv  of  any  dissolved  life  in- 
surance corporation  of  that  state,  and  hold 
and  dispose  of  it  in  trust  for  the  uses  and 
benefit  of  creditors,  and  other  parties  inter- 
ested. The  law  which  clothed  him  with 
this  trust  was,  in  legal  effect,  part  of  the 
charter  of  the  corporation.  He  was  the  stat- 
utory successor  of  the  corporation  for  the 
purpose  of  winding  up  its  affairs.  As  such 
he  represents  the  corporation  at  all  times  and 
places  in  all  matters  connected  with  his  trust. 
He  is  the  trustee  of  an  express  trust,  with  all 
the  righte  which  properly  belong  to  such  a 
position.  He  is  an  officer  of  the  state,  and 
as  such  represents  the  state  in  its  sovereignty 
while  performing  its  public  duties  connected 
with  the  winding  up  of  the  affairs  of  one  of 
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Its  iDsolvent  and  dissolved  corporations.  His 
authority  does  not  come  from  the  decree  of 
the  court,  but  from  the  statute.  He  iippearcd 
in  Louisiana  not  by  virtue  of  any  appoint- 
ment from  the  court,  but  as  the  statutory 
successor  of  a  corporation  which  the  court 
liad  in  a  legitimate  way  dissolved  and  put 
out  of  existence.  He  was  in  fact  the  cor- 
poration itself  for  all  the  purposes  of  wind- 
ing up  its  affairs.  ^  It  is  further  said  in  the 
opinion:  **We  are  aware  that,  except  by 
virtue  of  some  statutory  authority  an  admin- 
istrator appointed  in  one  state  cannot  gen- 
erally sue  in  another,  and  that  a  receiver 
jippointed  by  a  state  court  has  no  extra-ter- 
ritorial power;  but  a  corporation  is  the 
creature  of  legislation  and  may  be  endowed 
with  such  powers  as  its  creator  sees  fit  to 
give.  Necessarily  it  must  act  through 
agents,  and  the  state  which  creates  it  may 
say  who  those  agents  shall  be. "  So  in  the 
ease  before  us  congress  has  vested  in  the  comp- 
troller of  the  currency  as  a  commissioner 
all  the  rights,  powers,  property,  and  liabil- 
ities of  the  Freedman*s  Savings  &  Trust  Com- 
pany for  the  purposes  of  liquidation  and  the 
estate  which  he  has  is  commensurate  with  the 
powers  conferred.  He  represents  the  corpora- 
tion at  all  times  and  places  in  all  matters 
connected  with  his  trust.  That  the  corpora- 
tion itself  was  liable  to  be  sued  and  its  prop- 
erty here  attached  is  clear  and  we  think  it 
equally  clear  that  the  property  in  the  hands 
of  the  commissioner  appointed  by  authority 
of  law  to  stand  for  ana  represent  the  corpora- 
tion in  matters  connected  with  his  duties  as 
such  is  liable  to  be  reached  by  attachment. 
Our  attachment  laws  furnish  a  remedy  against 
nonresident  debtors  owning  property  in  this 
state,  and  the  right  of  the  state  through  the 
process  of  the  courts  to  so  appropriate  prop- 
erty within  its  jurisdiction  is  beyond  ques- 
tion. The  discussion  in  the  case  of  Pennoyer 
▼.  JV>/,  95  U.  S.  714,  24  L.  ed.  665,  on  this 
subject  is  exhaustive. 

The  case  before  us  is  to  be  distinguished 
from  one  of  an  ordinary  trustee  holding  the 
bare  legal  title  in  trust  for  another  in  this, 
that  the  commissioner  is  invested  by  legis- 
lative authority  with  all  the  rights,  powers, 
and  liabilities,  for  the  purposes  of  liquida- 
tion, that  the  original  corporation  had,  and 
to  this  extent  he  is  just  as  liable  to  suit  on 
matters  within  the  scope  of  his  authority  as 
the  corporation  itself  would  have  been  had 
it  acted,  and  is  made  so  by  legislative  au- 
thority. No  law  of  trusts  is  violated  by  this 
construction.  A  general  rule  applicable  to 
such  estates  is,  that  the  trustee  takes  a  legal 
interest  and  estate  commensurate  in  extent 
and  duration  with  the  object  and  extent  of 
the  trust  itself,  and  a  legal  interest  and 
estate  in  him  will,  if  possible,  be  declared 
sufficient  for   the   purposes   of    the  trust. 


Zdbriskie  v."  Morris  ds  E.  B.  Co,  33  N.  J. 
Eq.  22;  West  v.  FiU,  109  111.  425;  NHlson 
V.  Lagow,  63  U.  S.  12  How.  98,  18  L.  ed. 
909 ;  Packard  v.  MarsliaM,  188  Mass.  301 ; 
Wilcox  V.  Wheeler,  47  N.  H.  488 ;  WiUiman 
V.  Holmes,  4  Rich.  Eq.  475.  Oftentimes  the 
estate  in  tlie  trustee  has  been  enlarged  or 
curtailed  without  regard  to  the  terms  of  its 
duration  to  him  in  oraer  that  the  trust  created 
may  be  accomplished,  and  in  the  case  before 
us,  although  t^e  office  of  the  commissioner 
is  coupled  with  a  trust,  this  will  not  conflict 
with  the  powers,  liabilities,  and  estate  con- 
ferred on  him  by  the  act  of  congress. 

The  other  ground  of  defense  relied  upon  in 
the  trial  court,  of  adverse  possession,  cannot 
be  maintained.  It  is  clearly  shown  and  not 
denied  that  Spratt  went  into  possession  of 
the  property  sued  for  under  an  agreement  to 
purchase  it  from  the  commissioner  of  the 
Freedman*s  Savings  &  Trust  Company.  The 
record  before  us  shows  that  Spratt  has  per- 
sisted in  the  possession  of  the  property  under 
a  claim  of  right  as  vendee  from  said  com- 
missioner and  has  sought  in  the  courts  a  par- 
tial specific  performance  of  the  agreement  to 
convey  the  property  to  him.  It  seems  that 
a  deed  was  tendered  to  him  by  the  commis- 
sioner but  was  declined  on  tne  ground  that 
there  was  a  partial  failure  of  title.  The 
right  of  Spratt  to  a  specific  performance  was 
settled  adversely  to  him  in  1887  in  the  de- 
cision reported  in  23  Fla.  64.  From  the  date 
of  his  purchase  up  to  the  time  of  this  de- 
cision there  is  no  question  but  that  Spratt 
recognized  his  possession  as  that  of  vendee 
under  his  contract  to  buy  from  the  commis- 
sioner. Such  a  possession  was  irreconcilable 
with  an  adverse  holding  on  his  part.  Petty 
V.  Mays,  19  Fla.  652;  Knox  v.  Spratt, 
supra;  Hart  v.  Bostwick,  14  Fla.  167.  Coun- 
sel for  appellants  concedes  that  a  vendee  in 
possession  under  a  contract  to  purchase  does 
hot  hold  adversely  to  the  vendor  until  there 
is  a  repudiation  of  such  a  relation  between 
them,  but  he  insists  that  the  efforts  of  the' 
commissioner  and  his  agents  to  oust  Spratt 
of  his  possession  converted  it  into  an  adverse 
holding  and  he  can  now  rely  upon  it  as  a  de- 
fense. The  difficulty  about  this  position  is 
that  Spratt  was  unwilling  to  accept  the  view 
that  his  possession  was  adverse,  but  persist- 
ently resisted  the  demands  of  the  commis- 
sioner on  the  ground  that  such  possession 
was  rightful  under  the  agreement  to  pur- 
chase. There  is  nothing  to  show  that  Spratt 
himself  repudiated  the  relation  of  vendor  and 
vendee  certainly  up  to  the  time  of  the  decis- 
ion in  this  court  in  1887,  and  the  present  suit 
was  commenced  in  1889. 

Upon  a  review  of  the  entire  record  we  think 
the  decision  rendered  in  this  case  was  correct 
and  the  judgment  isUtier^cre  aJJ^rmed^ 
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PENNSYLVANIA  R.  CO.,  Ptf  in   Brr., 

V, 

William  GOODENOUGH  and  Wife. 

*Iii  an  action  by  a  husband  and  wifb 
for  a  personal  ii^nry  to  the  wife  hla  oon- 
tributory  oegliffeooe  will  defeat  the  suit* 

(ZXsnm.  J^  dlM6nt«J 

(Beoember  4, 1B96J 

ERROR  to  the  Supreme  Court  to  review  a 
Judgment  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  damages  for  personal 
injuries  to  Mrs.  Qoodenough  which  were  al- 
leged to  have  resulted  from  defendant's  negli- 
gence.   Bevened, 

The  facts  are  stated  in  the  opiniona. 

Mr,  William  8*  Gammere»  for  plaintiff 
in  error: 

Id  all  cases  where  the  wife  is  injured  by  the 
Joint  negligence  of  her  husband  and  of  a  third 
party,  the  husband's  negligence  should  be  im- 
puted to  the  wife  by  reason  of  their  marital 
relationship,  and  should  bar  a  recovery. 

Shearm.  &  Redf.  Neg.  g  46;  Carlisle  v. 
Sheldon,  88  Vt.  440;  Peek  v.  New  York,  -^.  H. 
it  K  R  (Jo.  50  Conn.  879;  Joliet  v.  Seward,  86 
m.  402, 20  Am.  Rep.  86;  Tahn  v»  Ottumwa,  60 
Iowa,  420 

*HeadDote  by  Rxsd,  J. 


At  common  law,  a  right  of  action  for  a  per- 
soDal  tort  was  not  property.  It  did  not  pass 
under  the  English  Bankrupt  Acts,  which  vested 
all  the  property  of  the  bankrupt,  both  real  and 
persoQU,  in  his  assignee. 

Howard  v.  Crowther,  8  Mees.  &  W.  602. 

It  is  a  mere  personal  right,  has  no  elements 
of  property,  and  is  not  assignable. 

Riee  v.  Stone,  1  Allen,  566;  Gardner  y. 
Adnms,  12  Wend.  297;  NoHh  Y.*Turner,  9 
Sera.  &  R  244. 

Whatever  may  be  the  ease  elsewhere,  it  was 
not  the  inteution  of  the  le^slature  of  New  Jer- 
sey to  make  aright  of  action  of  this  kind  prop- 
erty; or,  at  least,  it  did  not  intend  to  make 
such  a  right  of  action  the  property  of  the  wife. 

Married  Women's  Act  (Rev.  pp.  636,  687), 

§§  1-^. 

Can,  then,  a  married  woman  maintain  an  ac- 
tion in  her  own  name,  without  joining  her 
husband  therein,  for  an  injury  done  to  her? 

The  Practice  Act,  §  22  (Rev.  p.  851)  declares 
that  *'in  any  action  by  a  husband  and  his  wife, 
for  an  injury  done  to  the  wife  in  respect  of 
which  she  is  necessarily  joined  as  coplaintiff, 
it  shall  be  lawful  for  the  husband  to  add 
thereto  claims  in  his  own  right  arising  ex  de- 
licto." 

Two  things  clearly  appear  from  this  section: 

1.  That,  m  suits  of  this  kind,  both  the  hus- 
band and  wife  must  be  Joined  as  coplaintiffs; 
in  other  words,  that  the  common  law  still  gov- 
erns such  cases,  the  common-law  rule  being 
that  '*wben  an  injury  is  oommited  to  the  per- 
son of  the  wife,  during  coverture,  the  wife 


Note.— Hiis&afuTs  neolioenee  as  bar  to  recovery  for 
%oife*8  pergonal  injuries. 

There  is  apparently  some  oonfliot  as  to  the  con- 
tributory neffliffeooe  of  the  husband  being  imput- 
ed to  his  wife.  Some  of  the  cases  impute  his  neflrli- 
irenoe  to  her  where  she  is  riding  in  a  vehicle  with 
bfm  as  driver  and  is  Injured,  and  this  is  held  on  the 
ground  of  the  relation  of  occupantLand  driver  and 
not  of  husband  and  wife.  Morris  v.  Chicafro,  M. 
&  St.  P.  R.  Go.  86  Fed.  Rep.  22;  Carlisle  v.  Sheldon, 
88  Yt.  440;  Yahn  v.  Ottumwa,  60  Iowa,  4S9. 

And  wbere  both  are  ^ilty  of  negllffenoe  which 
barred  a  recovery,  it  was  said  that  if  he  was  alone 
flruilty  his  neffligenoe  would  be  imputed  to  her,  in 
an  action  by  the  husband  and  wife.  Peck  v.  New 
York,  N.  H.  &  H.  R.  Co.  60  Conn.  879, 14  Am.  ft  Bnff. 
R.B.Gas.6S8. 

Other  cases,  however,  hold  that  the  neflrligenoe  of 
the  husband  as  driver  will  not  be  imputed  to  the 
wife  as  oocupant  of  the  same  vehicle.  LouisvlUe, 
N.  A.ft  C.  R.  Co.  V.  Creek,  14  L.  R.  A.  783,  180  Ind. 
180, 48  Am.  &  Eng.  R.  R.  Cue.  451;  MiUer  v.  Louis- 
ville, N.  A  ft  C.  R.  Co.  128  Ind.  87;  Chioairo,  St.  L.  ft 
P.  R.  Go.  V.  Spilker  (Ind.)  66  Am.  ft  Rug.  R.  R.  Oaa. 
SOO. 

And  wbere  the  husband  and  wife  were  riding  in 
a  wa^n  driven  by  another  and  she  was  killed  by 
the  cars,  and  it  was  contended  that  the  husband 
and  driver  were  both  neirUffent,  the  court  held  that 
the  contributory  neifllgenoe  of  the  driver  will  not 
be  imputed  to  the  wife.  Galveston,  H.  ft  S.  A.  R. 
Co.  V.  Kutac,  78  Tex.  648. 

Rut  the  doctrine  of  Imputing  the  n'eirlisrenoe  of 
the  driver  to  the  occupant  of  the  vehicle  is  not 
within  the  scope  and  purpose  of  this  note.  The 
leading  case  of  Thorogood  v.  Rryan,  8  G.  B.  116,  af  • 
tirmiog  the  light  to  impute  such  uegligence  has 
23  L.  R.  A. 

See  also  27  L.  R.  A.  672. 


l>een  frequently  denied  and  finally  overruled  In 
The  Bemiua,  L.  R.  1)3  Prob.  Div.  68. 

There  are  some  cases  which  impute  to  the  wif» 
the  negligence  of  the  husband  on  the  ground  that 
the  damages  to  be  recovered  are  community  prop> 
erty,  where  the  wife  was  hurt  by  the  husband 
driving  into  an'exoavation.  McFadden  v.  Santa 
Ana,0.  ft  F.  Street  R.  Go.  U  L.  R.  A.  258,  87  CaL 
464. 

Rut  see  Nanticoke  v.  Warne,  in/ra. 

And  the  same  doctrine  was  set  forth  in  Missouri 
Pao.  R.  Co.  V.  White,  80  Tex.  2(XS,  when  the  husband- 
badtoharge  of.oonvict  cars,  but  a  recovery  was 
bad  in  that  case. 

Other  cases  impute  negligence  of  husband  to- 
wife  without  discussing  whether  it  arises 
from  the  form  of  action,  or  relation  of  driver,  or 
relation  of  husband.— as  where  a  wife  riding  in 
a  wagon'with  her  husband  as  driver  was  injured  by 
a  railroad  train.  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Green- 
lee, 68  Tez.  844. 

And  where  a  wife  in  a  carriage  driven  by  her  hus* 
band  was  injured  by  the  horse  being  frightened  by 
a  machine  in  the  street,  the  court  says:  *'  The 
knowledge  regarding  the  disposition  of  the  horse 
by  H.  (the  husband)  is  the  knowledge  of  thewife:^ 
but  if  the  husband  or  wife  knew  nothing  of  the 
vicious  character  of  the  horse,  and  yet  his  vicious- 
ness  contributed  to  the  injury,  the  Jury  should  find 
for  the  defendants.  Huntoon  v.  Trumbull,  2  Mo- 
Crary,  814. 

Our  conclusions  from  this  would  be  that  in  this 
case  the  imputed  negligence  would  not  affect  the 
case,  as  the  recovery  was  made  to  depend  alone 
on  the  viciousnesB  or  good  qualities  of  the  horse. 

And  in  Joliet  v.  Seward,  86  ni.  402,  29  Am.  Rep. 
86,  where  the  wife  was  left  holding  a  team  by  her- 
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cannot  sue  alone  in  any  case,  and  the  husband 
«nd  wife  must  join." 

1  Chitty,  PI.  ♦  73. 

2.  It  also  clearly  appears,  from  the  section 
xeferred  to,  that  the  husband  has  a  personal 
interest  in  the  yerdict  recovered  for  the  wife's 
injury,  because  it  p«rmits  him  to  add  claims, 
in  his  own  right,  arising  ex  delicto. 

That  section.  Revision,  p.  851,  provides  that 
''any  married  woman  living  separate  from  her 
hu.sband  may  bring  suit  in  her  own  name  for 
Che  recovery  of  damages  for  any  injury  done  to 
her  person  or  reputation;  and  it  shall  not  be 
lawful  for  the  husband  of  such  married  woman 
to  control,  discontinue,  release,  or  in  any  way 
interfere  with  such  action." 

This  is  an  enabling  act;  it  confera  upon 
married  women,  under  certain  conditions,  a 
right  which,  except  for  this  statute,  they  would 
not  have. 

Injuries  received  by  married  women  who  are 
living  with  their  husbands  can  only  be  sued 
for  by  the  husband  and  wife  jointly,  and  the 
common -law  right  of  the  husband  to  control, 
discontinue,  or  release  the  same,  still  exists. 

Beach  V.  Beach,  2  Hill,  260,  88  Am.  Dec.  584; 
Anderson  v.  Anderson,  11  Bush,  827;  Coolidge 
y.  Parris,  8  Ohio  St.  594;  1  Bishop,  Married 
Women,  ?$§  705.  910-912. 

If  the  common -law  right  of  the  husband  still 
exists,  there  can  be  no  recovery  if  he  contrib- 
uted by  his  negligence  to  bring  about  the  acci- 
dent which  caused  the  injury  sued  for. 

1  Bishop,  Married  Women,  g  912;  TUH^  y. 
Brown,  2  Grant,  Cas.  89. 

Mr,  Samuel  H«  Grey  also  for  plaintiff  in 
error. 

Mr.  Samuel  Bu  Robbins,  with  Mr.  John 
W*  Wescott*  for  defendants  in  error: 


The  question  of  the  contributory  negligence 
of  the  plaintiff.  Sarah  Goodenough,  was  prop- 
erly left  to  the  jury. 

Central  R.  Co.  of  N.  J,  y.  Moore,  24  N.  J.  L. 
824;  New  Jersey  R.  <fc  Tran^.  Co.  v.  West,  33 
N.  J.  L.  430;  Pennsylvania  R.  Co.  v.  Matthews^ 
86  N.  J.  L.  581;  Delaware,  L.  dh  W.  R.  Go.  v. 
Tony,  88  N.  J.  L.  525;  BonneU  v.  Delaware,  L. 
<fc  TK  A  Co.  89  N.  J.  L.  189;  Berry  v.  Pennsyl- 
vania R.  Co.  48  N.  J.  L.  141. 

The  contributory  neglierence  of  the  husband 
(if  any)  in  this  case,  could  not  be  imputed  to 
the  wife. 

1.  Because  "contributory  negligence,  to  de 
feat  a  right  of  action,  must  be  that  of  the  party 
injured.^' 

New  Jersey  Exp.  Go.  v.  Nichols,  38  N.  J.  L. 
484;  Paulmier  v.  Erie  RCo.UlS.  J.  L.  151; 
New  York,  L.  E.  A  W.  B.  Co.  v.  Steinbrenner, 
47  N.  J.  L.  161;  Smith  v.  Irmn,  51  N.  J.  L. 
507. 

2.  Had  the  plaintiff,  Sarah  Goodenough.  been 
riding  with  any  other  person  than  her  husband, 
or  one  who  was  her  servant  or  agent,  under 
like  circumstances,  the  driver's  contributory 
negligence  could  not  be  imputed  to  her. 

Bennett  v.  New  Jersey  R.  dt  Transp.  Co.  86  N. 
J.  L.  225,  18  Am.  Rep.  485;  New  York,  L.  E. 
d  W.  R.  Co.  V.  Steinbrenner,  svpra:  Robinson 
V.  New  York  Cent,  d  H.  R.  R.  Co.  66  N.  Y.  11, 
23  Am.  Rep.  1;  Dyer  v.  Ene  R.  Co.  71  N.  Y. 
228;  Michigan  City  v.  Boeckiing,  122  Ind.  39; 
Dean  v.  Pennsylvania  R.  Co.  6  L.  R.  A.  143, 
129  Pa.  514;  Elliott,  Roads  &  Streets  (1890),  pp. 
681,  632.  and  cases  cited. 

8.  That  the  driver  of  the  vehicle  was  her 
husband,  can  make  no  difference  in  the  appli- 
cation of  the  principle. 

None  of  the  authorities,  or  cases,  holding 


husband  and  a  blast  in  the  street  caused  the  team 
to  run  away  injurlnip  her.  It  was  held  that  if  the  in- 
jury was  caused  by  the  negligence  of  the  husband 
•he  could  not  recover,  and  that  question  should  be 
submitted  to  the  Jury. 

The  doctrine  that  negllfrence  of  the  husband  will 
bar  recovery  unless  the  cause  of  action  belongs  to 
her  alone,  as  announced  in  the  main  case,  but  may 
not  where  the  wife  can  sue  alone,  does  not  seem  to 
have  been  discussed  in  the  two  preceding  cases,  as 
in  Missouri  the  right  of  the  wife  to  such  damages 
Is  her  separate  estate.    Flori  v.  St.  Louis,  infra. 

And  in  lilinoisa  wife  may  sue  alone  for  personal 
Injuries.    Chicago,  B.  A;  Q.  JEL  Go.  v.  Dunn,  62  111. 

Other  cases  hold  that  contributory  negligence  of 
the  husband  driving  a  vehicle  In  which  the  wife  is 
riding  will  not  bar  a  recovery  by  her  administrator 
for  damages  to  the  wife  caused  by  the  negligence 
of  other  parties.  The  question  of  interest  in  the 
recovery  is  not  discussed  in  these  cases  but  the  fact 
that  suit  was  brought  by  the  wife*s  adminis- 
trator shows  that  the  cause  of  action  belonged  to 
the  wife.  Hoag  v.  New  York  Gent.  &  U.  B.  B.  Co. 
IIIN.  Y.199. 

The  same  was  held  In  Shaw  ▼.  Craft,  87  Fed.  Bep. 
817,  (Ohio)  but  in  that  state  the  cause  of  action  is 
recognized  as  separate  estate.  Bee  Davis  v.  Guar- 
nieri,  infra. 

The  same  was  held  where  the  wife  sued  in  her 
own  name.  Platz  v.  Cohoes,  24  Hun,  101,  affirmed 
In  80  I>f.  Y.  219,  42  Am.  Bep.  28d. 

Mere  knowledge  by  husband  of  defects  in  a  side- 
walk over  which  bis  wife  would  cross  on  an  er- 
rand, where  he  failed  to  warn  her,  will  not  bar  a 
22L.RA. 


recovery  in  an  action  by  the  husband  and  wife,  as 
it  was  not  necessarily  negligent  to  cross  even  with 
knowledge  of  the  detects.  Street  v.  Holyoke,  106 
Mass.  82,  7  Am.  Bep.  800. 

And  the  same  was  held  where  the  cause  of  action 
was  vested  in  the  husband  who  sued  to  recover  for 
loss  of  time  and  services  of  his  wife,  the  court  say- 
ing that  as  an  abstract  proposition  it  should  not  be 
said  that  It  was  negligence  for  a  husband  to  fall 
to  warn  his  wife  of  danger  in  going  on  a  side- 
walk, but  that  he  cannot  recover  for  any  damages 
that  may  result  to  her  if  he  sees  her  going  to  a 
place  where  he  knows  she  will  probably  be  hurt 
and  does  not  warn  her.  Nantlcoke  v.  Warne,  106 
Pa.  878. 

And  where  the  right  to  damages  was  recognized 
as  separate  estate  in  the  wife,  the  contributory  neg- 
ligence of  the  husband  knowing  a  building  Is  un- 
safe will  not  be  imputed  to  the  wife  who  is  injured 
by  the  fall  thereof.  Flori  v.  St.  Louis.  3  Mo.  App. 
231,  affirmed  in  00  Mo.  841, 88  Am.  Rep.  604. 

And  contributory  negligence  of  husband  In  use 
of  drugs  purchased  for  his  wife,  will  not  bar  an 
action  by  her  administrator  against  the  druggist 
causing  death;  but  In  this  case  the  cause  of  action 
was  recognized  as  separate  estate.  Davis  v.  Guar- 
nieri,46OhioSt.470. 

And  attempting  to  cross  a  river  about  dark  in 
a  boat  sculled  by  a  blind  husband,  where  there  is 
a  lantern  on  board  and  they  were  accustomed  to 
cross  the  river  in  that  way,  the  wife  acting  as  guide 
in  directing  the  course,  is  not  such  contributory 
negligence  as  will  bar  a  recovery  by  her  adminis- 
trator where  a  tug  caused  her  death  by  negligence. 
Harris  v.Uebelhoer,  76  N.Y.  100.  LT.    « 
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that  the  contributory  negligeDce  of  the  hus- 
band, driviDjT  the  yehicle  in  which  she  was 
hurt,  should  be  imputed  to  the  wife,  in  bar  of 
the  action,  are  based  upon  the  relationship  ex- 
isting between  them,  or  on  the  fact  that  they 
were  coplaintiffs  in  the  action;  while  all  of 
the  cases  assigning  any  reason  for  so  holding 
are  in  direct  antagonism  to  the  Bennett  and 
Steinhrenner  Cases. 

Beach,  Contrib.  Neg.  (1885),  pp.  118, 114,  and 
cases  cited. 

The  cases  holding  that  the  contributory  neg- 
ligence of  the  husband  should  not  be  imputed 
to  the  wife  are  in  harmony  with  the  decisions 
in  this  state. 

Eoag  V.  I^ew  York  Cent  <fc  ff,  R.  R.  Co.  Ill 
N.  Y.  199;  MiUer  v.  LouistiUe,  N,  A.  d  C.  R 
Co.  128  Ind.  97;  Louisville,  N.  A,  db  C.  R,  Co. 
▼.  Creek,  14  L.  R.  A.  733,  180  Ind.  189;  Fl&H 
V.  St.  Louis,  8  Mo.  App.  231. 

The  husband's  being  Joined  as  coplaintiff  in 
this  action  can  have  no  possible  weight  in  the 
solution  of  this  question. 

The  right  of  the  husband  to  the  wife's  choses 
in  action,  as  well  as  to  her  other  property,  real 
and  personal,  was  extinguished  by  the  Act  of 
1852  (Rev.  "  Married  Women,"  pp.  ft36,  637, 
§  1-8). 

Vreeland  ▼.  Sehoonmaker,  16  N.  J.  Eq.  612. 

The  husband,  by  virtue  of  the  act,  was  de- 
prived of  the  control  which  he  had  by  the 
common  law.  He  was  prevented  from  recov- 
ering possession  of  and  acquiring  title  to  the 
personal  property  of  the  wife  during  coverture. 

Compton  V.  Pierson,  28  N.  J.  Eq.  229;  Van 
Cleve  V.  Rook,  40  N.  J.  L.  25. 

A  right  of  action  growing  out  of  a  personal 
tort  to  a  married  woman,  is  held  to  come  with- 
in the  description  of  ''property  acquired  in 
any  manner." 

Stewart,  Hush.  &  W.  (1885),  §§  219,  230, 
447;  Chicago,  B.  <fc  Q.  R.  Co,  v.  Dunn,  52  111. 
260;  Berger  v.  Jacobs,  21  Mich.  215;  Leonard 
V.  Pope,  27  Mich.  145;  Stevenson  v.  Morris,  37 
Ohio  St.  10.  41  Am.  Rep.  481. 

Nor  does  the  husband  acquire  any  substantial 
Interest  in  the  judgment  recovered  in  this  suit 
by  reason  of  being  joined  as  coplaintiff. 

Stewart,  Husb.  «fc  W.  §  447;  Vreeland  y. 
Scfwonmaker  and  Compton  v.  Pierson,  supra; 
Klein  v.  JevoeU,  26  N.  J.  Eq.  474. 

There  are  no  facts  in  this  case  which  would 
warrant  the  court  in  holding  that  the  husband 
was  the  servant  or  agent  of  the  wife,  and  that 
his  negligent  conduct,  if  any,  could  be  im- 
puted to  her  on  that  ground. 

The  driver  cannof  be  converted  into  the 
servant  of  the  passenger,  for  the  single  pur- 
pose of  preventing  the  passenger  from  bring- 
ing suit  against  a  third  party  whose  negligence 
has  CO  operated  with  that  of  the  driver  in  the 
production  of  the  injury.  The  identification 
must  be  so  complete  that  the  passenger  would 
not  only  be  debarred  from  a  suit  against  the 
proprietor  of  the  coach  for  the  driver's  negli- 
gence, but  would  also  be  responsible  to  third 
persons  for  injuries  sustained  by  the  careless- 
ness of  the  driver  in  the  course  of  the  journey. 

Bennett  v.  Neu)  Jersey  R.  db  Transp.  Co.  36 
N.  J.  L.  225,  13  Am.  Rep.  485;  J^ew  York,  L. 
E.  <fe  W.  R.  Co.  y.  Steinbrenner,  47  N.  J.  L. 
161.  And  see  also  Newman  y.  FhiUipsburg 
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446. 

Reedt  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  a  husband  and 
his  wife  to  recover  for  an  injury  to  the  wife, 
caused  by  a  collision  between  the  wagon  in 
which  they  were  driving  and  a  train  on  the 
railroad  of  the  plaintiff  in  error.  At  the 
trial  it  was  urged  bv  the  defense  that  the 
husband,  who  was  driving,  was  negligent, 
and  that  his  negligence  contributed  to  the 
wife*s  injury.  The  trial  justice,  however, 
charged  tuat  the  negligence  of  the  husband 
could  not  be  imputed  to  the  wife.  This  is 
assierned  for  error.  To  ascertain  how  far  the 
conduct  of  the  husband  affects  the  right  to 
recover  in  an  action  of  this  kind  it  is  essen- 
tial that  the  posture  of  the  husband  in  rela- 
tion to  the  suit  shall  be  ascertained.  If  he 
is  a  party  interested  in  the  subject-matter  of 
the  action,  then  it  follows  that  he  cannot  be 
permitted  to  recover  when  his  negligent  con- 
duct contributed  to  the  creation  of  the  cause 
of  the  action.  The  rule  at  common  law  is 
entirely  settled  tliat  for  a  tort  to  the  wife, 
either  ante  or  post  nuptial,  the  husband  must 
be  joined  with  the  wife  in  an  action.  Dicey, 
Parties  to  Actions,  p.  409 :  1  Chitty,  PI.  73 ; 
Comyns,  Dig.  title.  Baron  and  Feme  (V)  ; 
Schouler,  Husb.  &  W.  141.  Upon  the  ren- 
dition of  judgment,  the  husband  has  the 
riffht  to  receive  the  money.  Bishop,  Married 
Women,  g  913.  So  completely  is  the  hus- 
band identified  with  the  prosecution  of  the 
action  that  he  can  release  the  cause  of  action. 
Beach  v.  Beach,  2  Hill,  260,  38  Am.  Dec 
584 ;  Ballard  v.  RusseU,  33  Me.  196,  54  Am. 
Dec.  620 ;  Southworth  y.  Packard,  7  Mass.  95 ; 
Anderson  v.  Anderstm,  11  Bush,  327 ;  Bishop, 
Married  Women,  §  912.  If  the  wrong  to  the 
wife  is  inflicted  throui;h  the  connivance  of 
the  husband,  his  conduct  is  an  answer  to  the 
action,  although  he  may  press  the  suit. 
Tibbs  y.  Brown,  2  Grant,  Cas.  89.  So  his 
power  over  the  action,  and  the  effect  of  his 
conduct  upon  the  result,  are  entirely  settled 
at  common  law.  There  can  be  no  doubt  that 
if  his  negligence  assisted  to  create  the  cause 
of  action  it  would,  at  common  Inw,  be  a  com- 
plete defense  to  the  action.  Has  this  been 
changed  by  any  leirislation  in  this  state?  I 
think  it  quite  clear  that  it  has  not.  On  re- 
ferring to  the  act  relating  to  the  property  of 
married  women  (Revision,  p.  636),  we  find 
that  the  real  and  personal  property  of  every 
married  woman,  and  the  rents,  issues,  and 
profits  thereof,  shall  be  her  sole  and  separate 
property.  Personal  torts  do  not  create  righta 
of  property.  The  right  to  sue  for  such  is 
not  assignable.  They  do  not  survive  the 
death  of  the  injured  person,  because,  in  the 
language  of  Lord  Ellenborough  in  Chamber- 
lain V.  Williamson,  2  Maule  &  S.  408 :  "Ex- 
ecutors are  the  representatives  of  the  temporal 
property,— that  is,  the  debts  and  goods  of  the 
deceased,— but  not  of  their  wrongs,  except 
where  those  wrongs  operate  to  the  temporal 
injury  of  the  personal  estate."  The  lan- 
guage of  the  section  itself  is  inapplicable  to 
a  right  to  sue  for  a  tort,  for  no  rent,  issue. 
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or  profit,  Id  the  sense  of  the  statute,  can  arise 
out  of  a  tort.  Section  11  of  the  Act  provides 
that  she  may  maintain  an  action  in  her  own 
name,  and  without  Joining  her  husband 
therein,  for  all  breaches  of  contract,  or  for 
the  recovery  of  all  debts,  waffes,  earnings, 
money,  and  all  property  which  by  this  act 
is  declared  to  be  her  separate  property,  and 
she  shall  have  in  her  own  name  the  same 
remedies  for  the  recovery  and  protection  of 
such  property  as  if  she  were  an  unmarried 
woman.  If  a  right  to  sue  for  a  tort  is  prop- 
erty, then,  by  force  of  this  section,  the  hus- 
band was  an  unnecessary  party  to  this  action. 
Yet  section  22  of  the  Practice  Act  obviously 
refers  to  this  class  of  personal  torts,  in  an 
action  for  which  both  must  join.  This  sec- 
tion provides  that  in  any  action  by  a  hus- 
band and  wife  for  an  injury  to  the  wife  in 
respect  of  which  she  is  necessarily  joined  as 
coplaintiff.  it  shall  be  lawful  for  the  hus- 
band to  add  thereto  claims  in  his  own  ri^ht 
arising  ex  delicto.  This  is  a  copy  of  section 
40  of  the  common-law  Procedure  Act  of  1852 
(15  &  16  Vict.  chap.  76),  which  undoubtedly 
refers  to  personal  injuries  to  the  wife,  in  ac- 
tions to  recover  damages  for  which  husband 
and  wife  must  sue  jointly. 

If  any  doubt  remained  in  respect  to  the 
general  rule  in  this  state  that  the  husband 
must  join  with  the  wife  in  actions  for  per- 
sonal injuries  to  the  wife,  it  would  be  dis- 
sipated by  section  24  of  the  Practice  Act, 
which  states  the  exception  to  the  rule  in  such 
terms  as  to  show  the  existence  of  the  rule  it- 
self. This  section  provides  thus:  "Any 
married  woman  being  in  a  state  of  separation 
from  her  husband,  may  bring  suit  in  her  own 
name  for  the  recovery  of  damages  for  any  in- 
iurv  done  to  her  person  or  reputation ;  and 
It  shall  not  be  lawful  for  the  husband  of  such 
married  woman  to  control,  discontinue,  re- 
lease, or  in  any  way  interfere  with  such  ac- 
tion, but  the  same  shall  proceed  and  be  under 
the  control  and  direction  of  said  married 
woman,  as  if  she  were  Kfeme  aole,^  So  it  is 
perceived  that  in  all  instances  except  when 
the  feme  eatert  is  living  in  a  state  of  separa- 
tion from  her  husband  he  retains  his  common- 
law  power  of  control  over  and  interest  in  the 
action.  The  husband  has  not  a  mere  power 
to  sue  for  the  wife,  but  he  has  a  power 
coupled  with  an  interest  in  the  suit.  Re- 
taining this  control  over  the  suit,  and  this 
right  to  release,  and  consequently  to  com- 
promise it  for  money,  he  cannot  be  permitted 
to  create  the  cause  of  action  by  his  negligent 
or  fraudulent  conduct,  and  then  reap  the 
benefit  which  this  interest  in  the  action  con- 
fers. 

We  tliink  the  charge  in  this  respect  was 
erroneous,  and  the  judgment  muet  be  reverted, 

Dixon*  c7.,. dissenting: 

The  plaintiff,  William  Goodenough,  and 
Sarah,  his  wife,  were  riding  along  a  public 
street  across  the  railroad  of  the  defendant,  in 
a  wagon  drawn  by  a  horse  which  was  driven 
by  the  husband,  when  a  collision  between 
the  vehicle  and  a  train  of  the  defendant  oc- 
curred, and  the  wife  received  severe  bodily 
injury.  This  suit  was  brought  to  recover 
compensation  for  the  injury  thus  suffered  by 
22  L.  R.  A. 


the  wife,  and  a  verdict  was  obtained  assessing 
her  damages  at  $2,700,  upon  which  a  judg- 
ment was  rendered  that  she  recover  that  sum 
against  the  defendant.  On  writ  of  error  u> 
review  this  judgment,  the  only  serious  ques- 
tion presented  on  the  record  is  whether  the 
trial  justice  erred  in  charging  the  jury  that, 
unless  the  husband  was  acting  as  agent  of 
the  wife,  his  negligence  was  not  imputable 
to  her.  It  is  insisted  by  the  defendant  that 
such  negligence  should  be  so  imputed,  be- 
cause of  the  marriage  relation,  and  the  legal 
necessity  therefrom  arising  of  joining  the 
husband  as  a  plaintiff  in  the  suit.  Tbe  ar- 
gument rests  upon  the  premise  that  the  hus- 
band has  a  legal  interest  in  the  cause  of  ac- 
tion, and  in  whatever  compensation  may  be 
recovered,  and  thence  is  deduced  the  con- 
clusion that  the  husband's  contributory  neg- 
ligence must  preclude  any  recovery.  1  deny 
the  premise. 

It  must,  of  course,  be  remembered  that  we 
are  not  dealing  with  the  damages  which  a 
husband  sustains  by  the  physical  injury  of 
his  wife,  such  as  the  expenses  of  her  cure, 
and  the  loss  of  her  service  and  society.  These 
must  be  sued  for  by  the  husband  alone  (ex- 
cept as  our  statute  permits  them  to  be  joined 
with  such  a  cause  of  action  as  is  now  before 
us).  Against  the  husband's  claim  for  those 
damages  no  doubt  his  contributory  negli- 
gence would  be  a  defense.  *But  the  cause  of 
action  now  under  consideration  is  the  direct 
injury  to  the  wife's  person,  and  the  losa 
which  she  as  an  individual  thereby  suffers. 
In  such  a  cause  of  action,  and  in  any  recov- 
ery at  law  thereupon,  the  husband,  1  think, 
has  no  legal  interest.  It  may  be  assumed 
that  such  a  cause  of  action,  before  it  is  merged 
in  a  judgment,  does  not  come  within  the 
legal  notion  of  **  property .  **  In  Blackstone's 
classification  of  the  various  kinds  of  property 
(2  Bl.  Com.  488)  he  ranges  damages  for  in- 
iury  sustained  as  property  acquired  and  lost 
DV  suit  and  judgment  at  law,  saying  that, 
although  the  injured  party  has  a  right  to 
damages  the  instant  he  receives  the  injury, 
and  this  right  is  given  by  the  law  of  nature, 
yet  a  judgment  is  necessary  to  convert  this 
right  into  " property."  So  far  as  this  classi- 
fication excludes  from  the  legal  definition  of 
property  a  rieht  to  damages  for  an  injury  to 
property,  it  has  been  criticised,  but  with 
regard  to  an  injury  to  the  person  it  seems  to 
be  generally  accepted  as  correct.  Assuming 
its  correctness,  our  married  women's  acts, 
which  relate  to  a  wife's  property  only,  do' 
not  affect  the  right  to  these  damages  before 
judgment,  and  therefore  we  must  consider 
whether  the  husband  had  a  legal  interest  in 
such  damages  at  common  law. 

It  must  be  admitted  that  the  husband  was 
a  necessary  party  to  be  joined  with  his  wife 
in  a  suit  for  the  recovery  of  such  damages. 
But  this  was  not  because  of  his  legal  interest 
in  the  damages.  He  was  a  necessary  coplain- 
tiff with  his  wife  in  all  suits  at  law  for  the 
vindication  of  her  rights.  Even  when  he 
had  relinquished  his  power  over  his  wife's 
rights,  he  was  so  ioined.  Innell  v.  J^eirman, 
4  Bam.  &  Aid.  419.  And  after  our  statute 
had  terminated  the  husband's  interest  in  his 
wife's  property,  but  before  the  latt< 
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authorizing  a  married  woman  to  sue  alone  for 
her  property,  it  was  necessary  that  her  hus- 
bana  should  be  joined  as  a  coplaintiff;  so 
that  the  necessity  of  joining  him  in  the  suit 
is  not  indicative  of  any  legal  interest  in  the 
cause  of  action.  As  is  frequently  stated  in 
the  books,  he  is  joined  for  the  sake  of  con- 
formity. It  may  also  be  admitted  that,  un- 
less he  had  surrendered  his  power,  the  hus- 
band could  settle  for  the  damages,  or  could 
release  the  wrongdoer  from  responsibility  to 
the  wife.  Southworth  v.  Packard^  7  Mass. 
^o ;  AndetMn  v.  Anderton,  11  Bush,  827 ; 
Beach  v.  Beach,  2  Hill,  260,  38  Am.  Dec. 
584 ;  Ballard  v.  Ru^ll,  33  Me.  196,  54  Am. 
Dec.  620.  This,  however,  arose,  not  from 
the  theory  that  the  damages  belonged  to  the 
husband,  but  from  the  power  which  he  had 
over  all  rights  of  action  beloniring  to  his 
wife.  He  could  make  them  his  by  reducing 
them  to  his  own  possession.  Settling  for  the 
damages  was  so  reducing  them,  and  releas- 
iug'-tho  wrongdoer  was  deemed  equivalent  to 
settlement.  The  distinction  between  a  hus- 
band's power  over  his  wife's  rights  in  action 
and  a  legal  interest  in  them  forms  the  basis 
of  decision  in  Stall  v.  Fulton,  80  N.  J.  L. 
430,  and  Peterson  v.  Mulford,  36  N.  J.  L. 
481,  where  it  was  held  that  the  husband's 
•creditors  had  no  claim  on  such  rights  of  the 
wife,  unless  the  husband  had  chosen  to  exer- 
cise his  power  over  them  so  as  to  make  them 
his  own.  If,  without  the  exercise  of  such 
power,  those  rights  were  the  property  of  the 
husband,  the  claims  of  his  creaitors  could 
not  have  been  denied.  Having  thus  noticed 
those  rules  of  the  common  law  which  might 
seem  to  favor  the  contention  of  the  defend- 
ant, and  having  shown  that  they  presuppose 
nothing  antagonistic  to  the  dictate  of  nat- 
ure that  compensation  for  a  personal  injury 
should  belong  to  the  person  injured,  it  must 
further  be  noticed  that  there  are  rules  of 
common  law  which  clearly  recognize  this 
natural  claim  as  legally  subsisting  in  the 
case  of  married  women.  In  an  action  for  a 
battery  or  other  personal  tort  done  to  the 
wife  the  wife  must  join.  Bacon,  Abr.  title. 
Baron  &  Feme,  p.  806.  She  must  join  be- 
cause she  is  the  meritorious  cause  of  action, 
the  husband  joining  for  confornuty  only. 
Dengate  v.  Gardiner,  4  Mees.  &  "W\  6.  If 
the  husband  dies  before  or  pending  the  suit, 
the  right  of  action  survives  to  the  wife. 
Bacon,  Abr.  title,  Baron  d:  Feme,  p.  304. 
But  if  the  wife  dies  before  or  pending  suit, 
the  right  of  action  is  extinguished.  Id.  p. 
806 ;  IStroop  v.  Swarts,  12  Serg.  &  R.  76.  In 
view  of  the  common-law  maxim,  actio  person- 
<iZis  moritur  cum  persona,  these  rules  plainly 
indicate  to  whom  the  right  of  action  belongs. 
Because  it  survives  the  husband,  it  is  not 
his ;  it  dies  with  the  wife,  because  it  is  hers. 
I  conclude,  then,  that  at  common  law  the 
husband  has  no  legal  interest  in  the  right  or 
cause  of  action  which  accrues  to  a  married 
woman  for  a  tort  to  her  person.  He  has  some 
power  over  it,  but  no  legal  interest  in  it. 

I  have  said  that  our  married  women's  acts 
do  not  seem  to  affect  this  right  of  action ; 
yet  it  would  be  entirely  in  accord  with  the 
spirit  of  those  laws  if  by  iudiclal  construc- 
tion their  terms  were  made  to  embrace  it. 
S2L.  R.  A.    . 


That  the  legislature  should  have  placed  all 
a  wife*s  real  and  personal  property,  and  the 
rents,  issues,  and  profits  thereof,  beyond  her 
husband's  power  or  disposal,  and  made  them 
her  sole  and  separate  property,  as  though  sho 
were  a  single  woman,  and  should  have  left 
this  most  intimate  right,  which  concerns  her 
very  existence,  unsecured  to  her,  can  be  rca- 
son.ably  accounted  for  only  on  the  ground  of 
inadvertence.  But  the  defendant's  argument 
is  rested  also  upon  the  supposition  that  the 
husband  has  a  legal  interest  in  the  compen- 
sation recovered  in  a  suit  for  his  wife's  per- 
sonal injury.  This  support  likewise,  in  my 
opinion,  falls.  When  a  recovery  has  taken 
place,  when  the  cause  of  action  has  become 
merged  in  a  judgment,  then  I  think  our 
married  women's  acts  become  operative  upon 
it.  As  already  stated,  the  judgment  is  prop- 
erty, and  all  property  received  or  obtained 
by  a  married  woman,  in  any  manner  what- 
soever, belongs  by  force  of  the  statute  to  her 
alone,  as  if  she  were  a  single  woman.  It 
may  be  suggested  that,  the  judgment  beii^- 
recovered  by  the  husband  and  wife  together, 
the  property  is  not  received  or  obtained  by 
the  wife,  within  the  meaning  of  the  statute. 
The  same  thing  might  be  urged  with  respect 
to' a  chattel  ^iVen  by  a  third  person  to  the 
wife,  but  delivered  to  the  husband  for  her 
At  common  law  it  would  have  been  abso- 
lutely his.  But  now,  I  presume  he  would 
be  deemed  a  mere  agent  m  the  transaction, 
and  the  chattel  would  be  hers.  Similarly, 
in  this  case,  the  husband  appears  with  his 
wife  in  obtaining  the  property,  but  it  is  ob- 
tained on  her  account,  and  for  her ;  and  with- 
in any  just  view  of  the  statute  it  is  obtained 
by  her,  and  not  by  her  husband.  Reason 
seems,  therefore,  to  lead  to  the  conclusion 
tliat  the  husband  has  no  legal  interest  in  such 
a  judgment  as  is  now  before  us. 

Turning  to  previous  iudicial  decisions, 
they  appear  to  tend  in  the  direction  above 
pointed  out.  Counsel  for  the  defendant  re- 
lies upon  CarlUU  v.  Sheldon,  88  Yt.  440; 
Perk  V.  New  York,  iV.  H.  A  H.  R.  Co.  50 
Conn.  379;  Joliet  v.  Seward,  86  111.  402,  29 
Am.  Rep.  85;  and  Yahn  v.  Ottumwa,  60 
Iowa,  429.  While  in  these  cases  it  was  said 
that  the  negligence  of  a  husband  driving 
would  be  imputed  to  the  wife  riding  with 
him,  yet  in  every  case  the  imputability  was 
placed,  not  on  the  relation  or  husband  and 
wife,  but  on  that  of  driver  and  passenger. 
This  will  be  seen  by  a  quotation  from  the 
opinion  in  Carlisle  v.  Slieldon,  which  is  the 
only  case  of  husband  and  wife  cited  in  the 
other  decisions.  The^  Vermont  court  said : 
The  wife  stands  in  no  different  position  from 
that  which  she  would  occupy  if  the  driver 
of  the  vehicle  in  which  sho  was  carried  had 
been,  instead  of  her  husband,  one  employed 
for  that  purpose.  ...  If  ^he  had  been  a 
passenger  in  a  stage  coach  on  this  occasion, 
and  had  received  the  same  injury,  .  .  . 
the  driver  would  he  treated  as  being  her 
agent.  .  .  .  There  is  nothing  in  the  mar- 
ital relation  which  would  change  the  situa- 
tion of  the  wife  in  respect  to  her  husband's 
negligence  under  such  circumstances,  for  the 
same  consequences  would  have  followed  if 
the  relation,  instead  of  being  that  of  husband 
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4ind  wife,  had  been  that  of  parent  and  child, 
or  master  and  serTant,  or  if  she  had  been  an 
entire  stranger."  This  is  substantially  the 
•doctrine  of  Thorogood  y.  Bryan,  8  C.  B.'  115 ; 
and,  if  that  doctrine  had  been  repudiated  in 
Vermont,  as  it  has  been  in  New  Jersey  {New 
T<^k,  X.  E,  dbW.  R.  Co,  y.  Steiribrenner,  47 
K.  J.  L.  161),  it  may  fairly  be  Inferred  from 
the  language  above  quoted  that  Carlisls  y. 
Shddon  and  the  cases  following  it  would  have 
been  decided  differently.  I  have  found  only 
two  cases  where  the  decision  rested  on  the 
mere  relation  between  husband  and  wife,  and 
•only  one  of  these  is  directly  on  the  point  pre- 
sented by  the  case  in  hand.  Both,  however, 
tend  to  corroborate  the  opinion  which  I  have 
formed.  In  BcerU  y.  EeerU,  8  Mich.  580,  it 
was  held,  in  an  action  by  husband  and  wife 
for  an  assault  upon  the  wife,  that  no  act  or 
^ords  of  the  husband,  unless  the  wife  was 
privy  to  or  participant  in  them,  could  be 


S roved  in  mitigation  of  damages.  In  Hoag  v. 
Jw>  7<yrk  Gent.  A  K  B,  B.  Cd„  111  N.  Y. 
199,  an  action  by  an  administrator  of  a  mar- 
ried woman  to  recover  damages  for  her  death, 
caused  by  the  negligence  of  the  defendant,  it 
was  adjudged  th&t  the  contributory  negli- 
gence of  the  husband  in  carelessly  driving 
across  the  railroad  track,  whereby  his  wife,  a 

f passenger  in  his  vehicle,  was  killed,  was  not 
mputable  to  the  wife,  and  so  did  not  bar  the 
suit  of  her  administrator.  Tet,  under  the 
New  York  statute,  as  under  ours,  what  would 
have  defeated  the  action  of  the  injured  person 
in  case  death  had  not  ensued  would  defeat  the 
action  of  the  administrator.  Both  upon  rea- 
son and  authority,  then,  I  think  the  jury  in 
the  trial  of  this  case  were  properly  instructed 
that  the  contributory  negligence  of  the  hus- 
band constituted  no  defense.  The  Judgment 
below  should  be  affirmed. 
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'HJbmptmp  109  of  tte  Iaw«  of  1898t  eoa- 
ooralng:  tho  sale  aad  rodomptton  of 
lioal  ostatOt  does  not  have  the  effect  to  obange 
or  nullify  any  of  the  terms  of  a  Judgment  duly 
cendered  before  the  pasaaffe  of  that  set,  direetinff 
"the  sale  of  lands,  or  any  interest  therein,  for  the 
^uzpoee  stated  in  said  Judgment. 

/    (December  S.  ISBBJ 

ERROR  to  the  District  Court  for  Rice 
County  to  review  an  order  made  in  cer- 
tain foreclosure  proceedin/a^s,  which  extended 
the  time  for  redemption,  in  accordanru)  with 
a  statute  passed  after  the  final  Judgment  of 
foreclosure,  beyond  what  the  mortgagor  was 
entitled  to  at  the  time  the  mortgage  was 
^iven  and  foreclosed.    Bevereed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Owon  A.  Bassett  for  plaintiffs  in 
«rror. 

Meaare,  A*  M.  Laalosr  and  John  Giith- 
rie»  for  defendant  in  error : 

The  state  cannot  pass  laws  that  ''impair 
the  obligation  of  a  contract, "  but  the  state 
.  *may  regulate  at  pleasure  the  modes  of  pro- 
cedure in  courts  in  relation  to  past  contracts, 
as  well  as  future." 

Bratieon  v.  Kinme,  42  U.  8.  1  How.  811,  11 
L.  ed.  148 ;  Chme  y.  Dauglau,  8  Kan.  128,  87 
Am.  Dec.  458 ;  Weaver  y.  SeUa,  10  Kan.  619 ; 
Hath^*m  y.  Calef,  69  U.  S.  2  Wall.  10,  17  L. 
ed.  776 ;  Jaekeon  v.  Lamphire,  28  U.  S.  8  Pet. 
1290,  7  L.  ed.  668 ;  Breitenbach  v.  Bush,  44  Pa. 
818,  84  Am.  Dec.  442;  Bunn  y.  Oorgaa,  41 
Pa.  441. 

^eadnote  by  AUiBir,  J. 

N0TB.-On  the  subject  of  the  ImpeirmeDt  of  the 
obUsatlon  of  a  Judgment  as  a  contract,  see  noU  to 
Bookwell  V.  Butler  (Ooloj  17  L.  B.  A.  Oil. 
-22  L.  R  A. 


Whatever  belongs  merely  to  theL  remedy 
may  be  altered  according  to  the  will  of  tbe 
state. 

The  discussion  in  all  cases  of  this  charac- 
ter arises  out  of  the  distinction  that  exists 
between  the  doctrine  of  lex  loci  eontraetue,  lex 
domieilii,  etc.,  on  the  one  hand,  and  lex  fori 
on  the  other ;  for  it  is  universally  conceded 
that  the  latter  must  govern  the  remedy. 

Andretee  y.  Herriot,  4  Cow.  510,  ana  note. 

L  The  lex  lod  centraetue^the  law  of  the 
place  where  tho  contract  is  made,  or  is  to  be 
performed — is  to  govern  as  to  the  nature, 
validity,  construction,  and  effect,  of  such 
contract. 

II.  The  lex  lod  rei  eita  governs  real  prop- 
erty, the  title  to  which  can  be  acquired  and 
lost  only  in  the  manner  prescribed  by  the 
laws  of  the  country  where  it  is  situated. 

United  States  v.  Oroebtf,  11  U.  S.  7  Cranch, 
115,  8  L.  ed.  287. 

in.  The  lexfori-^the  forms  of  the  remedy 
and  the  order  of  Judicial  proceedings — are  to 
be  according  to  the  law  of  the  place  where 
the  action  is  instituted,  without  any  regard 
to  the  domicil  of  the  parties,  the  origin  of 
the  right,  or  the  country  of  the  act. 

Story,  Confl.  L.  §  558. 

It  is  in  this  state  an  undisputed  proposi- 
tion of  law  that  a  mortgagee  acquires  no  title 
or  estate  in  the  mortgaged  premises,  and  only 
acquires  a  lien  on  the  property. 

Chick  V.  Willette,  2  Ean.  890 ;  Vandereliee  v. 
Knapp,  20  Ean.  647 ;  Alexander  y.  Shonyo,  Id. 
705 ;  Wimtan  v.  BumeU,  44  Kan.  867. 

dxDe  y.  Martin,  44  Pa.  822,  was  an  action  to 
foreclose  a  mortgage.  The  legislature  of 
Pennsylvania  had  passed  an  act  which  pro- 
vided that  ''no  civil  process  shall  issue  or 
be  enforced  against  any  person  mustered  into 
the  service  of  this  state,  or  of  the  United 
States,  during  the  term  he  shall  be  engaged 
in  sudh  service." 

The  question  was  squarely  presented  in 
this  case  whether  this  act  of  the  legislature 
was  In  contravention  of  section  10,  article 

1  of  the  Federal  Constitution..  The^^|ourt> 
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faid  nothing  is  said  about  the  legal  remedies 
to  enforce  payment  in  case  of  default.  The 
scire  facias  is'  given  by  our  old  Act  of  1705, 
no  allusion  to  which  is  contained  In  the 
mortgage.  This  remedy  does  not  arise  out 
of  contract;  it  is  confen^d  upon  it  by  the 
legislature,  and  because  conferred  by  the  leg- 
islative power  of  the  state,  it  may  be  sus- 
pended by  the  same  power  under  pressure  of 
public  exigencies  for  a  term  that  is  neither 
indefinite  nor  unreasonable.  This  mortgage 
was  made  subject  to  that  power ;  all  contracts 
within  the  state  are  so  made.  The  power 
permeates  them  all,  if  not  expressly  excluded 
Dy  the  contracting  parties.  No  such  con- 
tract, therefore,  is  violated,  when  the  power 
acts,  unless  it  transcends  its  constitutional 
limits. 

Breitchbaeh  y.  Bush,  supra;  Von  Baumbach 
▼.  Bade,  9  Wis.  559,  76  Am.  Dec.  283. 

What  rights  had  the  mortgagee  in  the  case 
at  bar,  either  under  his  contract  or  decree, 
that  were  impaired  or  affected,  or  how  was 
the  obligation  of  the  mortgagor  with  refer- 
ence to  uie  mortgagee  impaired  or  affected? 

The  new  law  did  not  postpone  the  sale  a 
moment;  it  did  not  impair  his  right  to  sell 
to  the  Inghest  and  best  bidder  and  get  all  of 
the  proceeds  of  the  sale  and  apply  it  to  the 
satisfaction  of  the  judgment;  and  it  did  not 
prevent  him  from  causing  a  general  execu- 
tion to  issue  for  any  remainder  of  the  judg- 
ment, as  he  might  have  done  before. 

See  Connecticut  Mut.  L.  Ins.  Oo.  y.  Oush- 
man,  108  U.  S.  51,  27  L.  ed.  648 ;  Bob&rtson 
y.  Van  Cleave,  15  L.  R.  A.  68,  129  Ind. 
217 ;  Davis  v.  Rupe,  114  Ind.  588 ;  Morley  v. 
Jxike  8hore  A  M.  8.  R,  Oo.  146  U.  S.  162,  36 
L.  ed.  925 ;  Wood  v.  Kennedy,  19  Ind.  68 ; 
Bank  of  Hamilton  v.  Dudley,  27  U.  S.  2  Pet. 
492.  7  L.  ed.  496 ;  United  States  v.  Conway, 
1  Hemp.  813;  Cooley,  Const.  Lim.  196-347; 
SmUh  V.  McCarthy,  66  Pa.  362 ;  Robinson  v. 
Schenek,  102  Ind.  820 ;  Antoni  v.  Wright,  22 
Gratt.  867 ;  Robinson  v.  Howe,  13  Wis.  347 ; 
Moore  v.  Martin,  38  Cal.  428 ;  Stone  y.  Bos- 
sett,  4  Minn.  298;  Heyward  v.  Judd,  Id. 
492 ;  Von  Baumbach  v.  Bade,  supra;  Read  v. 
Frankfort  Bank,  23  >Je.  318 ;  Loekett  v.  Usry, 
28  Ga.  345 :  Bertliold  v.  Fox,  13  Minn.  606, 
97  Am.  Dec.  243 ;  Oonkey  y.'Hart,  14  N.  Y.  81. 

Allen*  c7.»  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  in  the  district 
court  of  Rice  county  on  the  25th  day  of  May, 
1891.  by  N.  T.  Greenwood,  to  foreclose  a 
mortgage  executed  by  Thomas  A.  Butler  and 
wife  on  certain  lots  in  the  city  of  Lyons. 
Other  parties,  claiming  liens  on  the  land, 
were  made  defendants.  Issues  were  joined, 
and  on  the  22d  day  of  September,  1891,  a 
judgment  was  rendered  in  favor  of  the  plain- 
tiff for  $861.36,  directing  a  sale  of  the 
premises  without  appraisement,  subject  to  a 
mortgage  for  $6,000,  and  ordering  execution 
to  issue  in  six  months  in  case  the  defendant 
failed  for  that  time  to  pay  the  amount  of  the 
judgment,  interest  and  costs.  The  decree 
concludes  as  follows:  **And  it  is  further 
adjudged  and  decreed  by  the  court  that  the 
said  defendants,  and  each  of  them,  and  all 
p/»roon«  ri aiming,  or  to  claim,  by,  through, 
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or  nnder  them,  or  any  of  them,  upon  the 
confirmation  of  any  sale  of  said  lands  or 
tenemcnta  hereunder,  be  barred  and  forever 
foreclosed  of  all  title  to,  lien  upon,  or  equity 
of  redemption  in  said  lands  and  tenements, 
or  any  part  thereof,  and  that  upon  confirma- 
tion of  any  sale  made  as  herein  provided  the 
sheriff  be  directed  to  put  the  purchaser  of 
said  lands  or  tenements  in  possession  there- 
of Afterwards,  on  the  7th  day  of  April, 
1892,  on  the  application  of  the  plaintiii  for 
a  supplemental  judgment  against  certain 
other  aefendants,  who  were  brought  in  by 

gublication,  a  further  decree  was  rendered, 
arring  them  also.  Again,  on  the  22d  day 
of  April,  1892,  a  further  order  was  made  to- 
supply  omissions  from  the  record,  and  a 
further  and  final  decree  was  rendered,  which 
concludes  with  an  order  barring  the  claims 
of  all  defendants  hi  the  same  language  ae 
that  contained  in  the  oriirinal  decree.  On 
the  28d  of  March,  1893,  an  order  of  sale  wae 
duly  issued  on  this  judgment  by  the  clerk 
of  the  court  and  on  the  24th  day  of  April 
1898,  the  lots  were  sold  to  J.  E.  Putnam  for 
$2,000  subject  to  the  $6,000,  mortgage.  On 
the  25th  day  of  May,  1898,  the  motion  of  the 
plaintiff  to  confirm  the  sale  came  on  to  be 
heard,  and  the  sale  was  confirmed.  The 
ioumal  entry  then  proceeds  as  follows :  "  And 
It  is  further  ordered  and  adjudged  that  so> 
much  of  said  motion  as  relates  to  directing 
the  sheriff  to  make  a  deed  to  said  purcliaser 
of  said  lands  and  tenements,  and  put  him  In 
possession  of  said  premises,  be  denied ;  to* 
which  last  order  and  decision  of  the  court 
the  plaintiff  and  the  said  purchaser  then  and 
there  excepted.  And  it  is  further  ordered  by 
the  court  that  the  said  sheriff  execute  to  the 
purchaser  a  certificate  containing  a  descrip- 
tion of  the  property  sold,  and  the  amount  of 
money  paid  by  said  purchaser,  together  with 
the  amount  of  costs  up  to  this  date,  stating 
that,  unless  redemption  is  made  within 
eighteen  months  thereafter  according  to  law^ 
said  purchaser,  his  heirs  and  assigns,  will 
be  entitled  to  a  deed  for  the  same ;  to  which 
last  order  of  the  court  the  said  plaintiff  and 
the  said  purchaser  then  and  there  excepted. " 
The  question  presented  in  this  case  is  as  te 
the  correctness  of  the  decisions  of  the  court 
last  quoted.  The  plaintiff  in  error  contends 
that  on  the  confirmation  of  the  sale  of  the 
premises  he  was  entitled  to  a  deed  and  to  the 
possession  of  the  property.  Elaborate  briefs 
are  filed,  and  the  case  has  been  fully  and 
ably  argued  by  counsel.  For  the  defendants 
in  error  it  is  urged  that  chapter  109  of  the  . 
Laws  of  1893,  known  as  the  "Redemption 
Act, "  applies  to  this  case ;  that  the  order  made 
by  the  district  court  is  in  compliance  there- 
with, and  is  valid.  On  the  part  of  the  plain- 
tiff in  error  it  is  contended  that  this  act  does 
not  and  cannot  affect  the  rights  of  the  par- 
ties to  and  purchasers  under  judgments  ren- 
dered before  the  passage  of  the  law ;  and, 
further,  that  the  act  can  have  no  application 
to  contracts  made  before  its  passage ;  that  as 
to  such  contracts  it  would  be  in  contravention 
of  the  10th  section  of  article  1  of  the  Consti- 
tution of  the  United  States,  because  it  would 
impair  the  obligation  of  contracts.  Chapter 
109  of  the  Laws  of  1893  went  into  effect  on 
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the  17th  of  March,  1998.  The  twenty-fifth 
section  readfl*.  **The  provisions  of  this  act 
shall  apply  to  all  sales  under  foreclosure  of 
mortgage,  trust  deed,  mechanic's  lien,  or 
other  lien,  whether  snecial  or  general,  and 
the  terms  of  redemption  shall  be  the  same.** 
The  statute  In  terms  contains  no  exception  of 
past  contracts,  or  judgments  already  entered. 
Tiie  question  as  to  the  effect  of  this  act  on 
judgments  already  entered  is  necessarily  in- 
volved in  the  decision  of  this  case,  and  there- 
fore should  be  first  considered. 

Speaking  generally,  it  is  the  province  of 
the  legislature  to  establish  within  constitu- 
tioDal  limits  the  rules,  not  only  of  procedure, 
but  for  the  determination  of  rights,  by  which 
the  courts  shall  be  governed.  These  rules 
must,  in  the  very  nature  of  things,  precede 
the  action  of  the  courts  in  the  orderly  deter- 
mination of  the  rights  of  parties.  Those 
interested  in  any  controversy  are  given  their 
day  in  oourt.  At  the  appointed  time  the  court 
hears  their  proofs,  the  presentation  of  their 
views  as  to  the  law  fixing  their  rights,  and 
thereupon  proceeds  to  determine  all  ques- 
tions, both  of  fact  and  of  law,  presented. 
This  determination  is  entered  of  record,  and 
becomes  a  final  settlement  and  determination 
of  the  controversy.  It  hardly  seems  nec- 
essary to  cite  authorities  to  support  the  prop- 
osition that  a  final  judgment  so  enteied  is 
not  to  be  changed  or  set  aside  by  the  lawmak- 
ing power.  Our  form  of  government  does 
not  contemplate  an  appeal  from  the  judgment 
of  the  courts  to  the  legislature,  nor  does  it 
contemplate  nor  authorize  by  a  sweeping  act 
of  the  legislature  a  change  in  the  force  and 
effect  of  a  great  class  of  judgments  already 
entered.  The  precise  question  involved  in 
this  case  was  determined  in  the  case  of  Mills 
v.  BaUton,  10  Kan.  206.  From  the  opinion 
in  that  case,  delivered  by  Mr.  Justice  Brewer, 
we  quote :  **  The  purchaser  at  a  sheriff's  sale 
looks  to  the  decree  for  the  measure  of  interest 
and  title  he  will  acquire  bjr  his  purchase. 
He  knows  he  can  get  no  more  interest  than 
the  defendant  possesses  and  the  decree  orders 
sold ;  but  he  bids,  rightfully  expecting  to 
obtain  all  that.  It  is  that  interest  whioh  the 
sheriff  offers ;  it  is  that  he  bids  for ;  it  is  that 
which  is  struck  down  to  him ;  and  it  is  that 
which,  if  the  sale  be  confirmed,  he  should 
then  receive.  .  .  .  The  proceedings  on 
the  sale  were  regular.  The  plaintiffs,  de- 
fendants, and  purchaser  agreea  in  seeking  a 
confirmation.  The  confirmation  then  fol- 
lowed as  a  matter  of  course.  The  decree 
barred  redemption.  The  sale  followed  the 
decree.  All  the  interest  of  the  mortgagors 
(not  an  interest  subject  to  the  right  to  pos- 
sess and  redeem  for  two  years)  was  offered 
by  the  sheriff,  and  was  bid  for  by  the  pur- 
chaser. The  confirmation  closed  that  sale. 
The  sale  as  made  was  the  sale  confirmed,  and 
that  by  consent.  The  legal  effect  of  that 
confirmation  was  to  give  the  party  a  right  to 
a  deed,  and  the  defendant  could  not,  by  ob- 
jecting to  a  deed,  deprive  the  purchaser  of  a 
right  which  flows  from  the  confirmation.  It 
is  said  that  this  carries  the  consent  of  tlie  de- 
fendant to  a  point  beyond  that  to  which  he 
intended  it  snould  go.  and  that  the  limit  he 
'"•'  •'  '"^  ^«»  clearly  indicated  by  his  objecting 
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to  a  deed.  It  is  platp  he  wished  only  tlie 
confirmation  of  a  sale  of  an  interest  subject 
to  possession  and  r^emption ;  but  the  trouble 
is,  no  such  sale  was  made.  It  may  be  that, 
by  consent  of  plaintiffs,  defendant,  and  pur- 
chaser, the  decree  miffht  have  been  modified, 
and  the  sale  conflrmea  as  of  an  estate  subject 
to  redemption ;  but  nothing  of  the  kind  was 
done.  Plaintiffs  and  purchaser  were  seeking 
a  confirmation  of  the  sale  made,  and  might 
not  have  cared  for  a  confirmation  of  a  dif- 
ferent one.  This  is  not  in  the  nature  of  a 
confract  in  which,  unless  the  minds  of  the 
parties  agree,  there  is  no  eontract.  The  order 
and  decree  of  a  court  is  not  simply  the  record 
of  an  agreement.  It  establishes  rights  founded 
upon  past  transactions.  The  law,  and  not 
the  will  of  the  parties,  determines  its  effect. 
For  instance,  A.  brings  suit  against  B.  B. 
enters  his  appearance,  and  consents  to  judi;- 
ment,  but  objects  to  the  judgment  being  a 
lien  on  his  realty  in  the  county.  The  judg- 
ment is  entered,  A.  making  no  consent.  The 
lien  would  follow.  The  law  attaches  it  to 
the  judgment.  Just  so  here.  The  confirma-  ^ 
tion  of  a  sale  under  a  decree  barring  redemp- ' 
tion  entitles  the  purchaser  to  a  deed."  Neither 
plaintiffs  nor  purchaser  made  any  consent. 
They  asked  affirmative  relief;  relief  they 
were  entitled  to  under  a  decree.  They  askea 
confirmation  of  a  sale.  The  defendant  con- 
sented to  it.  It  was  ordered.  Then  followed 
the  right  to  a  deed;  a  right  resting  upon 
decree,  sale,  and  confirmation."  (^den  v. 
Walters,  12  Kan.  282. 

We  have  considered  the  case  of  Morley  v. 
Lake  Share  A  M.  8.  R.  Co.,  146  U.  8.  162, 
36  L.  ed.  925,  which  holds,  where  a  judg- 
ment for  money  is  entered,  and  by  law  bears 
7  per  cent  interest,  no  rate  beiog  specified  in 
the  judgment,  and  a  law  is  subsequently 
passed  reducing  the  rate  of  interest  on  all 
judgments  to  6  per  cent,  that  such  law  oper- 
ates'on  judgments  rendered  prior  to  its  pas- 
sage. The  decision  is  put  upon  the  ground 
that  the  interest  in  such  case  is  in  the  nature 
of  a  penalty,  or  liquidated  damages  for  the 
nonpayment  of  the  judgment,  and  is  a  matter 
wholly  within  the  discretion  of  the  legis- 
lature, not  being  a  part  of  the  contract  be- 
tween the  parties,  nor  fixed  or  established  by 
the  judgment  of  the  oourt.  From  this  decis- 
ion Justices  Harlan,  Field,  and  Brewer  dis- 
sented. We  do  not  think  that  case  directly 
in  point.  The  subject  of  interest  was  not 
there  a  matter  of  judicial  determination.  It 
followed  as  a  legal  incident,  as  would  ac- 
cruing costs  attending  the  enforcement  of  a 
judgment.  In  this  case  the  parties  to  the 
suit  were  to  have  the  amount  of  the  plantiff 's 
recovery  determined  by  the  court,  and  to  have 
an  adjudication  as  to  the  riirhts  of  all  the 
parties  claiming  an  interest  In  or  lien  upon 
the  mortgaged  property.  The  plaintiff  then 
sought  a  sale  of  the  property,    and  the  ap- 

glication  of  the  proceeds  to  the  pa;  mmt  of 
is  claim.  It  was  absolutely  necessary  that 
the  decree  should  determine  what  interest 
should  be  sold,  and  whose  rights  should  be 
barred.  It  directed  a  sale  without  appraise- 
ment of  the  interests  of  the  mortgagors,  but 
allowed  them,  in  accordance  with  the  law  as 
it  then  stood,  a  stay  of  six  months^iiL  wlikh 
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to  redeem.  In  case  of  a  failure  to  pay  within 
that  time  it  directed  a  Bale  of  the  interest  of 
the  mortgagors  subject  to  the  prior  mortgage 
for  $6,0<X),  and  decreed  that  on  the  confirma- 
tion of  such  sale  the  rights  of  all  the  defend- 
ants should  be  barred  and  foreclosed  of  all 
equity  of  redemption,  and  that  the  sheriff 
should  be  directed  to  jput  the  purchaser  into 
possession.  The  original  judgment  was  en* 
tered  almost  a  year  and  a  half  before  the  Act 
of  1898  was  passed,  and  the  final  supple- 
mental decree  more  than  eleven  months  be* 
fore  its  passage.  It  cannot  be  said  that  a 
sale  of  lands  with  a  right  of  possession  re- 
'maining  in  the  judgment  debtor  for  a  year 
and  a  half  thereafter  is  the  same  thing  as  a 
sale  with  a  right  to  immediate  possession  on 
confirmation  of  the  sale.  It  is'  simply  the 
carving  out  and  taking  away  from  the  estate 
originally  decreed  to  be  sold  another  estate 
limited  for  a  year  and  a  half.  It  diminishes 
the  value  of  the  lands  to  be  sold  by  just  ex- 


actly the  value  of  the  tenure,  rent  free,  for 
a  year  and  a  half.  The  fact  that  the  judg- 
ment would  still  draw  interest  does  not  affect  • 
the  question  as  to  the  value  of  Uie  security 
to  be  sold  for  its  satisfaction.  We  conclude,  i 
then,  that  Judgments  rendered  prior  to  the 
passage  of  the  act  are  not  affected  by  it,  and 
that  all  sales  of  land  under  such  judgments 
must  be  made  in  accordance  with  their  terms, 
and  will  pass  such  estates  as  are  thereby 
ordered  to  be  sold.  As  the  conclusion  we 
have  reached  on  this  question  is  decisive  of 
the  case,  it  is  unnecessary  to  now  enter  into 
a  discussion  of  the  constitutional  question 
so  ably  presented  by  counsel  on  both  sides. 

Thd  order  directing  that  a  certificate  inw  to 
the  purchaser  toill  be  reversed^  with  the  direc- 
tion that  the  sheriff  be  ordered  to  execute  a 
deed  to  the  purchaser,  and  that  he  have  im- 
mediate possession  of  the  land  sold* 

All  the  Justices  concur* 
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1*   A  lead  penell  mark  aeroee  the  m 
of  a  candidate  is  a  dietfngtilehing  mark 

which  makes  the  ballot  invalid  under  Indiana 
statutes  which  prohibit  any  distinguish tny  mark 
or  mutilation. 

8«  AhoIeinaballotmadeinaeratchiiiK 
out  a  stamp  mark  constitutes  a  distinguish- 
tng  mark  or  mutilation  within  the  prohibition  of 
the  Indiana  statutes  althooffh  the  ballot  is  other- 
wise properly  stamped. 

8.  A  stamp  at  or  on  a  eqiiare  opposite  a 
blank  spaoe  left  for  the  name  of  a  candidate 
is  a  distinffulshinff  mark  under  the  Indiana  stat- 
ute which  prohikyits  any  stamp  exoeptinff  in  the 
square  enoloslnir  the  device  or  in  the  square  op- 
posite the  name  of  a  candidate. 

4«  The  proTisions  of  the  Tndtana  stat- 
utes that  a  ballot  bearing  a  distia- 
gvlaiag  mark  or  mutilation  shall  be 
▼oid«  and  also  that  a  stamp  elsewhere  than  on 
a  square  prescribed  by  statute  shall  be  treated  as 
a  distlnffulshlnflr  mark,  are  mandatory  and  not 
merely  directory  so  that  a  corrupt' intent  in  mak- 
ing such  prohibited  mark  Is  not  necessary  to  de- 
feat the  vote. 

(January  M,  1890 

APPEAL  bv  complainant  from  a  judgment 
of  the  Circuit  Court  for  Porter  County 
in  favor  of  defendant  in  a  proceeding  brought 
to  contest  the  alleged  election  of  defendant 
to  the  office  of  sheriff  of  Porter  County.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 


Mesere.  A.  L.  Jones,  Cass  A  Weir  and 
Kern  A  Bailey  for  appellant. 

Mesere.  N«  L.  Apiew  and  D.  £•  Kelley, 
with  Mr.  £•  D*  Ommpaeker»  for  appellee : 

It  is  said  in  the  case  of  State  v.  Black,  16 
L.  R.  A.  769,  64  JN.  J.  L.  446:  "So  lone  as 
the  ballot  can  be  marked  for  identification, 
or  the  vote  of  the  citizen  can  be  disclos^l  Id 
any  way,  the  voter  is  liable  to  be  called  to 
an  account  for  his  conduct.  The  coercionist 
will  treat  his  refusal  to  vote  a  marked  ballot 
as  an  adverse  vote.  The  oorruptionist  will 
have  the  means  of  assuring  himself  that  the 
vote  he  has  purchased  will  be  delivered. 
The  thoughts  of  those  interested  in  pure  elec- 
tions were  turned  by  these  considerations  to 
the  device  of  some  scheme  for  voting  which 
would  secure  ccunpulsory  secrecy,  and  at  the 
same  time  provide  for  an  orderly,  equal,  snd 
convenient  exercise  of  the  right  of  suffrage." 
In  Beehtd  v.  Albin  (Ind.)  April  4,  18d3,  this 
court  declared  respecting  our  election  law: 
''That  the  great  underlying  object  was  to 
avoid  the  possibility  of  discovery,  from  the 
ballot,  of  the  identity  of  the  voter." 

Ballots  which  contained  stamp  marks  that 
did  not  touch  any  square  at  all  are  expressly 
denounced  by  the  statute  which  in  this  re- 
spect was  declared  mandatory  in  Parvin  v. 
Wimberg,  15  L.  R.  A.  776,  180  Ind.  661. 

McCabe.  J.,  delivered  the  opinion  of  the 
court : 

At  the  general  election  held  on  the  8th 
day  of  November,  1802,  the  appellant,  Joseph 
Sego,  was  the  democratic  candidate,  the  ap- 

Sellee,  Heber  Stoddard,  the  republican  caa- 
idate,  one  Harrison  H.  Williams,  the  peo- 
ple's candidate,  and  one  William  B.  Gibbs 
the  prohibition  candidate,  for  the  office  of 


NOTK.—For  efltect  of  marks  or  devices  to  distin- 
srulBh  ballots,  see  note  to  Rutledffe  v.  Crawford 
(OaL)  18  L.  B.  A.  761,  also  iater  cases.  People  v.  On- 
oodaga  County  Oanvassers  (N.  T.)  14  L.  R.  A.  824; 
AUen  V.  Glynn  (Colo.)  15  L.  R.  A.  743;  State  v.  Bus- 
23  L.  R.  A. 


sell  (Neb.)  15  L.  R.  A.  740;  Parvin  v.  Wimbeiv  C^^iL) 
16  L.  R.  A.  775;  State  v.  Ellis  (N.  a)  17  L.  B.  ASS; 
State  V.  Walsh  (Conn.)  17  L.  R.  A.  884:  State  r.  Saxon 
(ila.)  18  L.  R.  A.  721;  Lindstrom  v.  Manistee  Oouaty 
Canvassers  (Mich.)  19  L.  B.  A.  ITL 
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sheriff  of  Porter  county.  At  the  meeting  of 
the  board  of  canvassers,  convened  in  pursu- 
ance of  law,  there  were  canvassed  and  counted 
for  each  of  said  candidates,  respectively,  the 
following  number  of  votes,  viz.  :  for  appel- 
lant, 2,0§0;  for  apuellee  2,028;  for  Harrison 
H.  Williams  100:  and  for  William  B.  Gibbs 
114  votes;  whereupon  appellee  having  been 
found  by  said  board  to  have  received  the 
plurality  of  all  the  votes  returned  and  can- 
vassed, he  was  declared  elected  to  said  office. 
On  the  15th  day  of  November,  1892.  within 
ten  days  after  the  result  of  said  canvass  was 
declared,  appellant  filed  in  the  office  of  the 
auditor  of  said  countv  his  statement  to  contest 
the  election  of  appellee  to  said  office.  Issue, 
trial  before  the  board* of  commissioners,  re- 
sulting in  a  judgment  by  the  board  that  ap- 
pellee had  received  a  plurality  of  all  the 
votes  cast  at  said  election,  and  had  been  duly 
elected  to  said  office.  The  appellant  ap'- 
pealed  to  the  circuit  court  of  said  county, 
where  there  was  a  trial  by  the  court,  special 
finding  and  conclusions  of  law,  whereupon 
there  was  another  judgment  rendered  in  favor 
of  appellee,  declaring  that  he  had  received  a 
plural i^  of  all  the  votes  cast  at  such  elec- 
tion and  had  been  duly  elected  to  said  office, 
from  which  judgment  this  appeal  is  prose- 
cuted. 

It  is  assigned  for  error  that  the  circuit 
court  erred  in  its  conclusions  of  law.  This 
is  the  only  question  presented  by  this  ap- 
peal. The  finding  shows  that  the  number  of 
votes  in  the  aggregate  with  which  each  can- 
didate was  crated  by  the  canvassing  board 
were  all  legal  votes,  and  that  each  candidate 
was  legally  entitled  to  be  so  credited  in  the 
court.  The  controversy  arises  over  sixty-five 
other  ballots  that  had  been  returned  to  the 
clerk's  office  in  sealed  bags,  none  of  which 
had  been  counted  by  the  board  of  canvassers 
for  either  candidate.  The  finding  and  con- 
clusions of  law  show  that  the  sixty-five  bal- 
lots so  returned  to  the  clerk's  office  uncounted 
had  been  cast  by  legal  voters  at  said  elec- 
tion, and  that  twenty- three  of  them  were  so 
stamped  as  to  indicate  the  Intention  of  the 
voters  to  vote  for  the  contestee,  Stoddard,  and 
were  free  from  marks  or  mutilations  whereby 
said  ballots  could  be  distinguished,  and 
should  have  been  counted  for  the  contestee 
and  the  circuit  court  did  so  count  them,  mak- 
ing his  whole  vote  2,046.  No  question  is 
m^e  in  appellant's  brief  against  the  correct- 
ness of  this  ruling. 

And  of  the  uncounted  ballots  returned  as 
aforesaid,  the  court  found  as  matter  of  fact, 
and  stated  in  its  legal  conclusions,  that  nine- 
teen of  them  were  so  stamped  as  to  indicate 
the  intention  of  the  voters,  to  vote  for  con- 
testor,  Joseph  Sego,  and  that  said  ballots 
were  free  from  anv  marks  or  mutilations  by 
which  they  could  be  distinguished  and 
should  have  been  counted  for  said  Sego,  and 
the  court  so  counted  them  for  him,  making 
his  whole  number  of  votes  2, 089. 

No  question  is  made  on  either  side  as  to 
the  correctness  of  this  conclusion.  The  court 
further  finds  that  two  of  said  uncounted  bal- 
lots were  so  stamped  as  to  indicate  the  inten- 
tion of  the  voters  to  vote  for  the  con  tester, 
Sego,  and  were  free  from  marks  or  mutila- 
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tions  by  which  they  could  be  distinguished, 
and  were  properly  stamped,  but  that  said 
two  ballots  were  not  protested  by  any  mem- 
ber of  the  election  board  at  said  election 
whereat  they  were  cast,  and  that  the  action 
of  the  election  board  in  rejecting  said  ballots 
was  unanimous  in  their  decision  that  the  same 
ought  not  to  be  counted,  and  said  ballots 
were  in  no  way  disputed  or  protested  and 
for  that  reason  the  court  eoncluded  as  matter 
of  law  that  they  oueht  not  to  be  counted  and 
accordingly  rejectea  them  for  that  reason. 

Whether  that  conclusion  of  law  was  right 
or  wrong,  as  we  shall  hereafter  see,  can  make 
no  difference  in  the  result  of  this  case.  We 
have  left  of  the  uncounted  ballots  twenty-one 
yet  to  consider.  One  of  these  was  found  to 
contain  a  lead-pencil  mark  across  the  name 
of  Thomas  Hammond,  a  candidate  for  con- 
gress on  said  ballot,  another  bore  evidence 
of  having  been  stamped  in  the  square  oppo- 
site the  name  of  William  A.  Henneger  for 
congress  on  said  ballot,  and  of  having  the 
stamp  erased  by  a  knife,  or  some  other  sharp 
instrument,  so  that  it  made  a  hole  clear 
through  the  ticket,  and  was  also  stamped  to 
the  leit  of  each  candidate  on  the  republican 
ticket  except  Heber  Stoddard.  Five  of  said 
twenty-one  ballots  were  stamped  plainly  and 
clearly  in  one  of  the  large  squares  contain- 
ing a  device,  and  one  of  them  in  which  the 
stamp  was  in  the  square  containing  the  eagle 
at  the  head  of  the  republican  ticket  also  was 
clearly  and  plainly  stamped  between  the 
word  '^ republican''  at  the  top  of  the  ticket, 
and  to  the  left  of  the  name  William  John- 
ston on  said  republican  ticket.  Another  is 
stamped  in  the  square  surrounding  the  roost- 
er, and  it  is  stamped  in  the  square  to  the 
left  of  each  of  the  names  in  the  democratic 
ticket;  another,  stamj^  in  the  square  sur- 
rounding the  rooster,  is  also  stamped  on  the 
square  to  the  left  of  each  of  the  names  on 
the  democratic  ticket;  another,  stamped  in 
the  square  enclosing  the  eagle,  is  also 
stamped  to  the  left  of  the  names  of  Allen 
Reynolds  and  Joseph  Sego.  on  the  democratic 
ticket,  it  appearing  that  there  was  a  full  list 
of  candidates*  names  for  the  various  offices 
printed  on  the  republican  ticket,  includ- 
ing the  offices  for  which  Allen  Reynolds 
and  Joseph  Sego  were  candidates;  another, 
stamped  m  the  square  enclosing  the  rooster, 
is  also  stamped  m  the  square  to  the  left  of 
the  name  of  Allen  Reynolds  on  the  demo- 
cratic ticket.  Another  ballot  was  stamped 
to  the  left  of  the  names  of  Beck  and  Sego, 
in  the  democratic  ticket,  and  Coats  in  the 
republican  ticket,  Stoner  in  the  prohibition 
ticket,  Teoman,  Shultz,  Jones,  Green,  and 
Peck  in  the  people's  ticket,  and  is  also 
stamped  on  the  square  to  the  left  of  the  place 
for  commissioner  of  the  third  district  of  Por- 
ter county,  in  a  square  opposite  to  which 
there  is  no  candidate's  name  printed,  and  the 
ticket  as  to  that  office  is  left  blank ;  another 
was  stamped  in  the  squares  to. the  left  of  the 
names  of  Hammond,  Bartholomew,  and  Sego 
on  the  democratic  ticket,  and  to  the  left  of 
the  name  of  Burstram  on  the  republican  tick- 
et, and  on  the  squares  to  the  left  of  the  names 
of  Shultz,  Green,  Peck,  and  Hamfeldt  in  the 
people's  ticket ;  also  in  the  squares  to  the  left 
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of  the  places  for  candidates  for  prosecutiDg 
attorney,  county  surveyor,  and  commissioner 
of  the  third  district  on  the  prohibition  ticket, 
there  bein^  no  candidate  named  on  that  ticket 
for  either  of  these  offices  and  as  to  them,  the 
said  prohibition  ticket  being  blank. 

Four  of  these  rejected  ballots  contained 
lar&re  blurred  marks  or  blotches  in  the  square 
surrounding  the  device,  four  or  five  times  as 
large  as  the  ordinary  stamp  mark ;  two  of 
these  were  voted  for  appellant  and  two  for  ap- 
pellee. This  leaves  for  consideration  but  five 
of  the  twenty-one  rejected  votes.  These  all 
contained  more  than  one  stamp  mark  in  the 
large  square  enclosing  the  device.  It  is  fur- 
ther found  that  these  twenty- one  votes  re- 
jected by  the  circuit  court  bore  no  other 
marks  than  those  above  indicated  and  that  six- 
teen of  them  were  so  stamped  as  to  indicate  an 
intention  to  vote  for  appellant,  and  five  of 
them  were  so  stamped  as  to  indicate  an  inten- 
tion to  vote  for  appellee.  As  we  have  seen, 
without  these  twenty-one  votes,  the  count 
stands  2046  for  appellee  and  2089  for  appel- 
lant about  which  there  is  no  d isagrcement.  It 
is  not  contended  by  appellant*s  learned  coun- 
sel, as  we  understand  them,  that  these  twentv- 
one  ballots  were  marked  or  stamped  in  the 
manner  provided  by  what  is  known  as  our 
Australian  Ballot  Law ;  indeed,  it  is  virtually 
conceded  that  these  ballots  were  not  stamped 
and  marked  according  to  the  strict  letter  of 
that  law.  But  it  is  insisted  that  such  law  as 
to  its  directions  for  stamping  and  marking 
ballots  is  not  mandatory,  but  directory  sim- 
ply. So  much  of  sections  45  and  52  of  said 
law  as  amended  by  the  Act  approved  March  6, 
1891,  that  is  applicable,  reads  as  follows: 
Sec.  45 :  ''The  voter  shall  then,  and  without 
leaving  the  room,  go  alone  into  any  of  the 
booths  which  may  be  unoccupied,  and  indi- 
cate the  candidates  for  whom  he  desires  to  vote 
by  stamping  the  square  immediately  preced- 
ing their  names.  .  .  .  Provided,  however, 
that  if  he  shall  desire  to  vote  for  all  the  can- 
didates of  one  party  or  group  of  petitioners, 
he  mav  place  tlie  stamp  on  the  large  square 
encloeinff  the  device  and  preceding  the  title 
under  which  the  candidates  of  such  party  or 
group  of  petitioners  are  printed,  and  the  vote 
shall  then  be  counted  for  all  the  candidates 
under  that  title.  If  the  voter  stamps  the  large 
square  enclosing  the  device,  he  shall  not 
stamp  elsewhere  on  the  ballot,  unless  there 
be  no  candidate  for  some  office  in  the  list 
printed  under  such  stamped  device,  in  which 
case  he  may  indicate  his  choice  for  such  office 
by  stamping  the  square  to  the  left  of  the  name 
of  any  candidate  for  such  office  on  any  other 
list.  A  stamp  on  a  ballot  in  violation  of 
this  provision  shall  be  treated  as  a  distin- 

f;uishing  mark.  If  a  stamp  touches  a  square, 
t  shall  be  counted  on  the  square,  but  a  stamp 
that  touches  no  square  shall  be  treated  as  a 
distinguishing  mark.** 

•*Sec.  62.  .  .  .  Any  ballot  which  shall 
bear  any  distinguishinc^  mark  or  mutilation 
ghall  be  void,  and  shall  not  be  counted. " 

The  ballot  containing  a  lead-pencil  mark 
across  the  name  of  Thomas  Hammond  was  in 
violation  of  the  letter  of  the  statute  just 
quoted,  which  forbids  the  counting  of  a  bal- 
lot with  a  distinguishing  mark.  The  one 
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which  had  been  stamped  in  the  square  op- 
posite the  name  of  Henneger,  and  that  stamp 
mark  erased  so  that  a  hole  was  thereby  made 
through  the  ticket,  though  otherwise  prop- 
erly stamped  at  other  places  on  the  ballot,  is 
in  the  same  fix.  The  one  stamped  in  the 
square  containing  the  device  at  the  head  of 
the  republican  ticket,  and  also  stamped  be- 
tween the  word  **  republican"  at  the  top  of  the 
ticket,  and  to  the  left  of  the  name  of  William 
Johnston  on  said  republican  ticket,  is  in  vio- 
lation of  section  45,  which  forbids  a  stamp 
anywhere  else  on  the  ticket  when  stamped  in 
the  square  containing  the  device,  unless  there 
be  no  candidate  for  some  office  in  the  list 
printed  under  the  stamped  device.  The  ex- 
ception could  not  apply,  because  the  addi- 
tional stamp  here  was  in  the  republican  tick- 
et. The  statute  imperatively  requires  such 
additional  stamp  to  be  treated  as  a  distin- 
guishing mark,  and  the  other  section  declares 
such  a  ticket  to  be  void,  and  forbids  it  to  be 
counted.  The  two  stamped  in  the  square  sur- 
rounding the  rooster,  and  also  in  the  square 
to  the  left  of  each  of  the  names  in  the  demo- 
cratic ticket  falls  in  the  same  category  as  the 
last  one  above  mentioned.  The  one  stamped 
in  the  square  enclosing  the  eagle,  and  also 
stamped  to  the  left  of  the  names  of  Allen 
Reynolds  and  Joseph  Sego  on  the  democratic 
ticket,  there  being  a  full  list  of  candidates 
on  the  republican  ticket  for  the  various 
offices,  including  the  offices  for  which  Rey- 
nolds and  Sego  were  candidates,  is  in  viola- 
tion of  that  part  of  said  section  45  forbidding 
additional  stamps  on  the  ticket  when  the 
large  square  enclosing  the  device  is  stamped, 
where  there  is  a  full  list  of  candidates  under 
tlie  device  stamped,  and  declaring  such  ad- 
ditional stamp  a  distinguishing  mark,  and 
the  other  section  52  declaring  it  void  and 
forbidding  it  to  be  counted.  The  one  stamped 
in  the  square  enclosing  the  rooster  and  also 
in  the  sauare  to  the  left  of  the  name  of  Alien 
Reynolas  on  the  democratic  ticket  falls  in  the 
same  category  as  the  one  before  the  last.  Tho 
one  stamped  to  the  left  of  Beck  and  Sego  in 
the  democratic  ticket,  and  Coats  in  the  re- 
publican ticket,  Stoner  in  tlie  prohibition 
ticket.  Yeoman,  Shultz.  Jones.  Green  and 
Peck  in  the  people's  ticket,  and  also  stamped 
on  the  square  to  the  left  of  the  place  for  com- 
missioner of  the  third  district  of  Porter 
county  in  a  square  opposite  to  which  there  18 
no  candidate's  name  printed,  the  ticket  as  to 
that  office  being  left  blank,  is  a  violation  of 
said  section  45,  declaring  a  ticket  void,  being 
a  distinguishing  mark  to  stamp  at  another 
place  than  on  the  device,  and  forbidding  the 
same  to  be  counted.  There  are  only  the 
squares  to  the  left  of  names  on  the  various 
tickets  and  the  square  enclosing  the  device, 
that  can  be  lawfully  stamped  by  the  provis- 
ions of  section  45.  A  stamp  at  or  in  a 
square  opposite  no  candidate's  name  is  a  dis- 
tiuguishinff  mark.  The  one  staniped  in  the 
squares  to  we  left  of  the  names  of  Hammond, 
Bartholomew,  and  Sego,  on  the  democratic 
ticket,  and  to  the  left  of  the  name  of  Burstram 
on  the  republican  ticket,  and  also  on  the 
squares  to  the  left  of  the  names  of  Shultz, 
Green,  Peck,  and  Hamfeldt  in  the  people's 
ticket,  and  also  in  the  square  to  the  left  of 
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the  places  for  prosecuting  attorney,  county 
surveyor,  and  commissioner  of  the  third  dis- 
trict on  the  prohibition  ticket,  there  being 
no  candidate  named  on  that  ticket  for  either 
of  these  offices,  said  ticket  being  blank  as  to* 
said  offices,  is  in  the  same  category  as  the 
last  one  above  mentioned.  We  need  not,  and 
do  not,  pass  upon  the  validity  of  the  four 
ballots  rejected,  because  they  each  contained 
large  blurred  marks  or  blotches  in  the  square 
surrounding  the  device  four  or  five  times  as 
large  as  the  ordinary  stamp  mark,  because 
two  of  them  were  for  appellant  and  two  were 
for  appellee,  making  the  result  the  same 
whether  they  are  counted  or  not.  The  five 
remaining  rejected  ballots  each  contained 
more  than  one  stamp  mark  in  the  large  square 
enclosing  the  device,  were  stamped  contraiy 
to  section  45  the  literal  meaning  of  which  is 
that  one  stamp  mark  is  to  be  placed  in  any 
square,  and  no  more.  It  violates  section  62, 
in  that  such  unnecessary  stamp  marks  are 
distinguishing  marks,  and  by  its  terms  the 
ballots  are  made  void  and  are  forbidden  to  be 
counted.  It  is  contended  that  the  statute  is 
directory  merely,  and  not  mandatory,  as  to  the 
method  of  marking  ballots  or  stamping  them. 
This  court,  in  speaking  of  this  very  provision 
of  the  law  in  Parvin  v.  Wimberg^  180  Ind. 
566,  15 L.  R.  A.  778,  said :  "If  we  hold  this 
•tatute  to  be  directorv  only,  and  not  manda- 
tory, we  are  left  entirely  without  any  fixed 
rule  by  which  the  officers  of  election  are  to  be 
ICuided  in  counting  the  bal lots. "  Appel lant's 
counsel  earnestly  insist  that  though  the  ballot 
is  not  stamped  as  the  statute  requires,  and  in 
violation  of  its  terms,  yet  unless  there  is 
proof  that  the  unauthorized  or  prohibited 
marking  was  done  by  the  voter  for  a  corrupt 
motive,  the  ballot  must  be  counted.  Such  a 
construction  would  be  utterly  subversive  of 
the  leading  idea,  thought,  and  purpose  of  the 
act.  At  the  time  the  legislature  met  that 
passed  the  act,  there  was  a  general  belief  in 
the  public  mind  that  the  most  threatening 
evil  to  government  bv  the  people  was  bribery 
or  vote  buying  at  elections.  The  evil  was 
more  dangerous  in  our  state  than  in  many  of 
our  sisters,  because  the  two  leading  political 
parties  were  so  nearly  matched  in  numbers, 
thus  rendering  it  practicable  to  change  the 
result  by  the  purchase  of  a  few  thousand 
votes.  Criminal  statutes  imposing  severe 
penalties  against  the  crime  had  proven  but 
idle  and  powerless  fulminations,  at  which 
both  the  buyer  and  seller  laughed,  feeling 
that  their  nqiutual  interest  would  hold  the 
secret  of  their  crime  against  free  government 
securely  locked  in  their  breasts.  So  that  the 
statute  was  the  outgrowth  of  the  desire  of  all 
to  rid  the  state  of  the  burning  disgrace  and 
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ominous  danger  to  popular  government.  And 
the  leading;:  idea  and  thought  of  the  whole  act 
was  not  to  afford  relief  against  the  fraud  of 
vote  buying  and  bribery  at  elections  after 
its  commission,  but  it  was  to  devise  a  plan 
by  which  the  honest  voter  could  not  only  be 
freed  from  intimidation  by  making  his  vote 
a  secret  known  only  to  himself  and  his  God, 
but  it  was  to  absolutely  shut  the  door  against 
making  merchandise  of  his  vote  by  the  cor- 
ruptible voter  as  near  as  human  ingenuity 
could  devise  such  a  plan.  That  the  plan  has 
proven  eminently  successful  is  evidenced  by 
the  fact  that  all  political  parties  warmlv  ap- 
prove the  law,  and  that  thirty  odd  of  our 
sister  states  have  since  substantially  adopted 
it.  The  idea  was  not,  as  appel lant'^s  counsel 
seem  to  think,  to  so  provide  as  to  render  it 
impossible  for  the  purchased  or  bribed  voter 
to  afterwards  identify  the  ticket  he  voted  by 
looking  at  and  inspecting  it,  because  the 
other  provisions  of  the  act  provide  for  a  de- 
struction of  the  ballots  after  they  are  counted, 
and  before  anybody  except  the  officers  can  see 
them.  But  it  was  to  guard  against  the  pos- 
sibility of  the  vote  seller  indicating  to  the 
buyer  in  advance  how  his  ballot  would  be 
distinguished  from  the  other  ballots  in  the 
box,  so  that  the  buyer  or  his  agent,  who  may 
be  one  of  the  election  officers,  could  tell  when 
the  bribed  voter's  ballot  was  reached  in  the 
count  that  such  bribed  voter  had  carried  out 
his  contract.  It  was  believed  that  if  it  could 
be  rendered  impossible  for  the  buyer  or  his 
agent  to  identify  the  ballot  voted  by  the  pur- 
chased voter  from  a  mere  indication  before- 
hand how  it  should  be  marked,  the  desired 
end  would  be  reached,  because  it  was  be- 
lieved that,  as  a  general  thing,  a  vote  buver 
would  not  risk  his  money  on  a  vote  seller 
without  some  assurance  other  than  the  mere 
word  of  the  bribed  voter.  To  that  end  a 
stamp,  the  same  stamp,  is  required  to  be  used 
in  marking  ballots  and  indicating  the  voter's 
choice.  Instead  of  a  pen  or  pencil,  which 
could  be  given  ^  peculiar  turn  or  a  peculiar 
mark  so  as  to  distinguish  the  ballot.  If  that 
is  true,  how  much  more  is  it  true  that  to 
carrv  out  the  general  intent  of  the  act  that 
the  ballots  here  in  .question  are  all  in  viola- 
tion of  the  act.  Many  of  them  are  expressly 
declared  by  the  terms  of  the  act  void,  and 
the  others  are  such  as  render  it  possible  to 
identify  the  ballot  by  the  person  engaged  in 
buying  it.  See  Beckta  v.  AUdn  (Ind. )  at  last 
term. 

Without  counting  the  two  tickets  rejected 
by  the  court  because  they  were  not  protested, 
the  appellee  has  a  clear  plurality  of  all  the 
votes  hj  five. 
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1.  If  aa  occapation  tax  can  benfiheld 
in  any  eaae  as  aa  ezerdae  of  the  taziiicr 
power^  it  must  not  violate  a  oonstltutlonal  re- 
quirement of  uniformity,  and  therefore  a  tax  im- 
posed by  the  leRialature  on  the  ezeroiae  of  an  oo- 
oupation  in  some  .oounttea  but  not  in  others  is 
unoonstitutionai. 

8.  The  oeeapatioil  of  aa  *'eailcrant 
aflpont"  does  not  belong  to  that  class  whioh  is  bo 
inherently  harmful  or  dangerous  to  the  pubUc 
that  it  may  be  either  directly  or  Indirectly  re- 
stricted or  prohibited,  where  the  occupation  con- 
sists merely  in  hiring  laborers  in  the  state  to  be 
employed  beyond  the  limits  of  the  state. 

8«  A  lleenoe  Ibe  of  $1»000  for  the  ooeiip 
I>ation  of  aa  emiinnuit  afl^nt  unaccom- 
panied by  any  police  regulation  whatever,  is  un- 
reasonable and  cannot  be  upheld. 

(Noyember  21, 1896.) 

APPEAL  by  the  state  from  a  juagmeDt  of 
the  Criminal  Court  for  New  Hanover 
County  acquitting  defendant  of  a  violation 
of  the  Emigrant  Agent  Act.    AMrmed, 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr,  Fraak  I.  OBbome»  Atty-Oen,,  for 
the  State. 

Mr.  JnniiiB  DaTis»  for  appellee : 

The  act  violates  the  rales  of  uniformity 
prescribed  by  the  constitution  of  the  state  for 
the  levying  and  assessing  of  taxes. 

State  V.  F&iMll,  100  N.  C.  526;  Puitt  ▼. 
Oaston  County  Chmrs,  04  N.  C.  718,  55  Am. 
Rep.  688;  Wtrrth  v.  WilmingUm  A  W.  R. 
€h.  89  N.  C.  295,  45  Am.  Bep.  679;  Gaain 
▼.  Tarboro,  78  N.  C.  121 ;  Wiley  ▼.  Balislmry 
Otmrs,  111  N.  C.  400. 

It  violates  articles  1  and  17  of  the  Bill  of 
Rights. 

1  Cooley,  Const.  Lim. .  6th  ed.  p.  744 ; 
Butcher**  Union  8.  K  d  L,  S,  L.  Co.  ▼. 
Crescent  City  X.  8.  L.  d  8.  H.  Co.  Ill  U. 
8.  757,  28  L.  ed.  591. 

The  act  is  leveled  at  the  laboring  class 
only,  that  great  mass  who  earn  their  living 
in  the  sweat  of  the  brow,  and  is  a  barrier  to 
many  who  may  wish  to  embrace  the  oppor- 
tunity and  means  offered  by  agents  to  emi- 
grate from  the  state  in  the  hope  of  bettering 
their  condition. 

Ex  parte  Kuhaek,  9  L.  R.  A.  482,  85  Cal. 
274. 

It  is  not  ^'the  law  of  the  land." 

It  is  partial  only  in  its  operation.  It  does 
not  embrace  all  pursuing  the  denounced  call- 
ing within  the  state,  but  applies  only  to  cer- 
tain counties  and  makes  highly  penal  in 
them,  what  is  entirely  lawful  in  the  other 
counties  of  the  state. 


8taU  V.  Divine,  98  N.  C.  788 ;   Re  Jacoht,  • 
98  N.  Y.  98.  50  Am.  Rep.  686;   People  v. 
Gilleon,  109  N.  T.  889;   f^]^  v.  Marx,  99- 
N.  Y.  877,  52  Am.  Rep.  40 ;   8tate  v.  Oood^ 
will  6  L.  R.  A.  621,  88  W.  Va.  179;   ^te<r 
V.  Fire  Creek  Coal  db  C.  Co.  e  L.  R.  A.  859» 
38  W.  Va.  188 ;  Baker  v.  P&rOand,  6  Sawy. 
566;    Com.  v.  Pnry,   14  L.  R.  A.  825,  15S 
Mass.   117;   Durkee  v.   Janesville,  28  Wis. 
464,  9  Am.  Rep.  508. 

It  violates  the  Constitution  of  the  United 
States,  in  that  it  is  an  attempted  interference 
with  the  right  of  congress  to  regulate  com- , 
merce  between  the  states.  For  interstate 
commerce  consists  as  well  of  the  transit  or 
persons  from  state  to  state,  of  emigratioa 
from  one  state  to  another,  as  of  the  transpor-^. 
tation  of  merchandise. 

MeCaU  v.  California,  186  U.  8.  104,  84  L. 
ed.  892 :  EoNnne  ▼.  Shelby  County  Tax.  Diet^ 
120  U.  8.  498,  80  L.  ed.  698 ;  Brimmer  ▼. 
Bebman,  188  U.  8.  81,  84  L.  ed.  868 ;  Minns^ 
iota  ▼.  Barber,  186  U.  8.  826,  84  L.  ed.  460. 

It  violates  the  14th  Amendment  to  the  Con-^ 
stitution  of  the  United  States. 

It  denies  to  those  engaged  in  the  businesg 
of  hiring,  within  the  prescribed  counties, 
laborers  to  leave  the  state,  the  equal  protec- 
tion of  the  law. 

8an  Mateo  County  v.  Southern  Pae.  B.  Oo.T 
Sawy.  517,  18  Fed.  Rep.  146,  722;  8  Am.  ^ 
Eng.  R.  R  Cas.  11,  12,  15 ;  Barbier  v.  Con^ 
oUy,  118  U.  8.  81,  28  L.  ed.  924;  Pearson  v. 
P&Hland,  69  Me.  278.  81  Am.  Rep.  276 ;  Min^ 
nea/poUe  d  St.  L.  B.  Co.  v.  Beekwiih,  129  U. 
8.  28,  29,  82  L.  ed.  586 ;  Jiek  Wo  v.  Hopkine, 
118  U.  S.  869-878,  80  L.  ed.  226,  227;  Stat^ 
V.  Divine,  supra. 

The  reason  of  the  act  is  public  history. 
For  it  is  notorious  that  its  openly  avowed 
pur[)ose  was  to  prevent  negro  laborers  from- 
leaving  the  state. 

It  is  a  bold  and  patent  attempt  to  aooom* 
plish  an  unlawful  object  in  an  alleged  law* 
ful  way. 

Henderson  v.  Wiekham,  92  U.  8.  268,  2» 
L.  ed.  548 ;  Chy  Lung  v.  Freeman,  92  U.  S. 
275,  28  L.  ed.  550;  Hannibal  dt  St.  J.  R. 
Co.  V.  Husen,  95  U.  8.  472,  24  L.  ed.  580; 
San  Mateo  County  v.  Southern  Pac.  B.  Co, 
supra. 

Shepherd*  Ch,  J.,  delivered  the  oplnloa 
of  the  court : 

This  is  an  indictment  for  the  violation  of 
chapter  75,  Acts  1891 ;  and  it  is  found  in  th» 
special  verdict  that  the  defendant,  **  without 
having  first  procured  a  license  therefor  from 
the  treasurer  of  the  state  of  North  Carolina, 
did  hire  six  laborers  in  the  county  of  New 
Hanover,  in  the  state  aforesaid,  to  be  em- 
ployed beyond  the  limits  of  the  said  state, 
and  did  solicit  other  laborers  in  said  county 
to  hire  themselves  to  be  so  employed,  and 
that  the  said  defendant  on  the  day  aforesaid, 
and  in  the  county  aforesaid,  was  engaged  in 


NOTB.— The  above  is  nnnsually  Important  as  a  I 
deoiaioa  that  a  oonstitutloDai  provision  for  uni- 
formity appliei  to  an  oooupation  tax  where  that  la  ' 
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Imposed  for  revenue.  Thii  question  haa  heretofore 
been  but  BlighUy  touched  in  the  decisions  of  the 
courts. 


See  also  28 
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the  business  of  hiring  in  the  said  county  la- 
borers to  be  employed  beyond  the  limits  of 
said  state,  and  that  the  said  county  of  New 
Hanover  is  east  of  the  line,  as  at  present  es- 
tablished, and  as  so  established  on  the  6th 
day  of  February,  1801,  for  the  receiving  of 
patients  by  the  North  Carolina  Insane  Asy- 
lum." The  act  referred  to  excludes,  in  ex- 
press terms,  from  its  operation,  any  of  the 
counties  in  the  state  w&ich  are  west  of  the 
said  line,  except  a  few,  which  are  therein 
specifically  named  ;  and  thus  it  appears  that 
the  same  occupation  may  be  lawfully  and 
freely  pursued  in  many  of  the  counties  of 
North  Carolina,  while  in  others  a  license  fee 
of  $1,000  is  required  to  be  paid  into  the  state 
treasury,  and  its  pursuit  without  such  a  li- 
cense is  denounced  as  a  criminal  offense  and 
punishable  by  a  flne^of  ''not  less  than  five 
hundred  dollars  and  not  more  than  five  thous- 
and dollars,"  or  by  imprisonment  in  the 
county  jail  '*not  less  than  four  months,  or 
confinement  in  the  state  prison  at  hard  labor 
not  exceeding  two  years  for  each  and  every 
offense,  within  the  discretion  of  the  court. 
It  must  be  manifest  from  these  provisions 
that  the  principle  of  uniformity  is  entirely 
disregarded,  and  that,  if  the  act  is  to  be  con- 
sidered as  an  exercise  of  the  taxing  power  of 
the  legislature,  it  must,  under  the  repeated 
decisions  of  this  court,  be  declared  unconsti- 
tutional and  void.  Const,  art.  5,  §  8,  au- 
thorizes the  legislature  to  tax  '^  trades,  pro- 
fessions, franchises, "  etc.  ;  and,  although  it 
is  not  expressly  provided  that  such  taxes  shall 
be  uniform,  "yet,"  says  Rodman,  J.,  speak- 
ing for  the  court  in  Oatlin  v.  Tarboro,  78  N. 
O.  110,  "a  tax  not  uniform,  as  properly  un- 
derstood, would  be  so  inconsistent  with  nat- 
ural justice,  and  with  the  intent  which  is 
apparent  in  the  section  of  the  constitution 
above  cited,  that  it  may  be  admitted  that  the 
collection  of  such  a  tax  would  be  restricted 
as  unconstitutional."  In  Worth  y,  Wilming' 
iondkW.  R,  Co,,  80  N.  C.  201,  45  Am.  Rep. 
670,  the  principle  just  stated  was  distinctly 
recognized,  and  declared  to  be  within  the 
spirit  and  meaning  of  the  fundamental  law. 
Smith,  Ch,  J.,  in  delivering  the  opinion  of 
the  c'ourt,  said :  "  We  should  be  reluctant  to 
hold,  if  there  were  no  question  of  constitu- 
tional right  involved,  that  this  method  of 
levying  taxes  was  sanctioned  by  our  own 
constitution,  and  consistent  with  the  equal- 
itv  and  uniformity  which  it  contemplates. 
The  'imiform  rule^  to  be  observed  in  the  ex- 
ercise of  the  taxing  power  seems  to  be  so  far 
applicable  to  the  taxes  imposed  on  'trades, 
professions,  franchises  and  incomes,  *  as  to  re- 
quire that  no  discriminating  tax  be  imposed 
upon  persons  pursuing  the  same  vocation, 
while  varying  amounts  may  be  assessed  upon 
vocations  or  employments  of  different  kinds. " 
Again,  in  Puitt  v.  Oaston  County  Comr». ,  04 
N.  C.  700,  55  Am.  Rep.  688,  it  was  Md : 
*'The  principle  of  uniiormity  pervades  the 
fundamental  law,  and  while.not  in  the  con- 
stitution applied  in  express  terms  to  the  tax 
on  trades,  professions,  etc.,  necessarily  un- 
derlies the  power  of  imposing  such  tax. "  In 
this  last  case  the  court  adopted  the  words  of 
Miller,  J.,  in  the  StaU  Eailroad  Tax  Caw*, 
92  U.  S.  575.  28  L.  ed.  668,  ''that  while  one 
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tax  may  be  imposed  upon  innkeepers,  another 
upon  ferries,  and  a  still  different  tax  on  rail- 
roads, the  taxation  must  be  the  same  on  each 
class  that  is,  the  same  tax  upon  all  innkeep- 
ers, upon  all  ferries,  and  upon  all  railroads, 
in  their  respective  classes  as  taxable  sub- 
jects." And  again,  in  BtaU  v.  PoweU,  lOO 
N.  C.  525,  the  same  language  was  accepted 
as  a  correct  definition  of  **  uniformity, "  and 
it  was  repeated  that  "uniformity,  in  its  legal 
and  proper  sense,  is  inseparably  incident  to 
the  power  of  taxation."  The  act  under  con- 
sideration, if  intended  to  impose  a  tax,  in 
the  legal  signification  of  the  term,  very 
plainly  falls  within  the  inhibition  of  the 
organic  law,  as  interpreted  so  often  by  this 
court,  for  it  cannot,  with  the  least  show  of 
reason,  be  contended  that  the  principle  of  uni- 
formity is  not  violated  when  the  same  oc- 
cupation is  heaviljr  taxed  in  one  county, 
while  in  an  adjoinme  coimty  it  is  entirely 
free  and  un trammeled.  It  is  too  plain  for 
argument  that  if  the  legislature  had  passed 
an  act  imposing  a  tax  upon  merchants  doing 
business  m  the  counties  of  New  Hanover, 
Pender,  and  Bladen,  while  like  merchants 
in  the  counties  of  Brunswick,  Robeson,  and 
Richmond  were  not  required  to  pay  such  tax, 
the  act  would  be  voia ;  and  yet  such  a  dis- 
crimination in  taxation  would  be  no  greater 
than  that  which  is  attempted  to  be  mi^e  un- 
der the  statute  in  question.  It  is  not  very 
unusual  in  this  country  for  the  state,  either 
directly,  or  through  its  various  municipal 
corporations,  to  require  the  payment  of  a 
certain  amount  for  the  privilege  of  prosecut- 
ing one*s  profession  or  calling ;  and  this  is 
required,  indiscriminately,  of  all  kinds  of 
occupations,  whatever  be  their  character, — 
whether  harmful  or  innocent;  whether  the 
license  is  necessary  to  the  protection  of  the 
public,  or  not.  "While  the  courts  are  not 
uniform  in  the  presentation  of  the  grounds 
upon  which  the  general  reouirement  of  a  li- 
cense for  all  kinds  of  employments  may  be 
justified,  on  one  ground  or  another,  the  right 
to  impose  the  license  has  been  very  generally 
recognized.  Whatever  refinements  of  reason- 
ing may  be  indulged  in,  there  are  but  two 
substantial  phases  to  the  imposition  of  a  li- 
cense tax  on  professions  and  occupations.  It 
is  either  a  license,  strictly  so  called,  im- 
posed in  the  exercise  of  the  ordinary  police 
power  of  the  state,  or  it  is  a  tax  laid  in  the 
exercise  of  the  power  of  taxation."  Tiede- 
man,  Pol.  Powers,  §  101 ;  Cooley,  Taxn. 
408.  We  have  seen  that  under  the  latter  view 
the  law  under  consideration  cannot  be  sus- 
tained, for  the  want  of  the  uniformity  re- 
quired by  the  constitution ;  and  this  brings 
us  to  the  other  branch  of  the  inquiry,— 
whether  it  can  be  upheld  as  a  regulation  un- 
der the  police  power  of  the  state. 

2.  "The  police  of  a  state,  in  a  comprehen- 
sive sense,  embraces  its  whole  system  of  in- 
ternal regulation,  by  which  the  state  seeks 
not  only  to  preserve  the  public  order  and  to 
prevent  offenses  against  tiie  state,  but  also  to 
establish  for  the  intercourse  of  citizen  with 
citizen  those  rules  of  good  manners  and  good 
neighborhood  which  are  calculated  to  pre- 
vent a  conflict  of  rights,  and  to  insure  to  each 
the  uninterrupted  enjoyment  of  his  own,  so 
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far  as  is  reasonably  consistent  with  a  like 
enjoyment  of  riglits  by  others."  Cooley, 
Const.  Lira.  704.  ''The  power  is  very  broad 
and  comprehensive,  and  is  exercised  to  pro- 
mote the  health,  comfort,  safety  and  welfare 
of  societv.  Its  exercise  in  extreme  cases  is 
frequently  justified  by  the  maxim  *8alus  pop- 
uli  supj'&ina  lex  est,*  It  is  used  to  regulate 
the  use  of  property  by  enforcing  the  maxim 
'  9ic  utere  tuo,  ut  cUienum  non  Icedat.  *  Under 
it  the  conduct  of  an  individual  and  the  use 
of  property  may  be  regulated  so  as  to  inter- 
fere, to  some  extent,  with  the  freedom  of  the 
one  and  the  enjoyment  of  the  other.  **  Be 
Jacobs,  98  N.  Y.  98.  50  Am.  Rep.  686 ;  Tiede- 
man,  Pol.  Powers,  §  1.  "This  power,  un- 
der our  federal  system  of  government,  has 
been  left  with  the  states,  and  the  only  limit 
to  its  exercise  in  the  enactment  of  laws  by 
their  legislatures  is,  that  they  shall  not  prove 
repugnant  to  the  provisions  of  the  funda- 
mental law — the  state  constitution  and  the 
Federal  Constitution,  with  the  laws  made  un- 
der its  delegated  powers."  Siaie  v.  Moore, 
104  N.  C.  714 ;  Cooley,  Const.  Lim.  *574. 
In  its  fair  and  reasonable  exercise,  the  legis- 
lature, by  reason  of  the  very  nature  of  the 
power,  is  not  restricted  by  constitutional 
provisions  in  reference  to  uniformity,  as, 
says  Judge  Cooley,  '*the  circumstances  of  a 
particular  locality,  or  the  prevailing  public 
sentiment  in  that  section  of  the  state,  may 
require  or  make  acceptable  different  police 
regulations  from  those  demanded  in  another. 
These  discriminations  are  made  constantly, 
and  the  fact  that  the  laws  are  of  local  or  spe- 
cial operation,  only,  is  not  supposed  to  ren- 
der them  obnoxious  in  principle."  Cooley, 
Const.  Lim.  480.  This  principle  has  been 
fully  recognized  in  this  state,  and  is  illus- 
trated by  many  decisions.  In  InteMant  of 
Baleigh  v.  SorreU,  46  N.  C.  49,  an  ordinance 
of  the  city  of  Raleigh  requiring,  under  pen- 
alty, oats  to  be  weighed  by  the  public  weigh- 
master,  before  being  offered  for  sale,  was 
sustained  as  a  valid  police  regulation.  So, 
an 'ordinance  forbidding  the  sale  of  fresh 
meat  in  the  town  of  Durham,  except  at  the 
market  house  (State  v.  Fendergrass,  106  N» 
C.  664),  and  an  act  regulating  the  sale  of 
seed  cotton  in  certain  counties  of  the  state, 
were  held  to  be  a  proper  exercise  of  the  po- 
lice power.  So  also,  it  may  be  stated,  as  a 
general  principle,  that  all  callings  and  pro- 
fessions which,  by  reason  of  their  peculiar 
character,  may  directly  or  indirectly  do  harm 
to  the  public,  are  subject  to  police  regula- 
tions, fcnd  a  license  may  be  required  for 
their  prosecution.  "  On  this  principle, "  says 
Tiedeman  (Pol.  Powers,  §  101),  "attorneys, 
physicians,  druggists,  engineers  and  other 
skilled  workmen  may  be  required  to  procure 
a  license,  which  would  certify  to  their  fitness 
to  pursue  their  respective  callings,  in  which 
professional  skill  is  most  necessarv,  and  in 
which  the  ignorance  of  the  practitioner  is 
likely  to  be  productive  of  great  harm  to  the 
public,  and  to  individuals  coming  into  busi- 
ness relations  with  them.  So  also,  the  li- 
censing of  dramshops,  green  groceries,  hack- 
men  and  the  like,  is  justifiable,  in  order  that 
these  callings  may  be  effectually  brought 
within  the  police  supervision,  which  is  nec- 
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essary  to  prevent  the  occupation  becoming 
harmful  to  the  public. "  It  must  not  be  un- 
derstood, however,  that  the  exercise  of  the 
police  power  is  without  limit.  On  the  con- 
trary. It  is  settled  by  abundant  authority 
that,  while  it  is  for  the  legislature  to  deter- 
mine what  regulations  are  needed  to  protect 
the  public  health,  and  secure  public  comfort 
and  safety,  and  its  measures  calculated  and 
intended  to  accomplish  these  ends  are  gen- 
erally within  its  discretion,  and  not  the  sub- 
ject of  judicial  review,  it  is  nevertheless  true 
that  this  extensive  authority  must  be  exer- 
cised in  subordination  to  those  great  princi- 
ples of  fundamental  law  which  are  designed 
for  the  protection  of  the  liberty  and  the  prop- 
erty of  the  citizen.  "Liberty,  in  its  broad 
sense,  as  understood  in  this  country  means 
the  right  not  only  of  freedom  from  servitude, 
imprisonment,  or  restraint  but  the  right  of 
tne  to  use  his  faculties  in  all  lawful  wava, 
to  live  and  work  where  he  will,  to  earn  his 
livelihood  in  any  lawful  calling  and  to  pur- 
sue any  lawful  trade  or  vocation. "  Be  Jacobs^ 
supra;  People  v.  QiUsoti,  109  N.  Y.  889.  In 
Butchers*  Union  ti.  H,  dtL,  8.  X.  Co.  v.  Ores- 
cent City  L.  8.  L,  d  8,  H,  Co,  111  U.  8. 
746,  28  L.  ed.  685,  Mr,  Justice  Field  said 
"that  among  the  inalienable  rights  as  pro- 
claimed in  the  declaration  of  independence 
is  the  right  of  men  to  pursue  .  .  .  any 
lawful  business  or  vocation  in  any  manner 
not  inconsistent  with  the  equal  rights  of 
others.  .  .  .  The  right  to  pursue  them, 
without  let  or  hindrance,  except  that  which 
is  applied  to  all  persons  of  the  same  a^,  sex 
and  condition,  is  a  distinguishing  privilege 
of  citizens  of  the  United  States,  and  an  essen- 
tial element  of  that  freedom  which  they  claim 
as  their  birthright. "  In  the  same  case>  Mr. 
Justice  Bradley  said :  "I  hold  that  the  lib- 
erty of  pursuit,  the  right  to  follow  any  of 
the  ordinary  callings  of  life,  is  one  of  the 
privileges  of  a  citizen,  of  which  he  cannot 
be  deprived,  without  invading  his  right  to 
liberty,  within  the  meaning  of  the  constitu- 
tion." In  Bertholfy,  O'BeiUy,  74  N.  Y.  509, 
80  Am.  Rep.  828,  Andrews,  J, ,  remarked  that 
a  man's  right  to  liberty  includes  "the  right 
to  exercise  his  faculties,  and  to  follow  a  I'aw- 
ful  vocation  for  the  support  of  life."  Judge 
Coolejr  says:  "The  general  rule,  undoubt- 
edly, is  that  any  person  is  at  liberty  to  pur- 
sue any  lawful  calling,  and  to  do  so  in  his 
own  way,  not  encroaching  on  the  rights  of 
others.  It  is  not  ^competent,  therefore,  to 
forbid  any  person  or  class  of  persons,  whether 
citizens  or  resident  aliens,  offering  their  serv- 
ices  in  lawful  business,  or  to  subject  others 
to  penal  ties  for  employing  them. "  These  au- 
thorities are  referred  to  for  the  purpose  of 
showing  that,  under  the  mere  guise  of  a  po- 
lice regulation,  a  person  cannot  be  unduly  re- 
stricted, or  substantially  prohibited,  from 
pursuing  a  lawful  occupation.  In  order  to 
justify  such  legislation,  the  business  must 
itself  be  of  such.a  nature  that  its  prosecution 
will  do  damage  to  the  public,  whatever  may 
be  the  character  and  qualification  of  those 
who  engage  in  it.  Mr.  Tiedeman,  in  his 
very  renable  work  (Pol.  Powers,  p.  290), 
remarks :  "  In  order  to  prohibit  the  prosecu- 
tion of  a  trade  altogether,  the  injury  to  the 
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public,  which  famishes  the  justification  for 
^uch  a  law,  must  proceed  from  the  inliereut 
xiharacter  of  the  business.  .  .  .  But,  if 
the  business  is  not  inherently  harmful  the 
prosecution  of  it  cannot  rightfully  be  prohib- 
ited to  one  who  will  conduct  the  business  in 
4k  proper  and  circumspect  manner.  Such  an 
one  would  be  *depriyed  of  his  liberty*  with- 
4>ut  due  process  oi  law. "  It  is  on  the  ground 
of  their  inherently  harmful  and  dangerous 
character  that  the  Keeping  of  gaming  tables 
or  the  selline  of  intoxicating  liquor,  or  other 
things  of  a  iTemoralizinff  nature,  may  be  ab- 
.solutely  prohibited.  Mugler  y.  Kangtu,  128 
U.  S.  628,  81  L.  ed.  205 ;  8taU  y.  Joyner,  81 
N.  0.  684.  This  may  be,  and  is  often,  di- 
rectly accomplished  oy  legislation,  which, 
in  its  terms,  is  expressly  prohibitory,  instead 
of  the  circuitous  method  of  imposing  a  bur- 
den in  the  nature  of  a  license  as  a  police  reg- 
illation,  which  is  difficult  or  Impossible  to 
be  borne,  and  which,  in  the  end,  may  make 
the  occupation  unprofitable.  Clooley,  Taxn. 
404. 

It  must  be  apparent  from  an  examination 
4)f  &e  statute  in  question  that  the  occupation 
of  an  ** emigrant  agent,"  as  defined  therein, 
does  not  belone  to  that  class  which  is  so  in- 
herently harmful  or  dangerous  to  the  public 
that  it  may  either  directly  or  indirectly,  be 
restricted  or  prohibited.  The  statute  defines 
the  said  occupation  ''to  mean  any  person  en- 
gaged in  hiring  laborers  in  this  state  to  be 
employed  beyond  the  limits  of  the  same. "  It 
cannot  be  seriously  contended  that  a  laborer, 
under  our  system  of  goyemment,  as  indicated 
by  the  unquestionable  authorities  to  which 
we  haye  referred,  does  not  possess  the  right 
of  hiring  his  seryices  to  any  one,  either  with- 
in or  without  the  state ;  and,  if  he  may  do 
this,  we  are  unable  to  see,  as  we  haye  just 
remarked,  how  an  agent  or  other  person  en- 
gaged in  hiring  him  to  be  employed  without 
the  state  can  be  considered  as  following  an 
occupation  which,  in  itself.  Is  inherently 
dangerous  or  harmful,  in  the  sense  aboye 
mentioned.  Indeed,  this  position  is  fully 
conceded  by  the  attorney-general,  and  we 
will  now  consider  whether  the  license  im- 
posed by  the  act  is  restrictiye  or  prohibitory 
in  its  character. 

While  the  probable  harm  and  inconyen- 
ience  of  immigration,  to  the  public,  may 
not  be  ayerted  by  such  legislation,  it  is  of 
the  greatest  importance  to  all  of  the  citizens 
of  the  state  that  the  inexperienced  and  artless 
laborer  may  not  be  imposed  upon  by  the  false 
representations  and  other  fraudulent  practices 
of  an  emigrant  agent;  and  it  is  one  ef  the 
highest  duties  imposed  upon  the  lawmakers 
to  preyent  such  abuses  by  prescribing  rigid 
and  appropriate  regulations,  under  wliich  the 
aaid  occupation  can  alone  be  followed.  Reg- 
ulations of  this  nature  may  be  made  in  a 
yariety  of  ways,  but  that  which  is  most  com- 
monly adopted  is  the  requirement  of  a  license 
fee,  which  is  exacted  for  the  purpose  of  de- 
fraying the  probable  expenses  of  ascertain- 
ing the  moral  and  other  qualifications  of  the 
proposed  licensee,  and  the  proper  inspection 
or  other  necessary  police  superyision  under 
which  the  particular  business  is  to  be  con- 
ducted. While  the  means  adopted  must  haye 
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a  relation  to  the  sccoroplishment  of  the5><; 
ends,  it  is  not  absolutely  necessary,  in  all 
cases,  that  the  law  or  ordinance  imposing 
the  license  should  prescribe  any  specinc  reg- 
ulation, and  it  is  sufficient  if  the  court  can 
see  that  the  fee  exacted  is  a  reasonable  pro- 
portion of  the  necessary  expenses  incident  to 
the  general  police  superyision.  The  entire 
absence,  howeyer,  of  any  regulation  or  of 
any  police  superyision  whateyer  is  a  power- 
ful aid  (and  especially  where  the  amount  ex- 
acted is  yer^  large)  m  determining  whether 
the  license  is  not  really  a  diseuised  species 
of  taxation,  or  an  indirect  method  of  unduly 
restricting  or  prohibiting  the  business  alto- 
gether. In  this  case,  howeyer,  we  haye  no 
hesitation  in  reaching  the  conclusion  that  the 
act  in  question  is  not,  and  was  not  intended 
as,  a  mere  regulation,  but  its  object  was  ei- 
ther to  tax  or  to  restrict  or  prohibit  the  par- 
ticular occupation  mentioned  therein.  This 
is  eyident  from  the  fact  that  it  does  not  con- 
tain any  of  the  features  of  a  police  regula- 
tion, nor  is  it  connected,  in  any  way  with 
any  police  superyision.  No  provision  what- 
eyer is  made  for  the  ascertainment  of  tlie 
moral  character  or  other  (qualities  of  the  ap- 
plicant. The  statute  provides  that  **  any  per- 
son shall  be  entitled  to  a  license''  upon  the 
payment  of  the  prescribed  fee,  and  therefore 
the  yilest  impostor  may  demand  a  license, 
and  the  treasurer  has  no  discretion  to  with- 
hold it.  Neither  are  there  any  regulations 
as  to  the  manner  in  which  the  business  is  to 
be  carried  on,  and  the  licensee  is  left  entirely 
unrestrained,  except  so  far  as  he  may  be 
amenable  to  the  general  law.  Even  if  there 
were  such  regulations,  there  is  an  utter  ab- 
sence of  any  provision  for  an  inspector,  or 
other  officer  whose  duty  it  is  to  enforce  them. 
The  general  scope  and  tendency  of  the  act, 
in  connection  with  the  exaction  of  the  very 
large  license  fee,  induce  us  to  believe  that, 
viewed  as  a  police  regulation,  it  is  so  far 
restrictive  and  prohibitory  as  to  contravene 
those  fundamental  principles  we  have  enun- 
ciated, and  which  are  intended  to  protect  the 
citizen  in  the  pursuit  of  an  occupation  not 
inherently  dangerous  or  harmful  tg  the  pub- 
lic. It  may  be  regulated,  but  it  cannot  be 
indirectly  prohibited,  by  an  exercise  of  the 
police  power.  Whatever  doubt,  however, 
that  may  possibly  remain  as  to  the  validity 
of  the  act  as  a  police  regulation  may  be  dis- 
sipated when  we  consider  the  reasonableness 
of  the  amount  required  for  the  license.  We 
have  alrcjvdy  adverted  to  this  principle,  and 
will  refer  to  some  of  the  many  authorities 
upon  the  subject.  In  Cooley  on  Taxation 
(page  408) .  it  is  said  :  *^  Where  the  grant  is 
not  made  for  revenue,  but  for  regulation,  a 
much  narrower  construction  is  to  be  applied. 
A  fee  for  the  license  may  be  exacted,  but  it 
must  be  such  a  fee,  only,  as  will  legititnately 
assist  in  the  regulation;  and  it  should  not 
exceed  the  necessary  or  probable  expense  of 
issuing  the  license,  and  of  inspecting  and 
regulating  the  business  which  it  covers. "  In 
Tiedeman,  Pol.  Powers,  §  274,  it  is  said 
that,  ''in  the  regulation  of  occupations,  it  is 
constitutional  to  require  those  who  apply  for 
a  license  to  pay  a  reasonable  sum  to  defray 
the  expenses  of  issuing  the  license,  and  main- 
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tainiog  the  police  aupervisioD. "  The  prin- 
ciple has  been  emphatically  recognized  by 
this  court  in  State  y.  Bean,  91  N.  0.  5$4. 
In  that  case  it  appeared  that  the  town  of 
Salisbury,  had  under  its  charter,  the  author- 
ity to  regulate  the  manner  in  which  pro- 
visions might  be  sold  in  its  ''streets  and 
markets,"  and  to  enforce  such  regulations  by 
appropriate  penalties,  etc.  The  ordinance 
provided  that  ^'no  butcher  or  other  person 
shall  cut  up  and  expose  to  sale  any  fresh 
meats  within  the  limits  of  Salisbury  without 
first  obtaining  a  license  from  the  commis- 
sioners of  the  town,  which  license  shall  au- 
thorize the  person  or  persons  to  sell  meat  at 
a  certain  stand,  shop, or  stall  specified  in  said 
license,  to  be  used  as  a  market,  and  for  which 
license  said  person  shall  pay  the  sum  of 
$8.00  per  month  payable  in  advance."  The 
court  held  that  as  the  subjects  of  taxation 
were  enumerated  in  the  charter,  and  as  the 
occupation  of  selling  meat  by  butchers  was 
not  included  therein,  the  town  had  no  right 
to  impose  a  tax  up«n  that  particular  occupa- 
tion; and,  when  it  was  urged  that  the  li- 
cense fee  could  be  sustainea  as  a  regulation 
under  the  police  power,  it  was  held  that  it 
was  not  a  police  regulation,  but  a  tax.  The 
opinion  was  based  upon  the  unreasonableness 
of  the  amount  required  for  the  license.  The 
court  (Ashe,  J.)  said:  "There  are  authori- 
ties to  be  found  to  the  effect  that,  under  the 
police  power,  license  may  be  granted  for  the 
exercise  of  particular  avocations  and  employ- 
ments, but  in  all  such  cases  it  is  held  that 
the  fee  or  price  exacted  for  the  privilefi;e 
must  not  be  with  a  view  to  revenue ;  and  In 
such  cases  it  is  competent  and  proper  for  the 
courts,  where  the  effect  and  purpose  of  an 
ordinance  are  brought  to  be  reviewed  by 
them,  to  see  that  the  fee  or  price  paid  for  the 
privilege  of  exercising  the  franchise  is  rea- 
sonable, and  not  for  the  purpose  of  raising 
revenue.  Desty,  Taxn.  SOo.  And  to  the  like 
effect  is  Stats  v.  Hoboken,  88  N.  J.  L.  280." 
The  court  then  proceeded  to  quote  Dillon, 
Municipal  Corporations,  857,  to  the  effect 
that,  in  the  case  of  a  license  under  the  police 
power,  only  ''a  reasonable  fee  for  the  license, 
and  the  labor  attending  its  issue,  may  be 
charged."  Several  cases  were  cited  to  show 
that,  because  of  the  unreasonable  amount  ex- 
acted for  a  license,  its  imposition  was  con- 
sidered as  an  exercise  of  the  taxing,  and  not 
of  the  police,  power.  The  authorities  are 
abundant  in  support  of  the  projjosition,  but 
its  correctness  is  so  fully  established  that  it 
is  hardly  necessary  to  reproduce  them  in  this 
opinion.  We  will  refer,  however,  by  way 
of  further  illustration,  to  the  instructive  case 
of  St.  Paul  V.  Trasger,  25  Minn.  248.  88  Am. 
Rep.  462.  The  city  of  St.  Paul  had,  by  or- 
dinance, required  a  license  fee  of  $25  for 
every  huckster  of  vegetables  who  plied  his 
trade  in  the  streets  of  the  city.  In  aetermin- 
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ing  whether  this  was  a  license  or  a  tax,  the- 
court,  in  the  course  of  the  discussion,  said : 
''It  cannot  be  claimed  that  it  was  enacted  in 
the  exercise  of  any  police  power,  for  sanitary 
purposes,  or  for  the  preservation  of  good 
order,  peace,  or  quiet  of  the  city,  because, 
neither  upon  its  face,  nor  upon  any  evidence 
before  us,  does  it  appear  that  any  provision 
is  made  for  inspection,  etc.  .  .  .  The 
annual  sum  exacted  for  the  license  is  mani- 
festly much  in  excess  of  what  is  necessary 
or  reasonable  to  cover  expenses  incident  to- 
its  issue.  ...  No  regulations  being  pre- 
scribed in  reference  to  its  prosecution  under 
the  license,  there  could  be  little,  if  any,  oc- 
casion for  the  exercise  of  any  police  author- 
ity in  supervising  the  business,  or  enforcing 
the  ordinance,  and  no  cause  for  any  consider- 
able expense  on  that  account."  The  court 
held  that  the  ordinance  was  not  a  police  reg-  • 
ulation.  Inasmuch  as  a  license  fee  must  be 
prescribed  in  advance,  and  in  many  instances- 
it  cannot  be  determined  with  accuracy  what 
the  expenses  incident  to  the  regulation  may< 
be,  the  courts  are  not  inclined  to  be  too  ex-  ? 
act  in  placing  an  estimate  upon  them,  sa 
long  as  the  sum  demanded  is  not  altogether 
unreasonable.  But  we  have  no  difficulty  in 
holding,  in  the  present  case,  that  the  amount 
of  $1,000,  to  be  paid  in  each  county  in  which 
the  occupation  is  pursued,  is  enormousjy  in 
excess  of  the  probable  expenses  incident  to 
the  rej^lation.  We  have  seen  that  in  fact 
there  is  no  regulation  at  all,  and  therefore 
no  expense,  except  the  insignificant  amount 
necessary  to  defrav  the  cost  of  simply  issuing 
a  license.  If  a  license  fee  of  $8  per  month 
was  held  excessive  in  State  v.  Bmti,  supra, 
where  very  many  of  the  elements  pf  a  police 
regulation  were  present,  what  shall  we  say 
of  the  license  fee  of  $1,000  in  this  case,  in 
which  there  is  virtually  no  expense,  and 
where  there  is  not  a  single  feature  which  in- 
dicates any  police  regulation  whatever? 

As  the  questions  discussed  are  of  much  Im- 
portance, and  especially  because  they  involve 
the  constitutionality  or  an  act  of  the  legisla- 
ture, we  have  been  somewhat  elaborate  in  the 
expression  of  our  views.  Entirely  mindful 
of  that  most  salutary  principle  that  no  court 
should  declare  an  act  of  the  legislature  uncon- 
stitutional unless  it  is  plainly  so,  and  deeply 
conscious,  as  we  are,  of  the  profound  respon- 
sibility imposed  upon  those  whose  province 
it  is  to  exercise  so  delicate  a  duty,  we  can- 
not hesitate  in  deciding  that  the  act  under 
examination  is  incapable  of  being  sustained, 
in  any  point  of  vieW.  Considered  as  a  tas 
(and  this,  we  think,  is  its  true  character) » 
it  is  void  for  want  of  uniformity ;  and,  con- 
sidered as  an  exercise  of  the  police  power, 
it  is  likewise  void,  because  of  its  restrictive 
or  prohibitory  character,  as  well  as  the  un- 
reasonable amount  exacted  as  a  license  fee.. 
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1.  Stoekln  trade  of  a  partnership  dotoff 

biMloesB  Id  a  olty,  whioh  remains  thereuntil  It  la 
sold  in  oouxae  of  biulneiB  to  ^^rmanently  locat- 
ed**tliere  for  irarpoeea  of  tazatlon,wlthout  regard 
to  the  residence  of  memberB  of  the  flnn,wltbln  the 
meanlDff  of  the  ezoeptlon  In  Md.  Const.,  art.  8, 1 
n,  making  goods  taxable  at  the  residence  of  the 
owner,  except  when  '^permanently  located^  else- 
where. 

3.  A  stock  In  trade  of  a  tradln^r  part- 
nership Is  properly  assessed  to  the  ' 


instead  of  to  the  individual  members,  where  the 
law  provides  for  the  aBaessment  of  goods  at  a 
place  where  they  are  permanently  located,  with- 
out rsgard  to  the  residence  of  the  owners. 

(Janaary  12, 1804.) 

APPEAL  by  plaintiff  from  a  Judfrment  of 
the  Baltimore  City  Court  in  favor  of  de-  * 
fendants  in  an  action  brought  to  compel  the 
payment  of  a  tax  assessed   against  property 
constituting  a  stock  of  goods  in  defendant's 
possession  for  purposes  of  trade.    Reversed. 
The  facts  sufflciently  appear  In  the  opinion. 
Mr,  Thomas  O.  uayes*  for  appellant: 
The  legal  title  to  the  stock  in  question  is  in 
the  firm  and  not  in  the  indiyidaal  members  of 
the  firm,  and  is  hence  taxable  to  the  firm  and 


NOTS.— IVio;  on  partnorMp  property. 
Am  rtoar^plaeeof  taxation, 

Penonal  property  of  a  partnership  which  to  In 
the  same  state  as  its  principal  place  of  business  to 
regarded  as  belonging  at  such  place,  for  the  pur- 
poses of  taxation,  under  statutes  taxing  part- 
nerships at  their  place  of  business,  and  to  not 
taxable  elsewhere  in  the  state.  Monroe  r.  Green- 
hoe,  M  Mioh.  9:  Osterhout  ▼.  Jones,  Id.  228; 
Willfams V. Saginaw, SllCich.  120;  Putnam ▼.  Fife 
Lake  Twp.  46  Mich.  126;  Torrent  r.  Yager,  62  Mich. 
IKJO;  Hoadley  ▼.  Middlesex  County  Comrs.  106  Mass. 
610;  McCoy  ▼.  Anderson,  47  Mich.  602;  Stookwell  y. 
Brewer,  60  Me.  266;  Fslrbanks  y.  Kittredge,  24  Vt. 
9;  St.  Johnsbury  School  District  No.  1  y.  Klttridge, 

frvLWO. 

So  a  firm  of  cattle  dealers  having  aplace  of  busi- 
ness, to  not  taxable  at  another  place  where  it  has 
the  use  of  the  stock  yards  office  in  common  with 
4»ther  dealers.    Farwell  y.  Hathaway,  161  BCass.  242. 

So  a  firm  having  stores  at  two  places  and  sending 
hats  to  a  mill  at  another  place  to  be  made  over, 
which  mill  is  owned  and  run  by  other  parties,  to 
not  taxable  at  such  place  although  the  firm  to 
allowed  to  sort  and  ship  its  goods  from  such  mill. 
Lee  y.  Templeton,  0  Gray,  679. 

So  a  bookselling  and  publtohing  flrm  haying  a 
place  of  business,  to  not  taxable  in  another  city 
where  it  keeps  some  of  its  plates  stored,  even 
though  it  has  some  printing  and  binding  done  in 
•uch  place  under  contract.  Little  v.  Cambridge,  0 
Cush.206. 

But  a  Brm  having  a  factory  at  another  place 
where  starch  to  made,  stored,  and  kept  till  sold  has 
« *^laoe  of  business"  there  although  the  sales  were 
made  at  its  regular  place  of  'business  at  another 
-city  in  the  same  state.  Barker  y.  Watertown,  137 
Mass.  227. 

An  inhabitant  to  taxable  in  the  state  wherein  he 
resides  for  hta  interest  In  a  firm  establtobed  and  do- 
ing InisinesB  in  another  state.  Bemto  y.  Boston,  14 
Alien.  806. 

Under  Kan.  Gen.  Stat.,  p.  3028,  providing  that 
personal  property  shall  be  listed  in  the  township  or 
olty  in  which  the  person  charged  with  the  tax  re- 
aided,  a  ihrm  residing  in  one  county  and  having  per- 
sonal rproperty  in  another  to  liable,  only  for  tax 
In  the  former.   Grifflth  y.  Carter,  8  Elan.  666. 

But  Kansas  Act  1874,  •  7,  requiring  property  of  a 
Urm  to  'be  Itoted  hy  the  principal  accounting  ofBcer 
or  by  an  agent  or  partner  thereof,  implies  that  it 
to  to  be  listed  as  a  whole  at  the  place  where  one  of 
the  firm  resided  and  carried  on  the  business  and 
not  that  each  should  list  hto  part  separately. 
Swallow  y.  Thomas,  16  Kan.  66. 
:2a  L.  R.  A. 


The  locality  of  the  capital  of  a  house  purchasing 
cotton  on  commfssion  to  the  same  as  the  domioU  of 
the  members  of  the  firm  where  they  reside  in  the 
same  city  in  which  their  business  to  located  and  to 
not  regarded  as  distributed  through  the  state 
where  sent  to  purchase  cotton.  St  John  y.  Mobile, 
21  Ala.  284. 

Under  Indiana  Act  Dec.  18, 1872,  requiring  boats 
to  be  Itoted  where  enrolled,  registered,  or  licensed, . 
they  cannot  be  taxed  where  a  Arm  of  owners  reside 
if  they  are  not  kept  m  that  town.  Byersole  y.  Cook, 
08  Ind.  228. 

But  under  Ind.  Bev.  Stat.  1881,  •  8208,  providing 
that  boats  shall  be  Itoted  where  the  owners  or  one 
of  them  resides,  if  a  boat  owned  by  a  firm  is  Itoted 
where  two  of  the  firm  reside  it  to  not  also  subject 
to  taxation  in  another  place  in  the  same  county 
where  another  member  resides.  Cook  v.  Port  Ful- 
ton, 106  Ind.  170. 

And  under  Mass.  Bey.  Stat.,  chap.  7,  •  18,  and  Stat. 
1880,  chap.  180,1 2,  ships  are  to  be  taxed  to  the  part- 
ners Jointly  where  their  business  to  carried  on.  Pea- 
body  y.  Bnex  County  Comrs.  10  Gray,  97. 

A  tax  on  a  nonresident  member  of  a  firm  may  be 
levied  in  the  state  where  such  firm  to  doing  business 
on  hto  interest  in  the  partnership  to  be  collected 
from  the  property  of  the  firm  to  which  he  t>elong8. 
Duer  y.  Small,  17  How.  Pr.  20L 

And  a  foreign  firm  having  a  resident  partner 
and  branch  business  in  New  York  to  liable  to  taxa- 
tion in  that  place  although  the  business  there  to 
tributary  to  the  business  abroad.  BeMcMabon«. 
86  How.  Pr.  100. 

But  a  resident  partner  in  England,  of  a  flrna  do- 
ing business  in  New  York,  to  not  liable  for  income 
tax  of  the  firm  in  respect  to  profits  made  by  buy-  '- 
ing  and  exporting  goods  from  England.  The  i^f-  / 
its  which  return  to  the  resident  partner  in  England  . 
as  hto  share  are  taxable  there.   Sulley  v.  Atty-Gton. 
6  Hurtot  ft  N.  7U.  6  Jur.  N.  8. 1018,  8  Week.  Bep.  472, 
reversing  4  Hurtot,  ft  N.  709. 

In  Hubbardston  Lumber  Co.  y.  Covert,  86  Mich. 
264.  it  was  held  that  a  firm  has  the  charaotertotics  of 
legal  Identity  for  the  purpose  of  taxation,  but  thto 
was  not  involved  in  the  case.  See  also  subhead*— 
'"Set-off  for  debts;"  **Joint^took  association.** 

Sst-of/orde&ts. 

In  an  assessment  agsiinst  the  individual  member 
of  a  firm  for  hto  interest  in  the  property  of  the  firm, 
he  to  not  entitled  to  deduct  the  firm  dekyts  due  in 
the  state,  but  may  have  hto  proportionate  share 
deducted  if  he  makes  a  proper  showing.  State  y. 
Parker.  34  N.  J.  L.  71. 

It  seems,  in  the  absence  of  statute,  that  in  Bast 
Jersey  each  member  of  the  firm  to  assessed  for  hto 
Digitized  by  V^OOQ  IC 
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not  to  tbe  individuAl  members  of  the  firm  at 
their  respective  places  of  residence. 

Lcarobe  v.  Baltimore,  19  Md.  18;  Fourth 
Nat.  Bavk  of  N.  T,  ▼.  New  Orleans  d  C.  B. 
Co.  78  U.  8.  11  Wall.  628,  20  L.  ed.  88;  OoM 
V.  Beauregard,  99  U.  8.  124,  25  L.  ed.  871; 
mate  V.  Parker,  84  N.  J.  L.  78;  Fairhanke  ▼. 
Eittredge,  24  Vt.  14. 

Goods  and  chattels  are  permanently  located 
in  Baltimore  city  when  actually  situated  within 
its  corporate  limits,  with  no  location  elsewhere 
and  not  there  temporarily,  in  transitu  or  on 
storage  or  deposit  for  temporary  purposes. 

The  legislature  had  the  power  to  say  that 
the  assessable  value  of  the  glass  found  in  pos- 
session of  appellees  on  the  day  of  the  assess- 
ment should  be  ascertained  by  the  ascertain- 


ment of  tbe  average  value  of  that  glass  as  stock 
in  trade  for  the  year  tbe  taxes  were  levied. 

8tat(  V.  Sterling,  20  Md.  502. 

The  words  *'  permanenUr  located"  as  used 
in  article  8,  section  61,  of  (Constitution,  cannot 
be  held  to  mean  a  location  lasting  forever.  Na 
such  meaning  is  ever  given  to  these  words. 
The  definition  of  "permanent"  by  the  weight 
of  judicial  decisions  does  not  embrace  the  idea 
of  absolute  perpetuity,  but  rather  when  used 
in  connection  with  location,  of  indefinite  dura- 
tion. 

Texas  d  P.  R  Co,  ▼.  MarsfvaU,  186  U.  8. 
898,  84  L.  ed.  885;  Mead  v.  Battard,  74  U.  8. 
7  Wall.  290,  19  L.  ed.  190;  Bassett  v.  Johnson, 
2  N.  J.  Eq.  165;  [A>rd  v.  Goldberg,  81  Cal.  596; 
Perry  v.  Wheeler^  12  Bush,  541;  ElderUm  v. 


interest  in  tbe  firm,  while  In  West  Jersey  tbe  firm 
iB  assessed  as  a  whole. 

And  where  three  of  the  firm  were  nonresidents, 
the  property  of  the  firm  was  properly  assegsed 
where  situated  although  the  resident  member 
lived  in  another  city,  but  no  deduction  will  be  made 
for  debts  if  the  interest  of  the  resident  partner  is 
not.diBCl06ed.    Taylor  v.  Love,  48  N.  J.  L.  142. 

And  where  one  memt>er  of  a  firm  resides  In  the 
state  and  the  other  members  are  nonresidents  the 
firm  is  not  entitled  to  deduction  for  debts.  State 
V.  McChesney,  85  N.  J.  L.  648. 

JoMtr^oek  oMoefotien, 

The  property  of  a  Joint-stock  association  that  is 
a  partnership  is  taxable  at  its  place  of  business 
without  regrard  to  residence  of  its  shareholders. 
Hoadley  v.  Middlesex  County  Comrs.  lOS  Mass.  S19; 
Bicker  v.  American  Loan  h  T.  Ck>.  140  Mass.  840. 

A  Joint-stock  company  is  not  exonerated  from  a 
tax  imposed  on  insurance  companies,  ^'incorporat- 
ed  or  associated  under  the  laws  of  another  Rovem- 
ment,"  even  if  the  company  is  a  partnership.'*  Oli- 
ver V.  Liverpool  &  L.  L.  &  F.  Ins.  Co.  100  Mass.  681* 

And  a  joint-stock  company  that  was  a  partner- 
ship was  taxable  as  a  corporation  under  N.  T. 
Laws  1881,  chap.  861,  providing  that  every  associa- 
tion organized  under  any  law  in  this  state  shall  be 
liable  to  pay  tax  on  its  corporate  franchise  or  bus- 
iness. People  V.  Wemple,  6  L.  R.  A.  808,  117  N.  T. 
186l 

But  a  Joint-stock  company  that  Is  a  partnership 
Is  not  taxable  under  1 N.  Y.  Bev.  Stat.,  pt.  1,  chap. 
13,  title  4, 1 1,  providing  that  all  moneyed  or  stock 
corporations  shall  be  taxed  on  their  capital  in  a 
•certain  manner.  People  v.  Coleman,  16  L.  R.  A. 
188, 188  N.  Y.  270,  affirming  87  N.  Y.  8.  B.  120;  Hoey 
V.  Celeman,  46  Fed.  Bep.  221;  Byers  v.  Coleman,  Id. 

'«    A^d  a  statute  imposing  a  tax  on  the  shares  of 

V  stock  companies  is  invalid  as  applied  to  a  partner- 

.  ship,  under  a  constitutional  provision  that  a  tax 

must  be  imposed  on  some  produce  or  goods,  and  a 

share  Is  not  a  commodity.    Gleason  v.  McKay.  184 

Mass.  419;  Bicker  v.  American  Loan  k  T.  Co.  tupra. 

Name  in  wMeh  the  assessment  ft  nuxde. 

Firm  property  should  be  asseased  against  the 
firm  in  the  partnerrhlp  name,  but  slight  discrep- 
ancy will  not  Invalidate  where  no  one  has  been 
misled.  Van  Dyke  v.  Carleton,  61 K.  H.  674;  Hill  v. 
Graham,  72  Mich.  660;  Lyle  v.  Jacques,  101  111.  644. 

But  in  OEbibodaux  v.  Keller,  28  La.  Ann.  608,  it  was 
held  that  a  purchaser  of  property  sold  for  taxes  be- 
longing to  KeUer  ft  Co.  as  the  property  of  J.  K. 
KeUar  for  taxes  of  J.  N.  Keller,  obtains  no  title.  It 
seem  that  there  an  assessment  Is  on  a  footing  with 
a  Judgment.  In  Van  Dyke  v.  OarletoD,  suprck^  the 
name  of  the  flrm.was  reversed.  In  Hill  v.  Graham, 
82  L.  R.  A. 


supra,  a  statute  provided  that  an  assessment  in  the 
wrong  name  would  not  invalidate.  And  in  Lyle  v. 
Jacques,  supra,  the  name  was  one  used  by  that 
firm  doing  business  under  several  names  but  atfll 
the  same  firm. 

Beal  estate  handed  in  with  other  property  be- 
longring  to  the  firm  is  properly  asseseed  in  the  name 
of  the  firm.    Hubbard  v.  Wlnsor,  16  Mich.  146. 

Where  timber  land  of  a  member  of  a  nonresident 
firm  is  listed  to  such  firm  by  its  agent  in  the  name 
of  the  firm,  a  levy  against  logs  belonging  to  tbe 
firm  for  such  tax  was  sustained.  Sage  v.  Bur- 
Ungame,74Mich.l20. 

DIssokstUnu 

If  firm  property  is  taxable,  the  subsequent  disso- 
lution of  the  firm  will  not  affect  the  right  to  en- 
force the  tax.  Blodgett  v.  Muskegon,  60  Mich.  680; 
Bobinson  v.  Ward,  18  Ohio  St.  28Bb 

And  a  tax  assessed  after  dissolution  and  paid  un- 
der protest,  cannot  be  recovered  back  from  the 
town  if  the  affairs  of  the  firm  had  not  been  wound 
up  or  there  was  firm  property  on  hand.  Oliver  v. 
Lynn,  180  Mass.  148. 

But  in  Von  Phul  v.  New  Orleans,  24  La.  Ann.  9Sl, 
it  was  held  that  a  firm  was  improperly  assessed 
after  notice  of  dissolution  had  been  duly  pub- 
lished. 

And  a  partner  who  paid  taxes  for  the  firm  to 
prevent  seizure  after  the  firm  had  dissolved  for 
taxes  which  were  then  due,  may  set  off  the  same 
against  his  copartner  when  sued  by  him  on  a  note 
given  before  seizure  for  such  partner's  interest. 
Bvans  v.  Bradford,  86  Ind.  627. 

But  a  partner  renting  his  copartner's  interest  at 
dissolution  cannot  defeat  the  claim  for  rent  by  suf- 
fering a  sale  of  an  undivided  one  half  for  taxes 
due  prior  to  the  dissolution,  as  it  was  his  duty  to 
pay  the  whole  notwithstanding  the  retiring  part> 
ner  said  he  would  not  allow  such  taxes  If  paid. 
Chapln  V.  Streeter,  124  XT.  S.  860, 31  L.  ed.  476. 

A  purchaser  of  a  partnership  interest  assuming 
the  liabilities  of  the  firm  is  bound  to  pay  the  taxes 
outstanding  against  the  share  of  the  retiring  mem- 
ber.  Wheat  V.  Hamilton,  68  Ind.  266. 

But  a  partner  is  not  liable  for  the  firm  tax  after 
he  had  disposed  of  his  interest  in  the  firm,  before 
the  time  for  assessing.  Washburn  v.  Walworth. 
188  Mass.  489. 

And  in  the  absence  of  agreement  one  partner  is 
not  liable  to  tbe  others  for  taxes  paid  by  the  firm 
on  capital  borrowed  of  such  first-named  member. 
Conn  V.  Conn,  22  Or.  462.  * 

The  interest  in  a  firm  in  Calif  omia,  of  a  member 
residing  in  New  York,  is  not  such  a  debt  at  his 
death  as  to  be  assessable  against  his  executors  in 
New  York  as  the  surviving  partners  owe  no  debt 
to  them  until  after  liquidating  the  firm  debts. 
People  V.  Coleman,  44  Hun,  2fL  I*  T. 
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Bmmen$,  4  0.  B.  470;  Kewion  ▼.  Mahoning 
County  Comrs.  100  U.  S.  56d,  25  L.  ed.  712; 
Barru  y.  8haw,  18  111.  465. 

"PennaDeDtly  located"  is  opposed  to  a 
temporary  location  or  in  tranntu;  when  ap- 
plied to  goods  and  .chattels  they  must  have  no 
actual  location  elsewhere. 

Davis  y.  Montgomery  Furnace  d  Chemical 
Ce.  (Ala.)  Dec.  10,  1890. 

Goods  and  chattels,  horses  and  cattle,  and 
other  movable  property  of  a  tansible  or  visible 
character,  are  liable  to  taxation  m  the  jurisdic- 
tion of  the  state  where  the  same  are  and  are 
ordinarily  kept,  irrespective  of  the  residence  or 
domicil  of  the  owner. 

Com,  V.  American  Dredging  (^.  1  L.  R  A. 
287.  122  Pa.  886. 

Property  of  a  partnership  is  with  propriety 
taxed  where  the  business  is  carried  on. 

Cooley,  Taxn.  374;  Mobile  v.  Baldwin,  57 
Ak.  68;  Irvin  v.  New  Orleans,  8t.  L.  dh  C  R, 
Co.  94  HI.  Ill:  8t.  Louis  y.  Wiggins  Ferry 
Co,  78  U.  8.  11  WaU.  423,  20  L.  ed.  192. 

The  court  of  appeals  of  Maryland  has  given 
a  meaning  and  interpretation  to  the  Act  of 
1865,  chapter  119,  and  has  emphatically  said 
that  *' actually  situated"  is  equivalent  to 
"permanently  located." 

Firemen's  Ins.  Co,  v.  Baltimore,  28  Md.  811. 

Legal  protection  and  taxation 3being  recipro- 
cal, it  is  but  lust  and  fair  that  the  stock  in 
?[uestion,  which  receives  its  sole  protection 
rom  Baltimore  city,  should  pay  to  that  city 
its  just  proportion  of  taxes  for  this  protection. 

Com.  v.  American  Dredging  Co.  and  Mobile 
y.  Baldwin,  supra;  Pullman  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  8.  18,  85  L.  ed.  618. 

Mesers,  James  P.  Gorier  and  WiUiam 
8«  Bryam  Jr.,  also  for  appellant. 

Messrs,  D.  O.  McIntoBh  and  David 
Stewart*  for  appellees: 

The  case  is  not  affected  by  the  fact  that  the 
property  is  partnership  property. 

Lindfey,  Partn.  2d  Am.  ed.  pp.  110,  111; 
Tlales.  Partn.  §  175;  Cooley,  Taxn.  1st  ed.  p. 
271. 

The  interest  of  each  partner  in  the  partner- 
ship is  his  personal  property. 

Bemis  v.  Botton,  14  Allen,  866;  Fairbanks 
▼.  Kittredge,  24  Vt  10. 

Where  the  partners  live  in  different  taxing 
districts,  the  place  of  business  does  not  fix  the 
place  of  taxation  for  all  the  personality  of  the 
firm  wherevep  situate. 

Taylor  v.  Love,  48  N.  J.  L.  142;  State  v. 
Parker,  84  N.  J.  L.  71;  Lanier  v.  Macon,  59 
Ga.  187. 

In  Kansas,  *' corporations,  companies,  and 
firms"  are  by  statute  taxed  as  distinct  persons. 

Swallow  V.  Thomas,  15  Ean.  66. 

The  power  of  the  legislature  which  in  most 
states  can  separate  for  the  purposes  of  taxation 
the  situs  of  the  personal  property  from  the 
domicil  of  its  owner  {Tappan  v.  Merchants 
Nat,  Bank  of  Chicago,  86  U.  8.  19  Wall.  490. 
22  L.  ed.  189)  is  limited  in  Maryland  by  the 
constitution ;  and  under  this  limitation  even 
special  statutes  for  the  taxation  of  partnerships 
as  individuals,  such  as  exist  in  other  states, 
would  be  invalid. 

The  stock  in  trade  of  a  merchant  is  not 
•'goods  and  chattels  permanently  located." 

The  statute  does  not  speak  of  such  personal 
22  L.  a  A. 


property  as  may  be  permanently  located,  but 
singles  out  "  goods  and  chattels  "  by  which  is 
meant  visible,  tangible,  movable  things. 

Kirkland  v.  Brune,  81  Gratt.  181. 

And  in  this  case  the  visible,  tangible,  moy- 
able  pieces  of  glass  haye  no  permanent  location 
whatever. 

If  a  ship  kept  by  a  merchant  at  his  dock 
sails  away  to  return  again,  it  has  in  a  sense  a 
permanent  home  there.  There  is  far  more 
permanency  of  location  in  this  than  in  a  box 
of  glass  which  is  intended  to  be  sold  and  sent 
away  never  to  return.  And  yet  a  ship  is  not 
"  goods  and  chattels  permanently  located." 

Booper  v.  Baltimore,  12  Md.  464. 

So  with  cars  and  engines  passing  through 
union  depot. 

Philadelphia,  W.  dt  B,  B.  Co.  y.  Appeal  Tax 
Court  of  Baltimore,  50  Md.  897. 

A  similar  decision  was  rendered  about  Pull- 
man cars. 

Appeal  Tax  Court  of  Baltimore  v.  Pullman 
Palace  Car  Co.  50  Md.  452. 

It  is  no  argument  to  urge  the  equity  of  busi- 
ness men  paying  their  taxes  in  their  place  of 
business. 

Booper  y.  Baltimore,  supra. 

Bojrdf  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  tried  in  the  Baltimore  city 
court  on  an  agreed  statement  of  facts.  The 
agreement  shows  that  Charles  J.  Baker,  Wm. 
Baker,  Jr.,  and  Charles  £.  Baker  compose 
the  firm  of  Baker  Bros.  &  Co.  ;  that  Charles 
E.  Baker  is  a  resident  of  Baltimore  city  and 
the  other  two  members  of  the  firm  are  resi- 
dents of  Baltimore  county ;  that  Charles  J. 
Baker  has  a  four-tenths  interest  and  the  other 
two  have  each  a  three- tenths  interest  in  the 
firm.  It  is  admitted  that  the  place  of  busi- 
ness of  the  firm  is  on  Charles  street  in  Balti- 
more city,  at  which  place  is  kept  the  stocka 
of  the  partnership  of  an  average  value  of 
$80,000;  that  the  firm,  has  been  assessed  by 
the  appeal  tax  court  of  Baltimore  city  for 
$80,000  on  their  stock  and  $750  on  their 
horses  used  in  their  business  and  taxes  $1,- 
893.95  for  state  and  city  taxes  for  1802. 

The  appellees  declined  to  pay  those  taxes, 
but  were  willing  to  pay  on  the  horses,  which 
they  keep  permanently  in  the  city,  and  on 
the  three  tenths  interest  of  Charles  E.  Baker. 
The  question  raised  by  the  agreed  statement 
of  facts  and  the  prayers  were  whether  taxes 
could  be  levied  and  collected  from  the  wliole 
stock  of  the  firm  or  whether  only  the  three- 
tenths  interest  of  Charles  E.  Baker  therein 
was  liable. 

The  court  below  decided  that  the  plaintiff 
was  only  entitled  to  recover  the  amount  of 
taxes  due  for  the  horses. and  for  the  interest 
of  Charles  E.  Baker  in  the  whole  stock  of  the 
partnership.  A  judgment  was  entered  ac- 
cordingly for  $482.88,  with  interest  and  costs, 
and  the  plaintiff  appealed  to  this  court. 

The  appellees  rely  upon  section  51  of 
article  8  of  the  Constitution  of  Maryland, 
which  provides  that  ^'the  personal  property 
of  residents  of  this  state  shall  be  subject  ta 
taxation  in  the  county  or  city,  where  the  resi- 
dent bona  fide  resides  for  the  greater  part  of 
the  year  for  which  the  tax  may  or  shall  be 
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levied,  and  not  elsewhere,  except  j^oods  and 
chattels  permanently  located  which  shall  be 
taxed  in  the  city  or  county  where  they  are 
80  located. "  The  principal  question  to  be  de- 
termined is  the  meaning  of  the  term  **  per- 
manently located"  as  used  in  section  of  the 
constitution  it  being  contended  by  the  appel- 
lees that  the  goods  and  chattels  composing 
their  stock  in  trade  are  not  ^^  permanently 
located"  in  the  city  of  Baltimore.  Article 
16  of  the  Declaration  of  Rights  asserts  that 
^  every  person  in  the  state  or  person  holding 
property  therein,  ought  to  contribute  his 
proportion  of  public  taxes  for  the  support  of 
the  government,  according  to  his  actual 
worth  in  real  or  personal  property. " 

Taking  this  in  connection  with  the  pro- 
vision of  the  constitution  above  quoted,  it  is 
clear  that  it  was  contemplated  by  the  framers 
of  th3  constitution  thac  personal  property 
8uch  as  that  referred  to  in  this  case  should  be 
taxed  somewhere.  If  a  resident  of  Baltimore 
county  has  personal  property  (carriage  and 
horses  for  example)  which  go  In  and  out  of 
the  city  without  having  any  permanent  abid- 
ing place  in  the  city,  he  should  pay  taxes  on 
the  same  in  Baltimore  county.  The  object 
of  the  constitutional  provision  was  to  insure 
as  far  as  possible  taxation  once,  and  to  pre- 
vent it  more  than  once  on  the  same  property. 
As  the  nttt9of  personal  property  is  ordinarily 
the  place  of  residence  of  the  owner,  the  con- 
stitution provides  that  personal  property 
should  be  taxed  where  the  owner  bona  flde  re- 
sides for  the  greater  part  of  the  year,  but  as 
that  provision  alone  might  work  great  hard- 
ships on  the  county  or  city  where  goods  and 
chattels  of  the  owner  are  permanently  located, 
the  exception  was  made.  Goods  and  chattels 
permanently  located  at  the  residence  of  the 
owner  are  to  be  taxed  there,  so  what  might 
be  called  his  ** floating  goods  and  chattels  are 
taxed  at  the  place  of  his  residence,  because 
they  have  no  actual  situs  of  their  own,  and 
hence  that  of  their  owner  is  adopted,  but 
such  goods  and  chattels  as  compose  the  stock 
in  trade  of  the  appellees  are  not  carried 
backwards  and  forwards  between  Baltimore 
county  or  some  other  county  and  the  city  of 
Baltimore.  As  long  as  they  are  the  property 
of  the  appellees  they  are  located  in  Baltimore 
city,  and  they  are  as  ''permanently  located," 
there  as  such  goods  and  chattels  can  be  any- 
where. They  are  not  manufactured  or  pur- 
chased to  be  kept  as  long  as  they  remain  in 
existence. 

The  separate  articles  constituting  the  stock 
may  continue  the  property  of  the  appellees 
for  a  day,  a  week,  a~  month,*  a  year,  or  longer, 
but  until  they  are  sold  they  remain  perma- 
nently in  Baltimore,  and  are  not  moved  from 
place  to  place.  That  is  clearly  what  is  meant 
oy  "  permanently  located"— not  that  the  goods 
and  chattels  must  remain  until  they  are  worn 
out  or  indefinitely.  The  aereed  statement  of 
facts  shows  that  the  average  value  of  the  stock 
carried  by  the  appellees  is  $80,000  and  that 
they  were  assessed  for  that  amount.  In  other 
words,  the  appellees  keep  constantly  on  hand 
at  their  place  of  business  in  Baltimore  city 
$80,000  worth  of  goods  and  chattels  in  the 
shape  of  glass,  etc.  It  mav  be  true  that  $5,000 
worth  of  glass  may  be  sold  and  shipped  away 
22  L.  R.  A. 


to-day,  and  another  lot  of  glass  worth  $5,0oo 
maybe  substituted  for  it  to-day  or  to-mor- 
row, but  the  stock  of  ffoods  and  chattels  of 
the  value  of  $80,000  is  Kept  on  hand— is  per- 
manently located  at  their  place  of  business. 
It  is  not  necessary  to  itemise  the  stock  in  trade 
when  it  is  assessed.  The  assessors  examine 
the  stock— the  goods  and  chattels— and  fix 
their  value  for  taxation,  just  as  they  do  the 
furniture  or  other  tangible  personal  property 
at  the  respective  residences  of  the  appellees. 
If  the  contention  of  the  appellees  is  to  pre- 
vail, their  merchandise  cannot  be  taxed  any- 
where. No  merchant  expects  to  keep  his 
stock  permanently  on  hand  in  the  sense  that 
term  is  used  by  the  learned  counsel  for  the 
appellees.  He  exp  !Cts  to  sell  as  soon  as  he 
can  receive  his  price,  and  as  he  sells  he  re- 
plenishes his  stock.  The  articles  are  chang- 
ing from  day  to  day,  but  the  stock  which 
represents  the  aggregate  of  the  goods  and 
chattels  remains  about  the  same.  Yet,  can 
it  be  claimed  that  a  merchant  who  resides 
and  canies  on  his  business  in  Baltimore  is 
not  to  be  taxed  for  his  stock  in  trade.  A 
reasonable  construction  must  be  given  the. 
constitutional  provision,  and  we  must  bear 
in  mind  the  object  in  taxing  goods  and 
chattels  permanently  located  in  the  city  or 
county  where  they  are  so  located. 

If  the  position  of  the  appellees  is  correct 
it  is  possible  to  have  hundreas  of  thousands  of 
dollars,  probably  millions,  of  tangible  per- 
sonal property,  goods,  and  chattels,  within 
the  city  of  Baltimore,  having  the  benefit  of 
its  police  and  fire  protection  from  year  to 
year  and  yet  not  contribute  one  dollar  to  the 
support  of  the  police  and  fire  departments. 
Merchants  transacting  business  In  Cumber- 
land, Hagerstown,  Frederick,  Annapolis  and 
other  incorporated  cities  and  towns  in  the 
counties  could  escape  all  municipal  taxes  on 
their  stock  in  trade  by  living  beyond  the  cor- 
porate limits  of  those  cities  and  towns,  whilst 
those  living  within  such  cities  and  towns 
must  pay  the  municipal  as  well  as  the  state 
and  county  taxes  on  their  stock  in  trade. 
Such  a  construction  of  the  law  would  encour< 
age  fraud.  A  resident  of  a  remote  county 
might  carry  a  large  stock  in  trade  in  Balti- 
more city  or  on  the  eastern  shore  without  the 
knowledge  of  the  authorities  of  the  county 
where  he  resided. 

We  recognize,  fully  the  fordb  of  the  argu- 
ment of  counsel  for  the  appellees  that  prop- 
erty cannot  be  taxed  simply  because  it  may 
seem  inequitable  to  permit  it  to  escape  taxa- 
tion. But  when  we  are  called  upon  to  con- 
strue statutes  or  the  constitution  on  this 
subject  it  is  our  duty  in  seeking  the  true  in- 
terpretation of  language  used  to  place  a 
reasonable  construction  upon  it,  and  to  bear 
in  mind  the  fact  that  our  constitution  aimed 
to  require  all  persons  to  bear  their  just  share 
of  the  burden  of  taxation. 

This  case  differs  whollv  from  those  of 
Hooper  v.  Baltimore,  12  Md.  464,  and  Phila- 
delphia, W,  db  B.  R,  Oo.  V.  Apfpeal  Tax  Ckmri 
of  Baltimore,  50  Md.  897,  cited  bv  the  ap- 
pellees. Harper  was  a  resident  of  "iBaltimors 
county  and  this  court  decided  that  his  ship 
was  not  permanently  located  **  within  the 
state, "  and  hence  it  could  not  be  taxed  bj 
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Baltimore  city.  The  statute  then  Id  force  re- 
quired property  owned  by  residents  of  this 
state,  and  not  permanently  located  elsewhere 
within  the  state,  to  be  assessed  to  the  owner 
in  the  county  or  city  where  he  resided.  The 
ship  was  registered  in  the  custom  house  at 
Baltimore,  but  uAder  the  law  of  congress  ex- 
isting at  that  time,  she  could  not  be  regis- 
tered elsewhere  whilst  the  owner  residea  in 
Baltimore  county,  as  Baltimore  city  was  the 
port  of  entry  of  the  district  which  embraced 
Baltimore  county,  and  hence  the  fact  that  she 
flailed  from  the  port  of  Baltimore  city  to 
foreign  ports  did  not  permanently  locate  her 
there  if,  in  the  languaee  of  the  court  in  that 
case,  *'a  vessel  built  for  and  actually  em- 
ployed in  the  foreign  trade  can  be  said  to  be 
permanently  located  anywhere. "  The  ease  in 
CO  Md.  897,  aupra,  determined  that  the  roll- 
ing stock  of  the  company  could  not  be  as- 
sessed in  Baltimore  city,  as  it  was  not  per- 
manently located  there  within  the  meaning 
of  the  General  Assessment  Act  of  1876,  which 
had  a  provision  very  similar  to  that  in  the 
constitution.  The  court  decided  that  Balti- 
more city  was  not  the  home  office  of  the  cor- 
poration. It  said  on  page  416:  *'The  en- 
gines and  cars  of  the  appellant  have  no 
abiding  place  or  permanent  location  in  this 
state,  so  as  to  become  incorporated  with  the 
other  permanent  property  of  the  state,  and 
are  only  brought  here  transiently  when  em- 
ployed in  the  operation  of  the  road."  The 
court  uses  as  equivalent  terms  **  abiding  place 
and  permanent  location."  In  this  case  the 
goods  and  chattels  have  an  **  abiding  place" 


in  Baltimore  city;  and  are  ** incorporated 
with  the  other  permanent  property"  of  the 
city.  They  are  not  simply  in  trarmt^i  or  tem- 
porarily located,  and  it  is  not  a  strained  con- 
struction of  the  language  of  the  constitution 
to  determine,  as  we  do,  that  the  stock  in  trade 
of  the  appellees  is  **  permanently  located"  !n 
the  city  of  Baltimore,  and  hence  liable  to 
taxation  there. 

We  do  not  deem  It  necessary  to  detcrmir^ 
whether  this  stock  could  be  taxed  in  Balti- 
more city  by  reason  of  the  fact  that  it  is 
owned  by  a  firm  transacting  business  there. 
We  are  of  the  opinion,  however,  that  it  is 
perfectly  proper  to  assess  the  property  to  the 
firm  instead  of  to  the  individual  members 
thereof  according  to  their  respective  interests. 

There  are  many  reasons  why  this  should  be 
so.  The  interest  of  the  partners  may  vary 
from  time  to  time,  and  should  it  be  necessary 
at  any  time  to  sell  the  property  for  taxes  it 
might  be  very  inconvenient  and  cause  serious 
delay  in  the  collection  of  taxes  if  the  in- 
terests of  partners  must  be  determined  as  they 
would  likely  have  to  be  before  any  one  would 
purchase. 

As  partnership  assets  are  liable  for  part- 
nership debts  before  they  are  for  the  debts  of 
the  Inaividual  members  of  the  firm  it  would 
be  proper  to  levy  the  taxes  against  the  firm. 
Assessing  the  firm  instead  of  the  individual 
members,  will  save  much  inconvenience  to 
the  authorities  and  do  no  injustice  to  any  one. 
It  follows  from  what  we  have  said  that  the 
judgment  below  must  be  reversed. 

Judgment  reversed  and  new  trial  awarded. 
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lU  WILL  OP  Julia  C.  HOLT.  Deceased. 


Georgiana  NEEDHAM  et  al.,  BespU., 

V, 

Lydia  M.  BORDEN  et  aZ..  Appte. 


(. 


.Minn.. 


.) 


•1.   AttestiBflT  wttneMestoawiUmustbe 

Buch  as  are  competent  at  the  date  of  attestation, 
and,  if  then  competent,  their  subeequent  incom- 
petency, from  whatever  cause,  will  not  prevent 
the  probate  of  the  will. 

8.  The  mle  of  oompeieney  in  such  cases. 
In  this  state,  is  that  defined  by  the  statute.  Gen. 
Stat.  1878,  chap.  78.  M  6, 7. 

8«  A  married  person  Is  not  to  be  deemed 
aji  incompetent  attesting  witness  at  the 
time  of  the  execution  of  a  will,  sfmply  because 
the  husband  or  wife  of  such  person  is  a  benefi- 
ciary under  the  will. 

4.  And  the  question  of  incompetency  in 
such  case  can  only  arise  subsequently 
on  the  probate  of  the  will,  upon  his  or  her  ex- 
amination as  a  witness,  and  then  only  in  the  single 
contingency  that  such  beneficiary  becomes  a  con- 

^Headnotes  by  VAMBxanROH,  J. 


testant,  and  does  not  then  consent  to  the  ezam« 
ination  of  the  witness. 
5.  The  statute  makes  Toid  a  l^gmey  to 
an  attesting  witness.  But  this  provision 
does  not,  under  the  laws  of  this  state,  apply  to  the 
husband  or  wife  of  such  witness.  Neither  has 
any  present  direct  or  certain  interest  in  a  legacy 
to  the  other. 

(December  29, 1808.) 

APPEAL  by  contestants  from  an  order  of  the 
District  Court  for  Dakota  County,  af- 
flrmin>(  an  order  of  the  Probate  Court,  which 
admitted  to  probate  an  alleged  will  of  Julia 
C.  Holt,  deceased.     AMrmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Jay  W«  Crane*  for  appellants : 

By  the  common  law  the  husband  of  a  leg- 
atee could  not  be  a  competent  witness  to  a 
will. 

Oiddings  v.  Turgeon^  58  Vt.  106 :  Sullivan 
V.  SiUlitan,  106  Mass.  474,  8  Am.  Rep.  856 ; 
Holdfast  V.  Doimng,  2  Strange,  1253 ;  Hatfield 
V.  TJuirp,  5  Barn.  &  Aid.  589;  1  Jarman. 
Wills,  pp.  71-73;  2  Redf.  Wills,  p.  4,  noU 
S;  4  Kent,  Com.  p.  508 ;  1  Woemer,  Admin- 
istration, 75;  Fortune  v.  Buck,  23  Conn.  1. 


NOTX.— The  above  case  is  Interestinff  as  express 
decision  that  the  competency  of  a  person  to  attest 
a  will  is  to  be  determined  by  his  competency  at  that 
22  L.  K.  A. 


time  to  testify  under  the  general  statutory  provis- 
ions as  to  wltnesBes  where  the  statute  malces  no 
other  provision  as  to  witnesses  to  wills.  . 

81  Digitized  by  google 


483 


Mu\*MJ£60rA  SUPKEMB  CoUilT. 


Dkc, 


Our  probate  code  provides  that  a  will  shall 
be  ''attested  aod  subscribed  in  bis  (testator's) 
presence  by  two  or  more  competent  wit- 
nesses. " 

Gen.  Laws  1889.  §  19,  p.  98.  The  word 
"witness"  is  defined :  —"A  witness  is  a  per- 
son whose  declaration  under  oath  is  received 
as  evidence  for  any  purpose,  whether  such 
declaration  is  made  on  oral  examination,  or 
by  deposition  or  affidavit." 

Minn.  SUt.  1878,  chap.  78,  title  1,  §  6. 

Therefore  before  a  person  is  and  can  be  a 
witness  as  provided  by  section  6,  chapter  78, 
he  must  be  sworn  and  his  declaration  under 
oath  received  for  some  purpose. 

The  person  who  attaches  his  name  to  a 
will,  attesting  the  signature  of  the  person 
executing  the  same,  is  certainljr  not  a  wit- 
ness within  the  meaning  of  section  6  of  title 
1  of  chapter  78. 

As  it  IS  not  used  in  the  statutory  sense  of 
section  6,  the  word  **  witnesses'*  as  found  in 
section  21  of  the  Probate  Code  must  mean 
witnesses  at  common  law. 

Therefore  the  word  ''witnesses,"  in  section 
21,  must  be  construed  in  accordance  with  the 
rules  at  common  law. 

The  witnesses  must  be  competent  at  the 
time  of  the  attestation. 

Hawes  v.  Humphrey,  9  Pick.  850,  20  Am. 
Dec.  481 ;  Stewart  v.  Harriman,  56  N.  H. 
25,  22  Am.  Rep.  408 ;  4  Kent,  Com.  510 ;  1 
Redf.  Wills,  258,  and  note  1;  1  Jarman, 
Wills,  p.  70;  HatfieUd  v.  Thorp  9Xi^  Holdfast 
V.  Dawnngt  supra. 

The  attesting;:  witnesses  are  regarded  In  law 
as  persons  placed  around  the  testator,  in  order 
I  hat  no  fraud  may  be  practiced  upon  him  in 
tlie  execution  of  the  will,  and  to  judge  of 
his  capacity.  They  must  therefore  be  com- 
petent witnesses  at  the  time  of  the  attesta- 
tion ;  otherwise  the  will  Is  not  well  executed. 

2  Greeul.  Ev.  §  691,  note  3. 

It  is  contrary  to  the  spirit  of  the  law  to 
place  round  the  testator  such  an  interested 
person  as  the  husband  of  the  legatee  or  dev- 
isee, to  guard  against  fraud  and  judge  of 
his  capacity.  • 

1  Woerner.  Administration,  75;  Oiddings 
▼.  Turgeon,  and  SuUivan  v.  Sullivan,  supra. 

If  this  court  should  find  that  under  the  laws 
of  Minnesota,  E.  Z.  Needham  is  a  competent 
witness  to  the  will,  it  must  modify  the  judg- 
ment of  the  district  court  and  declare  the 
will  void  as  to  Georglana  Needham. 

Laws  1889,  §  21,  p.  98,  Probate  Code; 
Winslow  V.  Kimball,  25  Me.  498 ;  Jackson  ▼. 
Woods,  1  Johns.  Cas.  168 ;  Jackson  v.  Dur- 
land,  2  Johns.  Cas.  814. 

Messrs.  Strin^^r  ft  SeynkouPf  for  re- 
spondents : 

All  persons,  except  as  hereinafter  provided, 
having  the  power  and  faculty  to  perceive, 
and  of  making  known  their  perceptions  to 
others,  may  be  witnesses. 

Gen.  Stat.  1878,  chap.  78,  §  7. 

Husband  and  wife  are  now  made  witnesses 
for  and  against  each  other. 

Wilson  V.    Wilson,  48  Minn.  898. 

No  question  is  raised  here  by  contestants 
but  that  E.  Z.  Needham  testified  with  the  per- 
mission of  his  wife.  Mrs.  Needham  was  in 
court  and  failed  to  object  to  Mr.  Needham 's 
22  L.  R.  A. 


80  testifying,  but  her  consent  was  given  when 
she,  through  her  attorney,  called  on  him  aa 
a  witness. 

Wolf&rd  V.  Famham,  44   Minn.  159. 

The  mere  fact  that  a  husband  is  a  legatee 
in  a  will  does  not  disqualify  the  wife  from, 
being  a  competent  witness  to  its  execution. 

Hawkins  v.  Hawkins,  54  Iowa,  448 ;  Bateg^ 
V.  Officer,  70  Iowa,  848. 

MaxtoeU  v.  HiU,  89  Tcnn.  584,  holds  that  a 
witness  to  a  will,  who  becomes  heir  to  the 
devisee  upon  the  latter's  death,  intestate* 
after  the  death  of  the  testatrix,  is  not  "*  in- 
terested in  the  devise**  within  the  meanin^^ 
of  the  Code  of  Tennessee,  section  3008,  which 
provided  that  wills  shall  be  subscribed  bv  at 
least  two  witnesses,  "neither  of  whom  is  in* 
terested  in  the  devise.  * 

VanderburKh»  J.,  delivered  the  opinioa 
of  the  court : 

The  will  in  Question  here  contains  a  legacy 
to  Georglana  Needham,  estimated  by  the  tes- 
tator at  about  $400,  and  it  was  attested  by 
two  witnesses,  one  of  which  was  E.  Z.  Need- 
ham, who  is  and  was  at  the  time  of  such  at* 
testation  the  husband  of  Georglana.  Mrs. 
Needham  is  the  proponent  of  the  will,  and 
in  the  probate  court  objection  was  made  by 
the  contestants,  appellants  here,  to  the  al- 
lowance and  probate  of  the  will  on  the  ground 
that  the  husband  of  the  proponent  E.  Z. 
Needham  was  not  a  competent  witness  to  the 
will.  The  action  of  the  probate  court,  allow- 
ing the  will,  having  been  affirmed  by  the 
district  court,  the  case  is  brought  here  on  ap- 
peal from  the  jud^uient  of  Uie  last-named 
court. 

1.  Tlie  first  question  presented  involves  the 
competency  of  the  attesting  witness  £.  Z. 
Needham.  Undoubtedly  he  must  have  been 
a  competent  witness  at  the  time  of  the  exe- 
cution of  the  will.  This  is  the  eslublished 
doctrine  of  the  common- law  authorities,  from 
the  case  of  Holdfcut  v.  Dowsing,  2  Strange, 
1258,  down  to  the  present  time  (1  Redf. 
Wills,  258;  2  Greenl.  Ev.  par.  691 ;  MorHtl 
V.  MarnU,  58  Vt.  78,  88  Am.  Rep.  659)  ;  and 
it  is  clearly  recognized  in  our  statute  {Pro- 
bate Code,  chap.  2,  $  19),  which  requires 
that  a  will  shall  be  attested  and  subscribed 
in  the  testator's  presence  by  two  or  more  com- 
petent witnesses.  But,  if  competent  at  the 
time  of  the  execution  of  the  will,  their  sub- 
sequent incompetency,  from  whatever  cause 
it  arises,  shall  not  prevent  the  probate  and 
allowance  of  the  will,  if  it  is  otherwise  sat- 
isfactorily proven.  The  appellants,  how- 
ever, contend  that  the  attesting  witnessea 
must  be  such  as  would  be  competent  under 
the  common-law  rule,  and  that  they  are  im- 
pliedly not  Included  in  the  definition  of 
"witness"  (Gen.  Stat.  chap.  78,  §  6),  be- 
cause their  competency  is  to  be  determined 
as  of  the  time  of  the  attestation,  and  not  aa 
of  the  time  when  they  may  be  called  to  tes- 
tify on  the  probate  of  the  will.  But  thia 
construction  cannot  be  upheld.  The  casea 
from  Massachusetts  are  not  in  point,  because 
there  the  statutes  removing  the  objection  to 
the  competency  of  witnesses  on  the  ground 
of  interest  and  of  the  relation  of  husband  and 
wife  are  expressly  declared  not  to  apply  te 
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attesting  witnesses  to  a  will.  SuUiran  ▼. 
Sullivan,  106  Mass.  478,  8  Am.  Rep.  356. 
The  question  of  the  competency  of  sach  wit- 
nesses in  this  state  is  determined  by  the  stat- 
ute. Gen.  Stat.  chap.  78,  §§  6,  7,  0,  10. 
An  attesting  witness  is  competent,  if  he  be 
one  who  would  at  the  same  time  be  competent 
to  testify  in  court  to  the  facts  which  he  at- 
tests ;  and  so  the  courts  hold.  Thus  in  Jen- 
kins y.  Dawes,  115  Mass.  601,  an  attesting 
witness  is  declared  to  be  one  who  at  the  time 
of  the  attestation  would  be  competent  to  tes- 
tify ;  and  in  M</rrill  y.  MorriU,  68  Vt.  78,  88 
Am.  Hep.  659,  **  competency  to  testify  must 
exist  at  the  time  of  the  attestation.  The  at- 
testation contemplated  the  subsequent  testi- 
mony to  the  facts  attested  when  the  will 
should  be  proved.  The  incompetency  of  the 
husband  or  wife  to  testify  where  either  was 
an  interested  party  at  the  common  law  arose 
out  of  the  unity  of  interest  and  of  personal 
relations.  This  unity  of  interest  may  be 
removed,  and  yet,  owing^  to  the  unity  and 
confidential  nature  of  their  personal  rela- 
tions, the  common-law  rule  in  respect  to  com- 
petency remains,  on  grounds  of  public  policy. 
Zucaa  V.  Brooke,  85  U.  8.  18  Wall.  458,  31 
L.  ed.  783 ;  Qiddinge  y.  Targeon,  58  Vt.  110. 
It  is  conceded  that  the  unity  of  interest,  so 
far  as  relates  to  property,  has  been  done  away 
with  by  statute  (Wile<m  v.  Wilson,  43  Minn. 
400),  and  the  general  disqualification  to  tes- 
tify on  the  CTound  of  interest  is  removed  by 
Gen.  Stat, "chap.  78,  §7;  but  it  is  denied 
that  the  statute  has  removed  the  general  in- 
competency growing  out  of  the  marriage  re- 
lation. But  the  only  limitation  upon  the 
competency  of  either  is  found  in  section  10, 
which  provides  that  neither  party  shall  be 
examined  without  the  consent  of  the  other. 
They  are  not  thereby  made  incompetent  wit- 
nesses, nor  are  they  to  be  classed  as  such, 
though  their  right  to  be  examined  is  con- 
tingent upon  the  consent  of  that  one  for  or 
against  whom  the  witness  ma^  be  offered. 
It  does  not  follow  that  a  married  person  is 
incompetent  to  attest  a  will  because  the  hus- 
band or  wife  of  such  person  is  a  beneficiary 
under  the  will.  He  can  only  become  incom- 
petent in  a  single  contingency,  and  that  is, 
in  case  such  interested  party  shall  become  a 
contestant  on  the  subsequent  probate  of  the 
will.  If  the  latter  be  not  a  contesting  party, 
he  is  in  no  position  to  raise  the  objection, 
and  he  may  not  choose  tu  do  it  if  he  is ;  and 
if  he  be  one  of  the  proponents,  he  thereby 
consents  to  the  testimony  of  the  attesting 
witnesses.  The  contingency  which  would 
make  him  incompetent  may  never  arise,  and 


if  it  does,  it  must  be  deemed  to  artse  subse- 
quent to  the  act  of  attestation.  In  the  case 
at  bar,  then,  what  evidence  is  there  that  the 
witness  is  incompetent?  The  wife  is  propon- 
ent, and  offers  to  examine  her  husband  as  a 
witness.  Ho  question,  therefore,  in  respect 
to  his  competency  is  raised.  Incompetency 
in  a  witness  is  not  presumed,  and  the  ques- 
tion is  to  be  determined  when  the  offer  to  ex- 
amine the  witness  is  made,  and  then  the  facts 
are  to  be  ascertained  by  the  court.  The  wit- 
ness is  not  shown  to  be  incompetent  in  this 
case,  and  his  evidence  on  the  probate  of  the 
will  was  properly  received.  In  Tilloteon  v. 
Prichard,  60  Vt.  107,  it  is  held  that  the  wife 
of  the  grantor  in  a  Minnesota  deed  was  a 
competent  attesting  witness  thereto,  under 
the  provisions  of  the  statute  we  have  been 
considering,  and  the  court  says  *'that  she  was 
a  competent  witness,  and  mieht  be  examined 
with  the  consent  of  her  husband,''  and  also 
held,  as  we  do,  that  the  plaintiff,  by  offer- 
ing the  deed  in  evidence,  consented  to  her 
being  a  witness. 

2.  The  appellant  also  contends  that  if  the 
husband  be  a  competent  witness,  then  the 
legacy  to  his  wife  should  be  held  void  under 
the  statute  which  annuls  beneficial  devisees, 
etc.,  to  a  subscribing  witness  on  account  of 
the  marital  relation.  But  there  is  nothing 
in  this  point.  The  husband  has  no  direct  or 
certain  interest  in  the  legacy  to  his  wife.  It 
is  absolutely  hers  in  her  own  right,  and  free 
from  his  control.  Gen.  Stat.  chap.  69 ;  Wil- 
son v.  Wilson,  supra.  The  only  devises  or 
legacies  which  the  statute  annuls  are  those 
made  to  subscribing  witnesses,  which  clearly 
does  not  apply  to  l£e  husband  or  wife  of  the 
legatee.  In  England,  where  husband  and 
wife  are  competent  witnesses  (Taylor,  Ev. 
pp.  1145,  1147),  the  statute  has  gone  further 
(1  Vict.  chap.  26,  §  15),  and  also  avoids 
gifts,  legacies,  and  devises  to  the  husband 
or  wife  of  an  attesting  witness.  It  could 
not  be  done  without  the  statute.  This  legis- 
lation assumes  both  the  competency  of  the 
witnesses  and  that  they  had  no  interest  in  the 
legacies  which  would  have  made  the  same 
void  without  the  aid  of  legislation  to  that 
effect.  The  construction  we  have  adopted  is 
in  conformity  with  the  spirit  of  modem  leg- 
islation on  the  general  subject  of  the  rights 
of  husband  and  wife,  and  the  practical  re- 
sults will  no  doubt  be  no  more  serious  than 
in  the  case  of  parents  or  children,  who  may 
unquestionably  attest  deeds  and  wills  for 
each  other.  1  Alb.  L.  J.  246.  It  is  a  matter 
largely  for  the  judgment  of  the  legislature. 

Judgment  affirmed. 


TEXAS  SUPREME  COURT. 


QUEEN  INSURANCE  CO.  et  al.,  Plffs.  in 
Err., 

V, 

STATE  of  Texas. 

'  ( Tex ) 

1*    A  eombiaation  of  insiirance  eompa- 


nies  to  establish  unifomi  rates  of  In- 
sunuioe  and  of  afrents*  commissions  is  uot  ille- 
gal under  the  Texas  Anti-trust  Law  of  March  90, 
1889,  probibltinff  trusts  for  restrictions  in  trade 
or  the  production,  price,  or  rates  of  transporta- 
tion for  commodities  or  articles  of  commerce, 
since  a  contract  of  Insurance  is  not  **trade**  nor 
is  it  an  **articleof  commerce"  or  a -'^commodity." 


NOTB.— In  connection  with  the  elaborate  review 
of  the  anti-trust  legislation  in  tlie  above  case,  see 
State  ▼.  Pbipps  (Kan.)  IS  Lb  B.  A.  657,  whioh  held 
22L.aA. 


that  a  combination  of  insurance!  companies  wa^ 
within  the  prohibition  of  tbastatute. 


348. 
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Texas  Sttpreme  Court. 


Dec, 


S.  The  words  "reBirietioBS  In  trade*' In 
an  anti-trust  law  maJhing  sncli  restric- 
tions a  felony  punishable  with  heav^y  penal- 
ties, by  fine  or  imprisonment,  cannot  be  con- 
strued to  include  all  contracts  which  in  any  sense 
restrict  trade,  but  are  limited  to  combinations 
such  as  those  between  producers  or  dealers  to 
limit  production  or  supply  of  an  article  and  thus 
acquire  a  monopoly  of  it  and  then  unreasonably 
enhance  prices,  or  tJiose  quasi  public  corpora- 
tions which  mififht  be  disabled  by  the  combina- 
tion from  performing  duty  to  the  public. 

Z*  It  is  not  iUeg^al  at  eommon  law  for  in- 
surance companies  to  make  a  combination  to 
establish  uniform  rates  of  Insurance  and  of  com- 
missions to  airents. 

(December  14, 1808J 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Third  Supreme  Judicial  District  to  re- 
view a  judgment  aflQrming  a  judgment  of  the 
District  Court  for  Travis  Countv  in  favor  of 
the  state  in  a  proceeding  to  enjoin  an  alleged 
illegal  combination  between  defendants  to  fix 
rates  and  agents'  fees,  and  to  prohibit  defend- 
ants from  doing  any  additional  business  in  the 
state.    Reverged, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Leake*  Henry*  Miller  A 
Reeves,  for  plaintiffs  in  error: 

There  is  nothing  in  the  statute  that  tends  in 
the  slightest  degree  to  indicate  that  any  strained 
or  unnatural  meaning  is  intended  to  be  given 
to  the  words  used. 

The '  arrangement  aod  collocation  of  the 
words  plainly  show  that  they  are  to  be  under- 
stood in  their  ordinary  sense  and  signification. 
The  only  two  words  used  in  the  statute,  which 
it  would  appear  from  the  allegations  of  the  pe- 
tition are  relied  upon  to  cover,  or  apply  to,  the 
business  of  fire  insurance,  are,  ''commerce" 
and  "commodities."  The  business  carried  on 
by  fire  insurance  companies  is  neither  one  nor 
tiie  other. 

Paul  V.  Virginia,  75  U.  S.  8  Wall.  168,  19 
L.  ed.  367;  State  v.  Henke,  19  Mo.  226;  Bar- 
nett  V.  Powell,  Litt.  Sel.  Cas.  409:  Fleckner  v. 
Bank  of  United  States,  21 U.  8. 8  Whett.  888,  6 
L.  ed.  631.  See  Black,  Law  Diet  Commodity; 
Engelking  v.  VonWamei,  26  Tex.  469. 

The  first  clause  of  the  act  prohibiting  com- 
binations for  the  restriction  of  trade  is  wholly 
inoperative,  because  it  does  not  specif v  what 
acts  or  conduct  shall  constitute  '* restrictions  in 
trade." 

Wolff  V.  State,  6  Tex.  App.  195;  Johnson  v. 
State,  4  Tex.  App.  63;  Sogers  v.  State,  n  Tex. 
App.  400;  Alexander  v.  State,  29  Tex.  495; 
WiJlson,  Criminal  Forms,  pp.  226,  227. 

The  words,  "restraint  of  trade,"  are  univer- 
sally limited  to  such  restrictions  as  harmfully 
affect  the  public  interest. 

Oregon  Steam  Nav,  Co.  v.  Winsor,  87  U.  8.  20 
Wall.  68,  22  L.  ed.  818.  See  Bishop,  Cont. 
g§  514, 616, 518, 523;  Alger  v.  Thaeh^,  19  Pick. 
51,  31  Am.  Dec.  119;  Pike  v.  Tlu>mas,  4  Bibb, 
486,  7  Am.  Dec.  741,  and  note;  Craft  v.  Mc- 
Conoughg,79  111.  346, 22  Am.  Rep.  171.  See  also 
Palmer  v.  Stebbins,  3  Pick.  188, 15  Am.  Dec. 
204;  Greenhood,  Pub.  Pol.  648.  666.  667; 
Ladd  V.  Southern  Cotton  Press  d  Mfg,  Co.  53 
Tex.  172;  Cooley,  Torts,  a  278;  Tiedeman,  Pol. 
S2  L.  R.  A. 


Powers,  p.  226;  Koefiler  t.  Feuerhaeher,  2  Mo 
App.  11. 

The  word  ''trade,"  as  used  in  the  first  clause, 
as  well  as  when  considered  in  respect  to  the 
subsequent  clauses,  must  be  given  its  ordinary 
meaning. 

The  obvious  and  most  usual  sense  in  which 
the  word  ''trade"  is  employed  is  to  express 
traffic,  exchange,  and  dealing. 

Higginson  v.  Pomeroy^  11  Mass.  112;  May 
V.  Rice,  101  U.  8.  237,  25  L.  ed.  769. 

The  act  is  void  under  section  66,  article  B. 
of  the  State  Constitution,  which  provides  that 
"the  legislature  shall  not,  except  as  otherwise 
provid^  in  this  constitution,  pass  any  local  or 
special  law  regulating  labor,  trade,  mining  or 
manufacturing." 

Ex  parte  Westerjield,  66  Cal.  660. 

The  13th  section  of  the  Act,  which  excepts 
from  its  provisions,  "agricultural  products  or 
livestock  while  in  the  nands  of  the  producer 
or  raiser"  renders  it  obnoxious  not  only  to  the 
express  denunciation  of  our  Bill  of  Rights  and 
the  14th  Amendment  of  the  Constitution  of 
the  United  States,  but  also  to  the  fundamental 
principles — the  very  genius  of  free  institutions 
—in  which  our  whole  system  of  government 
inheres. 

Absolute  equality  of  right  In  the  same  things 
is  the  only  due  course  of  law  of  the  land. 

See  Janes  v.  Reynolds,  2  Tex.  261;  Bank  of 
the  State  v.  Cooper,  2  Ye^.  699.  24  Am.  Dec. 
617,  and  note;  WaUy  v.  Kennedy,  2Terg.  664, 
24  Am.  Dec.  611;  Hewitt  v.  State,  26  Tex.  722; 
Dillingham  v.  Putnam  (Tex.)  June  24,  1890. 

Many  of  the  cases,  both  state  and  federal, 
base  their  doctrine,  with  unanswerable  force, 
not  upon  express  limitations  found  in  the  writ- 
ten constitution  of  the  state,  but  upon  the 
great,  inherited  rights  of  the  American  people 
upon  which  their  written  constitutions  are 
founded,  and  which,  alone,  give  assurance  of 
the  permanency  of  their  freedom. 

Citizens  Sav.  db  Loan  Ajsso,  v.  Topeka,  87  U. 
8.  20  WalL  666,  22  L.  ed.  455;  LewU  v.  WM, 
8  Me.  820;  Holden  v.  James,  11  Mass.  896,  6 
Am.  Dec.  174;  Simonds  v.  &monds,  108  Mass. 
572,  4  Am.  Rep.  676;  Millett  v.  People,  117  111. 
294, 67  Am.  Rep.  869;  Baggt^s  App.  48  Pa.  512. 
82  Am.  Dec.  583;  Durkeev.  Janenille,  28  Wis. 
464,  9  Am.  Rep.  600;  People  v.  ffurUmi,  24 
Mich.  44,  9  Am.  Rep.  108;  State  v.  OoodwiU, 
6  L.  R  A.  621,  88  W.  Va.  179;  State  v.  Fire 
Creek  Coal  <6  (X  <^.  6  L.  R.  A.  859. 83  W.Ya. 
188;  Oodcharles  v.  Wigeman^  113  Pa.  431; 
Wilder  v.  Chicago  db  W.  M,  R.  Go.  70  M^ch. 
882;  People  t.  Detroit  (Mich.)  June  8,  1888; 
iMSsen  County  v.  Cone,  72  Cal.  887;  Qrand 
Rapids  Chair  Co.  v.  Runnels,  77  Mich.  104; 
JanesvUle  v.  Carpenter,  8  L.  R.  A.  808. 77  Wis. 
288;  Cordon  v.  Winchester  Bldg.  Asso.  12  Bush, 
110,  23  Am.  Rep.  718;  Ragio  v.  State,  86Tenn. 
272;  Shreveport  v.  Levy,  26  La.  Ann.  671,  21 
Am.  Rep.  553. 

The  powers  sought  to  be  exercised  by  the 
state  in  the  statute  under  consideration  are 
clearly  within  the  prohibition  of  the  14th 
Amendment. 

Strauder  v.  West  Virginia,  100  U.  8.  808, 25 
L.  ed.  664;  Dent  v.  West  Virginia,  129  U.  6. 
114,  82 L.  ed.  628;  Virginia^.  Rives,  100  U.  8. 
818,  318,  25  L.  ed.  669;  Ex  parte  Virginia.  100 
U.  S.  839,  25  L.  ed.  676;  BarHery.  ConnoUy, 
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118  U.  8.  37.  28  L.  ed.  923;  Tick  Wo  t;  Bop- 
kins,  118  U.  8.  356,  80  L.  ed.  220.  See  also 
U.  8.  Const.  14th  AmeiiA.\  Dillingham  y.  Put- 
nam^ Janes  y.  Reynolds,  Hemtt  y.  State,  Bank 
of  the  State  y.  Cooper,  Wafly  y.  Kennedy, 
Citiuns  Sav.  A  Loan  Asso.  y.  Topeka,  Bolden 
y.  James,  Letns  y.  Webb,  Simonds  y.  Simonds, 
MUUtt  V.  People,  Baggs's  App,  Durkee  y. 
JanesviUe,  People  y.  Stirlbut,  State  y.  Good- 
will, State  Y,  Fire  Creek  Coal  A  G.  Co.^od- 
Charles  y.  Wigeman,  Wilder  y.  Chicago  <fc  W,  M, 
R,  Co.,  Peo^y.  Detroit,  Grand  Rapids  Chair 
Co.  y.  Runnels,  JanestiUe  y.  Carpenter,  Gor- 
don Y.Winchester  Bldg,  AjMO,,Ragio  y.  State, 
Shreveport  y.  Levy,  and  Ex  parte  WesteHield, 
supra;  Park  y.  Detroit  Free  Press  Co.  1  L.  R. 
A.  599,  72  Mich.  660;  Pearson  y.  Portland,  69 
Me.  278.  81  Am.  Rep.  276;  South  d:  North  Ala. 
R.  Co.  y.  Morris,  65  Ala.  198;  Chicago,  St.  L. 
dt  N.  0.  R.  Co.  y.  Moss,  60  Miss.  641. 

The  court  erred  in  holding  that  the  petition 
set  out  a  good  cause  of  action  at  common  law. 
and  that  me  state,  by  its  attorney-general,  had 
the  right  to  prosecute  the  same. 

State  y.  Farmers  Loan  db  T.  Co.  81  Tex. 
580;  United  States  y.  San  Jacinto  Tin  Co.  125 
U.  8.  273,  31  L.  ed.  747;  Atty-Gen.  y.  Tudcn^ 
Ice  Co.  104  Mass.  244.  6  Am.  Rep.  227;  George- 
town V.  Alexandria  Canal  Co.  87  U.  8. 12  Pet. 
91.  9  L.  ed.  1012;  Atty-Gen.  y.  Salem,  108 
Mass.  138:  State  y.  Schweicka/rdt  (Mo.)  87  Am. 
&  Eng.  Corp.  Cas.  550;  Atty-Gen.  y.  Utica  Ins. 
Co.  2  Johns.  Ch.  371,  1  L.  ed.  412;  People  y. 
Albany  d  S.  R.  Co.  57  N.  Y.  161. 

The  court  erred  in  rendering  Judgment 
against  the  defendants,  enjoining  them  from 
carrying  out  their  agreement,  not  to  pa^  the 
local  agents  more  than  15  per  cent  commissions, 
and  not  to  place  their  business  in  the  hands  of 
any  agent  who  should  demand  and  receiye 
more  than  said  amount  of  commission  from 
any  other  company,  because  said  agreement  is 
not  against  the  public  inleresr,  but.  on  the  con- 
trary, is  in  accord  therewith,  as  its  tendency 
would  necessarily  be  towards  the  reduction  of 
rates  of  insurance  charged  the  public,  through 
the  lessening  of  the  expenses  of  the  business. 

Deh  y.  Wlnfree,  80  Tex.  400;  Ladd  y.  Sauihr 
ern  Cotton  Press  d  Mfg.  Co.  53  Tex.  172;  Tiede- 
man.  Pol.  Powers,  p.  226;  Cooley,  Torts,  p. 
278;  Greenhood.  Pub.  Pol.  648;  Koehler  y. 
Feuerbacher,  2  Mo.  App.  11;  Mogul  S.  S.Co.  y. 
McGregor  [1892]  A.  C.  25,  affirmed  in  84  Cent. 
L.  J.  169. 

The  combination  charged  against  defendants, 
and  the  acts  alleged  to  haye  been  committed  in 
pursuance  thereof,  namely,  the  attempt  to  fix 
a  uniform  late  of  commission  to  be  paid  to  so- 
liciting agents,  do  not  create  or  tend  to  create, 
or  carry  out,  restrictions  in  trade;  because,  in- 
stead of  working  a  public  injury — as  all  con- 
tracts respecting  traae  must  do.  m  order  to  be 
an  illegal  restriction  thereof— the  necessary 
tendency  and  result  of  this  reduction  of  expenses 
with  respect  to  agents  must  be  to  promote  the 

Sublic  interest  by  cheapening  the  cost  of  in- 
emnity  against  loss  by  fire  to  me  great  body  of 
the  people  of  the  state. 

l,add  y.  Southern  Cotton  Press  d  Mfg.  Co. 
and  DeU  y.  Winfree,  supra;  Tiedeman.  Pol. 
Powers,  226;  Greenhood,  Pub.  Pol.  648;  Koeh- 
ler V.  Feuerbacher^  supra;  Oregon  Steam  Nav. 
Co.  y.  Winsor,  87  U.  8.  20  Wall.  68,  22  L.  ed. 
22  Ii.R.  A. 


818;  Bishop,  Cont.  §§  514,  516.  518.  628; 
Cooley.  Torts,  p.  278;  Craft  y.  McConoughy, 
79  111.  346,  22  Am.  Rep.  171;  Alger  v.  Thacher, 
19  Pick.  51.  81  Am.  Dec.  119;  Pike  v.  Thomas. 
4  Bibb,  486,  7  Am.  Dec.  741,  and  note.  , 

Messrs.  Charles  A.CvLlherBon.Atty-Gen.. 
and  Frank  Andrews,  ^M^  Atty-Gen.,  for 
the  State: 

The  petition  set  forth  a  good  cause  of  action 
against  the  defendants  and  the  attorney-gen- 
eral had  the  authority  and  it  was  his  duty  un- 
der the  constitution  and  laws  of  this  state  to 
Institute  and  maintain  the  action  in  behalf  of 
the  state  and  the  court  did  not  err  in  so  hold- 


ing. 
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lonst.  1876.  art.  4,  §'22;  Rey.  Stat.  art.  2806; 
State  y. Farmers  Loan  d'T.  Co.9l  Tex.  ^^0;Gulf, 
C.  d  S.  F.  R.  Co.  y.  State,  1  L.  R.  A.  849,  2 
Inters.  Com.  Rep.  885,  73  Tex.  404;  United 
States  y.  San  Jacinto  Tin  Co.  125  U.  8.  278- 
279,  81 L.  ed.  747,  748;  United  States  v.  Union 
Pac.  R.  Co.  98  V.  B.  569,  25  L.  ed.  143;  Unit^ 
ed  States  y.  Throckmorton,  98  U.  8.  71,  25  L. 
ed.  97 ;  Gilman,  C.  dS.  R.  Co.  y.  KeUy,  77  111. 
426;  People  y.  Stanford,  2  L.  R.  A.  92.  77CaL 
860;  People  y.  Miner,  2  Lans.  898;  Atty-Gen, 
y.  Chicago  d  y.  W.  R.  Co.  85  Wis.  425;  Atty- 
Gen.  y.  Tudor  Ice  Co.  104  Mass.  237,  6  Am.; 
Rep.  227;  Atty-Gen.  y.  Utica  Ins.  Co.  2  Johns. 
Ch.  371,  1  L.  ed.  412;  People  y.  Utica  Ins.  Co.^ 
15  Johns.  358,  8  Am.  Dec.  243;  Cook,  Stock 
&  Stockholders,  g  87;  Green's  Brice/  Ultra 
Vires,  8d  ed.  pp.  708,  709.  i 

The  court  did  not  err  in  rendering  judgment 
against  defendants  enjoining  them  from  carry-! 
ing  out  their  agreement  to  fix,  regulate,  and 
control  the  rates  of  commission  to  be  paid  to 
fire  insurance  agents  for  their  labor  In  this 
state,  and  the  eyidence  conclusiyely  sustains 
the  finding  of  the  court  that  such  combina* 
tions  existed, and  that  the  same  created  a  monop*! 
oly  and  preyented  free  and  unrestricted  com-; 
petition  in  the  labor,  occupation,  and  profession 
of  fire  insurance  agents  in  the  insurance  busi- 
ness in  the  state  of  Texas.  | 

Const,  art.  1,  §§  3. 17,  26;  More  y.  Bennett, 
15  L.  R.  A.  861,  140  111.  69;  People  y.  Ftsher, 
14  Wend.  9,  28  Am.  Dec.  501;  Rex  y.  Mawbey, 
6  T.  R.  619;  Eilton  y.  Eckersley,  6  El.  &  BL 
47.  I 

Private  corporations  created  by  the  legisla- 
ture or  under  its  authority  may  lose  their  fran- 
chises by  misuser  or  non  user  of  them,  and  the 
same  may  be  resumed  by  the  government  un* 
der  a  Judicial  judgment  upon  a  quo  warranto 
to  ascertain  and  enforce  a  forfeiture.  This  is 
the  common  law  of  the  land  and  is  a  tacit 
condition  annexed  to  the  creation  of  every  such 
corporation;  and  the  combination  and  monop- 
oly alleged  and  proyed  in  this  case  is  such  a 
misuser  as  would  warrant  the  state  in  restrain- 
ing the  combination  and  resuming  the  fran- 
chises, such  combination  and  monopoly  being 
against  the  public  policy  of  this  state.  , 

Const,  art.  1,  §§  8,  17,  26;  Act,  March  80, 
1889;  GvJf,  C.  d  S.  F.  R  Co.  y.  State,  supra; 
Texas  Standard  Cotton  Oil  Co.  y.  Adoue,  15 
L.  R.  A.  598,  83  Tex.  650;  Brenham  y.  Bren- 
ham  Water  Co.  67  Tex.  ^;  1  Bl.  Com.  p.  153; 
Scranton  Electric  Light  d  E.  Co*s  App.  1  L. 
R.  A.  285,  122  Pa.  154;  PeopU  v.  Bristol  d  B. 
Turnp.  Road,  23  Wend.  236;  Slee  v.  Bloom,  5 
Johns.  Ch.  866.  1  L.  ed.  1111;  WardY.  Far* 
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%M,  97  III  598;  People  t.  Dtspemary  A  Hot- 
vital  Soc.  of  Women's  Inst,  of  New  York,  7 
Lans.  806;  New  York  v.  Twenty  third  Street 
B.  Co.  118  N.  Y.819;  Terrett  v.  Taylor,  13  U. 
8.  9  Cranch,  62,  8  L.  ed.  653;  8  Kent,  Coid.  p. 
812;  Chicago  L,  Ins,  Co,  v.  Needles,  113  U.  8. 
574. 28  L.  ed.  1084;  Com.  v.  Farmers  A  M.  Bank, 
21  Pick.  542,  82  Am.  Dec.  290:  Ang.  &  A. 
Priv.  Corp.  ^  774  ;  Waterman.  Corp.  §§  427. 
1024;  Taylor,  Priv.  Corp.  g§  287, 457, 469;  Pitts- 
burgh, a  <fc  8t,  L.  E,  Co.  V.  Keokuk  d  H.- 
Bridge  Co.  181  U.  8.  884.  28  L.  ed.  161;  8taU 
V.  Milwaukee,  L.  8.  d  W.  B.  Co.  45  Wis.  590; 
Chesapeake  dt  0.  Canal  Co.  v.  Baltimore  dbO.R. 
Co.  4  Gill  &  J.  121;  Northwestern  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  8.  666.  24  L.  ed. 
1038;  Christ  Church  v.  Philadelphia  County,  65 
U.  8.  24  How.  301,  16  L.  ed.  604;  Tu4iker  v. 
Ferguson,  89  U.  8.  22  Wall.  527.  22  L.  ed.  805; 
West  Wisconsin  R.  Co.  v.  Trempealeau  County 
Suprs.  93  U.  8.  595.  23  L.  ed.  814;  National 
Bank  of  Genesee  v.  Whitney,  103  U.  8.  102,  26 
L.  ed.  444;  Peoples.  Palmer,  109  N.  Y.  110; 
Richardson  v.  Buhl,  6  L.  R.  A.  467,  77  Mich. 
682;  Butchers  Union  8.  H.  d  L.  8.  L.  Co.  v. 
Crescent  City  L.  8.  L.  d  8.  H  Co.  Ill  U.  8. 
761,  28  L.  ed.  588;  Alter  v.  Thacher,  19  Pick. 
51,  81  Am.  Dec.  121;  Anderson  v.  Jett,  6  L. 
R.  A.  390.  89  Ky.  875;  State  v.  QoodwiU,  6L. 
R.  A.  621,  88  W;  Va.  179;  Charles  River  Bridge 
Proprj.  Y.  Warren  Bridge  Proprs.  86  U.  8.  11 
Pet.  507,  9  L.  ed.  808;  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.  68  Pa.  178,  8  Am.  Rep.  159; 
Stewart  v.  Erie  d  W.  Tramp.  Co.  17  MIdd. 
895;  India  Bagging  Asso.  v.  Koek,  14  La.  Add. 
164;  Coltes  V.  Trow  City  Directory  Co.  11  Hud, 
897;  Messenger  v.  Pennsylvania  R.  Co.  87  N. 
J.  L.  536,  18  Am.  Rep.  764;  Central  R  Co.  v. 
Collins,  40  Ga.  582;  Craft  y.  McConoughy,  79 
111.  346.  22  Am.  Rep.  171;  Central  Ohio  Salt 
Co.  V.  Guthrie,  35  Ohio  8t.  672;  People  v.  Kane, 
4  DeDio,  532;  Stanton  v.  Allen,  5Deiiio,  434, 
99  Am.  Dec.  282;  Saratoga  County  Bank  v. 
King,  44  N,  Y.  87;  Fisher  v.  Bush,  35  Hun, 
641;  People  v.  North  River  Sugar  Ref.  Co.  2 
L.  R.  A.  33,  22  Abb.  N.  C.  164;  King  v.  Jour- 
neymen Tailors  of  Cambridge,  8  Mod.  11;  Am. 
Law  Review  for  August,  1888,  Trusts,  by  D, 
M.  Mickey,  Esq. 

The  Act  of  March  80,  1889,  to  defiDe  trusts 
and  provide  for  punishments  aud  peoalties  of 
corporatioDS,  persoDs.  firms,  aDd  associations 
of  persons  connected  with  them,  and  to  pro- 
mote free  competition  in  the  state  of  Texas, 
Includes  within  its  terms  and  intendment  every 
trust,  combination  and  illegal  conspiracy  or 
other  agreement  in  restraint  of  trade,  and  was 
intended  to  apply,  and  does  apply,  to  every 
nature  of  trust,  in  whatsoever  business,  occu- 
pation, or  profession  the  same  may  be  formed. 

Act  of  March  30, 1889,  Gen.  Laws,  21st  Leg. 

g.  141;  Tex.  Const,  art.  1,  §  26;  Sutherland, 
tat.  Constr.  ^  234,  240  et  seq.;  1  Kent,  Com. 
461;  Anderson,  Law  Diet."  title,  Commerce; 
Welton  V.  Missouri,  91  U.  8.  280,  23  L.  ed. 
849;  Webber  v.  Virfinia,  103  U.  8.  350,  26  L. 
ed.  567;  Walling  v.  Michigan,  116  U.  8.  454, 
29  L.  ed.  698;  Robbins  v.  Sfielby  County 
Tax.  Hist.  120  U.  8.  497,  30  L.  ed.  697, 
1  Inters.  Com.  Rep.  45;  Anderson,  Law 
Diet,  title,  0?mm(Mfi^yy  Webster's  International 
Diet.  ed.  1890;  Com.  v.  Lancaster  Sav.  Bank, 
128  Mass.  496;  Connecticut  MiU.  L.  Ins.  Co. 
£2  L  R.  A. 


V.  Com.  133  Mass.  163;  Oleason  v.  McKay,  184 
Mass.  424;  Portland  Bank  v.  ApUurrp,  12  Mass. 
252;  Provident  Inst,  for  Savings  v.  Massachu- 
setts, 73  U.  8.  6  Wall.  624,  18  L.  ed.  911; 
Weston  U.  Tdeg.  Co.  v.  Seay,  182  U.  8.  478, 
33  L.  ed.  409.  and  cases  cited;  Anderson's  Law 
Diet,  title,  Trade;  The  Nymph,  1  Sumn.  516; 
Paul  V.  Virginia,  75  U.  8.  8  Wall.  188,  19  L. 
ed.  861. 

The  Act  of  March  80, 1889.  defining  and  pro- 
hibiting trusts  is  not  rendered  unconstitutional 
because  of  the  exception  in  the  thirteenth  section 
thereof,  because  the  said  Act  applies  equally  to 
all  persons  and  classes  of  persons  in  the  same 
conditions  and  circumstances;  and  that  court 
should  never  declare  unconstitutional  and  void 
any  statute  which  has  received  sanction  of 
the  co-ordinate  legislative  and  executive  de- 
partments of  the  government,  unless  there  is 
an  irreconcilable  conflict  between  such  statute 
and  the  organic  law  of  the  state. 

Const.  1876,  art.  8,  §  1,  art.  7,  §  7;  Const. 
1845,  art.  8,  §  27;  Const.  1869,  art.  12.  §  19; 
Gen.  Laws  18iB7,  p.  132;  Gen.  Laws  1881,  p. 
113;  Penal  Code,  art  186;  Penal  Code,  arte. 
318,  819;  BeU  v.  StaU,  28  Tex.  App.  96;  Ex 
jparU  BeU,  24  Tex.  App.  428;  Goldsticker  v. 
Ford,  62  Tex.  885;  Ex  parts  Sundstrom,  25 
Tex.  App.  188,  and  cases  cited;  Dillingham  y. 
Putnam  (Tex.)  June  24,  1890;  Gulf,  C.  d  8. 
F.  R.  Co.  V.  mUs  (Tex.)  17  L.  R.  A.  286. 
49  Am.  &  Eng.  R.  R.  Cas.  509;  Pacific  Exp. 
Co.  V.  Seibert,  142  U.  8.  839,  85  L.  ed.  1036; 
Charlotte,  C.  d  A.  R.  Co.  v.  Gibbes,  142  U.  a 
886.  36  L.  ed.  1052;  Wheelers.  Philadelphia, 
77  Pa.  338;  Thomason  v.  Ashworth,  73  Cal.  486; 
Knickerbocker  v.  Peopie,  102  HI.  218;  Kilgorev. 
Magee,  85  Pa.  401;  Chicago,  B.  d  Q.  R.  Co.  v. 
Iowa,  94  U.  8.  166,  24  L.  ed.  94;  McAunichy. 
Mississippi  d  M.  B.  Co.  20  Iowa,  843;  People 
V.  Judge  of  the  Twelfth  District,  17  Cal.  648; 
Roberts  v.  Boston,  6  Cush.  198;  Ward  v.  Flood, 
48  Cal.  36,  17  Am.  Rep.  406;  Granger  Cases 
{"Munn  V.  lUinois"),  94  U.  8.  118,  24  L.  ed. 
77;  Phaiips  v.  Missouri  Pae.  R.  Co.  86  Mo.  640; 
Humes  v.  Missouri  Pac.  R.  Co.  82  Mo.  221,  52 
Am.  Rep.  869;  Missouri  Pac.  R.  Co.  v.  Humes, 
116  U.  6.  612,  29  L.  ed.  468;  Missouri  Pac.  R. 
Co.  V.  Terry,  115  D.  8.  623,  29  L.  ed.  4S1;  Bar- 
bier  V.  Connolly,  113  U.  8.  27.  28  L.  ed.  928; 
Soon  Hing  v.  Crowley,  118  U.  8.  703,  28  L..ed, 
1146;  Davidson  y.New  Orleans,^  U.8.  97, 24  L. 
ed.  616;  8utherland,  8tat.  Ck>Dstr.  %120etseg., 
127;  Groesch  v.  State,  42  Ind.  547;  Heanley  v. 
5to^,  74  Ind.  99;  Elders.  State,  96  Ind.  162; 
Perry  Y.  Keene,  56  N.  H.  580;  Davis  v.  State, 
8  Lea,  876;  License  Tax  Cases,  72  U.  8.  6  Wall 
469,  18  L.  ed.  500;  PleopU  v.  New  York  Cent. 
R.  Co.  34  Barb.  138;  Cooley,  Const.  Lim.  6th 
ed.  pp.  192,  198,  197,  201,  210,  213,  and  cases 
citea  and  reviewed;  Fletcher  v.  Peek,  10  XJ.  8. 
6  Cranch,  87,  3  L.  ed.  162;  Kentucky  Cent.  R. 
Co.  V.  Com.  18  Ky.  L.  Rep.  792;  Van  Riper  v. 
PM'sons,  40  N.  J.  L.  123,  29  Am.  Rep.  210. 

On  Petition  for  Rehearing. 

The  Act  of  March  80,  1889,  applies  to  the 
combination  charged  in  the  petition  and  the 
construction  of  the  court  limiting  the  appli- 
cation of  the  Act  was  error. 

What  law  could  the  legislature  pass  not  ob- 
noxious to  the  constitution,  thiuw^uldhiclude 
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tbis  combfoatibn?  It  tued  in  the  act  under 
discussion  every  comprehensive  term  applica- 
ble to  trusts  known  to  our  language;  and  it  is 
also  noticeable  that  all  the  terms  were  used  in 
the  disjunctive,  showing  conclusively  that  the 
legislature  intended  that  each  term  should  be 
separately  considered. 

That  only  such  as  were  injurious  were  in- 
tended to  be  affected  is  evidenced  by  the  very 
terms  used.  It  is  well  understood  that  a 
''trust"  is  a  combination  for  private  gain,  and 
to  the  public  injury. 

United  States  Y.  Trans-Missouri  Freight  Asso, 
^  Fed.  Rep.  58;  Kan.  Laws  1889,  chap.  257; 
Me.  Laws  1889,  chap.  266:  Mo.  Gen.  Laws 
1889.  p.  96;  Tenn.  Laws  1889,  chap.  250;  N.  C. 
Laws  1889,  chap.  874. 

In  view  of  the  public  history  which  led  to 
the  various  acts  of  legislation  upon  the  subject 
of  trusts,  state  and  national,  it  seenis  to  us 
that  it  does  not  admit  of  doubt  that  the  legis- 
lature intended  this  act  to  apply  to  every  trust 
which  injured  the  public;  and  more  especially 
IS  tbis  true  when  applied  to  any  business 
licensed  by  the  state  and  affected  with  a  pub- 
lic use.  The  business  of  insurance  is  charged 
with  the  public  use  in  this  state.  The  legisla- 
ture had  the  power  to  charge  it  with  a  public 
use. 

Budd  v.  New  York,  143  U.  8.  517,  86  L.  ed. 
S47. 

The  manifest  purpose  of  the  law  being  to 
prevent  all  combinations  in  restraint  of  trade 
to  the  public  injury,  and  the  language  used  for 
that  purpose  being  sufficient  to  include  this 
combination,  the  duty  of  the  court  is  to  effect- 
uate the  legislative  intention. 

1  Kent,  Com.  461;  Sutherland,  Stat.  Constr. 
§240. 

Upon  examination  of  the  question  sent  out 
and  required  to  be  answered  bv  the  great  com- 
mercial agencies  of  Bradstreet  s  and  Dun's  it 
will  be  found  that  the  questions  of  insurance 
are  twice  propounded.  It  will  be  noted  that 
the  question  is  not,  Do  you  carry  insurance  ? 
but.  How  much  are  you  insured  for  ?  They 
assume  that  all  mercantile  concerns  and  inter- 
ests are  insured,  and  this  assumption  is  based 
upon  the  intimate  experience  of  the  agencies 
with  mercantile  pursuits.  It  shows  how  inti- 
mately is  this  business  connected  with  the 
trade  of  the  world. 

The  Nymph,  1  Sumn.  616;  Connecticut  Mat. 
L.  Ins.  Co,  V.  Com,  138  Mass.  168;  Wetton  v. 
Missouri,  91  U.  S.  280,  28  L.  ed.  849;  WeHern 
U,  Teleg,  Co.  v.  Texas,  105  U.  8.  460.  26  L.  ed. 
1067;  Anderson,  Law  Diet,  title,  Commeree; 
Walling  v.  Michigan,  116  U.  S.  454,  29  L.  ed. 
694;  Anderson,  Law  Diet,  title.  Trade. 

There  are  two  important  reasons  why  Paul 
v.  Virginia,  75  U.  S.  8  Wall.  168,  19  L.  ed. 
857,  should  not  be  authority  in  this  case.  In 
the  first  place  the  decision  was  rested  upon 
the  broader  ground  of  a  local  contract,  and 
the  utterances  as  to  insurance  not  being  com- 
merce are  dicta.  On  the  other  hand  the  case 
was  decid^  in  1868,  more  than  a  quarter  of  a 
century  af  o,  when  insurance  had  a  very  lim- 
ited use,  and  such  uses  as  it  now  has  were  not 
onlv  unknown  but  at  that  time  unthought  of. 

That  the  law-maker  is  incapable  of  the  subtle 
distinctions  and  nice  shadings  of  a  learned 
udge,  ought  Dot  to  defeat  the  purpose  of  the 
22L.R.A. 
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law,  nor  render  ineffective  the  legislative  in- 
tention. 

Perry  v.  Keene,  56  N.  H.  580;  License  Tais 
Oases,  72  U.  8.  5  Wall.  469,  18  L.  ed.  500; 
Cooley,  Const.  Lim.  6th  ed.  pp.  197,  200, 
201. 

That  the  words  "restrictions  in  trade"  if 
given  their  ordinary  and  technical  meaning, 
would  make  punishable  all  contracts  in  re- 
straint of  trade,  however  reasonable  they  may 
be,  does  not  justify  the  restricted  meaning 
given  the  words  by  the  court;  for  if  the  legis- 
lature passes  such  an  act,  as  it  has  the  unques- 
tioned authority  to  do,  the  only  duty  of  the 
court  is  to  enforce  the  law  as  it  finds  it,  giving 
the  words  used  their  "ordinary  meaning"  or 
"signification." 

OooXtY,  Const.  Lim.  6fh  ed.  chap.  7,  sub. 
4,  p.  l67;  Western  U.  Teleg.  Co.  v.  StaU,  55 
Tex.  814,  105  U.  S.  460.  26  L.  ed.  1067;  WesU 
ern  U.  Teleg,  Co.  v.  Pendleton,  122  U.  8.  847, 
30  L.  ed.  1187, 1  Inters.  Com.  Rep.  806;  Leloup 
V.  Mobile,  127  U.  8.  640,  82  L.  ed.  811;  West- 
ern U,  Teleg.  Co.  v.  8eay,  182  U.  8.  472,  88  L. 
ed.  409;  Pensacola  Teleg.  Co,  v.  Western  U. 
Tdeg.  Co,  96  U.  8.  1,  24  L.  ed.  708. 

The  UDContro verted  evidence  in  the  case 
shows  that  the  combination  controlled  more 
than  80  per  cent  of  all  the  fire  insurance  busi- 
ness in  Texas. 

This  combination  controls,  and  compels 
through  fear  of  entire  loss  of  business,  ^  vast 
army  of  men  to  labor  for  it  at  greatly  reduced 
compensation.  The  business  is  commerce  it- 
self; the  labor  of  the  aj^ents  is  commerce  itself; 
and  the  business  of  msuranoe  as  applied  to 
both  is  trade  itself,  and  the  restrictions  of  the 
court  upon  the  meaning  of  these  terms  will 
but  prove  a  license  to  still  greater  evils  and 
the  exacting  of  still  greater  tribute. 

United  States  v.  Trans- Missouri  Freight 
Asso,,  58  Fed.  Rep.  58,  is  authority  for  the 
conclusion  that  only  such  restraints  in  trade  as 
are  unreasonable  and  to  the  public  injury  are 
within  the  meaning  of  an  act  of  congress. 

If  it  be  correct,  the  necessity  for  restricting 
the  meaning  of  the  words  to  avoid  the  evils 
poiuted  out  by  the  court  that  might  possibly 
arise  has  been  dissipated  and  the  proper  con- 
struction of  the  act  would  be  as  here  contended 
for;  that  is,  the  combination  charged  is  within 
the  statute  if  the  restraint  is  unreasonable. 

The  business  of  insurance  in  this  state  being 
charged  with  a  public  use,  the  state,  through 
its  attorney-general,  independent  of  statute, 
may  restrain  those  engaged  in  the  business 
from  carrying  out  a  combmation  to  the  injury 
of  the  public,  and  prevent  them  from  acquir- 
ing a  virtual  monopoly  of  the  business. 

Qulf,  a  <fc  S.  F,  B.  Co.  V.  StaU,  1  L.  R.  A. 
894.  2  Inters.  Com.  Rep.  885,  72  Tex.  404. 

To  transact  insurance  business  a  public  fran- 
chise is  required,  and  the  consent  of  the  state, 
through  its  proper  officers,  must  first  be  ob- 
tained before  the  business  can  be  pursued. 
These  are  Just,  reasonable,  and  constitutional 
regulations. 

State  V.  Stone  (Mo.)  Dec.  4,  1898;  Budd  r. 
NevD  York,  143  U.  8.  517,  86  L.  ed.  247;  Munn 
V.  lUinois,  94  U.  8.  118.  24  L.  ed.  77. 

The  court  is  of  opinion  that  the  combination 
is  not  illeeal,  for  the  reason  that  insurance  ia 
not  a  *' prime  necessity. '^  « 
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In  Biehardaan  ▼.  Buhl,  6  L.  R  A.  457,  77 
Mich.  632,  friction  matches  'were  held  to  be 
prime  necessities  because  of  their  daily  use. 

In  India  Bagging  As90,  ▼.  Koek,  14  La.  Ann. 
164,  it  was  held  that  India  bag/^ng  was  an 
article  of  "prime  necessity"  to  cotton  planters. 

In  Morris  Bun  Coal  Co.  v.  Barclay  Coal  Co., 
68  Pa.  178,  8  Am.  Rep.  159,  coal  is  held  to  be 
a  "necessity." 

In  People  v.  I^oHh  Biter  Sugar  Bef,  Co.,  5 
L.  B.  A.  886,  54  Hun,  854,  sugar  was  held  to 
be  a  necessity. 

In  Santa  Clara  Vallep  Mill  db  Lumber  Co.  v. 
Hayes,  76  Gal  887,  lumber  is  considered  to  be 
a  necessity. 

Any  article  of  general  use  and  benefit  to  the 
public,  which  affords  to  the  public  conven- 
ience, comfort,  enjoyment,  and  profit,  ought 
to  be  considered  "a  prime  necessity."  Insur- 
ance affords  all  these  in  this  latter  day  of  busi- 
ness progress,  and  has  become  an  important 
factor  in  every  business  of  the  country  and 
in  the  use  and  enjoyment  of  property  and 
possessions  and  belongings. 

The  combination  being  hurtful  to  the  pub- 
lic, and  the  business  Ming  charged  with  a 
public  use  and  being  free  from  unlicensed 
competition,  and  the  injury  being  one  which 
individuals  cannot  redress  for  manifest  rea- 
sons, it  becomes  the  duty  of  the  attorney-gen- 
eral to  take  such  action  in  the  name  of  the 
state  93  will  prevent  and  restrain  the  injury  to 
the  public 

Const,  art.  4,  g  22:  State  y.  Farmers  Loan 
A  T.  Co.  81  Tex.  580;  Quit,  C.  A  S.  F.B.  Co. 
V.  State,  1  L.  R.  A.  849,  2  Inters.  Com.  Rep. 
885,  72  Tex.  404:  United  States  v.  San  Jacinto 
Tin  Co.  125  U.  8.  274,  81  L.  ed.  748;  People  v. 
Utiea  Ins.  Co.  15  Johns.  858,  8  Am.  Dec.  248. 

The  legislature  has  never  attempted  to  say 
what  rates  insurance  companies  may  collect  as 
a  tax  from  the  public.  We  conclude,  there- 
fore, that  the  law  only  "allows"  them  to  col- 
lect a  reasonable  tax  or  rate  of  insurance. 

State  V,  Farmers  Loan  db  T.  Co.  supra. 

Section  4  of  the  Act  requires  the  attorney- 
general  to  enjoin  combinations  and  trusts  m 
the  name  of  the  state.  It  is  a  declaration  of 
public  policy  and  must  be  so  regarded.  Being 
a  valid  law,  its  command  to  the  attomejr -gen- 
eral should  not  be  disregarded;  and  being  a 
declaration  of  public  policy,  must  have  weight 
with  the  court  in  connection  with  the  authori- 
ties, if  they  need  any  further  support,  in  hold- 
ing that  the  injunction  will  be  granted  as 
prayed  for. 

Green's  Brice,  Ultra  Vires.  |§  706,  712; 
Beach,  Railways,  §  584;  Atty-Oen.  v.  Cam- 
bridge, 16  Gray,  247;  Atty-Oen.  v.  Boston 
Wharf  Co.  12  Gray,  557;  Greenhood,  Pub.  Pol. 
pp.  684,  685. 

Gaines*  J.,  delivered  the  opinion  of  the 
court; 

This  action  was  brought  in  the  name  of 
the  state  of  Texas,  by  its  attorney- general, 
against  the  Texas  Insurance  Club,  an  associa- 
tion of  insurance  agents,  and  against  fifty - 
seven  foreign  insurance  corporations  doinff 
business  in  this  state  under  permits  granted 
in  pursuance  of  the  statutes  of  the  state.  It 
is  alleged  in  the  petition  that  the  Texas  In- 
surance Club  was  created  with  the  consent 
22L.R.A. 


and  by  the  procurement  of  the  other  defend- 
ants, with  the  object  of  organizing  a  com- 
bination for  the  purpose  of  fixing  a  uniform 
rate  of  insurance  throughout  the  state  upon 
a  graduated  scale,  and  of  thereby  preventing 
competition  amon^  each  other,  and  at  the 
same  time  of  establishing  a  fixed  rate  of  com- 
mission to  be  paid  to  the  agents  of  such 
companies.  It  is  claimed  in  the  petition 
that  the  acts  charged  against  the  defendants 
show  an  illeeal  combination,  as  defined  and 
denounced  in  the  Act  of  March  30,  1889,  en- 
titled "An  Act  to  Define  Trusts  and  to  Pro- 
vide for  Penalties  and  Punishment  of  Cor- 
porations, Persons,  Firms  and  Associations 
of  Persons  Connected  with  Them,  and  to  Pro- 
mote Free  Competition  in  the  State  of  Texas.  * 
Laws  1889,  p.  141.  It  is  also  claimed  in  the 
petition  that  the  combination,  purposes,  and 
acts  of  the  defendants  are  in  restraiot  of  trade 
and  contrary  to  public  policy,  and  therefore 
i  1  le^l  at  common  law.  The  prayer  was  that 
the  Texas  Insurance  Club  be  dissolved,  and 
that  the  permits  of  the  other  defendants  be 
canceled,  or  that  the  defendants  be  enjoined 
from  carrying  out  the  objects  of  the  combina- 
tion as  alleged  in  the  petition.  The  trial 
court  held  that  the  Act  of  March  80,  1889, 
did  not  apply  to  a  combination  to  fix  rate» 
of  insurance  or  the  commissions  of  the  agent» 
of  insurance  companies,  and  also  that  the  act 
was  unconstitutional  and  void,  by  reason  of 
the  18th  section,  which  excepted  from  its 
operation  ''agricultural  products  and  live- 
stock while  in  the  hands  of  the  producer  or 
raiser  f  and  sustained  a  demurrer  to  so  much 
of  the  petition  as  charged  a  violation  of  that 
statute.  However,  the  demurrer  to  that  part 
of  the  petition  which  charged  a  combination 
alleflred  to  be  illegal  at  common  law  was 
overruled ;  and  after  hearing  the  evidence  the 
court  held  that  the  effective  allegations  of 
the  bill  ^ere  sustained  by  the  proof,  and  en- 
tered a  decree  enjoining  the  defendants  from 
making  or  carrying  out  any  agreements  be- 
tween them  establishing  fixed  rates  of  insur- 
ance, or  fixing  the  percentage  of  commissions 
to  be  paid  to  their  agents.  The  defendants 
appealed,  and  the  attorney- general  filed  cross- 
assignments  of  error.  The  court  of  civil  ap* 
peals  affirmed  the  judgnEient  of  the  district 
court  in  every  particular,  but  held  that  the 
Statute  of  March  21,  1889,  was  invalid,  be- 
cause it  nowhere  in  terms  declared  that 
**  trusts'*  such  as  are  defined  in  the  first  sec- 
tion are  illegal.  Assuming  that  the  whole 
case  is  before  us  upon  the  pleadings  and  facts 
as  determined  bv  the  court  of  civil  appeals, 
we  will  proceed  to  dispose  of  the  questions 
involved  in  it,  so  far  as  may  be  necessary  for 
its  disposition. 

The  Act  of  March  80,  1889,  reads  as  fol- 
lows :  "  Act  to  Define  Trusts  and  to  Provide: 
for  Punishments  and  Penalties  of  Corpora- 
tions, Persons,  Firms  and  Associations  of 
Persons  Connected  with  Them,  and  to  Pro- 
mote Free  Competition  in  the  State  of  Texas. 
Section  1.  Be  it  enacted  by  the  legislature  of 
the  state  of  Texas :  That  a  trust  is  a  com- 
bination of  capital,  skill  or  acts  by  two  or 
more  persons,  firms,  corporations,  or  associa- 
tions of  persons,  or  of  either  two  or  more  of 
them  for  either,  any,  or  all  of  the  following 
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purposes:  Firat^To  create  or  carry  out  re- 
Btrictions  In  trade.  Second— To  limit  or  re- 
duce the  production  or  increase  or  reduce  the 
price  of  merchandise  or  commodities.  Third 
«^To  prevent  competition  in  manufacture, 
making,  transportation,  sale,  or  purchase 
of  merchandise,  produce,  or  commodities. 
Fourth— to  fix  at  any  standard  or  figure, 
whereby  its  price  to  the  public  shall  be  in 
any  manner  controlled  or  established,  any 
article  or  commodity  of  merchandise,  pro- 
duce or  commerce  Intended  for  sale,  use,  or 
consumption  in  this  state.  Fifth— To  make 
or  enter  into,  or  execute  or  carry  out  any 
contract,  obligation,  or  agreement  of  any 
kind  or  description  by  whicn  they  shall  bind 
or  have  bound  themselves  not  to  sell,  dispose 
of,  or  transport  any  article  or  commodity  or 
article  of  trade,  use,  merchandise,  commerce, 
or  consumption  below  a  common  standard,  or 
by  which  they  shall  agree  in  any  manner  to 
keep  the  price  of  such  articles,  conunodity, 
or  transportation  at  a  fixed  or  graduated  fig- 
ure, or  by  which  they  shall  in  any  manner 
establish  or  settle  the  price  of  any  article  or 
commodity  or  transportation  between  them  or 
themselves  and  others  to  preclude  a  free  and 
unrestricted  competition  among  themselves 
or  others  in  the  sale  or  transportation  of  any 
such  article  or  commodity,  or  by  which  they 
shall  asrree  to  pool,  combine,  or  unite  any 
interest  they  may  have  in  connection  with  the 
sale  or  transportation  of  anv  such  article  or 
commodity,  that  its  price  might  in  any  man- 
ner be  affected.  .  .  .  Sec.  4.  Every  for- 
eign corporation  violating  any  of  the  provis- 
ions of  this  act  is  hereby  denied  the  right 
and  prohibited  from  doing  any  business  in 
this  state,  and  it  shall  be  the  duty  of  the 
attorney -general  to  enforce  this  provision  by 
injunction  or  other  proceedings  In  the  dis- 
trict court  of  Travis  county,  m  the  name  of 
the  state  of  Texas.  .  .  .  Sec.  6.  Any  vio- 
lation of  either  or  all  the  provisions  of  this 
act  shall  be  and  is  hereby  declared  a  con- 
spiracy against  trade,  and  any  person  who 
may  be  and  may  become  engaged  in  any  such 
conspiracy,  or  .take  part  therein,  or  aid  or 
advise  in  its  commission,  or  who  shall  as 
principal,  manager,  director,  agent,  servant, 
or  employ 6,  or  in  any  other  capacity  know- 
ingly carry  out  any  of  the  stipulations,  pur- 
poses, prices,  rates  or  orders  thereunder,  or 
in  pursuance  thereof,  shall  be  punished  by 
fine  not  less  than  fifty  nor  more  than  five 
thousand  dollars  and  by  imprisonment  in  the 
penitentiary,  not  less  than  one  nor  more  than 
ten  years,  or  by  either  such  fine  or  imprison- 
ment. Every  day  during  a  violation  of  this 
grovision  shall  constitute  a  separate  offense, 
ec.  7.  In  any  indictment  for  an  offense 
named  in  this  act  it  is  suflScient  to  state  the 
purposes  or  effects  of  the  trust  or  combina- 
tion, and  that  the  accused  was  a  member  of, 
■  acted  with,  or  in  pursuance  of  it,  without 
giving  the  name  or  description,  or  how,  when 
or  where  it  was  created.  Sec.  8.  In  prose- 
cutions under  this  act  it  shall  be  sufficient 
to  prove,  th^t  a  trust  or  combination  as  de- 
fined herein  exists,  and  that  the  defendant 
belonged  to  It,  or  acted  for  or  in  connection 
with  It,  without  proving  all  belonging  to  it 
or  proving  or  proaucing  any  article  of  agree- 
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ment  or  written  Instrument  on  which  it  ma^- 
have  been  based,  or  that  it  whs  evidenced  by 
any  written  instrument  at  all.  The  char- 
acter of  the  trust  alleged  may  be  proved  by 
its  general  reputation.  .     .     Sec.   10. 

Each  and  evetj  person,  firm,  corporation,  or 
association  of  persons  who  shall  in  any  man- 
ner violate  any  of  the  provisions  of  this  act, 
shall  for  each  and  every  day  that  such  viola- 
tion shall  be  committed  or  continued,  forfeit 
and  pay  the  sum  of  fifty  dollars,  which  may 
be  recovered  in  the  name  of  the  state  of  Texas, 
in  any  county  where  the  offense  is  committed, 
or  where  either  of  the  offenders  reside,  or  in 
Travis  county,  and  It  shall  be  the  duty  of  the 
attorney -general,  or  the  district  or  county 
attorney  to  prosecute  for  and  recover  the  same. 
Sec.  11.  That  any  contract  or  agreement  in 
violation  of  the  provisions  of  this  act  shall 
be  absolutely  void  and  not  enforceable  either 
in  law  or  equity.  Sec.  13.  That  the  provis- 
ions hereof  shall  be  held  cumulative  of  each 
other  and  of  all  other  laws  in  any  way  affect- 
ing them  now  in  force  in  this  state.  Sec.  18. 
The  provisions  of  this  act  shall  not  apply  to 
agricultural  products  or  livestock,  while  in 
the  hands  of  the  producer  or  raiser.  .  ,  .^ 
The  omitted  sections  throw  no  light  upon 
the  ouestions  under  consideration. 

Aamitting,  for  the  present,  that  the  lan- 
guage of  the  statute  sufficiently  manifests 
the  Intention  of  Uie  legislature  to  make  such 
combinations  as  are  defined  therein  unlawful, 
and  to  make  punishable  acts  committed  in 
violation  of  Its  provisions,  and  that  it  is  not 
in  conflict  with  the  constitution  by  reason  of 
the  fact  that  it  exempts  **  agricultural  pro- 
ducts and  livestock  while  in  the  hands  of 
the  producer  or  raiser"  from  its  operation, 
we  still  have  the  question  whether  the  com- 
bination charged  in  the  petition  is  embraced 
within  the  provisions  of  the  law.  We  are  of 
opinion  that  that  question  must  be  answered 
in  the  negative.  To  determine  that  it  is  so 
embraced,  we  must  hold  either  that  it  is  a 
restriction  in  trade,  within  the  meaning  of 
the  first  subdivision  of  section  1,  and  that 
these  words  sufficiently  define  an  offense  so 
as  to  make  it  punishable  under  our  laws,  or 
that  the  contract  of  insurance  is  a  commodity 
such  as  is  named  in  the  other  subdivisions. 
A  combination  between  two  or  more  insur- 
ance companies  to  increase  their  rates  or  to 
diminish  the  rates  to  be  paid  to  their  agents 
is,  in  a  general  sense,  a  combination  in  re- 
straint of  trade.  But  we  think  that  the 
words  "restrictions  in  trade"  were  not  in- 
tended to  receive  that  construction  in  the 
statute  under  consideration.  If  so  intended, 
it  may  be  gravely  doubted  whether,  under 
our  laws,  they  sufficiently  designate  an  of- 
fense so  as  to  make  it  punishable.  Our 
Penal  Code  contains  the  following  general 
provisions:  **Art.  8.  In  order  that  the  sys- 
tem of  penal  law  in  force  in  this  state  may 
be  complete  within  itself,  and  that  no  system 
of  foreign  laws  written  or  unwritten  may  bo 
appealed  to,  it  is  declared  that  no  pei*son 
shall  be  punished  for  any  act  or  omission 
unless  the  same  is  made  a  penal  offense,  and 
a  penalty  is  affixed  thereto  by  the  written 
law  of  this  state."  "Art.  6.  Whenever  it 
appears  that  a  provision  of  the  penal  law  is 
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BO  indefinitely  framed,  or  of  such  doubtful 
construction  that  it  cannot  be  understood,  ei- 
ther from  the  language  in  which  it  is  ex- 
pressed or  from  some  other  written  law  of 
the  state,  such  penal  law  shall  be  regarded 
as  wholly  inoperative."  "Art.  9.  This  code 
and  every  other  law  upon  the  subject  of  crime 
which  may  be  enacted,  shall  be  construed  ac- 
cording to  the  plain  import  of  the  language 
in  which  it  is  written,  without  regard  to  the 
distinction  usually  made  between  the  con- 
struction of  penal  laws  and  laws  upon  other 
subjects;  and  no  person  shall  be  punished 
for  an  offense  not  made  penal  by  the  plain 
import  of  the  words  of  the  law."  It  must 
be  conceded  that  except  as  to  laws  which  re- 
sult in  a  contract,  or  which  create  a  vested 
right,  it  is  not  in  the  power  of  one  legisla- 
ture to  control  the  action  of  another.  Any 
statute  laying  down  a  canon  of  construction 
may,  as  a  general  rule,  be  repealed,  either 
expressly  or  impliedly,  by  a  subsequent  stat- 
ute ;  and  where,  under  a  rule  of  construction 
declared  in  a  former  law,  a  statute  cannot 
take  efifect,  which  would  be  operative  but 
for  the  former  act,  the  argument  is  certainly 
cogent  that  it  was  the  intention  of  the  legis- 
lature in  the  last  enactment  to  repeal  the  rule 
of  construction  laid  down  in  the  former.  But 
it  may  be  areued  with  equal  force  that  a 
provision  of  the  Penal  Code  affixing  a  punish- 
ment to  an  act  named  or  otherwise  desig- 
nated, but  not  accurately  and  expressly  de- 
fined, should  be  enforced,  notwithstanding 
the  rules  of  construction  laid  down  in  its  gen- 
eral provisions.  It  may  be  plausibly  main- 
tained that  the  intention  was  that  all  the 
provisions  should  stand  together,  and  that  the 
special  provision  should  be  deemed  an  excep- 
tion, and  that  the  general  rule  should  yield  to 
it.  Yet,  under  article  3  of  the  Penal  Code  as 
it  existed  before  the  Revised  Statutes  took  ef- 
fect, which  ** declared  that  no  person  should 
be  punished  for  any  act  or  omission  as  a 

Senal  offense,  unless  the  same  is  expressly 
cflned, "  it  was  held  that  a  special  provision 
of  that  Code,  which  sought  to  make  punish- 
able an  act  without  defining  it,  was  inopera- 
tive. Johnson  v.  StaU,  A  Tex.  App.  63; 
Wolff  V.  State,  6  Tex.  App.  195 ;  Eogers  v. 
State,  8  Tex.  App.  401.  See  also  State  v. 
Foster,  81  Tex.  578.  That  provision  was 
repealed  bjr  the  Revised  Statutes,  which 
adopted  in  its  stead  the  amended  article  8, 
hereinbefore  quoted.  But  in  French  v.  State, 
14  Tex.  App.  76,  article  898,  as  amended  by 
the  Act  of  March  27,  1879  (Laws  1879,  p. 
67),  was  held  inoperative  by  reason  of  the 
rule  of  construction  laid  down  in  article  6, 
iuiyra.  In  like  manner,  in  Ex  parte  Gregory, 
20  Tex.  App.  210,  54  Am.  Rep.  516,  the  rule 
of  construction  announced  in  article  9  was 
recognized  as  applicable  to  a  municipal  ordi- 
nance. That  article  was  primarily  intended 
to  abrogate  the  rule  of  the  common  law  that 
penal  statutes  should  be  construed  strictly ; 
but  it  expressly  declares  another  rule,  which 
is  in  accord  with  the  common  law,  and  which 
is  founded  upon  the  soundest  reason.  There 
is  a  maxim  that  ignorance  of  the  law  excuses 
no  one,  which  is  not  true  as  applied  to  every 
case,  for  a  man  is  not  guilty  of  theft  who 
honestly  takes  property  under  an  honest  claim 
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of  ri^ht,  though  he  be  mistaken  as  to  the  law. 
But  It  is  true  in  the  sense  that  no  one  can  al- 
lege his  ignorance  of  the  law  which  makes  a 
certain  act  penal,  in  justification  of  his  com- 
mission of  that  act.  If  he  be  held  bound  to 
know  the  law,  he  should  have  the  means  of 
knowing  it,  and  hence  he  should  not  be  pun- 
ishable for  the  infringement  of  a  statute  un- 
less it  designate  with  a  fair  de>;ree  of  clear- 
ness and  precision  the  act  or  omission  which 
is  forbidden  by  it.  The  offense  need  not  be 
''defined,"  in  the  logical  legal  sense  of  that 
word,  for  general  terms  may  be  used,  which 
in  themselves  require  to  be  defined ;  but  the 
terms  employed  should  be  sufficiently  definite 
in  their  meaning  as  plainly  to  designate  the 
very  act  which  is  sought  to  be  made  punish- 
able by  law. 

Applying  these  rules  of  construction,  we 
are  of  opinion  that  the  acts  charged  against 
the  defendants  do  not  subject  them  to  the  for- 
feitures and  penalties  therein  provided  for, 
under  that  part  of  the  statute  which  seeks  to 
make  unlawful  combinations  *'to  create  or 
carry  out  restrictions  in  trade. "  These  words 
are  very  comprehensive  in  any  aspect,  and, 
if  their  meaning  Is  limited,  it  becomes  diffi- 
cult to  define  the  sense  in  which  they  were 
employed  by  the  legislature.  In  ordinary 
language,  the  word  ^trade"  is  employed  in 
three  different  senses :  First,  in  that  of  the 
business  of  buying  and  selling;  second,  in 
that  of  an  occupation,  generally ;  and,  third, 
in  that  of  a  mechanical  employment,  in  con- 
tradistinction to  agriculture  and  the  lil)eral 
arts.  Ordinarily,  when  we  speak  of  **  trade, '^ 
we  mean  commerce,  or  something  of  that 
nature;  when  we  speak  of  ^'a  trade,"  we 
mean  an  occupation,  in  the  more  general  or 
the  limited  sense.  In  law,  the  words  ''re- 
straint of  trade"  are  fairly  well  defined  ;  and 
the  question  presents  itself  whether,  in  the 
use  of  the  words  ** restrictions  in  trade,"  the 
legislature  meant  to  use  the  word  ''trade"  in 
the  last  sense,  or  as  the  mere  equivalent  of 
"commerce"  or  "traffic."  Some  contracts  in 
restraint  of  trade  are  held  to  be  contrary  to 
public  policy,  and  unlawful  in  the  sense  that 
they  will  not  be  enforced  by  the  courts. 
Others  are  lawful  and  enforceable.  To  be 
unlawful,  they  must  be  unreasonable.  As  to 
restraints  which  are  reasonable,  the  authori- 
ties are  not  in  accord,  though  the  evident 
tendency  of  modem  decisions  is  to  uphold 
such  contracts  in  doubtful  cases.  The  rule 
as  to  contracts  in  unreasonable  restraint  of 
trade  has  been  applied  without  question  to 
very  yaried  employments, — to  professional 
men,  such  as  attorneys  at  law  and  physicians, 
as  well  as  to  merchants,  shopkeepers,  carriers, 
and  those  engaged  in  mechanical  pursuits  of 
every  character.  The  rule  is  founded  both 
upon  the  ground  that  the  public  has  an  Inter- 
est in  the  employment,  and  upon  the  further 
ground  that  it  is  contrary  to  public  policy* 
that  any  person  should  wholly  deprive  him- 
self of  his  right  to  pursue  an  occupation  in 
which  he  is  presumably  skilled.  See  Mitehel 
V.  Reynolde,  1  Smith,  Lead.  Cas.  8th  Am.  ed. 
*417,  and  English  and  American  natee.  But 
while  a  party  may  bind  himself  for  an  ade- 
quate consideration  not  to  pursue  his  avoca- 
tion within  the  limits  of  a  prescribed  local- 
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ity,  provided  the  limits  be  reasonable,  he 
caDDOt  bind  himself  not  to  follow  his  trade 
in  any  place  whatever.  Now,  an  agreement 
between  two  or  more  persons,  by  which  one 
of  them  undertakes  to  bind  himself  not  to 
follow  his  trJEule  or  practice  his  profession  in 
a  territoiy  of  prescribed  limits,  is  ''a  com- 
bination, within  the  meaning  of  the  statute 
under  consideration.  A  contract  between 
two  or  more  to  do  a  thinff  is  a  **  combination 
of  .  .  .  acta"  of  such  persons  to  bring 
about  the  performance  of  the  contract.  It  is 
upon  this  theory,  in  part,  that  the  charee 
made  in  the  petition  is  based.  Now,  the 
clause  of  the  act  which  we  are  endeavoring 
to  construe  makes  no  distinction  between  such 
restraints  of  trade  as  are  reasonabU  and  such 
as  are  unreasonable.  Hence,  if  we  should 
give  to  the  words,  "restrictions  in  trade" 
their  ordinary  technical  meaning  it  would 
follow  that  the  act  made  punishable  all  con- 
tracts in  restraint  of  trade,  however  reason- 
mble  they  may  be.  It  would  follow  that  if 
one  merchant  engaged  in  the  hardware  busi- 
ness should  buy  out  another,  such  other  agree- 
ing not  to  pursue  the  same  business  on  the 
flame  block  or  street,  or  in  the  same  town, 
for  a  limited  time,  both  would  be  subject  to 
the  penalties  affixed  by  the  act.  It  is  prob- 
able that  the  legislature  has  the  power  to 
make  such  a  law ;  but  it  is  unreasonable  to 
presume  that  they  intended  to  make  it,  and 
no  construction  ought  to  be  ^iven  to  an  act 
which  would  lead  to  such  results,  unless  its 
language  is  so  clear  and  unambiguous  as  to 
admit  of  no  other  conclusion.  Ik  is  true  that 
article  9  of  the  Penal  Code,  already  Quoted, 
requires  us  to  construe  the  act  **  according  to 
the  plain  import  of  the  language  in  which 
it  is  written,  without  regard  to  the  distinc- 
tion usually  made  between  the  construction 
of  penal  laws  and  laws  upon  other  subjects ;" 
but  when  the  words  employed  have  different 
meanings,  one  being  more  limited  than  an- 
other, it  does  not  require  that  we  should  con- 
strue them  in  the  more  comprehensive  sense. 
The  principle  is  inherent  in  the  construction 
of  all  laws  of  doubtful  import,  that  the  in- 
tention of  the  legislature  must  be  sought  for, 
and,  when  discovered,  must  govern.  In  dis- 
covering that  intention  it  is  proper  to  look 
to  the  consequences  of  anv  particular  inter- 
pretation, and,  if  they  be  round  unreasonable 
or  oppressive,  such  interpretation  ought  to 
be  rejected.  The  penalty  affixed  by  the  act 
in  question  for  a  violation  of  its  provisions 
is  a  fine  of  not  less  than  $50,  nor  more  than 
$5,000,  and  imprisonment  in  the  penitentiary 
not  less  than  one,  nor  more  than  ten  years, 
or  by  either  such  fine  or  imprisonment.  Each 
day  of  the  continuance  of  the  combination  is 
made  a  separate  offense.  The  offense  may  be 
punished  by  confinement  in  the  penitentiary, 
and  is  therefore  a  felony.  We  do  not  think 
that  it  was  the  purpose  of  the  legislature  to 
give  to  the  worn  "trade"  so  comprehensive 
m  meaning  as  would  subject  all  parties  to 
^contracts  in  restraint  of  trade"  (as  these 
terms  are  understood  at  common  law)  to  such 
heavy  penalties ;  and  conclude  that  the  word 
must  be  construed  in  a  more  restricted  sense, 
and  as  synonymous  with  "traffic."  In  this 
sense  it  embraces  the  buying  and  selling  of 
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any  article  of  commerce,  the  barter  of  such 
articles,  and  their  transportation  by  common 
carriers ;  but  it  does  not  embrace  the  business 
of  insurance,  which  is  trade  only  in  the  sense 
that  it  is  an  occupation  or  emplovment. 

If,  therefore,  the  acts  charged  in  the  peti- 
tion are  punishable  under  the  statute,  they 
must  be  aenounced  by  some  other  provision. 
Is  the  contract  of  insurance  an  "article  of 
commerce"  or  a  "commodity,"  within  the 
meaning  of  those  terms  as  used  in  the  remain- 
ing four  subdivisions  of  the  statute?  In 
Paul  V.  Virginia,  75  U.  S.  8  Wall.  168,  19 
L.  ed.  857,  the  Supreme  Court  of  the  United 
States  held  that  the  business  of  insurance,  as 
carried  on  in  one  state  by  a  company  chart- 
ered by  another,  was  not  commerce  between 
the  states ;  and  the  same  doctrine  is  affirmed 
by  the  supreme  court  of  Kansas.  State  v. 
Fhipps,  50  Kan.  609,  18  L.  R.  A.  657.  We 
have  no  reason  to  doubt  the  correctness  of  the 
conclusion.  It  is  only  by  a  strained  con- 
struction that  the  word  "commerce"  can  be 
made  to  embrace  the  business  of  insurance, 
and  to  say  that  insurance  is  an  article  of  com- 
merce is  a  construction  still  more  strained. 
It  is  an  aid  to  commerce,  but  not  commerce 
itself ;  nor  is  it  an  article  of  commerce.  In 
Nathan  v.  Louisiana,  49  U.  8.  8  How.  78, 
12  L.  ed.  993,  the  court  says  that  a  dealer  in 
foreign  exchange  "Is  not  engaged  in  com- 
merce, but  in  supplying  an  instrument  of 
commerce.  He  is  less  engaged  in  it  than  the 
ship  builder,  without  whose  labor  foreign 
commerce  could  not  go  on. "  The  word  "  com- 
modity" has  two  significations.  In  its  most 
comprehensive  sense  it  means  "convenience, 
accommodation,  profit,  benefit,  advantage, 
interest,  commodiousness ;"  but,  according  to 
Webster's  International  Dictionary,  the  use 
of  the  word  in  this  sense  is  obsolete.  Page 
286.  The  word  is  ordinarilv  used  in  the 
commercial  sense  of  any  movable  or  tangible 
thing  that  is  ordinarily  produced  or  used  as 
the  subject  of  barter  or  sale ;  and  we  think 
that  this  was  the  meaning  intended  to  be 
^iven  to  it  by  the  legislature  in  the  statute 
m  question.  This  clearlv  appears  by  the 
context.  The  language  descriptive  of  the 
second  .category  of  offenses— "to  limit  or  re- 
duce the  production  or  increase  or  reduce  the 
price  of  merchandise  or  commodities"— im- 
plies that  a  commodity  is  something  that  may 
be  produced ;  so,  by  that  description,  of  the 
third  class,  a  commodity  is  something  that 
may  be  manufactured,  made,  transported, 
and  sold;  in  the  fourth,  it  implies  some- 
thing that  may  be  sold,  used,  or  consumed ; 
and  so,  also,  the  fifth  and  last  class,  it  re- 
lates to  a  commodity  that  is  the  subject  of 
sale  and  transportation.  Insurance  is  neither 
"produced,"  "consumed,"  "manufactured," 
"transported,"  nor  "sold,"  in  the  ordinary 
signification  of  any  of  these  words,  and  there- 
fore it  is  not  within  "the  plain  import"  of 
the  language  employed  in  the  act. 

But  there  is  another  point  of  view  fiom 
which  the  statute  in  question  should  be  con- 
sidered. Its  title  is,  "An  Act  to  Define 
Trusts,  and  to  Provide  for  Penalties  and 
Punishment  of  Corporations,  Persons,  Firms, 
and  Associations  of  Persons  Connected  with 
Them,  and  to  Promote  Free  Competition  in 
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the  State  of  Texas."  The  tenn  "truatB"  is 
not  here  employed  in  a  technical  lesal  sense. 
By  yery  recent  commercial  usage,  the  mean- 
ing of  the  word  has  been  extended  so  as  to 
comprehend  combinations  of  corporations  or 
capitalists  for  the  parpose  of  controlling  the 
price  of  articles  of  prime  necessity,  or  the 
charges  of  transportation  for  the  pub!  ic.  The 
formation  of  gigantic  combinations  for  these 
purposes  in  late  years  has  created  alarm  and 
excited  the  liveliest  interest  in  the  public 
mind.  The  amount  of  discussion  which  It 
has  iuToked,  considering^  the  time  during 
which  it  has  progressed,  is  probably  without 
parallel.  See  2  Beach,  Priv.  Corp.  856,  and 
notes.  In  the  year  1888  the  discussion  seems 
to  haye  become  general,  and  in  1889  many 
legislatures,  including  our  own,  made  laws 
for  the  purpose  of  punishing  and  repressing 
such  conspiracies.  Id.  1851,  note  9,  i^otable 
instances  of  these  combinations  were  those  of 
the  manufacturing  corporations  engaged  in 
refining  sugar,  which  were  declared  illegal 
by  the  court  of  appeals  of  New  York  in  the 
cases  of  People  v.  North  River  Sugar  Btf.  Co, 
121  N.  Y.  582,  9  L.  R.  A.  83;  "^T^^J  Cottofi- 
Seed  Oa  Truei"  (State  ▼.  American  Cotton  Oil 
Trust,  40  La.  Ann.  8)  ;  **  7^  Diamond  Match 
Truef*  ("  Richardson  v.  Buhl,"*  77  Mich.  682. 
6  L.  R.  A.  457)  ;  -  ITis  Chicago  Gas  Trus^ 
(People  V.  Chicago  Gas  Trust  Co.  180  111.  268, 
8  L.  R.  A.  497)  ;  «  The  Standard  Oil  Trust"* 
(Rice  T.  Rockefeller,  56  Hun,  516)  ;*"  The  Cat- 
tle Trust"*  (Gould  Y,  Head,  38  Fed.  Rep.  886)  ; 
and  **  ITie  Alcohol  Trust**  (State  t.  Nebraska 
Distilling  Co,  29  Neb.  700).  For  other  cases 
of  like  character,  see  Morris  Run  Coal  Co,  v. 
Barday  Coal  Co,  68  Pa.  178,  8  Am.  Rep. 
159 ;  Amot  t.  Pittston  A  E,  Coal  Co.  68  N. 
Y.  558,  28  Am.  Rep.  190 ;  Santa  Ctara  Valley 
MiU  iSf  Lumber  Co.  v.  Hayes,  76  Cal.  887 ; 
Clancey  v.  Onondaga  Fine  Salt  Mfg.  Co.  62 
Barb.  895 ;  Craft  v.  McConoughy,  79  111.  346, 
22  Am.  Rep.  171;  India  Bagging  Asso.  v. 
Kock,  14  La.  Ann.  164 ;  Gibbs  v.  UonsolidaUd 
Gas  Co.  130  U.  S.  396.  32  L.  ed.  979 ;  Texas 
Standard  Cotton  Oil  Co.  v.  Adoue,  88  Tex. 
650,  15  L.  R.  A.  598 ;  and  Anderson  y.  Jett, 
89  Ky.  875,  6  L.  R.  A.  390. 

The  instances  of  combinations  shown  by 
the  cases  cited  serye  to  illustrate  the  causes 
of  popular  discontent,  and  the  eyils  which 
the  legislatures  of  several  states  sought  to 
remedy  by  direct  statutory  enactments  upon 
the  subject  They  were  combinations  organ- 
ized for  the  purpose  of  affecting  the  prices 
of  articles  of  prime  importance  in  commerce, 
or  the  rates  of  transi)o~rtation  and  intercom- 
munication. The  evils  resulting  from  these 
practices  were  doubtless  paramount  in  the 
minds  of  our  legislators  when  they  passed 
the  statute  under  consideration,  and  it  was 
to  repress  these  practices  that  the  law  was 
enacted.  By  ''the  plain  import  of  its  lan- 
guage" it  makes  unlawful  all  combinations 
to  raise  or  depress  the  price  of  all  articles  of 
commerce  whatever,  or  to  increase  or  dimin- 
ish the  rates  of  transportation  of  such  articles. 
It  seems  to  us,  therefore,  that  the  words  in 
the  first  subdivision  of  section  1  of  the  Act — 
**  to  create  or  carry  out  restrictions  in  trade" — 
were  intended  only  as  a  general  expression 
of  the  purpose  of  the  law,  and  that  the  acts 
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defined  in  the  subsequent  members  of  the  sec* 
tion  were  intended  as  a  specific  definition  of 
what  was  meant  in  the  first.  National  Benefit 
Co.  V.  Union  Hospital  Co.,  45  Minn.  272,  11  L. 
R.  A.  437,  was  a  case  involving  the  question 
of  a  partial  restraint  of  trade,  and  in  their 
opinion  the  court  says:  "There  are  two 
classes  of  cases,  some  of  which  appellants 
have  cited,  which  are  often  confounded  with, 
but  are  clearly  distinguishable  from,  cases 
like  the  present,  and  stand  upon  an  entirely 
different  footing.  The  one  is  combinations 
between  producers  or  dealers  to  limit  the 
production  or  supply  of  an  article  so  as  to 
acquire  a  monopoly  of  it,  and  then  unrea- 
sonably enhance  prices.  The  other  is  where 
a  corporation  of  a  quasi  public  character, 
charged  with  a  public  duty,  as  a  railway 
company,  gas  company,  or  the  like,  enters 
into  a  contract  restrictive  of  its  business, 
which  would  disable  it  from  performing  its 
duty  to  the  public."  We  think  it  was  to 
combinations  of  the  character  described  in 
these  remarks  that  our  statute  was  intended 
to  apply,  and  not  to  combinations  of  persons 
engaged  In  any  employment  which  may  be 
restrictive  of  tnat  business.  But  it  Is  a  rule 
of  construction  that  each  word  and  sentence 
should  be  presumed  to  be  intended  for  a  pur- 
pose, and  that  each  should  be  given  effect; 
and  it  may  be  argued  that  our  construction 
destroys  the  effect  of  the  words  in  the  first 
clause,  and  that  under  such  construction  they 
might  have  been  omitted  without  changing 
the  meaning  of  the  section.  But  the  argu- 
ment defeats  itself.  If  the  words  ^^restrio 
tions  in  trade"  are  not  to  be  limited  in  their 
meaning,  then  all  the  subsequent  parts  of  the 
section  were  unnecessary,  and  might  have 
been  omitted  without  altering  the  sense. 
Every  act  therein  defined  is  clearly  a  **  re- 
striction in  trade,"  in  the  most  comprehen- 
sive meaning  of  those  terms.  The  same 
argument  may  be  made  in  reference  to  the 
words  "article"  and  "commodity,"  and  it 
may  be.8aid  th^  should  be  construed  to  have 
a  different  meaning.  But,  if  the  word  "  com- 
modity" was  employed  in  Its  broadest  mean- 
ing, it  embraced  "article,"  and  the  latter 
might  have  been  omitted.  The  fact  is,  the 
section  of  the  act  under  cortsideration  abounds 
in  tautology;  and  its  general  structure  is 
such  that  rules  based  upon  grammatical  nice- 
ties should  not  prevail  over  broader  and  mora 
liberal  rules  of  construction.  Our  conclusion 
is  that  the  case  stated  in  the  petition  does  not 
come  within  the  provisions  of  the  statute ;  but 
we  are  not  prepared  to  concur  with  the  court 
of  civil  appeals  in  holding  that  the  whole  act 
is  inoperative.  It  is  true  that,  while  trusta 
are  defined  in  the  first  section,  nowhere,  ei- 
ther in  that  or  any  other  section,  are  they 
expressly  declared  unlawful.  The  following 
sections  provide  forfeitures  for  corporations 
and  punishment  for  persons  who  "  violate  any 
of  tne  provisions  of  the  act,"  but  they  do 
not  designate  what  shall  constitute  a  viola- 
tion of  its  provisions  in  any  direct  terms. 
Confining  ourselves  to  the  letter  of  the  law» 
there  is  a  clear  hiatus,— a  lack  of  connection 
in  its  provisions.  But  the  legislature  evi- 
dently intended  to  affix  a  punishment  to  some 
acts,  and  it  is  reasonable  to  presume  that  the 
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act.s  they  have  defined  were  those  intended  to 
be  forbidden.  This  intention  is  made  more 
evident  by  the  sixth  section,  which  declares 
that  a  violation  of  the  provisions  of  the  act 
is  **a  conspiracy  against  trade,"  etc.  ;  also 
by  the  seventh,  which  provides  that  it  shall 
be  sufficient,  in  an  indictment  under  the  act, 
*^  to  state  the  purposes  and  effect  of  the  tni9t 
or  combination  and  that  the  accused  was  a 
member  of  and  acted  with  or  in  pursuance 
of  it,  without  giving  its  name  or  description, 
or  how,  when,  or  where  it  was  created.  ^  The 
eighth  section  also  provides  that  it  shall  be 
sufficient  to  prove  upon  the  trial  that  ''the 
trust  or  combination  as  defined  herein  exists 
and  that  the  defendant  belonged  to  it  or  acted 
for  or  in  connection  with  it,  without  proving 
all  the  members  belonging  to  it, "  etc.  There 
is  no  express  declaration  that  trusts  are  un- 
lawful,—the  acts  which  are  declared  to  con- 
stitute a  trust  are  not  expressly  made  punish- 
able, nor  is  any  act  expressly  declared  to  be 
a  violation  o(  the  provisions  of  the  statute ; 
yet  the  language  is  sufficient,  we  think,  to 
manifest  unmistakably  the  intention  of  the 
legislature  to  punish  as  offenses  some  of  the 
acts  defined  in  the  first  section,  and  it  is  but 
reasonable  to  conclude  that  the  purpose  was 
to  subject  them  all  to  a  like  punishment. 
The  intention  of  the  legislature  is  the  aim 
of  statutory  construction,  and  where,  though 
not  expressed,  it  is  clearly  manifested  by  im- 
plication from  the  language  used,  we  cannot 
say  that  it  should  not  have  effect.  That 
which  is  not  expressed  in  words  may  be 
•plainly  imported**  by  implication.  We 
have  deemed  it  proper  to  say  this  much  upon 
this  question,  although  its  determination, 
in  our  opinion,  is  not  necessary  to  a  decision 
of  this  case.  The  other  question,  as  to  the 
validity  of  the  statute,  involves  a  construc- 
tion of  the  constitution,  and  wc  do  not  feel 
called  upon  to  determine  it.  The  decision  of 
a  grave  constitutional  question,  although  in- 
volved in  a  case,  is  properly  pretermitted 
until  a  controversy  arises  in  which  such  de- 
cision becomes  necessary  to  its  disposition. 
Having  determined  that  the  acts  charged 
against  the  defendants  are  not  embraced  with- 
in the  provisions  of  the  statute,  it  becomes 
necessary  to  decide  whether  or  not  they  are 
unlawful  at  common  law.  We  have  found 
no  direct  decision  in  any  court  of  last  resort 
upon  the  point.  The  decisions  upon  cases 
involving  similar  questions  are  not  altogether 
harmonious.  We  nave  seen  that  contracts  in 
unreasonable  ''restraint  of  trade"  are  illegal 
in  the  sense  that  they  are  not  enforceable.  Of 
these,  there  is  a  well-defined  class, — those 
in  which  the  parties  seek  to  bind  themselves 
by  an  agreement  that  one  of  them  shall  cease 
to  pursue  his  vocation.  The  terms  are  usu- 
ally employed  by  the  courts  in  this  sense. 
It  is  clear  that  the  combination  in  question 
is  not  of  this  class.  But,  employing  the 
terms  in  a  looser  sense,  it  is  frequently  said 
that  agreements  to  raise  or  depress  prices  be- 
tween persons  engaged  in  the  same  business 
is  a  combination  in  restraint  of  trade.  That 
such  contracts,  -as  applied  to  certain  kinds  of 
business,  are  unlawful,  in  the  sense  that  they 
are  not  valid,  there  is  no  doubt ;  but  whether 
the  rule  extends  to  every  class  of  business  is 
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a  different  question.  It  extends  to  a  business 
in  which  the  public  have  a  right,  as  distin- 
guished from  a  business  which  may  be  merely 
oeneflcial  to  the  public.  Such  is  the  carry- 
ing trade,  and  especially  the  business  of 
transportation  by  railroad  and  communica- 
tion by  telegraph.  Railroad  and  telegraph 
companies  derive  their  right  to  condemn 
property  from  the  fact  *that  their  business  is 
established  for  a  public  use.  So,  the  busi- 
ness of  gas  companies,  who  have  acquired  a 
right  to  lay  their  pipes  in  the  public  streets, 
in  analogy  to  that  of  railroad  companies,  is 
treated  as  public.  People  v.  CJiicugo  Gas 
Trust  Co.  180  111.  268,  8  L  R.  A.  497.  Thus 
far  we  may  clearly  see  our  way;  but  when 
we  come  to  a  business  not  public  in  its  char- 
acter, in  the  sense  previously  indicated,  dif- 
ficulties arise.  We  take  It  as  being  well 
settled  that  all  the  combinations  among  deal  • 
ers  in  provisions  or  other  articles  of  prime 
necessity  are  deemed  in  law  contrary  to  pub- 
lic policy,  and  contracts  to  effect  or  carry 
out  such  combinations  are  held  void.  India 
Bagging  Asso,  v.  Koek,  8  La.  Ann.  164 ;  Santa 
Clara  Valley  Mill  A  Lumber  Co,  v.  Hayes,  76 
Cal.  887;  Morris  Run  Coal  Go.  v.  Barclay 
Goal  Co.  68  Pa.  178,  8  Am.  Rep.  159.  Com- 
binations  of  this  character  are  commonly 
called  "monopolies,"  but  they  are  not  the 
technical  monopolies  known  to  the  common 
law.  4  Bl.  Com.  chap.  12,  §  9.  The  doc- 
trine that  they  are  illegal  probably  had  its 
origin  in  the  laws  ^gainst  forestalling,  le- 
grating,  and  engrossing, — offenses  which,  at 
a  very  early  day  in  England,  were  made  pun- 
ishable by  statutes  which  have  since  been  re- 
pealed. They  were  probably  offenses  at  com- 
mon law,  though  their  precise  nature,  as 
defined  in  that  system,  seems  to  be  obscure. 
1  Bishop,  Grim.  li.  8th  ed.  §  525.  Accord- 
ing to  Blackstone,  "  forestalling"  was  defined 
by  the  statute  "to  be  the  buying  or  contract- 
ing for  any  merchandise  or  victual  coming 
in  the  way  to  market ;  or  dissuading  persons 
from  bringing  their  goods  or  provisions  there, 
or  persuading  them  to  enhance  the  price  when 
there ;  or  of  any  practices  to  make  the  market 
dearer  to  the  fair  trader;"  and  "regrating" 
"  to  be  the  buying  of  com  or  other  dead  vict- 
ual in  any  market  and  selling  it  again  in  the 
same  market  or  within  four  miles  of  the 
place."  "Engrossing"  is  "the  buying  up 
large  quantities  of  corn  or  other  dead  vict- 
ual with  intent  to  sell  them  again."  As  we 
have  said,  these  statutes  have  been  repealed 
in  England.  They  were  applicable  to  a  con- 
dition of  society  which  no  longer  exists. 
But  it  is  to  be  presumed  that  the  common- 
law  principle  which  underlies  them  is  the 
origin  of  the  modem  doctrine  on  the  subject. 
We  find  that  most  of  the  cases  in  which 
agreements  amon^  manufacturers  and  dealers 
to  increase  the  price  of  their  wares  and  com- 
modities related  to  some  merchantable  article 
of  necessity  or  of  great  utility.  In  the  case 
of  India  Bagging  Asso,  v.  Kock,  supra,  it  is 
said  in  the  opinion  that  bagging  is  an  article 
"of  prime  necessity"  to  cotton  planters.  In 
the  elaborate  opinion  delivered  in  the  trial 
court  in  the  Sugar  Refining  Case,  Judge  Bar- 
rett lays  stress  upon  the  fact  that  sugar  is  "a 
necessary  article  of  commerce.*     People  v. 
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North  Riwr  Sugar  Eef.  Co.,  22  Abb.  N.  C. 
164,  2  L.  R.  A.  38.  So,  also,  in  the  opinion 
in  the  same  case  in  the  supreme  court  64 
Hun,  854,  5  L.  R.  A.  386.  In  the  opinion 
in  the  same  case  in  the  court  of  appeals  the 
question  was  not  discussed,  it  not  being 
deemed  necessary  to  a  decision  of  the  case. 
121  N.  Y.  682.  9  L.  R.  A.  88.  In  JHehard- 
9on  V.  BuM,  77  Mich.*  682.  6  L.  R.  A.  457. 
the  court  also  says:  "The  article"  in  con- 
troversy "  has  come  to  be  regarded  as  one  of 
necessity,  not  only  in  every  household  in  the 
land,  but  one  of  daily  use  by  almost  every 
individual  in  the  country."  Similar  expres- 
sions may  be  found  in  other  cases.  On  the 
other  hand,  in  Central  S?iade  Holler  Co,  v. 
Gushman,  148  Mass.  858,  an  agreement  be- 
tween three  manufacturers  of  shade  rollers  to 
control  the  manufacture  and  sale  of  their 
products  was  held  not  unlawful,  distinctly 
upon  the  ground  that  their  wares  were  not 
articles  of  "  prime  necessity. "  The  doctrine 
was  adhered  to  and  reaffirmed  by  the  same 
court  in  the  subsequent  case  of  Gloucester  Is- 
inglass d  Glue  Co.  v.  Russia  Cement  Co,,  154 
Mass.  92,  12  L.  R.  A.  568.  In  the  latter  case 
the  court  says :  ^  Their  contract  had  no  re- 
lation to  an  article  of  prime  necessity,  or  to 
staple  commodities  ordinarily  bought  and 
sold  in  market."  In  most  of  the  cases  in 
which  agreements  between  persons  doing  a 
business  not  of  a  public  character  have  been 
held  contrary  to  public  policy  and  void,  the 
contracts  related  not  only  to  articles  of  com- 
merce, but  to  staple  commodities. 

Insurance  is  a  mere  contract  of  indemnity 
against  a  contingent  loss.  Though  it  is  an 
important  aid  to  commerce,  it  is  not  a  busi- 
ness of  commerce,  or  one  in  which  the  pub- 
lic have  any  direct  right.  No  franchise  is 
necessary  for  its  prosecution,  and  no  one  has 
a  right  to  demand  of  an  underwriter  that  his 
property  shall  be  insured  at  any  rate.  Any 
individual  may  execute  a  policy,  and  so  any 
company  incorporated  for  the  purpose  of  in- 
suring property  may  refuse  to  execute  one, 
unless  it  be  so  bound  by  its  charter.  Forced 
insurance,  for  obvious  reasons,  is  detrimental 
to  the  public  interest,  and  it  is  therefore  not 
probable  that  such  restriction  will  be  found 
in  any  charter.  Labor  is  necessary  to  pro- 
duction and  transportation,  and  therefore  it 
is  not  merely  an  aid,  but  a  necessity,  of  com- 
merce. It  is  advantageous  to  the  public, 
and  in  that  sense  they  have  an  interest  in  it. 
The  services  of  professional  men  are  likewise 
indispensable  in  most  civilized  communities, 
and  are  presumably  likewise  advantageous 
to  the  public.  The  public  have  an  interest 
in  them  in  the  same  sense  in  which  they  have 
an  interest  in  the  business  of  insurance.  It 
follows,  therefore,  that  if  insurance  compa- 
nies are  to  be  brought  within  the  rule  that 
makes  agreements  to  increase  the  price  of 
merchandise  illegal,  upon  the  ground  that 
the  public  have  an  interest  in  their  business, 
agreements  among  laborers  and  among  pro- 
fessional men  not  to  render  their  services  be- 
low a  stipulated  rate  should  be  held  contrary 
to  public  policy  and  void  upon  the  same 
ground.  Combinations  among  workingmen 
to  increase  or  maintain  their  wages  by  un- 
lawful means  are  unlawful.  But  are  such 
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combinations  unlawful  when  the  only  meant 
resorted  to  to  accomplish  their  objects  is  a 
refusal  on  part  of  the  parties  to  the  agree- 
ment to  accept  employment  at  a  lower  rate 
of  wages  than  that  designated  in  the  con- 
tract? This  is  the  next^question  for  deter- 
mination, and  it  is  not  without  difficulty. 
In  treating  of  criminal  conspiracies,  Mr. 
Bishop  says:  "Whatever  the  lanfiruage  of 
some  of  the  old  cases,  no  lawyer  of  the  pres- 
ent day  would  hold  it  indictable  for  men 
simply  to  associate  to  promote  their  own  in- 
terests, or  specifically  to  raise  their  wages. 
If  the  means  adopted  were  mutual  improve* 
ment  of  their  mental  or  physical  powers, 
mutual  instruction  in  their  methods  of  doing 
their  work,  mutual  inquiring  and  imparting 
information  as  to  the  wages  paid  in  other 
localities,  or  anything  else  of  a  like  helpful 
nature,  severally  enabling  the  members  to 
obtain  higher  wa^es,  nothing  could  be  more 
commendable,  and  nothing  further  from  the 
inhibition  of  the  law ;  or.  if  employers  should 
combine  simply  to  reduce  wages,  not  propos- 
ing any  unlawful  means,  perhaps  we  might 
not  so  much  commend  them,  yet  still  they 
would  stand  under  no  disfavor  from  the 
law, — the  result  of  which  is  that  a  conspiracy 
to  enhance  or  reduce  wages  is  not  indictable 
per  se,  while  yet  it  may  be  so  by  reason  of 

£  reposed  unlawful  means. "  2  Bishop,  Grim. 
I.  §  283,  subd.  2.  The  author  then  proceeds 
to  consider  certain  means  which  have  been 
determined  to  be  unlawful,  in  which  a  mere 
agreement  by  men  not  already  under  contract 
not  to  work  unless  for  a  certain  rate  of  wages 
does  not  seem  to  be  included.  But  the  matter 
seems  to  be  involved  in  some  obscurity.  In 
a  previous  section  the  author  cites  the  re- 
marks of  distinguished  English  judges,  in- 
cluding Lord  Mansfield,  to  the  effect  that  such 
agreements  are  unlawful  in  themselves,  but 
adds:  "In  a  later  case,  Earle,  «/.,  perhaps 
with  a  view  to  conforming  to  the  Statute  of 
6  Geo.  IV..  chap.  129,  §  4,  yet  distinctly 
qualifying  the  words  of  Lord  Mansfield, 
stated  it  as  settled  that  workmen  are  at  li- 
berty, while  they  are  perfectly  free  from  en- 
gagements, and  have  the  option  of  entering 
into  employment  or  not,  to  agree  among 
themselves  to  say.  *  We  will  not  go  into  any 
employ  unless  we  can  get  a  certain  rat«  of 
wages. ' "  Mr.  Freeman,  in  his  note  to  the 
case  of  People  v.  Fisher,  says :  "  Recent  de- 
cisions in  England,  and  the  spirit  now  pre- 
vailing there  and  in  this  country,  of  giving 
encouragement  to  workmen  in  their  endeavors 
to  associate  themselves  into  organizations  for 
their  mutual  benefit,  have  settled  beyond 
question  that  unemployed  workmen  'may 
unite,  and  agree  not  to  work  unless  for  a 
certain  price.  This  is  a  plain  right,  upon 
which  no  doubt  ought  ever  to  have  existed." 
28  Am.  Dec.  608.  The  learned  annotator 
then  quotes :  "  The  law  is  clear  that  work- 
men have  a  right  to  combine  for  their  own 
protection,  and  to  obtain  such  wages  as  they 
may  choose  to  agree  to  demand ;"  citing  Reg, 
y.  Rowlands,  5  Cox,  C.  C.  486,  460.  In  Com. 
v.  Hunt.  4  Met.  111.  88  Am.-  Dec.  846,  it 
was  held  by  the  supreme  court  of  Alassachu- 
setts  that  an  association  among  journeymen 
bootmakers,  in  which  they  bound  themsel  vea 
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not  to  work  for  any  person  who  employed 
one  not  a  member  of  the  association,  was  not 
indictable  at  common  law.  Following  that 
decision,  that  court  also  held,  in  Bowen  v. 
MatJuwn,  14  Allen,  499,  that  an  agreement 
among  certain  defendants  b^  which  ttiey 
sought  to  compel  the  plaintiff,  a  shipping 
master,  among  other  tliihgs,  to  ship  men 
from  them  at  an  established  rate  of  wages, 
was  not  illegal,  and  did  not  give  a  ground 
of  action,  although  the  plaintiff's  business 
had  been  damaged  by  the  conspiracy.  So, 
also,  in  Ca/rew  v.  Rutherford^  106  Mass.  10, 
8  Am.  Rep.  287,  they  say  that  **  it  is  no  crime 
for  any  number  of*  workmen  to  associate  them- 
selves, and  agree  not  to  work  for  or  deal  with 
certain  men  or  certain  classes  of  men,  or 
work  under  certain  wages  or  without  certain 
conditions."  We  take  it,  therefore,  that  the 
weight  of  authority  is  against  the  proposi- 
tion that  such  a  combination  among  work- 
men was  indictable  at  common  law.  It  does 
not  follow,  however,  that  any  agreement  of 
that  character  is  not  against  public  policy, 
and  therefore  void ;  but  it  is  proper  to  show 
that  it  was  not  an  indictable  offense  at  com- 
mon law,  for,  if  so,  any  contract  in  pursuance 
of  such  an  agreement  would  have  been  il- 
legal, in  the  sense  that  it  would  not  be  en- 
forceable in  the  courts. 

Upon  the  question  whether  an  agreement 
among  workmen  to  raise  their  wages  is  con- 
trary to  public  policy,  as  being  in  restraint 
of  trade,  there  is  some  conflict  in  the  authori- 
ties. In  Collins  v.  Locke,  4  App.  Cas.  674, 
the  judicial  committee  of  the  privy  council 
held  that  a  contract  between  stevedores  in  a 
certain  port,  by  which  they  agreed  to  parcel 
out  the  stevedoring  business,  was  not  void, 
as  a  contract  in  restraint  of  trade,  at  common 
law.  The  court  says :  **  The  objects  which 
this  agreement  has  in  view  are  to  parcel  out 
the  stevedoring  business  of  the  port  among 
the  parties  to  it,  and  to  prevent  competition 
at  least  among  themselves,  and  also,  it  may 
be,  to  keep  up  the  price  to  be  paid  for  the 
work.  Their  lordships  are  not  prepared  to 
say  that  an  agreement  having  these  objects 
is  invalid  if  carried  into  effect  by  proper 
means, — that  is,  by  provisions  reasonably 
necessary  for  the  purpose, — though  the  effect 
of  them  might  be  to  create  a  partial  restraint 
upon  the  power  of  the  parties  to  exercise  their 
trade."  In  Master  Stevedores*  Asso.  v.  WaUh 
2  Daly,  1,  which  was  a  civil  action,  it  was 
held  that  it  was  not  unlawful  for  workmen 
to  agree  that  they  would  not  work  below  cer- 
tain rates,  and  that  a  by-law  of  an  associa- 
tion which  provided  a  pecuniary  penalty  for 
the  violation  by  way  of  a  fine  could  be  re- 
covered. The  decision  was  not  by  a  court  of 
last  resort,  but  the  opinion  is  able,  learned, 
and  exhaustive,  and,  as  it  seems  to  us,  con- 
vincing. See  also  Sayre  v.  Louisville  Union 
Benev,  Asso.  1  Duv.  148,  85  Am.  Dec.  618. 
In  Ladd  v.  Southern  Cotton  Press  A  Mfg,  Co,, 
58  Tex.  172.  it  was  also  decided,  in  effect, 
that  a  combination  among  the  compressing 
companies  in  the  city  of  Galveston,  by  which 
they  increased  the  prices  for  compressing 
cotton,  was  not  unlawful.  This  proposition 
is  based  distinctly  upon  the  ground  that  com- 
pressing cotton  is  not  a  public  business.  On 
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the  other  hand,  it  fs  held  by  the  supreme 
court  of  Illinois,  in  More  v.  Bennett,  140  111. 
69,  15  L.  R.  A.  861,  that  an  association  of 
stenographers,  one  of  the  objects  of  which 
was  to  control  prices  to  be  charged  for  work 
by  its  members,  is  an  illegal  combination, 
and  that  its  rules  would  not  be  enforced  so  as 
to  sustain  an  action  of  one  member  against  an* 
other.  The  cases  cited  all  relate  to  combina- 
tions between  carriers  or  dealers  in,  or  produ- 
cers  of,  staple  articles  of  commerce,  as  the 
opinion  itself  shows.  The  court  also  quotes 
from  Tiedeman  on  Commercial  Paper  (section 
190),  as  follows :  **  All  combinations  of  cap- 
italists or  of  workingmen  for  the  purpose  of 
influencing  trade  in  their  especial  favor  by 
raising  or  reducing  prices  are  so  far  illegal 
that  agreements  to  combine  cannot  be  en- 
forced. "  The  cases  cited  by  this  author  do  not 
sustain  the  proposition.  Morris  Run  Coed  Co^ 
V.  Barclay  Coal  Co,,  68  Pa.  173,  8  Am.  Rep. 
159,  was  a  combination  to  affect  the  price  of 
coal.  Stanton  v.  AUen,  5  Denio,  434,  49  Am. 
Dec.  282,  was  an  association  composed  of  the 
proprietors  of  canal  boats  to  regulate  the  rate 
of  transportation.  In  the  other  cases  cited-^ 
Brisbane  v.  Adams,  3  N.  Y.  129 :  Noyes  v. 
Day,  14  Vt.  384 ;  Doolin  v.  Ward,  6  Johns. 
194 ;  and  Thompson  v.  Davies,  18  Johns.  112— 
it  is  simply  held  that  agreements  to  prevent 
competition  in  bidding  at  auction  sales  are 
contrary  to  public  policy,  and  therefore  void. 
Combinations  of  that  character  tend  to  affect 
the  price  of  the  thing  to  be  sold,  and  directly 
to  defraud  the  owner.  In  his  work  on  Sales, 
the  same  author  lays  down  the  same  proposi- 
tion, and  attempts  to  sustain  it  by  the  same 
authorities.  Tiedeman,  Sales,  §  808.  Not- 
withstanding our  great  respect  for  the  court 
which  made  the  decision,  we  cannot  concur  in 
the  doctrine  announced  in  the  case  of  Mo^'e  v. 
Bennett.  It  is  opposed  to  the  well -considered 
cases  on  the  same  point  which  we  have  previ- 
ously cited,  and  which  as  we  think,  lav  down 
the  correct  rule.  Now,  the  business  of  steve- 
dores is  essential  to  maritime  commerce,  and 
that  of  compressing  cotton  is  an  important  aid 
to  traffic  in  that  staple.  In  that  particular, 
neither  are  secondary  to  the  business  of  insur- 
ance. The  public  has  an  interest  in  the  one, 
just  as  it  has  in  the  others :  and,  if  it  be  law 
that  those  engaged  in  lading  ships  and  in 
compressing  cotton  may  combine  to  regulate 
their  charges,  we  see  no  good  reason  why 
insurance  companies  may.  not  combine  for  a 
similar  purpose.  The  same  may  be  said  of 
lawyers,  physicians,  dentists,  and  others  pur- 
suing like  occupations,  in  which  many  per- 
sons may  have  an  interest  in  the  services  to 
be  performed.  But  there  is  a  stronger  reason 
for  holding  illegal  combinations  to  enhance 
prices  among  those  engaged  in  occupations 
which  are  licensed,  ana  are  protected  from 
unlicensed  competition,  than  among  those  of 
whom  no  such  license  is  required.  In  Morris 
Run  Coal  Co,  v.  Barclay  Coal  Co,,  68  Pa.  173, 
8  Am.  Rep.  159,  Judge  Agnew,  who  delivered 
the  opinion,  puts  the  case  very  strongly 
against  a  combination  among  coal  companies 
to  control  the  market,  and  yet  says:  **To 
flz  a  standard  of  prices  among  men  in  the 
same  employment,  as  a  fee  bill,  is  not  in  it- 
self criminal,  but  may  become  so  when  the 
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parties  resort  to  coercive  restraint  or  penalties 
upon  the  employe  or  employers,  or,  what  is 
worse,  to  force  of  arms. "  For  these  reasons, 
we  conclude  that  the  combination  in  this 
case  is  not  ille>2:al  at  common  law. 

But,  if  it  should  be  determined  that  the 
combination  charged  in  the  petition  is  so  far 
illegal  as  to  make  any  contract  growing  out 
of  it  void  at  common  law,  we  are  not  pre- 
pared to  say  that  it  would  either  subject  the 
corporations  engaged  in  it  to  a  forfeiture  of 
their  franchises,  or  to  be  enloined  at  the  suit 
of  the  state.  The  application  of  either  rule 
would  result  in  grave  consequences.  A  cor- 
poration which  exceeds  its  powers  in  an  im- 
portant particular  commits  a  breach  of  an 
implied  condition  of  its  contract,  and  may 
be  properly  held  subject  to  the  penalty  of  a 
forfeiture.  But  the  sanction  of  a  rule  of  law 
which  holds  a  contract  not  made  punishable 
merely  void  as  against  public  policy  is  or- 
dinarily simply  to  refuse  the  parties  any 
remedy  for  its  enforcement,  and  it  may  be 
doubted  whether  the  courts  would  interfere 
to  enjoin  their  performance.  The  courts  may 
command  parties  to  a  legal  contract  in  re- 
straint of  trade  to  refrain  from  violating  its 
provisions,  but  can  they  enjoin  a  party  to  a 
contract  merely  yoid  to  refrain  from  its  per- 
formance? The  rule  is  to  leave  the  parties 
as  they  have  left  themselves.  If  the  contract 
be  executory,  a  court  will  not  enforce  it  in 
favor  of  one  claiming  under  it ;  if  executed, 
it  will  not  rescind  it  at  the  suit  of  a  party 
claiming  against  it.  The  public  policy 
which  creates  the  rule  in  these  cases,  it 
seems  to  us,  has  gone  no  further  in  provid- 
ine  a  sanction  for  its  enforcement  than  to 
refuse  a  remedy  in  the  courts  to  either  party 
to  the  agreement.  The  North  Eiwr  Sugar 
Refining  uim  was  tried,  and  appealed  to  the 
supreme  court  in  banCt  and  thence  an  ap- 
peal was  again  taken  to  the  court  of  ap- 
peals. It  was  stubbornly  contested  and  ar- 
gued with  distinguished  ability  on  both  sides 
at  every  stage  of  its  progress.  In  the  opin- 
ion of  the  trial  judge,  stress  is  laid  upon  the 
fact  that  the  tendency  of  the  combination 
was  to  create  a  monopoly  in  restraint  of  trade. 
22  Abb.  N.  C.  164,  2  L.  R.  A.  88.  In  the 
supreme  court  this  is  made  a  principal  ground 
upon  which  the  opinion  of  the  court  is  oased. 
The  opinion  recognizes  that  it  was  a  con- 


spiracy in  restraint  of  trade  under  the  statute 
of  New  York,  and  an  indictable  offense.  54 
Hun,  854,  5  L.  R.  A.  886.  But  it  is  notable 
that  the  court  of  appeals  expressly  waives  any 
consideration  of  that  question,  and  holds  that 
the  defendant  corporation  had  subjected  its 
charter  to  forfeiture,  by  reason  of  its  having 
exceeded  its  powers  in  forming  with  other 
corporations  a  trust  in  the  nature  of  a  part* 
nership.  It  may  be  that  to  restrain  a  party 
from  performing  a  contract  merely  void  at 
common  law,  as  being  contrary  to  public 
policy,  would  be  to  violate  the  rule  which 
leaves  all  the  parties  to  suffer  the  conse- 
quence of  their  improvident  engagements  of 
such  a  character,  and  ffives  relief  to  none; 
but  this  would  not  apply  if  the  interest  of  a 
third  person  was  to  be  affected.  The  ques- 
tion is  not  without  difficulty,  and,  since  its 
determination  is  not  necessary  to  this  case,  we 
do  not  decide  it.  It  may  be  that  a  thorough 
examination  of  the  authorities  would  show 
that  it  is  settled. 

We  would  not  be  understood  as  holding 
that  the  combination  declared  in  this  case  is 
not  detrimental  to  the  public,  and  that  sound 
policy  does  not  demand  the  suppression  of 
that  and  all  like  organizations  of  a  similar 
magnitude.  There  are  certain  contracts,  and 
perhaps  combinations,  whicfi  the  law  regards 
as  being  against  public  policy.  The  courts 
cannot  extend  the  rule  merely  by  reason  of 
their  opinion  as  to  what  the  law  ought  to 
be.  What  other  combinations  or  contracts 
should  be  held  illegal  on  the  ground  of  pub- 
lic policy  is  a  political  question, —that  is  to 
sav,  one  which  it  is  the  province  of  the  leg- 
islative department  of  the  government  to  de- 
termine. The  legislature  has  power  to  weigh 
the  public  interest  even  **  in  golden  scales, " 
and,  if  such  combinations  be  found  detri- 
mental, they  can  denounce  the  evil,  and  pro- 
vide the  remedy. 

It  follows  that  we  are  of  opinion  that  this 
action  cannot  be  maintained,  and  therefore 
ths  judgments  both  of  th$  Court  of  Civil  Appeals 
and  of  the  District  Court  are  reversed,  and 
judgment  is  here  rendered  for  the  defendants 
in  the  latter  court,  the  plaintiffs  in  error  in 
this  court. 

Rehearing  denied. 


NEBRASKA  SUPREME  COURT. 


Albert  WELTON 

V, 

Thomas  J.  DICKSON  et  al.  County  Com- 
missioners, and  Aaron  C.  LODER  et  a/., 
Appts. 

i Neb ) 

*1.  The  eolistltaiional  proTiaion,  'The 
proiiertj  of  no  person  shall  be  taken 

*Headnot6Sb7  Ragan,  a 


or  damag^ed  for  public  use  without  Jugt  com* 
pensatioo,**  prohibits*  by  Implication,  the  taking 
of  private  property  for  any  private  use  what- 
ever, without  the  coDflent  of  the  owner. 

8.  Such  eonsUtutlonal  provision  Ibr- 
bids  private  property  from  bein^  coat* 
pnlsoriljr  taken  or  damaged  for  any  but  pub* 
lie  use,  and  then  only  upon  juat  compeDsatlon 
being  made,  the  amount  of  which  !•  to  be  f 
by  a  jury. 


Nora.— The  above  case  does  not  deny  that  a  so- 
called  private  road  may  be  condemned  at  the  ex- 
pense of  the  petltlODer  If  it  la  In  fact  to  be  open  for 
the  public  use  and  therefore  does  not  weaken  the 
oonoliulon  expressed  in  the  note  to  Latah  County 
22  L.  li.  A. 


V.  Peterson  (Tdaho)  16  L.  R.  A.  81,  but  It  wlU  be  leen 
that  in  the  present  case  the  private  road  consti- 
tuted a  mere  easement  which  was  essentially  pri- 
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3«  ThewantofpowerliiAlefi^ialatttreto 
tnuisfer  to  one  man  the  propertj  of 
another  without  his  oonseot,  either  with  or 
without  compensation,  does  not  depend  upon 
constitutional  restriction,  but  upon  the  fact  that 
tt  Is  not  the  exercise  of  the  power  of  maklngr  laws 
or  rules  of  civil  conduct,  which  is  the  branch  of 
the  sovereign  power  committed  to  the  legisla- 
ture. 

4.  When  the  public  esl^enelee  demand 
the  exercise  of.  the  power  of  taking 
private  property  <or  the  public  use  is  solely 
a  question  for  the  legislature,  upon  whose  deter- 
mination the  courts  cannot  sit  in  Judgment. 

6.  But  what  is  such  a  public  use  as  will 
Justify  the  exercise  of  the  power  of 
eminent  domain  is  a  question  for  the  courts  to 
decide.  But  if  the  public  use  be  declared  by  the 
legislature  the  courts  wHl  hold  the  use  public, 
unless  it  manifestly  appears  from  the  provisions 
of  the  act  that  they  can  have  no  tendency  to  ad- 
vance and  promote  such  public  use. 

6.  Sections 47-58»chap.  78»  Comp.  Stat. 
1893«  authorise  thetakin£^  of  private 
property  for  private  use,~the  roads  therein 
mentioned  being  essentially  private,  and  beyond 
the  public  control,— and  said  sections  are  there- 
fore unconstitutional  and  void. 

7«  The  absence  of  a  plain  and  adequate 
remedy  at  law  affords  the  only  test  of  equity 
Jurisdiction,  and  the  application  of  this  principle 
to  a  particular  case  must  depend  altogether  upon 
the  character  of  the  case,  as  disclosed  in  the  pro- 
43eeding8.  It  is  not  enough  that  there  is  a  rem- 
edy at  law.  It  must  be  plain  and  adequate,  or, 
in  other  words,  as  practical  and  eflBcient  to  the 
ends  of  Justice,  audits  prompt  administration,  as 
the  remedy  in  equity. 

(January  4, 1894.) 

APPEAL  by  defendants  Loder  and  Mar- 
siiall  from  a  decree  of  the  District  Court 
for  Lancaster  County  in  favor  of  complainants 
in  a  proceedinff  brought  to  restrain  the  at- 
tempted establishment  of  a  private  road  over 
complainant's  land.    Affirmed, 

The  facts  suflSciently' appear  in  the  commis- 
sioner's opinion. 

Mesars.  N.  Z«  Snell  and  Beeson  ft  Root, 
for  appellants: 

The  county  commiflsionershad  exclusive  ju- 
risdiction to  hear  and  determine  the  questions 
«8  to  the  opening  of  this  road,  and  the  plaintiff 
liad  the  right  to  appear  before  them  and  object 
to  the  establishment  of  the  road  and  to  a  full 
hearing  as  to  the  necessity  or  right  to  have  the 
road  laid  out  and  established,  and  it  will  be 
presumed  that  they  would  decide  it  correctly, 
but  if  Mr.  Welton  was  dissatisfied  with  their 
•decision  he  could  take  the  case  to  the  district 
<court  by  appeal  or  on  error;  and  the  district 
•court  had  no  power  or  authority  to  take  the 
whole  matter  out  of  the  hands  of  the  commis- 
-sioners  in  this  summarv  manner  and  assume 
jurisdiction  to  try  and  determine  the  whole 
<sase. 

SiaU  V.  Clary,  26  Neb.  403;  State  v.  Palmer, 
18  Neb.  644. 

There  being  an  adequate  remedy  at  law 
chancery  will  not  interfere. 

Maxwell,  PI.  &  Pr.  643, 718;  Brtnon  ▼.  Otoe 
County  Comre,  6  Neb.  Ill;  Clark  v.  Dayton, 
Id.  198;  Ellii  y.  Earl,  7  Neb.  881;  Poyer  v. 
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DesPlaine$,  123  HI.  Ill;  Wallaek  y.  Societp 
for  Reformation  of  Juvenile  Delinquents,  67  N. 
Y.  23;  1  High,  Inj.  2d  ed.  §8  29,  88  et  eeq,; 

2  High,  Inj.  2d  ed.  §§  1242-lS44,  1257,  1258; 
West  V.  Nm  York,  10  Paige.  539,  4  L.  ed.  1081. 

The  better  reasoning  holds  private  road 
laws  valid 

Sherman  v.  Baick,  32  Cal.  241, 91  Am.  Dea 
577:  Perrine  y.  Farr,  22  N.  J.  L.  356:  Allen 
v.  Stevens,  29  N.  J.  L.  609;  Hickman's  Case, 
4  Harr.  (Del.)  680;  Harvey  v.  Thomas,  10 
Watts,  66,  36  Am.  Dec.  141;  Pocopson  Road, 
16  Pa.  15;  Kilbuck  Private  Road,  77  Pa.  39; 
WaddelVs  App.  84  Pa.  90;  MetcaXf  v.  Binaham, 

3  N.  H.  461;  Proctor  v.  Andover,^!^,  H.  351; 
Clark  y.  Boston,  C.  <t  M.  Railroad,  24  N.  H. 
118;  Bretoer  y.  Bowman,  9  Ga.  37;  Robinson 
y.  S^Dope,  12  Bush,  21;  IfcCauley  v.  Dunlap, 

4  B.  Mon.  67;  Denham  y.  Bristol  County 
Co^nrs,  108  Mass.  202;  Jones  v.  Andover,  6  Pick. 
59;  Com,  y.  Hubbard,  24  Pick.  98;  Ferris  v. 
Bramble,  5  Ohio  St.  109;  S/iaver  v.  Starrett,  4 
Ohio  St.  494. 

The  correct  conclusion  was  reached  by  Judffe 
Beck  in  Bankhead  y.  Brown,  25  Iowa,  640. 
See  also  Turner  y.  Alihavs,  6  Neb.  64;  State 
y.  Lancasier  County  Comrs,  Id.  485;  Pleuler 
v.  State,  11  Neb.  547;  Re  Creighton,  12  Neb. 
282;  McClay  y.  Lincoln,  32  Neb.  412. 

Messrs.  Pound  ft  Burr»  for  appellee: 

No  remedy  is  adequate  that  does  not  stop  the 
threatened  danger  and  prevent  the  unlawful 
and  lawless  invasion  and  appropriation  of 
plaintiff's  homestead. 

Commissioners  acting  under  color  of  law  and 
proceeding  without  any  legal  authority  to  per- 
manently appropriate  the  land  of  a  private  citi-, 
zen  may  be  enjoined  from  proceeding  with  such' 
appropriation.  , 

2  Higb.  In].  §§  1308.  1800,  1818;  Beatty  y. 
Beethe,  23  Neb.  210;  FoUmer  y.  Nuckolls 
County  Comrs,  6  Neb.  204;  McArthur  y. 
KeUy,  5  Ohio,  139;  Anderson  y.  Hamilton 
County  Comrs.  12  Ohio  St.  635;  Mohcnok  &  K  R, 
Co,  y.  Artcher,  6  Paige,  83,  3  L.  ed.  907;  Wild 
y.  Deig,  43  Ind.  456, 13  Am.  Rep.  399;  Witham 
y.  Osbom,  4  Or.  318,  18  Am.  Rep.  287;  Qreen 
y.  Qreen,  34  111.  320;  Qreen  y.  Oakes,  17  111. 
249;  Lumsden  y.  Milwaukee,  8  Wis.  486;  Wad- 
delVs  App.  84  Pa.  90;  Coiter  y.  Tide  Water  Co. 
18  N.  X.  Eq.  55. 

When  county  commissioners  or  other  pub- 
lic officers  are  proceeding  in  excess  of  their 
powers,  or  in  the  absence  of  power  or  juris- 
diction, and  their  acts  are  likely  to  result  in  ir- 
reparable injury  to  property  owners,  an  in- 
junction is  the  appropriate  relief. 

Armstrong  v.  St.  Louis,  3  Mo.  App.  161; 
Covington  y.  Nelson,  36  Ind.  532;  Conrad 
V.  Smith,  32  Mich.  429;  Carter  y.  Chicago,  57 
ni.  283;  Dintnddie  y.  RushviOe,  37  Ind.  66; 
Baltimore  y.  QUI,  81  Md.  375;  Lumsden  y. 
Milwaukee,  and  FoUmer  y.  Nuckolls  County 
Comrs.  supra;  Vanderlip  v.  Qrand  Rapids,  8 
L.  R.  A.  247,  73  Mich.  522;  Benton  County 
Comrs.  y.  Temj>leton,51  Ind.  266. 

When  there  is  some  legal  remedy,  but  it  la 
clearly  inadequate  to  give  the  relief  to  which 
the  plaintiff  is  entitled,  he  may  have  an  injunc- 
tion. 

Watson  y.  Sutherland,  72  U.  8.  6  Wall.  74, 
18  L.  ed.  580;  Bishop  v.  Moorman,  98  Ind.  1, 
49  Am.  Rep.  731;  Keeiiey.  Bristol,  26  Pa.  46. 
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'  The  tendency  of  modern  thought  is  to  ex- 
tend the  remedy  by  injunction. 

3  Pom.  £q.  §  1399;  Biihop  y.  Moorman,  sw- 
jyra;  Omaha  db  K  W.  B.  Co.  ▼.  Menk,  4  Neb. 
21;  Ray  v.  Atchison  d  i^.  R.  Ch,  Id.  489; 
Bankhead  v.  Brovm,  25  Iowa,  540. 

Such  statutes  have  uniformly  been  held  un- 
constitutional in  states  having  a  constitutional 
provision  like  the  one  in  our  constitution  or 
one  of  similar  import. 

Sedgw.  Stat.  &  Const.  Law,  2d  ed.  447-450; 
Be  AWany  Street,  11  Wend.  149,  25  Am.  Dec. 
618;  Bloodgood  v.  Mohawk  <t  H,  B.  B.  Co.  18 
Wend.  9, 31  Am.  Dec.  313;  Beeves  v.  Wood  Coun- 
ty Treasurer,  8  Ohio  St.  346;  McQuiUen  y.  Eat- 
ton,  42  Ohio  Bt.  204;  Jenal  y.  Green  Island 
Draining  Co.  12  Neb.  166;  Forney  v.  Fremont, 
K  A  M.V.  BCo.  ^  Neb.  m-,  OAom  y. 
Hart,  24  Wis.  90,  1  Am.  Rep.  161;  Cooley, 
Const.  Lim.  2d  ed.  530;  Be  Eureka  Basin  Ware- 
house d  Mfg.  Go.  96  N.  Y.  49;  Anderson  v. 
Kerns  Draining  Co.  14  Ind.  199,  77  Am.  Dec. 
63;  Tyler  v.  Beaeher,  44  Vt  648.  8  Am.  Rep. 
898;  Coster  y.  Tide  Water  Co,  18  N.  J.  £q.  55; 
Consolidaied  Channel  Co.  y.  Central  Pae.  B. 
Co.  53  Cal.  269;  Cooley,  Const.  Lim.  2d  ed. 
532;  Beekman  y.  Saratoga  dh  S.  B.  Co.  8  Paige, 
73,  8  L.  ed.  63,  22  Am.  Dea  679. 

Statutes  authorizing  private  roads  or  right 
of  way  to  be  laid  out  across  the  lands  of  un- 
willing parties  by  the  exercise  of  the  right  of 
eminent  domain  are  held,  in  states  having  a 
constitutional  provision  like  the  one  in  our 
constitution,  unconstitutional  and  void. 

Bankhead  y.  Brown,  25  Iowa,  540:  Netbitt  y. 
Trumbo,  39  HI.  110,  89  Am.  Dec.  J90;  Wild  y. 
Deia,  48  Ind.  455,  18  Am.  Rep.  89);  Taylor 
V.  Porter,  4  Hill,  140,  40  Am.  Dec  274;  Be 
Albany  Street,  11  Wend.  149,  25  Am.  Dec. 
618;  Diekey  v.  TenrUson,  27  Mo.  373;  Otborn 
V.  Hart,  24  Wis.  89,  1  Am.  Rep.  161;  Clack 
V.  White,  2  Swan,  540;  Vamer  y.  Martin,  21 
W.Va.  534;  Boberts  v.  WiUiams,  15  Ark.  43; 
Witham.  y.  Gibom,  4  Or.  318, 18  Am.  Rep.  287; 
Sadler  v.  Langham,  34  Ala.  311;  Crear  v. 
Orossiy,  40  111.  175;  Steufart  y.  Hartman,  46 
Ind.  331;  ShoUf.  German  Coal  Co.  118  111. 
427,  59  Am.  Rep.  379;  Boss  v.  Davis,  97  Ind. 
79;  Elliott,  Roads  &  Streets,  146;  Cooley,  Const 
Lim.  530;  Lewis,  Em.  Dom.  §  167. 

As  to  what  is  a  public  use  is  a  question  of 
law  to  be  decided  by  the  courts. 

MeQuillen  v.  Hatton,  Tyler  y.  Beaeher,  and 
Be  Eureka  Basin  Warehouse  d  Mfg.  Co.  supra; 
Savannah  y.  Hancock,  91  Mo.  64;  Coster  y. 
Tide  Water  Co.  supra. 

A  private  road  cannot  be  laid  out  in  part 
aloDfir  or  over  a  public  road. 

Boyer^s  Boad,  37  Pa.  257. 

When  an  easement  has  once  been  acquired 
mere  non-user  will  not  defeat  the  right  to  it. 

Curran  y.  Louisville,  83  Ky.  632. 

Ra^an,  C,  filed  the  following  opinion: 
Chapter  78,  Comp.  Stat.  1893.  provides: 
*  Sec.  47.  When  the  lands  of  ai  y  person  shall 
be  surrounded  or  enclosed,  or  be  shut  out  and 
cut  off  from  a  public  highway  by  the  lands 
of  another  person  or  persons,  who  refuse  to 
allow  such  person  a  private  road  to  pass  to 
or  from  his  or  her  said  land,  it  shall  be  the 
duty  of  the  county  board  on  petition  of  any 
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person  whose  land  is  bo  surrounded  or  shut 
out,  to  appoint  three  disinterested  freehold- 
ers of  the  precinct  or  township,  in  counties 
under  township  organization,  in  which  the 
land  lies,  as  commissioners  to  view  and  mark 
out  a  road  from  the  land  of  the  petitioner  to 
the  nearest  public  highway,  and  assess  the 
damages  the  person  will  sustain  throueh 
whose  land  the  road  will  pass.  Sec.  48.  The 
person  desiring  to  secure  the  right  of  way 
shall  ffive  the  person  or  persons  through 
whose  lands  the  road  will  run,  at  least  two 
days'  notice  of  such  Intended  application, 
by  leaving  or  causing  to  be  left  a  written 
notice  at  his  usual  place  of  abode ;  and  sat- 
isfactory evidence  that  such  notice  has  been 
given  shall  be  presented  to  the  board  before 
commissioners  shall  be  appointed.  Sec.  49. 
The  commissioners  shall,  before  enterinr 
upon  the  discharge  of  their  duties,  take  and 
subscribe  an  oath  before  some  judge  or  jus- 
tice of  the  peace,  that  they  are  not  interested 
nor  of  kin  to  either  of  the  parties  interested 
in  the  proposed  road,  and  that  they  will  faith- 
fully and  impartially  view  and  mark  out 
said  road  to  the  greatest  ease  and  convenience 
of  the  parties,  and  as  little  as  may  bo  to  the 
injury  of  either,  and  assess  the  damages 
which  will  be  sustained  by  the  party  through 
whose  land  it  will  run.  Sec.  50.  Said  com- 
missioners shall  make  out  a  report  of  their 
proceedings,  stating  particularly  the  course 
and  distance  of  said  road,  and  the  amount 
of  damages  assessed,  which  report,  together 
with  a  certificate  of  the  oath,  shall  be  re- 
turned to  the  county  commissioners  and  filed 
by  the  county  clerk.  Sec.  51.  If  the  report 
be  approved  by  the  county  board,  and  the 
I)etitioner  shall  oroduce  satisfactory  evidence 
that  he  has  paid  the  damages  assessed  (or 
tendered  payment,  if  the  party  refuse  to  re- 
ceive it),  and  all  costs  attending  the  pro- 
ceedings, the  county  board  shall  grant  aa 
order  to  said  petitioner  to  open  a  road  not  ex- 
ceeding fifteen  feet  in  width ;  and  if  any  per- 
son or  persons  obstruct  said  road,  such  person 
or  persons  shall  be  liable  to  all  the  penalties 
for  obstructing  a  public  road;  provided, 
however.  If  such  roaid  shall  pass  through  any 
enclosure,  and  it  shall  be  reauired  by  the 
owner  thereof,  the  person  applying  for  such 
road  shall  put  up  and  keep  at  each  entrance 
into  such  enclosure  a  good  and  substantial 
swinging  gate ;  provided  further,  that  either 
party  may  appeal  from  the  decision  of  the 
county  board  in  like  manner  as  prescribed  in 
case  of  public  roads.  Sec.  52.  Upon  the  es- 
tablishment of  the  right  of  way,  as  in  this 
chapter  provided,  the  same  shall  vest  and 
descend  as  an  easement  in  the  party  and  his 
or  her  heirs  or  assigns  forever."  The  board 
of  county  commissioners  of  Lancaster  county, 
on  the  petition  of  Owen  Marshall  and  Aaron 
C.  Looer,  appointed  three  commissioners, 
who  viewed  and  marked  out  a  private  road 
through  the  land  of  one  Albert  Wei  ton.  and 
made  report  of  their  proceedings  to  said  board 
of  county  commissioners.  Thereupon,  Wel- 
ton  brought  this  suit  to  the  district  court 
of  Lancaster  county  to  enjoin  Marshall  and 
Loder  and  the  board  of  county  commission- 
ers from  laying  out  and  establishing  on  his 
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land  the  private  road  petitioned  for.  The 
suit  is  based  on  the  grounds  that  the  statute 
quoted  above  is  unconstitutional,  and  that 
the  threatened  action  of  the  defendants,  if 
permitted,  will  work  an  irreparable  injury 
to  Wei  ton,  for  which  he  has  no  adequate 
remedy  at  law.  The  appellants  demurred  to 
the  petition  on  the  ground  that  it  did  not 
state  a  cause  of  action.  The  court  overruled 
the  demurrer,  and  entered  a  decree  perpetu- 
ally enjoining  the  board  of  counter  commis- 
sioners from  establishing  such  private  road 
on  the  lands  of  Wei  ton.  The  case  comes 
here  on  appeal.  The  principal  question  in 
the  case  is  the  constitutionality  of  the  sec- 
tions of  the  statute  recited  above. 

If  B*s  land  shall  be  shut  off  from  public 
highways  by  the  land  of  A.,  and  he  shall  re- 
fuse to  allow  B.  a  private  road  across  his 
(A's)  land,  then  this  statute  against  A's  con- 
sent, takes  a  part  of  his  land,  and  transfers 
It  to  B.,  to  be  used  as  a  private  road  by  him, 
his  heirs  and  assigns,  forever. 

Section  21,  article  1,  of  the  Constitution 
of  the  state,  provides :  **  The  property  of  no 
person  shall  be  taken  or  damaged  for  public 
use  without  lust  compensation  therefor.** 
The  uniform  holding  of  the  courts  is  that 
such  a  constitutional  provision  as  this  is  an 
implied  prohibition  on  the  power  of  the  leg- 
islature to  take  the  private  property  of  A. 
without  his  consent,  even  when  compensa- 
tion is  made,  and  transfer  it  to  B.,  for  his 
private  use.  The  supreme  court  of  the  state 
of  New  Jersey,  in  Coster  v.  Tide  Water  Oo., 
18  N.  J.  Eq.  64,  declares:  **This  want  of 
power  in  the  legislature  does  not  depend 
upon  any  constitutional  restriction,  but  upon 
the  fact  that  it  is  not  the  exercise  of  the 
power  of  making  laws  or  rules  of  civil  con- 
duct, which  is  the  branch  of  the  soverei|i:n 
power  committed  to  the  legislature.  To  jus- 
tif}'  the  taking  of  the  citizen *s  property  by 
the  legislature,  the  use  for  which  it  is  ap- 
propriated must  be  a  public  use. "  Speaking 
on  this  subject,  the  eminent  jurist,  Cooley, 
says:  *'The  right  of  eminent  domain  im- 
plies that  the  purpose  for  which  it  may  be 
exercised  must  not  be  a  mere  private  purpose ; 
and  it  is  conceded  on  all  hands  that  the  leg- 
islature has  no  power,  in  any  case,  to  take' 
the  property  of  one  individual,  and  pass  it 
over  to  another,  without  reference  to  some 
use  to  which  it  is  to  be  applied  for  the  pub- 
lic benefit.  The  right  of  eminent  domain 
does  not  imply  a  right  in  the  sovereign 
power  to  take  the  property  of  one  citizen, 
and  transfer  it  to  another,  even  for  a  full 
compensation,  when  the  public  interest  will 
be  in  no  way  promoted  by  the  transfer.** 
Cooley,  Const.  Lim.  2d  ed.  580. 

Now,  is  the  use  for  which  this  statute  au- 
thorizes the  taking  of  appellee's  land  a  pub* 
lie  or  private  one?  Is  the  purpose  of  this 
law  to  take  A's  property,  and  transfer  it  to 
B.,  for  the  use  of  the  public,  or  for  B's  pri- 
Tate  use?  If  the  private  road  contemplated 
by  this  law  is  for  the  use  of  the  public,  the 
law  is  good.  If,  on  the  other  hand,  tlie  road 
authorized  is  for  the  private  use  and  benefit 
of  an  individual,  the  law  is  void.  And, 
whether  one  or  the  other,  is  a  question  of 
law.  To  make  the  use  public,  it  need  not 
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be  for  the  benefit  of  the  whole  public  or  state 
or  any  large  portion  of  it.  It  may  be  for 
the  inhabitants  of  a  small  or  restricted  local- 
ity. But  the  use  and  benefit  must  be  in 
common,  not  to  a  particular  individu&l  or 
estate.  Coster  v.  Tide  Water  Go.  18  N.  J. 
Eq.  54. 

A  statute  of  Ohio  provided :  **  The  trustees 
of  any  township  may,  whenever  in  their 
opinion  the  same  will  be  conducive  to  the 
public  health,  convenience,  or  welfare,  cause 
to  be  established,  located,  and  constructed  as 
hereinafter  provided,  any  ditch  within  such 
township."  Certain  parties  petitioned  for 
the  construction  of  a  ditch  across  the  lands 
of  others,  under  said  statute.  On  the  trial 
the  court  was  requested  to  charge  the  jury 
as  follows:  ''If  you  find  that  the  petition- 
ers ..  .  are  the  only  persons  in  any  way 
interested  in  the  location  ot  the  ditch,  and 
that  it  would  not  be  conducive  to  the  public 
health,  convenience,  or  welfare  to  locate  the 
ditch  in  question,  then  and  in  that  case  you 
should  return  your  verdict  against  the  pro- 
posed ditch. "  The  court  refused  to  give  this 
instruction,  and  the  case  was  taken  to  the 
supreme  court  for  review,  and  that  tribunal 
says:  ''The  facts  being  ascertained,  the 
question  of  whether  or  not  the  ditch  will 
conduce  to  the  public  health,  convenience, 
or  welfare,  within  the  meaning  [of  this  stat- 
ute], so  that  it  will  be  of  public  use,  is  a 
question  of  law.**  In  Jenal  v.  Oreen  Island 
Draining  Co. ,  12  Neb.  108,  was  considered  a 
statute  of  this  state  authorizing  the  construc- 
tion of  levees,  dykes,  and  drains,  and  the 
reclamation  of  wet  and  overflowed  lands,  by 
incorporated  companies.  The  act  provided, 
among  other  things  that  the  company  might 
appropriate  any  land,  stone,  timber,  gravel 
or  other  materials  necessary  for  the  right  of 
way  or  construction,  maintenance,  or  im- 
provement of  the  proposed  work,  by  first  pay- 
ing into  the  county  treasury  of  the  county 
where  the  land  is  situate,  for  the  use  of  the 
owner  of  the  land,  the  amount  of  damage  as- 
sessed by  the  appraisers  who  were  appointed 
therefor.'  Chief  Justice  Maxwell,  speaking 
for  this  court,  said :  "  The  statute  in  ques- 
tion authorizes  the  entry  upon  lands,  and 
construction  of  drains,  whenever  the  private 
interest  of  the  corporation  requires  it,  and 
wi  thout  reference  to  the  publ  ic  welfare.  Any 
number  of  persons,  not  less  than  three,  be- 
ing the  owners  of  wet  and  overflowed  lands, 
whenever  it  is  for  their  interest,  may  locate 
a  ditch  across  the  lands  of  others.  .  .  . 
This  is  an  infringement  of  the  right  of  pri- 
vate property,  anof  is  unauthorized  and  void. " 
The  general  road  law  of  this  state  (Comp. 
Stat.  1898,  chap.  78),  confers  on  county 
boards  of  the  several  counties  of  the  state 
general  supervision  over  the  public  roads  of 
the  state,  with  power  to  maintain  them ;  re- 
quires a  petition  for  a  public  road  to  be 
signed  by  ten  freeholders ;  fixes  their  width 
at  66  feet ;  makes  the  cost  of  their  construc- 
tion and  maintenance  a  public  charge ;  pro- 
vides that,  when  persons  traveling  with  car- 
riages shall  meet  on  such  roads,  each  shall 
turn  to  the  right  of  the  center  thereof ;  pro- 
hibits all  persons  addicted  to  the  excessive 
use  of  intoxicating  liquors  from  being  em* 

Digitized  by  V^OOQ  IC 


MO 


Nebraska  Sm^siix  Couut. 


Jan«« 


ployed  as  drivers  on  said  roads;  prohibits 
the  running  of  horses  on  such  roads ;  the  leav 
ing  in  such  roads,  unhitched  or  unguarded, 
any  horses  or  teams ;  and  that  the  overseer  of 
each  road  district  shall  annually  cause  fur- 
rows to  be  plowed  on  either  side  of  all  such 
roads,  as  fire  sruards.  None  of  these  provis- 
ions are  foundfin  this  act  in  reference  to  pri- 
vate roads,  and  none  of  these  provisions  apply 
to  private  roads.  Had  the'  legislature  in- 
tended that  these  private  roads  should  be  for 
the  public  use,  then,  indeed,  the  entire  pri- 
vate road  act  would  be  superfluous,  but  the 
law  we  have  under  consideration  expressly 
provides:  "^Upon  the  establishment  of  the 
right  of  way,  as  in  this  chapter  provided,  the 
same  shall  vest  and  descend  as  an  easement  in 
the  party  and  his  or  her  heirs  or  assigns  for- 
ever.** The  fact  that  the  legal  title  is  not 
taken,  but  an  easement  created,  does  not  ren- 
der this  law  less  objectionable,  for  of  what 
value  is  one's  legal  title,  if  another  have  the 
possession  and  use  forever?  Marshall  and 
Loder  would  acquire  no  greater  estate  to  the 
land  in  question  if  Wei  ton  gave  them  an  ab- 
solute warranty  deed.  The  public  have  an 
easement  in  all  public  roads,  while  the  legal 
title  remains  in  the  adjoining  owner,  but  by 
this  law  no  right  in  or  to  the  private  road  is 
conferred  on  the  public.  This  law  is,  and 
was  intended  to  be,  an  act  for  the  transfer  of 
A's  property,  against  his  consent, — compen- 
sation being  made  to  him, —to  B.,  his  heirs 
and  assigns,  for  their  private  use  and  conven- 
ience, and  is  therefore  in  conflict  with  the 
implied  prohibitions  of  the  constitution,  and 
void. 

In  Bankhead  v.  Brown,  25  Iowa,  540,  the 
question  of  the  constitutionality  of  a  private 
road  law  was  decided.  By  the  statute  con- 
sidered in  that  case,  it  was  provided :  "Sec- 
tion 1.  Private  roads  may  be  laid  out  in  the 
same  manner  as  county  roads,  and  the  general 
road  laws  of  the  state,  as  to  the  establishment 
of  county  roads,  are  applicable,  except  that 
it  is  not  necessarv  that  any  person  but  the 
applicant  shall  sign  the  petition."  Section 
2  provides  that  the  board  of  supervisors  may 
appoint  a  commissioner  to  report  upon  the 
application,  and  requires  a  bond  from  the 
applicant  to  pay  all  costs  and  damages.  Sec- 
tion 8  proviaes  that  no  such  road  shall  be 
ordered  to  be  opened  until  the  costs  and  dam- 
ages have  been  paid,  and  the  conditions  on 
which  it  is  established  shall  have  been  com- 
plied with  by  the  applicant.  Section  4  pro- 
vides that  on  the  final  hearing  the  board  may 
receive  petitions  for  and  against  the  proposed 
road,  hear  testimony,  and  establish  the  road, 
upon  the  payment  of  costs  and  damages,  and 
upon  such  condition,  as  to  fences,  as  to  the 
board  may  seem  just  to  all  parties  concerned. 
Laws  1866,  chap.  127.  It  will  be  observed 
that  the  Iowa  law  is  substantially  the  same 
as  the  one  under  consideration  here,  with  the 
exceptions  that  the  Nebraska  statute  contains 
no  provisions  allowing  the  board  of  county 
commissioners  to  receive  petitions  for  and 
against  the  proposed  road ;  and  the  Iowa  stat- 
ute has  no  provisions  vesting  the  perpetual 
easement  in  the  private  road  established  in 
the  party  petitioning  therefor.  Bankhead  v. 
Brwon,  supra,  arose  out  of  an  effort  of  Bank- 
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head  to  have  established  a  private  road,  under 
the  provisions  of  the  Iowa  law  just  quoted, 
across  the  land  of  Brown,  in  oixier  to  reach 
Bankhead 's  coal  mine.  The  establishment 
of  the  private  road  was  restricted  by  Brown 
on  the  ground  that  the  law  authorizing  it 
was  unconstitutional,  in  that  it  proposed  the 
taking  of  private  property  for  private  iises. 
Dillon,  Ch.  </.,  delivering  the  opinion  of 
the  court,  said:  "With  respect  to  the  act, 
.  .  .  we  are  of  opinion  that  roads  there- 
under established  are  essentially  private,  — 
that  is,  are  the  private  property  of  the  ap- 

Slicant  therefor, — because:  (1)  The  statute 
enomi nates  them  'private  roHEids.'  .  . 
If  the  roads  established  thereunder  were  not 
intended  to  be  private,  and  different  from 
ordinary  and  public  roads,  there  was  no  ne- 
cessity for  the  act.  (2)  Such  roads  maj  be 
established  upon  the  petition  of  the  applicant 
alone ;  and  he  must  pay  the  costs  and  dam- 
ages occasioned  thereby,  and  perform  such 
other  conditions,  as  to  fences,  etc.,  as  the 
board  may  prescribe.  (8)  The  public  are 
not  bound  to  work  or  keep  such  roads  in  re- 
pair, and  this  is  a  very  satisfactory  test  as 
to  whether  a  road  is  public  or  private.  (4) 
We  see  no  reason,  when  such  a  road  is  estab- 
lished, why  the  person  at  whose  instance 
this  was  done  might  not  lock  the  gates  open- 
ing into  it,  or  fence  it  up  or  otherwise  debar 
the  public  of  any  right  thereto.  Could  not 
the  plaintiffs,  in  this  case,  after  having  pro- 
cureNcl  the  road  in  question,  abandon  it,  at 
their  pleasure?  Could  they  not  relinquish 
it  to  the  defendants  without  consulting  the 
board  of  supervisors?  If  this  is  so,  does  it 
not  incontestably  establish  that  it  is  essen- 
tially private?  For  it  must  be  private  if  it 
is  of  such  a  nature  that  the  plaintiffs  can, 
at  their  pleasure,  use  or  forbid  ita  use,  aban- 
don or  refuse  to  adandon  it,  relinquish  or  re- 
fuse to  relinquish  it.  If  the  act  is  valid, 
might  not  the  plaintiffs,  having  procured  the 
road,  use  it  for  lajring  down  a  tram  or  horse 
railway,  and  forbid  everybody  from  using 
the  road,  and  even  exclude  all  persons  there- 
from? Who  could  prevent  it?  These  con- 
siderations mark  thegreat  difference  between 
such  a  road  and  a  public  highway,  and  dem- 
onstrate the  essentially  private  character  of 
the  road.  In  the  following  cases,  acts  sub- 
stantially like  the  Iowa  act  providing  for  the 
establishment  of  private  roads  have  been  de- 
clared unconstitutional.  Netbitt  v.  Trumbo, 
89  111.  110,  89  Am.  Dec.  290;  Dickey  v.  Ten- 
niton,  27  Mo.  873 ;  Claek  v.  White,  2  Swan, 
540 ;  Taykyr  v.  Porter,  4  Hill,  140,  40  Am. 
Dec.  274 ;  Sadler  v.  Langham,  84  Ala.  811 ; 
yev>eU  V.  Smith,  15  Wis.  102."  The  languaare 
quoted  above  from  the  learned  judge  in  refer- 
ence to  the  Iowa  law  is  applicable  to  the  stat- 
ute under  investigation.  The  eminent  jurist, 
commenting  on  the  constitutional  provision 
of  the  state  of  Iowa  ''that  private  property 
shall  not  be  taken  for  public  use  without 
iust  compensation,"  continues:  ''The  lim- 
itation .  .  .  upon  the  right  of  eminent 
domain,  or  the  power  of  the  legislature  to 
take  private  property  for  public  use,  is  found 
in  all,  or  nearly  all,  of  the  state  constitu- 
tions. Many  of  the  questions  growing  oat 
of  this  limitation  upon  the  otherwise  absolute 
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power  of  the  legislature  to  take  property  of 
one  for  the  benefit  of  the  many  have  been 
settled  by  adjudication."  And  he  deduces 
from  the  numerous  authorities  cited  by  him 
in  the  opinion  the  following  propositions: 
**  (1)  That  the  constitutional  limitation  above 
quoted  prohibits,  by  implication,  the  taking 
of  private  property  for  any  private  use  what- 
ever without  the  consent  of  the  owner.  (2) 
That  it  forbids  private  property  from  being 
compulsorily  taken  for  any  but  public  use, 
and  then  only  upon  lust  compensation  being 
made,  the  amount  of  which  is  to  be  assessed 
by  a  jury.  (8)  When  the  public  exigencies 
demand  the  exercise  of  the  power  of  taking 
private  property  for  the  public  use  is  solely 
a  question  for  the  legislature,  upon  whose 
determination  the  courts  cannot  sit  in  judg- 
ment. (4)  That  what  is  such  a  public  use 
as  will  justify  the  exercise  of  the  power  of 
eminent  domain  is  a  question  for  the  courts. 
But  *  if  a  public  use  be  declared  by  the  leg- 
islature the  courts  will  hold  the  use  public, 
unless  it  manifestly  appears  by  the  provisions 
of  the  act  that  they  can  have  no  tendency  to 
advance  and  promote  such  public  use.  *  ^  We 
are  entirely  satisfied  with  the  reasoning  and 
conclusions  of  this  opinion,  and  follow  it 
without  hesitation.  Statutes  similar  to  the 
Nebraska  law  have  been  held  invalid  in  the 
following  cases:  Stewart  v.  Hartman,  46 
Ind.  831 ;  Be  Albany  Street,  11  Wend.  149, 
25  Am.  Dec.  618 ;  0«iam  v.  Hart,  24  Wis. 
89,  1  Am.  Rep.  161 ;  Orear  v.  Orossly,  40  111. 
175;  ShoU-v.  Oerman  Goal  Co.  118  111.  422, 
69  Am.  Rep.  879. 

Counsel  for  appellants,  in  their  brief,  cite 
us  to  many  authorities  to  sustain  the  validity 
of  the  law  assailed  as  invalid  in  this  case. 
In  some  of  the  cases  cited  the  statutes  were 
held  good  on  the  ground  that  the  general 
public  had  a  right  to  use  the  private  roads 
provided  for  by  the  statutes.  Such  was  the 
ground  of  the  decision  in  Shaver  v.  Starrett, 
4  Ohio  St.  495;  Denham  v.  Bristol  County 
Comrs.  108  Mass.  202.  In  Sherman  v.  Buick, 
82  Cat.  242,  91  Am.  Dec.  577,  the  court  sus- 
tained the  constitutionality  of  a  law  very 
similar  to  our  own,  but  did  so  by  holding 
that,  although  the  statute  denominated  the 
road  a  "private  road,''  it  was  in  fact  and  in 
law  a  public  road,  under  the  control  of  the 
government,  and  open  to  every  one  who  might 
have  occasion  to  use  it,  and  the  court  declared 
that  **  the  phrase  '  private  road*  is  unknown 
to  the  common  law.  All  roads  are  public." 
The  opinion,  as  counsel  say,  is  ably  reasoned, 
but  we  do  not  think  this  court  can  say  that 
all  roads  are  public  roads,  in  this  state.    The 


legislature  has  said  that  all  public  roads  shall 
be  66  feet  wide,  and,  by  the  law  we  are  con- 
sidering, it  is  provided  that  private  roads 
shall  be  15  feet  wide.  Evidently,  then,  the 
legislature  has  attempted  to  reco^rnize  two 
classes  of  roads.  If  Marshall  and  Loder  had 
opened  the  private  road  they  sought  to  across 
Wei  ton's  farm,  and  had  been  indicted  under 
the  criminal  statutes  for  running  their  horses 
on  a  public  road  of  the  state,  and  the  proof 
had  shown  that  the  running  of  their  horses 
was  on  a  private  road  established  under  this 
private  tosA  law,  can  any  one  doubt  that  the 
jury  would  have  been  rightly  instructed  to 
acquit  them? 

Counsel  for  appellants  also  insist  that  ap- 
pellee has  an  adequate  remedy  at  law,  by 
appeal  from  the  order  of  the  board  of  county^ 
commissioners,  should  it  make  an  order  es- 
tablishing the  road,  and  that,  therefore,  thia 
case  must  be  dismissed.  The  law  beinp^  in- 
valid, the  case  of  the  appellee  resolves  itself 
into  an  appeal  on  his  part  to  a  court  of  equity 
to  enjoin  the  appellants  from  committing  a 
threatened  trespass.  The  supreme  tourt  of 
Illinois,  in  Poyer  v.  Bes  Plaines,  123  111.  Ill, 
lay  down  the  rule  in  such  case  thus :  *^  There 
are  two  exceptions,  clearly  recognized,  to 
the  rule  that  courts  of  equity  will  not  inter-, 
fere  to  restrain  a  trespass,  whether  committed 
under  the  forms  of  law  or  otherwise,  which 
are  (1)  to  prevent  irreparable  injury ;  and 
(2)  to  prevent  a  multiplicity  of  suits.  Be* 
fore  a  court  of  equity  will  interfere  to  pre- 
vent a  trespass  upon  the  ground  of  irrepara- 
ble* injury,  such  facts  must  be  alleged  from 
which  it  may  be  seen  that  irreparable  mis- 
chief will  be  the  result  of  the  act  complained 
of,  and  that  the  law  can  afford  the  party  no 
adequate  remedy.  **  In  Watson  v.  Sfit/ierland, 
72  CJ.  S.  5  Wall.  74,  18  L.  ed.  680,  the  Su- 
preme  Court  of  the  United  States  says :  **  The 
absence  of  a  plain  and  adequate  remedy  at 
law  affords  the  only  test  of  equity  jurisdic- 
tion, and  the  application  of  this  principle  to 
a  particular  case  must  depend  altogether  upon 
the  character  of  the  case,  as  disclosed  in'  the 
proceedings.  It  is  not  enough  that  there  is 
a  remedy  at  law.  It  must  be  plain  and  ad- 
equate, or,  in  other  words  as  practical  and 
epcient  to  the  ends  of  justice,  and  its  prompt 
administration,  as  the  remedy  in  equity." 
The  facts  averred  in  the  appellee's  petition 
show  that  the  trespass  threatened  by  the  ap- 
pellants, if  committed,  would  cause  appellee 
an  injury,  to  the  redress  of  which  his  legal 
remedy  would  be  inadequate. 

The  decree  of  the  Bistnct  Court  is  affirmed^ 
The  other  Commissioners  concur. 
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Francis  R.  McKENNON.  Appt. 

«. 

Harvey  C.  WINN. 

a  Okia.  anr.) 

!•   The  statute  of  fl*aiids  is  In  fbrce  In 
the  United  States  only  where  it  has 


been  adopted  by  legislative  enactment,  and 
at  commun  law  an  oral  contract  for  real  estate  Is 
valid. 

8.  A  ralid  oral  contract  fbr  the  sale  of 
real  estate*  or  an  interest  therein,  can  be 
made  in  the  absence  of  statutory  restrictions. 

8.   The  common  law  was  brought  into 


Nora— Adoption  of  the  common  law  in  the  United  \ 
States. 
It  is  evident  that  this  subject,  pursued  into  all  its  I 
S2L.R.  A. 


details,  would  cover  nearly  the  whole  body  of 
American  law.  The  purpose  of  this  note  is  to  ex- 
amine the  subject  so  far  as  to  determine  the  rules 
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Oklahoma  by  the  settlers  on  April  2S,  1889, 
unless  it  had  aJready  been  ostabitehed  there  by 
the  Act  of  CoDgren  of  March  1, 1889,  establlshinir 
'  a  district  court  of  the  United  States  in  the  Indian 
territory. 

4.  The  sale  iby  a  town  site  claimant  of 
his  interest  in  a  town  lot  before  the  title 

,  has  passed  from  the  United  States  is  not  against 
public  policy. 

^ts  (July  1,1898.) 

APPEAL  by  complainant  from  a  Judgment 
of  the  District  Court  for  Oklahoma  County 
in  favor  of  defendant  in  a  proceeding  brought 
to  enforce  specific  performance  of  a  contract 
for  the  sale  of  real  estate.    Beversed. 
The  facts  are  stated  in  the  opinion. 
Jfr.  Fred  M.  Elkin*  for  appellant: 
At  the  time  the  contract  alleged  in  the  com- 


plaint was  made  there  was  no  statute  of  frauds 
in  force  in  this  territory.  The  common  law 
put  in  force  fn  this  territory  by  act  of  the  leg- 
islature of  the  territory  of  Missouri,  on  the 
19th  day  of  January,  A.  D.  1816,  was  the  com- 
mon law  as  modified  by  statute  to  the  fourth 
year  of  the  reign  of  James  L,  1607. 

Mo.  Stat.  p.  436. 

The  statute  of  frauds  is  not  a  part  of  the 
common  law  but  was  an  enactment  of  the  par- 
liament of  England,  passed  during  the  reiga 
of  Charks  II.,  half  a  century  after  the  above 
date.  The  statute  of  frauds  in  force  in  most 
of  the  states  of  the  Union  is  the  Statute  of 
Anne. 

The  common  law  is  in  force  and  the  statutes 
of  Missouri  are  not. 

See  8t.  LouU  dt  8.  F,  B.  Co,  ▼.  (yLoughr 
Wn,4U.  S.  App.  288,  49  Fed.  Rep.  440. 

Messrs,  S^eet  &  Keyes  for  appellee. 


and  principles  which  have  been  established  on  the 
subject;  the  question  in  what  jurisdictions  the 
oommon  law  has  been  in  the  main  adopted  as  the 
basis  of  jiirisprudeooe;  the  question  how  far  Eng- 
lish statu  tes  are  to  be  regarded  as  a  part  of  the  com- 
mon law;  and  the  date  at  which  such  statutes 
ceased  to  be  so  regarded,  or,  in  other  words,  the 
date  at  which  the  common  law  is  to  be  regarded  as 
fixed  for  the  purpose  of  its  adoption  In  this  country. 

It  may  be  said  generally  that  the  oommon  law 
has  been  adopted  as  the  basis  of  jurisprudence  in 
every  state  in  the  Union  except  Louisiana,  and  in 
that  state  it  is  adopted  in  criminal  matters. 

The  English  common  law,  so  far  as  it  was  adapted 
to  the  local  circumstances  of  this  country,  our  an- 
cestors on  their  immigration  hither  brought  with 
them,  and  it  must  be  regarded  as  law  until  abro- 
gated by  statute.  Card  v.  Grinman,  5  Conn.  168; 
Baldwin  v.  Waiker,  21  Oonn.  181. 

The  common  law  is  part  of  the  law  of  Alabama  so 
far  as  it  is  applicable  to  the  condition  and  circum- 
stances of  that  state.  Barlow  v.  Lambert,  28  Ala. 
704,  66  Am.  Dec.  374. 

The  common  hiw  is  a  part  of  the  law  of  Iowa,  al- 
though not  adopted  by  any  statute.  State  t.  Two- 
good,  7  Iowa,  262. 

The  common  law  is  In  force  in  Michigan,  except 
■o  far  as  it  is  repugnant  to  or  inconsistent  with  the 
constitution  and  statutes.  High^s  App.  2  DougL 
(Mich.)  515;  Stout  y.  Keyes,  2  DougL  (Mich.)  184,  43 
Am.  Dec.  466. 

On  the  question  whether  the  common  law  or  the 
civil  law  governs  the  rights  of  abutting  owners  on 
the  street  known  as  ^The  Ik>wery"  in  New  York 
dty  authorities  are  cited  to  the  effect  that  the 
country  belonged  to  the  crown  of  England  even 
while  the  Dutch  were  in  possession.  Kernocban  v. 
New  York  Elev.  B.  Ck).  8  N.  Y.  Supp.  648. 

The  common  law  forms  the  basis  of  the  system  of 
jurisprudence  in  Miraissippi,  except  as  repealed, 
changed,  or  modified  by  statute.  Hemingway  v. 
Scales,  42  Miss.  1, 2  Am.  Rep.  586, 97  Am.  Dec.  426. 

But  Colorado  having  been  acquired  by  treaty  and 
purchase  long  after  the  lie  volution  and  from 
powers  not  having  the  common  law,  it  is  held  there 
that  the  first  foothold  or  existence  of  the  common 
law  in  that  state  was  given  by  legislative  enact- 
ment.   Herr  v.  Johnson,  11  Colo.  S83. 

The  common  law  as  modified  by  constitutional 
and  statutory  law,  judicial  decisions,  and  the  con- 
dition and  wants  of  the  people,  is  enforced  in  Kan- 
sas in  aid  of  a  general  statute.  Parsons  v.  Lindsay, 
8  L.R.  A.  658,  41  Kan.  886. 

Common-law  terms  are  to  receive  the  common- 
law  meaning.    Carpenter  v.  State,  4  How.  (Miss.) 
163, 84  Am.  Dec.  116;  Buckner  v.  Real  Estate  Bank, 
6  Ark.  536, 41  Am.  Dec.  106. 
22  L.  R.  A. 


The  oommon-law  rules  for  construction  of  stat- 
utes are  a  part  of  the  common  law  adopted  in 
Massachusetts.    Com.  v.  Churchill,  2  Met.  118. 

The  rule  that  statutes  are  to  be  construed  with 
reference  to  the  principles  of  oommon  law  applies 
also  to  constitutional  provisions.  McGinnis  ▼. 
State,  0  Humph.  43, 40  Am.  Dec  607. 

The  common  law  of  one  state  is  not  necessarily 
oommon  law  in  another,  as  each  state  adopts  such 
portions  as  are  suitable  and  desirable.  Bent  v. 
Thompson  (N.  M.)  Jan.  28, 1800. 

EffeU  of  EnaliOi  deefetonsi 

The  construction  which  British  statutes  had  re- 
ceived in  England  at  the  time  of  their  adoption  in 
this  country,  even  to  the  time  of  the  separation  of 
this  country  from  the  British  empire,  may  be  re- 
garded as  part  of  the  statutes,  but  subsequent  de- 
cisions are  not  to  be  regarded  as  binding.  Oathoart 
V.  Robinson,  SOU.  S.  5  Pet  264,  8  L.  ed.  120. 

The  English  decisions  rendered  prior  to  May  14, 
1776,  are  evidence  of  what  the  oommon  law  was 
which  was  adopted  by  the  Georgia  Act  of  1784,  but 
not  as  being  themselves  the  law.  To.be  conclusive 
of  any  question  they  should  be  clear  and  well  set- 
tled, but  the  Georg^  court  is  free  to  adopt  a  dif- 
ferent view.  If  it  believes  the  law  was  otherwise  at 
that  time.    Robert  v.  West,  15  CHl  122. 

It  is  said  in  Marks  v.  Morris,  4  Hen.  &  M.  463,  'It 
was  the  common  law  we  adopted  and  not  English 
decisions,**  and  these  will  be  looked  to  for  informa- 
tion merely,  and  not  as  authority. 

The  court  says  that  we  should  take  the  standard  of 
that  law,  namely,  ^'that  we  would  live  honestly, 
should  hurt  nobody,  and  should  render  to  every  one 
his  due,  for  our  judicial  guide.*'  Marks  v.  Morris, 
nxpro. 

The  adoption  of  the  common  law  by  the  Wash- 
ington Code  1881,  fi  1,  does  not  shut  the  courts  up  to 
following  English  or  other  American  decisions  as 
to  what  the  common  law  is.  The  court  is  to  ad- 
minister justice  according  to  the  promptings  of 
reason  and  common  sense,  which  are  the  cardinal 
principles  of  common  law,  and  not  to  take  the 
English  decisions  blindly,  without  inquiry  as  to 
their  reason  or  application  to  the  circumstances. 
Say  ward  v.  Carlson,  1  Wash.  20. 

English  decisions  made  since  the  Revolution  have 
no  binding  force,  but  are  consulted  as  expositions 
of  the  rules  and  principles  of  the  oommon  law  by 
men  of  experience.  Com.  v.  York,  0  Met  08,  43 
Am.  Dec  873;  Bowie  v.  Duvall,  1  Gill  h  J.  176; 
Stump  V.  Napier,  2  Yerg.  45. 

Usage,  tradition,  and  works  of  approved  author- 
ity may  be  relied  upon  as  well  as  decisions  of  the 
courts  to  show  what  was  the  oommon  law.  Ooni. 
V.Churchill,  2  Met.  U8. 
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Bnrford,  J,,  delivered  the  opinion  of  the 
court: 

The  appellant  filed  his  complaint  in  the 
court  below  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  real 
estate  situated  in  Oklahoma  Citj,  Oklahoma 
county,  Okla.  Terr.  A  demurrer  was  filed 
to  the  complaint,  alleging,  as  grounds: 
First,  that  tiie  court  has  no  jurisdiction  of 
the  person  of  defendant,  or  the  subject  of  the 
action ;  second,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  to 
-which  the  appellant  excepted,  and  brings  the 
case  to  this  court  by  appeal.  The  amended 
complaint,  to  which  the  demurrer  was  sus- 
tained, reads  as  follows: 

''In  the  district  court  of  the  third  judicial 
district  of  the  territory  of  Oklahoma,  in  and 
for  Oklahoma  county.    Francis  R.  McKen- 


non, plaintiff,  vs.  Harvey  R.  Winn,  defend- 
ant. Amended  complaint.  Plaintiff  herein, 
Francis  R.  McEennon,  complains  of  the  de- 
fendant, Harvey  R.  Winn,  and  says  that  here- 
tofore, to  wit,  on  the  22d  day  of  April,  A. 
D.  1889,  the  said  defendant  entered  upon  and 
occupied,  as  a  town-site  claimant,  under  the 
public  land  laws  of  the  United  States,  a  cer- 
tain tract  of  land  in  the  city  of  Oklahoma 
City,  in  Oklahoma  county,  in  the  territory 
of  Oklahoma,  and  more  particularly  de- 
scribed as  follows,  to  wit :  Lots  numbers  11 
and  12,  in  block  9,  in  said  city,  county,  and 
territory ;  the  same  being  a  part  of  the  south- 
east quarter  of  section  88,  township  12  north, 
of  range  8  west  of  the  Indian  meridian.  That 
afterwards,  to  wit,  on  the  —  day  of 
April,  A.  D.  1889,  the  said  defendant,  being 
an  occupant  still  of  said  tract,  as  above 
stated,  and  being  desirous  of  inclosing  said 


No  dedsiona  of  the  oourts  of  Boflrland,  under  the 
authority  of  the  Statute  of  James  paaeed  Id  1823,  or 
In  axuUogy  to  it,  have  any  force  or  effect  in  Dela- 
ware where  that  statute  was  nei-er  ia  force.  HuU 
ley  V.  Security  Trust  &  8.  D.  Co.  5  DeL  Ch.  578. 

ConsiitutUmal  coid  tUAvtnry  adoption  o/  common 
law. 

In  some  states  the  constitution  has  ozpresBly 
adopted  the  common  Jaw,  as  In  Delaware  Const. 
1776,  art.  25;  New  York,  art.  1,  fi  17;  Maryland,  Dec- 
laration of  R1ffht84art  6:  Michlgran  (1850)  Schedule 
1;  Wisconsin  a848),  art  i,  •  18;  West  Ylr«rin1a,  art. 
«,f2i. 

In  Massachusetts  the  common  law  is  adopted 
without  express  mention  by  the  provision  in  the 
Constitution,  chap.  6,  art.  0,  '*that  laws  heretofore 
adopted,  used,  and  in  force  in  the  province,  colony, 
or  state  of  Massachusetts  Bay  should  continue  in 
force." 

And  in  Kentucky,  the  Constitution  (1850),  art  8, 
f  8,  continued  in  existence  the  laws  which  were  in 
force  June  1, 17W. 

In  many  other  states  the  common  law  has  been 
expressly  adopted  by  statute.  Arizona  Rev.  Stat 
1887,  f  2885:  Mansfield  Dig.  (Ark.)  1884, 1660;  Calif  or- 
Ilia  PoL  Code,  •  4468;  Colorado,  Mill's  Anno.  Stat 
1801,  •  4184;  Florida  Bev.  Stat  1892,  •  58;  Idaho  Bev. 
Stat  1887, 6  18;  Dlinois,  Starr  ft  C.  Anno.  Stat  chap. 
28, 11;  Indiana  Bev.  Stat  1881,  •  286;  Kansas  Oen. 
Stat  1888,  •  7281;  Missouri  Rev.  Stat  1888,  fi  6661; 
Montana  Comp.  Stat  1887, 5th  Div.  fi  201;  Nebraska 
Com  p.  Stat  1891,  chap.  15,  (  1;  Nevada  Gen.  Stat. 
f  aQ21;  New  Mexico  Comp.  Laws,  1828;  North  Caro. 
Una  Code,  6  641;  B.  I.  Pub.  Stat  1882.  chap.  258,  •  1; 
Pennsylvania  Act  Jan.  28,  1777:  South  Carolina 
Gen.  Stat.  6  2788;  Texas,  Sayle's  Civ.  Stat  1888« 
i  3128;  Vermont  Rev.  Laws  1880,  i  689;  Virirlnia  Code 
1849,  chap.  16,  M  1,  2;  Washington,  HiiPs  Code  of 
Procedure,  •  108;  Wyoming  Bev.  Stat  1887,  •  498. 

The  common  law. was  extended  to  all  the  terri- 
tory within  the  limits  of  the  state  of  Alabama  to 
the  exclusion  of  Spanish  and  French  law  bythe 
Ordinance  of  1787,  which  was  in  force  in  the  Missis- 
sippi territory,  providing  that  the  inhabitants 
should  always  be  entitled  to  **the  benefits  of  the 
writ  of  habeas  corpus,  and  of  the  trial  by  Jury,  of 
Judicial  proceedings  according  to  the  course  of 
common  law,"  and  by  the  recognition  of  this  or- 
dinance in  the  Alabama  constitution.  Pollard  v. 
Hagan,  44  U.  8. 3  How.  212,  11  L.  ed.  566;  Barlow  v. 
Lambert,  28  Ala.  707, 65  Am.  Deo.  874. 

The  common  law  became  a  part  of  the  law  of 
Iowa  also  by  reason  of  the  Ordinance  of  1787,  even 
if  it  would  not  have  been  the  law  independent  of 
that  ordinance.    0*Ferrali  v.  Simplot  4  Iowa,  881. 

The  New  Hampshire  Constitution  of  1788,  adopt- 
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ing  all  the  laws  heretofore  adopted,  used,  and  ap- 
proved in  the  province,  colony,  or  state  of  New 
Hampshire  and  usually  practiced  on  in  the  courts 
of  law,  adopts  the  body  of  the  common  law  so  far 
as  applicable  to  the  institutioos  of  the  state.  State 
v.Romns,8N.H.660. 

The  common  law  of  England  so  far  as  applicable 
to  the  condition  of  Massachusetts,  is  adopted  by 
the  Constitution,  part  IL  art  6,  declaring  tliat  ''all 
the  laws  which  have  heretofore  been  adopted,  used« 
and  approved  in  the  province,  colony,  or  state  of 
Massachusetts  Bay  and  usually  practiced  on  in  the 
courts  of  law,  shall  still  remain  and  be  in  force  un- 
til altered  or  repealed  by  the  legislature,  such  parts 
only  excepted  as  are  repugnant  to  the  rights  and 
liberties  contained  in  this  constitution.  Com.  v. 
York,  8  Met  03, 43  Am.  Dec.  878. 

The  common  law  is  adopted  in  Soujth  Carolina  by 
General  Statute,  •  2784,  so  far  as  it.  is  '*  not  altered 
by  this  act  nor  inconsistent  with  the  condition  of 
this  state  and  the  customs  and  laws  thereof." 
Edwards  v.  Charlotte,  C.  As  A.  &  Co.  (S.  O)  Sept  28, 
1898. 

The  statutes  which  adopt  the  common  law  usually 
make  express  exception  in  terms  more  or  less  simi- 
lar to  those  above  quoted  of  such  parts  of  the  com- 
mon law  as  are  inapplicable  to  the  condition  of 
things  in  this  country  or  inconsistent  with  our  oon- 
stltutions  and  laws. 

The  adoption  of  the  common  law  by  the  Terri- 
torial Act  of  Nevada,  1861,  p.  1,  being  ratified  by 
the  state  constitution,  the  common  law  so  far  as  it 
is  not  repugnant  to,  or  Inconsistent  with  the  Con- 
stitution or  laws  of  the  United  States,  or  of  the 
state,  must  be  enforced.  Yan  Sickle  v.  Haines,  7 
Nev.  248. 

This  decision  regarded  the  statute  as  including 
the  adoption  of  the  common  law  on  the  subject  of 
riparian  rights,  but  was  overruled  on  this  point  in 
Reno  Smelt  M.  ft  R.  Works  v.  Stevenson,  4  L.  R.  A. 
60, 20  Nev.  268,  in  which  it  is  held  that  the  common 
law  on  this  subject  is  inapplicable  to  the  condition 
of  Nevada. 

What  oonttitutee  the  eomTnon  Jaw  adopted. 

The  rules  of  admiralty  are  not  necessarily  a  part 
of  the  common  law  so  as  to  be  binding  in  a  col- 
lision case,  where  the  actioo  is  brought  in  a  court 
of  common  law.  Sawyer  v.  Eastern  Steamboat  Co. 
46  Me.  400, 74  Am.  Dec  408. 

The  distinction  between  common  law  and  ad- 
miralty in  the  Constitution  of  the  United  States  is 
to  be  determined  by  the  system  exercised  in  Eng- 
land before  the  RevolutioD,  and  by  the  state  courts 
before  the  adoption  of  the  Constitution.  Bains  v. 
The  James  ft  Catherine,  Baldw.  558. 

That  common  law  and  admiralty  jurisfliction  i 
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tract  with  a  substantial  fence,  and  erecting 
thereon  a  house,  and  said  defendant  not  hav- 
ing sufficient  means  (money)  wherewith  to 
inclose  and  otherwise  improve  this  tract,  the 
said  defendant  entered  into  an  oral  agreement 
with  this  plaintiff,  whereby  it  was  mutually 
agreed  and  understood  by  and  between  the 
said  defendant  and  this  plaintiff  that  the  said 
plaintiff  should  furnish  to  the  said  defend- 
ant a  sufficient  sum  of  money  wherewith  to 
inclose  said  tract  with  a  substantial  fence, 
and  that  said  plaintiff  should  furnish  one 
half  of  the  amount  of  money  necessary  to  erect 
upon  said  tract  such  a  house  as  the  said  plain- 
tiff and  defendant  might  thereafter  agree 
upon,  and,  in  case  the  said  defendant  could 
not  furnish  sufficient  money  to  pay  defend- 
ant's portion  or  share  (one  half)  of  the  cost 
of  such  house,  then,  in  the  latter  event,  the 


plaintiff  was  to  lend  to  the  said  defendant  a 
sum  of  money  sufficient  to  pay  for  said  de- 
fendant's share  of  the  same.  That  the  said 
defendant  should  continue  in  the  occupancy 
of  said  tract,  and  that  the  said  defendant 
should  hold  and  occupy  the  said  tract  with 
a  view  to  acquiring  title  thereto  from  the 
United  States  government,  and  that  such  title 
should  be  acquired  and  held  for  the  benefit 
of  said  defendant  and  plaintiff,  in  equal  por- 
tions or  shares.     That  afterwards,  to  wit,  on 

the dav  of  May,  A.  D.  1889.  it  was 

agreed  by  and  between  the  said  plaintiff  and 
defendant  that  the  said  tract  should  be  oc- 
cupied and  held  by  the  said  defendant,— the 
lot  number  11  for  the  benefit  of  this  plain- 
tiff, and  the  lot  number  13  for  the  benefit  of 
said  defendant.  That  in  pursuance  of  the 
aforesaid  agreement  this  plaintiff,   hereto- 


entirely  distlnot  although  administered  by  the  same 
tribunal  Is  also  declared  in  The  Sarah,  18  U.  S.  5 
Wheat.  801. 6  L.  ed.  6U. 

Whether  or  not  the  ecclesiastical  law  of  England 
is  adopted  as  part  of  the  common  law  has  been 
somewhat  iu  dispute.  In  the  affirmative  are  Crump 
V.  Morgan.  88  N.  0. 91, 40  Am.  Dec.  447;  LeBarron 
v.  LeBarron,  86  Vt.  866;  and  to  the  oontrary  are 
Brinkley  v.  Brinkley.  60  N.  F.  184. 10  Am.  Rep.  400; 
Burtis  V.  Burtis,  Hopk.  Oh.  867, 8  L.  ed.  6S2, 14  Am. 
Dec.  668;  Perry  y.  Perry,  2  Paige,  601, 2  L.  ed.  1008. 
The  ioBtances  in  which  oourts  have  by  implication 
adopted  some  portion  of  the  ecclesiastical  law  add 
weight  to  the  affirmative;  but,  without  further 
oonsideriog  the  subject  here,  it  will  be  separately 
treated  hereafter. 

The  common  law,  so  far  as  it  respected  the  erec- 
tion of  churches  of  the  episcopal  persuasion  of 
England,  the  right  to  present,  or  collate  to  such 
churches,  and  the  corporate  capacity  of  the  par. 
BODS  thereof  to  take  in  sucoession  seems  to  have 
been  fully  recognised  and  adopted  in  the  province 
of  New  Hampshire.  Pawlet  ▼.  Clark,  8  U.  8.  9 
Cranch.  888, 8  L.  ed.  740. 

AdoptUm  in  partieuiar  maUen. 

The  numerous'deoisions  mentioned  below  on  par- 
ticular subjects  must  be  considered  in  the  light  of 
illustrations  merely.  It  would  be  impossible  in  this 
note  to  foHow  out  the  law  on  each  of  these  sub- 
jects and  show  its  present  exact  condition.  For  in- 
stance the  law  as  to  8helley*s  Case,  1  Coke,  88,  or  as  to 
the  various  water  rights  below  mentioned,  involves 
many  decisions  which  may  not  even  mention  the 
subject  of  common  law.  And  it  is  not  presumed 
that  even  those  which  consider  the  question  of  the 
adoption  of  the  common  law  on  these  subjects  are 
all  presented  here.  But  a  reference  to  these  sub- 
jects is  here  made  by  way  of  illustrating  the  rule 
of  the  courts  as  to  the  adoption  or  rejection  of  the 
common  law. 

As  to  the  adoption  of  the  common  law  in  respect 
to  the  running  at  hirge  of  cattle,  see  noit  to  Bulpit 
V.  Matthews  (HI.)  22  L.  R.  A.  66. 

The  law-merchant  is  a  part  of  the  common  law. 
Cook  V.  Reniok,  19  111.  608;  Piatt  v.  Bads,  1  Blackf .  81. 

The  common  law  as  to  nuisances  prevails  in  Ala- 
bama.   Ferguson  v.  Belma,  48  Ala.  400. 

The  common  law  on  the  subject  of  sureties  is 
part  of  the  common  law  of  Pennsylvania.  Vidal 
V.  Phfhidelphia,  48  U.  8.  2  How.  m,  11 L.  ed.  206. 

The  common  law  making  a  champertous  con- 
tract with  an  attorney  illegal  is  in  force  in  Ohio,  in 
the  absence  of  any  legislation  on  the  subject.  Key 
T.  Vattier.  1  Ohio,  182. 

The  common-law  rule  as  to  the  legality  of  wagers 
must  be  followed  in  California,  although  the  courts 
may  not  approve  of  it,  and  cannot  be  rejected 
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merely  because  the  English  Judges  have  regarded 
it  with  disfavor.  Johnson  v.  FaU,  6  Gal.  850,  66 
Am.  Dec.  618. 

The  adoption  by  statute  in  North  Carolina  of  all 
portions  of  the  common  law  which  had  been  in 
force  in  the  province  includes  the  common-law 
doctrine  as  to  curtesy.  MoCorry  v.  King,  8  Humph* 
267, 80  Am.  Deo.  166. 

In  relation  to  real  property  and  its  tenures,  the 
common  law  or  the  English  code  system  has  never 
had  place  in  Louisiana.  Franklin*s  Succession,  7 
La.  Ann.  886. 

The  common  law  of  dower  is  a  part  of  the  law  of 
Iowa.    O'Perrall  v.  Simplot,  4  Iowa,  88L 

The  rule  in  8helley*s  Case  is  a  part  of  the  com- 
mon law  and  not  inapplicable  to  our  institutions. 
Powell  V.  Brandon,  24  Miss.  848. 

The  common-law  rule  as  to  fixtures  is  adopted  Id 
America.  Harkness  v.  Sears,  26  Ala.  498,  62  Am.. 
Dec.  742. 

The  rights  and  liabilities  of  husband  and  wife  in 
property  must  be  determined  by  common-law 
principles,  except  so  far  as  they  are  modified  by 
statute.    Van  Maren  v.  Johnson,  16  Cal.  808. 

The  common-law  rule  as  to  tenancy  by  entiretiea 
is  in  force  in  Mississippi.  Hemingway  v.  Scales,  4Si 
Miss.  1, 2  Am.  Bep.  686,  97  Am.  Dec.  426. 

The  common-law  rule  that  the  exercise  of  a  gen- 
eral power  of  appointment  by  will  makes  th» 
property  part  of  the  assets  of  testator,  seems  to  be 
as  conformable  to  our  institutions  as  to  those  of 
England.    Cutting  v.  Cutting,  86  N.  Y.  529. 

The  common  law  as  to  charitable  gifts  became  a 
part  of  the  common  law  of  New  York  under  the 
Constitution  of  1777.  Williams  v.  WUliams,  8  N.  Y. 
641. 

And  also  a  part  of  the  law  of  Pennsylvania. 
Wltman  v.  Lex,  17  Serg.  &  B.  88, 17  Am.  Dec.  644. 

And  of  Vermont.  Burr  v.  Smith,  7  Vt.  241,  29 
Am.  Deo.  164. 

Am  to  remedies. 

The  superior  court  in  Georgia  is  governed  by  the 
rules  and  practice  of  the  common  law,  so  far  as 
they  are  permitted  to  operate  by  the  constitutioa 
and  laws.  Straffin  v.  Newell,  T.  U.  P.  Charlt.  ITS; 
4  Am.  Dec.  706. 

Without  any  statutory  provision  giving  any 
specific  remedy,  where  a  purely  statutory  right  or 
remedy  is  asserted,  oourts  will  adopt  analogous 
common-law  remedies  to  forward  the  ends  of  Ju^ 
tioe.    Hightower  v.  Fitspatrick,  42  Ala.  607. 

The  adoption  of  the  common  law  with  general 
British  statutes  in  aid  of  it  by  the  legislature  of 
Missouri  in  1816  included  an  adoption  of  the  action 
of  ejectment,  including  the  fiction  of  lease,  entry, 
and  ouster.    Grande  v.  Foy,  1  Hemp.  106. 

The  common-law  praotioe  to  review  an  action  of 
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fore,  to  wit,  on  the  tweAty-eiehth  day  of 
April,  A.  D.  1889,  furnished  and  paid  unto 
the  said  defendant  a  sum  of  money,  to  wit, 
fourteen  dollars  and  eighty- five  cents,  in  full 
payment  of  the  entire  costs  of  a  certain  fence 
erected  upon  and  inclosing  said  tract,  as  in 
the  foregoing  agreement  provided,  and  the 
said  defendant  then  and  there  accepted  said 
amount  of  money  in  pursuance  of  said  agree- 
ment. That  in  pursuance  of  the  aforesaid 
agreement  said  parties  caused  to  be  erected 
upon  the  said  tract  a  small  frame  house,  at 
a  cost  of  the  value  of  thirty  dollars,  and  that 

this  plaintiff  afterwards,  to  wit,  on  the 

day  of  May,  A.  D.  1889,  paid  to  the  said  de- 
fendant the  sum  of  five  dollars  in  part  pay- 
ment of  this  plaintiff's  share  of  the  cost  of 
said  house,  and  said  sum  was  then  and  there 
accepted  by  said  defendant  as  such  part  pay- 


ment. At  the  time  last  stated  this  plaintiff 
instructed  defendant  to  call  upon  one  Felix 
L.  Bone— the  said  Bone  being  then  and  there 
this  plaintiff's  agent— for  the  balance  of  the 
share  of  this  plaintiff  of  the  cost  of  said 
house,  to  wit,  the  sum  of  ten  dollars,  and 
the  said  defendant  then  and  there  agreed  to 
do  so.  That  on  the  day  and  dates  last  above 
stated  the  said  Bone  had  in  his  possession, 
and  subject  to  the  order  of  this  plaintiff, 
moneys  of  this  plaintiff  greatly  in  excess  of 
the  amount  last  above  stated,  and  on  the  said 
last  above  named  day  this  plaintiff  iobtructed 
said  Bone  to  pay  to  this  defendant  the  sum 
of  ten  dollars.  That  in  pursuance  of,  and 
under  the  terms  of,  the  aforesaid  agreement, 
this  plaintiff,  heretofore,  on,  to  wit,  the 
day  of ,  A.  D.  1889,  went  into 


and  took  possession  of  the  said  lot  eleven 


debt  by  a  writ  of  error  was,  in  1812,  held  to  prevail 
In  the  District  of  Columbia,  and  exolude  an  appeal 
for  new  trial  by  jury.  Uoited  States  v.  Wonson,  1 
Gall.  UO. 

The  common-law  rule  not  to  consider  any  paper 
as  part  of  the  record  unless  made  so  by  the  plead- 
ings, or  by  some  opinion  of  the  court  referring  to 
it,  la  common  to  all  oourta  ezeroisinff  a{^miralty 
jurisdiction  aooordinff  to  the  courts  of  oommon 
law.  Fisher  v.  Gookerell,  SO  U.  S.  6  Pet  258. 8  L.  ed. 
115. 

The  equitable  risrht,  founded  on  common-law 
priociplee,  of  a  Junior  mortganree  to  redeem  from 
a  prior  mortgase  exists  in  Alabama.  WUey  v. 
Ewinff,  47  Ala.  424. 

The  disqualification  of  jurors  by  relationship  is. 
In  Delaware,  controlled  by  the  common  law,  there 
beinflr  no  statute  on  the  subject  State  v.  Williams, 
24  Ohio  L.  J.  486.  

HimUaUon  of  the  adoption. 

The  adoption  of  the  common  law  by  Nevada  Oen. 
Btat,  f  8021,  so  far  as  **not  repugnant  to,  or  in  con- 
flict with  the  constitution  and  laws"  of  the  United 
Btatee  and  of  the  state,  adopts  only  so  much  of  the 
common  law  as  is  applicable  to  the  condition  of 
that  state.  Beno  Smelt.  M.  As  B.  Works  v.  Steven- 
son, 4  L.  R.  A.  60, 20  Kev.  280. . 

This  is  the  general  rule  expressed  more  or  lees 
like  the  above  statement  in  the  decisions  of  all  the 
states. 

The  common  law  of  England  is  not  to  be  taken 
in  all  respects  to  be  that  of  America.  Our  ances- 
tors brought  with  them  its  general  principles  and 
claimed  it  as  their  birth-right,  but  they  brought 
with  them  and  adopted  only  that  portion  which 
was  applicable  to  their  situation.  Van  Ness  v. 
Pacard,  27  U.  S.  2Pet  144, 7  L.  ed.  877. 

In  Morgan  v.  King,  80  Barb.  0,  it  is  said  that  in 
adopting  the  common  law  of  England  there  is  no 
adoption  of  any.mere  formal  rules  or  written  code, 
or  mere  verbiage  in  which  the  common  law  is  ex- 
pressed, but  that  the  written  law  of  England  is 
adopted  as  a  constantly  improving  science,  rather 
than  as  an  art;  as  a  system  of  legal  logic,  rather 
than  as  a  code  of  rules,— that  is  that  the  funda- 
mental principles  and  modes  of  reasoning  and  the 
substance  of  the  rules  of  the  common  law  are 
adopted  as  iUustrated  by  the  reasons  on  which 
they  are  based,  rather  than  by  the  mere  words  in 
which  they  are  expressed. 

Only  such  parts  of  the  oommon  law  and  its  stat- 
utory affinities  as  concerns  the  condltiODS  and  cir- 
cumstances of  the  people  are  in  force  in  Delaware. 
State  V.  Williams,  24  Ohio  L.  J.  486. 

To  the  same  effect  are  decisions  in  other  states. 
People  V.  Randolph,  2  Park.  Grim.  Bep.  174;  Bent  v. 
22  L.  R.  A. 


Thompson  (N.  M.)  Jan.  23, 1800;  Browning  v.  Brown- 
ing,  8  N.  M.  871;  Harknees  v.  Sears.  26  Ala.  483, 62 
Am.  Dec.  742;  Pennock's  Estate,  20  Pa.  268, 58  Am. 
Dec.  718;  Vicksburg  &  J.  K.  Co.  v.  Patton,  81  Miss. 
U6. 66  Am.  Dec.  668. 

Bules  must  be  relaxed  the  enforcement  of  which 
would  be  entirely  unsuited  to  the  interests  of  the 
people  they  are  to  govern.  McClintock  v.  Bryden, 
6  Cal.  100, 68  Am.  Deo.  87. 

This  was  said  in  discussing  the  effect  of  mere  pos- 
session of  public  lands  as  against  miners.    Ihid. 

Allowing  a  tradesman's  book  as  evidence  against 
the  original  debtor  on  the  oath  of  the  tradesman 
alone  was  held  in  1788  to  be  in  accordance  with  the 
law  prevailing  in  Pennsylvania  and  adapted  to  the 
peculiar  situation  of  the  country,  although  differ- 
ent from  the  rule  in  England.  Poultney  v.  Boss,  1 
U.  S.  1  Dall.  288, 1 L.  ed.  117. 

So  the  rule  in  England  that  the  books  of  a  trades- 
man cannot  be  put  in  evidence  without  the  oath  of 
a  clerk  or  proof  of  his  handwriting  if  dead,  is  not 
adopted  in  Illinois,  where  a  tradesman  employs  no 
clerk  but  keeps  his  own  books.  Boyer  v.  Sweet,  4 
UL120. 

So  the  publication  of  a  communication  by  a 
newspaper,  which  has  no  tendency  to  obstruct  the 
administration  of  justice,  and  not  reflecting  upon 
the  integrity  of  the  judge  or  in  any  way  impeach- 
ing his  conduct,  is  held  not  to  constitute  a  con- 
tempt, even  if  it  might  be  so  regarded  in  England. 
Stuart  V.  People,  4  lU.  404. 

The  ancient  common-law  rule  allowing  convey- 
ance of  land  by  parol  was  not  adopted  in  Ohio, 
even  prior  to  the  enactment  of  the  statute  of 
frauds,  and  was  not  adapted  to  the  drcumstanoes 
and  state  of  society,  but  was  opposed  to  the  policy 
of  all  the  laws  respecting  lands  under  which  titles 
were  recorded  and  the  universal  custom  of  giving 
and  receiving  deeds.  Lindsley  t.  Coats,  1  Ohio, 
246. 

The  court  says  the  andent  common-law  mode  of 
transferring  real  estate  by  parol  was  adopted  at  a 
time  when  writing  was  practiced  or  understood  by 
but  few  individuals.   Jbid. 

But  in  LavaUe  v.  Strobel,  80  111.  870,  it  is  said  that 
verbal  partition  followed  by  livery  of  seisin  was 
good  until  the  adoption  of  the  statute  of  frauds, 
although  in  that  case  no  verbal  partition  was  in 
fact  Involved. 

The  common-law  rule  of  shifting  inheritances, 
being  radically  different  from  the  provisions  as  to 
descent  in  the  Ordinance  of  1787,  cannot  be  re- 
garded as  being  In  force  in  Illinois.  Bates  v. 
Brown,  7S  U.  S.  6  WaU.  710, 18  L.  ed.  586. 

In  Indiana  also  the  English  rule  of  shifting  in- 
heritances is  held  to  be  inapplicable.  Cox  v.  Mat- 
thews,  17  Ind.a07. 
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(11) ,  and  occupied  same.  That  afterwards, 
to  wit,  on  the  8d  day  of  June,  A.  D.  1889, 
this  plaintiff  learned  from  the  said  Bone  that 
the  said  defendant  had  not  called  upon  the 
said  Bone  for  the  sum  of  ten  dollars.  That  on 
the  day  last  above  stated  this  plaintiff  offered 
to  pay,  and.tendered  to  said  defendant,  thejsaid 
sum  of  ten  dollars,  the  balance  due  from 
plaintiff  lo  defendant  on  account  of  the  said 
house  erected ;  and  the  said  defendant  then 
and  there  refused  to  accept  or  receive  the 
same,  and  said  defendant  then  and  there  re- 
fused, and  has  ever  since  and  does  now  still 
refuse,  to  till  defendant's  part  of  said  agree- 
ment.   That  heretofore,  to  wit,  on  the 

day  of ,  A.   D.    1890,  said  defendant 

made  application  to  board  No.  2,  town-site 
trustees,  for  a  deed  to  said  tract  of  land,  to 
wit,  lots  numbers  eleven  and  twelve  (11  & 


12),  in  block  No.'  nine  (9),  and  on  the  15th 
day  of  Januarv,  A.  D.  1891,  said  lots  were 
by  said  board  awarded  to  said  defendant, 

and  on  the day  of ,  A.  D.  1891. 

said  board  issued  to  said  defendant  a  deed 
therefor.  That  said  board  of  trustees  were 
duly  appointed  by  the  secretary  of  the  inter- 
ior, and  qualified,  as  such  trustees,  in  ac- 
cordance with  the  laws  of  the  United  States. 
That  heretofore,  to  wit,  on  the  8d  day  of 
September,  1890,  said  board,  in  pursuance 
of  the  authority  vested  in  them,  entered  at 
the  United  States  land  office  the  southeast 
quarter  section  thirty-three,  township  twelve 
north,  of  range  three  west  of  the  Indian  me- 
ridian, of  which  last-named  tract  said  lota 
number  eleven  and  twelve,  in  block  number 
nine,  are  a  part  and  parcel,  and  patent  for 
the  same  was  duly  issued  to  said  board  of 


So  in  Ohio  it  is  said  to  be  utterly  opposed  to  our 
policy.  I>rake  v.  Rogers,  13  Ohio  St.  21,  overrullni? 
Dunn  v.  Evans,  7  Ohio,  pt.  1,  p.  109. 

This  doctrine  was,  however,  adopted  in  North 
Csrollna.  Cutlar  v.  Cutlar,  9  N.  C.  824;  OaldweU  v. 
Black,  27  N.  C.  408. 

But  was  abolished  by  statute  thereafter. 

The.rifrhtto  hunt  on  unenclosed  ground  claimed 
in  South  Carolina,  though  conceded  to  be  contrary 
to  the  law  of  England,  is  considered  but  not  ex- 
pressly decided  fn  Fripp  v.  Uasell,  1  Strobh.  L.  178, 
but  the  land  was  found  to  be  in  fact  sufficiently 
enclosed. 

The  common  law  in  relation  to  villenage  does  not 
govern  In  respect  to  slaves.  Fable  v.  Brown,  2 
Hill,  Eq.  878. 

Tbe  rule  of  the  common  law  that  the  cutting  of 
a  standing  tree  is  waste  is  wholly  inapplicable  to 
the  condition  of  Indiana,  when  a  large  proportion 
of  tbe  territory  consisted  of  forest  Dawson  v. 
Coffman,  28  Ind.  2S0. 

It  is  said  In  Hieatt  v.  Morris,  10  Ohio  St.  628,  infre- 
spect  to  long-continued  use  of  a'party  wall,  thatilf 
the  mere  fact  of  twenty- one  years^  enjoyment  was 
relied  on  to  support  it  *'we,  as  at  present  advised, 
should  probRbiy  hold  that  such  an  unbending  rule 
is  not  adapted  to  the  circumstances  and  existing 
state  of  things  In  thia  country." 

Estateslln  joint  tenancy  are  held  not  to  exist  in 
Ohio,  being  not  in  accordance. with  the  policy  of 
tbe  society  and  Institutions  of  that  state.  Ser- 
geant V.  Steinberger,  2  Ohio,  806. 

The  common-law  rule  denying  a  reversal  in  part 
only  of  a  judgment  against  an  Infant  and  another 
is  rejected  In  Connecticut  on  the  principle  that 
common-law  rules  may  belLvaried  from*.BOifar  as 
they  may  appear  ^'contrary  to  reason  or  unadapted 
to  our  local  circumstances,  the  policy  of  our  law« 
or  simplicity  of  our  practice."  Wilford  v.  Grant, 
Klrby,  U7. 

The  doctrine  of  charitable  uses  is  upheld  in  In- 
diana as  not  dependent  upon  the  Statute  of  Bliza- 
beth,  but  the  doctrine  of  cy  ftris  is  rejected  as  un- 
suited  to  our  institutions.  Grimes  v.  Harmon,  86 
Ind.  108,  9  Am.  Rep.  090. 

In  Van  Sickle  v.  Haines,  7  Nev.  249.  it  was  held 
that  tbe  right  of  a  riparian  owner  having  title  to 
the  soil  under  the  water  of  a  stream  must  be  deter- 
mined in  Nevada  by  the  common  law. 

But  this  was  reconsidered  in  Beno  Smelt.  M.  &  R. 
Works  V.  Stevenson,  4  L.  R.  A.  60,  20  Nev.  209,  in 
which  it  was  held  that  the  common-law  doctrine  of 
riparian  rights  is  rejected  in  Nevada  as  unsuited  to 
the  condition  of  that  state. 

In  Edwards  v.  Charlotte,  C.  &  A.  R.  Co.  (S.  C.) 
8epu  29, 1898,  the  adoption  of  the  common  law  by 
statute  is  regarded  as  an  adoption  of  the  so-called 
22  L.  R.  A. 


common-law  rule  as  to  surface  water,  aittiough 
that  rule  does  not  appear  to  have  been  ever  actu- 
ally adopted  by  any  decision  until  long  after  the 
Independence  of  the  United  States.  See  note  to 
Gray  v.  McWilliams  (Cal.)  21  L.  R.  A.  683. 

The  common-law  rule  that  the  owner?  of  land 
through  which  a  stream  of  water  flows^must  have 
previously  appropriated  it  to  some  use  before  he 
can  be  said  to  sustain  any  damage  from  its  diver- 
sion, is  held  inapplicable  in  Vermont  Martin  v. 
Bigelow,  2  Aik.  (Vt.)  187. 16  Am.  Dec  096. 

In  Fulmer  v.  Williams.  1  L.  R.  A.  608, 122  Pa.  101, 
it  is  said:  **0n  this  continent  tbe  early  settlen 
found  large  rivers  with  navigable  tributaries  form- 
ing vast  systems  of  internal  communication  ex- 
tending- hundreds,  and  in|  some  instances  thous- 
ands, of  miles  above  the  reach  of  tide  water.  The 
common-law  definition  of  a  navigable  river  was 
unsuited  to  this  state  of  things  and  seems  never  to 
have  been  adopted  in  Pennsylvania.**  But  the  de- 
olsons  have  not  been  uniform  as  to  the  adoption  of 
common  law  in  respect  to  navigable  streams,  and 
no  attempt  is  made  here  to  present  that  subject 
further  than  merely  to  call  attention  to  it. 

The  Bnglish  'common  law  as  to  waters  has  been 
held  inapplicable  to  our  large  lakes,  such  as  Lake 
Champlain,and  the  fact  that  no  such  lakes  exist  in 
England  is  sufficient  to  explain  the  Inapplicability 
of  tbe  English  law  to  our  lakes.  Cfaamplain  A  St. 
L.  B.  Co.  V.  Valentine,  19  Barb.  484.  For  the  hiw  of 
this  country  as  to  ownership  of  the  bed  of  lakes 
and  ponds,  see  note  to  Gouvemeur  v.  National  Ice 
Co.  (N.  y.)  18  L.  R.  A.  606. 

So  the  common  law  as  to  waters  is  held  inappli- 
cable to  the  Niagara  river,  which  is  a  national 
boundary,  there  being  no  such  river  in  England. 
Elingman  v.  Sparrow,  12  Barb.  201.  For  rivers  and 
lakes  as  state  boundaries,  see  rwte  to  Buck  v.  Ellen- 
bolt  (Iowa)  16  L.  R.  A.  187. 

The  adoption  of  tbe  common  law  as  to  easements 
of  light  and  air  is  a  matter  on  which  the  decisions 
are  in  some  conflict  and  which  is  the  subject  of  an- 
other distinct  note  soon  to  appecur. 

In  United  States  courts  and  territories. 

*^There  is  no  common  law  of  the  United  States  as 
distinguished  from  the  individual  states.  People 
V.  Folsom,  6  Cal.  874;  Wheaton  v.  Peters,  33  U.  8.  8 
Pet.  668, 8  L.  ed.  1079:  Forepaugh  v.  Delaware,  L.  6s 
W.  R.  Co.  6L.  R.  A.  608, 128  Pa.  217.  ^ 

The  common -law  rule  of  decision  in  a  federal 
court  is  that  of  the  state  in  which  tbe  court  is  sit- 
ting.   Lorman  v.  Clarke,  2  McLean,  568. 

The  common  law  is  the  rule  of  decision  in  the 
federal  courts,  even  when  sitting  in  a  territory  in 
the  absence  of  statutes  repealing  or  modifying  it» 
Pyeatt  v.  Powell,  10  U.  S.  App.  200, 61  Fed.  Rep.  SSL 
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tnistees.  That  on  the  80th  day  of  April,  A. 
D.  1891,  this  plaintiff  demanded  of  defend- 
ant that  said  defendant  should  convey  to 
plaintiff,  bj  deed«  all  his  (the  said  defend- 
ant's) title  to  lot  11,  in  block  9,  aforesaid, 
and  then  and  there  plaintiff  tendered  to  said 
dtifendant  Ihe  sum  of  ten  dollars,  in  good 
and  lawful  money  of  the  United  States,  in 
payment  of  the  sum  due  from  plaintiff  to  de- 
fendant as  aforesaid ;  and  the  said  defendant 
then  and  there  refused  to  execute  such  con- 
veyance, and  refused  to  accept  or  receive  the 
aum  so  tendered.  The  plaintiff  at  all  times 
has  been  ready  and  willing  to  pay  said  sum 
of  ten  dollars,  and  now  brings  and  pays  into 
the  court  the  said  sum  of  ten  dollars,  in  ful- 
fillment of  plaintiff's  agreement,  and  for  the 
use  and  benefit  of  the  said  defendant.  That 
plaintiff  has  complied  in  every  particular 


with,  and  fulfilled,  all  the  provisions  of  the 
aforesaid  agreement,  where  not  prevented  by 
said  defendant  as  hereinbefore  stated.  That 
said  defendant  has  wholly  failed  and  refused, 
and  now  fails  and  refuses,  to  comply  with 
and  fulfill  the  provisions  of  the  aforesaid 
agreement,  to  the  great  damage  of  this  plain- 
tiff. Wherefore,  plaintiff  prays  that  it  be 
adjudged  that  the  said  defendant  hold  said 
lot  number  eleven,  in  block  nine,  in  trust  for 
the  use  and  benefit  of  this  plaintiff,  and  that 
the  said  defendant  be  decreed  to  convey  said 
lot  to  this  plaintiff,  and  that  in  the  event 
said  defendant  refuses  to  convey  said  lot  ti 
commissioner  be  appointed  by  the  court  to 
execute  such  conveyance,  and  that  plaintiff 
recover  costs  of  this  suit.  Fred  M.  Elkin, 
Attorney  for  F.  R.  McKennon. 
**  County  of  Oklahoma,  territory  of  Okla- 


Thus  the  oommon  law  will  be  applied  to  oases 
arisiaff  in  the  Indian  territory,  in  the  absence  of 
any  proof  of  the  laws,  ruleSi  or  oustoms  obtaining 
Id  that  territory,  in  the  exercise  of  the  jurisdiction 
given  to  the  United  States  court  created  for  that 
territory  with  the  assent  of  the  Indians  although 
there  can  be  no  presumption  of  its  adoption  based 
on  the  character  of  the  settlers.    Ibid. 

As  federal  courUi  have  no  common-law  Jurisdic- 
tion, in  an  equity  suit  brouirht  in  the  orifflnal  juris- 
diction of  the  United  States  Supreme  Court,  re- 
epectincr  a  bridge  over  a  navigable  river,  the  same 
rules  of  action  must  govern  as  if  the  suit  had  been 
commenced  in  the  lower  federal  court  having  juris- 
diction over  the  phuse.  Pennsylvania  v.  Wheeling 
A  B.  Bridge  Go.  64  U.  S.  18  How.  618, 14  L.  ed.  240. 

The  acquisition  of  Oallfornia  by  the  United 
States  did  not  extend  over  it  the  common  law 
which  reoognixes  and  sustains  the  doctrine  of 
escheats.   People  v.  Folsom,  tuprcL 

So  it  is  held  in  Herr  v.  Johnson,  11  Oolo.  866,  that 
there  was  no  common  law  there  until  adopted  by 
the  legislature. 

Bee  also-it^a  as  to  criminal  matters. 

-    In  erimincU  matten. 

There  are  no  common-law  offenses  against  the 
United  States.  United  States  v.  Hudson,  11  U.  S.  7 
Cranch,  82,  9  L.  ed.  280;  United  States  v.  Britton, 
108  U.%.  109, 27  L.  ed.  008;  Re  Greene,  68  Fed.  Bep. 
104:  United  States  v.  Baton,  144  U.  S.  677, 86  L.  ed. 
601;  United  States  v.  Lewis,  86  Fed.  Bep.  448. 

There  was  much  uncertainty  on  this  point  in  the 
early  decisions.  In  United  States  v.  Worrall,  8  U. 
8.  2  Ball.  884,  IL.  ed.  426,  the  circuit  court,  although 
divided  in  opinion  upon  this  point,  passed  sentence 
agai'iiBt  the  prisoner.  In  United  States  v.  CooUdge, 
1  Gall.  488.  the  judges  were  divided  in  opinion  and 
certified  the  case  to  the  supreme  court  where  in  14 
U.  8.  1  Wheat.  416, 4  L.  ed.  124,  the  court  doubted 
the  authority  of  United  States  v.  Hudsou,  supra* 
but  followed  it  for  theTreason  that  no  coun^ol  ap- 
peared for  the  defendant  and  the  attorney-general 
declined  to  argue  the  point. 

But  the  common  law  may  be  looked  to  for  the 
Interpretation  of  terms  in  acts  of  congress  adopt- 
ing or  creating  common-law  offenses  if  they  are 
not  clearly  defined  in  the  act.  Re  Greene,  supra; 
United  States  v.  Armstrong,  2  Curt.  C.  0.  446; 
United  States  v.  Coppersmith,  4  Fed.  Bep.  198. 

That  the  common  law  prevails  in  the  District  of 
Columbia  is  held  in  respect  to  theft  in  a  Connecti- 
cut case.  State  v.  Cummings,  88  Conn.  260,  88  Am. 
Dec.  208. 

In  Key  v.  Vattier,  1  Ohio,  132.  it  is  said  that  it  had 
been  decided  that  the  common  law,  although  in 
S9  L.  R.  A. 


force  in  that  state  in  all  civil  cases,  cannot  be  re- 
sorted to  for  the  punishment  of  crimes. 

So  it  is  said  in  Re  Lamphere,  61  Mich.  10^  that 
there  is  no  crime  whatever  punishable  by  the  laws 
of  Michigan  except  by  virtue  of  a  statutory  pro- 
vision, although  there  is  a  general  statute  resorting 
to  the  common  law  for  all  nonenumerated  crimes, 
but  that  the  punishment  of  all  indefinite  offenses  is 
fixed  within  named  limits  and  beyond  the  unregu- 
lated discretion  of  the  courts. 

The  definition  of  murder  and  manslaughter  not 
being  given  by  statute  in  Massachusetts  is  to  be 
sought  in  the  common  law,  which  was  adopted  by 
the  first  settlers  by  universal  consent  and  after- 
wards formally  confirmed  by  the  Constitution. 
Com.  V.  Webster,  8  Cush.  286,  62  Am.  Dec  711. 

The  common-law  rule  as  to  the  sufficiency  of  a 
blow  as  provocation  which  will  reduce  homicide  to 
manslaughter  is  modified  by  the  institution  of 
slavery,  so  that  such  blow  by  master  to  slave  will 
not  mitigate  the  killing  of  the  master  by  the  slave. 
Jacob  V.  State,  8  Humph.  488. 

The  common-law  rule  that  the  killing  of  a  human 
being  by  a  slave  with  malice  aforethought  is  mur- 
der is  in  force  in  Alabama.  Burt  v.  State,  80  Ala. 
687. 

The  common  law  of  Bngland  as  to  crime  is  in 
force  in  Alabama,  except  as  changed  by  statute,  so 
far  as  it  is  consistent  with  the  constitution.  State 
V.  Oawood,  2  Stew.  (Ala.)  862. 

The  common  law  of  conspiracy  became  a  part  of 
the  law  of  Maryland.  State  v.  Buchanan,  6  Harr. 
&  J.  868,0  Am.  Dec.  684. 

The  common  law  as  to  the  crime  of  kidnapping  is 
in  force  in  New  Hampshire.  State  v.  Rollins,  8  N. 
H.560. 

The  common-law  rule  as  to  homicide  without  In- 
tent to  kill  is  in  force  in  Maine.  State  v.  Smith,  -dSS 
Me.  880, 64  Am.  Dec  SIS, 

The  oommon-law  rule  as  to  the  capacity  to  com- 
mit rape  before  the  age  of  fourteen  is  not  conclu- 
sive in  this  country.  People  v.  Randolph,  2  Park. 
Crim.  Rep.  174. 

The  common  law  as  to  the  presumed  incapacity 
of  an  infant  under  fourteen  years  of  age  to  com- 
mit rape  is  not  in  force  in  Ohio.  The  difference  in 
climate,  and  the  fact  that  the  population  in  this 
country  includes  people  of  different  races,  prevents 
the  common-law  rule  from  being  universally  cor- 
rect in  this  country.  Williams  v.  State,  14  Ohio. 
222, 46  Am.  Dec.  686. 

The  common  law  in  matters  of  practice  as  well 
as  principle  governs  in  criminal  cases  in  Texas,  in 
the  absence  of  statutes  to  the  contrary.  Hyde  v. 
State,  16  Tex.  446,  67  Am.  Dec.  680. 

The  common-law  practice  denying  any  new  trial 
in  a  capital  felony  does  not  govern  in  Delaware. 
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homa.    Ited  M.  Ifilkin,  being  duly  sworn, 
upon  his  oath  says  that  he  is  attorney  for  the 

glaintlfl  in  the  above-entitled  cause ;  that  he 
as  read  the  foregoing  complaint,  knows  the 
contents  thereof,  and  that  the  facts  therein 
set  forth  are  true,  as  he  verily  believes. 
[Signed]  Fred  M.  Elkin. 

**Subscribed  and  sworn  to  before  me  this 
21st  day  of  January.  1892.  [Signed]  Will 
H.  Clark,  Clerk.  By  E.  W.  Sweeney,  Dep- 
uty." 

The  first  ground  Of  demurrer  is  not  well 
taken.  The  land  was  situated  in  Oklahoma 
county,  and  the  defendant,  so  far  as  we 
know  from  the  record,  was  a  resident  of  said 
county.  The  town  site  had  been  entered  by 
trustees  under  the  law  of  the  United  States 
applicable  thereto,  and  the  lots  in  question 


by  them  conveyed  to  the  appellee.  The 
United  States  had  no  further  interest  in  the 
land,  and  the  interior  department  no  furtiier 
control  as  to  its  disposition. 

The  second  ground  for  demurrer  presents 
two  questions:  First,  Can  a  parol  contract 
for  the  conveyance  of  real  estate,  or  an  in- 
terest therein,  made  after  the  settlement  of 
this  country,  and  prior  to  the  adoption  of  our 
organic  act,  be  enforced?  Second,  Is  a  con- 
tract for  the  conveyance  of  real  estate,  en- 
tered into  before  title  is  acquired  from  the 
United  States,  and  to  be  executed  after  title 
is  acquired,  void,  as  against  public  policy? 

The  first  proposition  seems  to  be  settled  by 
the  adjudicated  cases  and  text-writers  in  fa- 
vor of  the  appellant.  "Every  contract,  on 
whatever  subject,  may  be  in  oral  words, 
which  will  have  the  same  effect  as  if  written. 


where  the  oommoD-iaw  practice  of  respite  pending 
appeal  to  the  soyereign  does  not  exist.  State  v. 
Williams,  U  Ohio  L.  J.  436. 

In  criminal  matters  the  common  law  has  been 
expressly  adopted  in  the  absence  of  statutory  pro- 
visions on  any  particular  question  by  Arkansas 
Mansf .  Dig.  %  608:  Dakota  Code  Or.  Pr.  fi  610;  Florida 
Rev.  Stat.  1892,  •  2309;  Illinois  Rev.  Stat.  Starr  &  G. 
•  840;  Louisiana.  Yorhees*  Rev.  Stat.  1876,  6  976; 
Mississippi  Gen.  Stat  ISOe,  I  1462;  New  Jersey  Bev. 
f  Itt!. 

Common-law  crimes  are  reoogrnlEed  as  ezlstinff  in 
Ck>nnecticut  Gen.  Stat.  X888, 6  1642;  Idaho  Rtv.Stat. 
1887,  f  7282. 

In  Colorado  MUls^Anno.  Stat.,  6 1467,  the  nommon- 
law  course  of  trial  is  adopted  In  cr.minai  cases. 

In  Texas  the  Penal  Code,  f  4,  declares  that  the 
principles  of  common  law  shall  be  the  rule  of  con- 
struction when  not  iu  oonliict  with  statutory  pro- 
visions, and  the  Code  of  Criminal  Procedure,  M  27 
and  726,  made  the  rules  of  the  oommon  law  as  to 
prooedure  and  evidence  applicable. 

Tennessee  MilUken  &  Vertrees*  Code,  fi  6048,  pro- 
vides that  an  indictment  for  a  common-law  offense 
may  describe  it  according  to  the  common  law. 

The  Louisiana  Act  of  1806  adopting  the  common 
law  in  criminal  cases,  adopted  it  as  it  existed  at  that 
date,  modified,  explained,  and  perfected  by  statu- 
tory enactment  so  far  as  they  are  not  found  to  be 
inconsistent  with  the  peculiar  character  and  genius 
of  the  government  and  institutions  of  that  state. 
State  V.  McCoy,  8  Rob.  (La.)  646,  41  Am.  Deo.  SOL 

Adoption  of  BritiOi  ttatutes. 

In  adopting  the  common  law,  the  date  at  which 
it  is  to  be  deemed  complete  so  as  to  be  unalfected 
by  subsequent  Bngllsh  statutes  is  not  uniformly 
established,  (n  many  states  there  Is  no  express 
provision  as  to  the  adoption  of  any  Rnglish  stat- 
utes, but  the  general  doctrine,  even  In  those  states, 
is  that  English  statutes  or  acts  of  parliament  in  aid 
of,  or  to  supply  the  defects  of  the  common  law  prior 
to  the  time  of  its  adoption  in  this  country  are  to 
be  taken  as  part  of  the  oommon  law  thus  adopted. 
In  several  states  English  statutes  down  to  a  period 
named  are  expressly  adopted  so  far  as  they  are 
general  and  not  local  to  the  kingdom  of  England, 
and  are  applicable  to  American  institutions  and 
conditions.  In  adopting  these  statutes  this  limita- 
tion is,  with  some  variation  of  language,  expressly 
named  in  nearly  every  instance. 

The  4th  of  July,  1776,  is  fixed  in  several  states  as 
the  date  after  which  the  enactment  of  British  stat- 
utes should  not  affect  the  common  law.  Florida 
Rev.  Stat.  1892,  6  69;  Maryland  Const.  1867,  Declara- 
tion of  Rights,  fi  6;  Rhode  Island  Pub.  Stat.  1882, 
chap.  269,  •  1.  So  in  Kentucky  Rev.  Stat.  chap.  67, 
23L.R.A. 


fi  1,  that  is  the  date  fixed  from  which  English  de- 
cisions should  not  be  binding. 

In  Pennsylvania  the  Act  of  January  28,  1777, 
adopts  such  statute  laws  of  England  as  were  there- 
tofore in  force  in  the  province  with  certain  speci- 
fied exceptions. 

But  in  a  large  number  of  states  the  4t1i  year  of 
James  L  is  taken  as  the  period  at  which  Bngltsh 
statutes  cease  to  alfeot  the  oommon  law.  Arkansas 
Mansf.  Dig.  1884,  fi566;  Colorado  Mills*  Anno.  Stat.« 
1891,  Illinois  Starr  &  C  Anno.  Stat.  chap.  28,  H  1;  In- 
diana Rev.  Stat.  1881,  f  238;  Missouri  Rev.  Stat.  1888, 
t  6661;  Virginia  Code  1849,  chap.  16,  •  2  (Statute  of 
1776);  Wyoming  Rev.  Stat.  1887;  6  488. 

But  in  Colorado,  Dlinois,  Indiana,  and  Wyoming 
by  the  statutes  above  referred  to  express  exception 
is  made  of  the  Statutes,  48  Eliz.  chap.  6,  fi  2;  18  Elii. 
chap.  8,  and  87  Hen.  VIII.,  chap.  9. 

This  statutory  adoption  is  recited  as  to  Dlioolsm 
MoCool  V.  Smith,  66  U.  S.  1  Bhiok,  469, 17  L.  ed.  218w 

And,  as  to  Indiana,  In  Dawson  v.  C'Offman,  28 
Ind.  2S0. 

And,  as  to  Virginia,  in  Scott  v.  Lunt,  88  U.  &  7 
Pet.  686,  8  L.  ed.  797. 

And,  as  to  Missouri,  in  Baker  v.  Crandall,  78  Mo. 
687.  47  Am.  Rep.  128. 

And,  as  to  Colorado,  in  Herr  v.  Johnson.  11  Colo. 
898. 

In  Matthews  v.  Ansley,  81  Ala.  20,  it  seems  to  be 
held  that  English  statutes  are  notinforoe  ^oless 
passed  before  the  settlement  of  this  country. 

The  law  of  England,  both  common  and  statute* 
as  it  was  at  the  organization  of  the  provincial  gov- 
erment,  is  the  law  of  New  Hampshire,  so  far  as  it 
consists  with  the  Institutions  of  that  state,  unless 
it  be  repugnant  to  the  constitution,  or  altered  or 
repealed  by  some  statutory  or  legislative  enact- 
ment*   State  V.  Moore,  26  N.  H.  448, 89  Am.  Dec.  864. 

Delaware  Constitution  1776,  art.  26,  provides 
that  the  ^common  law  of  England  as  well  as  so 
much  of  the  statute  law  as  has  been  heretofore 
adopted  in  practice  in  this  state  shall  remain  in 
force,  unless  they  shall  be  altered  by  future  law  of 
the  legislature,  such  parts  only  excepted  as  are  re- 
pugnant to  the  rights  and  privileges  contained  in 
this  constitution  and  the  declaration  of  rights 
agreed  to  by  this  convention."  Del.  Laws,  Appen« 
dix,  p.  88;  Clawson  v.  Primrose,  4  Del.  Ch.  64& 

The  Statute  of  82  Hen.  VIII.  chap.  34,  fi  1,  giving 
the  assignee  of  a  reversion  the  legal  title  to  the 
rent,  being  one  of  the  English  statutes  adopted  by 
the  Illinois  statute,  the  construction  given  to  that 
Act  by  the  British  courts  was  also  intended  to  be 
adopted.    Fisher  v.  Deering,  60  111.  114. 

By  the  adoption  of  the  common  law  **as  reoog* 
nized  In  the  United  States"  as  a  basis  of  Jurispru- 
dence by  the  New  Mexico  Act  of  1876,  no  statutes 
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except  when  some  poeitiTe  rule  of  the  coin- 
mon  or  statutory  law  has  provided  other- 
wise." Bishop,  Cont^  158;  Maa(yry  v.  Oil- 
lett,  21  N.  Y.  412 ;  Wyman  v.  Goodrich,  26 
Wis.  21;  Oreen  ▼.  Brookiiu,  28  Mich.  48,  9 
Am.  Rep.  74 ;  White  v.  Maynard,  111  Mass. 
250,  15  Am.  Rep.  28.  By  the  common  law, 
prior  to  the  enactment  of  the  statute  of  frauds 
(29  Car.  II.  chap.  8,  A.  D.  1676),  contracts 
for  the  sale  of  real  estate,  or  an  interest  there- 
in, were  not  required  to  be  in  writing.  Bish- 
op. Cont.  §  1281 ;  4  Kent,  Com.  p.  460.  The 
ifnglish- speaking  people  brought  the  com- 
mon law  to  America  with  them,  in  the  first 
settlement  of  the  colonies;  and  it  has  pre- 
vailed in  all  the  states  and  territories,  mod- 
ified by  legislative  acts,  local  conditions, 
and  sueh  of  the  English  statutes  adopted 
prior  to  the  settlement  of  our  colonies  as 


were  of  general  application,  and  suited  to 
our  conditions,  except  in  some  portions  where 
the  French  or  civil  law  prevailed.  At  the 
time  of  the  settlement  and  discovery  of 
America  the  statute  of  frauds  had  not  been 
adopted,  and  has  only  become  the  law  of  the 
United  States,  or  of  our  several  states  and 
territories,  by  legislative  enactment.  This 
leads  us  to  the  inquiry.  Did  the  common  law 
prevail  in  the  territory  in  April,  1889?  It 
Is  contended  that  prior  to  the  settlement  of 
Oklahoma,  and  until  the  same  Was  superseded 
bv  statutory  laws,  the  Code  Napoleon,  or 
civil  law,  prevailed.  Whatever  may  have 
been  the  laws  of  the  country  now  known  as 
Oklahoma,  they  ceased  to  operate  in  the  re- 
gion originally  comprising  the  Indian  ter- 
ritory when  the  territory  ceased  to  be  a  part 
of  the  territory  of  Louisiana,  and  the  laws 


were  repealed  but  only  such  portions  of  the  oom* 
moD  law  adopted  as  did  not  confliot  with  the  ezlst- 
iDff  laws.    Bent  v.  Thompson  (N.  M.)  Jan.  28, 1800. 

The  common  law  as  it  stood  in  1775  was  adopted 
In  Tennessee.  Porter  v.  State,  Mart.  &  Y.  (Tenn.) 
«0. 

The  common  law  broufffat  to  this  country  by  our 
ancestors  was  the  law  as  then  modified  byistatutes. 
Sackett  v.  Saokett,  8  Pick.  300. 

The  common  law  adopted  by  the  Ordlmanoe  of 
1787  was  the  law  as  then  understood  and  expounded 
by  the  courts  la  America.  Penny  v.  Little,  i  lU. 
801. 

In  adopting  the  common  law  of  England,  it  is 
adopted  as  amended  or  altered  by  the  English  stat- 
utes in  force  at  the  time  of  the  migration  of  our 
colonial  ancestors.  Hamilton  v.  Kneeland,  1  Nev. 
40. 

The  English  statutes  passed  before  the  American 
Revolution  are  part  of  the  common  law  in  this 
country,  so  far  as  applicable  to  our  condition  and 
not  abrogated.    Cobum  v.  Harvey,  18  Wis.  148. 

The  statute  law  of  the  mother  country  when  in- 
troduced into  the  colony  of  New  York  because  it 
was  applicable  to  the  colonists  in  their  new  situ- 
ation and  not  by  legislative  enactment,  becomes  a 
part  of  the  common  law  of  the  province.  Bogard- 
us  V.  Trinity  Church,  i  Paige,  178, 8  L.  ed.  804. 

The  early  English  statutes  enacted  before  the 
settlement  of  New  York  such  as  the  Statute  of 
Merton,  are  part  of  the  common  law  of  New  York. 
Milier  v.  Miller,  18  Hun,  61& 

That  many  statutes  were  practiced  under  nearly 
a  century  in  the  province  of  Pennsylvania  which 
were  never  adopted  by  the  legislature  is  suted  in 
Bespublica  v.  Masca,  1  U.  8. 1  DalL  76, 1 L.  ed.  43. 

The  common  law  of  England  has  always  been  in 
force  in  Pennsylvania,  but  British  statutes  before 
the  settlement  of  Pennsylvania  have  no  force 
there,  uniesa  they  are  convenient  and  adapted  to 
the  circumstances  of  the  country,  and  statutes 
made  since  the  settlement  of  Pennsylvania  have  no 
force  t^ere,  unless  the  colonies  are  particularly 
named.  Morris  v.  Vanderen,  1  U.  S.  1  DaU.  07,  1 
L.ed.40. 

In  the  Pennsylvania  Act  of  January  28, 1777,  it  is 
provided  that  the  common  law  and  such  of  the 
statute  laws  of  England  as  have  been  heretofore 
m  force  in  the  said  province  shall  be  in  force  except 
as  therein  excepted.  The  exception  relates  to  the 
oath  of  allegiance  to  the  king,  the  acknowledg- 
ment  of  authority  in  the  heirs  of  WUliam  Penn, 
the  laws  as  to  members  of  assembly  and  elections, 
and  as  to  treason,  and  "anything  inconsistent  with 
the  then  existing  constitution."  Report  of  Judges. 
8  Binn.  606. 

The  report  of  the  Judges  as  to  what  English  stat- 
22L.R.A. 


ntes  are  in  force  In  Pennsylvania,  says  It  has  al- 
ways been  held  that  many  of  the  English  laws  re- 
lating both  to  property  and  to  felonies  would  have 
been  improper  for  the  state  of  things  in  an  infant 
colony,  and  accordingly  they  were  never  practi- 
cally extended  here.  It  is  said  also  that  with  re- 
spect to  English  statutes  enacted  sinca  the  settle- 
ment of  Pennsylvania,  'it  has  been  assumed,  as  a 
principle,  that  they  do  not  extend  here  unless  they 
have  been  recognized  by  ovr  acts  of  assembly  or 
adopted  by  long-continued  practice  in  courts  of 
iustlce."   Ibid, 

Where  the  English  statutes  contravene  or  change 
the  common  law  and  are  not  so  incorporated  into 
it  as  to  become  part  and  parcel  of  the  system,  it  is 
supposed  that  they  have  no  force  in  Ohio  inde- 
pendent of  legislative  enactment  adopting  ttiem. 
Crawford  v.  Chapman,  17  Ohio,  462. 

The  right  to  distrain  for  rent,  without  any  ex- 
press provision  therefor  in  a  lease,  is  recognized  in 
lUiuois  under  the  Act  of  February  4, 1810,  adopting 
the  common  law  and  statutes,  or  acta  of  parliament 
in  aid  of  it  prior  to  the  fourth  year  ot  James  L, 
although  the  right  to  distrain  in  such  a  cose  in 
England  did  not  exist  until  the  fourth  year  of  Geo. 
II.  The  legislation  adopting  the  common  law  had 
reference  to  that  law  as  It  then  existed.  Penny  v. 
Little,  4111.801. 

Michigan  having  never  been  a  common-law 
colony,  the  common  law  recognized  in  the  juris- 
prudence of  that  state  is  the  English  common  law 
unaffected  by  statute.    Re  Lamphere,  01  Mich.  106. 

It  should  be  noted  in  reference  to  the  above 
statement  that  the  English  statutes  have  been  ex- 
pressly repealed  in  Michigan,  although  that  fact  is 
not  expressly  made  the  basis  of  the  declaration. 
It  is,  however,  referred  to  in  the  same  connection 
and  probably  should  be  regarded  as  the  ground  of 
the  declaration  which  otherwise  would  be  in  con- 
flict with  the  doctrine  of  nearly  all  other  courts. 
See  also,  in  this  connection,  the  cases  concerning 
repeal  of  English  statutes,  infra. 

Particular  fiZtutrationi. 

The  Statute  of  6  Anne,  chap.  81, 6  8,  denying  lia- 
bility to  others  for  accidental  fire  started  on  one^s 
own  premises.  Is  a  part  of  the  common  law  in  Wis- 
consin. Kellogg  V.  Chicago  As  N.  W.  R.  Co.  06  Wis. 
223,  7  Am.  Bep.  60. 

That  statute  as  re-enacted  by  14  Geo.  HI.,  Is  also 
a  part  of  the  common  law  in  force  in  New  York. 
Lansing  v.  Stone,  14  Abb.  Pr.  808, 87  Barb.  16. 

The  statute  of  Anne  as  to  the  negotiability  of 
paper  is  not  in  force  in  Indiana.  As  the  fourth 
year  of  James  I.  is  fixed  by  statute  as  the  time 
when  such  statutes  ceased  to  be  part  of   tfio 
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of  the  territory  of  Indiana  and  the  territory 
of  Missouri,  which  may  have  once  prevailed 
in  said  region,  became  inoperative  in— ceased 
to  have  any  force  or  effect  in — the  Indian 
territory,  when  that  territory  ceased  to  be  a 
part  of  said  territories.  8L  Louis  &  8,  F. 
a.  Co,  V.  O'Loughlin,  4  U.  8.  App.  283,  49 
Fed.  Rep.  440.  There  was  no  law  in  the 
Indian  territory  regulating  the  making  of 
contracts  at  the  time  of  the  approval  of  the 
act  of  congress  establishing  a  United  States 
district  court  in  said  territory  by  the  Act  of 
March  1,  1889.  25  Stat,  at  L.  788.  Congress, 
with  the  assent  of  the  Indians,  created  the 
court  for  the  whole  of  the  Indian  territory, 
which  included  Oklahoma,  and  conferred  on 
it  jurisdiction  in  all  civil  cases  between  citi- 
zens of  the  United  States  who  are  residents 
of  the  territory,  or  between  citizens  of  the 


United  States  or  of  any  state  or  territory,  and 
any  citizen  of,  or  person  residing  or  found  in, 
the  Indian  territory.  It  gave  the  court  au- 
thority, and  imposed  upon  it  the  duty,  to 
apply  the  established  rules  and  principles  of 
the  common  law  to  the  adjudication  of  those 
cases  of  which  it  was  given  jurisdiction. 
Pyeatt  v.  PovfeU,  10  U.  8.  App.  200,  61  Fed. 
Rep.  551.  But  if  it  be  held  that  the  estab- 
lishment of  a  United  States  court  in  the  In- 
dian territory  did  not  put  the  common  law 
in  force  in  said  territory,  except  in  so  far  as 
was  necessary  to  execute  the  powers  of  said 
court,  and  for  the  adjudication  of  such  cases 
as  actually  went  into  that  forum,  then  there 
was  no  law  in  Oklahoma,  at  the  date  of  its 
settlement,  regulating  the  making  of  con- 
tracts. If  this  should  be  conceded,  then  it 
necessarily  follows,  on  principle,  that  when 


common  law  adopted.   Holloway  v.  Porter,  46  Ind. 
fiS. 

The  Statute  of  4  &  6  Anne,  ofaap.  16.  8  9,  dispens- 
ing with  attornment  to  create  privity  and  enabling 
an  aselgnee  to  sue  for  rent.  Is  not  In  force  in  Illi- 
nois for  the  same  reason.  Fisher  v,  Deerlng,  60  IlL 
114. 

The  Statute  of  12  Anne  in  derogration  of  the  com- 
mon law  agralnst  usury  ^as  adopted  by  the  New 
York  Constitution  of  1777.  Henry  v.  Bank  of  Sa- 
llna,6Hill,58S. 

The  Act  of  Charles  n.,  as  to  the  service  of  pro- 
cess on  Sunday,  Is  not  in  force  In  Alabama  because 
It  was  passed  after  the  settlement  of  this  country. 
Matthews  v.  Ansley,  81  Ala.  80. 

The  court  here  seems  to  adopt  a  rule  that  has  not 
been  followed  elsewhere. 

The  English  Statutes  of  80  Charles  II.,  chap.  7,  and 
4  and  6  William  &  Mary,  chap.  24,  conoernlnff  the 
liability  of  executors  and  administrators,  became 
a  part  of  the  law  of  Maryland.  Sibley  v. Williams, 
8  6iU  &J.62. 

The  Statutes  of  13  Edw..  chap.  11.  andl  Rieh.  n., 
chap.  12,  concerninir  escapes,  were  held  in  18G0  to  be 
in  force  In  Pennsylvania.  Bhewell  v.  Fell,  8 
Teates,  17. 

They  are  also  In  foroe  In  Illinois.  Plumleigh  v. 
Cook,  13  HI.  660. 

The  Statute  of  Gloucester,  6  Edw.  I.,  chap.  6,  as 
to  waste  by  tenants  for  life  became  a  part  of  the 
law  of  Massachusetts.  Sackett  v.  Sackett,  8  Pick. 
800. 

The  46th  chapter  of  13  Edw.  I.  glvlnertbe  writ  of 
•eire/ocios  Is  in  foroe  In  Florida  by  virtue  of  the 
Act  of  November  6,  1820,  adopting  the  common 
and  statute  laws  of  England  which  are  of  a  gen- 
eral and  not  of  a  local  nature,  with  certain  excep- 
tions and  provisos.  Union  Bank  of  Florida  v. 
Powell,  3  Fla.  175,  62  Am.  Dec.  867. 

A  scire  fojciaz  given  by  the  Statute  of  Westmin- 
ster in  aid  of  the  common  law  is  In  use  in  Illinois. 
Sans  V.  People,  8  HI.  827. 

The  writ  of  BC^tJacAa;^  whether  it  depends  on 
the  common  law  or^English  statutes,  came  to  Vir- 
ginia upon  the  settlement  of  the  colony.  Dykes  v. 
Woodhouse,  8  Band.  (Ya.)  287. 

The  Statute  of  (^\a  Emptores^  18  Edw.  I.,  forbid- 
ding the  creation  of  new  tenants  by  means  of  ,sub- 
InfeudatioB,  became  a  part  of  the  common  law 
of  New  York.  Van  Rensselaer  v.  Hays,  19  N.  Y. 
78,  76  Am.  Dec.  278. 

The  Statute  of  2  and  8  Edw.  VI.,  chap.  24,  as  to 
the  locality  of  a  homicide  for  the  purpose  of  juris- 
diction, where  a  person  is  injured  in  one  county 
and  dies  in  another,  is  a  part  of  the  common  law  of 
Massachusetts.  Com.  v.  Macloon,  101  Mass.  10,  100 
Am.  Deo.  80. 
82L.R.A. 


The  Statutes  of  1  Edw.  m.,  chap.  16,  and  34  Edw. 
III.,  chap.  1,  respecting  the  jurisdiction  and  powers 
of  justices  of  the  peace,  became  a  part  of  the  com- 
mon law  of  Massachusetts  and  were  adopted  by 
usage.  Com.  v.  Leach,  IMass.  61;  Com.  v.  Knowl- 
ton,  2  Mass.  68S. 

The  Act  of  28  Edw.  m.,  chap.  18,  under  which  a 
trial  per  medietatem  Ungues  is  allowed  was  in  force 
in  the  province  of  Pennsylvania  and  therefore 
adopted  by  the  first  legislature  under  the  com- 
monwealth, as  one  of  the  statutes  which  had  been 
in  force.  Bespubllca  v.  Mesca,  1 U.  S.  1  DalL  75, 1 L. 
ed.  48. 

The  Statute  of  5EUa.  as  to  apprentices  and  serv- 
ants Is  not  applicable  to  the  condition  of  Ala- 
bama. Clark  V.  Goddard,  88  Ala.  164,  84  Am.  Dec. 
777. 

The  Statute  of  Elizabeth  concerning  charitable 
uses  is  presumed  to  have  been  in  foroe  In  the  col- 
ony of  New  York.   Yates  v.  Yates,  9  Barb.  837. 

In  Reformed  Prot.  Dutch  Church  v.  Mott,  T 
Paige,  77,4  L.ed.  77, 82  Am.  Dec.  613,  it  was  said 
that  the  Statute  of  Elizabeth  relative  to  charita- 
ble uses  was  never  acted  upon  in  this  state,  but  the 
court  held  that  the  law  of  charities  existed  before 
that  statute. 

The  Statute  of  48  Eliz.,  chap.  4,  In  regard  to 
charitable  uses,  became  a  part  of  the  law  of  Massa- 
chusetts. Going  v.  Emery,  16  Pick.  107,  2S  Am. 
Dec.  645. 

The  English  Statute  of  Uses  constitutes  a  part  of 
the  common  law  of  Alabama.  Horton  v.  Sledge, 
28Ahi.478. 

In  Pennsylvania,  it  is  held  that  the  Statute  48 
Eliz.  chap.  4,  was  not  adopted  there.  Wltman  v. 
Lex,  17  Serg.  &  B.  88, 17  Am.  Dec.  644. 

But  the  Statute  of  Elizabeth  as  to  charitable  uses 
is  held  to  be  in  force  in  Vermont.  Burr  v.  Smitb» 
7  Vt.  241,  28  Am.  Dec.  154. 

The  Statutes  of  Elizabeth  restraining  alienation 
of  real  estate  by  charitable  corporations  were  a 
part  of  the  common  law  of  New  York.  Madison 
Ave.  Baptist  Church  v.  Oliver  St  Baptist  Church* 
46  N.  Y.  141. 

In  De  Buy ter  v.  St  Peter\i  Church,  8  Barb.  Ch. 
124,  6  L.  ed.  848.  it  Is  said  that  they  were  probably  a 
part  of  the  law  of  the  colonies. 

In  Kentucky,  it  is  held  that  none  of  the  mort- 
main acts  of  England  were  ever  in  foroe  on  thd 
ground  that  those  acts  were  local  and  not  applica- 
ble to  the  British  colonies.  Ijathrop  v.  Commercial 
Dank  of  Scioto,  8  Dana,  114, 83  Am.  Deo.  48L 

The  English  Statute  of  9  Geo.  I.,  commonly 
called  the  ^'BlackAct,"  being  made  to  protect  the 
forest  and  parks,  although  containing  provisiooa 
also  against  the  malicious  shooting  of  persons,  can- 
not be  regarded  as  a  part  of  the  oommon  law 
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people  from  all  parts  of  the  IJDited  States, 
on  the  22d  day  of  April  1889,  settled  the  coun- 
try known  as  Oklahoma,  built  cities,  towns, 
and  villages,  and  began  to  carry  on  trade 
and  commerce  in  all  its  various  branches, 
they  brought  into  Oklahoma,  with  them,  the 
established  principles  and  rules  of  the  com- 
mon law,  as  recognized  and  promulgated  by 
the  American  courts,  and  as  it  existed  when 
imported  into  this  country  by  our  early  set- 
tlers, and  unmodified  by  American  or  Eng- 
lish statutes.  So  that,  in  any  event,  the  com- 
mon law  prevailed  in  Oklahoma  at  the  time 
the  contract  between  the  appellant  and  ap- 
pellee was  entered  into ;  and  as,  at  common 
law,  contracts  for  the  sale  or  conveyance  of 
real  estate  were  not  required  to  be  in  writ- 
ing, the  contract  mentioned  in  the  complaint 


may  be  enforced,  unless  void  for  other  rea- 
sons. 

It  is  contended  that  the  contract  is  one  for 
the  sale  of  an  interest  in  public  lands,  made 
before  the  title  had  passed  from  the  United 
States,  and  hence  is  void  as  against  public 
pol  i  cy .  We  arc  aware  that  some  of  our  courts 
have  adopted  this  rule,  and  there  are  many 
strong  reasons  in  support  of  it ;  but  the  Su- 
preme Court  of  the  United  States,  in  Lamb  v. 
natenjxn-t,  85  U.  S.  18  Wall.  807,  21  L.  ed. 
759,  said:  ** Unless  forbidden  by  positive 
law,  contracts  made  by  actual  settlers  on 
lands,  concerning  their  possessory  rights,  and 
concerning  the  title  to  be  acquired  in  future 
from  the  United  States,  are  valid,  as  between 
the  parties  to  the  contracts,  though  there  be 
at  the  time  no  act  of  congress  by  which  title 


of  Georgia.  State  v.  Oampbell,  T.  U.  P.  Cbarit. 
1G7. 

The  Statutes  of  Limitation  of  8S  Hen.  YIIL, 
chap.  2,  and  21  James  I.,  chap.  IS,  are  a  part  of  the 
law  of  the  colony  of  New  York.  BoRardus  v.  Trin- 
ity Church,  4  Paige,  178, 8  L.  ed.  894. 

The  Statute  of  82  Hen.  vni.,  chap.  2,  was  held 
In  1767  to  be  Id  force  In  Pennsylvania.  Boehm  v. 
EDgle,lU.S.lDall.l6,lL.ed.l7;  Morris  ir.Yan- 
deren,  1 U.  8.1  DalL  67,  IL.  ed.  40. 

But  the  Statute  82  HeD.yni.,  chap.  9,-agaInst  em- 
bracery, is  not  in  force  In  Pennsylvania,  neither  is 
the  Act  of  21  Jaa  L,  chap.  16.  Morris  v.  Venderen, 

The  ground  of  decision  In  respect  to  these  stat- 
utes is  not  stated. 

The  ancient  common-law  rule-that  an  assignee  o' 
rent  and  reversion  could  only  maintain  an  action 
of  debt  and  not  an  action  of  covenant,  having 
been  changed  by  Statute  38  Hen.  YUl^  chap.  84,  is 
not  a  part  of  the  common  law  of  Oonneoticut 
Baldwin  v.  Walker,  21  Oonn.  181. 

The  Statute  of  82  Hen.  YIIL,  chap.  34,  which 
permits  grantees  of  reversions  and  privies  in  estate 
to  take  advantage  of  a  breach  of  a  condition,  is  a 
part  of  the  common  taw  adopted  in  this  country. 
Hamilton  v.  Kneeland,  1  Nev.  40.  See  Fisher  v. 
Deeriog,  60  lU.  114. 

The  Statute  of  82  Hen.  Vm.,  chap.  84,  giving 
grantees  of  reversions  the  right  to  enforce  real 
covenants,  has  not  become  Incorporated  into  the 
law  of  Ohio.    Crawford  v.  Chapman,  17  Ohio,  462. 

The  alteration  of  the  common  law  by  Statute  82 
Hen.  vni.,  chap.  28,  which  gives  a  wife  and  her 
heirs  a  right  of  entry  after  her  ^lusbaod^s  death 
notwithstanding  a  deed  of  her  premises  by  him,  is 
a  part  of  the  common  law  of  Massachusetts.  Bruce 
V.  Wood,  1  Met.  542, 85  Am.  Dec.  880. 

The  Statute  of  21  Jac.  I.,chap.  12,as  to  the  locality 
of  actions  against  officers  seems  to  have  been  in 
force  in  Massachusetts  before  the  Bevolution,  but 
was  subsequently  repealed  by  implication.  Pearce 
V.  Atwood,  18  Mass.  854. 

The  Statute  of  James  passed  in  1628  is  said  never 
to  have  had  any  existence  in  Delaware,  but  the 
Act  of  15  Geo.  IL,  was  the  first  statute  of  limita- 
tions known  to  have  been  in  force  in  that  colony. 
Hulley  V.  Security  Trust  &  8.  D.  Co.  5  Del.  Ch. 
578. 

The  Statutes  8  &  0  Wm.  m.,  chap.  11,  fi  7,  as  to 
abatement  of  suits  on  the  death  of  one  of  the 
plaintiffs  or  defendants,  seem  to  have  been  adopt- 
ed in  Massachusetts.    Boynton  v.  Rees,  9  Pick.  682. 

The  Statute  of  William  &  Mary,  chap.  5.  as  to  dis- 
tress and  sale  for  rent  is  not  in  force  in  North  Car- 
olina, being  held  utterly  irreconcilable  to  the 
spirit  of  a  free  republican  government.  Dalgleish 
V.  Grandy,  Taylor  &  a  16L 
22L.R.  A. 


The  Statute  of  William  &  Mary,  chap.  5,  which 
gives  the  right  to  distrain  for  rent,  being  expressly 
recognized  In  Wisconsin  by  the  Statute  of  1889, 
must  be  regarded  as  a  part  of  the  common  law 
which  was  perpetuated  by  the  constitution.  Co- 
bum  V.  Harvey,  18  Wis.  148. 

But  the  right  of  the  landlord  to  distrain  for  rent 
in  the  absence  of  an  express  agreement  therefor, 
not  existing  in  England  prior  to  the  fourth  year 
of  James  I.,  cannot  be  regarded  as  a  part  of  the 
common  law  adopted  in  Colorado.  Herr  v.  John- 
son, 11  Colo.  898.  See  also  Penny  v.  Little,  4  111. 
801. 

The  English 'statutes  as  to  benefit  of  clergy  were 
local  and  not  a  part  of  the  common  law.  Fuller  v. 
State,  IBhickf.M. 

In  Girard  v.  Philadelphia,  4  Rawle,  883, 20  Am.  Dec 
145,  It  is  said  that  It  is  practically  clear  that  the 
English  statutes  of  wills  were  originally  in  force 
in  Pennsylvania. 

Bepeoa  of  English  statvte$. 

An  express  repeal  of  English  statutes  was  made 
by  the  Michigan  Act  of  1810,  by  the  Iowa  Act  of 
1840,  and  by  the  New  York  Laws  of  1828,  chap.  21, 
fi  1,  which  declare  that  no  English  statute  should 
be  regarded  as  in  force  In  New  7ork  since  May  1« 
1788. 

In  Helfenstine  v.  Garrard.  7  Ohio,  276,  it  is  held 
that  the  English  Statute  of  Uses,  27  Hen.  VHI., 
chap.  10,  is  not  In  force  in  Ohio,  and  that  if  It  ever 
was  in  force  there,  it  became  so  by  statute  and  was 
repealed  by  the  Acts  of  1805  and  1806. 

An  Ohio  statute  in  1873,  adopted  from  Virginia* 
made  the  English  statutes  up  to  the  fourth  year 
of  James  L  in  force  so  far  as  they  aided  the  com- 
mon law  and  were  not  Inapplicable,  but  this .  act 
was  repealed  and  re-enacted  in  1805  and  again  re- 
pealed in  1806.  Therefore  British  statutes  contra- 
vening or  changing  the  common  law  are  not  in 
force  in  Ohio  except  as  they  are  made  so  by  re-en- 
actment, unless  they  are  so  incorporated  into  the 
common  law  as  to  be  part  and  parcel  of  IL  Craw- 
ford V.  Chapman,  17  Ohio,  462. 

An  interesting  question  arises  as  to  whether  such 
repeal  of  English  statutes  is  to  be  regarded  as  ex- 
cluding from  consideration  those  English  statutes 
which  had  become  a  part  of  the  common  law  of  the 
colonies;  that  is  to  say  whether  the  adoption  of 
the  common  law  is  to  be  regarded,  notwithstanding 
this  general  repeal  of  English  statutes,  to  be  the 
adoption  of  the  common  law  unaffected  by'any 
English  statutes,  or  as  modified  and  perfected  by 
English  leglshition  as  well  as  decision  down  to 
the  time  of  this  adoption. 

In  Lansing  v.  Stone,  87  Barb.  16,  the  latter  is  held 
to  be  the  correct  rule,  and  that  English  statutes 
which  were  a  part  of  the  common  Saw  of  the  ooi- 
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may  be  acquired."  This  case  is  decisive  of 
the  question  at  issue,  and  is  supported  by 
the  ruling  of  the  same  court  in  the  case  of 
Hussey  v.  Smith,  99  U.  8.  20,  25  L.  ed.  814. 
There  was  no  positive  law,  at  the  time  this 
contract  was  entered  into,  forbidding  the 
sale  of  town  lots  by  settlers,  and  the  contract 
was  binding  in  law,  and  may  be  enforced 
by  a  proper  proceeding. 


The  complaint  states  a  cause  of  action, 
and  the  demurrer  thereto  should  have  been 
overruled.  The  court  below  erred  in  sustain- 
ing the  demurrer  to  the  complaint,  and  for 
that  error  thentdgmerU  is  retersed,  at  costs  of 
appellee.  The  cause  is  remanded  to  the 
court  below,  with  instructions  to  overrule 
the  demurrer,  and  for  further  proceedings  in 
accordance  with  this  opinion. 


ony  of  New  York  oontinued.  notwtthstandinfir  suob 
repealintr  act,  to  he  a  part  of  the  common  Jaw. 

So.  in  MiUer  v.  MUler,  18  Hun,  612,  it  la  declared 
that  early  EogUah  statutes  such  as  the  Statute  of 
Merton  are  part  of  the  common  law  of  New  York 
but  no  mention  is  made  of  the  repealing  acts. 

To  similar  effect  it  Is  held  in  0*Ferral)  v.  Simplot, 
4  Iowa,  881,  that  the  Statute  of  Merton  is  not  abro- 
gated in  Iowa  by  the  Act  of  1840,  declarlngr  that 
none  of  the  statutes  of  Great  Britain  shall  be  con- 
sidered as  laws  of  that  territory,  but  the  statutes 
intended  will  be  held  to  be  those  of  Great  Britain 
after  the  Fnion  with  Scotland  in  1T07. 

But  to  the  contrary  it  was  held  in  Levy  v.  McCar^ 
tee,  81  IT.  &  6  Pet.  102,8  L.  ed.  384,  that  the  words 
**  common  law  ^'used  in  the  New  York  Oonstitution 
of  1777  and  the  Statute  of  Descents  of  1786  adopting 
the  common  law,  were  used  to  mean  the  unwritten 
law  as  distinguished  from  statutes,  even  those  ante- 
cedent to  the  American  Revolution,  and  especially 
after  the  Act  of  1788,  declaring  that  none  of  the  stat- 
utes of  England  or  Great  Britain  shall  be  consid- 
ered Jaws  of  the  state,  the  Statutes  of  11  &  12  Wm. 
HI.,  chap.  0,  in  respect  to  descents,  cannot  be  re- 
garded as  in  force  in  New  York. 

In  Wisconsin  the  Michigan  Act  of  1810,  which 
became  a  part  of  the  law  of  Wisconsin,  was  re- 


pealed by  Wis.  Bev.  Stat.  1849,  p.  760,  but  by  p.  75r, 
chap.  157,  fi  5,  all  statutes  abrogated  by  any  law  re- 
pealed were  deemed  abrogated,  therefore  English 
statutes  are  repealed  in  Wisconsin.  In  several 
cases  English  statutes  have  been  held  to  be  a  part 
of  the  common  law  of  that  state,  without  consider- 
ing the  effect  of  such  repealing  act.  In  Webster  v. 
Morris,  66  Wis.  866,  67  Am.  Bep.  278,  it  was  held  that 
the  Boglish  Statute  of  Mortmain  and  the  Statute 
of  48  Eliz.  chap.  11  were  not  in  force  in  that  state, 
but  here  again  there  is  no  discussion  of  the  effect 
of  the  repealing  act. 

The  repeal  by  the  Iowa  Act  of  1840  of  the  Statute 
of  Michigan  and  Wisconsin  did  not  repeal  the  Or- 
dinance of  1787,  as  applied  to  that  territory.  0*Fer- 
rall  V.  Simplot,  4  Iowa,  86L 

In  repealing  the  Statute  of  Elizabeth  and  the 
Statute  of  Mortmain,  the  New  York  legislature  did 
not  intend  to  ratify  and  reintroduce  the  system  of 
pious  and  charitable  uses  which  prevailed  in  Eng- 
land before  the  reformation.  Ayersv.  Methodist 
Episcopal  Church  Trustees,  8  Sandf.  388;  Downing 
V.  Marshall,  28  How.  Pr.  89. 

The  question  of  the  repeal  or  abrogation  of  the 
common  law  in  any  particular  is  not  here  entered 
upon,  out  the  subject  of  repeal  considered  only  in 
respect  to  British  statutes.  B.  A.  B. 
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Bepreaentations  that  a  horse  is  safb  for 
a ladsr  to  drlTe»  by  which  she  is  induced  to 
drive  the  horse  on  trial  and  is  thrown  out  and 
injured  by  the  plunging  and  kicking  of  the  horse, 
which  is  In  fact  an  ugly,  vicious,  and  tricky  ani- 
mal, create  a  liability  in  the  nature  of  a  tort  for 
breach  of  a  warranty  of  the  safety  of  the  horse, 
although  the  person  making  the  representations 
did  not  know  that  they  were  false.  ' 

(November  28, 1898.) 

APPEAL  hy  plaintiff  from  an  order  of  the 
Circuit  Court  for  Walworth  County  grant- 
ing a  new  trial  after  verdict  in  her  favor  in 
a  proceeding  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  inflicted 
upon  her  by  the  vidousness  of  a  horse  which 
defendant  was  trying  to  sell  to  her  husband, 
and  which  she  undertook  to  try,  upon  defend- 
ant's statement  that  the  horse  was  safe  for  her 
to  drive.  Reversed. 
The  facta  are  stated  in  the  opinion. 


Messrs,  Ryan  ft  Merton,  for  appellant: 

Plaintiff  drove  this  horse  at  the  special  so- 
licitation and  request  of  the  defendant,  and  it 
was  so  driven  by  the  plaintiff  relying  upon 
the  representation  that  it  was  kind,  gentle,  and 
fit  for  a  lady  to  drive.  Such  representation 
amounted  to  a  warranty. 

Smith  Y.  Justice,  13  Wis.  601;  Barnes  v. 
Bums,  81  Wis.  285. 

A  warranty  of  the  fitness  of  an  animal  for 
family  use  for  the  trial  trip,  made  under  the 
circumstances  of  the  one  in  this  case,  can  be 
upheld. 

Personal  property  mav  he  sold  upon  trial 
with  a  warranty,  and  if  the  property  is  not 
as  warranted  or  represented,  the  intended  pur- 
chaser ma^  recover  his  damages.  . 

Benjamin,  Sales,  p.  792,  note:  Ncrthw>od  v. 
RennU,  8  Ont.  App.  Rep.  87;  Day  v.  Pool,  53 
N.  Y.  416,  11  Am.  Rep.  719;  KinibaU  db  A. 
Mfg,  Co.  V.  Vroman,  85  Mich.  810. 

Where  a  warranty  is  given,  the  legal  effect 
is  usually,  if  not  universallv,  to  make  the 
stipulation  or  warranty  stand  as  security  for 

gerformance,  and  the  injured  party  prosecutes 
is  remedv  upon  it  to  enforce  it 
Kimball  dh  A.  llffg.  Co.  v.  Vroman,  supra. 
Where  there  is  an  express  warranty,  we  need 


N0TS.-The  question  of  liability  on  a  warranty  I  a  novel  one.  While  the  decision  is  expressly  based 
not  made  as  part  of  a  oontraot  of  sale  where  a  person  on  the  doctrine  of  warranty  the  case  is  in  some  re- 
has  been  damaged  by  reUanoe  thereon  seems  to  be  <  spects  very  similar  to  cases  of  negligence. 
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DOt  prove  that  the  party  who  made  the  war- 
ranty knew  it  to  be  false. 

8tMyne  v,  Waldo,  78  Iowa,  749;  Frenzd  ▼. 
Miller,  87  Ind.  1,  10  Am.  Rep.  62;  Bowling  ▼. 
Ijawrenee,  58  Wis.  283;  OhweiUr  v.  Lohmann, 
82  Wis.  204. 

A  valuable  consideration,  in  the  sense  of  the 
law.  may  consist  in  some  right,  interest,  profit, 
or  benefit  accruing  to  one  party,  or  some  fore- 
bear ance,  detriment,  loss,  or  responsibility 
given  over  or  undertaken  by  the  other.  Con- 
sideration may  either  be  the  doing  of  the  actor 
the  givinGT  of  the  promise. 

82  Am.  <feEng.  Encyclop.  Law.  p.  881:  Train 
▼.  Gold,  5  Pick.  880;  Burrough  ▼.  EiU,  14  R.  I. 
225:  Heicett  v.  Currier,  68  Wis.  886;  Narxcood 
▼.  Fanlktier,  22  8.  C.  867,  58  Am.  Rep.  717. 

Mr,  Warham  Parks,  for  respondent : 

There  can  be  no  doubt  but  that  this  action 
as  originally  brought  was  an  action  in  tort, 
for  a  willful  misrepresentation  of  the  charac- 
ter of  the  horse,  whereby  the  plaintiff  was  in- 
duced to  use  him  and  was  injured  in  conse- 
<iuence  thereof,  and  alleged  a  scienter.  After 
a  trial  which  resulted  in  a  disagreement  of  the 
juiT,  the  plaintiff  amended  his  former  complaint 
and  since  said  time  it  has  been  an  open  ques- 
tion unsolved  and  hardly  solvable  whether  the 
action  was  then  changed  by  said  amendment 
from  an  action  ex  delicto  to  an  action  ex  eon- 
tractu.  No  amendment  could  be  allowed 
changing  the  action  from  one  on  contract  to 
one  in  tort,  or  from  one  in  tort  to  one  on  con- 
tract. 

Lane  v.  Cameron,  88  Wis.  608:  Keioaunee 
County  Supre.  v.  Decker,  34  Wis.  878;  Sweeney 
V.  Vroman,  60  Wis.  278;  Barndt  v.  Frederick, 
llL.  RA.  199,  78  Wis.  8. 

But  it  possibly  mteht  be  in  this  case  under 
the  rule  in  Pierce  v.  Varey,  87  Wis.  282;  but  see 
also  Western  Aseur,  Co,  v.  Towle,  65  Wis.  254. 

There  can  be  no  warranty  that  is  not  a  con- 
tract. A  warranty  must  be  upon  sale,  one  of 
the  terms  of  the  contract  of  sale;  must  be  upon 
consideration;  there  can  be  no  warranty  that 
is  not  a  contract;  it  must  be  entered  into  and 
accepted  by  both  parties  as  an  agreement  be- 
tween them. 

HaUeyyr,  Folsom,  1  N.  Dak.  825;  Eogins  v. 
Plvmpton,  28  Mass.  97;  Spalding  v.  Conant, 
146  Mass.  292;  White  v.  SieUoh,  74  Wis.  488. 

In  order  to  create  a  warranty  there  must  be 
a  contract  and  assertions  or  aflSrmations  of 
quality,  made  by  the  owner  during  the  nego- 
tiation for  the  sale,  which  may  be  supposed 
was  intended  to  cause  the  sale  and  operated  in 
causing  it.  If  such  afilrmation  was  made  in 
good  faith  it  is  still  a  warranty,  and  if  made 
with  a  knowledge  of  its  falsity  is  a  warranty 
and  also  a  frauo. 

Bopkini  v.  Tanqueray,  26  Eng.  L.  &  Eq. 
254, 15  C.  B.  130;  Parsons.  Cont.  7th  ed.  621, 
5th  ed.  580. 

A  warranty  in  order  to  become  a  part  of  the 
contract  and  to  be  a  warranty,  must  be  made 
at  the  time  of  the  sale  and  be  one  of  the  terms 
of  the  contract  of  sale. 

Oongar  v.  CJiamherlain,  14  Wis.  258:  More- 
h&uee  V.  Oomstock,  42  Wis.  626;  CoUetU  v. 
Weed,  68  Wis.  428;  Barker  v.  Cleveland,  19 
Mich.  280;  Benjamin,  Sales,  3d  ed.  748. 

In  all  cases  where  an  action  is  brought  for 
injury  done  to  person  or  property  by  another, 
22I1.R  A. 


by  domestic  animals,  such  as  horses,  oxen,  etc., 
the  owner  must  be  shown  to  have  had  notice 
of  their  viciousness  before  he  can  be  charged, 
because  such  animals  are  not  by  nature  fierce 
or  dangerous,  and  such  notice  must  be  alleged 
in  the  pleadings  and  proven  upon  on  trial  as  a 
condition  of  recover) . 

2  Shearm.  &  Redf.  Neg.  §  629,  p.  489.  and 
note;  Van  Leuven  v.  Lyke,  1  N.  Y.  515, 49  Am. 
Dec.  846,  and  cases  cited,  and  note;  Dickson  v, 
McCoy,  89  N.  T.  403;  Graham  v.  Payne,  123 
Ind.  403;  Murray  v.  Toung,  12  Bush,  337; 
Moynahan  v.  Wheeler,  117  N.  Y.  285;  Finney 
V.  Curtis,  78  Cal.  498;  StaU  v.  Donohue,  49 
N.  J.  L.  548:  Klenberg  v.  Russell,  125  Ind. 
531 : 1  Hilliard,  Torts,  3d  ed.  p.  564;  Dearifi  v. 
Baker,  22  Wis.  78;  Kertschacke  v.  Ludwig,  28 
Wis.  481;  Ghunot  v.  Larson,  48  Wis.  543,  28 
Am.  Rep.  567. 

So  far  as  the  evidence  shows,  the  statement 
of  the  defendant  that  the  horse  was  gentle,  was 
true,  and  if  so,  there  is  no  groand  upon  which 
the  verdict  can  be  upheld. 

Finney  v.  Curtis,  supra;  2  Shearm.  &  Redf. 
Neg.  §  647,  and  noU  J^,  p.  513;  Kennedy  v. 
New  York,  73  N.  Y.  865,  29  Am.  Itep.  169. 

And  even  where  ihe  animal  has  been  mis- 
chievous  under  special  circumstances,  the  own- 
er is  not  bound  to  foresee  that  it  may  be 
mischievous  under  other  circumstances,  not 
affecting  its  disposition. 

Tupper  V.  Clark,  48  Vt.  200;  Cockerham  v. 
Nixon,  33  N.  C.  269;  Windle  v.  Jordan,  75 
Me.  149. 

It  must  be  shown  in  order  to  hold  the  livery- 
man responsible,  in  the  horse  let  out  for  hire 
to  a  bailee,  before  a  recovery  can  be  had  of 
him  for  an  injury  sustained  on  account  of  the 
conduct  of  the  horse,  that  such  conduct  was  a 
habit  of  the  horse  known  to  his  owner. 

Uadley  v.  Cross.  84  Vt  586,  80  Am.  Dec. 
699;  Ingalls  v.  Bills,  9  Met.  1.  48  Am.  Dec. 
346,  and  note. 

The  representation  of  the  party  that  the 
horse  was  kind  and  gentle  and  fit  for  a  lady 
to  drive  did  not  make  him  an  insurer  of  the 
safety  of  the  lady  in  driving  him. 

Ingalls  v.  BiUs,  supra;  2  ShearoL  &  Redf. 
Neg.  §  494. 

The  measure  of  damages  in  a  breach  of  con- 
tract for  warranty  does  not  contemplate  such 
damages  as  is  prayed  for  here. 
.     Case  V.  Stenens,  137  Mass.  551;  AUen  v.  Trues- 
deU,  135  Mass.  77. 

If  this  was  a  warranty,  it  was  a  fraudulent 
warranty,  and  knowledge  must  be  proven  and 
alleged  in  a  fraudulent  warranty  as  in  all 
actions  for  injuries  from  animals. 

Pierce  v.  Carey,  87  Wis.  232;  Dowlina  v. 
Lawrence.  58  Wis.  282;  Billiard,  Torts,  8d  ed. 
p.  84,  and  notes;  Sackett,  Instruction  to  Juries, 
p.  147;   Walkei'  v.  HougJi,  59  111.  875. 

Orton*  c/.,  delivered  the  opinion  of  the 
court  : 

The  complaint  states  the  following  case: 
The  plaintiff's  husband,  Claude  N.  Camer- 
on, wished  to  buy  a  kind  and  gentle  road 
horse  for  his  wife  to  drive.  The  defendant 
called  upon  the  said  Claude  N.  Cameron,  and 
told  him  that  he  had  been  informed  he  wished 
to  buv  a  horse  for  his  wife,  and  that  he  had 
with  him  a  kind,  gentle,  and  safe  horse,  to 
38 
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flell ;  whereupon  the  said  Claude  called  his 
wife,  the  plaintiff,  to  look  at  the  horse,  and 
she  came  and  looked  at  him,  and  asked  the 
defendant  if  the  horse  was  kind  and  gentle, 
and  free  from  any  bad  tricks  and  habits.  The 
defendant  then  and  there  represented  and 
warranted  to  the  plaintiff  that  said  horse  was 
kind  and  gentle,  and  free  from  any  tricks  and 
bad  habits,  and  that  he  was  perfectly  safe 
and  well  calculated  for  a  lady  to  drive,  and 
invited  her  to  get  in  his  buggy  and  drive  the 
horse  herself.  The  plaintiff,  relying  on  said 
representations  and  warranty,  got  into  the 
buggy  to  drive  the  horse,  to  try  him,  and, 
after  driving  a  short  distance,  she  attempted 
to  turn  around,  and  the  horse  made  a  sudden 
plunge,  reared  up,  and  kicked  and  upset  the 
buggy,  and  the  plaintiff  was  thrown  vio- 
lentlv  to  the  £^und,  and  permanently  in- 
lured  in  her  spine,  and  bruised  and  injured 
In  other  places  on  her  body,  to  her  damage 
of  $3,000.  In  truth  and  fact  the  horse  was 
an  ugly,  vicious,  and  tricky  animal,  and  not 
a  safe  driving  horse,  and  entirely  unsuitable 
for  a  lady  to  drive  or  manage.  On  the  trial 
of  the  action  the  facts  stated  in  the  complaint 
were  substantially  established  by  the  testi- 
monv  of  the  plaintiff  and  her  witnesses,  and 
the  jury  found  a  special  verdict  in  her  favor, 
and  her  damages  at  $8,000.  The  defendant 
made  a  motion  for  a  new  trial,  based  on  sev- 
eral grounds,  and  especially  on  the  ground 
that  the  complaint  did  not  state  a  cause  of 
action.  The  court  granted  the  motion,  but 
without  stating  any  ji:rounds  therefor,  and 
without  terms.  The  plaintiff  has  appealed 
from  this  order.  The  briefs  and  arguments 
of  counsel  on  both  sides  go  to  the  question 
of  the  sufficiency  of  the  complaint,  it  not 
being  alleged  therein  that  the  defendant  knew 
at  the  time  he  made  the  said  representation 
and  warranty  that  they  were  untrue.  There 
was  no  scienter  alleged  in  the  complaint. 
The  learned  counsel  seem  to  be  of  the  opin- 
ion that  this  deficiency  of  the  complaint  was 
the  real  ground  for  the  granting  of  a  new 
trial.  The  jury  found  specially  that  the  de- 
fendant knew  that  the  representations  and 
warranty  were  false,  but  it  is  conceded  that 
there  was  no  evidence  to  sustain  such  a  find- 
ing. The  learned  counsel  of  the  appellant 
contend  that  this  was  not  a  good  ground  for 
ordering  a  new  trial  of  the  action,  and,  on 
the  other  hand,  the  learned  counsel  of  the 
respondent  contend  that  this  reason  was  not 
only  sufficient  for  ordering  a  new  trial,  but 
that  the  plaintiff  cannot  recover  without 
such  an  averment  and  proof  of  a  scienter. 
There  seemed  to  be  great  doubt  on  the  trial, 
as  well  as  here,  whether  the  action  is  in  tort 
or  on  contract.  We  are  inclined  to  hold  that 
such  an  averment  and  proof  are  not  necessary 
to  sustain  the  action,  and  that  the  action  is 
in  tort.  The  representations  and  warranty 
set  out  in  the  complaint  are  not  strictly  and 
technically  a  **  warranty,"  as  in  sales  of  per- 
sonal property.  If  they  were,  no  one  would 
4X)ntend  that  it  would  be  necessary  to  prove 
that  the  defendant  knew  that  the  facts  or  con- 
ditions embraced  therein  did  not  exist  or 
were  not  true,  and  the  action  would  be  on 
contract.  On  such  a  warranty  the  law  is 
well  settled ;  but,  nevertheless,  they  do  con- 
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stitute  a  warranty  of  the  facts  and  conditions 
embraced  therein  as  effectually,  and  are  an  as- 
surance and  engagement  just  as  positive  and 
absolute,  as  a  technical  warranty.  To  sus- 
tain an  action  on  such  a  warranty  there  is  no 
more  necessity  of  proof  that  the  defendant 
knew  that  his  statement  was  false  than  in  the 
other  case  of  a  warranty.  The  action  on  a 
warranty  in  the  sale  of  personal  property  i§ 
on  contract.  The  action  on  a  warranty  re- 
lating to  other  matters  or  transactions  is  in 
tort,  and  the  warranty  is  a  constructive  fraud, 
like  a  false  representation.  The  learned 
counsel  of  the  respondent  contends  that  no 
warranty,  as  such,  can  exist  except  in  rela- 
tion to  sales.  To  show  that  a  warranty  may 
exist  in  its  strictness  so  far  as  to  dispense 
with  proof  that  the  defendant  knew  its  falsity 
with  respect  to  other  matters  than  sales,  and 
to  illustrate  the  principle,  the  case  of  Kuehn 
V.  Wilton,  18  Wis.  105,  may  be  referred  to. 
The  defendant,  as  a  farrier,  treated  the  plain- 
tiff's colt,  and  "warranted  the  colt  would 
get  well  and  do  well,"  and  it  died  within  a 
short  time  thereafter  without  any  fault  of 
the  plaintiff.  Mr,  Justice  Cole  said  in  the 
opinion:  "An  express  warranty  that  the 
colt  would  get  well  would  be  an  absolute 
engagement  to  make  good  the  loss  if  the  colt 
di^.  The  warrantor  would  take  the  chances 
and  hazards, "  etc.  Here  there  is  a  wairanty 
that  the  horse  was  perfectly  safe  and  well 
calculated  for  a  lady  to  drive,  and  that  he 
was  kind  and  eentle,  an  T  had  no  tricks  or 
bad  habits,  and  the  same  "absolute  engage- 
ment to  make  good  the  loss"  or  damage  if  the 
horse  was  not  perfectly  safe  and  well  calcu- 
lated toTfi  lady  CO  drive,  and  "the  warrantor 
took  the  chances  and  hazards"  of  the  experi- 
ment. Such  warranties  constitute  a  class  of 
frauds,  exceptional  to  the  common  cases  of 
mere  false  representations,  where  an  intent 
to  defraud  and  a  knowledge  that  they  were 
false  must  be  proved.  It  is  an  absolute  and 
unconditional  engagement  to  make  good  the 
loss. 

The  following  is  a  terse  and  yet  compre- 
hensive statement  of  the  law  governing  this 
kind  of  warranty,  taken  from  Gregory  v. 
SehoeneU,  56  Ind.  101,  found  in  a  note  to  S 
Am.  &  Eng:  Encyclop.  Law,  793:  "The 
law  holds  a  contracting  party  liable  as  for  a 
fraud  on  his  express  representations  concern- 
ing facts  material  to  the  treaty,  the  truth  of 
which  he  assumes  to  know,  and  the  truth  of 
which  is  not  known  to  the  other  contracting 
party,  where  the  representations  were  false, 
and  the  other  party,  relying  upon  them,  baa 
been  misled  to  nis  injury.  In  such  a  case 
the  law  holds  a  party  bound  to  know  the 
truth  of  his  representations. "  "  Whoever  pre- 
tends to  positive  knowledge  of  a  particular 
fact,  when  he  does  not  know  it,  and  repre- 
sent such  fact  to  be  true,  in  order  that  an- 
other may  rely  upon  it  and  act  upon  it,  and 
does  rely  and  act  upon  it,  and  damages  flow 
from  the  false  representation,  the  person 
making  it  is  guilty  of  willful  deception  and 
fraud.  ^  "  If  he  affirms  that  to  be  true  within 
his  own  knowledge  which  he  does  not  know 
to  be  true,  this  nills  within  the  notion  of 
legal  fraud."  "If  a  man  having  no  knowl- 
edge whatever  on  the  subject  takes  upon  him* 

Digitized  by  ^OOQ IC 


1804 


Boaud  of  CoMMissxonEBS  of  Vigo  Couktt  ▼.  Davis 


515 


aelf  to  repreaent  a  certain  state  of  facts  to 
exist,  he  does  so  at  his  peril ;  and  if  lii  is 
done  to  procure  some  benefit  to  himself,  6r  to 
deceive  a  third  person,  he  is  in  law  guilty 
of  a  fraud,  for  he  takes  upon  himself  to  war- 
rant his  own  belief  of  the  truth  of  that  which 
he  asserts."  ''A  reckless  statement,  made 
without  caring  whether  it  is  true  or  false,  is 
actionable.**  ^'In  such  cases  it  is  not  nec- 
essary to  prove  that  the  defendant  knew  that 
the  representation  was  not  true. "  These  ex- 
tracts are  taken  from  the  following  cases,  in 
which  it  is  held  that  it  is  immaterial  whether 
the  defendant  knew  the  falsity  of  the  express 
and  positive  statement  which  he  has  made, 
and  upon  which  another  has  relied  and  acted 
to  his  inJuiT.  Taylor  v.  Ashton,  11  Mees. 
&  W.  415;  Smmt  v.  Ilberj/,  10  Mees.  &  W. 
10 ;  Pawsan  v.  Wats&n,  Cowp.  788 ;  Pulsfard 
V.  Biehards,  17  Beav.  94 ;  Haycraft  v.  Greasy, 
2  East.  103 ;  Mans  v.  Edmonds,  18  C.  B.  786 ; 
Burrowes  v.  Lock,  10  Ves.  Jr.  470 ;  Pasley  v. 
Freeman,  8  T.  R.  51 ;  Milne  v.  Garwood,  15 
C.  B.  778:  Addison,  Torts,  738,  739. 

It  has  been  the  doctrine  of  the  English 
courts  a  long  time  that  when  the  representa- 
tion is  so  positive  and  absolute  as  to  have 
the  force  of  an  express  warranty  it  is  imma- 
terial whether  the  defendant  knew  it  to  be 
false  or  not.  The  representati6ns  and  war- 
ranty in  this  case  have  all  the  accompanying 
ingredients  to  make  it  an  actionable  fraud. 
The  defendant  invited  and  induced  the  plain- 
tiff to  drive  the  horse,  and  she  did  so,  rely- 
ing upon  his  representation  and  warranty 
tliat  it  was  perfectly  safe  for  her  to  do  so, 
and  his  other  assurances  of  the  gentle  char- 
acter of  the  animal.  The  defendant  was  in- 
terested in  inducing  the  plaintiff  to  drive  the 
horse,  so  that,  if  it  should  happen  in  this 
instance  that  the  horse  should  not  exhibit  any 
of  his  unruly  and  dangerous  habits,  he  might 
sell  him  to  the  plaintiff's  husband ;  and  the 
plaintiff  was  also  interested  in  the  trial,  so 


that  she  might  have  a  gentle  and  safe  horse 
to  drive.  The  defendant  assumed  all  the 
risks  and  hazards  of  the  trial,  and  the  plain- 
tiff staked  her  personal  safety  on  the  truth 
of  his  representations  and  warranty,  and  her 
severe  and  permanent  injuries  were  the  prox- 
imate consequences.  This  is  a  very  stronpf 
case  for  the  application  of  the  principle  of 
the  law  of  warranty.  The  defendant  made 
his  statements  as  his  own  actual  knowledi;e, 
and  the  plaintiff  had  no  knowledge  of  the 
horse  or  his  habits.  There  is  nothing  want- 
ing in  the  case  to  make  the  defendant  liable,, 
according  to  the  authorities,  if  the  complaint^ 
is  sustained  by  the  evidence.  The  case 
should  be  tried  on  the  true  theory  of  what 
the  action  is  and  on  a  correct  view  of  the^ 
law  that  governs  it ;  and  there  seems  to  have- 
been  great  doubt  upon  the  subject  at  the- 
former  trial.  '  Not  knowing  from  the  order 
granting  a  new  trial  the  grounds  of  it,  this- 
court  cannot  sav  that  it  was  an  abuse  of  the- 
discretion  of  the  circuit  court  to  grant  it. 
It  would  seem  to  be  very  proper,  under  the- 
circumstances,  that  the  action  should  be  tried 
again.  The  order  is  erroneous  in  not  having 
been  made  on  the  terms  of  the  defendant  pay- 
ing all  the  taxable  costs  of  the  former  triaL 
in  the  absence  of  anv  stated  grounds  for  the 
order,  the  presumption  is  th$it  it  was  made 
on  the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence,  or  on  the  merits ;  and 
in  such  case  the  order  should  have  been  made 
on  such  terms.  Oarny  v.  Katz  (Wis.)  66 
N.  W.  Rep.  912  (on  the  present  calendar, 
not  yet  officially  reported)  ;  Pound  v.  Boan, 
45  Wis.  129 ;  Smith  v.  Lander,  48  Wis.  587 ; 
Sckraer  v.  Stefan,  80  Wis.  653. 

The  order  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  direction  to 
grant  a  new  trial  therein,  on  the  terms  of 
the  defendant  paying  all  the  taxable  costs  of 
the  former  trial. 
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The  action  of  eonnty  eommlflsionem  on 
petition    under    Aets    1898»  p.   741* 

wliicb  says  the  board  **may  flz  and  [allow  a  cer- 
tain sum**  within  preeoribed  limits  and  that  any 
Buoli  allowanoeand  the  prooeedings  of  the  board 
in  relation  thereto,  *'lf  m  conformity  with  the 
provisions  of  this  Act,  shall  be  final  and  oonclu- 
■ive,*'  Is  ao  exercise  of  tbe  discretion  of  the  board 
and  is  not  a  Judicial  act  from  which  any  appeal 
oan  be  taken.    ' 

CMcCdbe,  J.,  dissents,) 

(January  11. 18M.) 


APPEAL  by  defendants  from  a  jiidement  of 
the  Superior  Court  for  Vigo  County  in 
favor  of  plaintiffs  upon  appeal  from  a  decision 
of  the  Board  of  Commissioners  refusing  to  au- 
thorize additional  compensation  to  certain 
judges.  Appeal  from  the  commissioner's  deciS" 
ion  dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  R.  Hamill  for  appellant. 

Messrs.  Isaac  N.  Pierce  and  Sidney  B. 
Davis,  in  propria  persona,  for  appellees. 

Hackney*  J.,  delivered  the  opinion  of 
the  court: 

The  appellees,  twenty-one  in  number,  pro- 
ceeding under  the  Act  of  the  General  As- 
sembly approved  March  4,  1893,  Acts  18i>;j, 
p.  341,  petitioned  the  appellant,  representing 
that  the  salaries,  as  provided  by  law,  of  the 
Honorable  David  N.  Taylor,  judge  of  the 


KOTS.— The  above  case  is  valuable,  not  so  much 
by  reason  of  the  euot  question  decided  as  the  very 
elaboimte  dtaoussion  of  the  general  question,  as  to 
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the  class  of  cases  in  which  there  is  a  riirht  of  ap- 
peal to  a  court  from  the  decision  of  officers. 
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circuit  court  of  Vigo  county,  and  Honorable 
Cyrus  F.  McNutt,  judge  of  the  superior 
court  of  said  county,  were  inadequate  com- 
pensation for  their  services  as  such  judges, 
and  that  such  salaries  should  be  increased  as 
to  each  of  said  judges  in  the  sum  of  $1,500. 
The  petitioners  prayed  a  hearing  as  provided 
in  said  act,  and  that  said  salaries  be  so  in- 
creased. 

Such  proceedings  were  had  before  said  ap- 
pellant that,  after  hearing  evidence,  the 
prayer  of  the  petition  was  denied.  From 
this  ruling  of  the  board,  the  petitioners  a])- 
pealed  to  the  superior  court,  where  the  peti- 
tion was  heard  by  a  special  Judge  and  the 
prayer  thereof  was  granted.  From  the  judg- 
ment of  the  superior  court  this  appeal  Is 
prosecuted  and  several  errors  are  assigned, 
one  of  which  alleged  errors  is  the  action  of 
said  superior  court  in  overruling  the  motion 
of  the  appellant  to  dismiss  said  appeal  from 
the  action  of  the  board.  The  alleged  reason 
for  the  dismissal  of  said  appeal  was  that  no 
appeal  would  lie  from  the  said  action  of  the 
•commissioners. 

The  character  and  effect  of  the  action  of  the 
•commissioners  is  also  presented  by  the  ap- 
pellee's n[K>tion  to  dismiss  this  appeal,  and 
we  find  it  our  duty  at  the  threshold  of  this 
controversy  to  determine  this  question,  for 
upon  it  depends  the  lurisdiction  of  this  court. 
It  is  manifest  that  if  no  appeal  could  lie  from 
the  action  of  the  commissioners,  the  superior 
court  had  no  jurisdiction,  and  its  proceedings 
cannot  be  reviewed  here. 

Where  the  duty  of  the  commissioners  in- 
volves judicial  action,  an  appeal  lies  from 
its  judgment  unless  the  right  of  appeal  is 
denied  expressly,  or  by  necessarv  implication 
from  the  statute  creatine  the  autv.  Where 
that  duty  does  not  involve  judicial  faction, 
but  consists  in  the  performance  of  adminis- 
trative, ministerial  or  discretionary  powers, 
no  appeal  lies  from  such  action  unless  it  is 
expressly  authorized  by  statute.  BunneU  v. 
White  County  Comrs,  124  Ind.  1 ;  Farley  v. 
Hamilton  County  Comrs,  126  Ind.  468 ;  Plat- 
ter V.  Elkhart  County  Comrs.  108  Ind.  860 ; 
Waller  v.  Wood,  101  Ind.  138 ;  Jackson  County 
Comrs.  ▼.  State,  106  Ind.  270;  Padgett  v. 
Stat^,  98  Ind.  896 ;  0* Boyle  v.  SJiannon,  80 
Ind.  159 ;  Grusenmeyer  v.  Logamport,  76  Ind. 
-549 ;  Baltimore,  0.  cfc  C.  R.  Co.  v.  St.  Joseph 
County  Comrs.  73  Ind.  213 ;  Sims  v.  Monroe 
County  Comrs.  39  Ind.  40 ;  Moffit  ▼.  State,  40 
Ind.  217 ;  Bosley  v.  Ackdmire,  39  Ind.  536. 

To  which  class  the  case  in  hand  belongs 
must  be  determined  from  the  act  of  the  leg- 
islature under  which  these  proceedings  were 
iliad,  and  to  that  end  we  set  out  the  act  which 
is  as  follows  : 

**Sec.  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Indiana  that  the  sal- 
aries of  the  judges  of  the  circuit  and  superior 
courts  of  the  state  shall  be  twenty -five  hun- 
dred dollars  annually,  payable  quarterly  out 
of  the  state  treasury.  Provided,  that  in  all 
judicial  circuits  of  this  state  containing  any 
city  which  had  a  population  of  more  than 
thirty  thousand  as  shown  by  the  last  preced- 
ing iJnited  States  census,  whenever  twenty 
or  more  resident  freeholders  of  the  countv  in 
which  such  city  is  situated  shall,  by  their 
22  L.  R.  A. 


petition  filed  with  the  board  of  commission- 
ers of  such  county,  represent  that  the  annual 
salary  of  the  judge  of  said  circuit  or  superior 
court,  as  otherwise  provided  by  law,  is  not 
an  adequate  compensation  for  the  services  of 
such  judge,  and  should  be  increased  in  a  sum 
to  be  specified  in  such  petition,  then  it  shall 
be  the  duty  of  the  board  of  commissioners  of 
such  county,  in  open  session,  without  delay, 
and  at  either  a  regular  or  special  term  of 
such  board,  to  consider  such  petition  and 
hear  evidence  thereon,  and  thereupon,  within 
the  limits  of  such  evidence,  but  in  no  event 
in  excess  of  the  sum  of  fifteen  hundred  dol- 
lars or  in  excess  of  the  sum  specified  in  such 
petition,  such  board  of  commissioners  may 
by  entry  of  record  fix  and  allow  a  certain  sum 
as  an  addition  to  or  increase  of  the  annual 
salary  of  the  judge  of  such  circuit  or  superior 
court. 

*'Sec.  2.  Upon  such  allowance  being  made 
by  such  boara  of  commissioners,  the  sum  so 
allowed  shall  be  payable  only  out  of  the 
treasur]^  of  the  county  in  which  such  petition 
is  required  to  be  filed,  and  shall  be  payable 
Quarterly  upon  warrants  drawn  by  the  au- 
ditor of  such  county  upon  the  treasurer  there- 
of, and  from  and  after  the  date  of  such  al- 
lowance by  such  board,  the  same  shall  be 
held  as  an  addition  to  the  annual  salary  of 
such  judge,  as  otherwise  fixed  and  proyided 
by  law,  and  shall  not  be  diminished -during 
the  term  of  ofllce  of  such  judge,  and  any  such 
allowance  and  the  proceedings  of  any  board 
of  commissioners  in  relation  thereto',  if  in 
compliance  with  the  provisions  of  this  act, 
shall  be  final  and  conclusiye." 

The  8d  section  declares  an  emergency. 

Several  features  of  the  act  indicate  to  our 
minds  the  intention  of  the  legislature  to  com- 
mit to  the  board  of  commissioners  a  discre- 
tionary power  as  to  the  increasing  of  judges' 
salaries  and  not  as  conferring  a  power  the 
exercise  of  which  could  be  held  mandatory. 
The  language  of  the  act  is  permissive  m 
that  it  entrusts  to  the  board  a  discretion  as 
to  the  amount  to  be  fixed  as  representing  the 
increase  of  salary.  The  language  is  that 
""such  board  .  .  .  may  fix  and  allow  a 
certain  sum."  The  word  ^may"  has  in  some 
instances  been  construed  as  the  equivalent  of 
the  word  *'^11,"  but  in  no  instance  to  which 
our  attention  has  been  called,  where  it  was 
evident  that  the  act,  from  other  points  of 
view,  conferred  discretionary  powers  nor 
where  it  was  not  evident  from  the  whole  act 
that  the  legislative  direction  was  mandatory. 

The  application  of  the  rule  that  **  may"  la 
to  be  interpreted  for  *'shair  depends  on  what 
appears  to  be  the  true  intent  of  the  stat- 
ute, and  the  ordinary  meaning  of  the  lan- 
guage must  be  presumed  to  be  intended  un- 
less it  would  manifestly  defeat  the  object  of 
the  provision.  Sedgw.  Btat.  &  Const.  L.  p. 
377 ;  Minor  v.  Mechanics  Bank  of  Alexandria, 
26  U.  S.  1  Pet  46,  7  L.  ed.  47. 

It  is  earnestly  contended  by  counsel  for  the 
appellees  that  the  act  does  not  contemplate 
adversary  parties  or  proceedings  in  the  sense 
that  claims  against  counties  are  prosecuted. 
If  it  were  conceded  that  this  construction  is 
correct,  it  but  argues  that  the  legislature  did 
not  intend  to  deprive  the  oommisffioners  of 
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discretion  in  the  matter  of  j^ranting  an  in- 
crease of  salary  in  any  sum.  The  legislative 
ffrant  of  power  to  increase  salaries  certainly 
involved  the  duty  of  judging  of  the  wisdom 
and  propriety  nut  only  of  the  amount  to  be 
added,  but  as  to  whether  any  addition  should 
te  made.  If  this  dutv  was  not  placed  upon 
the  commissioners,  it  had  but  one  other  place 
to  rest,  and  that  was  upon  the  twenty  pe- 
titioners. We  cannot  brin^  ourselves  to  the 
belief  that  the  legislature  intended  to  place 
the  authority  with  the  petitioners  of  judging 
conclusively  that  an  increase  of  salary  was 
proper  and  that  the  only  duty  or  power  of 
the  commissioners  was  to  adjudge  the  will  of 
the  petitioners  with  the  incidental  right  to 
fix  the  amount  of  the  additional  salary. 

Another  indicium  of  the  legislative  intent 
to  bestow  a  discretionary  power  upon  the 
commissioners  is  found  in  the  last  clause  of 
the  second  section  in  these  words:  **Any 
such  allowance,  and  the  proceedings  of  the 
board  of  commissioners  in  relation  thereto,  if 
in  compliance  with  the  provisions  of  this  act, 
shall  be  final  and  conclusive."  What  shall 
be  final  and  conclusive?  Nor  only  the  sum 
flxed,  but  the  proceedings  of  the  board  in 
relation  thereto. 

But,  it  is  said,  such  provision  must  be 
held  not  to  imply  a  discretionary  power,  but 
as  guarding  the  proceedings  and  the  result 
from  collateral  attack,  or  from  being  ques- 
tioned except  by  direct  proceeding,  such  as 
an  appeal.  To  this  contention  is  cited  the 
case  of  OruMnrtieyer  y.  Loganspart,  76  Ind. 
649,  and  while  we  observe  that  the  reasoning 
of  the  learned  and  able  judge  who  wrote  the 
opinion  in  that  case  would  support  the  con- 
tention here,  yet  such  question  was  not  be- 
fore the  court  in  that  case,  and  of  course  the 
value  of  the  case  as  authority  depends  upon 
the  question  decided,  and  not  upon  the  argu- 
ment, illustrations,  or  reasoning  of  the  judge 
when  not  directed  to  the  point  in  dispute. 
See  State  y.  Hyde,  18  L.  R.  A.  79,  129  "Ind. 
806. 

In  that  case,  the  language  of  the  statute 
standing  in  the  place  of  the  clause  here 
quoted,  was  that  the  **  order  shall'  be  con- 
clusive in  all  suits  by  or  against  such  incor- 
])oration.'*  It  was  there  said  that  such  pro- 
visions **  should  not  be  regarded  as  an  implied 
denial  of  the  right  of  appeal, "and  with  the 
conclusion  reached  we  fully  concur.  We 
think  it  manifest  that  the  expression  there 
employed  was  designed  to  protect  the  incor- 
poration proceedings  from  collateral  attack. 
The  order  was  made  ** conclusive  in  all  suits 
by  or  against  such  incorporation,"  and  it 
could  not  be  implied  that  the  order  of  incor- 
poration was  one  of  the  suits  concluded.  The 
statute  under  investigation  in  this  case  is  of 
a  widely  different  character.  The  allowance, 
if  any,  is  ** final  and  conclusive,"  and  the 
proceedings  in  relation  thereto,  regardless  of 
the  function  involved,  whether  judicial,  ad- 
ministrative, or  ministerial,  are  ''final  and 
conclusive."  This  provision  is  not  confined 
to  other  suits,  but  is  sweeping  in  its  effect 
•o  far  as  the  particular  proceeding  is  con- 
cerned. None  of  the  force  of  this  construc- 
tion is  lost  by  considering  the  words,  ^'if  in 
compliance  with  this  act, "  for  the  reason  that 
22  L.  R.  A. 


if  not  in  compliance  with  the  act,  such  pro- 
ceedings would  be  as  vulnerable  to  collateral 
attack  without  such  wurds.  Nor  could  this- 
provision,  as  to  the  conclusive  character  of 
the  proceedings,  have  been  intended  to  create 
an  obstruction  to  such  litigation  as  mieht 
reduce  the  allowance  made,  since  by  another 
provision  of  the  act  such  a  contingency  i» 
provided  for.  It  is  equally  true  that  the 
provision  was  not  intended  to  operate  as  a 
former  adjudication  against  granting  an  in- 
crease within  the  limits  of  the  maximum 
sum,  because  the  intention  of  the  act  is  to 
provide  compensation  at  any  time  in  propor- 
tion to  the  service  performed.  To  construe 
the  clause  as  denying  the  right  of  appeal  and 
as  entrusting  the  power  of  fixing  salaries, 
within  such  limits,  leads  to  the  rational  con* 
elusion  that  the  legislature  would  not  deem 
it  necessary  or  even  prudent  to  guard  the  pro- 
ceedings against  collateral  attack  when  the 
law  is  tirnuy  settled  and  no  longer  in  ques- 
tion that  such  proceedings  could  not  be  the 
subject  of  collateral  attack  if  conducted  ac- 
cording to  the  provisions  of  the  act.  In  view 
of  the  now  generally  accepted  doctrine'  that 
mere  irregularities  furnish  no'ground  for  col- 
lateral attack,  and  that  where  jurisdiction 
exists  it  will  be  presumed  in  all  other  pro- 
ceedings to  have  been  properly  exercised,  we 
cannot  agree  with  the  contention  that  the 
legislature  ignored  this  doctrine  as  existing 
independent  of  the  act,  and  then  unnecessarily 
re-established  it  for  the  purposes  of  this 
special  proceeding. 

The  appellees  urge,  as  we  have  said,  that 
the  statute  does  not  create  an  adversary  pro- 
ceeding, and  this  conclusion  is  obvious.  The 
petitioners,  not  parties  in  immediate  interest, 
invoke  the  power  of  the  board.  The  power 
is  not  so  exercised  as  to  constitute  an  al- 
lowance in  favor  of  any  party  to  the  record. 
A  definite  sum  is  not  directed  to  be  allowed, 
but  a  limitation  is  placed  upon  the  sum 
which  may  be  allowed.  The  board  is  the 
financial  a^ent  of  the  county,  its  power  be- 
ing supervisory  as  to  the  expenditure  of  the 
county,  as  to  the  levying  of  taxes  and  as  to 
provision  to  meet  the  county's  obligations. 
Such  is  the  effect  of  our  form  of  local  govern- 
ment, and  the  legislature  will  be  presumed 
to  have  acted  with  reference  to  this  rule,  un- 
less it  is  expressly  or  by  necessary  implica- 
tion provided  that  an  exception  shall  exist. 
The  act  under  consideration  does  not  create 
an  exception  to  the  general  rule. 

If  the  obligations  and  the  resources  of  the 
county  were  to  form  no  part  of  the  considera- 
tion of  the  question  of  increasing  salaries, 
there  was  no  occasion  to  have  delegated  the 
legislative  power  to  the  board  to  fix  such 
salaries. 

The  statute  under  consideration  confers  th« 
power  upon  the  board  to  bind  the  county  as 
by  contract,  and  should  be  strictly  construed. 
Robinson,  County  &  Township  Oflftcers,  § 
38,  and  authorities  there  cited. 

Rules  of  construction  applicable  to  legis- 
lation in  which  the  public  at  large  are  inter- 
ested reouire  liberality,  while  with  reference 
to  legislation  erantini;  powers  or  privileges 
to  individuals  for  their  own  advantage,  they 
require  strict  construction  as  against  such  i 
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dividuals.  Ryan  ▼.  Vanlandingkam,  7  Id  . 
416.  422 ;  Bradley  ▼.  Jfew  York  d  If,  H.  B, 
Co.  21  Conn.  294. 

As  granting  the  prayer  of  the  petition  with- 
out discretion  on  the  part  of  the  board,  the 
act  would  require  liberal  construction  in 
farorof  the  individual  rights  and  strict  con- 
fitructioD  as  against  the  public  rights.  But 
it  is  insisted  that  the  action  of  the  board  in 
•tlie  hearing  of  evidence,  as  required  by  the 
legislature,  is  in  its  nature  judicial,  and  that 
therefore  an  appeal  lies  from  such  action. 
''While  it  would  appear  anomalous  to  grant 
the  right  of  appeal  to  the  petitioners,  where 
they  fail,  and  to  permit  no  adversair  party, 
not  even  the  boara,  with  the  right  of  appeal 
where  the  petition  is  granted,  yet  such  is  the 
effect  of  this  contention.  While  not  deny- 
ing the  power  of  the  legislature  to  so  enact, 
we  must  observe  that  such  unusual  and  ex- 
traordinary purpose  should  clearly  appear, 
and  should  not  result  from  a  strained  con- 
struction. But,  for  the  purpose  of  the  ques- 
tion urged,  let  us  concede  that  the  action  of 
the  board  is  judicial  in  its  character,  and 
then,  if  we  are  correct  in  our  conclusion  that 
the  clause  of  the  second  section  making  its 
action  final  and  conclusive  precludes  an  ap- 
peal, we  have  the  exercise  by  the  legislature 
of  a  power  certainly  possessed,  whereby  the 
right  of  appeal  is  cut  off,  even  in  a  proceed- 
ing judicial  in  its  character.  But  we  do  not 
lioTd  that  the  hearing  so  provided  involves 
judicial  action. 

In  Floumoy  v.  JeffersontfilU,  17  Ind.  169,  79 
Am.  Dec.  468,  it  is  said:  ''A  judicial  act, 
then,  must  be  an  act  performed  by  a  court, 
touching  the  rights  of  parties  or  property, 
brought  before  it  by  voluntary  appearance, 
or  bv  the  prior  action  of  ministerial  officers. " 

This  definition  has  been  accepted  and  fol- 
lowed by  this  court  many  times  and  under  it 
there  would  seem  to  be  no  judicial  action 
where  the  parties  whose  ricrhts  are  to  be  af- 
fected are  not  before  the  court.  Fannington 
T.  StrHght,  64  Ind.  876. 

In  considering  the  effect  of  conferring  the 
power  to  hear  and  examine,  and  as  to  whether 
-such  power  was  necessarily  judicial  in  its 
character,  it  was  said  in  WilkiM  v.  State,  118 
Ind.  518:  "If  the  appellant  were  correct  in 
bis  assumption,  then  every  school  examiner 
who  examines  an  applicant  for  license,  every 
clerk  who  accepts  and  acts  upon  an  affidavit, 
every  auditor  who  accepts  an  abstract  of  title 
when  he  loans  school  funds,  and  every  officer 
when  he  approves  a  report,  would  exercise 
judicial  functions.  That  they  do  in  some 
degree  act  judicially  is  true,  and  so  does 
every  officer,  from  the  governor  to  constable, 
who  is  invested  with  discretionary  powers ; 
for  the  governor  when  he  issues  a  requisition 
for  a  fugitive  from  justice  decides  many 
things :  and  the  constable  when  he  executes 
a  writ  or  warrant,  exercises  a  discretion,  but 
no  one  of  these  officers  exercises  judicial 
Judgment  in  the  sense  that  a  court  or  judge 
does,  ^  and  it  is  there  further  said,  in  quot- 
ing from  Floumoy  v.  Jeffersonville,  supra: 
^An  act  is  none  the  less  ministerial  because 
the  person  performing  it  may  have  to  satisfy 
himself  that  the  state  of  facts  exists  under 
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which  it  is  his  right  and  duty  to  perform  the 
act.**  See  also  State  v.  Johnson,  105  Ind. 
463. 

By  sections  2687,  2638,  Rev.  SUt.  1881, 
the  boards  of  commissioners  of  the  different 
counties  are  charged  with  the  duty  of  direct- 


iQf*  by  order  of  record,  what  classes  of 
animals  may  run  at  large  and  pasture  upon 
the  unenclosed  lands  and  public  commons. 
The  parties  interested  are  not  re(^uired  to  ap- 
pear before  the  board,  and  the  riehts  of  in- 
dividuals are  affected  by  a  compliance  with 
the  duty  so  charged,  but  this  court  held  that 
in  the  performance  of  such  duty,  the  boards 
acted  in  their  administrative,  and  not  in 
their  judicial,  character.  Farley  v.  Hamilton 
County  Comrs,  126  Ind.  468. 

The  case  nearest  in  parallel  with  this  ques- 
tion that  we  have  been  able  to  find  is  where 
the  county  board,  by  statute  (Rev.  Stat. 
1881,  sec.  4993,)  is  constituted  a  board  of 
health,  and  is  charged  with  the  duty  of  choos- 
ing a  secretary  and  fixing  the  compensation 
for  his  service.  The  performance  of  that 
duty  is  held  to  involve  no  judicial  action, 
but  to  consist  in  the  exercise  of  discretionary 
powers,  and  that  no  appeal  lies  in  the  absence 
of  special  statutory  provision.  Waller  v. 
Wood,  supra.  It  is  there  said :  **  The  amount 
of  compensation  is  a  mere  matter  of  discretion 
with  the  board  of  health,  and  from  a  decision 
made  in  matters  of  discretion  no  appeal  lies. 
Sims  V.  Monroe  County  Comrs.  89  Ind.  40; 
Moffit  V.  StaU,  40  Ind.  217 ;  Orusenmeyer  t. 
Logansport,  76  Ind.  549." 

But,  as  stated,  it  is  unnecessary  to  our  con- 
clusion that  we  should  find  the  action  of  the 
board  did  not  involve  judicial  action.  The 
fixing  of  the  amount  of  increase  in  the  case 
before  us  Is,  as  we  have  already  stated,  discre- 
tionary. The  object  of  hearing  testimony  is 
not  to  require  an  allowance,  but  to  enable  the 
board  to  exercise  its  discretion  with  a  knowl- 
edge of  the  value  of  the  service  of  the  Judges, 
a  knowledge  which  it  could  not  be  presumed 
the  board  possessed. 

Believing,  as  we  do,  that  the  judiciary  of 
the  state  'is  not  sufficiently  compensated,  and 
that  the  state  is  less  liberal  with  her  judges 
than  states  of  like  character,  we  regret  that 
our  duty  requires  us  to  disagree  with  the 
position  of  the  counsel  for  the  appellees 
which  would  secure  for  two  able,  diligent, 
and  conscientious  judges  a  better  rewara  for 
their  labors.  As  we  view  the  question  before 
us,  we  are  constrained  to  hold  that  no  appeal 
lies  under  the  statute  under  consideration. 

The  appeal  is  therefore  dismissed, 

MeCabe,  cTl,  dissenting: 

I  am  unable  to  concur  in  the  conclusion 
reached  in  the  foregoing  opinion.  It  is  con- 
tended that  there  is  no  right  of  appeal  from 
the  action  of  the  board  of  commissioners  to 
the  superior  court,  and  therefore  that  there 
was  no  jurisdiction  in  the  latter  court,  and 
hence  none  in  this  court,  and  so  I  understand 
the  prevailing  opinion  to  hold.  This  con- 
tention is  based  on  the  concluding  clause  of 
section  2  of  the  Act  which,  referring  to  the 
allowance  and  proceedings  of  the  board,  pro- 
vides tliat,  "  if  such  proceedings  are  in  com* 
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pliance  with  the  provisions  of  this  act,"  they 
*  shall  be  final  and  conclusive."  The  words 
^  final  and  conclusive"  either  have  reference 
to  the  rijifht  of  appeal,  or  they  do  not.  Let 
U8  suppose  that  thev  do  have  reference  to  the 
right  of  appeal.  If  that  is  the  real  meaning 
the  legislature  intended  the  words  to  have, 
then  it  follows  that  it  was  intended  thereby 
to  deny  the  right  of  appeal  from  the  action 
of  the  board  of  commissioners  to  some  extent. 
To  what  extent  ?  The  only  reasonable  answer 
is  that  the  appeal  is  denied  to  the  extent  that 
the  allowance,  and  the  proceedings  of  the 
board  in  relation  thereto,  are  in  compliance 
with  the  provisions  of  the  act.  Because  the 
language  of  the  whole  clause  reads  thus: 
^And  any  such  allowance,  and  the  proceed- 
ings of  any  board  of  commissioners  in  rela- 
tion thereto,  if  in  compliance  with  the  pro- 
visions of  this  act  shall  be  final  and 
<x>nc1u8ive,"  so  that  the  final  and  conclusive 
character  of  the  allowance  and  proceedings 
is  conditional  and  so  if  the  words  as  we  have 
supposed  were  intended  to  deny  the  right  of 
appeal,  then  that  denial  is  only  conditional, 
and  the  condition  upon  which  the  denial 
operates  is  that  the  allowance  and  the  pro- 
ceedings of  the  board  in  relation  thereto  are 
in  compliance  with  the  provisions  of  the  act. 
In  such  case  the  appeal  is  denied,  if  our  sup- 
position is  true,  only  where  the  allowance 
and  the  proceedings  are  in  compliance  with 
the  provisions  of  the  act.  Where  such  al- 
lowance and  proceedings  are  not  in  compli- 
ance with  the  provisions  of  the  act,  the  right 
-of  appeal  is  not  denied.  And  the  right  of 
appeal  not  being  denied  by  that  act,  where 
the  allowance  and  proceedings  are  not  in 
compliance  with  the  provisions  thereof  in 
such  cases,  the  general  law  applicable  to  ap- 
peals from  boards  of  commissioners  would 
apply.  It  provides  that :  ''From  any  decis- 
ion of  such  commissioners,  there  shall  be  al- 
lowed an  appeal  to  the  circuit  court  by  any 
person  aggrieved."  Rev.  Stat.  1881,  §  5772. 
Now  let  us  inquire  what  the  result  of  this 
construction  is.  The  manifest  result  is  that 
the  class  of  cases  in  which  an  appeal  is  not 
denied,  and  which  therefore  may  be  prose- 
cuted, are  left  undefined  and  unascertained. 
Whether  in  a  given  case  the  appeal  has  been 
denied  by  this  statute  does  not  depend  upon 
the  statute  alone,  but  upon  the  statute  and 
evidence  cUiunde.  Whether  the  appeal  has 
been  denied,  and  therefore  wliether  any  ap- 
oeal  lies  in  a  eiven  cose,  if  our  supposition 
Is  true,  must  depend  not  so  much  upon  the 
atatute  as  it  does  upon  the  acts  of  the  board 
and  their  proceedings ;  not  their  proceedings 
that  appear  of  recora  only,  but  all  their  pro- 
ceedings, both  those  appearing  of  record  and 
those  not  so  appearing.  It  will  not  do  to  say 
that  the  reference  is  to  such  proceedings  as 
appear  of  record  only,  because  about  the  only 
ioing  that  could  appear  on  the  face  of  the 
recora  showing  that  the  proceedings  were  not 
in  compliance  with  the  act  would  be  where 
the  petition  was  not  signed  by  the  requisite 
twenty  freeholders  on  which  an  allowance 
had  been  made,  or  that  the  allowance  was  for 
a  sum  in  excess  of  the  statutory  limit  of 
#1, 500.  In  either  event,  the  allowance  would 
he  void  for  want  of  Jurisdiction.  An  appeal 
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in  such  a  case  is  wholly  unnecessary  to  afford 
relief  against  such  void  Judgment.  There- 
fore it  IS  unreasonable  to  suppose  that  the 
legislature  would  make  no  provision  for  the 
correction  of  errors  and  irregularities,  how- 
ever gross,  and  against  which  no  relief  can 
be  had  without  appeal,  and  at  the  same  time 
provide  for  relief  by  appeal  where  it  waa 
wholly  unnecessary  to  secure  that  relief.  So, 
therefore,  I  hold  that  relief  is  provided 
against  errors  and  irregularities.  Wno,  then, 
is  to  tell,  and  who  is  to  determine  the  pre- 
liminary question  whether  the  allowance  and 
proceedings  are  not  in  compliance  with  the 
act  in  order  to  secure  the  right  of  appeal? 
It  cannot  be  left  to  the  complaining  party  to 
decide,  because  that  would  be  to  allow  a 
party  to  sit  in  Judgment  in  his  own  case, 
and  It  cannot  be  supposed  that  the  legislature 
ever  intended  to  authorize  any  such  anom- 
alous proceeding.  There  is  no' one,  then,  to 
whom  it  can  be  supposed  the  legislature 
intended  to  delegate  such  power,  except  the 
Judge  of  the  court  to  which  the  appeal  is 
taken.  And  this  leads  me  to  inquire  into  the 
theory  of  the  appellees  that,  as  they  contend 
the  legislature  meant  by  this  statute  to  au- 
thorize a  special  right  of  appeal  by  the  party 
aggrieved  making  a  showing  either  by  affi- 
davit or  oral  proof  of  extraneous  facts  to  show 
that  the  proceedings  of  the  board  had  not 
been  in  compliance  with  the  provisions  of 
the  act.  When  is  that  showing  to  be  made? 
If  made  before  the  transcript  is  filed,  the 
court  cannot  act  on  it,  because  there  is  no 
case  before  the  court;  there  is  no  jurisdic- 
tion, and  no  Judicial  action  can  be  taken 
until  the  transcript  is  filed,  to  give  the  court 
jurisdiction  to  taKe  any  Judicial  step  in  the 
case.  In  other  words,  accord ino^  to  general, 
principles,  the  appeal  from  the  boara  to  the 
superior  court  must  be  perfected  before  the 
superior  court  can  acquire  Jurisdiction  to 
take  any  step  in  the  case.  Otherwise,  tha 
superior  court  must  proceed  to  solemnly  ad- 
judicate and  determine  the  rights  of  parties 
not  before  it,  and  Judicially  determine  the 
right  of  appeal  in  favor  of  one  of  the  parties 
and  against  the  other  on  an  ex  parte  afiodavit, 
or  a  mere  oral  statement  under  oath,  without  a 
complaint,  writ,  or  record.  To  suppose  the 
legislature  intended  to  authorize  such  an  un- 
heard-of proceeding  is  to  suppose  that  they 
were  bereft  of  reason  and  intelligence.  The 
only  escape  from  such  a  result  in  upholding 
appellee's  contention,  is  to  assume  that  the 
legislature  meant  to  authorize  the  court  to 
which  the  appeal  is  taken  to  entertain  the  in- 
quiry as  to  whether  the  proceedings  before 
the  board  had  been  in  compliance  with  the 
act  after  the  transcript  had  been  filed  in  the 
superior  court.  That,  however,  would  not 
help  matters  any,  unless  the  appeal  had  been 
perfected,  and  perfecting  the  appeal  would 
still  not  clothe  the  superior  court  with  Juris- 
diction, unless  the  appeal  was  authorized  by 
law.  But  suppose  I  am  wrong  in  this,  and 
that  the  transcript  may  be  filed,  and  that  then 
the  superior  court  can  enter  upon  inquiry 
whether  the  proceedings  had  been  in  com- 
pliance with  the  provisions  of  the  act  or  not. 
When  and  how  is  the  trial  of  that  question 
to  take  place?  According  to  appellee's  con- 
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iention,  the  Inauiry  may  extent  to  the  ques- 
tion whether  the  board  had  proceeded  in 
compliance  with  the  act  in  deciding  in  ac- 
cordance with,  or  contrary  to  the  evidence, 
as  well  as  to  determine  whether  they  had  com- 

Flied  with  the  law  in  other  respects.  And 
think  this  is  true.  Because,  if  the  statute 
intended  to  authorize  an  inquiry  as  to 
whether  the  proceedings  of  the  board  were 
in  compliance  with  the  act,  then  as  the  scope 
of  that  inquiry  is  left  wholly  unlimited  by 
the  language  of  the  act,  it  necessarily  fol- 
lows that  the  inquiry  extends  to  the  question 
whether  the  decision  of  the  board  on  the  evi- 
dence was  in  compliance  with  the  provisions 
of  the  act  or  not.  The  query  then  arises, 
How  and  when  is  that  question  to  be  tried? 
Is  it  to  be  preliminary  to  a  trial  on  the 
merits,  that  is  to  be  in  advance  and  previous 
to  the  trial  on  the  merits?  If  so,  then  the 
merits  will  have  to  be  tried  twice  before  the 
superior  court,  because  if  it  must  De  deter- 
mined first  that  the  board  did  not  comply 
with  the  provisions  of  the  act  in  their  de- 
cisions on  the  facts,  then  the  facts  must  be 
tried  twice  on  the  appeal,  once  to  determine 
whether  an  appeal  lies,  and  if  it  is  found 
that  the  board  did  not  comply  with  the  act 
in  the  decision  on  the  evidence,  and  therefore 
that  the  appeal  lies,  then  it  must  be  tried 
again  by  the  superior  court  to  determine  the 
case  on  the  merits.  The  first  trial  of  course 
would  necessarilv  be  confined  to  the  evidence 
that  was  adduced  before  the  board,  because 
no  other  or  additional  evidence  than  such  as 
was  before  the  board  could  be  adduced  on  the 
first  inquiry ;  and  on  the  second  trial,  if  it 
was  found  that  the  appeal  would  lie,  ad- 
ditional evidence  might  be  introduced.  If 
this  is  not  true,  then  it  necessarily  follows 
that  the  court  must  proceed  to  trv  the  merits 
and  the  jurisdictional  question  both  at  one 
and  the  same  time,  that  is,  the  court  must 
proceed  to  trv  the  merits  before  its  Jurisdic- 
tion is  established.  Such  is  the  result  of  the 
construction  of  the  act  which  holds  that  it 
was  intended  thereby  to  deny  the  right  of  ap- 
peal. To  say  that  such  a  result  is  absurd  is 
to  very  mildly  characterize  it.  To  say  that 
the  framers  of  the  act,  and  the  legislature  in 
passing  it,  intended  such  a  result  is  to  honor 
them  with  an  originality  of  thought  that 
never  before  entered  the  mind  of  a  law-maker. 
And  that  is  the  inevitable  and  only  result 
that  can  logically  follow  the  construction 
contended  for  b^  appellees  in  support  of  their 
theory  of  a  special  right  of  appeal.  It  is  the 
only  result  that  can  logically  follow  the  con- 
struction that  the  right  of  appeal  is  denied 
by  the  act.  at  all.  If  the  words  "final  and 
conclusive"  have  reference  to  the  rieht  of  ap- 
peal then  the  words,  ''if  in  compliance  with 
the  provisions  of  this  act, "  found  in  the  same 
clause,  immediately  preceding  and  closely 
connected  therewith,  must  necessarily  have 
reference  to  the  same  thing. 

Sutherland,  Statutory  Construction,  §§223, 
228,  says :  **  A  proviso  is  something  engrafted 
on  a  preceding  enactment,  and  is  legitimately 
used  for  the  purpose  of  taking  special  cases 
out  of  a  general  class.  .  .  .  The  nature 
and  appropriate  office  of  the  proviso  being  to 
restrain  or  qualify  some  preceding  matter,  it 
22  L.  R.  A. 


should  be  confined  to  what  precedes  It,  un- 
less it  clearly  appears  to  have  been  intended 
to  apply  to  some  other  matter.  It  is  to  be 
construed  in  connection  with  the  section  of 
which  it  forms  a  part,  and  to  which  it  is 
substantially  an  exception.  If  it  be  a  proviso 
to  a  particular  section,  it  does  not  apply  to 
others  unless  plainly  so  intended.  It  mould 
be  construed  with  refereruSs  to  the  immediatelif 
preceding  parte  of  the  clauee  to  tchich  it  is  at- 
tached. In  other  words,  tiie  proviso  will  be 
restricted  to  the  subject  it  deals  with,  in  the 
absence  of  anything  in  its  terms  evincing  an 
intention  to  five  it  a  broader  eflfect.''  The 
proviso  here  is  not  arranged  as  provisos  are 
generally  arranged,  by  being  placed  at  the 
end  of  the  clause  in  which  it  is  found,  but 
it  is  placed  in  the  middle  of  the  clause  upon 
which  it  is  to  operate.  It  would  have  been 
more  orderly  to  have  placed  it  at  the  end  of 
the  clause.  But  for  the  purposes  of  the  ques- 
tion whether  its  application  shall  be  limited 
to  the  clause  wherein  it  is  found,  the  reason 
for  so  limiting  it  is  fully  as  strong,  if  not 
stronger,  than  if  it  had  been  placed  at  the  end 
of  the  clause.  But  I  need  not  resort  to  the 
rules  of  construction  to  confirm  the  construc- 
tion I  put  upon  this  clause  of  the  act,  be- 
cause, as  was  said  in  Storms  t.  Stevens,  lOi 
Ind.  60,  by  this  court :  *'In  the  construction 
of  statutes,  the  prime  object  is  to  ascertain 
and  carry  out  the  purpose  and  intent  of  the 
legislature.  To  ao  tnis,  the  words  used  in 
the  statute  should  be  first  considered  in  their 
literal  and  ordinary  signification.  .  .  . 
The  canons  of  construction  require  that  every 
word,  phrase,  and  clause  of  a  statute  shall 
be  given  effect,  if  possible."  "But,"  says 
Suuerland  on  Statutory  Construction,  at  sec- 
tion 287:  "First  of  all,  .  .  .  if  the  words 
are  free  from  ambiguity  and  doubt,  and  ex- 
press plainly,  clearly,  and  4iBtinctly  the 
sense  of  the  framers  of  the  instrument,  there 
is  no  occasion  to  resort  to  other  means  of  in- 
terpretation. It  is  not  allowable  to  interpret 
what  has  no  need  of  interpretation.  The  stat- 
ute itself  furnishes  the  best  means  of  its  own 
exposition.''  To  the  same  effect  is  Endlicb 
on  Interpretation  of  Statutes,  g  4.  The  same 
author,  at  section  265,  says:  "That  every 
clause  and  word  of  a  statute  is  presumed  U> 
have  been  intended  to  have  some  force  and 
effect. "  Endlich,  Interpretation  of  Statutes^ 
S28. 

Says  Sutherland  on  Statutory  Construction, 
§215:  "Exceptions,  provisos,  interpretation, 
repealing,  and  saving  clauses  are  often  in- 
troduced to  restrict  or  qualify  the  effect  of 
general  lanffuaee."  So,  then,  according  to 
these  settled  rules  of  construction,  we  must 

f»resume  that  the  legislature  intended  the 
anguage,  "if  in  compliance  with  the  pro* 
visions  of  this  act, "  to  have  some  meaning, 
force,  and  effect.  And  when  the  clause  la 
put  together,  its  meaning  is  so  plain  that  in- 
terpretation is  wholly  unnecessary.  That  is» 
if  the  words  "final  and  conclusive**  have  ref* 
erenoe  to  the  right  of  appeal  at  all,  then  the 
condition  or  proviso  restricts  and  qualifiea 
the  effect  of  these  words,  or  if  the  worda 
**  final  and  conclusive**  have  reference  to  some- 
ttiing  else  than  the  right  of  appeal,  then  the 
condition  or  proviso  likewise  restricts  and 
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qualifies  the  force  and  effect  of  the  words, 
uo  matter  what  it  is  that  they  have  reference 
to.  So,  therefore,  if  the  words  **  final  and 
conclusiTe**  have  reference  to  the  right  of 
appeal,  and  it  was  intended  thereby  to  deny 
such  right,  then  the  condition  or  proviso,  **  if 
in  compliance  with  the  provisions  of  this 
act,**  was  intended  to  qualify  and  restrict 
such  denial  of  the  right  of  apoeal  to  such 
cases  only  as  those  wherein  the  allowance  and 
the  proceedings  in  relation  thereto  had  been 
in  compliance  with  the  provisions  of  the 
act.  It  is  therefore  very  clear,  both  upon 
reason  and  authority,  that  if  the  words  **  final 
and  conclusive**  have  reference  to  the  right 
of  appeal,  and  deny  sucii  right,  the  conclu- 
sion follows  irresistibly  that  such  denial  is 
restricted  by  the  proviso,  so  that  the  appeal 
is  only  denied  in  such  cases  as  fall  within  the 
proviso  or  condition.  If  this  is  not  so,  then 
what  does  the  condition  or  proviso  mean?  If 
it  does  not  refer  to  the  right  of  appeal  and 
restrict  the  denial  thereof  then  it  can  refer 
to  nothing  else,  unless  the  words  **  final  and 
conclusive"  have  no  reference  to  the  right  of 
appeal  at  all.'  Whatever  the  latter  words  have 
reference  to,  the  condition  or  proviso  refers 
to  the  same.  If  we  were  even  to  concede  that 
the  language  denies  the  right  of  ai>peal  in 
all  cases  falling  within  its  terms,  it  could 
not  cut  off  the  right  of  appeal  in  this  case. 
What  is  it  that  is  made  **  final  and  con- 
clusive?" It  is  *'any  such  allowance  and  the 
proceedings  of  any  board  of  commissioners 
in  relation  thereto,"  and  nothing  else. 

In  this  case,  there  was  no  such  allowance, 
and  there  were  no  proceedings  of  the  board  of 
commissioners  in  relation  thereto.  Why, 
then,  say  the  right  of  appeal  in  this  case  is 
denied  bv  the  act?  Admitting  to  the  fullest 
extent  that  the  language  employed  in  the 
statute  was  intended  to  deny  the  right  of  ap- 
peal in  all  cases  falling  within  its  terms,  yet 
it  would  be  such  a  broad  stretch  of  that  Ian- 
gnaee  to  hold  that  the  right  of  jippeal  is  de- 
nied where  there  is  no  allowance,  and  where 
there  are  no  proceedings  in  relation  to  such 
allowance,  with  all  due  respect  and  defer- 
ence for  the  opinion  of  my  brethren,  seems  to 
me  little  less  than  judicial  legislation.  Such 
a  holding  can  only  be  justified  by  interpo- 
lating words  into  the  statute  that  are  not 
there,  or  by  striking  out  words  that  are  there. 
I  am  not  unmindful  of  the  rule  so  well  ex- 
pressed by  Mr.  Sutherland  in  his  work  al- 
ready referred  to,  that  "not  only  may  the 
meaning  of  words  be  restricted  by  the  sub- 
ject-matter of  an  act,  or  to  avoid  repug- 
nance with  other  parts,  but  for  like  reasons 
they  may  be  expanded."  Sutherland,  Stat. 
Constr.  ^  219.  » 

There  is  nothing  in  the  subject-matter  of 
the  act  as  to  its  general  scope,  purpose  or 
intention,  nor  is  were  any  repugnance  of  the 
language  under  immediate  mention  with 
other  parts  of  the  act,  requiring  the  words 
under  consideration  to  be  restricted  or  ex- 
pended to  conform  to  the  general  intent,  or 
to  avoid  repugnance.  Says  the  same  author, 
flection  288 :  **  When  the  meaning  of  a  stat- 
ute is  clear  and  its  provisions  are  susceptible 
of  but  one  interpretation,  that  sense  must  be 
accepted  as  the  law ;  its  consequences,  if  evil, 
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can  only  be  avoided  by  a  change  of  the  law 
itself,  to  be  effected  by  the  legislature  itself, 
and  not  by  judicial  construction.  But  an  in- 
terpretation of  a  statute  which  must  lead  to 
consequences  which  are  mischievous  and  ab- 
surd is  inadmissible  if  the  statute  is  suscep- 
tible of  another  interpretation  by  which  such 
consequences  can  b^  avoided.  For  this  pur- 
pose, all  parts  of  a  statute  are  to  be  read  and 
compared.  Still,  when  the  words  of  a  pro- 
vision are  plainly  expressive  of  an  intent, 
not  rendered  dubious  by  the  context,  no  in- 
terpretation can  be  permitted  to  thwart  that 
intent;  the  interpretation  must  declare  it  mid 
it  must  be  carried  into  effect  as  the  sense  of 
the  law. "  Nor  can  I  concur  with  the  prevail- 
ing opinion  that  a  strict  construction  should 
be  adopted  concerning  the  right  of  appeal. 
In  ffouk  ▼.  Barthold,  73  Ind.  25,  invol'ving 
the  right  of  appeal  from  the  county  board, 
Elliott,  J,,  speakine  for  the  court  said: 
"The  right  of  appeal  from  final  judgments 
of  inferior  tribunals  Is  one  which  ought  not 
to  be  abridged  by  strict  construction  ;  but  on 
the  contrary,  should  rather  be  extended  for 
the  provisions  of  the  statute  conferring  it  are 
clearly  remedial."  To  the  same  effect  are 
Endlich,  Interpretation  of  Statutes,  §  108, 
and  Sutherland.  Stat.  Constr.,  §§  207,  846, 
848.  But  if  we  even  concede  that  the  words 
of  the  act  already  quoted  have  reference 
to  the  right  of  appeal,  and  adopt  a  strict  con- 
struction of  the  entire  clause  as  laid  down 
in  the  prevailing  opinion  aud  adhere  to  the 
strict  letter  of  the  statute,  then  the  right  of 
appeal  from  the  board  of  commissioners  in 
this  case  is  not  denied  by  the  statute,  because 
there  was  no  allowance  in  this  case  made  by 
the  board.  The  -  language  is :  **  And  any 
such  allowance,  and  the  proceedings  of  any 
such  board  of  commissioners  in  relation  there- 
to, if  in  compliance  with  the  provisions  of 
this  act,  shall  be  final  and  conclusive."  It 
is  the  allowance,  and  the  proceedings  in  rela- 
tion to  such  allowance,  that  are  made  final 
and  conclusive,  and  not  the  disallowance  and 
the  proceedings  in  relation  thereto.  A  strict 
adherence  to  the  letter  of  the  act  cannot  re- 
sult in  the  denial  of  the  right  of  appeal  to 
the  superior  court ;  because  there  Js  no  lan- 
guage in  it  that  can  be  tortured  into  mean- 
ing that  the  action  of  the  board  shall  be  final 
and  conclusive  where,  as  here,  no  allowance 
has  been  made,  and  there  are  no  proceedings 
of  such  board  in  relation  to  such  an  allow- 
ance. I  concede  that  such  a  result  is  both 
absurd  and  unjust ;  absurd  because  an  appeal 
is  denied  by  the  act  where  the  allowance  ifl 
made,  and  where  no  allowance  is  made  there 
is  no  denial  of  an  appeal,  and  by  the  general 
statute  already  referred  to,  an  aopeal  is  au- 
thorized.    Rev.  Stat.  1881,  §  5772. 

Such  result  is  unjust,  because  an  appeal 
will  lie  and  is  authorized  where  no  allow- 
ance has  been  made,  but  where  an  allowance 
has  been  made,  the  heaviest  taxpayer  in  the 
county  cannot  appeal.  There  might  have 
been  an  allowance  in  this  case  of  $3000  sad- 
dled onto  the  taxpayers  of  the  county,  and  all 
the  taxpayers  of  the  county  combined  could 
not  have  appealed  from  such  allowance ;  and 
yet  where  no  allowance  is  made,  the  peti- 
tioners may  appeal.     In  other  words,  con- 
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strulng  the  words  "final  and  conclusiTe**  to 
have  reference  to  the  right  of  appeal,  it  re- 
Bults  in  the  absurdity  and  injustice  of  allow- 
ing the  right  of  appeal  where  no  allowance 
is  made,  and  denying  such  right  where  an 
Allowance  is  made,  what  framer  of  the  act 
with  ordinary  intelligence,  and  what  legis- 
lator, could  have  conceived  the  thought  of  so 
many  absurd  results,  and  so  many  uniust  re- 
sults as  I  have  pointed  out  above,  ana  which 
inevitably  must  follow  that  construction 
which  makes  the  words  *^  final  and  conclusive" 
to  mean  a  denial  of  the  right  of  appeal  ?  It 
puts  the  whole  act  out  of  Joint  and  makes  it 
incongruous  with  itself;  it  makes  it  im- 
practicable, mysterious,  and  hard  to  under- 
stand, as  any  piece  of  work  will  generally 
be  and  any  statute  will  be  when  the  attempt 
is  made  to  use  or  apply  it  in  a  mode  never 
designed  by  its  maker  or  author.  Since  the 
construction  adopted  by  the  prevailing  opin- 
ion produces  absurd  and  unjust  consequences, 
the  canons  of  construction  require  us  to  look 
for  some  other  construction  as  the  one  prob- 
ably in  the  mind  of  the  legislature.  The 
words  ** final  and  conclusive'*  do  not  neces- 
sarily, nor  indeed  ordinarily,  have  reference 
to  the  right  of  appeal  in  a  statute  like  the 
one  under  consideration.  The  act  provides 
that  **  whenever  twenty  or  more  resident  free- 
holders of  the  county  •.  .  .  shall,  bv  their 
petition,  filed  with  the  board  of  commission- 
ers of  such  couniy,  represent  that  the  annual 
salary  of  the  judge  of  said  circuit  or  superior 
court  as  otherwise  provided  by  law  is  not 
adequate  compensation  for  the  services  of  such 
ludge,  and  should  be  increased  in  a  sura  to 
be  specified  in  such  petition,  then  it  shall  be 
the  duty  of  the  board,  etc to  con- 
sider such  petition  and  bear  evidence  thereon, 
and  thereupon,  within  the  limits  of  such  ev- 
idence, but  in  no  event  in  excess  of  the  sum 
of  one  thousand  five  hundred  dollars  or  in  ex- 
cess of  the  sum  specified  in  such  petition, 
such  board,  etc.,  .  .  .  may  by  entry  of 
record  fix  and  allow  a  certain  sum  as  an  ad- 
dition to,  or  increase  of  the  annual  salary  of 
the  judee  of  such  circuit  or  superior  court." 
It  will  be  observed  that  it  is  provided  that 
the  board* shall  take  the  action  therein  re- 
quired whenever  twenty  or  more  freeholders 
of  the  county  petition  the  board,  etc.  Now 
it  would  be' very  absurd  indeed,  if  the  leg- 
islature in  this  language  meant  literally  just 
what  they  have  said,  without  any  qualifica- 
tion or  restriction.  If  they  have,  then  twenty 
freeholders  can  petition  the  board  at  this  term 
to  make  such  an  order,  and  go  through  the 
trial  and  hearing  of  the  evidence,  which  is 
followed  by  an  entry  of  record  of  an  allow- 
ance, or  a  refusal  to  make  such  an  allow- 
ance. And  at  the  next  term,  or,  in  the  lan- 
guage of  the  act,  **  whenever"  another  twenty 
or  more  freeholders,  who  may  be  dissatisfied 
with  the  first  order,  can  by  a  petition  compel 
Che  commissioners  to  ^o  through  the  same 
performance  again,  ana  so  on  to  the  end  of 
the  list  of  freeholders  in  the  county.  Be- 
cause, as  admirably  stated  by  Sutherland 
on  Statutory  Construction,  section  288,  that 
"one  who  contends  that  a  section  of  an  act 
must  not  be  read  literally  must  be  able  to 
show  one  of  two  things,  either  that  there  is 
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some  other  section  which  cuts  down  or  ex- 
pands its  meaning,  or  else  that  the  section 
itself  is  repugnant  to  the  general  purview. '^ 
It  will  hardly  be  claimed  by  any  one  that 
the  section  last  quoted  is  repugnant  to  the 
purview  because  itself  constitutes  the  prin 
cipal  part  of  the  act.  We  have  already  seen 
that  it  is  one  of  the  canons  of  construction 
that  an  absurd  result  flowing  from  a  particu- 
lar construction  makes  it  the  duty  of  the  court 
to  explore  the  act,  and  find  if  possible  somo 
other  construction  as  the  one  more  probably 
in  mind  by  the  law- maker.  The  absurd  re- 
sult which  the  literal  reading  of  the  section 
just  quoted  leads  to  is  clearly  and  plainly 
counteracted  and  avoided  by  the  clause  of 
section  two  that  we  have  quoted.  In  order 
to  obviate  the  absurd  and  undesirable  result 
of  allowing  a  fresh  petition  by  twenty  new 
freeholders  to  be  filed  after  one  haa  been 
passed  upon  by  the  board,  and  thus  compel 
a  trial  of  the  same  Question  times  without 
limit,  it  is  providea  that  the  proceedings 
shall  be  ** final  and  conclusive. "  Now  if  these 
words  were  used  by  the  legislature  to  cut  off 
the  right  of  appeal,  then  they  were  not  used 
to  restrain  or  cut  down  the  full  scope  and 
meaning  of  the  first  section,  allowing  the 
question  to  be  tried  as  many  times  as  twenty 
new  petitioners  should  move  in  the  matter. 
It  would  not  have  been  necessary  to  insert 
such  a  provision  to  make  the  proceedings 
final  ana  conclusive  against  the  twenty  or 
more  freeholders  who  were  parties  to  the  pro- 
ceeding by  having  signed  tiie  petition.  Be- 
cause It  is  a  general  principle  of  law  as  de- 
clared by  this  court  in  State  v.  Page,  63  Ind. 
212,  that  **  in  a  former  recovery  to  be  a  bar, 
it  must  appear  that  there  is  an  Identity  be- 
tween the  present  and  previous  cause  of  ac- 
tion, and  that  the  parties  in  the  present  ac- 
tion are  the  same  as  in  the  previous  one,  or 
else  that  they  claim  under  the  parties  to  such 
previous  action." 

To  the  same  effect  is  BiMtnd  v.  MeManomy, 
82  Ind.  189.  While  these  general  principles 
of  law  made  it  wholly  unnecessary  to  provide 
in  the  act  that  the  proceedings  should  be 
final  and  conclusive  as  to  the  petitioners  that 
were  parties,  yet  if  it  was  desired  to  make 
it  final  and  conclusive  as  to  all  others  not 
parties,  so  as  to  avoid  the  absurd  result  of 
allowing  the  question  to  be  tried  every  three 
months  by  new  petitioners,  it  became  nec- 
essary to  provide  that  the  proceedings  should 
be  final  and  conclusive,  that  is,  final  and 
conclusive  against  collateral  or  indirect  at- 
tack in  the  re- opening  of  the  question  before 
the  same  tribunal,  cither  many  times,  or  one 
time.  There  is  no  reason,  therefore,  for  say- 
ing that  in  applying  thi  words  final  and  con- 
clusive to  mean  that  the  proceedings  were 
intended  thereby  to  be  placed  merely  beyond 
collateral  attack,  that  such  a  provision  was 
wholly  unnecessary.  Section  289  of  Suther- 
land on  Statutory  s^v>nstruction,  says:  "The 
practical  inquiry  is  usually  what  a  par- 
ticular provision  clause  or  word  means.  To 
answer  it,  one  must  proceed  as  he  would 
with  any  other  composition,  construe  it  with 
reference  to.  the  leading  idea  or  purpose  of 
the  whole  instrument.  The  whole  and  every 
part  must  be  considered.  .  .  .  This  survey 
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•nd  comparison  are  necessary  to  ascertain  the 
purpose  of  the  act  and  make  all  the  parts 
narmonious.  They  are  to  be  brought  into 
accord  if  practicable,  and  thus  if  possible 

f:iye  a  sensible  and  intelligible  effect  to  each 
n  furtherance  of  the  general  design.  .  .  . 
It  is  said  to  be  the  most  natural  exposition 
of  a  statute  to  construe  one  part  by  another, 
lor  that  expresses  the  meaning  of  the  makers. 
«  .  .  If  the  comparison  of'one  clause  with 
the  rest  of  the  statute  makes  a  certain  proposi- 
tion clear  and  undoubted,  the  act  must  be 
construed  accordinjrly,  and  ought  to  be  so 
construed  as  to  make  it  a  consistent  whole. 
If,  after  all,  it  turns  out  that  that  cannot 
be  done,  then  the  construction  that  produces 
the  greatest  harmony  and  the  least  inconsist- 
ency is  that  which  ought  to  prevail. "  Now, 
if  we  follow  these  rules  and  construe  the 
words  **  final  and- conclusive"  in  the  second 
cection  to  mean  only  that  the  proceedings 
were  intended  thereby  to  be  placed  beyond 
collateral  attack  if  not  appealed  from,  bj 
preventing  a  retrial  thereof  by  new  peti- 
tioners, and  that  it  was  not  intended  thereby 
to  restrict  the  right  of  appeal  at  all,  we 
shall  find  that  such  construction  assigns  a 
meaning  to  those  words  that  renders  the  act 
a  consistent  whole,  and  relieves  it  from  in- 
consistency, and  at  the  same  timft  leads  to 
no  absurd  or  unjust  results.  It  is  no  objec- 
tion to  this  construction  that  it  makes  such 
proceedings  final  and  conclusive  as  against 
persons  who  were  not  made  parties,  because 
it  leaves  all  those  whose  riehts  may  be 
affected  on  account  of  their  befng  taxpayers 
the  right  to  become  parties  under  the  general 
law  authorizing  appeals  from  all  decisions 
by  filing  an  aflidavit  setting  forth  an  interest 
in  the  matter  decided,  and  on  such  appeal, 
allows  the  whole  question  to  be  tried  de  novo; 
whereas,  the  other  construction  denies  such 
right  absolutely  and  unconditionally  to  those 
whose  rights  have  been  invaded  and  taken 
away  by  the  proceedings. 

I  have  been  discussing  the  question  as  if 
It  were  an  open  one  in  this  court,  but  it  is 
not.  The  question  was  settled  in  this  court 
twelve  years  ago,  in  a  case  where  the  whole 
aubject  was  reviewed  in  an  able  opinion  by 
Woods,  J. .  speaking  for  the  court  in  Qrusen- 
•meyer  v.  Logamport,  76  Ind.  649,  wherein  a 
large  number  of  cases  were  overruled  and 
where  it  was  said :  "  A  further  consideration 
of  the  subject  has  brought  us  to  the  con- 
clusion that  the  statement  of  the  rule  made 
In  the  last-named  case  is  inaccurate  in  so 
far  as  it  denies  an  appeal  from  an  order  or 
Judgment  in  a  proceeding  wherein  the  de- 
termination of  the  board  is  by  law  declared 
conclusive  merely.  The  81st  section  of  the 
JLct  for  the  organization  of  county  boards, 
.  ,  .  (Rev.  Stat.  1881,  §  5772)  gives  an 
appeal  'from  all  decisions  of  such  commis- 
aioners. '  The  general  law  in  which  this 
provision  is  found,  and  which  defines  the 
powers  and  duties  of  county  boards,  and 
such  special  enactments  as  have  been  or  may 
be  passed  in  reference  to  special  proceedings 
before  these  boards  should  be  construed  as 
being  in  pari  materia;  that  is  to  say,  as  if  all 
were  contained  in  one  act.  It  is  only  upon 
this  principle  that  an  appeal  can  be  allowed 
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in  any  such  special  proceedin^r,  where  the 
act  authorizing  it  does  not  expressly  give 
the  right  of  appeal.  If  the  dlst  section  of 
the  General  Law,  and  the  provisions  of  the 
act  for  the  incorporation  of  towns,  were  found 
in  a  single  statute,  there  would  hardly  arise 
a  suggestion  of  any  inconsistency  between 
the  right  of  appeal  given  in  the  one  section 
from  all  decisions  and  the  conclusive  char- 
acter of  the  final  order  or  judgment  of  the 
board  in  a  particular  proceeding,  as  declared 
in  another  section.  The  latter  provision 
would  not  be  deemed  to  affect  the  right  of 
appeal,  but  would  be  construed  to  mean  that, 
unless  appealed  from  and  vacated,  the  order 
should  be  held  to  be  conclusive  against  in- 
direct or  collateral  attack,  and  such,  we 
think,  is  the  proper  construction  of  the  pro- 
vision, though  found  in  a  separate  special 
act.  .  .  .  We  therefore  hold  that,  under 
section  81  of  the  General  Law,  there  is  a 
right  of  appeal  from  any  decision  of  a 
iudicial  character  made  by  a  county  board 
In  any  proceeding,  unless  the  ri^ht  is  denied 
expressly  or  by  necessary  implication,  and 
such  implication  does  not  arise  from  the  fact 
that  the  judgment  is  declared  to  be  con- 
clusive." 

I  think  the  prevailing  opinion  neatly 
misconceives  what  was  involved  and  decided 
in  tliiit  case.  The  main  and  only  question 
that  wiis  involved  was  the  right  of  appeal 
from  the  board  of  commissioners.  The  ap- 
pellants in  that  case  presented  a  petition  to 
the  board  of  commissioners  of  Cass  county 
for  the  incorporation  of  the  town  of  Taber- 
ville.  The  city  of  Logansport  appeared  be- 
fore the  board  and  objected  by  answer  say- 
ing the  board  should  not  lake  action  in  the 
matter  because  the  territory  described  in  the 
petition  was  and  had  been  for  nine  years 
within  the  exclusive  jurisdiction  of  the  city 
of  Logansport.  Thereupon  the  board  gave 
judgment  rejecting  the  petition  and  refusing 
to  order  the  incorporation  of  said  town.  The 
petitioners  appealed  to  the  circuit  court, 
where  on  motion  of  the  city,  the  appeal  was 
dismissed.  The  petitioners  appealed  to  this 
court  from  the  judgment  of  dismissal  in  the 
circuit  court.  The  dismissal  was  defended 
in  this  court  on  the  ground  that  the  statute 
authorizing  the  proceeding  before  the  county 
board  or  the  incorporation  of  towns  by  its 
terms  deni^  the  right  of  appeal  from  the 
action  of  the  board  to  the  circuit  court  and 
hence  that  court  had  correctly  dismissed  the 
appeal.  That  was  the  question  presented  to 
this  court  in  that  case,  and  that  was  the 
question  decided.  Two  other  questions  in- 
cidental to  that  question  were  considered  and 
also  decided  but  in  such  a  wa^  as  not  to 
weaken  the  authority  of  the  decision  on  the 
main  question.  One  of  these  questions  was 
whether  the  board  had  the  right,  and  was  in 
duty  bound  to  take  judicial  notice  of  the  in- 
corporation of  the  city  of  Logansport  under 
the  statute  in  relation  thereto,  which  pro- 
vides that  the  order  incorporating  such  city 
**  shall  be  held  in  all  courts  as  conclusive 
evidence  of  such  incorporation  in  any  suit 
pendine  tiierein."  This  provision  was  not 
urged  m  opposition  to  the  right  of  appeal 
from  the  action  of  the  board  which  had.  by 
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order  previously  entered  in  its  record,  incor- 
porated the  city  of  Loeansport.  The  board 
was  lustified  in  taking  judicial  notice  of 
such  Incorporation,  and  that  the  territory  pro- 
posed to  be  incorporated  as  Taberville  was 
within  the  corporate  limits  of  the  city  of 
Logansport,  and  hence  could  not  be  incor- 
porated into  another  municipal  corporation. 
It  was  held  in  opposition  to  his  contention 
that  though  judicial  notice  should  have  been 
taken  of  the  incorporation  of  the  cit^,  yet 
that  whether  the  territory  proposed  for  incor- 
poration as  Taberville  was  within  the  cor- 
porate limits  of  the  city  of  Logansport  was  a 
question  of  fact  of  which  the  courts  could 
not  take  judicial  knowledge.  That  holding 
did  not  and  could  not  have  any  effect  on  the 
decision  of  the  main  question,  namely, 
whether  there  was  a  right  of  appeal  from 
the  action  of  the  board  to  the  circuit  court. 
Notwithstanding  that  holding,  if  the  law 
gave  no  right  of  appeal,  the  action  of  the 
circuit  court  in  dismissing  the  appeal  from 
the  board  must  have  been  affirmed,  but  it  was 
reversed,  and  it  was  reversed  on  the  ground 
that  an  appeal  would  lie  in  such  a  case.  It 
is  true,  the  learned  judge  who  wrote  the 
opinion  incidentally  remarks  that  ''the  lan- 
guage of  the  law  is,  that  the  order  shall  be 
conclusive  in  all  suits  by  or  against  such  in- 
corporation. An  appeal  from  the  order  es- 
tablishing or  refusing  to  establish  the  incor- 
poration is  not  a  suit  by  or  against  it.  The 
reference  is  to  subsequent  suits  in  which  it 
may  be  a  party.  We  therefore  hold  that 
under  section  81  of  the  General  Law,  there  is 
a  right  of  appeal  from  any  decision  of  a  ju- 
dicial character  made  by  a  county  board  in 
any  proceeding,  unless  it  is  denied  expressly 
or  by  necessary  implication,  and  such  im- 
plication does  not  arise  from  the  fact  that  the 
judgment  is  declared  to  be  conclusive." 

The  statute  auoted  from  in  the  above  ex- 
tract is  the  one  for  the  incorporation  of  towns, 
and  the  one  under  which  the  proceedings  in 
that  case  v^ere  instituted  and  prosecuted,  and 
the  one  by  which  it  was  contended  in  that 
case  the  right  of  appeal  from  the  order  was 
denied  and  cut  off.  And  it  was  attempted 
thereby  to  justify  the  action  of  the  circuit 
court  in  dismissing  the  appeal.  Now  this 
court  laid  down  and  decided  two  propositions 
of  law  as  the  ground  or  foundation  of  its  de- 
cision that  the  right  of  appeal  existed  in  that 
case,  and  as  a  reason  why  the  circuit  court 
erred  in  dismissing  the  appeal.  Either  of 
the  reasons  was  su&cient  to  justify  the  rul- 
ing and  decision  on  the  main  question.  One 
of  these  grounds  for  the  conclusion  reached 
was  that  notwithstanding  the  statute  under 
which  the  proceeding  was  had,  made  the  final 
order  of  incorporation  conclusive,  yet  that  an 
appeal  would  1  ie  from  such  order.  The  other 
ground  was  that  the  statute  only  made  the 
final  order  of  incorporation  conclusive  in  all 
suits  by  or  against  such  incorporation,  hold- 
ing that  the  reference  is  to  subsequent  suits 
by  or  against  the  corporation.  The  question 
thus  decided,  that  the  reference  was  to  sub- 
sequent suits  by  or  against  it,  was  not  en- 
tirely clear  from  doubt.  There  was  at  least 
room  for  a  difference  of  opinion  on  that  point. 
But  this  court  has  settled  that  by  deciding 
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it  as  one  of  the  grounds  of  the  conclusion 
reached,  it  also  decided  the  other  proposition 
as  one  of  the  grounds,  and  the  first  ground  of 
thnt  ooiclusion.  The  prevailing  opinion 
crron -.uisly  assumes  in  substance  that  only- 
one  uf  these  grounds  could  be  valid  and 
binding  as  a  decision  and  as  authority.  That 
is  one  only  uf  the  legal  propositions  an- 
nounced and  decided  incidental  to,  and  aa 
one  of  the  grounds  of  the  conclusion  reached 
can  be  valid  and  binding  as  authority  because 
the  other  ground  was  unnecessary  to  the  sup- 
port of  the  conclusion  reached,  and  hence  not 
binding  and  authoritative.  I  concede  that  a 
question  decided  that  is  not  before  the  courts 
and  not  involved  in  the  case  is  obiter  dietvm, 
and  not  binding  authority.  But  when  the 
court  decides  incidental  questions  essential 
to  the  support  of  the  conclusion  reached,  and 
happens  to  decide  two  such  questions  when 
one  would  have  been  sufficient  to  support  the 
conclusion,  one  of  such  incidental  decisions 
is  just  as  binding  a  decision  and  as  author- 
itative as  the  other.  Had  one  only  of  those 
incidental  decisions  been  announced  as  the 
only  ground  in  support  of  the  conclusion, 
reached,  and  that  one  had  been  that  the  ap- 
peal would  lie  notwithstanding  the  statute 
under  which  the  proceeding  was  had,  pro- 
vided the  order  should  be  conclusive  no  one 
would  deny  that  it  would  in  that  case  be  au- 
thoritative, and  not  chiter  dictum.  It  cannot 
be  any  the  less  so  because  anotlier  reason  is 
given  in  support  of  the  conclusion  reached, 
because  another  incidental  question  is  de- 
cided as  an  additional  ground  on  which  to 
rest  the  concl  usi on  reached.  To  i  1 1  ustrate  my 
meaning :  The  prevailing  opinion  is  rested 
upon  two  grounas  to  support  the  conclusion 
reached.  One  is  that  the  statute  denies  the 
right  of  appeal ;  the  other  is,  that  the  statute 
called  into  exercise  no  judicial  power  or  func* 
tion,  but  merely  the  ministerial  or  adminis- 
trative authority  of  the  board.  Either  ground 
is  sufficient  to  defeat  the  appeal,  and  either 
ground  is  amply  sufficient  to  support  the  con- 
elusion  by  mj  brethren.  After  the  prevail- 
ing opinion  is  printed  in  the  reports,  a  case 
arfses  in  one  of  the  trial  courts  involving  the 
right  of  ai)peal  from  the  board  under  a  stat- 
ute providing  for  a  special  proceeding  before 
the  county  board  regarding  some  other  sub- 
ject, with  a  provision  Uiat  the  order  shall  be 
final  and  conclusive.  On  a  motion  to  dis- 
miss the  appeal  on  the  grornd  that  it  is  de- 
nied by  the  statute,  the  moving  party  reads 
the  prevailing  opinion.  But  the  opposite 
party  points  to  the  fact  that  the  decision  in 
saying  the  statute  denies  the  right  of  appeal 
is  obiter  dictum,  and  c^ows  that  the  other 
ground  on  which  the  decision  was  rested, 
namely,  that  the  question  involved  before 
the  board  was  not  judicial,  but  ministerial 
or  administrative,  was  sufficient  to  support 
the  conclusion  reached,  and  therefore 'the 
point  that  the  statute  denies  the  appeal  waa 
wholly  unnecessary  and  obiter  dictum.  He 
refers  to  the  bodv  of  the  prevailing  opinion 
to  prove  that  it  ftself  says  that  the  decision 
cannot  be  authority  on  both  points.  Another 
case  arises  involving  whether  the  exercise  of 
similar  powers  to  those  called  into  exercise 
by  the  county  board  are  judicial,  and  if  not» 
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the  appeal  should  be  dismissed,  and  in  sup- 
port of  a  motion  to  dismiss  the  appeal,  the 
prevailing  opinion  is  read,  but  the  attorney 
on  the  other  side  points  out  that  there  were 
two  grounds  on  which  the  conclusion  was 
rested,  and  that  the  other  ground  being  that 
the  statute  denied  the  right  of  appeal  was 
amply  sufficient  to  support  the  conclusion, 
and  all  that  was  said  about  the  power  exer- 
•cised  being  not  judicial  was  unnecessary  to 
the  decision,  the  other  ground  being  sufficient 
to  support  the  conclusion  reached  ;  thus  end- 
ing in  well  nigh  overthrowing  the  prevail- 
ing opinion  as  authority  on  either  point.  It 
was  said  in  Carter  v.  JJennUon^  7  Gill,  157, 
that  ''general  views  expressed  by  the  court 
as  illustrative  of.  but  not  necessarily  leading 
to,  the  opinion  on  the  point  intended  to  be 
decided,  ai-e  not  to  be  treated  as  conclusive, 
when  similar  topics  come  up  directly  for 
judgment.  But  we  are  not  aware  of  the  au- 
thority which  will  sustain  the  proposition 
assumed,  .  .  .  that  the  unanimous  opin- 
ion of  a  state  court  of  the  highest  appellate 
jurisdiction,  directly  on  the  point  which  is 
supposed  by  the  court  to  be  presented  by  the 
record,  ana  which  is  elaborately  discussed 
by  counsel,  and  is  investigated  with  care, 
and  solemnly  delivered  by  the  court,  can  be 
disreganled  as  obiter  dictum,  merely  because 
it  is  since  discovered  that  some  other  point 
existed  on  which  the  Judgment  renaered 
might  have  been  rested.  If  any  such  author- 
Ity  exists,  it  has  not  been  referred  to. "  See 
also  6  Am.  &  Eng.  Encyclop.  Law,  664 ;  17 
Am.  &  Eng.  Encyclop.  I^aw,  1. 

I  therefore  am  of  opinion,  not  only  that 
my  brethren  have  gravely  misconceived  the 
true  force  of  the  Grueenmeyer  Case,  but  they 
have  made  the  decision  herein  self- destructive 
as  authoritv.  Another  incidental  question 
was  decided,  absolutely  essential  to  the  decis- 
ion of  the  main  question,  and  that  was, 
whether  a  petition  for  the  incorporation  of  a 
town  presented  to  the  board  of  commissioners 
a  case  invoking  the  exercise  of  judicial  power 
and  that  therefore  the  appeal  would  lie.  I 
do  not  claim  that  any  of  these  cases  involved 
a  statute  like  the  one  involved  in  the  Orvjien- 
meyer  Case  or  the  one  here  involved.  This 
holding  in  no  way  obviated  the  decision  of 
the  main  question,  but  made  the  way  clear 
for,  and  its  decision  essential  to,  the  final 
determination  of  the  case  in  this  court.  I 
am  therefore  clearly  of  opinion  that  the  right 
of  appeal  from  the  board  was  directly  in- 
Tolved,  though  the  statute  made  the  order 
appealed  from  conclusive  in  that  case,  and 
was  squarely  decided  in  favor  of  that  right, 
and  that  such  decision  was  unavoidable  and 
absolutely  essential  to  the  determination  of 
the  case  in  this  court.  If  that  does  not  make 
it  an  authoritative  decision,  then  there  are  no 
decisions  of  this  court  that  are  authority  or 
binding  on  anybody.  And  the  onljr  way  to 
avoid  its  binding  force  is  to  overrule  it  frank- 
ly, if  it  is  wrong  in  principle.  But  it  is  too 
fitronglv  entrenched  in  sound  principle  and 
reason  for  any  one  to  be  bold  enough  to  pro- 
pose its  overthrow. 

During  the  twelve  years  of  its  existence, 
it  has  not  only  never  been  questioned  but  it 
has  been  cited  as  authority  on  the  point  of 
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the  right  of  appeal  by  this  court  in  the  fol- 
lowing and  perhaps  other  cases,  namely : 
RieketU  v.  Spraker,  77  Ind.  879 ;  Bryan  v. 
Moore,  81  Ind.  13 ;  Marion  County  Comrs.  v. 
PressUy,  81  Ind.  866 ;  Miller  v.  Bmbree,  88 
Ind.  136;  Burkam  y.  State,  88  Ind.  200; 
White  County  Comrs.  v.  Karp,  90  Ind,  238 ; 
Cieero  v.  Williamson,  91  Ind.  542 ;  Padgett  v. 
State,  93  Ind.  397 ;  Terre  Haute  v.  Beach,  96 
Ind.  144 ;  Logansport  v.  LaBose,  99  Ind.  127 ; 
Platter  v.  Elkhart  County  Comrs.  103  Ind. 
374 ;  Farley  v.  Hamilton  County  Comrs.  126 
Ind.  469 ;  State  v.  Tippecanoe  County  Comrs. 
181  Ind.  94  ;  Dayton  Gravel  Boad  Co.  y.  Tip- 
pecanoe County  Comrs.  131  Ind.  590. 

From  an  examination  of  these  cases  it  will 
be  found  that  during  the  twelve  years  that 
Orusenmeyer  y.  Logansport,  supra,  has  not 
only  been  regarded  as  an  authoritative  decis- 
ion on  the  right  of  appeal  from  the  board  of 
commissioners,  but  the  long  line  of  cases 
citing  it  on  that  point  places  it  in  the  list 
of  leading  cases  in  this  court  on  that  ques- 
tion, and  shows  that  it  has  been  steadily 
growing  in  favor  with  the  court.  In  Platter 
v.  Elkhart  County  Comrs.,  supra,  it  was  said 
by  Elliott,  J.,  speakinir  for  the  court,  that: 
**  The  law  as  firmly  established  by  our  decis- 
ions, and  they  stand  on  sound  principle,  is 
that  where  the  board  of  commissioners  exer- 
cise judicial  functions,  .  .  .  there  is  a 
ri^ht  of  appeal  but  that  such  a  right  does  not 
exist  where  the  board  acts  in  a  purely  minis- 
terial or  administrative  capacity.  The  case 
of  Orusenmeyer  v.  Logansport,  ^6  Ind.  549, 
recognizes  this  doctrine,  for  the  language 
employed  by  the  court  in  that  case,  as  well 
as  the  whole  course  of  reasoning,  shows  with 
great  clearness  that  the  right  of  appeal  exists 
only  in  cases  where  the  board  exercises 
judicial  functions.  In  summing  up  the 
result  of  the  review  of  the  cases,  the  court 
there  said  :  *We  therefore  hold  that  under 
section  81  of  the  General  Law,  there  is  a  riglit 
of  appeal  from  any  decision  of  a  judicial 
character  made  by  a  county  board  in  any  pro- 
ceeding. •  " 

I  think  it  is  now  too  late  to  say  that  the 
Orusenmeyer  Case  does  not  decide  the  law 
correctly,  or  that  it  is  obiter  dictum  on  the 
question  of  the  right  of  appeal  from  a  county 
board.  And  here  I  must  digress  a  moment 
to  say  what  perhaps  might  have  been  more 
properly  said  when  I  was  discussing  what 
meaning  the  legislature  intended  the  words 
''final  and  conclusive**  to  have.  It  will  be 
seen  that  a  judicial  interpretation  had  been 
given  to  such  language  when  found  in  stat- 
utes of  the  kind  here  Involved  by  the  highest 
court  of  the  state,  and  that  such  interpreta- 
tion had  been  affirmed  and  reaffirmed  by  this 
court  for  twelve  years  when  the  statute  here 
involved  was  enacted.  It  is  a  universal  rule 
of  construction,  without  an  exception,  that 
in  enacting  statutes,  the  legislature  will  be 
presumed  to  have  acted  with  reference  to  the 
construction  given  to  former  statutes  couched 
in  substantially  the  same  language,  and  that 
they  used  the  words  in  that  sense.  State  v. 
Swope,  7  Ind.  91 ;  Wiggens  v.  Keizer,  6  Ind. 
252;  Brosee  v.  State,  5  Ind.  75:  Bowman  v. 
Com.  3  Ind.  58;  Carrigus  v.  Parke  County 
Comrs.  89  Ind.  78 ;  Indianapolis,  B.  dt  W.  R. 
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Co,  T.  Vcvniain  County  Comrs.  89  Ind.  215; 
Endlich,  Interpretation  of  Statutes,  p.  12; 
Sutherland,  Stat.  Constr.  §  424,  p.  546. 

The  conclusion  that  the  legislature  meant 
by  the  words  **  final  and  conclusiye"'  only  that 
the  proceedings  should  thereby  be  placed 
beyond  indirect  or  collateral  attack,  and  that 
they  had  no  intention  to  deny  the  right  of 
appeal  by  thisit  language,  seems  to  me  to  be 
overwhelmingly  irresistible.  But  the  pre- 
vailing opinion  holds  that  the  duty  imposed 
upon  the  board  was  discretionary,  and  not 
judicial,  and  therefore  no  appeal  would  lie 
even  admitting  the  full  force  of  all  the  Ian- 

fuage  used  in  the  Orutenmeyer  Case,  supra, 
.nd  that  holdinjc  seems  chiefiy  to  rest  on  the 
use  of  the  word  **  mav''  in  the  statute,  instead 
of  the  word  "shall.**  I  am  wholly  unable 
to  agree  with  this  conclusion.  The  provision 
is  that "  then  it  shaU  be  the  duty  of  the  board, 
etc.  ...  to  consider  such  petition,  and 
hear  evidence  thereon,  and  thereupon,  within 
specified  limits,  .  .  .  may  fix  and  allow 
a  certain  sum,  etc."  Now  the  word  "shall" 
beinf  confessedly  imperative  and  mandatory 
applies  to  every  duty  imposed  on  the  board 
but  one,  and  that  one  is  fixing  and  allowing 
the  amount,  The  command  is,  shall  consider 
such  petition,  shall  hear  evidence  thereon, 
and  shall  keep  within  the  limits  of  the  evi- 
dence, and  shall  keep  within  the  limits  of  the 
maximum  amount  prescribed  in  the  statute, 
$1,500,  and  shall  keep  within  the  limits  of 
the  petition. 

Now  if  the  legislature  did  Intend  b^  the 
use  of  the  word  "may"  to  leave  it  discre- 
tionary with  the  board  whether  the  last  act, 
the  object  of  all  the  other  imperative  man- 
dates, should  be  left  purely  to  the  arbitrary 
will  of  the  board,  the  inquiry  naturally 
arises.  Why  are  all  the  preceding^ acts  made 
so  imperative  and  mandatory?  That  would 
be  a  useless  expenditure  of  force  and  au- 
thority, if  the  board  was  clothed  with  au- 
thority to  render  it  all  nugatory  and  idle. 
Such  a  construction  renders  the  section  con- 
tradictory and  inconsistent  with  itself,  and 
according  to  the  authorities  we  have  cited 
above,  on  interpretation  such  construction 
must  be  rejected  unless  in  view  of  the  whole 
act  the  language  compels  such  a  construc- 
tion. But  It  does  not.  It  is  easy  to  see  that 
the  framers  of  the  act,  and  the  legislature 
in  passing  it  had  the  one  leading  idea  of  com- 
pelling the  increase  of  judges'  salaries  in 
counties  falling  within  the  purview  of  the 
act  where  the  evidence  made  such  increase 
just  and  riffht.  It  would  be  absurd  in  the 
extreme  to  hold  that  the  legislature  intended 
that  though  the  evidence  showed  clearly  and 
conclusively  that  the  judges'  salaries  were 
not  adequate  compensation  for  their  services, 
and  that  all  the  duties  above  specified  were 
imperatively  required  of  the  board  to  leave  it 
to  the  discretion,  to  the  arbitrary  will  of  the 
board  whether  they  would  follow  and  be  gov- 
erned by  the  evidence  or  not.  We  do  not  have 
to  resort  to  the  rules  of  interpretation  to  reject 
such  a  construction,  because  it  is  manifestly 
against  the  whole  act  taken  together.  It  is 
settled  law  in  this  state  and  everywhere  else, 
I  believe,  where  our  system  of  jurisprudence 
prevails,  that  the  word  "  may"  should  be  con- 
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Btrued  as  meaning  **  shall"  where  public  in- 
terests and  rights  are  concerned,  and  where 
the  public  or  third  persons  have  a  claim  d€ 
jure  that  the  power  snail  be  exercised.  Naf>e 
V.  JNate^  7  Ind.  122 ;  Bansemer  v.  Mate,  IS 
Ind.  27 ;  Newcastle  A  A,  Twp,  Co.  v.  BeU,  S 
Blackf.  587;  3iadM(ni  v.  8mtth,  88  Ind.  502; 
Endlich,  Interpretotion  of  Statutes,  §  810; 
Sutherland,  Stat.  Constr.  §  461. 

The  petitioners,  beinff  freeholders  of  the 
county,  were  interested  m  the  administration 
of  iustice  in  the  county,  and  the  whole  popu- 
lation of  the  county  are  interested  that  faith- 
ful public  servants  sJiould  be  adequately 
compensated. 

I  therefore  conclude  that  the  duty  imposed 
by  this  statute  is  not  discretionary  and  di- 
rectory merely,  but  mandatory  and  impera- 
tive. It  would  follow  from  what  I  have  said 
that  the  duty  was  therefore  judicial  in  its 
character.  The  Grusenmeyer  Case,  supra,  di- 
rectly and  necessarily  decided  that  precise 
question  in  the  affirmative.  That  was  a  peti- 
tion to  the  board  to  incorporate  a  town  under 
the  statute  providing  that:  "Sec.  5.  The 
board  of  coiinty  commissioners  in  hearing 
such  application  shall  first  require  proof,  ei- 
ther by  afBdavit,  or  by  oral  examination  of 
witnesses  before  them,  that  said  survey,  map 
and  census  were  subject  to  examination  in 
the  manner  and  for  the  period  required  by 
section  three  of  this  act,  and  if  said  board 
be  satisfied  that  the  requirements  of  this  act 
have  been  fully  complied  with  they  shall 
then  make  an  order  declaring  that  such  ter- 
ritory shall,  with  the  assent  of  the  qualified 
voters  thereof,  as  hereinafter  provided,  be  an 
incorporated  town,  etc. "  This  provision  does 
not  impose  a  judicial  duty  nearly  as  un- 
doubted as  the  statute  involved  in  this  case, 
because  the  judicial  inquiry  is  confined  to  an 
inouiry  as  to  whether  the  preliminary  steps 
had  been  taken,  but  here  a  trial  of  a  question 
of  fact,  declared  and  alleged  in  the  petition 
to  exist,  is  required.  If  that  does  not  re- 
quire the  exercise  of  judicial  functions,  then 
there  is  no  such  thin^  in  this  state.  To  the 
same  efi^ect  is  White  County  Comrs,  v.  Karp, 
90  Ind. 286,  both  as  to  the  judicial  character  of 
the  inquiry  and  as  to  the  right  of  appeal.  In 
State  v.  Tippecanoe  County  (Mnrs, ,  supra,  thero 
was  a  decision  in  the  matter  of  a  petition  for 
the  purchase  of  a  toll  road,  the  parties  claim- 
ing to  be  aggrieved  by  the  final  action  of  the 
board,  and  it  was  held  that  such  action  waa 
judicial  and  that  the  ri^i^ht  of  appeal  existed. 
The  action  appealed  from  in  the  case  at  bar 
is  a  great  deal  more  judicial  in  its  character 
than  the  case  just  cited.  The  case  of  the 
Dayton  Oravel  Boad  Co.  v.  Tippecanoe  County 
Comrs,,  supra,  was  exactly  the  same  kind  of 
a  case  as  the  last  one,  and  from  the  same 
county,  and  involved  the  same  question,  and 
it  was  there  held  that  the  action  of  the  board 
on  the  petition  to  purchase  involved  judicial 
action  and  that  an  appeal  would  lie  there- 
from. 

And  I  might  go  on  almost  without  end» 
citing  similar  cases  in  this  court,  where  sim- 
ilar action  by  the  board  was  adjudged  to  in- 
volve judicial  action.  There  is  a  large  class 
of  cases,  I  admit,  before  county  boards  in- 
volving only  the  exercise  of  ministerial  or 
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administrative  authority.  Such  is  the  char- 
acter of  Farley  ▼.  Hamilton  Cuunty  Comrs, 
126  Ind.  468.  That  was  a  case  invofying  the 
action  of  the  board  in  directing;  that  certain 
animals  be  allowed  to  pasture  or  run  at  large 
on  the  unenclosed  lands  or  public  commons 
within  the  county.  It  was  there  said  :  **  The 
statute  requires  the  board  to  act,  and  to  di- 
rect by  an  order  entered  on  their  order  books, 
what  Kind  of  animals  shall  be  allowed  to 
pasture  or  run  at  large  on  the  unenclosed  land 
or  public  commons  within  the  bounds  of  any 
township  in  their  respective  counties.  They 
act,  however,  upon  their  own  motion.  No 
petition  is  needed  to  invoke  the  exercise  of 
the  power,  and  they  are  entirely  unrestricted 
as  to  the  time  and  manner  of  exercising  it. 
They  may  by  such  order  permit  all  animals 
to  run  at  large,  or  none,  and  they  may  at  any 
time  and  in  any  manner,  of  their  own  motion, 
change,  modify  or  revoke  the  order."  An 
order  for  the  sale  of  county  property  is  a 
ministerial  act,  calling  into  exercise  the  dis- 
cretionary powers  of  the  board,  from  which 
no  appeal  lies.  PlaiUr  v.  Elkhart  County 
Comrs,  supra. 

To  the  same  effect  is  Sims  v.  Monroe  County 
Comrs. ,  80  Ind.  40.  So,  too,  it  has  been  held 
Uiat  a  sale  of  railroad  stock  belonging  to  the 
county,  by  the  county  board,  is  not  a  decision 
within  the  general  statute  authorizing  an  ap- 
peal, is  the  exercise  of  a  discretionary  power 
conferred  on  the  commissioners,  from  which 
no  appeal  lies.  0' Boyle  v.  8/iannan,  80  Ind. 
169. 

I  might  extend  this  opinion,  already  too 
long,  in  citing  numerous  cases  of  the  same 
class,  where  it  has  been  held  that  the  powers 
invoked  and  exercised  were  of  a  ministerial 
or  administrative  character  and  therefore  rest- 
ing within  the  discretion  of  the  board,  from 
which  no  appeal  could  be  prosecuted.    It  is 


manifest  that  all  that  class  of  cases  can  have 
no  application  here  whatever. 

Before  I  can  conclude  in  favor  of  an  affirm* 
ance  of  the  ^ud^ment  below,  one  objection 
thereto  remains  to  be  considered.  It  is  con- 
tended by  the  appellant  that  the  act  is  In  con- 
flict with  the  22d  section  of  article  4,  of  the 
Constitution  of  the  state,  in  that  the  act  ift 
local  in  its  operation.  The  act  applies  to  all 
counties  in  the  state  where  there  is  a  city  of 
thirty  thousand  inhabitants.  In  cases  like 
this,  it  has  frequently  been  held  that  a  stat- 
ute is  not  in  conflict  with  this  section  of  the 
Constitution  if  "its  operation  should  be  the 
same  in  all  parts  of  the  state  under  the  same 
circumstances  and  conditions."  Groeseh  v. 
State,  42  Ind.  561 ;  State  v.  Eettz,  62  Ind.  159 } 
Combs  V.  State,  26  Ind.  98 ;  Anderson  v.  StaU, 
28  Ind.  22 ;  Eitel  v.  State,  83  Ind.  201 ;  CUm 
v.  StaU,  88  Ind.  418. 

It  has  been  suggested  that  there  are  other 
counties  in  the  state  where  the  necessary  serv- 
ices reouired  of  judges  make  them  as  much 
entitled  to  the  increase  as  those  counties  to 
which  this  act  applies  by  having  a  city  of 
thirty  thousand  inhabitants,  and  tliat  for  that 
reason  it  is  contended  that  the  act  before  ue 
is  unconstitutional.  That  question  was  de* 
cided  against  appellant  in  State  v.  ReitSf 
supra. 

Besides,  that  was  a  question  that  the  leff' 
islature  had  the  exclusive  right  to  decide 
and  their  decision  on  that  point  is  conclusive 
on  the  courta.  Qentile  v.  State,  29  Ind.  409 ; 
State  V.  Tucker,  46  Ind.  855 ;  KeUy  v.  StaU, 
92  Ind.  236 ;  Johnson  v.  Wells  County  Comrs, 
107  Ind.  15;  Wiley  yf,  Blufiton,  111  Ind.  152; 
EtansHUe  v.  StaU,  118  Ind.  426,  4  L.  R.  A. 
93. 

I  am  therefore  of  opinion  that  the  judg- 
ment ought  to  be  affirmed. 


MICHIGAN  SUPREME  COURT. 


William  HAMILTON 

e. 

DWELLING  HOUSE  INSURANCE  CO., 

Flff,  in  Err. 


(. 


.Mioh.. 


1.  A  Tendor  In  an  eylettng  eontraet 
of  sale  has  not  the  "sole  and  uncondi- 
tional ommerahip**  of  a  buildioff  which  Id 
described  as  **hto  dwelling"  within  the  meaning 
of  an  Insurance  policy. 

8.  Knowledfl^  of  an  ineorance  a^nt 
that  the  insored  had  made  aeontraet 
for  the  sale  of  the  property  estope  a  com- 
pany from  denying  that  he  had  the  ^'sole  and  un- 
oondltlonal  owneishlp**  required  by  policy. 

(January  28, 1804.) 


ERROR  to  the  Circuit  Court  for  Genesee 
County  to  review  a  judflrment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  upon 
a  policy  of  fire  insurance.    Retersed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hanehett*  Stark  ft  Hanehett, 
for  plaintiff  in  error: 

Upon  October  20,  1890,  and  thereafter  John 
W.  Shearer  was  in  possession  under  a  valid 
existing  contract  of  purchase  which  he  could 
enforce,  and  which  was  enforceable  against 
him.  Shearer  could  insure  as  the  uncondi- 
tional, absolute  and  sole  owner,  as  the  owner 
in  fee  simple,  while  Hamilton  was  only  the 
holder  of  the  legal  title  in  trust  for  Shearer, 
having  a  lien  thereon  for  an  amount  owing 
him.  Hamilton's  interest  was  not  uncondi- 
tional, it  was  a  conditional  ownership,  not  in- 
dividual  or  sole,  but  fiduciary,  or  dual. 

Morris  ▼.   Royt,  11    Mich.  9;  Converse  v. 


Nora.— Ttae  authorities  on  the  question  whether  I  how  far  an  undivided  interest  In  property  is  a  com- 


er not  a  yeodor  in  a  land  contract  can  be  held  to 
be  a  ^"sole  and  unconditional  owner**  for  the  pur- 
pose of  insurance  seem  to  be  all  dted  in  the  above 
case  either  In  opinion  or  briefS.  On  the  question 
23L.R.  A. 


plete  or  sole  ownership  for  Insurance  purposes* 
see  note  to  Beehe  v.  Ohio  FurmexB  Ins.  Ck).  (Mich.) 
18  L.  B.  A.  48L 


See  also  33  L.  R.  A.  258;  36  L.  R.  A.  374. 
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Blumrich,  14  Mich.  109,  90  Am.  Dec.  280; 
Clay  F.  dt  M.  Ins,  Go.  v.  Huron  Salt  <fc  Lum- 
ber Mfg,  Go,  31  Mich.  357;  Farmers  Mut.  F. 
Jn%,  Go.  of  8t,  Jofieph  County  ▼.  Fogelman,  85 
Mich.  482;  Dupreau  v.  Hibernia  I'M.  Go,  5  L. 
K.  A..  671,  76  Mich.  615. 

Very  clearly  then  John  W.  Shearer  was  the 
party  whose  ownership  and  interest  came  with- 
in the  description  and  condition  in  the  policy. 

Clay  F.  &  M.  Ins.  Go,  v.  Huron  Salt  S  Lum- 
ber Mfg.  Go.  supra, 

Hamilton,  then,  not  being  the  unconditional 
end  sole  owner,  cannot  enforce  this  policy. 

Messrs,  Durand  ft  Carton,  for  defendant 
in  error: 

Plaintiff  was  the  owner  in  fee  of  this  prop- 
erty. True,  there  was  an  outstaDding  con- 
tract for  the  sale  of  it  to  Mr.  Shearer,  but  Mr. 
Shearer  had  defaulted  in  his  payments  and  left 
the  city.  He  had  not  paid  nearly  as  much 
money  as  the  rent  of  the  property  would  have 
ftmounted  to  if  he  had  rented  it.  Mr.  Hamil- 
ton supposed  he  had  abandoned  it.  The  de- 
fendant's agent  went  to  Mr.  Hamilton  to  insure 
it  and  without  asking  a  single  question  in  re- 
lation to  the  title  except  as  he  says  to  see  if  Mr. 
Hamilton  still  had  enough  interest  in  the  prop- 
erty to  want  to  have  it  insured,  without  a 
single  false  statement  or  any  attempt  at  fraud 
on  the  part  of  Mr.  Hamilton,  and  for  the  pur- 
pose as  he  says  of  keeping  the  business  and 
obtaining  the  insurance,  he  took  the  risk  and 
issued  the  policy  sued  upon.  The  defendant 
enjoys  the  premium  money  and  keeps  it  and 
when  this  loss  occurred  attempts  to  defeat  the 
payment  of  the  loss  by  these  unmeritorious 
technicalities,  which  have  been  resorted  to. 

Unless  inquired  about  an  applicant  for  in- 
surance is  not  bound  to  state  the  exact  condi- 
tion of  his  title  and  a  mere  equitable  own- 
ership will  support  a  recital  of  ownership. 
The  failure  to  mention  incumbrances  if  not 
inquired  about  is  immaterial  where  the  appli- 
cation is  oral  and  no  deceit  is  practiced. 

Castner  v.  Farmers  Mut.  F.  Ins,  Go,  46 
Mich.  15;  Farmers  Mut.  F  Ins.  Go.  of  St.  Jo- 
seph County  V.  Fogelman,  35  Mich.  481; 
O'Brien  v.  Ohio  Ins,  Go.  52  Mich.  131; 
Tiefenthal  y.  Citizens  Mut.  F.  Ins.  Go,  53 
Mich.  306;  Quest  v.  Neto  Hampshire  F,  Ins, 
Go.  66  Mich.  98;  Hall  v.  Niagara  F.  Ins,  Go. 
18  L.  R.  A.  135,  93  Mich.  184. 

Boose  V.  PrescoU  Ins,  Co.  of  Boston,  11 L.  R. 
A.  340,  84  Mich.  809;  Hall  v.  Niagara  F 
Ins.  Go.  supra;  AMberg  v.  German  Ins.  Go. 
94  Mich.  259,  hold  that  the  Orst  and  im- 
portant question  is,  Did  the  insured  have  an 
insurable  interest  in  the  property  upon  which 
the  policy  was  issued?  If  so,  he  is  entitled  to 
recover,  no  matter  what  may  be  the  character 
of  his  interest,  unless  some  fraud  has  been 
practiced  or  false  statements  made  to  inquiries 
as  to  the  condition  of  the  title,  or  unless  the 
insurer  specifically  sets  out  in  the  policy  the 
particular  sort  of  title  which  must  exist  to  ren- 
der the  policy  valid.  If  this  is  not  done  the 
policy  isvahd.  The  duty  rests  upon  the  in- 
surance agent  to  inquire  about  the  character 
of  the  title  if  he  wisheato  know  about  it 

Hooker,  «7.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  being  the  owner  in  fee  simple  of 
22  L.  R.  A. 


lot  10,  block  B,  a  parcel  of  land  in  the  city 
of  Flint,  contracted  to  sell  the  same  to  John 
W.  Shearer  by  an  instrument  in  writing 
dated  June  16,  1888.  for  the  sum  of  $450. 
Shearer  took  possession  and  made  improve- 
ments, paid  $75  of  the  contract  price,  besides 
interest,  and  occupied  the  premises  at  the 
time  of  a  fire,  which  consumed  the  dwelling 
thereon.  The  plaintiff  had  previously  con- 
tracted the  premises  to  one  Giles,  who  had 
procured  insurance  upon  the  building  from 
defendant's  agent,  though  in  another  com- 
pany, which  insurance  was  payable  to  the 
plaintiff  as  his  interest  might  appear.  This 
insurance  being  about  to  expire,  Alffoe,  tlie 
agent,  called  upon  Hamilton,  the  plaintiff, 
to  see  if  he  wanted  to  keep  it  insured.  There 
was  nothing  to  show  that  Algoe  knew  any- 
thing about  the  Shearer  contract.  Algoe  tes- 
tified that  Hamilton  told  him  that  the  prop- 
erty was  his,  that  it  had  come  back  to  him 
from  Giles,  and  to  insure  it  in  his  (Hamil- 
ton's) name.  Hamilton  testified  that  he 
thought  that  he  told  Algoe  that  he  thought 
he  had  a  contract  out  with  some  people,  but 
they  had  not  been  in  the  place  for  a  long 
time,  and  he  thought  that  they  had  abandoned 
it,  and  he  would  have  the  policv  made  in 
his  own  name.  The  policy  was  dated  Octo- 
ber 20,  1890.  One  year's  interest  had  been 
paid  to  him  on  June  18,  1890,  and  a  like  pay- 
ment was  made  June  16,  1891,  by  Shearer, 
who  was  in  possession  all  of  the  time  after 
his  purchase.  The  fire  occurred  October  19, 
1891.  The  policy  was  a  **  Michigan  Stand- 
ard" policy,  and  contained  the  clause  In  re- 
lation to  sole  and  unconditional  ownership. 
This  policy  is  in  the  form  prescribed  by  the 
insurance  policy  commission  under  chapter 
137.  How.  Stat.  The  eighth  and  ninth  as- 
signments of  error  are  based  upon  the  refusal 
of  the  court  to  direct  a  verdict  for  the  defend- 
ant, upon  the  ground  that  the  policy  was 
void,  ab  initio  because  plaintiff's  interest  in 
the  premises  was  a  conditional,  and  not  a 
sole,  ownership. 

An  elaborate  and  forcible  argument  is  made 
bv  appellant's  counsel,  based  upon  the  de- 
cision of  this  court  in  tlie  case  of  Clay  F. 
db  M.  Ins.  Go,  V.  Huron  Sail  db  Lumber  Mfg. 
Go. ,  31  Mich.  346.  In  this  case  the  insurance 
company  was  sued  upon  a  policy  issued  to 
the  plaintiff.  This  policy  described  the 
property  insured  as  ''their  one-story  frame 
salt  block,"  etc.  It  also  co-^'ained  the  fol- 
lowing, viz.  :  "If  the  assurea  is  not  the  sole 
and  unconditional  owner  of  the  property  in- 
sured or  (if  said  property  be  a  building)  of 
the  land  on  which  such  building  stands,  by 
a  sole,  unconditional,  and  entire  ownership 
and  title,  and  if  not  so  expressed  in  the  writ- 
ten portion  of  the  policy,  then,  and  in  every 
such  case,  the  policy  shall  be  void."  The 
company  defended  upon  the  ground  that  when 
the  policy  was  issued  the  nlaintiff  was  not 
the  entire,  sole,  and  unconditional  owner  of 
the  property  insured  ;  also  that  the  interest  of 
the  plaintiff  was  not  expressed  in  the  written  ^ 
portion  of  the  policv,  whereby  thev  claim 
the  policy  to  be  void  ab  initio.  This  was 
upon  the*claim  that  at  the  time  the  policy 
was  issued  the  premises  were  occupied  by  a 
vendee,  who  was  the  equitable  owner  under 
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«  land  contract  from  plaintiff,  fully  .'paid ; 
And  the  plaintiff  had  no  interest  in  the  prem- 
iaea,  except  that  of  trustee  of  the  naked  legal 
title.  Proof  of  these  facts  being  excluded, 
the  case  was  reyersed  bj  this  court,  which 
held  that  the  clause  describing  the  property 
conyeyed  no  other  idea  than  that  of  complete 
ownership  by  the  insured,  by  a  sole,  uncoif- 
dltional,  ana  entire  ownership  and  title ;  that 
the  proof  offered  would  haye  shown  Babcock 
(the  yendee)  to  haye  had  such  a  title  as 
would  haye  warranted  the  statement  in  the 
policy  that  the  property  belonged  to  him; 
and  that  the  plaintiffs  could  not  be  said  to 
hold  by  a  sole,  unconditional,  and  entire 
ownersnip  and  title  when  another  has  so  com- 
plete a  right  and  interest  that  he  might  be 
rightly  considered  an  owner.  The  opinion 
aods:  ^  The  point  appears  too  clear  to  justify 
elaborate  discussion. "  It  is  further  said  that 
each  could  not  haye  an  absolute  interest  held 
by  a  sole,  unconditional,  and  entire  owner- 
ship and  title.  Counsel  contends  that  this 
case  lays  down  the  doctrine  that  a  yendee 
under  a  land  contract  may,  under  a  policy 
similar  to  the  Michigan  policy,  safely  per- 
mit himself  to  be  described  as  owner,  so  long 
as  he  makes  no  misrepresentations  concern- 
ing the  condition  of  the  legal  title,  or  of  his 
interest.  Ue  strengthens  his  position  by  ref- 
erence to  seyeral  authorities  which  support 
the  proposition  that  a  yendor  in  a  land  con- 
tract cannot  bo  said  to  be  the  sole  and  un- 
conditional owner  of  the  property  contracted. 
MorrU  y.  Hcyt,  11  Mich.  9 ;  GonverBe  y.  Btum- 
rich,  14  Mich.  109,  90  Am.  Dec.  280;  Clay 
F,  d  M,  Im,  Oo.  y.  Euron  Salt  A  Lumber 
Mfg,  Co.  81  Mich.  857 ;  Farmen  Mat.  K  Ins, 
Oo.  of  St.  Joseph  County  y.  Fogetmokn^  85  Mich. 
482 ;  Dupreau  y.  Hibemia  I'M.  Co.  76  Mich. 
«15,  5  L.  R.  A.  671 ;  Hough  y.  City  F.  Ins. 
Oo.  29  Conn.  10,  76  Am.  Dec.  581. 

In  Farmen  Mut.  F,  Im.  Co.  y.  Fogelman, 
mipra,  it  was  held  that  a  yendee  had  such  an 
interest,   though  the  contract  was  only  in 


part  performed  by Jiim,  as  would  support  a 
policy  issued  to  him  upon  the  express  rep- 
resentation that  he  was  owner.  He  made  no 
misrepresentation  as  to  the  condition  of  the 
title,  and  the  agent  did  not  inquire.  The 
court  said  that  **he  was  the  owner  by  equi 
table  title,  and  the  destruction  was  his  risk, 
Nobody  was  under  obligation  to  rebuild  for 
him,  and  he  could  protect  himself  only  by 
insurance. "  It  does  not  appear  whether  the 
clause  inyolyed  here  was  a  part  of  the  policy 
or  not.  But  in  Dupreau  y.  Eibernia  Ins. 
Oo.,  76  Mich.  615,  6  L.  R.  A.  671,  the  case 
arose  upon  the  standard  Michigan  policy, 
which  does  contain  it.  The  case  was  in  other 
respects  similar  to  the  Fogelman  Case,  and 
the  court  said  :  **  He  was  in  actual  possession 
at  the  time  of  taking  the  policy  and  equit- 
ably the  owner  in  fee ;  and  we  think  he  may 
be  said  at  that  time  to  haye  been  the  entire, 
unconditional,  and  sole  owner,  within  the 
meaning  of  the  policy."  We  may  therefore 
agree  with  counsel  that  a  yendee  is,  by  these 
•decisions,  an  owner  under  this  clause,  though 
the  yendor  may  hold  the  legal  title  to  in- 
jure performance  of  the  contract.  And  it 
would  seem  to  logically  follow  that  the 
▼endor  is  not  such  owner,  and  our  attention 
8SL.R.A. 


is  not  called  to  any  case  where  the  yendor  has 
been  held  to  be  such. 

There  are,  howeyer,  two  decisions  not  cited 
by  counsel  for  either  party  which  should  be 
discussed  in  connection  with  thi««  case.  The 
first  is  the  case  of  Hoow  y.  Prefeott  Ins,  Co. 
of  Boston,  84  Mich.  809,  11  L.  R.  A."  840. 
Margaret  Hoose,  the  owner,  conyeyed  the 
land  by  deed  to  Morgan,  to  secure  $2,000, 
taking  back  a  contract  whereby  he  agreed  to 
reconyey  on  payment  of  that  sum  with  in- 
terest. Two  yean  later  she  insured  it  as  her 
property.  Subsequently  she  surrendered  her 
contract  to  Morgan,  who  at  the  same  time 
executed  a  similar  one  to  her  daughter,  Mag- 
gie Hooee,  who  at  the  same  time  took  an  as- 
signment of  the  policy  of  insurance  from  her 
mother,  with  the  consent  of  the  agent  of  the 
company.  It  was  claimed  by  the  company 
that  the  policy  was  yoid,  because  Marf^aret 
Hoose  was  not  the  sole  and  unconditional 
owner  of  the  building,  at  the  time  she  pro- 
cured the  insurance.  The  policy  read  as  fol- 
lows,  yiz. :  **  Insure  Mrs.  Margaret  Hoose  to 
the  amount  of  one  thousand  dollars  on  the 
two-story  building,"  etc.  The  court  held 
that  in  construing  the  clause  referred  to  the 
whole  policy  should  be  taken  together;  that 
the  object  sought  by  the  insured  was  to  ob« 
tain  indemnity  against  loss  of  her  interest. 
If  the  company,  which  made  the  policy  upon 
a  yerbal  application,  desired  to  know  what 
interest  it  was  insuring,  it  should  hdye  stated 
it  in  that  part  of  the  i>olicy  pertaining;  to 
the  risk.  It  was  the  intention  of  the  parties 
to  issue  a  yalid  and  binding  contract  of  in- 
surance, yalid  and  binding  from  the  time  of 
acceptance  of  the  same  by  the  assured,  and 
the  court  said  that,  **  to  giye  any  reasonable 
force  and  effect  to  this  clause  of  the  policy, 
it  can  only  be  held  to  apply  to  such  changes 
as  arise  after  the  policy  has  been  deliyered 
and  accepted,  in  the  ownership  of  the  prop- 
erty, and  not  to  an  existing  state  or  condition 
of  the  property  at  the  time  the  policy  was  is- 
sued. It  looks  to  the  future  for  protection 
of  the  insurer,  and  not  to  the  present,  only 
so  far  as  the  preceding  portion 'of  the  policy 
is  yiolated  by  a  misstatement  or  concealment 
of  any  fact  material  to  the  risk. "  The  court 
remarks  upon  the  fact  that  the  policy  was  is- 
sued without  stating  in  the  policy  what  her 
interest  was,  and  holds  that  under  the  policy, 
construed  with  the  proofs  in  the  case,  the  de- 
fendant must  haye  understood  the  condition 
of  the  title,  and  intended  to  insure  whateyer 
interest  Mrs.  Hoose  had.  It  may  be  suggested 
in  passing  that  Mrs.  Hoose  was  at  the  time 
of  insuring  either  a  mortgagor  or  a  yendee 
under  the  land  contract  and,  in  either  eyent, 
under  the  decisions  hereinbefore  cited,  might 
haye  been  held  to  be  the  owner  of  the  prem- 
ises. The  other  case  referred  to  is  Hall  y. 
Niagara  F.  Ins.  Co.,  98  Mich.  184,  18  L.  R. 
A.  135.  The  policy  was  issued  to  **  J.  C. 
Hough  on  his  two-story  frame  dwelling.  It 
was  a  Michigan  standard  policy,  made  upon 
an  oral  application.  At  the  time  it  was  is- 
sued. Hough  held  as  purchaser  under  a  land 
contract,  the  price  being  partly  paid.  S(x>a 
after,  Hough  contracted  in  writing  to  sell 
the  building  insured,  with  a  part  of  the 
premises  upon  which  it  stood,   to  Steyens, 
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giving  him  possession.  Still  later,  Hough 
assigned  his  interest  and  the  policy  to  Hall, 
And  the  agent  of  the  company  assented  to  the 
indorsement  that  the  policy  should  be  paid 
to  Hall.  In  July,  1890,  a  few  months  after 
the  aisignment  mentioned,  Stevens  was  given 
notice  to  quit  the  premises,  and  that  the  con- 
tract was  aeclared  void,  and  the  court  finds 
that  Stevens*  contract  was  void,  and  that  he 
was  a  tenant  holding  over  without  permis- 
sion. So  that  in  this  case,  like  the  other, 
the  plaintiff's  assignor  was,  not  onlv  when 
the  policy  was  issued,  but  at  the  time  the 
Action  was  brought,  a  vendee  under  a  land 
contract,  who,  as  the  court  expressly  states 
(page  189,  98  Mich,  and,  pa^e  139,  8  L.  H. 
A.)  had  such  an  interest  in  the  property  in- 
sured as  would  support  the  recitation  in  the 
policy  that  it  covered  **hia  two- story  frame 
dwelling. "  This  clearly  was  within  the  rule 
of  the  cases  cited. 

The  differences  between  the  Boom  Cam  and 
the  present  one  are :  (1)  That  in  the  former 
the  premises  were  described  as  "the  dwell- 
ing;^ in  this  case,  ''his  dwelling."  (2) 
That  in  the  Hooh  Que  the  policy  issued  to 
the  owner,  i.  e,  the  mortgagor  or  vendee, 
while  in  this  case  it  issued  to  the  vendor  in 
an  existing  contract  of  sale.  The  HaU  Ccue 
differed  from  this  in  the  latter  particular 
only.  It  follows  that  the  HaU  Ckue  differed 
from  the,Ed(m  Ckue  in  the  first  particular. 
The  Hbose  Cam,  then,  has  not  ffone  so  far  as 
to  hold  that  the  clause  in  question  must  nec- 
essarily have  the  construction  given  in  all 
cases,  but  only  where  the  circumstances  show 
that  the  parties  mutually  intended  to  insure 
the  interest  of  the  applicant,  whatever  it  may 
be ;  and,  if  the  HaU  Que  seems  to  go  further, 
it  is  upon  the  authority  of  the  Hoaee  Que, 


which  was  supposed  to  involve  "precisely 
the  same  question. "  But  we  think  the  BaU 
Case  does  not  go  to  the  extent  contended  for 
here,  for  it  lays  stress  upon  the  fact  that  the 
insured  had  such  an  insurable  interest  as  war- 
ranted the  statement  that  it  was  his  dwell- 
i;ig.  By  the  express  terms  of  this  policy  the 
company  undertook  to  insure,  not "  the  dwell- 
ing,^ but  ''his  dwelling."  At  the  time  it 
was  issued  the  plaintiff  was  not  such  owner 
as  would  support  the  statement  that  it  was 
his,  under  a  policy  that  was  to  be  void  if  he 
was  not  the  sole  and  unconditional  owner. 
The  circumstances  in  the  light  of  which  the 
policy  was  to  be  construed  do  not  justify  ua 
in  sayinfl^  that  it  was  the  intention  of  the  in 
surer  to  insure  such  interest  as  the  applicant 
might  have.  Under  such  a  clause  an  insurer 
would  have  a  right  to  understand  that  it  was 
insuring  the  one  who  was  the  owner,  not  of 
an  interest  of  some  sort  or  other,  such  as  that 
of  a  mortgage,  but  of  the  sole  and  unoon> 
ditional  title ;  and  in  such  case  it  is  a  rea- 
sonable construction  to  say  that  the  clause 
in  question  would  refer  to  the  existing  con- 
dition of  the  title,  and  not  alone  to  sub- 
sequent chanfl;e8.  But  under  the  proofs  it 
was  a  question  for  the  Jury  to  determine 
whether  the  agent  of  the  company  insured 
the  property  understanding  .that  the  olain- 
*\4r  ^had  a  land  contract  out,"  as  testioed  by 


tiff 


him.  There  is  no  reason  why  his  interest  was 
not  insurable,  and  if  it  was  done  understand- 
ingljr  by  the  company  it  is  estopped  from 
denying  its  liability,  under  the  settled  law 
of  this  state. 

Ths  Judgment  tdiU  be  revereed,  and  a  new 
trial  ordered. 

The  other  Justices  concurred. 
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1.   A  ehargre  to  a  oonsipieo  of  $1  per 

day  after  three  days  for  every  oar  remalninff 


unloaded  after  notioe  of  arrival  is  not  unreason- 
able. 
8.   A  reasonable  cbarire  for  improper 
delay  in  imlitailifig  cam  is  not  one  for 

transportation,  8tora«re,  or  delivery  of  freifflit 
within  Ya.  Code  1887,  U  1802,  1208,  which  provide 
that  no  charR«  other  than  that  provided  by  law 
shall  be  made. 

iLaeyand  Hintom  J  J.,  dissent.) 


JXOTB.— Right  of  a  raUroad  eompamy  to  make  a 
charge  for  detentUm  of  tts  ears  by  eomignees— 
**d«murraijF6." 

This  important  question  has  rarely  been  consid- 
ered in  the  iftate  oourts  of  Ust  resort,  and  has  never 
been  decided  in  the  Sapreme  Ck>urt  or  the  United 
States.  In  England  maritime  demurrage  has  been 
held  only  to  be  chargeable  where  the  bill  of  lading 
or  other  contract  provides  for  such  a  charge.  The 
reason  for  such  a  rule  is  not  apparent,  for  the 
charge  (whether  by  a  marine  or  land  carrier)  is 
made  for  an  unreasonable  detention  of  the  carrier^s 
vebiole  not  contemplated  by  the  parties  at  the  time 
of  making  the  contract,  and  arising  entirely  from 
the  neglect  of  the  consignee  to  unload  the  vehicle. 
Recognizing  the  want  of  soundness  of  the  English 
rule  with  regard  to  marine  demurrage  the  courts 
of  the  United  States  have  repeatedly  declined  to 
22  L.  R.  A. 

See  also  36  L.  R.  A.  850. 


follow  the  English  rule  and  have  enunciated  the 
doctrine  that  marine  demurrage  may  be  collected 
even  though  not  provided  for  in  the  contract. 
Huntley  v.  Dows,  66  Barb.  810:  Hawgood  v.  1810 
Tons  of  Coal.  21  Fed.  Rep.  681:  The  M.  &  Bacon  v. 
Brie  ft  W.  Transp.  Go.  8  Fed.  Rep.  844. 

In  some  Jurisdictions,  however,  the  English  rule 
has  been  adopted,  as  in  Massachusetts,  by  the  de- 
cision of  Gage  V.  Morse,  12  Allen,  410, 90  Am.  Dec 
166.  But  when  the  same  court  In  Miller  v.  Mans- 
field, 112  Mass.  260,  came  to  consider  the  right  of  a 
railroad  carrier  to  make  such  a  charge  of  $2  per 
day  after  twenty-f our  hours  the  difBcultiee  of  the 
situation  arising  from  the  ruling  in  Gage  v.  Morse* 
mrxrOf  may  have  been  seen  by  the  court,  for  Id 
Miller  v.  Mansfield,  the  court  enforced  the  charge* 
although  there  was  no  mention  of  such  a  charge  in 
the  bill  of  lading.   The  court  reached  this  conolo- 
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(January  11, 1804.)  \ 

ERROR  to  the  Circuit  Court  for  Roanoke 
County  to  review  a  judgment  in  favor  of 
plaintiflfB  in  an  action  brought  to  recover 
back  money  which  had  been  paid  to  defend- 
ant, in  accordance  with  a  charge  made  for  the 
detention  of  railroad  cars  beyond  the  period 
allowed  by  the  rules  of  the  company.  Be- 
v&ned. 

The  company  had  made  a  rule,  of  which 
plaintiffs  had  notice,  that  a  charge  of  $1  per 
car  per  day  would  bis  made  for  every  deten- 
tion of  a  car  for  the  purpose  of  loading  or 
unloading  beyond  seventy-two  hours  from  the 
time  that  the  car  was  placed  at  the  disposal 
of  the  shipper  or  consignee,  as  the  case  might 
be.  Plaintiffs  paid  the  charges  and  then 
sued  to  recover  back  the  money  so  paid  on 
the  ground  that  the  charges  were  void  under 
the  Virginia  Code  of  1887,  sections  1202, 
1208.  Section  1202  related  to  rates  of  toll  on 
railroads  and  fixed  the  maximum  charges  for 


certain  specified  classes  of  freight  and  pro- 
vided that  for  the  weighing,  storage,  and  de- 
livery of  articles  at  any  depot  or  warehouse 
of  the  company,  a  charge  may  also  be  made 
not  exceeding 'the  ordinliry  warehouse  rate» 
charged  in  the  city  or  town  in  which,  or  near- 
est  to  which,  the  depot  or  warehouse  is  sit- 
uated. Section  1203  was  as  follows :  **  What 
charges  are  prohibited.  It  shall  not  be  law- 
ful for  any  railroad  company,  or  its  agent,  to 
charge  or  receive  any  fee  or  commissions  other 
than  the  regular  transportation  fees,  storage, 
and  other  charges  auUiorized  by  law,  for 
manifesting,  receiving,  or  shipping  gooda 
or  other  articles  for  transportation  on  such 
railroad.  Any  railroad  company,  or  it» 
agent,  violating  this  Wtion  shall  forfeit 
$100.  Nothing  in  this  section  shall  be  con- 
strued to  prevent  any  railroad  company  from 
charging  such  fees  and  commissions  other 
than  the  regular  transportation  fees  for  mani- 
festing, receiving,  or  shipping  goods  or  other 
articles  for  transportation  on  such  roads,  at 


•ion  by  reading  Into  the  contract  a  ireneral  rule  of 
the  railroad  company  known  to  the  oonsiffnees. 

It  would  seem  probable  that  the  English  rule  of 
permitting  maritime  demurrage  only  where  the 
contract  so  provides  has  caused  all  the  confusion 
which  has  arisen  in  the  United«,8tate8  with  regard 
to  the  subject  of  similar  charges  by  railroad  car- 
riers. One  of  the  early  cases  is  Chicago  ft  M .  W.  R. 
Co.  V.  Jenkins,  106  HI.  688,  in  which  it  was  held  that 
a  Hen  for  demurrage  did  not  attach  in  the  case  of 
»i broad  carriers,  unless  by  contract.  A  careful  ex- 
amination of  tills  decision  wiU  show  that  the  ex- 
tent of  the  decision  is  limited  to  the  proposition 
that  no  Hen  exists  upon  the  goods  for  the  amount 
of  such  charges.  Another  early  ease  is  Burlington 
ft  M.  R.  R.  Co.  V.  Chicago  Lumber  Co.,  16  Neb.  a9Q, 
in  which  the  Illinois  case  just  referred  to  is  followed 
as  authority  without  any  attempt  whatever  at  ar- 
gument on  the  question  of  demurrage.  The  Illi- 
nois and  Nebraska  cases  therefore  hold  that  no  lien 
for  demurrage  charges  can  be  created  in  favor  of 
airallroad  carrier  unles8*by  a  contract,  and  to  that 
extent  these  cases  are  in  conflict  with  the  later  de- 
cisions. 

The  case  of  Crommelln  v.  New  York  ft  H.  R.  Co., 
4  Keyes,  90,  is  another  case  where  the  question  is 
considered  whether  a  lien  is  created  for  demurrage 
charges;  but  this  cnse  only  decides  that  there  is  no 
lien  and  does  not  decide  the  question  of  the  right 
to  demurrage. 

Coming  now  to  the  recent  cases,  we  find  the  fol- 
lowing decisiona: 

In  Miller  v.  Georgia  R.  ft  Bkg.  Co.  (88  Ga.  663,  18 
L.  R.  A.  828),  decided  by  the  supreme  court  of 
Georgia,  December  7, 1801,  the  right  of  a  railroad 
company  to  adopt  and  enforce  a  rule  making  a 
charge  of  $1  per  day  for  car  after  forty-eight 
hours  was  affirmed  where  such  rule  was  known  to 
the  carriers*  customers  before  the  shipments  were 
made.  In  that  case  Simmons,  J.,  said:  **The  need 
of  regulations  of  the  kind  in  question  is  well  Olus- 
trated  by  the  evidence  In  this  case.  The  general 
manager  of  the  plaintiff  testifled  that,  before  this 
rule  was  adopted,  consignees  were  often  dilatory 
in  removing  freight  from  the  cars  In  which  it  was 
shipped,  and  *the  cars  were  detained  day  after  day, 
and  days  lengthened  into  weeks,  until  our  trans- 
portation work  was  subjected  to  immeasureable 
embarrassment.  The  transportation  of  the  com- 
pany was  weU-nigh  paralyzed,^not  for  lack  of 
oars,  for  we  had  plenty,  but  because  our  cars  were 
eon  verted  into  warehouses.  The  trouble  grew,  and 
finally  culminated  in  a  threatened  blockage 
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throughout  the  country.  It  has  been  a  part  of  our 
experience  to  be  threatened  with  suit  by  the  ship- 
per for  not  moving  the  freight  promptly.  We  are 
supposed  to  always  have  cars  ready  to  transport 
any  freight  that  is  offered.  We  endeavor  to  make 
proper  arrangements  to  do  so:  but  the  trouble  was 
that,  when  A  had  freight  to  ship,  B  had  our  cars, 
and  we  could  not  get  them.*  ** 

In  Kentucky  Wagon  Mfg.  Co.  v.  Louisville  ft  N. 
R.  Co.,  11  Ry.  ft  Corp.  L.  J.  40,  decided  by  Judge 
Toney  in  the  Louisville  law  and  equity  court,  De- 
cember 20,  1891,  a  rule  was  upheld  as  reasonable 
making  a  charge  of  $1  per  day  per'  car  after  the- 
lapse  of  forty-eight  hours.  In  the  course  of  hia 
able  opinion  Judge  Toney  said:  ^'Promptness,  uni- 
formity, and  safety  in  the  railroad  traffic  business  of 
the  country  can  only  be  secured  by  the  adoption 
and  strict  enforcement  by  railroad  companies  of 
uniform  and  reasonable  rules  and  regulations^ 
which  shall  be  binding  upon  aU  shippen  and  con» 
signees  alike  with  reference  to  the  reception,  trans- 
portation, and  deUvery  of  freight.** 

Several  unreported  cases  are  to  the  same  effect,. 
Thus:— 

In  Chioiigo,  M.  ft  St  P.  R.  Co.  v.  Pioneer  Fuel  Co^ 
the  district  court  of  Woodbury  county,  Iowa,  clo- 
dded by  opinion  of  Judge  Van  Wagenen  January, 
1802,  that  a  general  rule  making  demurrage  charges 
may  be  adopted  and  enforced  by  a  railroad  carrier. 

In  Union  Pacific,  D.  ft  C  R.  Co.  v.  Cooke,  March 
26, 1802,  the  district  court  of  Arapahoe  county.  Col* 
orado,  by  Judge  Amos  J.  Rising,  held: 

L  That  the  railroad  companies  have  the  right  to 
adopt  and  enforce  any  reasonable  rule. 

2.  That  a  rule  allowing  forty-eight  hours  in  which 
to  unload  is  not  unreasonable. 

&  That  $2  per  car  per  day  is  a  reasonable  charge.. 

4.  That  it  is  not  perceived  upon  what  principle- 
the  reasonableness  of  the  rule  can  be  affected  from 
the  fact  that  the  defendant  was  not  consulted  ia 
framing  these  rules. 

6.  That  the  evidence  shows  that  the  regulation 
complained  of  was  weU  known  to  the  defendant 
beforehand,  and  it  was  immaterial  whether  the  con» 
signee  had  notice  or  not;  and 

6.  That  the  regulation  is  operative  whether  indi- 
cated upon  bills  of  lading  or  not. 

In  Ohio  ft  M.  R.  Co.  v.  Bannon  (June  20, 1882,  in 
the  Common  Pleas  Court  of  Louisville,  Ky.)  Judge 
Emmet  Field  held  that  a  rule  of  the  railway  com- 
pany making  a  charge  for  the  detention  of  cars  by 
consignees  after  forty-eight  hours  is  reasonable^ 
and  the  rule  was  accordingly  enforced. 
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intermediate  points  thereon,  between  what 
are  known  as  the  regular  depots,  as  may  be 
agreed  on  between  the  shipper  and  such  com- 
pany." 

Mr,  Thomas  J,  Kirkpatriok*  for  plain- 
tiff in  error : 

It  is  well  recoprnized  now  that  these  are 
not  demurrage  charges  in  the  maritime  sense, 
but  are  charges  for  the  use  and  detention  of 
cars  which  have  been  loaded  by  the  shipper 
under  a  contract  that  they  should  be  unloaaed 
ibv  the  consignee,  a  reasonable  time  being 
.allowed  to  the  shipper  for  loading  and  to  the 
•consignee  for  unloading.  The  railroad  com- 
pany claims  the  right  to  make  a  reasonable 
charge  for  the  use  of  its  property,  cars,  and 
tracks,  beyond  such  reasonable  time. 

MiUer  v.  Georgia  R.  db  Bkg.  Co.  18  L.  R.  A. 
823,  88  Ga.  568,  60  Am.  &  £ng.  R.  R.  Gas. 
80. 

Unless  such  rules  and  regulations  as  these 
are  adopted  and  enforced  the  railroad  com- 
panies will  be  unable  at  the  busy  seasons  of 
the  year  to  furnish  transportation  to  the  pub- 
lic as  freely  and  promptly  as  the  public  de- 
mands.   Railroad  companies  have  a  right  to 


adopt  such  rules  and  regulations  as  are  rea 
sonable   and   necessary   for  the  convenient 
transaction  of  business  between  the  railroad 
companies  and  those  dealing  with  them  ei> 
ther  as  passengers  or  shippers. 

Norfolk  dkW.B,Go,  v.  Irvine,  84  Va.  554 ; 
Norfolk  A  W.  R,  Co.  v.  TFy«w,  82  Va.  260. 

Sections  1202  and  1208  of  the  Code  do  not 
apply  to  the  case  in  hand. 

Me89r%,  Waits,  Robertson  &  Bobort- 
son«  also  for  plaintiff  in  error : 

A  common  carrier  may  make  reasonable 
rules  and  regulations  for  the  convenient  trans- 
action of  business  between  himself  and  those 
dealing  with  him,  either  as  passengers  or 
shippers. 

'Wheeler,  Modem  Law  of  Carriers,  180; 
Norfolk  d  W.  R  Co.  y.  Irvine,  84  Va.  658 ; 
Norfolk  A  W.  R.  Co.  v.  Wyior,  82  Va.  250, 
Stephen  v.  Smith,  2a  Vt.  i«0;  8taU  v.  OoM, 
53  Me.  279 ;  Crocker  v.  New  London,  W.  <ft 
P.  R.  Co.  24  Conn.  249 ;  State  v.  ChoHn,  7 
Iowa,  204 ;  Sidman  v.  Richmond  <ft  D.  R.  Co. 
2  Inters.  Com.  Rep.  766 ;  Swan  v.  Manchester 
d  L.  Railroad,  m  Mass.  116,  42  Am.  Rep. 
482. 


[n  Milwaukee,  L.  8.  ft  W.  R.  Go.  v.  Lynch  (Octo- 
ber 15,  18912,  in  tbe  circuit  court  of  Oneida  county, 
WiflooDsia,  and  unreported),  a  demurra^  charge 
After  a  certain  time  limit  of  9S&  for  ten  days  was 
held  reasonable  and  enforced. 

In  Golf  V.  Old  Colony  B.  Co.  (January  19, 188B,  in 
the  sizth  district  court  of  Rhode  Island),  the  court 
4iffirmed  the  railroad  company^s  right  to  hold  the 
freight  for  demurrage  charges  and  gave  judgment 
for  the  railroad  company  accordingly. 

It  will  be  seen  that  the  recent  course  of  decision 
lias  been  uniform  in  enf orcmg  a  reasonable  regu- 
lation of  the  railroad  carrier  making  a  reasonable 
charge  for  the  unreasonable  detention  of  its  cars 
by  consignees,  when  by  custom  or  contract  the 
•consignees  were  to  unload  the  goods.  That  such  a 
rule  or  regulation  is  not  only  manifest  justice  to 
the  railroad  carriers,  but  is  of  the  highest  public 
Importance,  can  be  denied  neither  upon  principle 
•nor  authority. 

Bven  the  railroad  commisrioners  of  some  of  the 
states  where  the  trend  of  legislation  is  very  hostile 
to  railroad  companies  have  repeatedly  reoogrnised 
the  importance  to  the  public  of  the  rule  laid  down 
in  the  recent  cases  on  the  subject  of  demurrage. 
For  instance  in  the  case  of  Davis  v.  Missouri,  K.  ft 
TT.  R.  Co.,  Kansas  Railroad  Oommissloners*  Report 
for  1801,  p.  n,  the  railroad  oommlasioners  of  Kansas 
declined  to  interfere  by  recommendation  with  a 
demurrage  charge  of  $1  per  day  per  car  on  every 
car  detained  by  a  consignee  in  excess  of  three  days. 

And  in  Rothschild  v.  Chicago  ft  N.  W.  R.  Co.,  Iowa 
Bailroad  Commissioners*  report  for  1887,  p.  783,  the 
railroad  commissioners  of  Iowa  decided  that  under 
the  great  demand  for  oars  then  existing,  a  rule 
making  charge  of  $8  p«3r  day  per  car  after  twenty- 
four  hours  was  reasonable.  In  tbe  course  of  the 
opinion  the  commieslc  ners  said:  ^The  demand  for 
ears  upon  the  Chicago  ft  North  Western  Railroad 
Company  Is  unprecedented  and  many  of  thehr  cus- 
tomers are  facing  flnancial  dishonor,  simply  be- 
cause this  company  is  unable  to  furnish  them  cars. 
This  affects  business  men,  farmers,  and  all  classes 
seriously.  In  view  of  the  situation,  the  determina- 
tion of  the  question  of  demurrage  by  this  board 
occurs  under  circumstances  that  are  not  especially 
favorable  to  the  complainants.  It  is  a  matter  of 
judgment  how  long  a  consignee  should  be  allowed 
the  use  of  a  car  without  paymenL  As  stated  be. 
fore,  the  demand  for  cars  should  be  an  element  in 
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I  Its  determination.  The  case  before  them  Is  prob- 
ably extreme.    Under  conditions  stated  they  be- 

!  lieve  that  twenty-four  hours  after  the  car  has  been 
placed  in  an  accessible  position  and  the  consignee 
notifled  is  a  reasonable  time  for  unloading.  They 
are  of  the  opinion  that  payment  for  the  use  of  the 
car  (they  do  not  like  the  term  ^demurrage*),  should 
begin  after  that  time.  The  amount  charged,  $8  per 
day,  is  not  one  third  they  would  have  earned  oould 
they  have  been  In  service.** 

The  railroad  commissioners  of  Kansas  issued  a 
circular  dated  July  7, 1891,  to  the  general  managers 
of  the  Kansas  railroads  (see  Kansas  Railroad  Com- 
missioners* Report  1891,  p.  80,  In  which  appears  the 
following  reoommendation: 

''Distribution  and  Apportionment  of  Oars  among 

Shippers. 

•HJircuhirNcS. 

'^Topeka,  Kan.  July  7, 189L 
'To  General  Managers:— 

*'In  view  of  the  present  flattering  prospect  for 
abundant  orops  of  farm  piOduoe  In  Kansas,  and  as 
a  means  to  avoid  the  possibility  of  a  shortage  Ui 
transportation  facilities,  the  commission  desires  to 
respectfully  Impress  upon  you  the  importance  of  a 
thorough  and  uniform  system  for  the  apportion- 
ment and  distribution  of  cars  among  the  several 
sttttions  and  shippers  along  the  line  of  your  road. 
As  a  means  to  this  end  we  beg  leave  to  submit  the 
following  suggestions,  and  ask  if  they  meet  with 
your  approval,  that  instructions  be  issued  to  your 
agents  accord.*ngly,  vis.: 

^'8eventh^— A  demurrage  charge  should  be  rigidly 
collected  when  cars  are  held  an  unreasonable  time 
for  loading.** 

When  It  is  remembered  that  the  railroad  commis- 
sions have  been  created  with  a  view  to  regulating 
railroad  carriers  in  the  interests  of  the  public  the 
force  of  the  opinions  of  the  railroad  commiSBloners 
as  sustaining  the  rules  of  car  service  associations 
in  regard  to  demurrage  will  be  readily  acknowl- 
edged. Undoubtedly  an  expeditious  and  economi- 
cal public  service  by  the  railroad  carriers  renders 
the  charging  of  demurrage  absolutely  necessary 
on  the  ground  of  public  policy  alone.  The  theory 
of  the  principal  case  is  sustained  by  logic,  authoiw 
Ity,  and  common  sense.  F.  M.  L. 
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On  the  same  principle  a  railroad  company 
may  make  a  reasonable  charge  for  the  deten- 
tion of  a  car  beyond  a  reasonable  time  after 
its  arrival  at  its  destination,  where  sach  de- 
tention is  due  to  the  negligence  or  delay  of 
the  consignee.  A  railroad  company  may 
make  a  contract  charging  demurrage  for  the 
unreasonable  delay  of  cars,  and  by  contract 
may  make  such  charge  a  lien  on  goods  trans- 
ported in  the  cars. 

Baldwin  v.  Ohieago  Cwr  Sendee  Auo.,  opin- 
ion by  attorney- ffeneral  of  Illinois,  April  13, 
1891 ;  Toungbtood  y.  Birmingham  Car  Service 
As9o.,  Alabama  Railroad  Commission,  Au- 
gust 10,  1891 ;  Miller  t.  Georgia  R,  db  Bkg. 
Vo.  18  L.  R.  A.  823,  88  Ga.  568,  50  Am.  & 
Eng.  R.  R.  Cas.  80;  Vrwrn  Brewing  Co.  y. 
Chicago,  B.  db  Q.  R  Co,,  Dlinois  Railroad 
Commission,  December  10,  1891 ;  Union  Pa- 
dfic,  D.  db  (7.  5.  Go.  X.  Cooke,  District  Court 
of  Arapahoe  County,  Colorado,  March  25, 
1892 ;  Ohio  dt  M.  B,  Co.  t.  Bannon,  Kentucky 
Common  Pleas,  June  20,  1892;  MUwaukee, 
L.  8.  db  W.  B.  Co.  V.  ZynM,  Wisconsin  Cir- 
cuit Court,  October  15,  1892 ;  Chicago,  M.  dt 
St.  P.  B.  Go.  V.  Pioneer  Fuel  Go.,  Iowa  Dis- 
trict Court,  January,  1892 ;  Goff  v.  Old  Colony 
B.  (Jo.,  Rhode  Island  District  Court,  January 
19,  1893. 

A  charge  of  $1  per  day  for  demurrage  for 
the  detention  of  each  car  is  reasonable  in 
amount. 

MiUer  v.  Georgia  B.  dt  Bkg.  Co.  eupra; 
Davis  y.  Missouri  K.  db  T.  B.  Co.,  Kansas 
Railroad  Commissioners'  Report  for  1891,  p. 
21. 

The  enforcement  of  the  demurrage  charge 
for  unreasonable  delay  on  the  part  of  the 
shipper  in  the  detention  of  cars  is  in  the  in- 
terest of  the  public  at  large. 

Kentucky  Wagon  Mfg.  Co.  t.  Louisville  db 
N.  R.  Co.  11  Ry.  &  Corp.  L.  J.  49 ;  Chicago, 
M.  db  St.  P.  B.  Go.  y.  Pioneer  Fuel  Co.  supra; 
Miller  y.  Georgia  B,  db  Bkg.  Co.  supra;  Roths- 
child y.  Chicago  db  N.  W.  B.  Co.,  Iowa  Rail- 
road Commissioners*  Report  for  1887,  p.  783. 
See  also  Diphwys  Casson  Slate  Co.  y.  Festiniog 
B.  Co.  2  Ney.  &  Macn.  (1873). 

Mr.  Arthur  B.  Po^ht  for  defendants  in 
error: 

By  section  1202  of  the  Code  (1887)  the  rates 
of  toll  which  may  be  charged  by  a  railroad 
company  for  the  transportation  of  persons 
and  property  oyer  its  lines  in  this  state  are 
minutely  prescribed ;  and  proyision  is  made 
with  lik*e  minuteness  for  such  further  charges 
as  may  be  lawfully  made  by  such  company. 

This  statute  coyers  tlie  whole  subject  of 
transportation,  terminal,  and  storage  charges. 
If  there  were  no  other  statutory  proyision  on 
the  subject,  we  think  it  perfectly  clear  that 
any  charge  other  than  the  charges  thus  au- 
thorized would  be  unlawful.  But  by  section 
1203,  the  legislature  has  positiyely  prohib- 
ited any  railroad  company,  under  the  penalty 
of  the  forfeiture  of  ^100*  for  every  yiolation 
of  such  regulation,  from  making  any  charges, 
either  as  a  public  carrier,  or  as  a  warehouse- 
man, other  than  the  regular  transportation 
fees,  storage,  and  ''other  charges  authorized 
by  law." 

The  state  has  the  right  to  make  reasonable 
regulations,  prescribing  or  limiting  the 
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charges  that  may  be  made  by  a  railroad  com- 
pany operating  within  its  jurisdiction,  ex- 
cept as  it  may  DC  restrained  oy  some  contract 
in  the  company's  charter,  or  by  the  law  of 
interstate  commerce. 

Stone  T.  Farmers  Loan  d  T.  Co.  116  U.  8. 
807,  29  L.  ed.  636 ;  Buggies  v.  Illinois,  108  U. 
8.  526,  27  L.  ed.  818 ;  Munn  y.  Blinois,  94 
U.  8.  113.  24  L.  ed.  77 ;  Chicago,  B.  db  Q. 
B.  Go.  y.  Cutis,  94  U.  8.  155,  24  L.  ed.  194 ;: 
Winona  db  St.  P.  B.  Co.  y.  Blake,  94  U.  S.. 
180,  24  L.  ed.  99 ;  Norfolk  db  W.  B.  Co.  y. 
Pendleton,  M  Va.  1004. 

The  Norfolk  &  Western  Railroad  Company- 
is  subject  to  the  statute  of  this  state. 

Under  the  law  of  this  state  the  Norfolk  & 
Western  Railroad  Company  had  no  right  to 
make  and  collect  the  demurrage  charges, 
which  form  the  subject  of  this  controversy. 

Demurrage  is  an  extended  freight  or  reward 
in  compensation  for  lost  earnings,  which  as  a< 
le^al  right,  exists  only  as  to  carriers  by  sea> 
going  vessels. 

5  Am.  &  £ng.  Encyclop.  Law,  542. 

Technically  speaking  it  is  confined  to  the 
maritime  law.  The  rifht  to  it  does  not  at- 
tach to  carriers  by  railroads. 

Chicago  db  y.  W.  B.  Co.  y.  Jenkins,  lOS 
111.  588,  9  Am.  &  £ng.  R.  R.  Cas.  118;  Gage 
y.  Morse,  12  Allen,  410.  90  Am.  Dec.  155 ; 
Burlington  db  M.  B.  Co.  y.  Chicago  Lumber 
Co.  15  Neb.  891 ;  Jones,  Liens,  §  282,  and  note. 

Wherever  a  charge  in  the  nature  of  demur- 
rage has  been  made  by  a  railroad  company, 
and  the  amount  of  such  charge  has  been  al- 
lowed by  the  courts,  it  has  been  so  allowed, 
not  as  aemurrage,  but  as  storage,  and  has 
been  allowed  lo  the  company  in  its  character, 
not  as  a  carrier,  but  as  a  warehouseman. 

Miller  v.  Mansfield,  112  Mass.  260;  Miller 
v.  Georgia  B.  db  Bkg.  Go.  18  L.  R.  A.  823,  88 
Ga.  563,  50  Am.  &  Eng.  R.  R.  Cas.  79. 

Various  reports  and  conclusions  of  certain 
railroad  commissioners  of  the  states  of  Ala- 
bama, Illinois,  and  Texas  are  referred  to  in 
the  company's  petition.  These  rulings,  \a 
view  of  our  statute,  have  no  bearing  upon, 
the  question  here,  and  would  certainly  not. 
be  considered  as  authority,  even  if  they  had. 

Faiintleroy»  J.,  delivered  the  opinion  of 
the  court: 

The  petition  of  the  Norfolk  &  Western 
Railroad  Company  complains  of  a  judgment 
of  the  circuit  court  of  Roanoke  county,  ren- 
dered therein  at  the  April  term,  1893,  in 
favor  of  Adams,  Clement  &  Co.  against  the 
said  Norfolk  &  Western  Railroad  Company 
for  the  sum  of  $488,  with  interest  thereon 
from  September  1,  1891,  until  paid,  in  which 
suit  the  said  Adams,  Clement  &  Co.  arc 
plaintiffs  and  the  petitioner  is  defendant. 
The  suit  is  an  action  of  assumpsit  against 
the  Norfolk  &  Western  Railroad  Company  to 
recover  back  certain  sums  of  money  alleged 
to  have  been  illegally  exacted  from  and  paid 
by  the  said  Adams,  Clement  &  Co.  to  the 
said  Norfolk  &  Western  Railroad  Company, 
and  a  verdict  was  rendered  and  a  judgment 
entered  for  the  full  amount  of  the  plaintiff's 
claim.  The  case  is  here  upon  a  writ  of  error 
obtained  by  the  defendant  company. 

The  Norfolk  &  Western  Railroad4iy 
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mon  carrier,  owning  and  operating  a  line  of 
railroad  in  the  state  of  Virginia,  and  the 
town  of  Salem  is  upon  the  said  line.  The 
plaintiffs  are  lumber  dealers,  doing  business 
at  the  said  town  of  Salem ;  and  between  Feb- 
ruary 16  and  August  81,  1891,  they  received 
a  large  number  of  shipments  of  lumber  in 
carload  lots,  consigned  to  them  from  points 
on  the  line  of  the  said  Norfolk  &  Western 
Railroad,  and  from  points  in  the  state  of 
Virginia,  and  other  points  in  other  states. 
These  shipments  were  made  with  the  under- 
standing and  agreement  that  the  lumber  was 
to  be  unloaded  by  the  consignee  at  Salem  de- 
pot upon  the  arrival  of  the  shipments  at  that 
point.  The  railroads  of  Virginia  and  of  the 
other  states,  for  their  own  protection  as  well 
AS  for  the  protection  and  benefit  of  the  pub- 
lic, have  a  car  service  set  of  rules,  designed 
and  enforced  to  secure  the  prompt  movement 
of  freight  cars :  and  under  the  rules  of  this 
•car  service  association  the  Norfolk  &  Western 
Railroad  Company  have  a  charge  of  $1  per 
car  per  day  for  the  use  of  their  cars  and  their 
side  or  switch  (racks  for  every  day  that  the 
•cars  remain  unloaded  after  notice  of  their  ar- 
rival to  the  consignee  and  the  lapse  of  three 
•days.  Under  the  abuses  that  prevailed  previ- 
ous to  the  establishment  of  this  rule,  serious 
loss  and  inconvenience  were  caused  both  to 
the  shipping  public  and  the  railroad  com- 
pany by  the  unreasonable  and  protracted  de- 
Jay  of  consignees  in  unloading  the  cars ;  the 
railroad  company  being  unable  thereby  to 
furnish  cars  when  called  upon  by  shippers  of 
freight,  and  their  side  tracks  bein^  incum- 
bered, and  the  movement  of  freight  impeded, 
causing  heavy  expense,  and  a  demand  for 
more  track  room  to  accommodate  idle  cars 
standing  unloaded  upon  their  tracks,  and 
the  company  being  unable,  therefore,  when 
called  upon,  to  furnish  cars  for  the  shipping 
publ  i c.  The  rai  1  road  company,  as  a  common 
carrier,  is  bound  to  furnish  cars  for  trans- 
portation of  freight ;  and  they  must  have  con- 
trol over  their  cars  in  order  to  perform  their 
duties  to  the  public.  A  car  in  motion  is  a 
useful  thing,  but  a  car  standing  idle  and 
unloaded  on  the  track  is  useless,  and  an  in- 
cumbrance. If  A.  be  allowed  to  hold  a  car 
unloaded  at  his  pleasure  or  convenience, 
without  cost  or  charge,  and  thus  deprive  the 
railroad  company  of  the  use  of  its  vehicles 
for  transportation  of  the  freight  of  B.  it  is 
evident  that  both  the  railroad  company  and 
the  shipping  public  will  suffer  injury.     The 

f plaintiffs  in  this  suit  had  notice  of  the  ex- 
stence  and  operation  of  these  rules,  and  they 
had  paid  the  charges  for  the  detention  of  cars 
long  before  the  commencement  of  the  account 
sued  upon  -,  and  they  knew  and  agreed  when 
the  shipments  were  made  that  such  a  charge 
would  be  made,  unless  they  unloaded  their 
cars  in  compliance  with  the  rule  of  the  com- 
pany which  gave  to  them  seventy-two  hours 
m  which  to  unload  their  freight  after  notice 
of  the  arrival  of  the  cars  which  they  had  stip- 
ulated to  unload.  It  is  well  settled  in  this 
state  and  u  other  states  that  a  common  car- 
rier may  make  reasonable  rules  and  regula- 
tions for  the  convenient  transaction  of  busi- 
ness between  itself  and  those  dealing  with  it, 
either  as  passengers  or  as  shippers.  See  Nor- 
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folk  d  W,  i:,  Co,  V.  Wystyr,  82  Va.  260; 
Norfolk  <k  TT.  R.  Co,  v.  Irvine,  84  Va.  558. 
That  this  rule  is  reasonable  and  proper,  and 
that  the  railroad  company  can  made  such 
a  charge,  has  been  decided  in  a  number  of 
states ;  the  question  never  having  arisen  be- 
fore in  this  state.  See  Miller  v.  Georgia  B. 
d  Bkg.  Co.  88  Ga.  668,  18  L.  R.  A.  828 ;  MU- 
lery,  Mansfield,  112  Mass.  260;  Unioji  Pacific, 
D,  A  O,  B  Co,  V.  Cooke,  60  Am.  <&  £ng.  R. 
R.  Cas.  89,  note;  Kentucky  Wagon  Mfg.  Co. 
V.  Louisville  &  N,  B.  Co.  50  Am.  <&  Eng.  R. 
R.  Cas.  90,  note;  Chicago,  M,  d  St.  P.  B. 
Co.  V.  Pioneer  Fuel  Co,  [Woodbury  county, 
Iowa,  District  Court,  Jan.  1892] ;  Beach,  Law 
of  Railways,  g  924,  and  cases  there  cited ; 
Jones,  Liens,  §  284,  and  cases  cited ;  4  Lawson, 
Rights,  Rem.  &  Pr.  p.  8146,  §§  1831,  1832 ; 
Wood,  Railway  Law,  pp.  1592,  1593.  1600 -. 
2  Waterman,  Corp.  pp.  246,  246 ;  2  Am.  & 
Eng.  Encyclop.  Leiw,  pp.  878-881,  and  note; 
Redf.  Railways,  6th  ed.  pp.  67-83. 

In  addition  to  this  long  line  of  authorities 
holding  the  right  of  a  railroad  company  to 
make  such  charge,  and  the  reasonableness  of 
such  charge,  there  have  been  numerous  in- 
vestigations and  rulinffs  upon  the  point  by 
the  railroad  commissroners  of  the  various 
states.  In  Texas,  the  railroad  commissioner. 
Judge  Reagan,  after  full  investigation,  made 
an  order  fixing  $3  per  da^r  per  car  as  a  rea- 
sonable charge  for  delay  in  unloading  after 
fourty-eight  hours'  notice.  The  railroad  com- 
missioner of  Illinois,  and  those  of  other 
states,  after  full  investigations,  have  decided 
in  favor  of  the  right  and  reasonableness  of 
such  a  charge ;  and  when  it  is  considered  that 
these  railroad  commissioners-  are  appointed 
for  the  express  purpose  of  regulating  rail- 
roads in  the  Interest  of  the  public,  the  weight 
of  their  decisions  as  to  the  reasonableness  of 
such  charge  is  apparent.  It  is  contended, 
however,  that  the  sections  of  the  Code  of 
Virginia  of  1887,  1202  and  1203,  make  such 
a  charge  illegal :  and  the  Judge  of  the  trial 
court  took  the  view  of  the  plaintiff,  and  in- 
structed the  jury  that,  under  the  law  of  Vir- 
ginia, such  charge  is  unlawful,  whether  it 
be  reasonable  or  not.  We  think  that  the  trial 
court  erred  in  so  holding,  and  in  so  instruct- 
ing the  jury.  The  charge  made  bv  the  rail- 
road company  for  the  detention  of  its  cars, 
and  the  occupation  of  its  tracks  after  due 
notice,  and  the  allowance  of  three  days  to  the 
consignees  to  unload  the  cars  and  disincumber 
the  track,  is  not  within  the  purview,  pur- 
pose, or  prescription  of  the  statute,  and  is 
not  of  the  character  of  weighing,  storage, 
and  delivery  of  articles  of  freight  contem- 
plated by  the  makers  of  the  statute.  The 
charge  is  not  for  transportation,  storag^,  or 
delivery  of  freight,  and  it  is  not  a  device  or 
a  pretext  for  exacting  of  the  shipper  or  the 
consignee  more  than  the  rate  prescribed  by 
law  and  fixed  by  schedule ;  but  it  is  for  the 
use  and  occupation  of  the  cars,  and  the  ob- 
struction of  Uieir  tracks  by  the  consignee,  for 
weeks  and  months  after  the  contract  for  trans- 
porting and  delivering  the  freight  had  been 
fulfilled  and  ended.  It  is  neither  a  trans- 
portation charge,  nor  a  storage  charge,  nor  a 
terminal  charge,  nor  a  subterfuge  for  adding 
to  the  cost  of  transportation  in  excess  of  the 
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rates  prescribed.  Aft«r  arrival  at  the  place 
of  coDsignment,  and  notice  to  the  consignee 
of  the  arrival,  and  the  allowance  of  a  rea- 
jsonable  time  for  the  unloading  of  the  cars 
by  the  consignee,  according  to  his  contract 
obligation  to  unload,  the  duties  and  the  li- 
;ibihties  of  the  carrier  cease,  and  the  carrier 
becomes  simplv  a  bailee  for  hire,  and  can 
jiiake  reasonable  rules  and  regulations  and 
<*h>irges  for  such  service  as  bailee,  as  it  may 
^ce  lit.  Such  charges  are  not  carrier  charges 
in  the  meaning,  intendment,  or  prescription 
of  the  statute.  Under  the  head  of  **  Carriers, " 
the  American  &  English  EncyclopsBdia  of 
Law  (page  880,  vol.  2)  :  **  A  carrier  fulfill ine 
the  dutes  of  a  warehouseman  is  not  obliged 
to  accept  the  goods  subject  to  his  ordinary 
liability.  He  may  impose  such  terms  as  he 
pleases;  and  the  consignor  [consignee],  with 
notice  thereof,  will  be  bouna.  Whether  such 
terms  are  or  are  not  reasonable  is  an  irrelevant 
inquiry."  In  a  note  to  this  section  is  the  fol- 
lowing:  **  We  can  see  no  reason  why  a  rail- 
road company,  as  a  common  carrier,  cannot 
stipulate,  by  a  contract  express  or  implied, 
that  their  liability  as  carrier  shall  terminate 
with  delivery  at  a" particular  point,  and  they 
will  assume  no  liabilitv  at  all  in  such  case 
as  warehousemen.  If  tiie  consignee  is  fully 
advised  at  the  time  of  the  shipment  that  the 
company  has  no  agent  at  a  particular  station, 
or  the  place  to  which  the  consignment  is 
made,  and  the  failure  to  employ  such  agent 
is  not  shown  to  be  unreasonable  in  view  of 
the  condition  of  the  company's  business, 
there  is,  in  the  absence  of  rebutting  circum- 
stances, an  implied  consent  that  the  carrier's 
responsibility  shall  be  dissolved,  when  he 
has  done  all  that  the  nature  of  the  case  per- 
mits him  to  do,  according  to  the  reasonable 
and  proper  usages  of  his  business. "  Hutchin- 
son on  Carriers  (sec.  878)  says :  **The  custody 
and  protection  of  the  goods  in  his  new  char- 
acter as  warehouseman  is  a  distinct  service 
from  that  of  their  transportation,  which  en- 
titles him  to  additional  compensation,  in  con- 
sideration for  which  he  continues  liable  for 
their  safe-keeping  as  the  hired  bailee  of  the 
owner. " 

The  record  in  this  case  shows  that  at  the 
time  of  the  shipments  of  this  lumber  the 
plaintiffs  knew  that  there  was  a  depot  at 
Salem  for  the  ordinary  business  of  the  com- 
panv,  but  not  for  the  accommodation  of  car- 
loads of  lumber ;  and  that,  if  they  did  not 
unload  the  cars  according  to  the  contempla- 
tion of  the  contract,  within  seventy- two  hoiu^ 
(exclusive  of  Sunday  and  holidays)  after  one 
day  for  placing  the  cars  and  notice,  they 
would  have  to  pay  $1  per  car,  per  day,  there-  > 
after ;  not  for  transportation  and  delivery,  but ' 
ttL.R.A. 


for  the  detention  of  cars,  and  use  and  oc- 
cupation of  the  tracks  of  the  railroad  com- 
pany. The  statute  provides  sol  el  v  for  the 
transportation,  storage,  and  delivery  of 
freight  to  the  carrier,  to  be  shipped  by  it, 
and  delivered  at  the  other  end  of  the  journey 
to  the  consignee ;  but  it  makes  no  provision 
or  regulation  for  the  hiring  of  cars  to  be 
loaded  and  unloaded  by  the  customer,  ac- 
cording to  such  contract  as  the  carrier  and 
the  customer  may  make,  express  or  implied. 
"*  A  railroad  company  is  not  required  by  law 
to  keep  a  warehouse  or  depot  at  every  station 
along  its  route  or  line,  and  it  may  stipulate, 
either  expressly  or  by  implication,  that  it 
will  assume  no  liability  as  warehouseman  at 
a  flag  station  where  it  has  no  depot  or  agent ; 
and  when  the  consignee  is  fully  advisi^,  -at 
the  time  of  the  shipment,  that  the  company 
has  no  depot  or  agent  at  such  station,  and  it 
is  not  shown  that  the  exigencies  of  its  busi- 
ness required  that  it  should  have  an  agent  at 
the  place,  the  liability  as  common  carrier 
terminates  with  the  safe  delivery  of  the  goods 
on  the  side  track  at  that  point,  and  it  assumes 
no  liability  as  a  warehouseman.  **  It  is  shown 
in  evidence  that  this  rule  and  charge  of  $1 
a  day  for  the  unreasonable,  and  even  long- 
continued,  detention  of  the  car,  and  obstruc- 
tion of  the  tracks  and  business  of  the  rail- 
road, is  not  made  for  compensation  to  the 
company,  but  for  the  benefit  of  the  public^ 
and  a  stimulus  to  the  consignee  to  unload 
the  car,  and  disencumber  the  track  and  the 
business  of  the  road.  The  evidence  in  the 
record  is  that  the  car  is  much  more  valuable 
to  the  company  than  the  charge  of  $1  per  day ; 
and  it  is  manifest  that,  if  cars  can  be  delayed 
and  held  by  shippers  or  consignees  for  months 
(as  the  record  shows  was  done  in  this  case, 
in  some  instances),  without  any  regulation 
that  would  be  operative,  the  business  of  the 
railroad  and  the  public  service  must  nec- 
essarily suffer.  In  view  of  the  authorities 
and  the  facts  of  this  case,  we  are  of  opinion 
the  money  paid  by  the  plaintiffs  to  the  de- 
fendant company  was  properly  charged  by 
the  said  company,  and  was  due  to  it  by  the 
plaintiffs,  Adams,  Clements  Co.,  and  that 
they  had  no  right  to  recover  it  back ;  and  that 
the  circuit  court  of  Roanoke  county  erred  in 
the  law  as  applicable  to  the  facts  oi  the  case, 
and  erred  in  refusing  to  set  aside  the  verdict 
of  the  jury ;  that  the  judgment  complained 
of  is  erroneous,  and  the  same  is  reversed  and 
annulled ;  and  this  court,  proceeding  to  enter 
such  judgment  as  the  circuit  court  ought  to 
have  entered  upon  the  pleadings,  will  dis- 
miss the  plantiffs'  suit. 

Rsversed. 

I«ac7  and  Hinton*  JJ.,  dissent. 
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Anu» 


James  B.  CASB  et  aL,  AppU., 

V, 

Willfam    MINOT,   Jr.,  et  ai..  Trustees   of 
Boslon  Heal  Estate  Trusu 


058  Man.  577.) 

1.  The  right  of  m  tenant  of  opper  floom 
to  Ught  SAd  air  from  a  well  or  open 
•pace  which  is  not  aooessible  to  the  street  can- 
not be  obstructed,  where  It  Is  necessary  to  the 
enjoyment  of  the  demised  premises. 

8.  A  Uadlord  is  liable  to  a  tenant  of 
opper  Hoom  for  wrong^ftil  obfltmetion 
of  Uirht  and  air  from  a  well  or  open  space 
in  a  buildinff  by  a  chimney  constructed  by  an- 
other tenant  under  the  iandlord*s  express  an- 
thority  to  erect  such  chimney  tor  the  use  of  boil- 
ers in  the  basement. 

8*  The  objeetion  of  want  of  partie«» 
when  taken  by  plea  or  answer,  should  give  the 
names  of  the  necessary  parties  when  this  can  be 
done,  and  especially  where  it  Is  peculiarly  with- 
in the  knowledge  of  the  defendants. 

4.  Other  tenants  who  eaneed  the  dam* 
aires  are  not  necessary  parties  to  an 
action  by  tenants  against  a  landlord 
for  interference  with  the  enjoyment  of  the  prem- 
ises, where  the  time  for  injunction  has  passed 
and  the  only  relief  that  can  be  granted  is  by  way 
of  damages. 

6.  That  the  tenant's  righttoani^Jnn^ 


tion  against  the  landlord's  intertav 
ence  with  his  enjoyment  of  the  press* 
ises  terminates  pending  suit  by  the  expiration 
of  the  term  will  not  prevent  equity  from  retalniog 
the  suit  to  assess  damages. 


(April  4, 180B.) 

APPEAL  by  complainants  from  a  judgment 
of  the  Superior  Court  for  Suffolk  County 
in  faYor  of  defendants  in  an  action  brought  to 
enjoin  defendants  from  permitting  the  erection 
of  a  chimney  so  as  to  interfere  with  the  light 
coming  to  plaintifrs  windows,  and  to  recover 
damages.    Reverted. 

From  the  report  of  the  facts  made  by  the 
trial  court  it  appeared  that: 

Defendants  own  certain  premises  in  Boatoa 
bounded  southerly  on  Bedford  street  and  north- 
erly on  Avon  street.  The  easterly  property 
line  is  a  straight  line,  and  is  coincident  with 
the  outer  face  of  the  wall  of  the  defendants^ 
building,  except  along  part  of  the  line  about 
the  middle  of  the  building  where  the  wall 
makes  a  set  back  from  the  line  for  a  rectangu- 
lar air  or  window  space  which  is  wholly  on 
defendants'  land.  This  rectangular  space  is 
about  6i  feet  by  27i  feet  and  the  entire  dis- 
tance across  to  the  wall  of  the  opposite  build* 
ing  as  it  now  stands  is  about  17  feet. 

The  plaintiffs  are  lessees  of  the  defendants 
of  a  portion  of  the  defendants'  building  under 
written  lease  expiring  December  81,  1892. 


Nora— American  law  as  to  etuemenU  of  UghU  air, 
and  protpeeU 

The  doctrine  that  an  easement  of  light  or  air  can 
tie  acquired  by  presoription  is  almost  universally 
rejected  in  this  country. 

In  Delaware  the  doctrine  of  aneient  lights  was 
held  in  the  case  of  Clawson  v.  Primrose,  4  Del.  Ch. 
6^  to  be  adopted  as  part  of  the  common  law  by 
force  of  the  constitutional  adoption  of  the  common 
law,  and  subject  to  alteration  only  by  the  legisla- 
ture. 

But  the  case  of  Clawson  v.  Primrose  Is  com- 
mented on  and  distinguished  on  the  facts  In  Hulley 
V.  Security  Trust  ft  S.  D.  Co.,  6  Del.  Cb.  578,  which 
seems  to  regard  the  question  of  ancient  lights  as 
not  entirely  settled  by  that  case,  although  it  was 
the  opinion  of  the  able  chancellor,  as  the  question 
bad  not  been  passed  upon  by  the  court  of  appeals. 
It  is  remarked  further  that  the  decision  in  Clawson 
V.  Primrose  is  the  only  one  rendered  in  that  state 
on  the  subject  during  the  whole  period  of  nearly 
one  hundred  years  after  the  adoption  of  the  con- 
stitution. 

In  DUnois  the  early  case  of  Gerber  y.  GrabeL.  10 
III.  217.  declared  that  the  doctrine  of  andeot  lights 
existed  in  that  state,  but  that  to  be  ancient  the  use 
of  the  light  must  have  existed  from  a  period 
beyond  memory,  and  that  the  rule  of  twenty  years* 
use  under  the  later  English  statutes,  which  could 
not  be  traced  beyond  the  Statute  of  21  James  I.,  did 
not  apply  in  that  state,  as  the  English  statutes  after 
the  fourth  year  of  James  I.,  were  not  adopted  in 
that  state. 

But  the  doctrine  is  expressly  rejected  in  later 
cases.  Guest  v.  Reynolds,  68  Ul.  478.  18  Am.  Rep. 
570;  Tinker  v.  Forbes,  130  111.  221;  Dexter  v.  Tree,  117 
III.  682. 

The  doctrine  of  ancient  lights  is  recited  as  if  it 
22  L.  R.  A. 

See  also  22  L.  R.  A.  644;  29  L.  R. 


were  the  law  in  Manier  y.  Myers,  4  B.  Mon.  014,  but 
the  case  did  not  involve  the  question,  and  it  was 
subsequently  decided  that  an  easement  of  light  and 
air  cannot  be  acquired  by  prescription  fn  Ken- 
tucky.   Ray  V.  Sweeney,  14  Bush,  1, 29  Am.  Rep.  888. 

In  Maryland  there  was  an  obiter  recital  of  th# 
doctrine  in  Wright  y.  T^eeman,  5  Harr.  ft  J.  477. 

But  the  doctrine  was  expressly  repudiated  la 
Cherry  v.  Stein,  U  Md.  1. 

The  doctrine  that  an  easement  oC  lights  can  be 
acquired  by  prescription  was  approved  in  Robeson 
V.  Plttenger,  2  N.  J.  Eq.  67, 88  Am.  Deo.  412. 

But  in  this  case  the  building  whoee  lights  were  Id 
question  had  been  erected  by  the  owner  of  the  lot 
which  they  overlooked.    IMd, 

And  later  cases  establish  the  law  that  an  ease- 
ment in  light  and  air  cannot  be  acquired  by  ad^ 
verse  user  in  New  Jersey.  Hayden  v.  Dutcher,  81 
N.  J.  Eq.  217;  King  v.  MiUer,  8  N.  J.  Bq.  660,  65  Anu 
Dec  240. 

In  Mahan  y.  Brown,  18  Wend.  201, 28  Am.  Deo,  401» 
it  was  assumed  that  the  doctrine  of  ancient  lights 
prevailed  in  New  York,  although  the  court  de- 
clares that  the  case  involved  was  not  one  of  ancient 
lights. 

But  later  cases  expressly  decide  that  the  doctrln* 
oC  ancient  lights  does  not  obtain  in  New  Tork. 
Parker  v,  Foote,  19  Wend.  809;  Knabe  y.  Levelle,  28 
N.  Y.  Supp.  818. 

In  the  early  Pennsylvania  case  of  Biddle  v.  Ash, 
2  Ashm.  211,  it  was  conceded  for  the  purpose  of  the 
case  that  an  easement  of  light  might  be  presumed 
as  a  presumption  of  fact  after  twenty  years*  use, 
but  it  was  held  that  the  facts  in  that  case  did  not 
establish  any  easements  « 

But  there  was  an  obiter  disapproval  or  caution  at 
to  the  doctrine  In  Hoy  v.  Sterrett,  2  Watts,  827, 27 
Am.  Dec.  818.  and  in  Haverstlck  y.  Slpe,  88  Pa.  808,. 
it  is  expressly  decided  that  mere  enjoyment  of  light 
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At  the  time  of  the  lease,  the  rr^oms  on  the 
different  floors  leased  to  the  plaintiffs  were 
lighted  hv  windows  at  each  end  of  the  rooms 
overlooking  Bedford  and  Avon  streets  respect- 
ively, and  also  on  the  east  side  opening  upon 
the  light  and  air  space  above  referred  to. 

There  is  one  floor  and  a  basement  under- 
neath the  premises  leased  to  the  plaintiffs, 
which  had  been  leased  by  the  defendants  to 
and  occupied  by  Bradford  and  Thomas,  who 
also  had  a  lease  of  the  other  part  of  said  build- 
ing, which  lease  had  not  expired  May  20. 1892, 
bnt  had  been  modified  by  agreement  of  that 
date. 

The  plaintiffs  are  commission  merchants  do- 
ing an  extensive  business  in  the  sale  of  goods 
consigned  to  them  by  various  manufacturers. 
Said  second  floor  was  used  by  the  plaintiffs 
not  only  as  a  store-room  but  as  a  sales-room  of 
the  goods  consigned  to  them,  and  in  making 
such  sales  it  is  necessary  to  have  a  well-lifrhted 
place  for  customers  to  examine  goods,  and  the 
plaintiffs  used  that  part  of  said  second  floor 
directly  in  front  of  said  side  windows  for  the 
exhibition  of  such  goods. 

For  the  plaintiffs  to  have  the  full  enjoyment 
of  the  premises  as  they  were  when  leased  to 
them,  it  is  necessary  for  them  to  have  the  full 
and  undisturbed  use  of  said  side  windows  for 
light  and  air,  and  of  said  space  for  opening 
and  shutting  said  window  shutters. 

May  20, 1892,  the  defendants  executed  an 
unrecorded  lease  to  Eben  D.  Jordan  and  an- 
other of  the  estate  owned  by  them  in  the  local- 
ity described,  including  said  building  occupied 


in  part  by  plaintiffs,  subject  to  the  lease  of 
the  plaintiffs  and  subject  to  the  lease  to  and 
subsequent  agreement  with  Bradford  and 
Thomas. .  Said  agreement  with  Bradford  and 
Thomas  was  made  by  the  defendants  tb  enable 
them  to  make  said  lease  to  Jordon  and  another 
and  give  said  Jordan  and  another,  as  lessees, 
possession  of  said  basement 

Said  defendants  have  not  been  since  the  date 
of  the  lease  to  Jordan  and  another  in  the  occu- 

f)ancy  or  control  of  said  premises  except  as 
andlord  under  said  lease,  and  have  not  em- 
ployed any  one  to  do  any  work  upon  said 
premises  as  complained  of,  and  have  not 
directed  or  authorized  the  doing  of  any  of  said 
work  unless  the  contrary  shaU  be  held  con- 
structively and  as  a  matter  of  law  on  the  facts; 
all  of  the  acts  complained  of  having  been  done 
as  a  matter  of  fact  by  said  Jordan  or  by  per- 
sons employed,  paid,  directed,  and  controlled 
by  them. 

Eben  D.  Jordan  and  another  went  into  pos- 
session, under  their  said  lease,  on  the  first  of 
June,  1893. 

On  and  after  the  said  first  of  June,  1892,  the 
said  Jordan  and  Jordan  commenced,  by  their 
servants  and  agents,  to  place  in  said  basement, 
boilers  and  other  apparatus  designed  for  an 
electric  light  plant,  of  a  capacity  of  250  arc 
lights,  as  specified  in  their  said  lease,  and  to 
erect  wrought  iron*  pipes  or  chimneys,  and 
said  pipes  are  now  entirely  finished. 

By  the  construction  of  said  electric  plants 
with  its  said  chimneys,  the  plaintiffs  have 
been  greatly  anno3^ed  and  injured  in  their  said 


and  air  over  another's  premises  for  any  length  of 
time  cannot  ripen  into  an  adverse  rlirht. 

The  earlier  South  CaroliDa  case  of  MoCready  v. 
Thomson,  1  Dnd.  L.  ISl,  approved  the  Bngilsh  doc- 
trine, but  in  Kapier  v.  fiulvinkle,  6  Rich.  L.  822,  it 
Is  said  that  the  facts  of  the  earlier  case  were  Ruch 
that  the  Jury  might  have  found  evidence  of  assent 
to  the  claim  of  right  in  such  easement  and  the  doc- 
trine Is  expressly  repudiated  by  the  later  case. 

Some  other  early  oases  discussed  the  doctrine  of 
ancient  lights  in  cases  to  which  it  was  applicable 
only  by  way  of  analogy,  and  in  some  instances  a^ 
somed  that  this  doctrine  was  the  law  in  this  coun- 
try, bnt  these  obtUr  dicta  on  the  subject  are  so  en- 
tirely obsolete  in  view  of  the  numerous  decisions  to 
the  contrary  that  they  have  not  been  generally  re- 
ferred to  In  this  note. 

A  comparatively  recent  case  of  this  sort  is 
Berkeley  v.  Smith,  27  Gratt.  808,  In  which  there  is 
an  obiter  recital  of  this  doctrine  as  if  it  were  law, 
and  there  does  not  seem  to  be  any  decision  in  that 
state  on  the  subject. 

In  other  states  the  decisions  have  uniformly  re- 
jected the  doctrine  of  ancient  lights. 

Thus  in  Alabama.   Ward  v.  NeaJ,  87  Ala.  SOO. 

In  Connecticut  the  doctrine  of  ancient  lights  was 
disapproved  in  Ingraham  v.  Hutchinson,  2  Conn. 
584,  but  the  case  did  not  call  for  any  decision  as  to 
lights. 

In  Georgia  the  doctrine  is  rejected.  Turner  v. 
Thompson,  58  Ga.  288, 24  Am.  Uep.  497. 

Likewise  in  Indiana.  Kelper  v.  Klein,  61  Ind.  81ft; 
Btetn  V.  Hauck,  60  Ind.  66, 20  Am.  Be  p.  10. 

And  in  Kansas.  Lapere  v.  Luokey,  23  Kan.  634, 88 
Am.  Bep.  190. 

In  Louisiana  also  it  is  held  that  a  preecriptive 
right  to  light  and  air  for  windows  cannot  be  ac- 
quired without  an  express  grantor  covenant.  Old- 
stein  V.  Fhremen'S  Building  Asso.  44  La.  Ann.  482. 

The  doctrine  is  also  rejected  in  Maine.   Pierre  v. 
remald,  20  Me.  430, 46  Am.  Dec  673. 
92  L.  a  A. 


The  Bngllsh  doctrine  of  an  easement  of  light  and 
air,  based  on  prescription,  is  denied  in  Massachu- 
setts, Irrespective  of  the  Statute  of  1862.  chapter 
141  which  expressly  denied  this  right.  Sogers  v. 
Sawin,  10  Gray,  870. 

Other  Massachusetts  cases  denying  the  doctrine 
are:  Fifty  Associates  v.  Tudor,  0  Gray.  269;  Carrig 
V.  Dee,  14  Gray,  683:  Blchardson  v.  Pond,  15  Gray* 
887,  Christ  Church  v.  Lavezzolo,  166  Mass.  89. 

And  the  court  declares  that  no  right  to  an  ease- 
ment  of  light  and  air  can  exist  over  the  premises  of 
an  adjoining  owner  except  by  actual  grant.  Paine 
V.  Boston,  4  Allen,  108. 

The  doctrine  of  ancient  lights  is  also  rejected  in 
Texas.  Klein  v.  Gehrung.  25  Tex.  Supp.  232. 78  Am, 
Dec.  565. 

And  In  Vermont.    Hubbard  v.  Town,  88  Vt.  205. 

And  also  in  West  Virginia.  Powell  v.  Sims,  5  W« 
Va.  1, 13  Am.  £tep.  629. 

The  mere  fact  that  a  private  alley  has  remained 
unenclosed  and  that  a  person  has  built  a  house  with 
doors  and  windows  opening  upon  it  and  enjoyed 
the  benefit  of  the  light  and  ventilation  which  it  af* 
forded  so  long  as  the  owners  chose  to  leave  it  open 
confers  no  easement  which  will  prevent  the  owners 
from  closing  it.    Dexter  v.  Tree,  117  HI.  582. 

No  amount  of  assertion  of  a  right  to  an  easement 
of  light  and  air  can  constitute  the  basis  of  an  ad- 
verse right  or  easement  of  that  kind,  so  long  as  the 
owner  of  the  adjoining  premises  has  had  no  occa- 
sion to  make  use  of  his  premises  in  such  a  way  as 
to  conflict  with  the  alleged  eaaemenL  Tinker  v. 
Forbes,  186  Dl.  221. 

The  reason  for  the  almost  unanimous  repudiation 
of  the  doctrine  in  this  country  is  suggested  in  the 
preceding  sentence.  It  is  In  nearly  all  the  leading 
cases  on  the  subject  declared  in  substance  that  the 
law  of  prescription  or  adverse  user  is  not  fairly  to 
be  applied  to  the  enjoyment  of  light  and  air  since 
there  is  in  its  continuance  nothing  of  whichthe 
owner  of  the  vacant  premises  can  oompli 
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business  and  in  the  quiet  enjoyment  of  said 
premises  leased  to  tbcm,  by  reason  of  the  noise 
and  dust  caused  by  said  work;  and  the  light 
Bt  said  side  windows  has  been,  by  said  pipes, 
substantially  obstructed,  so  as  to  Materially 
Interfere  with  the  plaintiffs'  said  business. 

Complainants  brought  said  bill  in  good,  faith 
believing  it  to  be  their  proper  remedy. 

Me69r8.  Charles  H.  aanson  and  Wil- 
liam H.  Leonard,  for  appellants: 

A  covenant  for  quiet  enjoyment  is  implied 
in  the  lerms  of  an  ordinary  lease. 

Taylor,  Land.  &  T.  §  804;  Wood,  Land.  & 
T.  2d ed.  §  859;  Leech  v.  8chv)eder,L.  R.  9  Ch. 
A  pp.  463;  Burnett  y.  Lynch,  5  Barn.  &  C. 
609. 

To  constitute  a  breach  of  the  covenant,  it  is 
sufficient  that  the  lessee's  ordinary  and  lawful 
en joyment  be  substantially  interfered  with  by 
the  acts  of  the  lessor  or  those  claiming  under 
bim.  though  neither  the  title  nor  possession  of 
the  land  be  otherwise  affected. 

Taylor,  Land.  &  T.  §  805. 

The  plaintiffs  were  entitled  to  the  benefit  of 
AD  implied  grant,  and  of  an  easement  in  the 
well  or  jog,  and  to  a  right  to  light  and  air 
therefrom. 

PhiUipe  V.  Ltyw  [18921  1  Ch.  47;  Brande  y. 
Qrace^  154  Mass.  210;  SalUbury  y.  Andretos, 
19  Pick.  250.  128  Mass.  886;  Parker  y.  MffhU 
ingale,  6  Allen,  841,  88  Am.  Dec.  632;  McAeil 
y.  Kendall,  128  Mass.  251,  85  Am.  Rep.  373; 
Brown  y.  Holyoke  Water  Patoer  Co,  152  Mass. 
463;  Dexter  Y.  Manley,  4  Gush.  14;  Sherman  y. 
WilliamM,  118  Mass.  485,  18  Am.  Rep.  522; 


Edmieony.  Lowry  (S.  Dak.)  17  L.  R.  .A.  275, 
and  cases;  Thayer  v.  Payne,  2  Cush.  327. 

And  the  erection  of  pipes  or  chimneys  in  the 
well  or  jog  was  the  erection  of  a  permanent 
structure  upon  the  premises  leased  to  the  plain* 
tiffs,  materially  changing  the  character  and 
beneficial  enjoyment  thereof. 

Sherman  Y.  Williams,  eupra;  UptonY.TotDn" 
end,  17  0.  B.  80;  Edmieon  y.  Lowry,  supra. 

If  it  is  in  law  the  act  of  the  landlord,  the 
landlord  will  be  responsible  for  the  effect  of 
such  wrongful  act,  without  further  proof  of 
unlawful  intent 

Royce  v.  Ouggenheim,  106  Mass.  201,  8  Am. 
Rep.  322;  Upton  y.  Townend  and  Sherman  y. 
Williams,  supra. 

And  it  is  the  wrongful  act  of  the  defendants. 

Sherman  y.  Williams,  supra;  Upton  y.  Town' 
end,  17  C.  B,  66;  Washb.  Real  Prop.  §§  343, 
343;  Wright  Y.  Lattin,  88  111.  298. 

The  fact  that  the  lessees,  one  of  the  parties 
to  the  contract,  haye  done  certain  acts  in  al- 
leged pursuance  of  the  contract  or  lease  with- 
out objection  on  the  part  of  the  defendants, 
the  other  party  to  the  contract,  must  be  taken 
as  showing  the  understanding  of  the  x>arties 
and  the  correct  construction  of  the  lease  and  of 
the  lessee's  authority  under  it,  in  the  absence  of 
any  repudiation  or  eyidence  on  the  part  of  the 
defendants  that  such  acts  were  not  authorized. 

See  Upton  y.  Toumend,  supra.  See  also  Cen- 
tral Trust  Co,  Y.  Wabash,  St,  L,dP,ROo,9i 
Fed.  Rep.  254;  PtoUnson  y.  United  States,  80 
U.  8.  18  Wall.  863,  20  L.  ed.  653;  Topliff  y. 
Topliff,  122  U.  S.  121,  80  L.  ed.  1110;  Chicago 


therefore  putting  upon  blm  an  unreasonable  bur- 
den to  compel  him  to  build  on  his  own  premises  in 
order  to  prevent  the  imposition  of  a  servitude  upon 
them. 

If  an  easement  of  this  sort  cannot  be  acquired  by 
prescription,  it  is  clear  that  no  rifrht  to  Ufrtat  and 
Air  over  the  premises  of  another  can  exist  in  the 
absence  of  some  covenant,  grant,  or  express  crea- 
tion of  the  right;  so  in  Ray  y.  Lynes,  10  Ala.  03,  an 
obstruction  of  light  was  held  not  actionable,  where 
there  was  no  claim  of  ancient  lights  or  grant  of 
easement  in  the  case. 

But  the  right  of  property  entitles  the  owner  to 
so  much  light  and  air  as  fall  perpendicularly  on  his 
Land.    0*NeUl  y.  Breese,  8  Misc.  818. 
Right  of  prospect. 

For  mere  interference  with  prospect,  it  not  being 
an  Incident  of  the  estate,  no  remedy  lies  apart  from 
contract.    Garrett  v.  Janes,  06  Md.  200. 

An  action  does  not  lie  for  obstructing  view,  un- 
less an  express  covenant  not  to  obstruct  can  be 
be  shown.    Harwood  v.  Tompkins,  24  N.  J.  L.  425. 

The  legislature  cannot  authorize  municipal  au- 
thorities to  declare  that  buildings  erected  by  own- 
ers of  land  on  their  own  premises  may  constitute  a 
nuisance  t)ecauso  they  obstruct  the  view  of  the  sea 
and  shut  out  the  sea  breeaes  from  other  property. 
Quintini  v.  Bay  St  Louis,  04  Miss.  488, 00  Am.  Rep.  88. 

Interference  with  the  prospect  of  an  adjoining 
owner  by  a  bow  window  projecting  into  a  street  is 
not  ground  for  an  injunction  in  favor  of  the  latter 
Jenks  V.  Williams,  115  Mass.  217. 

A  veranda  the  same  width  of  the  sidewalk  sup- 
ported by  iron  columns  does  not  violate  the  Louis- 
iana law  as  to  servitudes  of  light  and  air  in  respect 
to  an  adjoining  owner.  Durant  v.  Riddell,  12  La. 
Ann.  748. 

Implied  grants. 

There  is  some  conflict  on  the  question  of  implied 
grants  of  these  easements. 
92  L.  R.  A. 


In  Story  v.  Odin,  12  Mass.  157, 7  Ahl  Dec.  48,  It  was 
held  that  the  grantor  of  premises  on  which  a  build- 
ing stands  with  windows  overlooking  another  lot 
which  he  still  owns  cannot  erect  any  structure 
which  will  darken  those  windows,  In  theabeenoe  of 
any  exception  or  reservation  of  a  right  to  do  so. 

But  in  a  later  case  this  was  distinguished  and  it 
was  held  that  where  the  owner  uf  two  lots,  one  of 
which  has  a  building  upon  it,  sells  them  both  by 
auction  on  the  same  day  with  the  privileges  and 
appurtenances  belonging  to  each,  there  is  do  im- 
plied easement  of  light  and  air  belonging  to  the 
building,  although  the  sale  and  conveyance  of  that 
tract  is  made  first.  Ck>llier  v«  Pierce,  7  Gray,  18,  08 
Am.  Dec.  468. 

And  again  that  an  easement  of  light  and  air  b 
not  granted  by  implication  on  a  oonveyanoe  of  a 
building,  where  on  the  same  day  and  as  part  of  the 
same  transaction  the  grantees  and  grantors  united 
in  a  conveyance  of  the  adjoining  premises,  with  a 
covenant  that  they  are  free  of  all  incumbrances,^ 
especially  where  the  windows  for  which  the  ease- 
ment was  claimed  were  not  necessary  to  the  estate 
granted.    Randall  v.  Sanderson,  111  Mass.  Hi. 

Finally,  in  Keats  v.  Hugo,  116  Mass.  206^  15  Aol 
Rep.  80,  it  is  held,  on  a  full  review  of  earlier  oases, 
that  no  grant  of  any  right  of  Ught  or  air  from  ad- 
Joining  lands  is  to  be  implied  from  the  conveyance 
of  a  house. 

It  is  said  in  this  case  that  the  same  doctrine  is  as- 
sumed to  be  the  law  of  Massachusetts  in  Brooks  v. 
Reynolds.  108  Mass.  81,  and  Boyoe  v.  Ouggenheim, 
108  Mass.  201. 8  Am.  Rep.  882. 

The  case  of  Story  v.  Odin,  supra,  therefore,  which 
has  been  a  leading  one  on  the  doctrine  it  declared, 
isno  longer  authority  in  Massachusetts. 

The  rule  that  an  implied  easement  of  light  for 
windows  is  created  by  the  grant  of  premises,  the 
windows  of  a  structure  on  which  overlook  land  re- 
tained by  the  grantor,  was  approved  artfuendo  in 
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▼.  BhOdon,  76  U.  S.  0  Wall.  54,  19  L.  ed.  597; 
J(yrdan  v.  Dyer,  34  Vt.  104.  80  Am.  Dec.  668; 
Grafter  A  Baker  Sewing  Mack,  Co,  v.  Bulkley, 
48  111.  198. 

The  ordinaiy  remedj  for  the  Tiolation  of  an 
casement  for  a  nuisance,  or  for  the  breach  of  an 
implied  covenant  for  quiet  enjoyment,  is  by 
bill  in  equity  and  an  Injunction,  which  in  such 
cases  is  granted  almost  as  of  course. 

2  Pom.  £q.  Jur.  1st  ed.  g  1851:  Leecfi  ▼. 
JSehweder,  L.  R.  9  Ch.  App.  468.  opinion  by 
8ir  G.  Jessel,  M,  B,;  Salisbury  y.  Andrev>$, 
128  Mass.  345;  Branded,  Qraee,  154 Mass.  210: 
High,  Inj.  2d  ed,  §  849;  Bmith  v.  Bmith,  148 
Mass.  5,  and  cases. 

Where  the  darkening  of  the  ancient  windows 
of  a  dwelling  house  materially  injures  the  com- 
fort of  the  existence  of  those  who  dwell  in  it, 
the  court  wiU  interfere  by  injunction. 

JaekwH  y.  Duke  of  New  CasOe,  8  DeG.  J.  & 
8.  275,  and  cases. 

Priyate  property  cannot  be  taken,  at  any 
price  except  his  own,  from  the  owner  for  the 
use  of  another. 

Ticker  y.  Howard,  128  Mass.  861,  and  cases; 
Zeeeh  y.  Sehweder,  $upra. 

As  no  two  pieces  of  land  are  exactly  alike, 
equity  considers  that  in  no  case  can  damages 
in  money  be  adequate  compensation  for  the 
breach  of  a  covenant  or  other  contract  affect- 
ingland. 

Foster,  Fed.  Pr.  §  206,  and  cases;  Adderley 
▼.  Dixon,  1  Sim.  &  Stu.  607;  Bispham,  £q. 
$§  875-877. 

If  the  construction  of  the  instrument  be  clear, 


and  the  breach  clear,  then  ft  Is  not  a  question 
of  damages,  but  the  mere  circumstance  of  the 
breach  of  the  covenant  affords  sufficient 
ground  for  the  court  to  interfere  by  injunction. 

Foster,  Fed.  Pr.  §208;  Tipping  v.  Eekeraley, 
2  Eay  &  J.  264.  See  also  Manners  v.  Johnson, 
L.  R.  I.  Ch.  Div.  678;  Lloyd  v.  London,  G,  db 
D,  B.  Co,  2  DeG.  J.  &  8. 568;  Trustees  of  Col- 
umbia GoOege  y.  Lyneli,  70  N.  Y.  440,  26  Am. 
Rep.  615. 

An  injunction  to  restrain  a  breach  of  an  im- 
plied covenant  not  to  do  anything  inconsistent 
with  the  contract,  will  be  granted,  even  when 
affirmative  performance  cannol  be  decreed. 

Fry,  Spec  Perf .  §  884  «<  seq,;  Duff  v.  Bus- 
seU  188  N.  Y.  678. 

The  completion  of  the  work  after  the  plain- 
tiffs had  protested  against  it  and  bad  brought 
their  bill  for  an  injunction,  was  at  the  risk  of 
the  defendants,  and  did  not  deprive  the  court 
of  ^jurisdiction  over  the  case;  nor  does  the 
fact  that  the  court  below  failed  to  grant  an  in- 
junction have  that  effect. 

Tucker  y,  Howard,  128  Mass.  86t;  Branded. 
Grace,  154  Msss.  210;  Duff  v,  BusseU,  supra. 

The  Jordaus  were  not  necessary  parties.  Of 
the  title  and  rights  of  one  known  to  be  in  tbe 
actual,  open  and  exclusive  possession  under 
such  a  lease,  everybody  has  notice,  construct- 
ive at  least  and  conclusive  in  law. 

2  Pom.  Eq.  Jur.  1st  ed.  614  et  seq,;  Fried- 
lander  v.  Hewitt,  9  L.  R.  A.  700,  30  Neb.  783. 

Persons,  straneers  to  the  contract,  and  there- 
fore neither  entitled  to  the  rights  nor  subject 
to  the  liabilities  which  arise  out  of  it,  are  as 


Lampman  v.  Milks,  21 N.  Y.  50S.  which  was  in  fact 
«  case  coDceming  xlirhtB  in  a  stream. 

But  the  New  York  doctrine  Is  to  the  contraiy 
«nd  holds  that  the  grant  of  an  easement  of  Uflrht 
and  air  is  not  implied  from  the  grant  of  a  house 
having  windows  overlooking  land  retained  hy  the 
grantor.    Sblpman  v.  Beers,  2  Abb.  N.  C.  48S. 

In  New  Jersey  the  oas^  of  Robeson  v.  Pittenger, 
t  N.  J.  Eq.  67, 82  Am.  Deo.  412.  whiob  decUred  in 
favor  of  ancient  lights,  has  been  limited  by  subse- 
<iuent  cases  to  the  doctrine  of  an  implied  easement 
on  the  sale  of  a  building  overk>oking  other  land  of 
the  crantor.  This  doctrine  is  adopted  in  Sutphen 
V.  Therkelson,  88  N.  J.  Eq.  818,  In  which  an  ease- 
ment of  light  and  air  for  windows  of  a  building  (in 
this  case  a  hotel)  Is  held  to  be  Implied  on  a  convey- 
ance of  the  hotel  premisea  while  the  grantor  re- 
tains land  overlooked  by  the  windows  of  thebuUd- 
Ing,  If  the  light  and  air  through  these  windows  is 
oeo€88ary  to  tbe  enjoyment  of  the  buUdlng. 

fn  Pennsylvania  it  was  decided  in  Maynard  y. 
Bsber,  17  Pa.  222,  that  no  implied  easement  of  light 
and  aJr  is  created  on  the  simultaneous  sale  of  two 
parcels  of  land,  on  one  of  which  is  a  building  with 
windows  overlooking  the  other,— especially  where 
the  sales  are  made  clear  of  incumbrances. 

In  a  later  Pennsylvania  case  It  Is  held  that  no 
f  mpUed  easement  of  light  or  air  arises  on  the  sale 
of  part  of  grantor^  land  with  a  building  thereon 
having  windows  overiookmg.'bls  other  land,  unless 
the  use  of  those  windows  is  a  matter  of  neoeaslty 
for  the  enjoyment  of  the  part  sold. .  Bennyson^s 
App.  M  Pa.  147, 88  Am.  Rep.  777. 

The  limitation  of  the  implied  easement  to  oases 
of  necessity  Is  made  in  leveral  states. 

Thus  in  Georgia  an  Implied  grant.of  an  easement 
of  light  for  a  building  on  premises  conveyed  will 
be  sustained  only  In  cases  of  real  necessity  and  not 
when  other  lights  to  the  building  sold  can  be  sub- 
•tituted  at  a  reasonable  cosU  Turner  v.  Thompson, 
56  Ga.  968,  U  Am.  Bep.  497. 
22  L;  R.  A. 


This  is  the  doctrine  also' in  West  Virginia.  Pow- 
ell V.  81ms,  5  W.  Ya.  1, 18  Am.iRep.  889. 

But  in  Ohio  as  no  implied  easement  of  light  and 
air  is  made  on  a  conveyance  of  premises  with  win- 
dows overlooking  adjoining  land  of  the  grantor, 
even  if  the  use  of  the  windows  Is  necessary  to  the 
convenient  enjoyment  of  the  property.  Mullen  v. 
Strieker,  19  Ohio  St  186, 2  Am.  Rep.  879. 

So  in  Indiana  and  Iowa  there  is  no  implied  grant 
of  light  on  a  conveyance  of  part  of  tbe  grantor^s 
premises  witha  building  thereon  having  windows 
overlooking  the  remainder  of  his  land.  Kelper  v. 
Klein,  61  Ind.  818;  Morrison  v.  Marquardt,  24  Iowa, 
86, 92  AOL  Dec  444. 

In  Maryland  the  main  question  has  not  been  ex- 
pressly decided  but  it  is  held  that  there  Is  no  implied 
easement  of  light  on  the  sale  of  dilferent  tracts 
not  owned  by  the  same  person,  because  tbe  sale  of 
both  was  made  by  the  same  agent.  Cherry  v.  Stein, 
JlMd.l. 

In  Louisiana  where  the  olvU  law  prevails,  servi- 
tudes of  light  and  air  are  recognized  by  the  Code, 
and  It  Is  held  that,  under  arts.  763  and  766,  a  servi- 
tude of  light  and  sight  is  created  where  the  owner 
of  two  lots  lays  out  on  one  of  them  an  alley  on 
which  the  other  lot  fronts.  Cleris  v.  Tieman,  16 
La.  Ann.  816. 

And  likewise  tbe  owner  of  lots  on  both  sides  of  a 
division  wall  by  making  a  window  therein  creates 
a  '^destination  du  pire  de  famiUe^'*^  which  results  in 
a  servitude  as  soon  as  the  title  to  the  lots  is  Mvered. 
LaviUebeuvre  v.  Coegrove,  18  La.  Ann.  828. 

A  sale  by  an  administrator  of  a  dwelling  house  to 
one  person,  with  windows  opening  into  a  passage  3 
feet  9  inches  wide  on  an  adjoining  lot,  which  is  sold 
by  him  to  another  person,  and  on  which  there  is 
another  dwelling,  implies  an  easement  of  light  as 
well  as  of  passage  over  this  way,  since  the  easement 
was  apparent  at  the  time  of  the  sale:  but  it  would 
be  otherwise  if  the  purchaser  did  not  know  of  the 
easement.    Durel  v.  Bolsblanc,  1  La.  Ann.  407. 
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much  stran^rs  to  a  proceeding  to  enforce  the  I 
execution  of  it  as  they  are  to  a  proceeding  to 
recOTer  damages  for  the  breach  of  it. 

Tasker  v.  Small,  8  Myl.  &  C.  09;  Pry,  Spec. 
Perf.  8d  ed.  8  140  et  seq.;  Willard  v,  Tayloe, 
75  U.  8.  8  Wall.  657.  19  L.  ed.  501^  MovUon 
y.  Chqfee,  22  Fed.  Rep.  26:  Milkman  ▼.  Ord- 
toatf,  106  Mass.  282. 

Messrs.  FraAeis  V.  Baleh  and  Felix 
Rackemann  for  appellees. 

Allen,  J:,  delivered  the  opinion  of  the 
court : 

Tiie  court  ruled  that,  on  the  pleadings  and 
facts  reported,  the  plaintiffs  were  not  en- 
titled to  any  relief,  either  by  way  of  injunc- 
tion or  damages,  against  the  defendants,  and 
therefore  dismissed  the  bill.  The  particular 
ground  is  not  stated,  but  from  the  terms  of 
the  report  and  the  course  of  the  argument  we 
are  led  to  infer  that  it  was  thought  that  the 
plaintiffs  should  have  sought  their  remedy 
airainst  the  Jordans  alone,  through  whose  im- 
mediate agency  the  acts  complained  of  were 
done,  and  that  the  present  defendants  are  not 
responsible  therefor.  However,  we  have  to 
consider  the  whole  case. 

1.  It  could  not  properly  be  held  on  the 
facta  reported  that  as  matter  of  law  the  plain- 
tiffs were  not  entitled  to  any  relief  against 
anybody.  It  is  true  that  the  description  of 
the  premises  demised  to  the  plaintiffs  con- 
tained no  express  mention  of  the  well  or 
open  space  for  light  and  air,  and  the  lease 
contained  no  express  covenants  on  the  part 


of  the  lessors ;  but  the  sltnatfon  and  habitual 
use  of  the  demised  premises  were  such  at  to 
warrant,  if  not  to  require,  the  finding  of  an 
implied  grant  of  a  right  to  light  and  air 
from  the  open  space,  or  at  least  from  that 
portion  of  it  owned  by  the  defendants.  It  is 
true  that  the  doctrine  of  implied  grants  of 
easements  or  privileges  connected  with  real 
estate  is  applied  with  some  strictness  in  thi» 
commonwealth,  but  in  this  case  it  mijrht 
well  be  found,  as  it  was  found,  that  the  right 
to  light  and  air  was  necessary  to  the  benefi- 
cial enjoyment  of  the  demised  premises.  The 
open  space  was  not  accessible  from  the  street. 
Its  sole  use,  so  far  as  the  lessors  were  con- 
cerned, was  for  the  benefit  of  the  occupants 
of  their  building,  and  it  most  have  been  in- 
tended that  the  plaintiffs  should  have  the 
benefit  of  it.  There  is  no  other  reasonable 
view  to  be  taken  of  the  facts.  The  case  of 
Doyle  v.  Lord,  64  N.  Y.  482,  21  Am.  Rep. 
629,  much  resembles  the  present,  and  fullf 
sustains  the  plaintiffs'  contention  on  this 
point ;  and  the  general  doctrine  that  there  is 
an  implied  Rrant  of  whatever  is  necessary  to 
the  beneficial  enjoyment  of  the  thing  granted 
is  familiar.  SdiAury  v.  Andrews^  19  Pick. 
250 ;  TfMyer  v.  PayM,  2  Cush.  827,  881 ;  PiU 
tingill  v.  Porter,  8  Allen.  1,  6,  7,  85  Am. 
Dec.  671 ;  Wiite  v.  Chajnn,  12  Allen.  516, 
518 ;  Oliver  v.  Pitman,  98  Mass.  46,  50 ;  Bu*9 
V.  Dyer,  125  Mass.  287 ;  Hooper  v.  Farnstcorth, 
128  Mass.  487 ;  Johnson  v.  Knapp,  146  Mass. 
70,  150  Mass.  267;  Brands  v.  Grace,  151 
Mass.  210;   Taylor,   Land.   &  T.   §  161 ;  2 


ImpUed  saument  of  tenant. 

An  Implied  grant  In  a  lease  of  the  rtirht  to  light 
and  air  from  an  open  space  or  well  adjolniog  the 
rooms  leased  may  arise  without  any  express  refer- 
ence in  the  lease  to  the  subject,  where  the  situation 
and  habitual  use  of  the  premises  is  such  that  the 
right  to  liffht  and  air  is  necessary  to  the  beneficial 
enjoyment  of  the  premisos  leased.  See  the  main 
case  above,  Casb  v.  Mnror,  with  which  most  of  the 
autborittea  agree. 

KxATiNO  V.  Spbinobr.  posL  Mi,  denies  in  gener- 
al terms  that  such  an  Implied  easement  can  exist  in 
favor  Of  a  tenant,  but  the  authorities  cited  in  sup- 
port of  the  statement  consist  of  one  case  as  to  an 
implied  easement  of  a  vendee,  and  the  New  York 
cases.  Palmer  v.  Wetmore  and  Myers  v.  Gemmel, 
infra,  which  are  limited  by  Doyle  v.  Lord,  infra* 
establishing  the  doctrine  in  New  York,  in  agree- 
ment with  Cass  v.  Mikot.  So  that  the  language 
of  KsATiNa  V.  Sprinobr,  if  it  is  to  be  upheld  to  its 
full  extent  1b  Illinois,  which  seems  unnecessary  for 
the  purpose  of  that  case,  is  not  in  agreement  with 
the  law  elsewhere. 

A  leasee  of  a  building  can  enjoin  a  grantee  of  the 
lessor  from  ererting  a  structure  which  will  ob- 
struct light  and  air  which  are  necessary  to  the  en- 
joyment of  the  leased  building,  unless  the  lessee 
has  by  estoppel  lost  hiSi  right  Ware  v.  Chew,  43 
N.  J.  Eq.  403w 

The  erection  of  a  party  wall  by  an  adjoining  own- 
er, darkening  the  windows  of  a  leased  building, 
does  not  constitute  an  eviction,  in  the  absence  of 
any  covenant,  agreement,  or  representations  by 
the  lessor  as  to  the  light,  and  where  the  lessor  did 
not  own  the  adjoining  land  at  the  time  of  the  lease. 
If  he  had  owned  the  land  at  that  time,  an  implied 
easement  might  hiive  existed  for  the  continuance 
of  light  to  the  leased  building,  Hazlett  v.  Powell, 
80  Pa.  288. 
22JLR.A. 


In  Royoe  v.  Guggenheim,  106  Mass.  201,  8  Anu 
Bep.  882^  the  effect  of  a  landlord^  erection  of  a 
structure  adjoining  leased  premises,  darkening  the 
leasee's  windows,  is  to  some  extent  discussed,  but 
it  appears  in  that  case  that  the  structure  was  on  a 
part  of  the  leased  premises  and  was  therefore  deai^ 
ly  an  Invasion  of  the  tenant's  rights. 

A  tenant  of  the  lower  story  of  a  building  oped 
for  a  store,  the  rear  windows  of  which  were  the 
only  means  of  light,  except  artificial  light,  in  that 
part  of  the  store,  has  an  easement  iu  the  unob- 
structed entrance  of  light  through  those  windows^ 
Doyle  V.  Lord,  64  N.  Y.  4S8,  A  Am.  Bep.  688. 

But  if  the  use  of  the  windows  is  not  necessary  to 
the  enjoyment  of  the  leased  premises  a  landlord  is 
not  precluded  from  building  on  vacant  premises 
by  the  fact  that  he  has  leased  a  building  with  win- 
dows overlooking  them.  Palmer  v.  Wetmore,  S 
Sandf.  816:  Hyers  v.  Gemmel,  10  Barb.  687. 

The  tenant  of  a  portion  of  a  building  aoquires  a 
right  to  light  from  skylights  over  his  rooms,  and 
where  fioor  lights  are  placed  under  a  skylight  to 
light  a  basement  under  the  room  over  which  the 
skylight  is  placed,  the  tenant  of  the  room  over  the 
basement  has  no  right  to  cover  the  floor  lights  with 
carpets  or  matting  to  exclude  the  light  from  pass- 
ing down  in  the  basement,  which  is  occupied  by  a 
different  tenant.    O'Neill  v.  Btene,  8  Misc.  £19. 

A  skylight  constructed  for  the  use  of  a  leased 
store  is  an  appurtenance,  the  right  to  enjoy  the 
use  of  which  passes  under  the  lease,  and  the  light 
therefrom  cannot  be  obstructed  by  tenants  of  the 
upper  part  of  the  building.  Morgan  v.  Smith,  ( 
Hun,  220. 

The  tenant  of  a  basement  of  a  building  may  re- 
strain the  occupant  of  the  story  above  from  cov- 
ering the  iron  grating  in  front  of  the  building 
which  protects  the  windows  in  the  basement. 
Spies  V.  Damm,  64  How.  Pr.  283. 

It  makes  no  difference  in  such  case  whether  the 
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ITaahb.  Real  Prop.  «th  ed.  818,  819.  838-881. 
Without  underttikinff  to  define  what  may  in 
«11  cases  be  included  as  necessary,  it  is 
enough  to  say,  that,  on  the  facts  reported, 
light  and  air  from  this  open  space  mi^ht 
well  be  found  to  be  necassary.  That  being 
ao,  the  facts  reported  are  sufficient  to  show 
or  at  least  to  warrant  a  finding  of  a  nuisance, 
•or  a  substantial  interruption  of  the  plain- 
tiffs' right  to  quiet  enjoyment  of  the  prem- 
ises (Fuller  V.  it%,  10  Gray,  285,  290 ;  San- 
derion  y.  Benotck-upon- Tweed,  L.  R  13  Q. 
B.  Div.  547;  Jenkins  y.  Jaekean,  L.  R.  40 
■Ch  Div.  71 ;  Sobinean  y.  Kiltert,  L.  R.  41 
Cb.  DiY.  88,  97;  Taylor,  Land.  &  T.  §§  805. 
309,  380),  though  perhaps  not  of  an  cYiction, 
.as  to  which  see  Mavce  y.  OugffenTieifn,  106 
Mass.  201,  8  Am.  Rep.  822 ;  Bartlett  y.  Far- 
•ringion,  120  Mass.  284;  Brown  y.  Holyoke 
Water  Power  Co,  152  Mass.  468;  Brande  v. 
Grace,  supra;  Upton  y.  Tovmend,  17  0.  B. 
50. 

2.  Assuming  that  the  olaintiffs  had  a  right 
to  relief  against  somebody,  it  could  not  prop- 
erly be  held  on  the  facts  reported  that  they 
were  not  so  entitled  as  against  these  defend- 
■ants.  This  is  the  point  on  which  most  stress 
has  been  laid  in  the  argument  for  the  defend- 
•anta.  A  brief  recital  of  facts  may  be  made. 
The  plaintiffs*  lease  would  not  expire  till 
December  81,  1892.  In  it  they  coYenantod  to 
make  no  use  of  the  premises  that  should  be 
injurious  to  any  person  or  property,  or  liable 
to  affect  any  insurance  on  the  premises,  or  to 
increase  the  premium  thereof,  and  to  conform 


to  such  rules  and  regulations  as  might  from 
time  to  time  be  established  bY  the  lessors  for 
the  general  conYcnience  and  safety  of  the 
tenants  in  the  building ;  but  the  lessors  en- 
tered into  no  express  covenants.  At  the  time 
the  plaintiffs  took  their  lease,  which  covered 
the  2d,  8d,  4th,  and  5th  stories  of  the  east 
half  of  the  building,  Bradford  &  Thomas 
held  a  lease  of  the  store  and  basement,  un- 
der the  plaintiffs,  which  would  run  for  a 
year  longer  than  the  lease  to  the  plaintiffs, 
and  which  contained  provisions  identical 
with  or  similar  to  those  in  the  plaintiffs* 
lease ;  and  they  covenanted  not  to  make  any 
alterations  or  additions  during  their  term 
without  the  written  consent  of  the  lessors. 
On  the  20th  of  May,  1892,  the  defendants,  in 
order  to  enable  themselves  to  make  another 
lease,  which  should  include  said  basement, 
to  the  Jordans.  and  to  give  possession  there- 
of to  the  Jordans,  bargained  with  Bradford 
&  Thomas  to  vacate  the  same,  and  to  accept 
other  rooms  in  place  thereof,  and  to  permit 
the  enlargement  of  the  chimney  then  serving 
the  engine  room ;  the  expressed  consideration 
therefore  being  $10,000  to  be  paid  to  Bradford 
&  Thomas  in  cash,  besides  certain  other  con- 
siderations connected  with  the  use  of  the 
premises.  On  the  same  day  the  defendants 
executed  a  lease  to  the  Jonlans  of  the  whole 
premises  then  occupied  in  part  by  Bradford 
&  Thomas,  and  in  part  by  the  plaintiffs, 
with  these  provisions,  among  others:  '^Tlie 
lessees  take  subject  to  the  lease  to  Case,  Dud- 
ley «&  Battelle  [the  plaintiffs]  ;  and  to  the 


landlord  owns  to  the  oenter  of  the  street  or  oot,  or 
whether  the  Iron  gratln«ris  or  Is  not  In  what  Is 
•oommoDly  denominated  the  stoop  line.    Ibid, 

Express  (front  or  reservation  of  such  easements, 

A  flrrantor  of  land  may  ezprenly  reserve  the  free 
-flow  of  U«rht  and  air  over  it  for  beDeflt  of  other 
property.  Gay  v.  Walker,  86  Me.  64,  68  Am.  Beo. 
-784:  Hagerty  V.  Lee,  20L.R.A.e81,64N.J.L.680. 

The  rlflrht  to  have  land  unbuilt  upon  for  the 
benefit  of  the  light,  air,  etc.,  of  nelflrhboring  land 
may  be  made  an  easement  within  reasonable  limits 
l>y  deed.    Ladd  v.  Boston,  161  Mass.  686. 

An  easement  to  have  land  remain  unbnile  upon 
Is  created  by  aolanse  in  a  deed  saying:  '*8aid  grant- 
ors agree  that  no  buildings  shall  be  erected,**  etc.. 
the  word  '*  agree  **  being  equivalent  to  "grant.* 
Hogan  V.  Barry,  148  Mass.  688. 

A  bond  executed  by  a  vendor  simultaneously 
with  a  deed  to  the  effect  that  a  certain  piece  of  land 
•till  owned  by  the  grantor  shoald  never  be  built 
upon  Is  effective  to  create  an  easement  of  light 
«nd  air  in  favor  of  the  premises  conveyed.  Hills 
w.  MiUer,  8  Paige,  264, 8  L.  ed.  141, 24  Am.  Dec  S18. 

A  statement  equivalent  to  a  promise  or  engage- 
tnent  made  to  the  court  and  the  adverse  party  in  a 
•uit,  that  the  latter  might  have  the  light  and  air 
from  an  open  space:  and  that  this  was  for  the  mu- 
tual accommodation  of  both  parties,  was  regarded 
in  Banks  v.  American  Tract  Soc.  4  Sandf.  Ch.  488. 
7  L.  ed.  lin,  as  a  contract  with  the  court  which 
was  binding. 

A  covenant  that  a  certain  space  should  alwayp 
lay  open  for  a  passageway  and  court  for  the  com- 
mon use  of  the  parties  to  the  covenant  and  theii- 
respecdve  estates  was  construed  to  create  not 
.merely  a  right  of  way  but  the  right  to  an  open 
«oiirt  for  light  and  air.  where  the  parties,  while 
'Owningthe  premises  in  common,  had  built  adjoin- 
ing the  court  not  only  a  single  dwelling  house  but  a 
S2  L.  R  A. 


brick  block  of  four  dwelling  houses,  and  their  pur- 
pose was  to  make  the  same  use  of  the  remaining 
land  adjoining  the  court.  Salisbury  v.  Andrews, 
128  Mass.  836. 

One  who  accepts  a  deed  which  reserves  an  ease- 
ment of  light  and  air  does  not  thereby  make  the 
easement  applicable  to  land  which  he  previously 
owned.  Dyer  v.  8anf ord,  9  Met  886, 48  Am.  Dec 
899. 

The  condition  and  reservation  in  a  deed  of  a  strip 
of  land  one  foot  in  width  along  the  dividing  line  of 
adjoining  owners  that  the  grantor  shall  have  cer- 
tain windows  'iooking  out  on  said  lot  **  in  a  build- 
ing to  t>e  erected  free  from  any  hindrance  or  ob- 
struction to  any  other  or  greater  extent  than  they 
would  be  by  an  existing  struotuie  on  the  grantee*s 
premises,  applies  only  to  the  strip  granted  and  not 
to  the  land  previously  owned  by  the  grantee 
Ck>oper  V.  Louanstein,  87  N.  J.  Bq.  284. 

A  reservation  in  a  deed  that  the  grantee  should 
not  erect  any  building  more  than  one  story  high  in 
a  certain  space  reciting  the  object  to  be  to  pre- 
serve the  right  to  light  for  the  grantor*s  prem- 
ises does  not  restrict  the  grantee  to  the  exact 
height  of  a  one-story  building  already  standing  on 
the  space  mentioned,  and  is  not  violated  by  raising 
the  height  of  such  building  two  feet  so  as  to  give 
the  same  height  of  ceiling  that  existed  In  a  room 
adjoining.  Hobson  v.  Oartwrlght,  14  Ky.  L.  Rep. 
288. 

A  reservation  and  covenant  in  a  deed  to  the 
effect  that  nothing  shall  be  built  or  erected  on  the 
lot  conveyed  to  obstruct  the  light  from  a  certain 
•lall  was  held  to  give  an  easement  of  light  and  air 
to  the  windows  of  the  whole  building  and  not 
merely  to  a  certain  room  therein,  the  question 
heing  the  construction  of  the  language  as  to  what 
was  intended  by  the  word  "*  hall.**  Pope  v.  Bell,  37 
y.  J.  Bq.  486. 

The  right  of  way  to  a  stable  does  not  include  the 
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lease  to  Bradford  &  Thomas,  and  to  the  agree- 
ment dated  this  day  between  the  lessors  and 
said  Bradford  &  Thomas.**  "Permission  is 
granted  for  the  lesses  to  put  into  the  basement 
of  the  building  boilers,  dynamos,  and  other 
appurtenances  sufficient  to  supply  power, 
light,  heat,  etc.,  to  the  neighborine;  build- 
ings occupied  by  them,  and  to  builda chim- 
ney of  adequate  sisse  in  connection  there- 
with." The  Jordans  went  into  possession 
June  1,  1893,  and  proceeded  to  put  in  elec- 
trical works,  under  the  permission  contained 
in  their  lease.  There  is  nothing  in  the  facts 
reported  to  show  that  in  putting  in  these 
works  the  Jordans  made  any  more  disturbance 
of  or  interference  with  the  plaintiffs  than 
was  necessarily  incident  to  the  doing  of  such 
work,  or  that  in  any  respect  they  exceeded 
the  permission  granted  to  them  by  the  de- 
fendants. The  contrary  is  to  be  assumed. 
Mr.  Minot,  one  of  the  defendants,  and  their 
actiye  trustee,  testified  that  he  could  do  noth- 
ing to  stop  the  work  except  to  say  to  the 
Jordans  that  be  would  be  glad  to  haye  any- 
thing done  to  prevent  annoyance.  The  de- 
fendants objected  to  his  being  asked  if  the 
Jordans  were  doing  anything  other  or  differ- 
ent than  they  were  authorized  to  do  under 
the  lease,  and  the  question  was  excluded. 
Moreover,  in  their  answer  the  defendants  aver 
that  the  Jordans  "are  regarding  the  terms 
and  proyisions"  of  their  Tease.  Upon  these 
facts  it  might  well  have  been  found  that  the 
defendants  sanctioned  and  authorized  what- 
ever the  Jordans  did,  and  were  answerable 
for  it.  They  gave  express  permission,  and 
they  did  it  for  a  consideration.  They  bought 
off  Bradford  &  Thomas  for  the  very  purpose 
of  lettinsr  the  premises  to  the  Jordans,  with 
this  permission.  The  effect  was  to  injure 
the  plaintiffs.    This  result  was  the  natural 


and  probable  consequence  of  what  the  de- 
fendants permitted  to  be  done.  It  was  a  re- 
sult which  they  must  have  contemplated  front 
the  outset.  A  jury,  upon  these  facts,  would 
not  only  be  well  warranted  in  finding  that 
the  defendants  were  responsible  to  the  plain- 
tiffs, but  that  view  seems  to  be  most  m  ac- 
cordance with  the  facts.  The  decision  in  the 
well-considered  case  of  U^ton  v.  Taumend 
is  closely  applicable  on  this  point.  17  C. 
B.  80,  60,  66.  71,  72.  8ee  also,  Lufkin  y. 
Zane,  157  Mass.  117.  17  L.  R.  A.  261 ;  Fish 
y.  Dodge,  4  Denio,  811,  817,  47  Am.  Dec. 
254. 

8.  The  defendants  raise  the  further  objec- 
tion that  the  Jordans  are  not  parties  to  the 
suit,  and  that  it  became  apparent  during  the 
trial  that  they  were  the  persons  actually  cans 
ing,  and  doing  the  things  complained  of  by^ 
the  plaintiffs.  So  far  as  this  ground  of  de 
fense  is  set  up  in  the  answer,  it  is  found  inr 
the  averment  that  the  defendants  made  a  lease 
"  to  one  Jordan  and  another,  which  lease  waB 
expressly  made  subject  to  all  the  rights  of 
the  plaintiffs  in  the  premises,  and  which 
lease  gave  to  the  lessees  therein  named,  sub- 
ject as  aforesaid,  certain  rights  of  repair, 
renewal,  and  remodeling;  that  said  lease  is 
now  in  full  force;  that,  as  defendants  are 
advised,  their  lessees  are  re&^arding  the  terms 
and  provisions  thereof ;  and  that  tne  defend- 
ants are  directing,  controlling,  or  doing  no- 
work  in  or  about  the  premises  whatever.*^ 
T)iis  ground  of  defense  seems  to  be  stat«d  in^ 
the  answer  rather  by  way  of  exoneration  of 
the  defendants  than  as  pleading  the  want  of 
parties.  .When  the  defendants  say  that  they 
made  a  lease  **  to  one  Jordan  and  another"  it 
cannot  be  supposed  that  they  thereby  meant 
to  suggest  that  the  plaintiffs  must  make  **one 
Jordan  and  another^  parties  defendant.     '^^'^ 


The 


right  to  light  and  air  for  the  stable,  but  only  such 
as  may  be  necessary  for  the  use  of  the  riirht  of  way. 
Grafton  v.  Moir,  190  N.  Y.  465.  As  to  the  right  of 
building  over  a  right  of  way,  see  note  to  Hollins  v. 
DemorQst(N.  Yl)  16  L.  R.  A.  487. 

The  grant  of  a  five-foot  passageway,  evidently 
intended  as  a  narrow  foot- way,  does  not  necessa- 
rily imply  a  right  to  have  the  way  kept  open  to  the 
■ky  for  light,  or  air,  or  prospect.  Bumham  v. 
lievins,  144  Mass.  88, 60  Am.  Bep.  6L 

A  reservation  in  a  deed  of  a  certain  space,  **  to 
remain  open  forever  for  the  benefit  of  light  and 
air  is  held  to  be  merely  for  light  and  air  and  not 
for  a  right  of  way.    Oliver  v.  Pitman.  96  Mass.  46. 

But  a  clause  in  a  deed  ezpressly  stipulating  for 
a  passageway  of  a  certain  width  for  light  and  air 
grants  the  right  to  the  open  and  unobstructed 
passage  of  light  and  air  from  the  ground  upward 
throughout  the  length  of  the  passageway.  Brooks 
V.  Reynolds,  106  Mass.  81. 

An  express  reservation  in  a  deed  of  a  right  to  light 
and  air  for  a  window  created  by  a  prior  deed  pre- 
cludes one  who  is  priyy  In  estate  with  the  later 
grantee  from  setting  up  a  supposed  abandonment 
of  the  easement  by  parol  before  the  making  of  the 
later  deed.  Dyer  y.  Sanford,  9  Met.  a8&,  43  Am. 
Dec.  899. 

An  easement  of  lights  granted  by  covenant  in  a 
lease  for  the  renewable  term  of  ninety-nine  years 
passes  to  the  grantee  of  the  reversion  with  all  priv- 
ileges  and  appurtenances,  but  its  existence  does 
not  constitute  a  violation  of  a  special  warranty  in 
a  subsequent  deed  of  the  adjoining  lot  against  the 
2dL.R.A. 


I  claims  and  demands  of  the  grantor  and  all  persons- 
claiming  by,  through,  and  under  him.  Janes  v.. 
Jenkins,  81  Md.  1 6  Am.  Bep.  800. 

An  easement  for  light  and  air  to  windows  re* 
serred  on  convesranoe  of  land  subject  to  a  mort- 
gage, which  is  assumed  by  the  grantee,  is  lost  on  a 
foreclosure  of  the  mortgage  and  its  purchase  by 
the  wife  of  the  grantee,  to  whom  the  land  was  con- 
veyed  through  a  third  person,  but  who  did  not  as> 
Bume  the  mortgage.  Christ  Prot.  Bpisoopal  Churob 
y.  Mack,  98  N.  Y.  488. 

An  easement  uf  air,  light,  and  vision  created  by 
covenant  In  a  deed  for  the  benefit  of  other  lots  by 
the  grantor  is  extinguished  If  the  owner  of  the 
easement  has  made  or  permitted  permanent  erec> 
tions  which  substantially  intercept  the  air,  lights 
and  vision;  and,  so  fSr  as  the  easement  is  inter* 
fered  with  by  such  erections,  to  that  extent  it  i» 
destroyed.    Lattimer  v.  Llwrmore,  TS.N.  Y.  174. 

Enforoement  of  nghL 

On  a  lease  for  ninety-nine  years  renewable  for- 
ever of  the  undivided  one-fourth  part  of  a  vacant 
lot  adjoining  a  hotel  owned  by  the  lessor,  with  a 
restriction  against  building  aboye  a  certain  height 
made  for  the  benefit  of  the  hotel,  the  lessor  has  a 
right  to  enforce  the  restriction  for  the  benefit  of 
bisihotel,  notwithstanding  his  subsequent  oonvey-^ 
ance  of  the  reversion  of  the  leased  premises. 
Thruston  v.  Minke,  32  Md.  487. 

An  injunction  against  the  erection  of  a  buildings 
by  a  lessee  darkening  the  windows  of  the  leased 
building  was  denied,  where  the  lease  reserved  ta 
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objection  of  want  of  parties,  when  taken  by 
plea  or  answer,  should  give  the  names  of  the 
necessary  parties  where  this  can  be  done,  and 
especially  where  it  is  peculiarly  within  the 
knowledge  of  the  defendants.  Story,  £q. 
PI.  S§  m,  238,  548.  But,  waiving  the  dis- 
cussion of  technicalities,  let  it  be  assumed 
that  no  injunction  could  properly  be  granted 
without  making  the  Jordans  parties;  the 
only  result  is  that  the  court  would,  even  in 
the  absence  of  proper  pleadings,  take  notice 
of  the  fact,  and  direct  the  cause  to  stand  over, 
in  order  that  the  new  parties  might  be  added. 
SchtDoerer  v.  BayUion  Market  Asio.  99  Mass. 
285,  295;  Story,  Eq.  PI.  286,  238;  1  Dan. 
Ch.  Pr.  4th  Am.  ed.  292.  The  bill  was  not 
dismissed  upon  this  ground,  but  upon  the 
ground  that  the  plaintiffs  were  not  entitled 
to  any  relief,  either  by  way  of  injunction  or 
damages,  against  the  defendants.  The  Jor- 
dans might  have  been  made  parties  by  an 
amendment,  and  might  now  if  an  injunction 
were  still  sought;  but  the  time  has  passed 
when  an  inlunction  could  properly  be  issued, 
and  the  only  question  remaininc^  is  whether 
relief  by  way  of  damages  should  be  given. 
So  far  as  this  form  of  relief  is  concerned,  the 
Jordans  are  not  neoessarv  parties.  They  have 
entered  Into  no  implied  covenant  for  quiet 
enjoyment  with  the  plaintiffs.  If  in  any  re- 
spect the  plaintiffs  could  maintain  a  claim 
for  damages  against  them,  certainly  they  are 
not  joint  contractors  with  the  defendants; 
and,  if  the  defendants  are  liable  in  damages, 
there  is  no  rule  requiring  the  Jordans  to  be 
joined  in  a  suit  to  recover  such  damages. 
The  objection  of  want  of  parties  is  therefore 
unavailing  in  the  present  posture  of  the  case. 
4.  The  only  remaining  question  is  whether 
relief  should  be  granted  against  the  defend- 
ants by  way  of  damages.    It  was  held  in 


Milkman  v.  Ordway,  106  Mass.  282,  that, 
where  a  plaintiff  in  good  faith  brings  a  suit 
seeking  equitable  relief,  supposing  and  hav- 
ing reason  to  suppose  himsefientitled  to  such 
equitable  relief,  even  though  at  the  time 
when  the  bill  was  brought  he  had  no  right 
to  relief  purely  equitable,  yet  the  court  will 
afford  relief  by  awarding  compensation ;  a 
fortiori,  if  the  reason  for  denying  the  purely 
equitable  relief  occurs  pending  the  suit.  Id 
the  present  case,  provided  in  other  respects 
the  plaintiffs  make  out  their  case,  the  only 
reason  for  not  granting  an  injunction  is  that, 
pending  the  suit,  the  plaintiffs'  lease  has 
expired.  The  plaintiffs  should  not  for  this 
reason  be  turned  out  of  court,  but  the  bill 
should  be  retained  for  the  assessment  of  dam- 
ages. Woodbury  v.  Ma/rblehead  Water  Co. 
145  Mass.  509 ;  Brande  v.  Qraee,  164  Mass, 
210;  Stat.  1887,  chap.  388. 

Knowlton  and  Morton,  //. ,  dissent  from 
that  part  of  the  foregoing  opinion  which 
holds  the  defendants  legally  responsible  for 
the  erection  of  the  chimney  by  Jordan  & 
Jordan,  for  these  reasons :  In  their  view,  the 
defendants  are  not  shown  to  have  had  to  do 
with  the  changes  near  the  plaintiffs*  prem 
ises,  except  as  appears  by  their  written  con 
tracts  in  reeard  to  the  property.  They  ar- 
ranged witlT  Bradford  &  Thomas  so  as  to  let 
Jordan  &  Jordan  into  possession  much  sooner 
than  could  have  been' done  without  the  ar- 
rangement. They  made  a  lease  to  Jordan  & 
Jordan  for  eight  years  and  seven  months,  and 
in  the  lease  they  gave  permission  to  make 
the  changes ;  but  they  expressly  stated  in  the 
lease  that  **the  lessees  take  subject  to  the 
lease  to  Case,  Dudley  &  Battelle,  the  plain- 
tiffs." Without  such  permission,  Jordan  <S^ 
Jordan  would  have  had  no  right  as  against 


the  letter  the  right  to  buUd  on  the  adjoiningr 
premtaee,  then  owned  by  a  third  party,  but  the  les- 
see had  himself  acq  aired  a  leaae  of  the  adjoining 
premises  and  was  proceeding  to  build  thereon.  The 
ground  of  the  decision  seems  to  be  that  the  leesor 
was  not  damaged  while  the  lease  was  existing  and 
that  the  lessee  might  remove  the  building  before 
reversion  to  the  lessor.  Atkins  v.  Chilson,  7  Met^ 
SBB. 

A  preliminary  Injunction  against  obstruction  of 
light  and  air  in  violation  of  an  easement  reserved 
will  be  denied,  unless  it  is  shown  that  the  obstruc- 
tion will  afTectanything  but  unnecessary  windows, 
and  where  the  right  to  maintain  windows  has  not 
been  established  at  Uw.  Hagerty  v.  Lee,  46  N. 
J.  Eq.  1,  affirmed  in  Id.  26S. 

No  Injunction  against  interference  with  an  ease- 
ment of  light  will  be  granted,  unless  the  interfer- 
ence is  materlaL  fiiddle  v.  Ash,  8  Ashm.  8]  1;  Bay  v. 
Lynes,  10  Ala.  68w 

Righl  to  UqM  and  air  from  puMie  Mffiivoay, 

Abutting  owners  of  land  on  a  street  have  ease- 
ments of  light  and  air  from  the  street,  which  con- 
stitute property  rights.  Story  v.  New  York  Elev* 
R.  Co.  90  N.  T.  128.  43  Am.  Rep.  146;  Lahr  v.  Met- 
ropolitan  Kiev.  B.  Co.  104  N.  Y.  388;  Obendroth  v. 
Manhattan  B.  Co.  11  L.  R.  A.  684«  128  N.  Y.  1; 
Kane  v.  New  York  Blev.  R.  Co.  U  L.  R.  A.  S40,  125 
N.  Y.  164:  Lamm  v.  Chicago,  St.  P.  M.  ft  9.  R.  Co.  10 
L.  R.  A.  868,  46  Minn.  71:  Adams  v.  Chicago,  B.  ft 
N.  R.  Co.  1  L.  R.  A.  486. 89  Minn.  886;  Dill  v.  C^m- 
S3  L.  R.  A. 


See  also  25  L.  R.  A.  535. 


den  Board  of  Education,  10  L.  R.  A.  276, 47  N.  J.  Eq. 
481;  American  Bank-Note  Co.  v.  New  York  Elev. 
R.  Co.  129  N.  Y.  8SB:  Greene  v.  New  York  Cent,  ft 
H.  R.  R.  Co.  66  How.  Pr.  164:  Pond  v.  Metropolitan 
Elev.  R.  Co.  48  Hun,  667;  Foote  v.  Manhattan  R.  Co. 
68  Hun,  478. 

The  easement  of  an  abutting  owner  to  light  an<l 
air  from  a  street  must  be  upheld,  whether  his  right* 
depend  on  the  common  law  or  the  dvU  law. 
Hine  V.  New  York  Elev.  R.  Co.  64  Hun,  486. 

The  doctrine  of  all  the  oases  above  cited  on  this 
question,  we  believe  without  exception  so  far  as 
they  have  touched  it,  is  that  these  easements  are 
independent  of  the  question  of  ownership  of  the 
fee. 

In'HoUoway  v.  Southmayd,  189  N.  Y.  890,  three 
of  the  seven  judges  concurred  in  holding  that  abut* 
ting  owners  on  the  old  Bloomlngdale  road  in  New 
York  city  had  private  easements,  including  those 
for  the  free  flow  of  light  and  air,  independent  of 
ownership  of  the  fee  of  the  road,  of  which  ease- 
ment they  could  not  be  deprived  without  compen^ 
sation  In  closing  the  road,  but  the  fourth  judge, who 
was  needed  to  make  a  majority  of  the  court,  con- 
curred on  the  ground  that  Che  abutting  ownere 
owned  the  fee  of  the  .road,  while  the  other  three 
judges  dissented. 

Likewise  the  owner  of  land  adjacent  to  a  canal< 
which  constitutes  a  public  highway,  who  erects  a 
building  with  windows  facing  the  canal  close  ta 
the  line,  may  restrain  the  erection  of  a  building 
over  the  canal  which  would  shut  up  his  windowsi 
Barnett  v.  Johnson,  15  N.  J.  Eq.  481.  B.  A.  B. 
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the  defendants  to  make  the  changes.  With 
It  they  had  and  have  a  right  as  against  the 
defenaants.  It  cannot  fairly  be  construed  as 
Authorising  the  Jordans  to  create  a  nuisance, 
or  to  do  anything  that  would  interfere  with 
the  plaintiffs*  rights  as  lessees.  It  amounted 
io  a  declaration  on  the  part  of  the  defendants 
that  they  gave  no  right  as  against  the  plain- 
tiffs, and  that  Jordan  &  Jordan  might  make 
the  chani^es  after  the  expiration  of  the  plain- 
tiffs' lease  (which  then  had  less  than  eight 
mouths  to  nm),  but  not  before  unless  they 
did  it  with  the  consent  of  the  plaintiffs,*  or 


in  such  a  way  as  not  to  affect  the  plaintiffs* 
legal  rights.  It  seems  to  the  dissenting  jus- 
tices that  with  this  construction  full  effect 
is  given  to  the  langua/?e  of  the  contracts,  in 
accordance  with  the  intention  of  the  parties, 
and  that  it  is  unjust  to  the  defendants  to 
charge  them  as  having  authorized  the  work 
to  be  done  against  the  rights  of  the  plaintiffs, 
and  to  make  them  pay  damages  for  which, 
on  the  plaintiffs*  theory,  they  can  have  no 
recovery  against  the  real  wrongdoers.  Case 
remanded  for  further  proceedings. 


ILLINOIS  SUPRBMB  COURT. 


Michael  KEATING,  Appt., 

V. 

Warren  SPRINGER, 
aid  in.  481.) 

1.  A  landlord  will  not  be  liable  for  ob- 
structing^ his  tenant's  windows  by  build- 
ing OD  the  adjoining  close.  In  the  absence  of  any 
ooveoant  or  agreement  in  the  lease  forbidding 
him  to  do  so. 

S-  The  rigpt  to  have  the  ligfht  and  air 
enter  the  windows  of  a  building  from  an  ad- 
joining lot  may  exist  by  express  grant,  or  by  vir^ 
tae  of  expcfiaa  covenantor  agreement. 

B*  Provision  in  a  lease  that  the  lessee 
shall  not  build  at  the  rear  of  the  premises 
nearer  than  twenty-five  feet  is  not  violated  by 
building  on  one  side  of  the  premises,  extending 
beyond  the  rear  wall  of  the  old  building  but  not 
extending  in  the  rear  of  the  leased  premises. 

4.  A  lease  provldingf  that  the  lessee 
''shall  not  build  at  the  rear  of  said 
premises  nearer  than  twenty-five  feet  and  no 
obstruction  higher  than  six  feet  shall  be  plaoed 
in  such  manner  as  to  obstruct  light  to  said  prem- 
ises," prohibits  any  obetruotion  higher  than  six 
feet  In  any  direction  from  said  premises  which 
would  obstruct  light  to  theoL 

K*  A  tenant  must  pay  rent  while  he  remains 
in  possession,  notwithstanding  such  Interference 
with  the  enjoyment  of  the  premises  as  would 
constitute  an  eviction  for  which  he  might  aban- 
don them. 

5.  A  tenant  may  recoup  damag^es  for 
interfierence  with  his  possession  by  the 
landlord  in  reduction  of  the  recovery  for  rent. 
Although  he  has  remained  in  possession  instead 
of  abandoning,  when  he  would  have  been  entitled 
to  abandon. 

fl.  A  lessee  may  recover  damag^es  by 
action  for  breach  of  covenant  by  his  landlord, 
even  if  this  does  not  amount  to  an  eviction  or 
operate  as  a  bar  to  the  claim  for  rent. 

S.  A  Judgment  in  forcible  entry  and  de- 
tainer is  conclusiwe  only  as  to  the  rig^ht 
of  possession  and  not  conclusive  as  to  the 
lessee^s  right  to  recovery  or  recoupment  for 
breach  of  covenant  In  the  lease. 


(June  19,  lain.) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  for  the  use  and  occupation 
of  certiUn  real  estate.    Beverted, 

Statement  by  Maffrudert  J.: 

On  March  15,  1884,  appellee  executed  a 
written  lease  of  certain  premises  to  appellant 
for  the  perk)d,  extending  from  April  1,  1884, 
to  April  1,  1894,  for  $80,000,  payable  in 
monthly  installments  of  $250  each.  The 
premises  are  described  in  the  lease  as  fol- 
lows: "All  those  premises  situated  .  .  . 
in  the  city  of  Chicago.  .  .  .  known  and 
described  as  follows,  to  wit :  'The  basement 
of  the  building  known  as  Nos.  dOl,  203,  and 
205  So.  Canal  street,  Chicago,  being  a  space 
50  feet  by  70  feet,  more  or  leas ;  also  the  store 
floor  of  part  of  said  building,  and  known  as 
Nos.  201  and  208  So.  Canal  street,  being  a 
space  50  feet  by  50  feet,  more  or  less ;  also  a 
space  in  the  yard  at  the  rear  of  said  build- 
ing, commencing  at  the  N.  W.  quarter  of 
said  building,  tnen  west  25  feet,  tnen  south 
25  feet,  then  east  25  feet,  to  building,— to- 
gether with  steam  power  not  to  exceed  ten- 
horse  power,  said  steam  power  to  be  furnished 
ten  hours  per  day,  Sundays  and  holidays  ex- 
cepted. Said  premises  hereby  leased  to  be 
used  and  occupied  as  a  marble  works  and 
kindred  business,  and  in  no  manner  as  to 
damage  or  interfere  with  tenants  of  adjoin- 
ing property. '  "  The  lease  contained,  among 
others,  the  following  proyisions,  to  wit: 
"Party  of  the  first  part  [Springer]  shall  not 
build  at  the  rear  uf  said  premises  nearer  than 
twenty- flye  feet,  and  no  obstruction  higher 
than  six  feet  shall  be  placed  in  such  manner 
as  to  obstruct  light  to  said  premises,  and 
party  of  the  second  part  shall  at  all  times 
have  the  use  and  free  access  through  all  now 
existing  alleys  leading  to  rear  of  said  prem- 
ises/' Appellant  occupied  the  premises  un- 
der the  lease  from  its  date  until  July  17, 


Note.— The  law  as  to  easements  of  Ught  and  air, 
^whether  created  expressly  or  by  Implication.  Is 
fully  reviewed  in  the  note  to  the  precedloff  case  of 
Case  y.  Minot  (Mass.)  ante,  638.  The  denial  In 
the  present  case  of  any  Implied  easement  of  light 
for  windows  on  leased  premises  is  not  supported  to 
^2  L.  R.  A. 


its  full  extent  by  the  prior  authorities,  which  sab- 
stantlally  agree  with  Case  v.  Minot  in  allowing 
such  an  Implied  easement  so  far  as  it  is  necessary 
for  the  enjoyment  of  the  leased  premises.  Bee  noU 
above  referred  to  under  heading  ^'Implied  < 
ments  of  tenant. 
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1888,  when  ho  left  them.  The  building  was 
A  two- story  and  basement  frame  building, 
fronting  east  on  Canal  street,  between  Van 
Buren  street,  on  the  south,  and  Jackson  street, 
on  the  north,  and  having  a  depth  of  60  feet. 
It  had  windows  in  the  front  and  rear,  and 
on  the  north  and  south  sides.  The  territory 
around  it  was  practically  vacant  at  the  date 
of  the  lease.  There  was  then  no  building  to 
the  south  of  it  nearer  than  40  or  60  feet,  ex- 
cept, perhaps  a  small  shed  ;  none  in  the  rear 
or  to  the  west  of  it  nearer  than  about  60  feet ; 
snd  none  to  the  north  nearer  than  80  feet,  or 
more.  There  were  some  sheds  and  platforms 
to  the  north,  and  some  rubbish  to  the  west, 
but  nothinff  to  obstruct  the  light  needed  for 
cutting  and  polishing  marble.  In  the  space 
on  the  south  there  was  an  alley  running  west 
from  Canal  street  to  Clinton  street,  connect- 
ing with  which  was  another  alley  running 
north  and  south  in  the  rear  of  the  premises 
in  question.  In  1886  appellee  erectea  a  lar^e 
brick  building,  called  the  ''Springer  Build- 
ing, "  having  nve  stories  above  the  basement, 
fronting  26  feet  on  Canal  Street,  and  having 
s  depth  of  76  feet.  Its  north  wall  was  im- 
mediately against  the  south  wall  of  appel- 
lant's building,  called  the  ''Keating  Build- 
ing ;**  and  it  extended  26  feet  further  west 
than  the  Keating  building,  the  extension  of 
2b  feet  being  on  the  south  line  of  tlie  space 
in  the  rear  of  the  Keating  building,  as  de- 
scribed in  the  lease.  The  proof  tends  to  show 
that  appellee  dug  excavations  on  the  lines 
of  the  alleys,  and  built  boiler  and  machine 
shops  in  the  rear  of  the  Keating  building, 
«nd  placed  obstructions  of  various  kinds  in 
the  alleys  and  in  the  space  to  the  rear  of 
the  Keating  building.  From  the  differ- 
ences growing  out  of  these  transactions  vari- 
ous suits  have  resulted.  Appellee  brought 
Against  appellant  a  suit  in  assumpsit  for  the 
use  and  occupation  of  said  premises,  to  which 
nonassumpsit  was  pleaded;  a  suit  upon  a 
note  alleged  to  have  been  fiyeu  for  rent,  to 
which  pleas  of  nonassumpsit  and  set-off  were 
filed ;  three  proceedings  of  distress  for  rent, 
in  which  the  general  issue  and  certain  spe- 
cial pleas  of  set-off  and  general  replications  to 
the  latter  were  IQled.  And  appellant  brought 
«n  action  in  case  against  appellee  to  recover 
damages  for  cutting  off  his  light  by  the  erec- 
tion of  the  Springer  building  and  other  ob- 
structions, to  which  the  plea  of  not  guilty 
was  filed.  The  said  special  pleas  set  up  vi- 
olations of  the  covenants  of  the  lease  by  al- 
leging :  that  the  light  was  shut  off  on  the 
south  and  in  the  rear  of  the  Springer  build- 
ing, and  its  extension  to  the  west,  and  by 
the  erection  of  shafting  and  machinery  and 
other  obstructions  more  than  16  feet  high; 
and  that  the  allevs  were  closed  up  by  the 
placing  therein  oit  iron  boifers,  castings,  en- 
gines, building  materials,  etc.  ;  ana  that 
steam  power  was  not  furnished,  etc.  The 
suit  for  use  and  occupation  was  begun  in  the 
circuit  court  of  Cook  county.  Of  the  other 
suits,  one  was  begun  in  said  circuit  court, 
one  in  the  superior  court  of  said  county,  and 
three  in  the  county  court  of  said  county.  The 
four  suits  last  named  were  transferred  by 
DToper  order  to  the  circuit  court,  and  an  or- 
der was  entered  by  the  latter  court  in  the 
22  L.  R.  A.  85 


suit  for  use  and  occupation  consolidating  the 
other  suits  with  it.  A  stipulation  was  en- 
tered into  between  counsel  that  there  should 
be  one  trial,  which  should  determine  the  mat- 
ters in  controversy  in  all  the  suits.  A  Jury 
was  waived,  and  by  agreement  the  consoli- 
dation cause  was  submitted  for  trial  before 
one  of  the  judges  of  the  circuit  court,  with- 
out a  jury.  Upon  the  trial,  the  plaintiff, 
Springer,  introauccd  the  written  lease,  and 
provea  the  amount  of  unpaid  rent  due  there- 
on from  October.  1887,  to  July  17,  1888.  A 
large  mass  of  evidence  was  introduced  by  the 
defendant,  Keating,  principally  in  support 
of  the  contentions  tnat  buildings  ana  ob- 
structions were  erected  in  the  rear  of  the 
premises  nearer  than  26  feet,  and  that  the 
use  of  the  alleys  and  free  access  through  the 
same  were  interfered  with  and  cut  off.  In 
contradiction  of  this  evidence  a  large  number 
of  witnesses  were  examined  by  the  plaintiff. 
At  the  close  of  his  testimony  thus  introduced, 
the  plaintiff  offered  in  evidence,  and  the 
court  received,  over  defendant's  objection 
and  exception,  the  proceedings  in  a  forcible 
entry  and  detainer  suit  begun  by  Springer 
against  Keating  before  a  justice  of  the  peace 
on  April  26,  1888,  wherein  the  complainant 
alleges  that  Springer  was  entitled  to  the  pos- 
session of  said  premises,  and  that  Keating  un- 
lawfully withholds  the  same,  wherein  judg- 
ment was  rendered  in  favor  of  Springer  on 
May  8,  1888,  and  an  appeal  was  taken  and 
perfected  to  the  superior  court*  which  appeal 
was  dismissed  on  July  9,  1888,  and  a  further 
appeal  was  taken  and  allowed  to  the  appel- 
late court  upon  filing  bond  and  bill  of  ex- 
ceptions within  twenty  days.  On  October 
8,  1891,  judgment  was  entered  by  the  circuit 
court  in  favor  of  Springer  for  $2,907.50 
against  Keating,  and  in  tlie  suit  of  Keating 
against  Springer  the  latter  was  found  not 
guilty.  This  judgment  has  been  affirmed  by 
the  appellate  court  (44  111.  App.  647),  and 
the  case  is  brought  here  by  appeal. 

Messrs,  Hanecy  A  Merrick  for  appel- 
lant. 
Mr,  AllaA  C.  Story  for  appellee. 

Maif ruder,  i/. ,  delivered  the  opinion  of 
the  court : 

In  this  case  many  questions  of  fact  and 
law  are  discussed  by  counsel  in  their  briefs, 
but  the  record  is  not  in  such  shape  as  to  au- 
thorize us  to  consider  any  of  these  questions, 
except  that  which  arises  out  of  the  refusal 
of  the  trial  court  to  admit  certain  offered 
evidence,  as  hereinafter  stated.  The  trial 
was,  by  agreement  before  the  court,  without 
a  jury,  and  resulted  in  a  judgment  for  the 
plaintiff,  which  has  been  affirmed  by  the 
appellate  court.  The  judgment  of  the  latter 
court  is  conclusive  as  to  tfie  findings  of  fact. 
No  **  written  propositions  to  be  held  as  law 
in  the  decision  of  the  case"  were  submitted 
to  the  court  on  the  trial  below  by  either  side, 
in  accordance  with  section  42  of  the  Practice 
Act;  and  hence  no  question  of  law  is  pre- 
sented for  our  determination,  unless  the  er- 
rors assigned  as  to  the  admission  or  exclusion 
of  evidence  necessarily  involve  the  considera- 
tion of  such  a  question.     First  Nat.  Bank  of 
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Miehigam,  City  v.  EaakeU,  124  111.  687 ;  Myera 
V.  Ufiion  Nat,  Bank,  128  111.  478;  Hail  v. 
Cox,  144  111.  532. 

The  evidence  tends  to  show  that  a  strong 
light  is  necessary  for  such  business  of  manu- 
facturing and  polishing  marble,  as  appellant 
was  engaged  in,  and  that  the  demised  prem- 
ises were  selected  by  the  appellant  for  that 
business  mainly  because  of  their  freedom 
from  surrounding  obstructions  to  the  supply 
of  light.  Accoraingly,  the  defendant  below 
offered  to  prove  that  the  erection  of  the 
Springer  building  on  the  south  side  of  the 
Keating  building  prevented  the  entry  of  light 
into  the  latter  from  the  south  and  west. 
Upon  objection  by  the  plaintiff,  the  court 
refused  to  receive  the  testimony,  and  an  ex- 
ception was  taken  to  its  ruling  by  the  de- 
fendant. The  action  of  the  trial  court  was 
correct,  if  there  is  no  express  covenant  or 
agreement  in  the  lease  obligating  the  land- 
lord to  permit  the  light  to  pass  over  the  south 
lot  into  the  leased  premises.  The  English 
doctrine  is  that,  '4f  one  who  has  a  house 
with  windows  looking  upon  his  own  vacant 
land  sell  the  same,  he  may  not  erect  upon  his 
vacant  land  a  structure  which  shall  essenti- 
ally deprive  such  house  of  the  light  through 
its  windows."  Washb.  Easem.  •492,  par.  6. 
This  doctrine,  however,  does  not  prevail  in 
the  majority  of  the  American  states.  It  is 
held  to  be  inapplicable  in  a  country  like  this, 
where  the  use,  value,  and  ownership  of  land 
are  constantly  changing.  Air  and  light  are 
the  common  property  of  all.  The  owner  of 
a  lot  cannot  be  presumed  to  have  assented  to 
an  encroachment  thereon  if  he  ban  permitted 
the  light  and  air  to  pate  over  it  into  the 
windows  of  his  neigbbor*s  house,  situated 
upon  the  adjoining  lot.  The  actual  enjojr- 
ment  of  the  air  and  light  by  the  latter  is 
upon  his  own  premises  only.  The  prevalent 
rule  in  the  United  States  is  that  an  easement 
in  the  unobstructed  passage  of  light  over  an 
adjoining  close  cannot  be  acquired  by  pre- 
scription. 2  Woodfall,  Land.  <&  T.  *708, 
and  notes;  1  Taylor,  Land.  &  T.  §§  289,  380, 
and  notes;  Keata  v.  Hugo,  115  Mass.  204,  15 
Am.  Reo.  80 ;  Mullen  v.  Stncker,  19  Ohio  St. 
135,  2  Am.  Rep.  879.  In  the  early  case  of 
Gei'her  v.  Orabel,  16  111.  217,  this  court  held 
that  such  a  right  might  be  so  acquired  ;  but 
in  the  later  case  of  Gneat  v.  Jit'i/nolt/s,  68  111. 
478,  18  Am.  Rep.  570,  the  Oerber  Case  was, 
in  effect,  overruled,  and  it  was  held  that 
**  prescription  right,  springing  up  under  the 
narrow  limitation  in  the  English  law,  to  pre- 
Tent  obstructions  to  window  lights,"  ''cannot 
be  applied  to  the  growing  cities  and  villages 
of  this  country  without  working  the  most 
mischievous  consequences,  and  has  never  been 
deemed  a  part  of  our  law.**  It  is  established 
by  the  weight  of  American  authority  that  a 
grant  of  the  right  to  the  use  of  light  and  air 
will  not  be  implied  from  the  conveyance  of 
a  house  with  windows  overlooking  the  land 
of  the  grantor ;  and  that,  where  the  owner  of 
two  adjacent  lots  conveys  one  of  them,  a 
grant  of  an  easement  for  light  and  air  will 
not  be  implied  from  the  nature  or  use  of  the 
fltructure  existing  on  the  lot  at  the  time  of 
the  conveyance,  or  from  the  necessity  of  such 
easement  to  the  convenient  enjoyment  of  the 
22  L.  R.  A. 


property.  Keats  y.  Hugo,  and  Mullen  t» 
Strieker,  supra;  1  Wood,  Land.  &  T.  §  209, 
pp.  422-424,  and  note;  Morrison  v.  Ma/rqua/rdt^ 
24  Iowa,  35,  92  Am.  Dec.  444.  **  A  grant  by 
the  owner  of  two  adjoining  lots  of  one  of  them 
does  not  imply  the  right  of  an  unobstructed 
passage  of  light  and  air  over  the  other."  2 
Woodfall,  Land.  <&  T.  *703.  and  noU,  **Th* 
law  of  implied  grants  and  Implied  reserva- 
tions, based  upon  necessity  or  use  alone, 
should  not  be  applied  to  easements  for  light 
and  air  over  the  premises  of  another."  Mul- 
len V.  Strieker,  supraiHaverstiek  v.  Sipe,  83 
Pa.  868 ;  Keiper  v.  Klein.  51  Ind.  816.  It 
follows  that  a  landlord  will  not  be  liable  for 
obstructing  his  tenant's  windows  by  build- 
ing on  the  adjoining  close,  in  the  absence  of 
any  covenant  or  agreement  in  the  lease  for- 
bidding him  to  do  so.  Myers  v.  Gemmel,  1(^ 
Barb.  587 ;  Palmer  v.  Wetmore,  2  Sandf.  816^ 
Keiper  v.  Klein,  supra ;  2  Woodfall,  Land. 
<&  T.  *703,  and  noU, 

But  the  authorities  all  agree  that  the  right 
to  have  the  light  and  air  enter  the  windows 
of  a  building  over  an  adjoining  lot  may  exist 
by  express  grant,  or  by  virtue  of  an  express 
covenant  or  agreement.  HiUiard  v.  New  York 
d  0.  Gas  Coal  Co,  41  Ohio  St.  662,  52  Am. 
Rep.  99 ;  Brooks  v.  Reynolds,  106  Mass.  81 ; 
Keats  Y.  Hugo  and  Morrison  y.  Marquardt, 
supra.  The  question  then  arises  whether  the 
erection  of  the  Springer  building  could  have 
been  regarded  as  a  violation  of  the  express 
terms  of  the  lease,  if  proof  had  been  admitted 
showing  that  it  obstructed  the  light  neces- 
sary  to  carry  on  the  business.  The  lease  con- 
tains the  following  provision:  "Party  of 
the  first  part  shall  not  build  at  the  rear  of 
said  premises  nearer  than  25  feet,  and  no  ob- 
struction higher  than  six  feet  shall  be  placed 
in  such  manner  as  to  obstruct  light  to  said 
premises. "  The  meaning  of  the  word  **  prem- 
ises. "  as  here  used,  is  not  to  be  restricted  to 
the  Keating  building  alone,  but  embraces 
also  the  space  in  the  rear  thereof.  The  lease 
speaks  of  ''all  those  premises  ...  de- 
scribed as  follows;"  and  then  mentions,  as 
constituting  those  premises — First,  the  base- 
ment ;  second,  the  store  floor ;  "  also  a  space 
in  the  yard  in  the  rear, "  25  feet  deep.  The 
space  in  the  rear  is  as  much  a  part  of  the 
premises  demised  as  the  basement  and  the 
store  floor.  Therefore  the  appellee  agreed 
that  he  would  not  build  nearer  than  25  feet 
to  the  west  line  of  the  demised  space  west  of 
the  Keating  building,  which  space  was  25 
feet  wide  from  east  to  west.  The  Springer 
building  was  75  feet  deep,  while  the  Keating 
building  was  only  50  feet  deep.  It  follows 
that  the  extension  of  the  former  west  of  the 
rear  of  the  latter  was  along  the  south  line  of 
said  space  in  the  yard  at  the  rear.  The  north 
wall  of  the  Springer  buildinir  did  not  extend 
further  west  than  the  west  line  of  said  space 
in  the  yard,  and  consequently  the  whole  of 
the  Springer  building  was  south  of  the  de- 
mised premises ;  hence  we  think  counsel  for 
appellee  is  right  in  the  contention  that  no 
part  of  that  building  can  be  considered  a» 
an  obstruction  placed  in  the  rear  or  to  th» 
west  of  the  premises  leased  to  appellant.  But 
we  cannot  agree  with  counsel  in  so  constru- 
ing the  language  of  the  provision  as  to  limit 
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it  to  obBtmctlons  placed  fn  the  rear.  The 
landlord  does  not  agree  that  no  obstruction 
higher  than  six  feet  shall  be  placed  in  the 
rear  in  such  manner  as  to  obstruct  light  to 
said  premises.  His  agreement  is  that  no  ob- 
struction higher  than  six  feet  shall  be  placed, 
whether  to  me  north  or  to  the  west  or  to  the 
south,  in  such  manner  as  to  obstruct  light 
to  said  building;  that  is,  to  said  space  in 
the  rear,  as  well  as  to  said  building.  The 
Springer  building— a  brick  structure,  five 
stories  high — was  so  constructed  that  its  north 
wall  joined  the  south  wall  of  the  Keating 
building,  and  the  south  line  of  the  space 
in  the  yard  at  the  rear  thereof.  In  view  of 
the  express  provision  in  the  lease,  as  above 
quoted  and  construed,  we  are  of  the  opinion 
that  the  defendant  below  was  entitled  to 
prove,  if  he  could,  that  the  Springer  build- 
ing was  an  obstruction  placed  in  such  man- 
ner as  to  obstruct  light  to  said  premises,  and 
that  the  trial  court  should  have  admitted  the 
proof  upon  that  subject  when  offered. 

It  is  claimed,  however,  that  the  offered 
evidence  was  properly  rejected,  because  this 
suit  is  for  rent  accruing  during  a  period 
while  the  tenant  was  in  possession.  In  order 
to  constitute  an  eviction,  it  is  not  necessary 
that  there  should  be  an  actual  physical  ex- 
pulsion. Acts  of  a  grave  and  permanent 
character,  which  amount  to  a  clear  indication 
of  intention  on  the  landlord's  part  to  deprive 
the  tenants  of  the  enpoyment  of  the  demised 
premises,  will  constitute  an  eviction.  Hay- 
ner  v.  Bmiih,  63  111.  460,  14  Am.  Rep.  124. 
If  the  acts  of  the  landlord  are  such  as  merely 
tend  to  diminish  the  beneficial  enjoyment  of 
the  premises,  the  tenant  is  still  bound  for 
the  rent,  if  he  continues  to  occupy  the  prem- 
ises. Unless  he  abandons  the  premises,  his 
obligation  to  pay  the  rent  remains.  SkaUy 
V.  Shute,  132  Mass.  867.  We  said  in  Chicago 
L^al  News  Co.  v.  Browne,  103  111.  317: 
"The  rule  is  well  settled  that  the  wrongful 
act  of  the  landlord  does  not  bar  him  from  a 
recovery  of  rent,  unless  the  tenant  by  such 
act  has  been  deprived  in  whole  or  in  part  of 
the  possession,  either  actually  or  construc- 
tively, or  the  premises  rendered  useless. 
EdgerUm  v.  Page,  20  N.  Y.  284 ;  HaUigan  v. 
Wade,  21  111.  470,  74  Am.  Dec.  108;  Lead- 
heater  V.  Both,  25  111.  687."  To  "evict"  a 
tenant,  according  to  the  original  signification 
of  the  word,  is  to  deprive  him  of  the  posses- 
sion of  the  land.  But  the  landlord,  without 
being  miilty  of  an  actual  physical  disturb- 
ance of  the  tenant's  possession,  may  yet  do 
such  acts  as  will  Justifv  or  warrant  the  ten- 
ant in  leaving  the  premises.  The  latter  mav 
abandon  the  premises  in  consequence  of  such 
acts,  or  he  may  continue  to  occupy  them.  If 
he  abandons  them,  then  the  circumstances 
whichf  Justify  such  abandonment,  taken  in 
connection  with  the  act  of  abandonment  it- 
self, will  support  a  plea  of  eviction,  as 
against  an  action  for  rent.  If,  however,  the 
tenant  makes  no  surrender  of  the  possesirion, 
bat  continues  to  occupy  the  premises  after 
the  commission  of  the  acts  which  would  Jus- 
tify him  in  abandoning  them,  he  will  be 
deemed  to  have  waived  his  right  to  abandon, 
and  he  cannot  sustain  a  plea  of  eviction  bv 
showing  that  there  were  circumstances  which 
83L.R.A. 


would  have  justified  him  in  leaving  the  prem- 
ises ;  hence  it  has  been  held  that  there  can- 
not be  a  constructive  eviction  without  a  sur- 
render of  possession.  It  would  be  unjust  to 
permit  the  tenant  to  remain  in  possession,, 
and  then  escape  the  payment  of  rent  by  plead- 
ing a  state  of  facts  which,  though  conferring* 
a  right  to  abandon,  had  been  unaccompanied  • 
by  the  exercise  of  that  right.  EdgerUm  v. 
Page,  stipra;  Boreel  v.  Lawton,  90  N.  Y.  293^ 
43  Am.  Rep.  170;  De  Witt  v.  Pierson,  112' 
Mass.  8,  17  Am.  Rep.  68;  Warren  v.  Wag- 
ner, 75  Ala.  188,  51  Am.  Rep.  446 ;  Wright 
V.  Lattin,  38  111.  293 ;  1  Taylor,  Land.  &  T. 
8th  ed.  §§  380,  381,  and  notes;  Wood,  Land. 
&  T.  2d  ed.  §  477,  pp.  1104-1106;  Alger  v. 
Kennedy,  49  Yt.  109,  24  Am.  Rep.  117;  Scott 
V.  &mons,  54  N.  H.  426;  Jackson  v.  Eddy,, 
12  Mo.  209.  But  though  the  tenant  will  not 
be  allowed  to  plead  eviction  as  a  bar  to  the 
recovery  of  rent  where  he  has  remained  in 
possession  after  the  performance  of  the  acts^ 
which  would  have  justified  him  in  leaving 
the  premises,  vet  he  is  not  for  that  reason' 
without  remedy.  In  tliose  states  where  the^ 
doctrine  of  recoupment  is  recognized,  he- 
may  recoup  such  damages  as  he  may  have 
sustained  by  reason  of  the  acts  of  the  land- 
lord, against  the  rent  sought  to  be  recovered. 
1  Taylor,  Land.  &  T.  §  374 ;  2  Taylor,  Land. 
&  T.  §  631 ;  2  Wood,  Land.  &  T.  §  477,  p. 
1107 ;  Edgerton  v.  Page,  and  Warren  v.  Wctg- 
ner,  supra.  Taylor,  in  his  work  on  Land- 
lord and  Tenant  (sec.  631),  says:  ^'By  the 
law  of  recoupment,  as  now  established  in 
many  of  the  United  States,  the  tenant  can 
avail  himself,  as  a  defense  pro  tanto  to  an 
action  of  debt  for  rent,  of  the  landlord '» 
breach  of  his  covenants."  The  doctrine  of 
recoupment  is  recognized  in  this  state,  and 
has  been  applied  in  proceedings  be^un  by  the 
issuance  of  distress  warrants,  and  m  actions- 
for  rent.  Wi-ight  v.  Lattin,  supra;  Lindley 
V.  mUer,  67  111.  244 ;  Lynch  v.  Baldtcin,  6^ 
111.  210;  Pepper  v.  Bowley,  73  111.  262.  In. 
Lynch  V.  BcUdmn,  supra,  where  the  landlord 
had  issued  a  distress  wiurant,  we  said  :  **  As 
to  recouping  damages  for  any  loss  or  injury 
sustained  by  the  tenant,  we  have  no  doubt 
that  it  may  be  done,  as  they  grow  out  of  the 
same  transaction.  The  obJect"bf  this  inquiry 
is  to  ascertain  the  amount  of  rent  due ;  and,, 
if  the  acts  of  the  landlord  impaired  the  value 
of  the  use  of  the  premises,  then  the  tenant 
should  not  pay  the  same  rent  as  if  the  land- 
lord had  done  no  act  to  reduce  such  value.  ^ 
In  Pepper  v.  Rowley,  supra,  which  was  an  ac- 
tion to  recover  rent  due  under  a  lease,  we 
said:  '^If  there  has  been  a  breach  of  any 
covenant  contained  in  the  lease,  whatever 
damage  appellee  has  sustained  in  conse- 
quence thereof  may  be  recouped  in  this  ac- 
tion from  the  amount  of  rent  due  under  tin* 
lease.**  In  the  case  at  bar  the  consolidated 
proceeding  not  only  includes  a  suit  for  rent,, 
but  also  several  proceedings  begun  by  the 
issuance  of  distress  warrants ;  and  the  stipu- 
lation permits  the  defendant  to  introduce,, 
under  the  general  issue,  "any  defense  and- 
also  any  set-off,  whether  matter  of  contract  or 
tort,  that  he  may  have,  in  the  same  manner 
.  .  .  as  if  specifically  pleaded."  We 
therefore  think  that  the  offered  testimony  aa 
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to  the  effect  of  the  erection  of  the  Springer 
building  upon  the  supply  of  light  should 
have  been  received,  in  order  that  any  dam- 
ages which  the  defendant  may  have  sustained 
thereby  might  be  recouped  in  reduction  of 
the  amount  of  recovery,  and  that  defendant 
was  not  precluded  from  showing  such  dam- 
ages by  his  failure  to  surrender  possession  at 
an  earlier  date. 

Even  if  the  offered  testimony  was  not  ad- 
missible as  tending  to  show  damages  by  way 
of  recoupment,  it  was  competent,  under  the 
declaration  in  the  action  brought  by  Keating 
against  Springer,  to  recover  damages  for 
cutting  off  the  light  by  the  erection  of  the 
Springer  building.  Under  the  stipulation, 
not  onl^  were  the  suits  brought  by  Springer 
to  be  tried  together,  but  also  with  them  was 
consolidated  for  trial  at  the  same  time  the 
action  in  case  which  Keating  brought  against 
Springer.  It  is  well  settled  that,  althoui^h 
the  omission  of  the  landlord  to  perform  his 
covenants  may  not  amount  to  an  eviction, 
nor  operate  as  a  bar  to  his  claim  for  rent, 
yet  the  lessee  has  his  remedy  by  an  action 
to  recover  damages  for  a  breach  of  the  cov- 
enant. Warren  v.  Wagner,  and  Chicago  Legal 
News  Go,  V.  Browne,  supra;  Lounsbery  v. 
Snyder,  81  N.  Y.  614;  Wright  v.  iMtiin, 
supra;  Royce  v.  Guggenheim,  106  Mass.  201, 
8  Am.  Rep.  822 ;  1  Taylor,  Land.  <&  T.  g^  879, 


881,  and  notes;  2  Wood,  Land.  &  T.  g  477. 
p.  1107. 

It  is  furthermore  claimed  by  the  appellant 
that  all  the  matters  set  up  in  defense  or  as 
ground  of  recovery  by  the  defendant  in  the 
present  consolidated  suits  were  extinguished 
by  the  Judgment  in  the  forcible  aetainer 
suit,  and  thut  said  judgment  operates  as  res 
judieata,  so  as  to  bar  all  appellant's  rights 
of  recovery  or  recoupment.  We  are  unable 
to  yield  our  assent  to  this  view.  The  judg- 
ment in  forcible  entry  and  detainer  is  con- 
clusive only  as  to  the  right  of  possession, 
and,  in  a  certain  class  of  cases,  as  to  the  ex- 
istence of  the  relation  of  landlord  and  tenant 
between  the  parties,  and  as  to  the  tenant's 
wrongful  holding  over.  Doty  v.  Burdiek,  88 
111.  478;  Norwood  v.  Kirby,  70  Ala.  897; 
Hodgkins  v.  Price,  182  Mass.  196,  8  Am.  <& 
Eng.  Encyclop.  Law,  p.  176.  It  was  said, 
in  Robinson  v.  Orummer,  10  111.  218,  that 
"  damages  are  not  recoverable  in  this  action, 
but  the  only  Judgment  for  the  plaintiff  is 
that  he  have  restitution  of  the  premises, "  etc. 

For  the  error  committed  in  the  refusal  to 
receive  the  evidence  offered  by  the  defend- 
ant as  hereinbefore  mentioned,  the  judgments 
of  the  AppeUate  and  Circuit  Courts  are  reversed, 
and  the  cause  is  remanded  to  the  circuit 
court  for  further  proceedings,  in  accordance 
with  the  views  herein  expressed. 


NEW  JERSEY  SUPREME  COURT. 


STATE  of  New  Jersey,  ex  ret,  Charles   B. 
MORRIS  et  al„ 

James  T.  WRIGHTSON,  County  Clerk, 

SAME 

William  B.  O'CONNOR.  City  Clerk,  ei  al. 


(. 


.N.  J... 


-J 


1.  Citiieiis  who  are  deprived  of  mm  ftdl 
and  effective  an  elective  fk>ancliiie  as 

they  are  entitled  to  under  the  constitution  by  an 
apportionment  act  have  a  sufflclent  interest  to 
prosecute  a  writ  of  mandamui  to  test  the  statute. 

2.  The  oonstitntionality  of  an  appoi^ 
tionment  act  is  a  subject  of  Judicial  Inquiry 
and  not  a  mere  political  question. 

8«  The  courts  cannot  overtom  a  law 
passed  wltliin  constitutional  UmiUitions  on  the 
ground  that  It  Is  unwise,  impolitic  unjust,  or  op- 
presBive,  or  e^en  that  It  was  procured  by  corrupt 
means. 

4*  The  election  of  membem  of  assembly 
in  assembly  districts  allowing  each  voter  to 
vote  for  but  one  member  instead  of  voting  for  all 
the  members  elected  in  that  county  is  not  in  ac- 
cordance with  the  constitution  of  New  Jersey, 
which  provides  that  the  members  of  assembly 
shall  be  elected  **by  the  legal  voters  of  the  county 
re8peotively,*\and  that  each  shall  be  an  Inhabitant 
of  '*the  county  for  which  he  shall  be  chosen.** 


6.  liong  nsa^e  and  practical  interpre- 
tation cannot  control  in  the  interpretation  of 
the  constitution  unless  the  language  is  obscure 
and  doubtful. 

6*  Mandamus  to  compel  oflicers  to  pro- 
ceed under  priol*  laws  in  respect  to  elec- 
tions instead  of  following  an  unconstitutional 
statute  is  not  premature  because  no  demand  and 
refusal  has  been  made  or  the  time  arrived  when 
it  is  the  duty  of  the  officers  to  act, 

(November  8, 1B08L) 

APPLICATIONS  for  writs  of  mandamus  to 
the  clerks  whose  oflacial  duties  required 
them  to  prepare  ballots  for  elections  to  compel 
them  to  proceed  in  reference  to  an  election  for 
members  of  the  general  assembly  in  accord- 
ance with  the  constitutional  provisions,  and  in 
so  doing  to  disregard  an  act  recently  passed  by 
the  legislature  which  attempted  to  prescribe 
another  course  of  action.     Granted. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Richard  Wayne  Parker,  for  re- 
lators: 

Election  by  districts  is  unconstitutional. 

The  assemblymen  are  to  be  citizens  of  the 
county,  apportioned  "among  the  counties," 
not  among  the  districts,  elected  by  'abe  vot- 
ers of  the  counties  respectively,"  not  by  a  few 
voters  of  each  district. 

Even  if  districts  can  be  made,  the  District- 


NOTS.— For  constitutionality  of  apportionment 
acts,  see  State  v.  Cunningham  (Wis.)  15  L.  Et.  A.  561« 
and  note;  Giddings  v.  Blacker  (Mich.)  16  L.  R.  A. 
408;  Houghton  County  Suprs.  v.  Blaclcer  (Mich.)  16 
L.  R.  A.  482;  McPherson  v.  Blacker  (Mich.)  16  L. 
B.  A.  475;  People  v.  Rice  (N.  Y.)  16  L.  R.  A.  836; 
Btate  V.  Cunningham  (Wis.)  17  L.  R.  A.  145;  Par- 
22  L.  R.  A 


ker  V.  State  (Ind.)  18  L.  B.  A.  667;  People  v. 
Broom  (N.  Y.)  20  L.  R.  A.  81. 

The  most  noticeable  part  of  the  present  case  is  the 
decision  that  a  county  cannot  be  divided  into  a»> 
sembly  districts. 
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ing  Act  of  1891  is  uoconstitutional  aa  being 
without  regard  to  population. 

1  Bryce,  American  Commonwealth,  chap. 
40,  p.  468;  Bagehot's  English  Const,  pp.  215, 
216;  Fiske.  Civil  Government,  pp.  216.  217; 
PeopU  V.  Broom,  20  L.  R.  A.  81,  138  N.  Y.  95; 
Giddingi  v.  Blacker,  16  L.  R  A.  402.  98 Mich. 
1;  State  ▼•  Cunningham,  15  L.  R  A.  561,  81 
17iB.  440. 

Lapee  of  time  is  no  defense.  This  is  because, 
«s  Blackstone  says,  the  king  is  supposed  lo  be 
so  busied  with  public  duties  that  he  may  not 
notice  the  injury. 

Orau  Y.  Morristmon,  18  ^.  J.  Eq.  811. 

Assembly  districting  has  been  held  in  this 
fltate  to  be  extra-constitutional,  but  its  lawful- 
ness has  never  come  before  the  courts  till  now. 

StaUY.  Newark,  40  N.  J.  L.  297;  Mortiand 
T.  Clirietian,  52  N.  J.  L.  588. 

Neither  under  the  United  States  Constitution 
nor  under  the  constitutions  of  the  several  states, 
has  districting  ever  yet  been  held  to  be  lawful 
without  an  express  constitutional  provision  to 
that  effect. 

1  Bar tlett, Congressional  Contested  Elections, 
p.  47;  2  Bartlett,  Congressional  Contested  Elec- 
tions, p.  56;  12  K.  J.  L.  J.  868. 

Mr,  Cortlandt  Parker,  also  for  relators: 

The  Constitution,  art.  7,  §  2,  par.  7,  provides 
that  sheriffs  and  coroners  shall  be  elected 
annually  by  the  people  of  their  respective 
counties  at  the  annual  elections  for  members  of 
assembly. 

Could  the  legislature  make  several  districts 
and  let  the  people  of  each  elect  one  coroner? 

Their  junsdiction  comprises  the  whole  coun- 
ty.  Why?  Because  of  the  language  of  the  con- 
■titution  adopting  English  laws — which  makes 
each  of  the  coroners  as  much  a  man  of  the  coun- 
ty as  the  sheriff  is.  The  language  in  case  of 
coroners  is  that  they  should  be  elected  bv  '*the 
people"  of  their  respective  counties.  That  in 
relation  to  the  assembly  that  its  members 
should  be  elected  by  "  the  legal  voters  of  the 
county."  Each  provisioD  calls  for  a  county  vote. 

Cooley,  Const.  Lim.  8ded.  chap.  17,  p.  616; 
Maduon  County  Ot.  v.  PeopU,  58  111.  456;  Atty- 
Gen,  V.  Bt.  Clair  County  Supre.  H  Mich.  68; 
I^eople  V.  Maynard,  15  Mich.  468;  Lanning  v. 
Carpenter,  20  K  Y.  447;4  Fort  Bodge  City 
School  Biet.  r,  Wahkama  BieU  Tup.  17  Iowa, 
86;  Foiter  y.  Scarf,  15  Ohio  St  582. 

Hr.  John  R.  Emenr.  also  for  relators: 

The  Constitution  of  1844  requires  the  elec- 
tion of  the  assembljrmen  by  the^counties,  on  a 
general  ticket.    This  appears —  * 

(1)  From  the  plain  language  of  the  Consti- 
tution, Appendix,  p.  15,  §§  1,  2,  8. 

(8)  From  the  constitution,  as  read  in  connec- 
tion with  the  previous  constitutions  and  laws 
of  the  state;  this  method  of  examination  is 
necessary  for  proper  construction. 

Cooley,  Const.  Lim.  2d  ed.  59^  Lord  Com- 
bury's  Instructions.  Appendix,  p.  2. 

(8)  From  the  contemporaneous  construction 
of  the  Constitution  of  1844,  shown  by  the  legis- 
lative acu  to  1852. 

The  legislation  subsequent  to  1852.  dividing 
into  assembly  districts,  is  not  a  practical  con- 
struction adequate  to  change  the  express  di- 
lection  of  the  constitution. 

(1)  It  is  equivalent  to  a  real  amendment  to 
the  constitution,  which  can  be  made  only   in 
the  method  prescribed. 
22  L.  RA. 


I.' 


(2)  It  is  not  a  case  of  doubtful  construction, 
in  which  practical  subsequent  legislation  it 
effective. 

See  Cooley,  Const.  Lim.  §S  67-69,  especially 

69  collecting  the  cases;  State  v.  Keleey,  44 

.  J.  L.  1. 

(8)  The  legislative  construction  has  not  been 
uniform,  and  the  construction  of  the  first  eight 
years  immediate! v  following  the  adoption  of 
the  constitution  u  entitled  to  the  greater 
weight. 

(4)  The  abuse  of  the  power  of  the  le^i^ila- 
ture  has  only  arisen  within  recent  date  (siiu  e 
1870),  and  the  question  therefore  was  not  likelj 
to  be  raised. 

Mr,  Thomas  N.  McCarter  also  for  re- 
lators. 

Mr.  Frederic  W«  SteTene*  for  respond- 
ents: 

The  application  is  prematurely  made.  It  is 
altogether  problematical  whether  a  certiflcala 
containing  the  names  of  candidates  to  be  nom- 
inated on  a  count  V  ticket  will  ever  be  presented 
to  the  clerk,  and  if  presented,  what  his  action 
will  be. 

High,  Extraordinary  Remedies,  $  12;  State 
V.  Union  Twp.  Comrs,  42  N.  J.  L.  531;  United 
States  V.  Elizabeth,  SN,  XL.  J.  51;  State  v. 
Governor,  25  N.  J.  L.  848. 

The  point  that  the  constitution  does  not  al- 
low a  division  of  the  county  into  districts  for 
the  election  of  members  of  assembly  is  no 
longer  open  for  discussion; it  is  ree  judicata  in 
this  court. 

Parker  v.  State,  18  L.  R  A.  667.  188  Ind. 
178;  Wise  v.  Bigger,  79  Va.  269;  State  v. 
Newark,  84  N.  J.  L.  286;  State  v.  Branin,  28 
N.  J.  L.  494;  Providence  Bank  v.  Billings,  29 
U.  S.  4  Pet.  568,  7  L.  ed.  956;  Georgia  v. 
St€mton,  78  U.  S.  6  Wall  50.  18  L.  ed.  721; 
StaU  V.  Netcark,  40  N.  J.  L.  297;  McPhorson 
V.  Blacker,  146  U.  S.  1, 86L.  ed.  869. 

As  to  the  point  that  the  division  is  not  pro- 
portional, there  is  no  such  principle  of  giving 
to  the  voter  an  equal  voice  in  the  choice  or 
representatives  as  is  here  contended  for  either 
under  the  common  law  or  our  constitution. 

Story.  Const.  §  661. 

Mr.  Allan  £•  McDermott»  also  for  re- 
spondents: 

The  objection  that  in  the  apportionment 
the  lines  of  the  assembly  districts  were  not 
drawn  with  a  proper  rec^ard  for  population 
cannot  have  any  force  in  this  forum. 

The  power  to  divide  the  counties  into  elec- 
tion districts  being  found  in  the  legislature, 
the  exercise  of  that  power  is  beyond  Judicial 
control. 

If  the  legislature  has  the  power  to  make  any 
division,  tnis  court  may  not  review  the  exer- 
cise of  that  power  any  more  than  the  legisla- 
ture could  review  and  set  aside  the  decisions  of 
this  court 

The  third  article  of  our  state  constitution 
defines  the  repositories  of  the  powers  of  govern- 
ment, and  the  lines  of  demarcation  cannot  be 
disturbed  by  complaints  made  to  one  depart- 
ment against  the  doings,  within  its  exclusive 
province,  of  another.  The  relators  must  show 
that  the  law  the v  attack  is  violative  of  consti- 
tutional limitation.  The  moment  they  step 
beyond  this  line  of  attack  they  are  on  political 
ground  beyond  the  Jurisdiction  of  this  court. 

Cooley,  Const.  Lim.  6th  ed.  pp.  200-206; 
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PtopU  V.  Riee,  16  L.  R  A.  886,  185  N.  T. 
473;  Oiddingi  v.  Blacker,  16  L.  R.  A.  402,  03 
-Mich.  1. 

Depne,  </.,  delivered  the  opinion  of  the 
tsourt: 

The  Act  of  April  16,  1846  (Rev.  Stat.  400). 
entitled  *"  An  Act  to  Regulate  Elections,"  by 
its  first  section  enacted  that  on  the  Tuesday 
next  after  the  first  Monday  in  November  in 
€ach  year  they  shall  be  held  in  each  county 
i;o  elect  for  such  county  such  a  number  of 
l^ersons  to  be  members  of  the  general  as- 
:sembly  as  such  count v  shall  be  entitled  to 
«lect.  The  first  act  dividing  counties  into 
assembly  districts  v^as  passed  March  26,  1852, 
(Pub.  Laws  1852,  p.  465).  This  act  vi^as  a 
supplement  to  the  act  to  regulate  elections. 
The  second  section  of  that  act  enacted  that 
on  the  day  mentioned  in  the  Act  of  1846  in 
«ach  succeeding  year  an  election  should  be 
held  in  each  of  the  said  assembly  districts 
for  one  member  of  the  general  assembly,  who 
** shall  be  a  resident  of  said  district. **  In 
1861,  at  the  session  of  the  legislature  held 
next  aftrr  the  federal  census  of  1860,  an  act 
was  passed  which  was  also  a  supplement  to 
the  act  regulating  elections,  forming  the 
several  counties  into  as  many  assemblv  dis- 
tricts as  said  counties  were  respectively  en- 
titled to  members  of  assembly.  Pub.  Laws 
1861,  p.  529.  In  1871  a  similar  act  was 
passed,  with  the  title  of  *'An  Act  to  Reap- 
portion the  Several  Assembly  Districts  of  the 
fitate  of  New  Jersey."  Pub.  Laws  1871,  p. 
45.  By  the  (^neral  Election  Law  of  1876 
the  first  section  of  the  General  Election  Act 
of  1846  was  amended  by  requiring  an  election 
to  be  held  in  the  several  election  districts  in 
•each  county  to  elect  for  such  county  such  a 
number  of  persons  to  be  members  of  the 
j^eneral  assembly  as  such  county  shall  be  en- 
titled to  elect.  Revision,  p.  887.  Supple- 
ments to  the  Apportionment  Act  of  1871  we're 
passed  March  4,  1878  (Pub.  Laws,  pp.  40, 
M2)  ;  March  6.  1878  (Pub.  Laws,  p.  49)  ; 
March  12,  1878  (Pub.  Laws.  p.  81)  ;  March 
39,  1878  (Pub.  Laws,  p.  570)  ;  April  8,  1878 
(Pub.  Laws.  p.  266)  ;  April  4,  1878  (Pub. 
Laws,  p.  285)  ;  April  4,  1878  (Pub.  Laws,  p. 
■287)  ;  March  27,  1889  (Pub.  Laws,  p.  115). 
Of  these  acts,  all  with  the  exception  of  the 
Act  of  April  8,  1878,  were  alterations  in 
several  of  the  counties  cf  the  assembly  dis- 
tricts established  by  the  Act  of  1871,  and  the 
Act  of  April  8,  1878,  appears  to  be  a  general 
act  redistricting  all  the  assembly  districts  in 
this  state.  In  1881  a  general  act  was  passed 
apportioning  members  of  the  assembly  to  the 
several  counties  in  conformitjr  with  the 
federal  census  of  1880,  and  creating  new  as- 
sembly districts  In  each  of  the  counties. 
Pub.  Laws-  1881,  p.  146.  In  1891  another 
general  act  was  passed,  making  a  new  ap- 
portionment of  members  of  assembly  among 
the  several  counties  in  conformity  with  the 
oensus  of  1890,  creating  new  assembly  dis- 
tricts in  each  of  the  counties.  Pub.  Laws 
1891,  p.  389.  By  several  acts,  passed  re- 
spectively March  7,  1892  (Pub.  Laws,  p.  52), 
March  23,  1892  (Pub.  Laws,  p.  180).  March 
184.  1892  (Pub.  Laws,  p.  251),  which  were 
supplements  of  the  General  Act  of  1891, 
alterations  were  made  in  the  assembly  dis- 
il2L.R.A. 


tricts  of  the  counties  of  Mercer,  Cumberland, 
and  Burliogton.  None  of  this  legisUtion 
after  the  Act  of  1852  contained  an  express 
provision  for  the  election  of  one  member  of 
the  assembly  in  each  assembly  district.  But 
the  second  section  of  the  Act  of  1852  has  not 
been  repealed,  and  that  section  expressly 
provided  for  the  election  of  one  member  in 
each  of  the  districts.  The  contention  in  be- 
half of  the  relators  that»  although  assembly 
districts  are  established,  there  is  no  law  in 
existence  which  purports  to  confer  the  ri^ht 
to  elect  members  of  the  assembly  otherwise 
than  by  the  counties  respectively,  is  with- 
out substance. 

The  question,  therefore,  arises  directly  in 
this  proceed in£[  whether  the  Act  of  1891  pre- 
scribed a  constitutional  method  of  electing 
members  of  the  general  assembly.  The  con- 
sideration arising  in  limine  concerns  the  right 
and  power  of  the  judiciary  to  take  cognizance 
of  the  subject.  The  contention  of  counsel 
in  resisting  the  allowance  of  this  writ  is  that 
the  question  is  a  political  question,  and  not 
subject  to  judicial  review.  The  constitution 
delegates  to  the  legislative  department  of  the 
government  the  function  of  providing  for  the 
election  of  members  of  the  assembly  in  the 
manner  and  subject  to  the  restrictions  pre- 
scribed by  the  constitution.  A  statute  in  the 
performance  of  that  function  is  the  exercise- 
of  a  legislative,  and  not  a  political,  power; 
and  the  constitutionality  of  the  act  by  which 
that  legislative  power  is  exercised  is  un- 
doubtedly a  subject  of  Judicial  inquirv. 
8taU  V.  Cunningham,  81  Wis.  440,  15  L.  K. 
A.  561 ;  Parker  v.  State,  133  Ind.  178,  18 
L.  R.  A.  567.  The  prosecutors  who  apply 
for  this  writ  are  citizens  and  legal  voters  in 
the  county  of  Essex.  The  gravamen  of  their 
complaint  is  that  by  the  operation  of  the  Act 
of  1891  they  are  restricted  in  the  exercise  of 
the  elective  franchise  in  as  full  a  manner  as 
by  the  constitution  they  are  entitled  to  enjoy 
it.  The  interest  the  relators  have  in  the  sub- 
ject-matter of  this  controversy  is  sufficient 
to  give  them  a  standing  in  court  to  prosecute 
this  writ.  If  the  writ  be  allowed,  its  man- 
date will  be  directed,  not  to  members  of  the 
legislature,  but  to  subordinate  officers,  whose 
duties  in  connection  with  elections  are  purely 
ministerial .  Recent  decisions  have  furnished 
weighty  precedents  affirming  the  jurisdiction 
of  the  courts  on  the  prosecution  of  citizens 
and  voters  over  the  constitutionality  of  acts 
of  the  legislature  making  apportionments  for 
the  election  of  its  members.  State  v.  Cun- 
ningham, supra  \  Oiddingt  v.  Blaeker,  93 
Mich.  1,  16  L.  R.  A.  402 ;  Parker  v.  Slate, 
iupra.  In  United  StatA  v.  BaUin,  144  U.  S. 
1,  86  L.  ed.  821,  the  court  entertained  juris- 
diction to  pass  upon  the  validity  of  a  rule  of 
the  house  of  representatives  for  determining 
the  presence  of  a  quorum  to  transact  busi  • 
ness.  In  HePherean  v.  Blacker,  146  U.  8.  1. 
86  L.  ed.  869,  the  same  court  entertained 
jurisdiction  to  consider  whether  a  statute  of 
the  state  of  Michigan  providing  for  the  choice 
of  presidential  electors  was  in  oontravention 
of  Uie  constitution.  In  the  argument  counsel 
directly  made  the  point  that  the  controversy 
was  not  judicial,  because  whatever  decision 
that  court  or  any  other  court  might  make  as 
to  the  validity  ,^^,^^^^«^^5|i,^bl«* 
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to  review  by  other  political  officers  and 
Mencies.  To  this  argument  Chief  Jtutice 
friHer,  in  delivering  the  opinion  of  the 
-ooiirt,  responded  in  this  language:  '^It  is 
argued  that  the  subject -maiter  of  the  oon- 
troversy  is  not  of  Judicial  cognizance,  be- 
<»use  it  is  said  that  all  questions  connected 
with  the  election  of  a  presidential  elector  are 
political  in  their  nature ;  that  the  coiurt  has 
no  power  finally  to  dispose  of  Aem ;  and 
that  its  decision  would  be  subject  to  review 
by  political  officers  and  agencies,  as  the  state 
board  of  canvassers,  the  legislature  in  Joint 
convention,  and  the  governor,  or,  finally,  the 
congress.  .  .  .  The  question  of  the  va- 
lidity of  this  act  as  presented  to  us  by  the 
record  is  a  Judicial  question,  and  we  cannot 
decline  the  exercise  of  our  jurisdiction  upon 
the  inadmissible  suggestion  that  action  might 
be  taken  by  political  agencies  in  disregard 
of  the  Judgment  of  the  highest  tribunal  of 
the  state  as  revised  by  our  own."  In  8t€tte 
▼.  Cunningham,  Qiddinge  v.  Blacker,  and  He- 
Phet'ion  V.  Blacker  the  writs  prayed  for  were 
to  go  to  the  secretary  of  state,  commanding 
faim  to  perform  the  ministerial  duty  of  giv- 
ing notice  that  at  the  next  general  election 
electors  would  be  chosen  in  a  certain  man- 
ner. By  statute  the  city  and  township  clerks 
«re  to  give  public  notice  of  the  time  and 
place  and  purpose  of  holding  an  election 
TRevision,  p.  888,  §  9),  and  by  the  Ballot 
Reform  Act  of  1890  it  is  made  the  duty  of 
the  clerk  of  the  county  to  receive  nomina- 
tions, and  provide  official  ballots  for  the 
election  of  members  of  the  assembly  (Pub. 
Laws  1890,  p.  861).  The  prayer  of  the  peti- 
tioners is  for  a  mandamus  directed  to  these 
officers  in  the  alternative  either  to  give  no- 
tice, receive  nominations,  prepare  ballots  for 
the  election  of  the  number  of  members  of  the 
assembly  apportioned  to  tlio  county  of  Essex 
by  the  whole  body  of  the  legal  voters  of  the 
county,  or  to  receive  nominations,  prepare 
ballots,  and  to  give  notice  of  an  election  of 
•such  members  m  accordance  with  the  as- 
sembly districts  created  by  the  Act  of  1881. 
The  map  marked  *"  Exhibit  R,  12**  >8hows  the 
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territorial  location  and  extent  of  the  assembly 
districts  created  by  the  Act  of  1891.  The 
following  table,  compiled  from  the  testi- 
mony, exhibits  the  population  of  these  dis- 
tricts respectively,  and^  also  the  number  of 
voters  polled  in  each  district  at  the  election 
of  1892,  and  the  majority  of  the  members 
elected  in  each  district : 

Distriot. 
1802.       Population. 

First 18,616 

SeooDd 14,807 

Third 11,340 

FourtU 17,748 

Fifth 27,481 

Sixth 16J846 

Seventh 20.748 

Bisrhth 26,600 

Ninth 24,878 

Tenth 28,172 

Eleventh 42,418 

8,771  6,007 

In  this  construction  of  districts  the  elev- 
enth district,  with  a  population  of  42,412, 
and  9,980  qualified  voters,  is  allowed  one 
member  of  assembly ;  and  the  third  district, 
with  a  population  of  11,849,  and  8, 209  voters, 
obtains  an  equal  representation  in  the  popu- 
lar branch  of  the  legislature.  A  qualified 
voter  of  the  county  of  Essex  who  casts  his 
ballot  in  the  third  district  has  bv  this  act  an 
effect  given  to  it  equal  to  the  ballots  of  three 
qualified  voters  of  the  county  cast  in  the 
eleventh  district.  The  inequality  in  the  ap- 
portionment of  the  population  and  qualified 
voters  of  the  county  among  the  districts  by 
this  act  is  conspicuous.  By  the  census  of 
1880,  Essex  county  was  entitled  to  ten  mem- 
bers of  assembly.  The  Apportionment  Act  of 
1881  created  ten  districts,  having  a  popula- 
tion  ranging  from  18, 683  to  21, 258.  The  con- 
tention of  &e  relators  is  that  the  apportion- 
ment  among  the  several  assembly  districts  by 
the  Act  of  1881  was  fair  and  reasonable,  and 
that  the  apportionment  by  the  Act  of  1891  is 
unjust  ana  unreasonable,  depriving  the  citi* 
zens  of  the  county  of  the  right  of  equal  suf- 
frage secured  by  Uie  constitution.  Hence  the 
alternative  prayer  of  the  petitioners  is  that 
a  writ  issue  for  an  election  of  ten  members 
of  the  asesmbly  in  the  districts  formed  by  the 
Act  of  1881  and  of  one  member  by  the  county 
at  large. 

We  find  insuperable  obstacles  in  the  way 
of  Judicial  action  of  the  scope  last  mentionea. 
If  the  legislature,  having  made  an  appor* 
tionment  of  members  among  the  counties  in 
conformity  with  the  constitution,  has  the  ad- 
ditional power  to  create  districts  within  the 
county  for  the  election  of  members,  its  power 
in  that  respect  is  unfettered  by  constitutional 
limitation,  and  consequently  beyond  the  con- 
trol of  the  Judicial  department  of  the  gov- 
ernment. The  legislature  may  create  new 
counties.  The  creation  of  a  new  county  adds 
an  additional  member  to  the  state  senate. 
The  power  of  creating  new  counties  may  be 
resorted  to  for  political  or  other  purposes  in- 
consistent  with  public  welfare,  and  may  be 
oppressive  to  taxpayers  on  whom  the  burden 
of  supporting  a  coun^  government  may  fall, 
and  yet  no  one  would  entertain  the  thought 
that  the  remedy  for  such  an  unwise  or  op- 
pressive act  vested  in  the  Judiciary.  Tho 
cases  in  which  the  courts  have  intervened  to 
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iet  aside  acts  of  the  legislature  creating  elec- 
tiou  districts  liave  uniformly  gone  upon  con- 
stitutional limitations  which  had  been  vio- 
lated. I  know  of  no  precedent  or  principle 
that  would  authorize  the  court  to  overturn  a 
law  passed  by  the  legislature  within  consti- 
tutional limitations,  on  the  ground  that  it  is 
unwise,  impolitic,  unjust,  or  oppressive,  or 
even  that  it  was  procured  by  corrupt  means. 
The  remedy  for  legislation  that  is  simply 

rimicious  in  its  character  Is  with  the  people, 
concur  in  the  views  submitted  by  defend- 
ants* counsel  in  their  brief  that  ^  the  relators 
must  show  that  the  law  they  attack  is  a  vio- 
lation of  constitutional  limitations.  The 
moment  they  step  beyond  that  line  of  attack, 
they  are  on  political  ground,  beyond  the 
jurisdiction  of  the  court."  The  issue  pre- 
sented by  the  record  in  this  case  is  whether, 
under  the  government  established  by  the  con- 
stitution, the  members  of  the  general  as- 
sembly apportioned  among  the  several  coun- 
ties may  be  elected  otherwise  than  by  the 
qualified  voters  of  the  county  at  large.  The 
constitutional  provisions  under  consideration 
are  contained  in  article  4,  g§  1-8,  under  the 
title  of  ''Legislature,"  and  article  d,  under 
the  title  of  ''Right  of  Suffrage. "  Paragraph 
1,  g  1,  art.  4,  provides  that  **  the  legislative 
power  shall  be  vested  in  a  senate  and  general 
assembl  V. "  Section  8  provides  that "  the  sen- 
ate shall  be  composed  of  one  senator  from 
each  county  in  the  state,  elected  by  the  legal 
voters  of  the  counties  respectively,  for  three 
years."  Section  8  provides  that  ''the  gen- 
eral assembly  shall  be  composed  of  members 


annually  elected  by  the  legal  voters  of  the 
counties  respectively  who  shall  be  appor- 
tioned among  the  said  counties  as  nearly  as 


may  be  according  to  the  number  of  their  in< 
habitants.  The  present  apportionment  shall 
continue  until  the  next  census  of  thie  United 
States  shall  have  been  taken  and  an  appor- 
tionment of  members  of  the  general  assembly 
shall  be  made  by  the  legislature  at  its  first 
session  after  the  next  and  every  subsequent 
enumeration  or  census  and  when  made  shall 
remain  unaltered  until  another  enumeration 
shall  have  been  taken;  provided  that  each 
county  shall  at  all  times  be  entitled  to  one 
member,  and  the  whole  number  of  members 
shall  never  exceed  sixty."  Paragraph  8  of 
section  1  of  article  4  provides  that  "no  per- 
son shall  be  a  member  of  the  senate  who  shall 
not  have  attained  the  age  of  thirty  years  and 
have  been  a  citizen  and  inhabitant  for  four 
years,  and  of  the  county  for  which  he  shall 
be  chosen  one  year  next  before  his  election ; 
and  no  person  shall  be  a  member  of  the  gen- 
eral assembly  who  shall  not  have  attained  the 
age  of  twenty- one  years,  and  have  been  a 
citizen  and  inhabitant  of  the  state  for  two 
years,  and  of  the  county  for  which  he  shall 
be  chosen  one  year  next  before  his  election. " 
Article  2,  in  providing  for  the  right  of  suf- 
frage, provides  that  "every  male  citizen  of 
the  United  States  of  the  age  of  twenty -one 
years  who  shall  have  been  a  resident  of  this 
state  one  year,  and  of  the  county  in  which  he 
claims  hfs  vote  five  months  next  before  his 
election,  shall  be  entitled  to  vote  for  all  of- 
ficers that  are  now  or  hereafter  may  be  elect- 
ive by  the  people." 
S2L.R.A. 


In  construing  these  constitutional  provis- 
ions, the  form  of  government  antecedent  to 
the  adoption  of  the  coiwtitution,  the  manner 
in  wbidi  the  legislative  department  was  or- 
ganized, and  the  mode  of  electing  its  mem- 
bers, are  important  adjuncts  in  ascertaining 
the  intent  of  the  framers  of  the  constitution. 
By  the  instructions  of  Lord  Combury  and  his 
commission,  the  instruments  which  in  1702 
establislM  a  colonial  govermnent,  the  gen- 
eral assembly  for  the  enacting  of  laws  wa» 
constituted,  consisting  of  twenty- four  repre- 
sentatives, to  be  chosen  in  manner  following : 
Two  by  the  inhabitants  and  householders  id 
each  of  the  towns  of  Perth  Amboy,  and  Bur- 
lington, ten  by  the  freeholders  of  East  Jersey ; 
and  ten  by  the  freeholders  of  West  Jersey. 
The  qualification  of  the  representatives  of 
these  divisions  was  an  estate  of  freehold  in 
"  the  division  for  which  he  should  be  chosen  * 
and  the  general  assembly  was  composed  of 
persons  "elected  by  the  major  part  of  the 
freeholders  of  the  respective  counties  and 
places."  Leam.  <&  S.  619-647.  By  an  act 
passed  April  4,  1709,  entitled  "An  Act  Reg- 
ulating  the  Qualification  of  Representative* 
to  Serve  as  General  Assembly  in  This  Pro- 
vince of  New  Jersey,"  two  representative* 
were  assigned  to  the  towns  of  Perth  Amboy, 
Burlington,  and  Salem,  respectively,  and 
two  to  each  of  the  counties  into  which  the 
colony  was  divided.  This  act  provided  that 
these  representatives  should  be  chosen  "by 
the  majority  of  voices  or  votes  of  the  free- 
holders of  each  county,"  and  that  the  "rep- 
resentatives for  the  counties  aforesaid"*  should 
be  freeholders  in  that  division  "for  which  ho 
or  they  should  be  chosen."  Allinson,  p.  6. 
As  new  counties  were  created  from  time  to 
time,  each  oounty  was  given  two  representa- 
tives, to  be  chosen  by  Uie  oounty  for  repre- 
sentatives of  the  oounty.  By  the  first  consti- 
tution of  this  state,  adopted  July  8,  1776,  the 
legislative  department  was  divided  into  twa 
bodies,  a  legislative  council  and  a  general 
assembly,  the  members  of  which  were  chosen 
annually,  one  member  of  the  legislative 
council  and  three  members  of  assembly  bein^ 
chosen  by  each  county.  The  language  of  that 
constitution  is  that  "the  counties  uiall  sev- 
erally choose  one  person  to  be  a  member  of 
the  legislative  council,"  and  "each  county- 
shall  also  choose  three  members  of  the  as- 
sembly." The  qualification  prescribed  for 
the  members  of  ooth  the  legislative  bodice 
were  that  the  member  of  the  legislative  coun- 
cil should  be,  and  have  been  for  one  whole 
year  next  before  the  election,  "an  inhabitant 
and  freeholder  in  the  county  in  which  he  ie 
chosen,"  and  that  no  person  shall  be  entitled 
to  a  teat  In  the  assembly  unless  he  be,  and 
have  been  for  one  whole  year  next  before  the 
election,  an  inhabitant  "of  the  county  he  ie 
to  represent."  The  right  of  suffrage  wae 
provided  for  in  these  words:  "All  inhabit- 
ants of  this  colony,  of  full  age  who  are  worth 
fifty  pounds,  proclamation  money  clear  estate 
in  the  same,  and  have  resided  within  the 
county  in  which  they  claim  a  vote  for  twelve 
months  immediately  preceding  the  election, 
shall  be  entitled  to  vote  for  representativee 
in  council  and  assembly  and  also  for  all  other 
public  oflicers  that  shall  be  elected  by  the 
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people  of  the  county  at  laree."  The  Gousti- 
tution  of  1776  authorized  the  legislature  to 
add  to  or  diminish  the  number  or  proportion 
of  the  members  of  assembly  for  any  county 
or  counties^  as  it  mi^ht  Judge  equitable  and 
proper,  on  the  principles  of  more  equal  rep- 
resentation. From  time  to  time  acts  were 
passed  increasing  or  diminishing  the  number 
of  members  of  assembly  in  several  of  the 
counties ;  but  no  effort  was  made  to  equalize 
representation  on  the  basis  of  population 
until  1888,  when  an  act  was  passed  entitled 
^  An  Act  to  Provide  for  the  £qual  and  Just 
Representation  of  the  Several  Counties  in  This 
State  in  the  Qeneral  Assembly,"  which  enact- 
ed ^  that  i^ter  the  next  and  each  subsequent 
census  of  this  state  that  shall  be  taken  in 
pursuance  of  any  law  or  laws  of  the  congress 
of  the  United  States  each  county  of  this  state 
shall  be  entitled  to  elect  ana  send  to  the 
general  assembly  one  member  for  every  six 
thousand  inhabitants  which  such  county  shall 
contain  at  the  time  of  taking  such  census  as 
near  as  mav  be;  provided  always  that  no 
county  shall  have  a  less  number  of  repre- 
sentatives than  such  county  Is  now  by  law 
entitled  to  elect  and  send  to  the  general  as- 
sembly." Pub.  Laws  1888,  p.  57.  This  act 
was  in  force  when  the  Constitution  of  1844 
was  adopted,  and  the  apportionment  of  mem- 
bers among  the  counties  therein  contained 
was  bv  the  constitution  continued  until  the 
federal  census  next  thereafter  should  be  taken. 
In  all  the  legislation  on  this  subject  during 
colonial  times,  and  in  the  Constitution  of 
1776  and  the  legislation  thereafter  antecedent 
to  the  convention  which  framed  the  present 
constitution,  members  of  the  popular  branch 
of  the  legislature  were  regarded  as  represent- 
atives of  the  counties,  chosen  by  the  legal 
voters  of  the  counties,  and  qualified  for  the 
office  by  qualification  having  relation  to  the 
counties  for  which  they  were  elected.  In  the 
convention  of  1844  the  inequality  of  repre- 
sentation in  the  legislature  was  made  the 
ground  of  serious  complaint.  As  the  result 
of  the  deliberations  of  that  body,  the  equal 
representation  of  the  several  counties  in  the 
senate  was  retained,  and  equality  of  repre- 
sentation in  the  general  assembly  was  pro- 
vided for  by  the  apportionment  of  members 
among-  the  counties  according  to  population. 
A  comparison  of  the  language  of  the  old  con- 
stitution and  the  constitution  framed  by  the 
convention  Indicates  that  the  purpose  of  the 
members  of  the  convention  was  a  modifica- 
tion in  some  particulars,  and  not  a  radical 
change,  in  the  composition  and  selection  of 
members  of  the  legislative  department.  The 
old  constitution  provided  that  ^  the  county 
shall  choose"  the  members  of  assembly ;  the 
new  constitution  provides  that  the  members 
of  the  general  assembly  shall  be  elected  **  by 
the  leffal  voters  of  the  counties  respectively.'" 
The  old  constitution  provided  that  no  person 
should  be  entitled  to  a  seat  in  t.he  assembly 
unless  he  be,  and  have  been  for  one  whole 
year  next  before  the  election,  an  inhabitant 
of  ^  the  county  he  is  to  represent ;"  the  new 
constitution  provides  that  no  person  shall  be 
ft  member  of  the  general  assembly  who  shall 
not  have  been  a  citizen  and  inhabitant  of  the 
county  for  which  he  shall  be  chosen  one  year 
28  Lb  R  A. 


next  before  his  election.  In  providing  for 
the  ratio  of  representation  amon^  the  countir.** 
the  method  of  apportionment  aaopted  in  tlif 
new  constitution  was  in  principle  in  con 
formity  with  the  Act  of  1888,  which  regulatec^ 
the  subject  under  the  old  constitution.  Be< 
tween  the  old  constitution,  with  the  pro  vis 
ions  of  the  Act  of  1888  ingrafted  upon  it,  and 
the  new  constitution,  there  is  a  similarity 
of  language  and  expression  that  indicates 
that  the  fraraers  of  the  latter  intended  no 
change  in  the  representative  character  of 
members  of  the  general  assembly  or  in  the 
mode  of  their  election.  In  recasting  the  sec- 
tion in  the  old  constitution  providing  for  the 
rif^ht  of  suffrage,  the  words  '^for  represent- 
atives in  council  and  assembly"  were  omitted. 
The  new  constitution  having  in  the  section 
relating  specifically  to  the  election  of  these 
officers  expressly  provided  that  senators  and 
members  of  assembly  should  be  elected  **by 
the  legal  voters  of  the  county, "  the  omitted 
words  wero  superfluous.  And  for  the  words, 
"for  all  other  public  officers  that  shall  be 
elected  by  the  people  of  the  county  at  large, " 
the  new  constitution  substituted  the  expres- ' 
sion,  ** shall  be  entitled  to  vote  for  all  officers 
that  now  or  hereafter  may  be  elective  by  the 
people ;"  an  expression  which  includes  officers 
elected  in  townships,  wards,  and  minor  elec- 
tion districts  as  well  as  those  officers  who  by 
force  of  constitutional  prescri  ptions  were  made 
elective  by  the  people,  such  as  governor, 
senators,  members  of  assembly,  county  clerks, 
surrogates,  sheriffs,  coroners,  and  justices  of 
the  peace,  according  as  tliese  constitutional 
officers  were  by  the  constitution  made  elective 
by  the  people  of  the  state  or  by  the  legal 
voters  of  the  counties  or  by  the  people  of  the 
several  townships.  The  problem  the  members 
of  the  constitutional  convention  were  dealing 
with  was  the  equalization  of  representation 
in  the  popular  branch  of  the  legislature.  The 
old  constitution  permitted  the  legislature,  in 
its  discretion,  to  add  to  or  diminish  the 
number  or  proportion  of  members  of  the  as- 
sembly for  the  several  counties.  This  dis- 
cretionary power  in  the  legislature  was  dis- 
carded in  the  new  constitution,  and  the 
apportionment  of  members  among  the  coun- 
ties in  proportion  to  population  was  substi- 
tuted. In  a  popular  government,  represen- 
tation in  proportion  to  population  extending 
over  the  area  of  a  state  is  practically  equiva- 
lent to  representation  on  the  basis  of  the  num- 
ber of  qualified  voters.  A  computation  on 
either  basis  would,  in  the  main,  reach  nearly 
the  same  result.  And  it  is  inconceivable  that 
the  distinguished  body  of  men  who  composed 
the  constitutional  convention  should  have; 
contemplated  an  apportionment  of  member» 
within  the  several  counties  by  means  of  as- 
sembly districts  not  in  proportion  to  popula- 
tion, or  under  any  other  restriction  which 
should  give  to  one  qualified  voter  a  voice  Id 
the  election  of  members  of  the  assembly 
equal  to  that  of  three,  or  any  indefinite  num- 
ber of  voters,  who  exercise  their  elective 
franchise  at  another  votius  place  within  the 
same  county ;  for.  as  has  been  said,  if  tht? 
power  to  create  these  districts  is  possessed  by 
the  legislature,  it  is  a  power  beyond  consti- 
tutional restraints. 
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Tbe  provffllonii  of  tlm  Federal  Constitution 
regulating  tlie  choice  of  presidential  electors 
«nd  the  election  of  members  of  congress  are 
sot  apt  precedents  for  the  construction  of  the 
provisions  of  our  constitution  for  the  elec- 
tion of  senators  and  members  of  assembly. 
Paragraph  2  of  section  1  of  article  2  of  the 
Federal  Constitution  provides  that  each  state 
«ball  appoint,  in  such  manner  as  the  legis- 
lature thereof  may  direct,  a  number  of 
electors  (to  vote  for  president  and  vice-pres- 
ident) equal  to  the  whole  number  of  senators 
and  representatives  in  congress.  The  appoint- 
ment of  electors  is  left  with  the  several  states, 
to  be  exercised  in  such  manner  as  the  legis- 
lature may  direct.  Under  this  constitutional 
provision  the  legislatures  of  the  several 
states  have  exclusive  power  to  direct  the 
manner  in  which  presiaential  electors  shall 
be  appointed,  whether  by  the  legislature 
directly,  or  by  popular  vote  in  districts,  or 
by  general  ticket.  McPJterMn  v.  BUicker, 
146  U.  S.  1,  26  L.  ed.  869.  In  delivering 
the  opinion  of  the  court  in  the  case  last  cited 
Cfi^f  Justice  Ful  ler  said :  *^  The  constitution 
does  not  provide  that  the  appointment  of 
electors  shall  be  by  popular  vote,  nor  that  the 
electors  shall  be  voted  for  upon  a  general 
ticket,  nor  that  the  majority  of  those  who 
exercise  the  elective  franchise  can  alone 
choose  the  electors.  It  recognizes  that  the 
people  act  through  their  representatives  in 
the  legislature,  and  leaves  it  to  the  legis- 
lature exclusively  to  define  the  method  of 
«ifecting  the  object. "  The  provisions  in  the 
Federal  Constitution  for  the  election  of  mem- 
bers of  congress  are  also  expressed  in  general 
terms.  Section  2  of  article  1  provides  that 
"the  house  of  representatives  shall  be  com- 
posed of  members  chosen  every  second  year 
bv  the  people  of  the  several  states  and  the 
electors  in  each  state  shall  have  the  qualifica- 
tions requisite  for  electors  of  the  most  nu- 
merous branch  of  the  state  legislature. "  And 
by  section  4  **the  times,  places,  and  manner 
of  holding  elections  for  senators  and  repre- 
sentatives shall  be  prescribed  in  each  state, 
by  the  legislature  thereof,  but  the  congress 
may  at  any  time  by  a  law  make  or  alter  such 
regulation  except  as  to  the  places  of  choosing 
senators. "  In  the  absence  of  the  interposition 
of  congress,  the  manner  of  electing  represent- 
atives in  congress  is  committed  to  tne  state 
legislature,  with  no  other  restriction  than 
with  respect  to  the  qualification  of  the  elect- 
ors. At  the  second  session  of  the  twenty- 
seventh  congress  an  act  was  passed  for  the 
election  of  representatives  in  congress  by  dis- 
tricts. The  debate  upon  the  act  was  long  and 
earnest.  Two  representatives  of  this  state, 
Senator  Miller,  and  Mr.  Halsted  in  the  house 
of  representatives,  participated  in  that  de- 
bate. This  discussion  occurred  in  June, 
1842.  The  constitutional  convention  assem- 
bled in  Mav,  1844.  The  article  of  our  con- 
stitution relating  to  the  election  of  senators 
and  members  of  the  general  assembly  was  re- 
ported by  Ex- Governor  Vroom,  than  whom 
no  one  was  more  familiar  with  public  affairs, 
state  and  national.  If  the  convention  which 
framed  our  constitution  intended  to  adopt  a 
mode  of  electing  members  of  assembly  in  con- 
formity with  the  election  of  members  of  con- 
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gress  under  the  Federal  Constttutton.  it  ir 
reasonable  to  assume  that,  with  the  discus- 
sions in  congress  at  the  session  of  1842  fresh 
in  the  minds  of  its  members,  the  provisions 
of  our  constitution  on  that  subject  would 
have  been  cast  in  language  of  similar  import 
with  the  Federal  Constitution ;  and  it  is  a 
significant  circumstance  that  the  language  of 
the  Federal  Constitution,  which  conferred 
discretionary  ])ower  on  congress,  was  avoid- 
ed ;  the  discretionary  power  possessed  by  the 
legislature  under  the  old  constitution  was 
taken  away,  and  a  fixed  rule  was  adopted 
that  the  members  of  the  general  assembly 
should  be  apportioned  among  the  coimties  in 
proportion  to  population,  and  be  elected  by 
the  le^al  voters  of  the  counties  respectively. 
Oroupmg  together  the  phrases  in  which  the 
intent  of  the  constitution  is  expressed,  I  think 
its  true  construction  is  beyond  controversy. 
Members  of  the  general  assembly  are  appor- 
tioned among  tbe  counties.  The  qualifica- 
tion for  membership  consists  of  citisenship  of 
the  county  for  which  they  shall  be  chosen, 
and  they  are  to  be  elected  oy  the  legal  voters 
of  the  countjp'.  The  right  of  suffrage  is 
granted  to  residents  of  the  county,  and  eadi 
qualified  voter  is  secured  by  constitutional 
prescription  the  right  to  vote  for  all  ofllcers 
elective  by  the  people.  Members  of  the  gen- 
eral assembly  are  by  the  constitutional  regu- 
lation elective  by  the  legal  voters  of  the 
counties,  and  every  qualified  voter  who  has 
for  the  specified  period  of  time  been  a  resi- 
dent of  the  county  in  which  he  claims  his 
right  to  vote  is  secured  the  right  to  a  voice 
in  the  election  of  all  oflicers  who,  by  the  con- 
stitution are  elective  by  the  class  of  legal 
voters  to  which  he  belongs.  The  constitu- 
ency by  which  members  of  the  general  as- 
sembly shall  be  elected  is  designated  by  the 
constitution,  and  the  qualifications  requisite 
for  the  riffht  of  suffrage  are  therein  pre- 
scribed, and  also  the  elective  franchise  which 
shall  be  enjoyed  by  each  qualified  yoter. 
These  constitutional  provisions  were  self -ex- 
ecuting, and  also  self-sustaining.  8kUe  v. 
Newark,  89  N.  J.  L.  880-888,  &  N.  J.  L. 
558.  Nothing  was  left  for  legislative  action 
except  the  apportionment  of  members  among 
the  counties  in  a  fixed  ratio,  and  such  regu- 
lations as  were  necessary  for  holding  elec- 
tions,— the  canvassing  of  the  votes,  and  the 
certification  of  the  result.  When  the  legis- 
lature has  once  made  the  apportionment  of 
members  to  any  county,  the  constituency  by 
which  the  members  so  apportioned  shall  be 
elected,  and  the  elective  franchise  of  each  of 
the  legal  voters  by  whom  such  members  are 
elective,  become  subject  to  constitutional 
prescriptions  which  are  beyond  legislative 
control.  The  first  apportionment  act  under 
the  constitution  apportioned  the  members 
among  the  counties  without  making  any  pro- 
vision for  the  manner  in  which  they  should 
be  elected.  Pub.  Laws  1851,  p.  289.  The 
act  was  not  imperfect.  Without  legislative 
action  the  mode  of  electing  the  members  ap- 
portioned by  the  act  among  the  counties  was 
completely  provided  for  by  the  constitution, 
which  ex  propria  vigore  determines  how  mem- 
bers apportioned  among  the  counties  shall  be 
elected. 
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Other  constltutloDal  provisions  whicb  pro- 
Tide  for  the  election  of  other  officers  shed  a 
light  on  the  subject  under  consideration. 
JParagraph  7,  §  2,  art.  7,  provides  that  coro- 
ners shall  be  elected  by  the  people  of  their 
Tespecti  ve  counties.  Paragraph  1,  §  7,  art. 
€,  provides  that  there  may  be  elected  two, 
«na  not  more  than  five,  Justices  of  the  peace 
in  each  of  the  townships  of  the  several  coun- 
ties, and  in  each  of  the  wards  in  cities  that 
vote  in  wards ;  the  number  of  Justices  of  the 
peace  a  town^ip  or  ward  may  have  being 
determined  by  its  population.  Paragraph  8, 
§  2,  art.  7,  provides  that  justices  of  the  peace 
flhall  be  elected  by  ballot  at  the  annual  town 
meetings  of  the  townships  and  of  the  wards, 
and  when  elected  they  shall  be  commissioned 
for  the  county.  In  these  provisions,  as  in 
that  providing  for  the  election  of  members  of 
assembly  the  Constitution  prescribed  the  con- 
stituency by  which  coroners  and  justices  of 
the  peace  shall  be  elected ;  and  it  could 
scarcely  be  contended  with  any  plausibility 
that  an  act  of  the  legislature  for  the  election 
of  coroners  in  election  districts,  or  for  the 
election  of  the  number  of  justices  of  the  peace 
a  township  or  ward  is  entitled  to  have  in  a 
corresponding  number  of  election  precincts, 
would  compr^  with  the  constitutional  pre- 
scriptions. It  will  be  observed,  also,  that 
throughout  the  constitution  the  constituency 
by  which  every  constitutional  officer  shall  be 
chosen  is  defined  with  precision. 

After  a  careful  examination  and  the  most 
attentive  consideration  of  the  important 
questions  presented  in  this  case,  with  the  aid 
of  the  learned  argument  and  elaborate  briefs 
of  counsel,  in  my  judgment  the  election  of 
members  of  assembly  in  assembly  districts  is 
a  plain  departure  from  the  method  of  elect- 
ing these  representatives  prescribed  by  the 
•constitution.  Instead  of  the  eleven  members 
apportioned  to  the  county  being  elected  by 
the  legal  Voters  of  the  county,  one  member 
is  elected  in  each  assembly  district  by  the 
legal  voters  of  that  district,  arbitrarily  cre- 
ated by  the  legislature.  In  the  constryction 
of  statutes  it  is  a  cardinal  rule,  which  ap- 
plies as  well  to  constitutional  provisions, 
that  when  the  law  is  in  the  affirmative  that 
a  thing  shall  be  done  bv  certain  persons  or 
in  a  certain  manner,  this  affirmative  matter 
contains  a  negative  that  it  shall  not  be  done 
by  other  persons  or  in  another  manner,  upon 
the  maxim  **expresno  unius  est  exeltuio  al- 
Xeritis.''  Stradling  v.  Morgan,  1  Plowd.  206, 
207;  9  Bacon,  Abr.  285;  Sedgw.  Stat.  <& 
Const.  L.  80.  Where  the  constitution  pre- 
scribes the  manner  in  which  an  officer  shall 
be  appointed  or  elected,  the  constitutional 
prescription  is  exclusive ;  and  it  is  not  com- 
petent for  the  legislature  to  provide  any  other 
mode  of  obtaining  or  holding  the  office. 
Cooley,  Const.  Lim.  78,  note  S;  People  v.  AU 
.berUon,  55  N.  Y.  50,  56;  People  v.  BuU,  46 
1^.  y.  57-68,  7  Am.  Rep.  802.  The  election 
of  one  member  in  one  assembly  district  and 
one  member  in  another  district,  and  so  on 
through  the  eleven  districts  into  which  the 
county  is  divided,  is  not  the  election  of  the 
jnemliers  of  the  general  assembly  apportioned 
among  the  counties  by  the  leffal  voters  of  the 
county.  The  constituency  devised  by  the 
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system  of  assembly  districts  is  another  and 
a  different  constituency  from  that  prescribed 
by  the  constitution,  and  the  qualifled  voters 
of  the  county  are  restricted  in  the  exercise  of 
the  right  of  suffrage  as  fully  as  is  guaranteed 
to  them  by  the  constitution.  It  seems  to  me 
that  it  cannot  be  affirmed  on  any  defensible 

ground  that  a  member  of  the  assembly  chosen 
y  the  voters  of  an  election  district  within 
the  county  is,  in  the  words  of  the  constitu- 
tion, **  elected  by  the  le^al  voters  of  the 
county. "  An  act  of  the  legislature  providing 
that  each  qualifled  voter  of  the  county  shoula 
vote  for  only  one  of  the  members  apportioned 
to  the  county  would  be  plainly  unconstitu- 
tional. The  assembly  district  system  differs 
only  in  form.  It  segregates  the  qualified 
voters  of  the  county  into  classes,  and  allows 
each  qualified  voter  of  the  class  to  vote  for 
only  one  of  the  members  apportioned  to  the 
county. 

It  is  contended,  in  the  first  place,  that  the 
constitutionality  of  legislation  for  the  elec- 
tion of  members  of  the  general  assembly  in 
assembly  districts  is  res  judicata.  To  sustain 
this  contention.  State  v.  2ieuia/rk,  40  N.  J.  L. 
297,  was  cited.  The  proceeding  In  that  case 
was  an  application  for  a  mandamus  to  compel 
the  mayor  and  common  council  of  the  city 
of  Newark  to  divide  the  city  into  wards  cor- 
responding in  number  and  boundaries  with 
the  assembly  districts  created  by  the  Act  of 
April  5,  1878.  The  application  was  denied, 
on  the  ground  that  acts  creating  legislative 
districts  were  public  acts,  and  did  not  ffo 
into  operation  until  the  July  succeeding  the 
time  they  were  passed.  The  case  was  argued 
at  June  term,  1878,  and  prior  to  the  date  when 
the  Act  of  April  5,  1878,  became  effective. 
It  appears  by  the  brief  of  the  counsel  of  the 
relator  in  that  case  that  the  power  of  the 
legislature  to  divide  counties  into  assembly 
districts  was  not  put  in  dispute.  His  con- 
tention was  that  this  power  could  be  exercised 
only  at  the  time  th6  apportionment  of  mem- 
bers amone  the  counties  was  made, — that  is, 
at  the  session  next  after  the  federal  census, 
— and  that  the  districts  then  formed  must 
remain  unaltered  until  the  time  arrived  for 
the  next  apportionment.  It  was  to  the  aspect 
in  which  the  question  was  presented  by 
counsel  that  the  remarks  of  Mr,  Justice  Reed, 
with  respect  to  the  unfettered  power  of  the 
legislature  to  direct  the  method  in  which 
members  apportioned  among  the  counties 
should  be  elected,  were  directed.  The  case 
was  decided  on  other  grounds.  In  June  term, 
1890,  the  constitutionality  of  the  assembly 
districting  acts  was  mooted  before  the  court 
of  errors  and  appeals  In  Mortland  v.  State, 
52  N.  J.  L.  521.  In  that  case  the  proceeding 
was  in  quo  warranto  to  test  the  defendants' 
title  to  the  office  of  chosen  freeholders  under 
an  election  pursuant  to  an  act  of  the  legis- 
lature which  provided  for  the  election  of 
chosen  freebolaers  in  assembly  districts.  In 
this  case,  as  well  as  in  Gardner  v.  Newark, 
the  constitutionality  of  acts  creating  assembly 
districts  arose  collaterally.  The  title  of  the 
defendant  to  the  office  under  such  an  election 
was  sustained.  But  Mr.  Justice  Garrison,  in 
delivering  the  opinion  of  the  court,  used  this 
language ;  "  Referring  to  the  suggestion  made 
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on  the  argument  that  the  assembly  districts, 
which  by  this  act  are  referred  to  as  the  pre- 
cincts for  the  election  of  freeholders,  were 
not  legal  legislative  creations,  inasmuch  as 
the  constitution  contains  no  intimation  but 
that  members  of  assembly  shall  be  chosen  by 
the  counties  at  large,  it  is  sufficient  to  say 
that  we  are  not  now  concerned  with  the 
legality  of  such  subdivisions  of  counties. 
The  act  under  review  refers  to  these  districts 
for  the  purpose  of  defining  a  territorial  limit. 
Such  precincts  or  assembly  districts  do  exist, 
whether  legally  or  not,  and  to  each  of  these 
dA  JoGto  districts  a  freeholder  is  assigned. 
Beyond  this  we  need  not  at  this  time  go." 
And  the  headnote  prefixed  to  the  case,  pre- 
pared by  the  learned  judge  who  delivered  the 
opinion  of  the  court,  is  as  follows :  **  Quaere, 
whether  assembly  districts  may  have  any 
legal  existence  as  political  subdivisions  of 
the  county."  Qa/rdner  v.  Netoark,  although 
decided  twelve  years  before,  was  not  referred 
to  by  the  court.  With  this  Judicial  action 
of  the  highest  court  in  the  state,  we  are  not 
at  liberty  to  treat  this  question  as  res  judicata. 
The  contention,  in  the  next  place,  is  that 
the  purpose  and  intent  of  these  constitutional 
provisions  have,  by  contemporaneous  con- 
struction, long  usage,  and  practical  inter- 
pretation, become  established,  and  at  this  day 
the  subject  is  not  open  for  discussion.  For 
the  first  eight  years  after  the  new  constitution 
was  adopted— from  the  fall  of  1844  to  the 
fall  of  1851,  inclusive— the  members  of  as- 
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sembly  were  elected  by  the  counties  at  large. 
This  may  be  said  to  be  the  contemporaneous 
exposition  of  the  constitution.  The  Act  of 
March,  1852,  first  created  assembly  districts. 
This  act  remained  in  force  until  after  the 
census  of  1800,  when,  by  the  Act  of  1861,  a 
new  apportionment  among  the  counties  wa» 
made,  and  to  some  extent  a  corresponding 
change  in  assembly  districts.  The  districts 
created  bv  the  Acts  of  1852  and  1861,  which 
continued  to  exist  until  1871,  conformed  XO' 
count V  and  the  then  existing  township  and 
ward  lines.  No  criticism  has  been  made  upon 
the  fairness  and  equality  in  population  with 
which  these  districts  were  constructed.  If  tbo 
practical  interpretation  for  the  years  from 
1852  to  1870,  inclusive,  gave  construction 
to  the  constitution,  that  construction  will 
not  sustain  the  Act  of  1891.  The  result  of 
the  districting  in  the  county  of  Essex  by 
that  act  has  alreadv  been  stated.  The  dis- 
tricts into  which  the  county  was  divided  are 
unequal  in  population,  and.  the  legal  voters 
of  the  county  are  so  adjusted  in  the  several 
districts  that  of  the  eleven  members  ap- 
portioned to  the  county,  eight  members  are- 
elected  by  majorities  aggregating  8,771 
votes,  and  the  other  three  by  majorities  ag- 
gregating 5,097  votes.  The  inequalities  id 
other  counties  appear  by  Map  A,  on  the  part 
of  the  relators,  conspicuous  among  which 
are  those  in  the  counties  of  Burlington  and 
Camden,*  Burlington  being  divided  into  two 
districts,  with  the  population,  respectively^ 
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of  22,555  and  84,204 ;  Camden  into  three  dis- 
tricts, with  the  population,  respectively,  of 
61,510,  15,506,  and  10,671.  A  new  system 
of  constructing  assembly  districts  was  in- 
troduced by  the  Act  of  1871,  plainly  for  the 
furtherance  of  political  purposes.  Township, 
ward,  and  city  lines  were  disregarded,  and 
assembly  districts  were  carred  out  within 
the  counties  without  regard  to  population, 
and  were  so  devised,  by  massing  together  the 
qualified  voters  of  one  political  party,  as  to 
secure  to  the  minority  of  qualified  voters  of 
the  county  an  unjust  advantage  in  the  choice 
of  members  of  the  assembly,  the  members  of 
that  body  representing  counties  being  no 
longer  ''elected  by  the  lejral  voters  of  the 
counties  respectively."  This  was  conspic- 
uously, but  not  exclusivelv,  the  case  in  the 
<x)unty  of  Hudson.  Exhibit  No.  9,'  on  the 
part  of  the  defendants,  discloses  the  result 
of  the  first  election  under  that  act ;  and  the 
return  of  the  votes  in  the  second  election 
district  of  that  county  illustrates  the  object 
that  may  be  effectuated  by  the  arbitrary  es- 
tablishment of  districts  that  shall  mass  in  ooe 
district  a  sreat  body  of  the  qualified  voters 
of  one  political  party.  The  "  Horseshoe  Dis- 
trict" is  as  well  known  in  this  state  as  a 
synonym  for  (to  use  a  subdued  expression) 
unfair  political  methods  as  is  the  word 
***  gerrymander"  throughout  the  United  States. 


At  the  legislative  session  of  1878  no  less  than 
seven  dinerent  acts  were  passed  altering  as- 
sembly districts  in  the  several  counties.  In 
1881  a  new  apportionment  was  made,  and  new 
districts  were  created,  some  of  which  were 
remodeled  in  1880.  In  1891  Uiere  was  a  new 
apportionment  among  the  counties,  and  new 
assembly  districts  were  created ;  and  in  1892 
three  acts  were  passed  altering  the  districts 
in  three  counties.  The  maps  and  election 
returns  made  exhibits  in  this  case  show  dis- 
tricts with  areas  of  grotesaue  shapes,  in- 
equalities in  population,  ana  the  massing  in 
districts  of  the  voters  of  one  political  partv, 
to  overcome  the  constitutional  rights  of  the 
legal  voters  of  the  counties  to  equality  in 
choice  of  representatives  of  the  county  in  the 
general  assembly.  The  maps  and  exhibits, 
which,  by  the  written  stipulation  of  counsel, 
are  evidence  in  these  cases,  exhibit  the 
capacity  that  lies  in  the  assembly  district 
system  to  enable  the  political  party  that 
happens  to  control  the  legislature  to  provide 
means  for  its  continutnce  in  power.  Certain 
it  is  that  if  the  legislative  usage  and  practice 
beginning  in  1871  and  coming  down  to  the 
present  time  has  established  a  construction 
of  the  constitution  that  is  now  a  finality,  then 
it  must  be  conceded  that  the  legislative  power 
and  discretion  in  the  premises  are  unqualified 
and  unrestrained ;  ana,  to  adopt  the  language 


•That  exhibit  was  as  f  ollowi: 


Vote  f&r  AsserMy,  1871. 

DISTRIOTS. 


Flirty. 

1  > 

2 

3 

m 

LliSB 
Si 

a 

^7* 

4 

6 

» 

T 

im 
"i 

1S35 

3   1  Totals. 

l' 

cSS^iSk 

•tef- 

HemocT^tdQ.  ..,. ,._^,.*_«. 

HI 

eet    ei«9 

Detu,  L 

BepubUcan ,_..„....„_ 

Xnu^peii  dent  Dotsocrtv  tNj      ,.  *-  *  ..< ... 

U3ii  le^ 

1304 
'1 

Tsoe 

1391 

m 

Eeii.  i. 

"io 

-, 

"k 

.... 

TOtaJa, ,.. , 

31fl0  332fl 

LUI 

^m 

^^l 

iiiiHi 

im^m 

Vote  for  AsaemMy,  1881. 

DZSTRICTES. 


F!Wty. 

1 

S      8 

aainosj 

S85! 

4 

a 

T  1 

S 
743 

« 

10 

Totflli. 

'^^S^ 

wsr 

Democratic , 

.... 

"*9 

977   Till 
985  mti 

Beftin*i 

sat ' 

Si 

DeiD.  t 

Bcpubhcan.^-^  *--...  ^--.. 

arj 

im 

u^p^ai 

f ndepetidetit  Deiu  oc  ra  ti  o . . ,  - 
InilependeDtHfipiibneaQ 

m  :: 

"  1 
mm 

14S 

SiT4 

z .... 

«44T3a2g 

xm 

4 

ft 

ITW 

2Q27 

Totals.- .......... 

£140 

:  mass 

\msm 

VoU  for  Asaembly,  189L 


DXSTRIOrS. 


Party. 

1 

2 

8 

4 

6 

6 

7 

8 

9 

10 

11 

TnfAifl  '  Population. 
^^*^,  Census  1890. 

Repreeen- 
tdtlvea. 

Democratio 

2884 
1973 

1384 
2886 

1522 
1008 
556 

1066 
1039 

2072 
1702 

'804 
5 

4oi 

1342 
424 
234 

1907 
1627 

1778 
1850 

2259 
580 

1410 
1014 

2170 
1466 

19,794 

790 
804 
242 

Dem.  10. 

Bepubhcan 

iDdependent  Demooratlo 
Independent  Kepublioan 
Scattering 

Rep.  1. 

2 

9 

1 

3087 

21 

^ 

2 
358S 

151 
3279 

9 

43 

.... 

Totals, 

4309 

4229 

2848 

2466 

3636 

86,199 

276,126 

22  L.  R.  A. 

-^  i^x  i-'iu  1  r> 

Digitized  by  ^OOQ IC 


558 


NkW  j£BSBT  SUPRBMB  COUBT. 


Nov., 


of  the  brief  of  the  defendants'  counsel : 
"There  is  not  any  constitutional  restriction 
upon  the  law-making  power  controlling  or 
directing  the  subdivision  of  counties  into  as- 
sembly districts.  The  division  may  be  fair 
or  unfair,  equal  or  unequal,  proportionate 
or  disproportionate,  and  this  court  may  not 
review  the  exercise  of  that  power. "  How  far 
contemporaneous  exposition,  long  usage,  and 
practical  interpretation  shall  control  in  the 
construction  ot  constitutional  provisions  is 
the  vital  question  on  this  branch  of  the  case. 
Contemporaneous  construction  and  long  us- 
age, and  especially  the  practical  interpreta- 
tion by  the  various  departments  of  the  gov- 
ernment, are  entitled  to  great  weight  in 
the  construction  of  constitutional  provisions. 
But  it  is  only  when  the  words  of  the  constitu- 
tion are  of  doubtful  significance,  or  the  mean- 
ing is  obscure,  that  resort  to  extraneous  aid  is 
permissible.  Mr,  Justice  Story,  in  his  treat- 
ise on  the  Constitution,  savs:  ''Where  its 
terms  are  plain,  clear,  and  determinate  they 
require  no  interpretation,  and  it  should  there* 
fore  be  admitted,  if  at  all,  with  great  caution, 
and  only  from  necessity,  either  to  escape  some 
absurd  consequence,  or  to  guard  against  some 
fatal  evil."  And  again:  ** Contemporary 
construction  is  properly  resorted  to,  to  illus- 
trate and  confirm  the  text,  to  explain  a 
doubtful  phrase,  to  expound  an  obscure 
clause.  .  .  ."It  can  never  abrogate  the 
text ;  it  can  never  narrow  down  its  true  lim- 
itations; it  can  never  enlarge  its  natural 
boundaries."    1  Story,  Const.  §§  405,  407. 

The  case  most  frequently  cited  to  illustrate 
the  eifect  of  contemporaneous  construction, 
long  use,  and  practical  interpretation  in  the 
construction  of  constitutional  provisions  is 
Stuart  v.  Laird,  5  U.  S.  1  Cranch.  299.  2  L. 
ed.  115.  Congress  passed  an  act  establishing 
circuit  courts,  and  designated  the  justices  ol 
the  supreme  court  to  hold  the  circuits.  The 
question  before  the  court  was  whether  con- 
gress possessed  the  power  to  assign  justices 
of  the  superme  court  to  hold  circuit  courts, 
or  whether  the  judges  of  these  courts  should 
be  specially  appointed  as  such,  and  have  dis- 
tinct commissions  for  that  purpose.  The 
only  provisions  of  the  Federal  Constitution 
relating  to  the  organizing  of  courts  and  the 
mode  of  appointment  are  those  that  provide 
that  the  judicial  power  of  the  United  States 
should  be  vested  in  one  supreme  court,  and 
inferior  courts  as  congress  may  from  time  to 
time  ordain  and  establish,  and  that  the  power 
of  appointing  judges  of  the  supreme  court, 
and  all  other  officers  of  the  United  States 
whose  appointments  were  not  therein  other- 
wise provided  for,  should  vest  in  the  pres- 
ident by  and  with  the  advice  and  consent  of 
the  senate.  The  constitution  had  nowhere 
defined  the  duties  of  the  justices  of  the  su- 
preme court,  nor  did  it  contain  any  express 
designation  of  the  persons  by  whom  the  in- 
ferior courts  established  by  congress  should 
be  held.  The  only  other  provision  there  was 
on  the  subject  was  that  the  judges  both  of 
the  supreme  and  inferior  courts  should  hold 
office  during  good  behavior,  and  should  re- 
ceive a  compensation  which  should  not  be 
diminished  during  their  continuance  in  of- 
fice. It  being  left  undefined  in  the  constitu- 
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tion  by  what  Judges  these  courts  should  be 
held,  the  court  considered  the  practical  ex- 
position by  long  practice  and  acquiescenoe 
to  have  fixed  the  construction  of  the  consti- 
tution in  a  matter  which  the  language  of  that 
instrument  left  in  a  state  of  uncertainty. 
Rogers  v.  Goodwin,  2  Mass.  475,  is  another 
case  in  the  same  line  of  decision.  A  statute  ' 
psssed  in  1686  authorized  the  fr<  omen  of  every 
town  to  dispose  of  their  land^*.  and  in  the 
preamble  of  another  statute,  passed  in  175:^, 
it  was  recited  that  the  proprietors  of  landa 
lying  in  common  have  power  "to  manage, 
dispose  and  divide  the  same  in  such  way  and' 
manner  as  hath  been  or  shall  be  concluded, 
and  agreed  on  by  the  major  part  of  the  inter- 
ested.^ Under  this  authority  the  proprietors 
of  the  town  made  conveyance  by  deed  to  a^ 
stran||^er.  The  point  relied  on  against  the 
validity  of  this  deed  was  that  the  proprietors- 
had  no  authority  to  sell  lands  to  a  stranger. 
The  conveyance  was  sustained  on  the  legal 
ground  that  long  and  continued  usage  fur- 
nished a  contemporaneous  construction,  which 
must  prevail  over  the  mere  technical  import 
of  the  words.  It  will  be  obf^erved  that  the 
statute  in  question  contained  no  provision 
with  respect  to  the  manner  in  which  common: 
lands  should  be  disposed  of.  The  act  was 
silent  on  that  subject.  Neither  of  these  cases 
is  pertinent  to  the  subject  under  discussion, 
for  the  constitutional  provisions  under  con- 
sideration expressly  provide  that  members  of 
the  assembly  shall  be  elected  b^  the  legal 
voters  of  the  county,  and  qualified  voters 
resident  in  the  county  are  declared  to  be  en- 
titled to  vote  for  all  officers  elective  by  the 
people.  Judge  Cooley  states  the  controlling 
principle  in  tiiis  language :  **  Where  no  am- 
biguity or  doubt  appears  in  the  law,  the  same 
rule  obtains  here  as  in  other  cases,— that  the 
court  should  confine  its  attention  to  the  law,, 
and  not  allow  extrinsic  circumstances  to  in- 
troduce a  difficulty  where  the  language'  is 
plain.  To  allow  force  to  a  practical'con- 
struction  in  such  a  case  would  be  to  suffer 
manifest  perversions  to  defeat  the  evident 
purpose  of  the  lawmakers.  **  And  the  same 
learned  Jurist,  after  citing  8tua/rt  y.  Laird, 
Rogers  v.  Ooodtoin,  and  other  cases  of  similar 
import,  which  the  author  says  appear  on 
first  reading  not  to  have  observed  proper  lim- 
itations, concludes  his  observations  in  tliese 
words:  "It  is  believed,  however,  that  in 
each  of  these  cases  an  examination  of  the  con- 
stitution  left  in  the  minds  of  the  judges  suf- 
ficient doubt  upon  the  question  of  its  viola- 
tion to  warrant  their  looking  elsewhere  for 
aids  in  interpretation,  and  that  the  cases  are 
not  in  conflict  with  the  general  rule  as  above 
laid  down.  Acquiescence  for  no  leng^  of 
time  can  legalize  a  clear  usurpation  of  power 
where  the  people  have  plainly  expressed  their 
will  in  the  constitution,  and  appointed  ju- 
dicial tribunals  to  enforce  it.  A  power  is 
frequently  yielded  to  merely  because  it  ii 
claimed,  and  it  may  be  exercised  for  a  long 
period  in  violation  of  the  constitutional  pro- 
hibition without  the  mischief  which  the  con- 
stitution was  designed  to  guard  against  ap- 
pearing, or  without  any  one  being  sufficiently 
interested  in  the  subject  to  raise  tne  question  ; 
but  these  circumstances  cannot  be  allowed  to 
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aanction  a  clear  infraction  of  the  coDstitution. 
We  think  we  allow  to  contemporary  and 
practical  constrnction  its  full  legitimate  force 
when  we  suffer  it,  where  it  is  clear  and  uni- 
form, to  solve  in  its  own  favor  the  doubts 
which  arise  on  reading  the  instrument  to  be 
construed."    Cooley,  Const.  Lim.  84,  86. 

An  examination  of  the  cases  in  the  Supreme 
Court  of  the  United  States  will  disclose 
the  fact  that  long  usage,  contemporaneous 
construction,  and  practical  interpretation 
have  been  resorted  to  in  construing  statutes 
and  constitutional  provisions  only  to  ascer- 
tain the  meaning  of  technical  terms,  or  to 
confirm  a  construction  deduced  from  the  Ian- 

fuage  of  the  instrument,  or  to  explain  a 
oubtful  phrase  or  exoound  an  obscure  ex- 
pression. Colder  v.  BvU,  8  U.  S.  8  Dall. 
868.  1  L.  ed.  648;  United  States  v.  WiUon, 
82  U.  8.  7  Pet.  150,  8  L.  ed.  640 ;  Martin  v. 
Hunter,  14  U.  8.  1  Wheat.  804,  4  L.  ed.  97 ; 
Cofiene  v.  Ftm'nta,  19  U.  8.  6  Wheat.  264,  5 
L.  ed.  257 ;  United  States  v.  Diekean,  40  U. 
8.  15  Pet.  141,  161.  10  L.  ed.  689,  697 ;  Brigg 
V.  Pennsylvania,  41  U.  8.  16  Pet.  589,  622, 
10  L.  ed.  1061,  1091 ;  Cool^  v.  Philadelphia 
Part  Wardens,  58  U.  8.  12  How.  299-815,  18 
L.  ed.  996-1008 ;  Hahn  v.  United  States,  107 
U.  8.  402-406,  27  L.  ed.  527,  528;  Burraui- 
Oiles  Lithographic  Co,  v.  Sanmy,  111  U.  8. 
58-57,  28  L.  ed.  849-851 ;  Brown  v.  United 
States,  118  U.  8.  568-571,  28  L.  ed.  1079, 
1080;  MePherson  v.  Blacker,  146  U.  8.  1-26, 
86  L.  ed.  869-674.  In  United  Slates  v.  Dick- 
son, Mr,  Justice  Story  said :  **  The  construc- 
tion given  by  the  treasury  department  to  any 
law  affecting  its  arrangements  and  concerns 
is  certainly  entitled  to  great  respect.  Still, 
however,  if  it  is  not  in  conformitv  to  the  true 
intendment  and  provisions  of  the  law,  it  can- 
not be  permittea  to  conclude  the  judgment  of 
a  court  of  justice.  .  .  .  It  is  not  to  be 
forgotten  that  ours  is  a  government  of  laws, 
and  not  of  men,  and  that  the  judicial  depart- 
ment has  imposed  upon  it  by  the  constitution 
the  solemn  outy  to  interpret  the  laws  in  the 
last  resort;  and,  however  disagreeable  that 
duty  may  be  in  cases  where  our  judgment 
shall  differ  from  that  of  other  high  func- 
tionaries, it  is  not  our  liberty  to  surrender 
or  to  waive  It."  These  observations  were 
made  by  a  learned  jurist,  with  respect  to  the 
construction  of  statutes  which  are  laws  sub- 
ject to  alteration  or  repeal  at  any  time  in  the 
discretion  of  the  legislative  department  of 
the  government.  They  apply  with  irresisti- 
ble force  to  the  fundamental  instrument  of 
government, — the  constitution, — the  supreme 
and  irresistible  power  to  make  or  unmake 
which  (to  quote  the  language  of  Chief  Justice 
Marshall  in  Coh^ensY,  Virginia)  "resides only 
in  the  whole  body  of  the  people,  and  not  in 
any  subdivisions  of  them." 

In  this  state  'the  rule  of  construction  is 
stated  with  accuracy  and  discrimination  in 
StaU  V.  Kelsey,  44  N.  J.  L.  1.  The  subject 
is  discussed  by  the  chief  justice  in  his  opin- 
ion (p.  22),  and  Mr,  Justice  Magie  in  his 
dissenting  opinion  (p.  47)  with  a  citation 
of  authorities.  The  conclusion  reached  by 
the  court  is  stated  in  the  headnote  as  follows : 
"A  statute  of  uncertain  Tneaning,  which  has 
been  enforced  in  a  certain  sense  for  a  long 
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series  of  years  by  the  different  department* 
of  government,  will  be  judicially  construed 
in  that  sense."  The  majority  of  the  court, 
flndinff  the  language  of  the  statute  broad 
enough  to  embrace  the  meaning  contended 
for,  permitted  a  practical  construction  of  it 
to  that  effect  for  more  than  fifty  years  to 
prevail.  The  subject  was  again  brought  un- 
der judicial  decision  in  Engeman  v.  State, 
54  Is.  J.  L.  247.  The  question  before  the 
court  in  that  instance  was  the  constitutional • 
ity  of  an  act  of  the  legislature  passed  in  1855, 
making  justices  of  the  supreme  court  ex  officio 
judges  of  the  court  of  common  pleas,  orphans' 
court,  and  court  of  quarter  sessions,  ^ats 
V.  Kelsey  was  cited  with  approbation  by  Mr. 
Justice  Van  Syckel  in  delivering  the  opinion 
of  the  court.  But  it  will  be  observea  that 
the  learned  judge,  on  page  252,  54  N.  J.  L. 
lays  particular  stress  upon  the  fact  that  the 
constitution  gave  the  legislature  power  to 
alter  or  abolish  all  these  court-s,  as  the  publio 
good  might  require ;  and  that  the  power  to 
alter  or  abolish  seemed  necessarily  to  imply 
and  carry  with  it  authority  to  change  or 
modify  the  structure  of  the  court,  as  well  in 
the  mode  of  appointment  as  in  the  number 
of  judges.  The  learned  judge  therefore  con- 
cluded that  the  power  of  the  legislature  over 
the  controverted  subject  was  unrestrained  by 
the  fundamental  law.  To  such  a  condition 
of  affairs  State  v.  Keisey  was  properly  ap- 
plied. Neither  of  these  precedents  can  be 
invoked  as  iustifying  lon^  usage  or  practical 
interpretation  as  controlling  the  construction 
of  constitutional  or  statutory  law,  unless 
under  the  exceptional  circumstances  above 
mentioned.  Nor  are  we  without  precedents 
directly  afl9rming  the  domination  of  the  con- 
stitution, notwithstanding  long  usage  and 
practical  construction  to  the  contrary,  and 
the  most  conclusive  arguments  ab  incon- 
venienti,  I  refer  to  Scott  v.  Sandford,  60  U. 
8.  19  How.  898,  15  L.  ed.  691,  and  Hepburn 
V.  Oriswold,  75  U.  8.  8  Wall.  608.  19  L.  ed. 
518.  In  the  first  of  these  cases  the  federal 
court,  in  1856,  decided  that  the  eighth  sec- 
tion of  an  act  of  coneress  passed  in  1820, 
and  known  as  the  "Missouri  Compromise 
Act,"  which  prohibited  slavery  in  all  that 
part  of  the  territory  ceded  by  Prance  under 
the  name  of  Louisiana,  lying  north  of  the 
line  of  86  degrees  and  80  minutes,  not  in- 
cluded within  the  limits  of  Missouri,  was 
unconstitutional  and  void,  notwithstanding 
the  fact  that  the  act  was  designed  as  a  final 
settlement  of  the  agitation  of  the  slavery 
question,  and  a  state  had  been  sdmitted  into 
the  Union  under  its  provisions,  an.l  that  con- 
gress, from  its  first  session  down  to  the  year 
1848,  had  repeatedly  exercised  the  power 
which  was  denied  by  that  decision ;  and  not- 
withstanding the  doctrine  of  a  practical  con- 
struction, continued  through  a  long  series  of 
years,  was  invoked  by  the  dissentient  judges. 
'The  keynote  of  that  decision  is  expressed  by 
the  chief  justice  (p.  426)  in  these  words : 
"No  one,  we  presume,  supposes  that  any 
change  in  public  opinion  or  feeling  should 
induce  the  court  to  give  to  the  worBs  of  the 
constitution  a  more  liberal  construction  than 
they  were  intended  to  bear  when  the  instru- 
ment  was   framed   and   adopted.     Such  ani 

Digitized  by  V^OOQ  IC 


560 


Kew  Jkbsby  Supbemb  Coubt. 


Nov. 


argument  would  be  altogether  inadmissible 
in  any  tribunal  called  on  to  interpret  it.  If 
any  of  its  provisions  are  deemed  unjust,  there 
is  a  mode  prescribed  in  the  instrument  itself 
by  which  it  may  be  amended ;  but  while  it 
remains  unaltered  it  must  be  construed  now 
as  it  was  understood  at  the  time  of  its  adop- 
tion. It  is  not  only  the  same  in  words,  but 
the  same  in  meaning,  and  delegates  the  same 
powers  to  the  government,  and  reserves  and 
secures  the  same  rights  and  privileges  to  the 
citizen ;  and  as  lon^  as  it  continues  to  exist 
in  its  present  form  it  speaks  not  only  in  the 
same  words,  but  with  the  same  meaning  and 
Intent  with  which  it  spoke  when  it  came 
from  the  hands  of  its  framcrs,  and  was  voted 
on  and  adopted  by  the  people  of  the  United 
States.  Any  other  rule  of  construction 
would  abrogate  the  judicial  character  of  this 
court,  and  make  it  the  mere  reiiei:  of  the 
popular  opinion  or  passion  of  the  day." 
Whatever  criticisms  were  made  upon  the 
result  nf  this  decision  or  its  policy  in  the 
discussions  that  followed  its  promulgation, 
the  soundness  of  the  doctrine  of  the  su- 
premacy of  the  constitution  whenever  in- 
voked, so  forcibly  expressed  by  the  chief 
iustice,  has  never  been  denied  or  impugned, 
n  Hepburn  v.  Oi'iswM,  acts  of  congress 
passed  in  1862  and  1868,  making  treasury 
notes  of  the  United  States  a  legal  tender  for 
debts,  were  in  1869  declared  to  be  unconsti- 
tutional. This  decision  was  subsequently 
overruled  in  the  lAgal  Tender  Cases,  79  U. 
S.  12  Wall.  467.  20  L.  ed.  287.  But  in  both 
of  these  cases  the  court  rested  its  opinion  on 
the  language  in  which  the  constitutional 
grant  of  power  to  congress  was  expressed.  In 
the  decision  of  the  latter  case,  Jfr.  Justice 
Strong,  in  delivering  the  opinion  of  the 
court,  refers  to  the  situation  of  the  country 
at  the  time  these  acts  were  passed,  and  the 
great  business  derangement,  widespread  dis* 
tress,  and  rank  injustice"  that  would  result 
if  these  acts  were  held  to  be  invalid ;  but  he 
adds :  ^  The  consequences  of  which  we  have 
spoken,  serious  as  they  are,  must  be  accepted 
if  there  is  a  clear  incompatibility  between 
the  constitution  and  the  legal  tender  acts. " 
The  authority  of  congress  to  pass  the  acts  in 
question  was,  in  the  opinion  of  the  court, 
(pp.  583,  534,)  deduced  from  the  last  clause 
of  the  eighth  section  of  the  first  article  of  the 
constitution  granting  the  power  to  congress  to 
make  all  laws  which  should  be  necessary  and 
proper  for  carrying  into  execution  the  powers 
of  the  constitution  conferred  upon  congress. 
*'The  means  or  instrumentalities  referred  to 
in  that  clause  and  authorized,"  it  is  said  by 
the  learned  judge  who  prepared  the  opinion 
of  the  court,  "  are  not  enumerated  or  defined. 
They  were  left  to  the  discretion  of  congress, 
subject  only  to  the  restrictions  that  they  may 
be  not  prohibited,  and  be  necessary  and 
proper  for  carrying  into  execution  the  enu- 
merated powers  given  to  congress."  Prec- 
edents of  the  same  import  are  numerous  in 
the  federal  and  state  courts.  I  have  cited 
Scott  v.  Sandford  and  Hepburn  v.  Oriswold 
for  the  reason  thai  the  interests  involved  in 
these  cases  gave  these  decisions  a  conspicuous 
place  in  the  domain  of  constitutional  law. 

The  constitution  contains  the  permanent 
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will  of  the  people.  It  is  paramount  to  the. 
power  of  tlie  legislature,  and  can  be  reyoked 
or  altered  only  by  the  power  which  created 
it.  Popular  government  can  be  maintained 
only  by  upholding  the  constitution  at  all 
times  and  on  all  occasions  as  it  was  when  it 
came  from  the  hands  of  the  people,  by  whose 
fiat  it  was  established  as  the  fundamental 
articles  of  government,  to  abide  until  al- 
tered by  the  authority  which  created  it.  To 
adopt  the  language  of  Chief  Justice  Bronson 
in  Oakley  y.  AspinwaU,  8  N.  Y.  568 :  'There 
is  always  some  plausible  reason  for  the  lat- 
itudinarian  constructions  which  are  resorted 
to  for  the  purpose  of  acquiring  power ;  some 
evil  to  be  avoided,  or  some  good  to  be  at* 
tained,  by  pushing  the  powers  of  the  gov- 
ernment beyond  their  legitimate  boundary. 
It  is  by  yielding  to  such  infiuences  that 
constitutions  are  gradually  undermined  and 
finally  overthrown.  .  .  .  One  step  taken 
by  the  legislature  or  the  judiciary  in  enlarg- 
ing the  powers  of  the  government  opens  the 
door  for  another,  which  will  be  sure  to  fol- 
low ;  and  so  the  process  goes  on,  until  all  re- 
spect for  the  fundamental  law  is  lost,  and 
the  powers  of  the  government  are  just  what 
those  in  authority  please  to  call  them.** 
Within  the  domain  of  construction  there  is 
room  for  argument  and  discussion ;  nay,  even 
for  a  divergency  of  opinion ;  but  when  the 
meaning  of  the  constitution,  interpreted  by 
its  letter  and  in  its  spirit,  is  ascertained, 
extraneous  considerations  are  of  no  avail.  In 
the  process  of  construction,  lone  usage  and 
practical  interpretation  are  entitled  to  great 
weight  if  the  language  be  obscure  or  doubt- 
ful fbut  such  extraneous  considerations  can- 
not be  allowed  **to  abrogate  the  text,"  or 
**  fritter  away  its  obvious  sense. "  I  have  al- 
ready said  that  on  a  construction  of  the  words 
of  the  constitutional  proyision  regulating 
this  subject,  fortified  by  the  pol  icy  and  in- 
stitutions which  prevailed  in  this  state  prior 
to  the  framing  of  the  constitution,  and  a  com- 
parison of  other  of  its  provisions,  the  consti- 
tutional mandate  requires  the  election  of 
members  of  the  general  assembly  by  tlie  legal 
voters  of  the  counties,  respectively,  and  that 
the  division  of  counties  into  assembly  dis- 
tricts, and  the  distribution  of  the  members 
among  these  districts  for  the  purpose  of  elect- 
ing such  members,  are  in  conflict  with  the 
constitutional  mandate.  No  one  can  examine 
the  legislation  on  this  subject  from  1871  to 
the  present  time  and  contemplate  the  results 
without  realizing  the  evils  which  have  been 
fostered  under  thFs  system.  Rel  ief  from  these 
wrongs  through  the  ballot  box  cannot  be  as- 
sured if  the  majority  in  the  legislature  is 
elected  by  a  minority  of  the  legal  voters  of 
the  state.  Precedent  has  been  followed  by 
retaliation,  to  be  repeated  from  time  to  time 
as  supremacy  in  the  legislature  has  passed 
from  one  political  party  to  the  other.  For 
this  condition  of  aftaini  the  only  remedy  is 
by  a  return  to  constitutional  methods.  If  it 
be  that  the  election  of  members  of  the  gen- 
eral assembly  in  districts  furnishes  a  more 
perfect  system  of  popular  representation  in 
the  popular  branch  of  the  ]e;?islature,  the 
change  devolves  upon  the  people  who  made, 
and  who  alone  can  alter,  the  constitutional 

Digitized  by  V^OOQ  IC 


1803. 


GiseoH  ▼.  HuNTmoTON. 


6G1 


method  of  electing  these  representatives ;  and 
it  may  be  affirmed  with  considerable  confl- 
•dence  that  if  such  a  power  be  conferred  upon 
the  legislature  it  will  be  accompanied  with 
•qualifications  and  conditions  that  will  secure 
to  each  qualified  voter  equality  in  the  elec- 
tion of  representatives  as  nearly  as  may  be. 
The  remaining  question  is  whether  these 
proceedings  were  prematurely  instituted,  the 
contention  being  that  a  demand  and  refusal 
to  perform  a  duty  is  an  essential  prerequisite 
to  an  application  for  a  mandamus"  in  any  case 
-  and  under  all  circumstances.  There  is  a 
distinction  between  duties  of  a  public  nature 
and  duties  of  a  private  nature  affecting  only 
the  rights  of  individuals.  In  the  latter  class 
of  cases,  demand  and  refusal  are  held  to  be 
aecessary  as  a  condition  precedent  to  relief 
by  mandamus ;  in  the  former  class,  the  duty 
being  of  a  public  nature,  there  is  not  the 
«ame  necessity  for  a  literal  demand  and  re- 
fusal. In  such  cases  the  law  itself  stands  in 
lieu  of  a  demand,  and  omission  to  perform 
the  required  duty  is  equivalent  to  a  refusal. 
High,  Mandamus,  §18.  To  postpone  the 
•commencement  of  these  proceedings  until  the 
time  preceding  the  annual  elections,  at  which 
the  county  clerk  and  the  clerks  of  the  cities 
and  townships  of  the  county  are  required  to 
perform  the  duties  devolved  upon  them  under 
the  election  laws,  would  effectually  prevent 
their  institution  being  ever  practically  of  any 


avail .  The  testi mony  of  the  county  clerk  and 
of  other  election  officers,  taken  under  this 
rule,  makes  it  apparent  that  these  officials 
intend  to  conduct  elections  in  the  county 
under  the  Act  of  1891,  until  otherwise  di- 
rected, so  long  as  that  act  is  unrepealed.  In- 
deed, the  presumption  is  not  to  be  entertained 
that  these  officers  would,  on  constitutional 
grounds,  disregard  the  act  of  legislation  con- 
forming to  precedents  of  upwanis  of  twenty 
years'  standing,  unless  the  invalidity  of  the 
act  be  flr^  judicially  determined.  In  Mc- 
P?ier9on  v.  Blacker ^  the  writ  was  allowed  on 
the  answer  of  the  secretary  of  state  denying 
that  he  had  refusad  to  give  the  notice  of  elec- 
tion required  by  the  petition  for  the  writ, 
but  averring  that  he  intended  to  give  notices 
under  the  law  the  constitutionality  of  which 
was  assailed,  as  will  appear  by  the  report  of 
the  case  in  146  U.  8.  8,  86  L.  ed.  870. 

The  rule  to  show  cause  should  be  made  ab- 
solute for  a  peremptory  mandamus  command- 
ing that  all  future  general  elections  for  mem- 
bers of  the  general  assembly  in  the  county  of 
Essex  shall  be  so  conducted  that  such  mem- 
bers shall  be  voted  for  throughout  the  county 
as  prayed  for  by  the  relators.  To  this  extent 
the  raU  to  utum  cause  is  made  absolute^  with- 
out costs. 

Reed  and  Lippincott.  <//.,  concur  in 
this  opinion. 
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ition  is   abao- 
[uries  caused  by  its 


failure  to  keep  in  repair  the  streets,  alleys,  side- 
walks, roads,  and  bridges. 

8.  AmniiicipaJoorporatioi&isliablefoF 
ii^iuies  sustained  by  the  nei^li^ent 
nuknas^ement  of  its  corporate  property  to  the 
same  extent  that  private  indlTidaaSs  are  liable 
for  the  same  character  of  neffligence. 

8.  A  mnnieipal  corporation  is  liable  for 
ii^nries  caused  by  its  necrli£r®"^o«  ^°  ^^^ 


ISion^-IUahU  of  eftfidren  to  proteeiitm  aoalnst  dan- 
gemuB  covidUUm  of  highway. 

There  seems  to  be  no  question  in  any  jurisdiction 
that  so  long  as  the  child  is  a  traveler  the  munici- 
pality owes  it  the  same  duty  of  having  its  streets 
ceasonably  safe  that  it  owes  to  other  travelers. 

Children  may  use  the  street  for  the  purpose  of 
trave],  and  are  entitled  to  have  it  safe  for  such 
4»urpose.    Shippy  v.  Au  Sable,  86  Mich.  280. 

And  such  rule  has  been  acted  on  at  times  with- 
•out  beinir  formally  stated.  Draper  r.  Ironton,  42 
Wis.  607. 

Whether  or  not  the  municipality  Is  bound  to  an- 
-ticipate  that  children  may  be  travelers  and  exercise 
-on  that  account  a  degree  of  care  in  making  the 
highway  safe  which  would  not  be  neeessary  if 
•only  adults  were  to  use  it  does  not  seem  to  be  de- 
ttermlned.  But  the  municipality  is  not^equired  to 
•exercise  such  care  as  will  make  accidents  to 
'Children  impossible. 

If  a  bridge  is  reasonably  safe  for  persons  exercis- 
ing ordinary  care  it  is  sufficient.  No  duty  rests  on 
the  city  to  make  it  safe  for  children  to  play  around 
•or  upon.  QtLvtn  y.  Chicago,  97  Hi.  66, 87  Am.  Rep. 
49. 

The  city  Is  not  Uable  if  the  injury  is  caused  by  a 
«ail  from  an  awning  post,  which  the  child  was  at- 
-32  L.  R.  A. 

See  also  27  L.  R.  A.  527. 


tempting  to  dimb  without  the  least  shadow  of 
right.    Gaughan  v.  Philadelphia,  119  Pa.  fiOe. 

The  city  is  not  bound  to  prevent  tne  abutting 
owner  from  setting  window  screens  on  the  side- 
walk in  front  of  his  premises  for  the  purpose  of 
making  the  place  safe  for  children.  McLoughlin 
T.  Philadelphia,  148  Pa.  80. 

Statutes  requ/trino  sfmply  safetv  for  travders. 

Under  the  construction  which  has  been  given  to 
the  Massachusetts  statutes,  that  the  municipal 
corporation  is  bound  to  keep  the  way  safe  only  for 
trayelers,  a  child  injured  by  a  defect  in  the  street 
while  at  play  therein  cannot  recoyer  from  the 
municipality.  Blodgett  y.  Boston,  8  Allen,  287; 
Tighe  V.  Lowell,  119  Mass.  472. 

Only  travelers  can  recover  under  the  Wisconsin 
statutes.    Beed  y.  Madison,  17  L.  B.  A.  783,  88  ^'Is- 

in. 

When  children  use  a  part  of  the  public  road  for 
their  sports,  the  town  or  city  through  which  the 
way  posses  is  not  responsible  for  injuries  received 
by  one  of  the  children  so  engaged,  although  the  in^ 
Juries  may  result  from  a  defect  In  the  road.  Stin- 
son  V.  Gardiner,  42  Me.  248. 

Under  the  Wisconsin  statutes,  if  the  traveled 
part  of  the  road  is  sufficient  and  safe,  no  recovery 
86 
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dJsoharffe  of,  or  failure  to  diacharge,  suob  duties 
as  are  purely  ministerial,  and  not  govemmental 
or  discretionary. 

4.  A mimlciiml corporation isnot liable 
.   for  ii^wries  eamied  by  tbe  negUgenee 

of  its  afi^ents  and  officers  in  tbe  discharge  of, 
or  omission  to  discharge,  duties  which  are  pure- 
ly goyernmental  or  discretionary. 

5.  When  the  ii^vry  raed  for  is  alleged 
to  have  been  caused  by  the  defend 


proving  negligence  is  on  tbe  plaintilf:  and  if  the 
jury,  by  its  determination,  finds  that  the  facts 
are  not  sufficient  to  sustain  the  charge  of  negli- 
gence,  the  court  cannot  disturb  tbe  verdict, 
eyeo  though  it  be  of  a  different  opinion.  To  do 
so  would  be  a  denial  of  the  right  of  trial  by  jury 
guaranteed  by  tbe  constitution  of  this  state. 

(November  U,  1808.) 

ERHOH  to  the  Circuit  Court  for  Cabell 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate.     Ajjlrmed. 

The  facts  are  stated  in  the  opinion. 

MeuTs,  Oibsont  Hutchinson  ft  Oibsout 
for  plaintiff  in  error: 

Deceased  in  this  case  was  not  guilty  or  ca- 
pable of  contributory,  negligence. 

EanMsPae.  E,  Oo.  v.  Whipple,  89  Ean.  581; 
Chm.  V.  Bdye8,  149  Mass.  82;  Ounn  ▼.  Ohio 
Biter  R  Oo.  86  W.  Va.  165. 

Negligence  of  parents  cannot  be  imputed  to 
child. 

Ounn  V.  Ohio  Riter  R,  Oo.  tupra;  BeUefon- 
tainedtl.  R.  Oo.  ▼.  Snyder,  18  Ohio  Bt  899,  98 
Am.  Dec.  175. 


Playing  in  streets  by  children  is  lawful  and 
does  not  bar  recoveiy. 

Chicago  ▼.  Keefe,  114  Dl.  222.  55  Am.  Rep. 
860;  Indianapolu  v.  Emmelman,  106  Ind.  580, 
58  Am.  Rep.  65;  Kerr  ▼.  Forgue,  54  111.  484,  6 
Am.  Rep.  140;  Snoddy  v.  Huntington,  87  W. 
Vft.  HI. 

Here  was  a  banktleft  at  the  edge  of  the  road. 
The  street  commissioner  testified  that  he  had 
seen  this  excavation  in  this  bank  some  months 
before  this  accident  occurred,  and  that  be  did 
nothing  to  repair  this  defect,  and  that  he  saw 
it  frequently  afterward,  previous  to  this  acci- 
dent, and  still  did  nothing  to  repair  it. 

There  was  nothing  between  the  wagon-beaten 
track  in  this  road  and  the  bank. 

Children  had  been  in  the  habit  of  playing 
around  this  bank  for  soi^e  time  previous  to 
this  accident. 

These  facts  constitute  such  negligence  as 
imposes  a  legal  liability  for  damages  against 
the  city. 

Nibfett  ▼.  NaehtiUe,  12  Heisk.  684,  27  Am. 
Rep.  755;  Indianapolis  y.  Emmelman^  supra; 
Chicago  v.  Besing,  88  RL  204,  25  Am.  Rep.  378; 
Orme  v.  Richmond,  79  Va.  86;  Kunz  v.  Troy, 
104  N.  7.  844,  58  Am.  Rep.  608;  Duffif  v.  Du^ 
huque,  68  Iowa.  171,  50  Am.  Rep.  748;  Buneh 
V.  Bdenton,  90  N.  C.  481;  Stafford  v.  Oskaloosa, 
64  Iowa,  251;  Powers  y.  Harlow,  58  Mich.  507, 
51  Am.  Rep.  154;  Kansas  Oent,  R.  Oo.  v.  Fit*- 
Simmons,  22  Ean.  686,  81  Am.  Rep.  208;  Bigg* 
V.  Huntington,  82  W.  Va.  55;  Chicago  v.  Major^ 
18  lU.  860,  68  Am.  Dec.  558. 

Messrs.  Campbell  ft  Holt,  for  defendant 
in  error: 

Intestate  was  not  using  the  road  for  any 

Surpose  for  which  roads  are  constructed  ana 
e voted,  not  even  for  the  purpose  of  pla^,  be- 
cause it  was  outside  and  beyond  all  limits  of 


can  be  had  for  injuries  to  a'  child  who  has  left  the 
traveled  portion  of  the  way  and  has  attempted  to 
drink  at  a  well  maintained  by  an  Individual  near 
the  side  of  tbe  road,  but  within  its  limits.  Gk>elta 
v.Ashland«75Wis.<M& 

Under  this  class  of  statutes  the  chief  question 
which  can  arise  after  the  highway  is  shown  to  be 
defective  is  whether  or  not  the  child  was  in  fact  a 
traveler. 

That  the  ulterior  purpose  of  a  child  in  passing 
along  a  street  or  over  a  bridge  is  play  is  not  sufficient 
to  defeat  a  recovery  for  injuries  cajised  by  a  defect 
in  the  way.    Strong  v.  Stevens  Point,  62  Wis.  25S. 

That  a  child  stops  a  few  moments  to  watch  some 
workmen  shingling  a  roof  will  not  prevent  its  re- 
covery in  case  an  unsafe  fence  by  tbe  side  of  the 
wallc  falls  and  Inlures  it.  Husaey  v.  Byan,  62  Md. 
436, 64  Am.  Bep.  772,  4  Bast.  46S3. 

Children  may  be  travelers  if  using  the  street  for 
exercise,  and  they  will  not  necessarily  be  deprived 
of  that  character  by  stopping  for  a  few  moments 
to  watch  otber  children  at  play.  Bliss  v.  South 
Hadley,  14K  Mass.  01. 

A  boy  accompanying  his  father  along  the  high- 
way does  not  cease  to  be  a  traveler  so  as  to  lose  his 
right  to  protection  by  stepping  out  of  the  path  for 
an  instant  to  clasp  a  poet  in  play.  Gulllne  v.  Low- 
ell, 144  Mass.  491, 60  Am.  Bep.  102. 

A  chlld^  rolling  a  boop  before  it  while  passing 
along  a  sidewalk  does  not  prevent  it  from  being  a 
traveler  entitled  to  have  the  sidewalk  safe.  Beed 
V.  Madison,  17  L.  B.  A.  738.  88  Wis.  171. 

In  Graham  v.  Boaton,  166  Mass.  75,  some  boys 
on  tbeir  way  home  were  playing  tag  as  they 
went.  They  stopped  a  moment  for  breath  and 
22  L.  R.  A. 


then  one  started  on  at  a  walk,  came  in  contact 
with  a  live  electric  wire  and  was  injured.  The 
court  held  that  amusing  himself  as  he  went  did 
not  necessarily  deprive  him  of  his  rights  as  a 
traveler,  but  at  all  events  there  was  evidence  that  at 
the  moment  of  his  injury  be  was  actually  walking 
towards  home,  and  that  therefore  he  was  a  traveler 
entitled  to  protection. 

Where  a  boy  had  stopped  before  a  shop  window 
to  look  at  objects  therein  and  was  injured  as  he 
turned  away,  it  was  held  that  the  question  whether 
or  not  be  was  a  traveler  was  for  the  Jury.  Hunt  ▼• 
Salem,  121  Mass.  204. 

But  a  child  who  having  gone  to  walk  in  the  streeit 
sits  down  on  the  curb  has  ceased  to  be  a  traveler 
entitled  to  have  the  way  safe.  Lyons  v.  Brookline» 
110  Mass.  401. 

Absemce  of  sUthUory  rules. 

It  the  statutes  do  not  limit  the  right  of  reoovery 
to  travelers  and  the  highway  is  shown  to  be  de- 
fective, the  question  then  becomes  one  of  contrib- 
utory negligence.  If  the  child  is  so  young  that  lt» 
very  presence  in  the  street  raises  the  presumption 
of  negligence  the  question  of  imputed  negligence 
may  arise  as  shown  in  note  to  Chicago  City  B,  Co.  v. 
Wilcox  (I1LT21  L.  B.  A.  70,  otherwise  the  question  ie 
simply  one  of  contributory  negligence  by  the  child 
itself.  The  mere  fact  of  playing  in  the  street  is  not 
of  itself  sufficient  to  show  negligence. 

If  the  liability  rests  upon  general  principles  anft 
not  upon  statute,  tbe  fact  that  the  child  is  playing 
in  the  street  at  the  time  of  the  injury  is  ImmaterlaL 
Donobo  V.  Vulcan  Iron  Works,  7  Ma  App.  447,  af- 
firmed in  75  Mo.  401 
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the  road  or  gutter  at  the  time  of  the  unfortu- 
nate occurrence. 

'  When  ttie  hank  fell  no  part  of  the  falling 
dirt  reached  the  road,  and  onlj  a  few  clods 
rolled  down  to  the  gutter. 

Plaintiff  cannot  recover  under  the  proyisioDS 
of  section  58  of  chapter  48  of  the  Code,  which 
provides  that  "any  person  who  sustains  an  in- 
jury to  his  person  or  property  by  reason  of  a 
public  road,  bridee,  sidewalk,  or  alley  in  an 
incorporated  city  being  out  of  repair,  may  re- 
cover all  damages  sustained  by  him.'" 

The  city  need  not  have  erected  rails  or  bar- 
riers, under  the  circumstances  of  this  case,  to 
prevent  persons  from  going  out  of  the  road 
and  approaching  this  bank. 

Dentf  «/.,  delivered  the  opinion  of  the 
court: 

Maiy  Lewis,  an  infant  four  years  and  five 
months  old,  while  playing  on  the  side  of  a 

road  in  tbe  city  of  Huntington  on  the day 

of  May,  1892,  was  killed  by  tbe  falling  of  an 
embankment  which  had  been  left  along  the 
street  or  road  as  a  barrier  to  keep  travelers 
along  the  highway  from  driving  into  the  ad- 
jacent creek.  This  embankment  had  been  un- 
dermined to  some  extent  by  persons  digging 
out  sand  and  gravel,  and  was  in  a  dangerous 
condition,  as  tbe  death  of  the  child  bears  wit- 
ness. The  street  commissioner,  after  some 
excavating  had  been  done,  (how  much,  the 
evidence  does  not  disclose,)  put  up  a  notice 
forbidding  the  taking  of  sand  and  gravel  from 
this  place;  but  afterwards  (how  long  does  not 
appear,  nor  how  long  before  the  accident)  a 
man  by  the  name  of  Brown  excavated  sand 
and  gravel,  and  hauled  it  away;  for  what  pur- 
pose, is  not  revealed,  but,  so  far  as  the  evi- 


dence shows,  it  was  without  the  knowledge  Of 
the  munici(Md  authorities.  The  jury  were 
taken  to  view  the  place  of  the  accident 

It  is  now  firmly  established,  by  a  long  lino 
of  wellconsidered  decisions,  that  a  municipal 
corporation  is  liable  for  injuries  occasioned  by 
its  negligence  in  the  following  three  classes  of 
cases:  (1)  Failure  to  keep  its  streets,  alleys, 
sidewalks,  roads,  and  bridges  in  repair,  under 
the  statute.  (2)  In  the  discbarge  of  ministerial 
or  specified  duties,  not  discretionary  or  govern- 
mental, assumed  in  consideration  of  the  priv- 
ileges conferred  by  charter,  even  though  there 
be  the  absence  of  special  rewards  or  advan- 
tages. (8)  As  a  private  owner  of  property,  to 
the  same  extent  as  individuals  are  liable.  It 
would  be  impracticable  to  cite  all  the  authori- 
ties settling  these  propositions,  bat  the  follow- 
ing are  referred  to  as  leading  cases:  Mendel 
V.  Wheeling,  28  W.  Va.  288,  57  Am.  Rep.  665; 
Biehmond  v.  Long,  17  Oratt.  875,  94  Am.  Dee. 
461;  Orme  v.  Richmond,  79  Va.  86;  Maekep  v. 
Vicktburg,  64  Miss.  777;  Barnes  v.  DUtrict  oj 
Columbia,  91  U.  S.  540,  28  L.  ed.  440.  In  the 
first  class  of  cases,  negligence  is  presumed,  and 
notice  of  defect  is  not  required.  In  tbe  sec- 
ond and  third  classes,  negngenoe  must  be  al- 
leged and  fully  proven.  Chapman  v.  Milton, 
81  W.  Va.  885;  Biggi  v.  Huntington,  82  W 
Va.  65. 

This  suit  is  not  proper  under  the  first  class, 
or  statutory  provision,  because  it  was  not 
caused  by  any  defect  or  obstruction  in  the 
roadbed;  but  it  can  be  maintained  under  the 
two  latter  classes,  because  it  is  made  the  min- 
isterial duty  of  the  municipality,  by  law,  to 
protect  the  public  and  individuids  from  any- 
thing dangerous,  and  the  embankment  that 
caused  the  injury  was  maintained  by  the  city 


In  an  action  against  a  municipal  corporation  for 
Injuries  caused  by  tbe  fall  of  an  obstruction  in  a 
street,  it  was  held  no  defense  that  the  child  was 
playinff  in  the  street,  if  it  did  not  appear  that,  in 
view  of  all  the  circumstances  of  the  case*  he  was 
ITuilty  of  negligence.  In  other  words,  the  fact  of  a 
cbUd*8  plajrlDg  in  the  street  is  not  at  all  times  and 
under  all  circumstances  negligence.  King  v.  Troy, 
iOi  N.  Y.84i,  68  Am.  Bep.  fiOH. 

A  child  playing  in  the  street  Is  not  a  trespasser  in 
such  a  sense  as  to  preclude  a  recovery  in  case  of 
Injury.   Vloksburg  v.  MoLain,  07  Miss.  4. 

In  McOarry  v.  Loomis,  68  N.  Y.  108, 80  Am.  Rep. 
610,  a  mill-owner  abutting  on  a  street  had  carried  a 
steam  pipe  under  the  sidewalk  and  discharged  it  so 
as  to  cause  a  pool  of  hot  water  to  form  near  the 
sidewalk.  A  child  four  years  old  fell  into  it  and 
was  scalded.  The  court  in  the  course  of  an  opinion 
holding  the  mill-owner  liable  for  the  damages 
stated  that  the  child  was  In  a  lawful  place,  and 
that  being  there,  it  was  not  unlawful,  wrongful,  or 
negligent  for  it  to  play  there. 

Where  an  abutting  owner  had  constructed  an 
open  area  in  !the  sidewalk,  into  which  a  child  fell 
while  playing  on  the  street,  the  owner  was  held  li- 
able for  tbe  injury,  and  it  was  held  no  defense  that 
the  chfid  was  at  play  at  the  time.  MoGuire  v. 
Bpence,  91 N.  Y.  80B,  48  Am.  Bep.  668. 

Where  a  child  four  years  old  fell  into  a  tank  in 
the  street  and  was  drowned,  the  court  made  the 
question  one  of  negligence.  It  held  that  an  in. 
Btruotion  was  properly  refused  that  the  city  was 
not  liable  to  provide  against  an  extraordinary  oc- 
currence or  accident,  saying  that  it  cannot  be  held 
as  matter  of  law  that  every  time  a  child  four  years 
old  steps  unattended  into  the  street,  the  mother  is 
22L.aA. 


guilty  of  such  negligence  as  would  authorize  tbe 
city  to  expose  traps  and  pitfalls  at  every  comer  of 
the  street  in  which  a  child  may  be  drowned  or 
maimed.  Chicago  v.  Major,  18  HI.  860, 68  Am.  Deo. 
668. 

Leaving  a  ditch  Ave  feet  deep  filled  with  water 
near  the  sidewalk  with  no  barrier  between  them 
will  render  the  city  liable  for  the  death  of  a  four 
year  old  child  who  wanders  into  the  street  and  falls 
into  it.  Chicago  v.  Heeing,  88  111.  804, 96  Am.  Rep. 
878. 

In  Indianapolis  v.  Emmelman,  108  Ind.  680, 68  Am. 
Bep.  66,  a  city  which  made  an  excavation  in  a  shal- 
low stream  where  it  crossed  a  highway,  at  a  point 
where  children  were  in  the  habit  of  going  to  piay, 
was  held  to  owe  them  the  duty  of  so  guarding  the 
excavation  as  to  make  it  safe  for  them  to  be  there. 

In  Illinois,  on  principles  of  the  common  law,  an 
action  for  damages  resulting  from  neRligence  will 
lie  against  a  municipal  corporation,  if  the  duty  to 
make  repairs  is  f  uUy  declared  and  adequate  means 
are  put  within  the  power  of  the  corporation  to 
perform  the  duty.  Therefore  the  liability  is  not 
limited  to  travelers  but  extends  to  all  rightfully  on 
the  street.  And  within  this  rule  a  child  may  law- 
fully be  upon  the  walk  for  pleasure  on  ly.  And  the 
expression  seemingly  to  the  contrary  m  Chicago  v. 
Starr,  42  HL  177. 89  Am.  Dec.  422,  is  there  explained 
as  being  on  a  question  of  fact  and  not  intended  to 
lay  down  a  proposition  of  law. 

And  that  rule  was  followed  in  Kunkel  v.  Chicago, 
37  HI.  App.  8». 

A  recovery  for  injuries  caused  by  a  defective 
street  to  a  child  exercising  therein  was  sustamed  in 
Brennan  v.  St.  Louis,  82  Mo.  48&  H.  P.  F. 
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as  It!  property,  in  lieu  of  other  barrier  along 
and  within  the  boundaries  of  a  public  high- 
way. The  city  has  no  more  right  to  erect  or 
keep  within  or  along  a  public  highway  an  un- 
necessarily dangerous  structure,  even  though 
it  be  for  some  public  purpose,  than  an  indiyid- 
ual.  It  is  true  that  the  city  did  not  erect  this 
embankment,  but,  as  the  witness  said,  It  wai 
placed  there  by  nature,  and  the  city  adopted 
and  maintained  it  as  a  barrier  to  prevent  travel- 
ers from  driving  into  the  creek.  Had  there 
been  an  artificial  structure  so  rudely  con- 
structed of  stone,  wood,  or  iron  as  to  fall  of 
its  own  weight,  and  crush  this  child,  the  lia- 
bility of  the  city  would  not  have  been  ques- 
tioned; and  it  certainli^  ought  to  make  no  dif- 
ference whether  the  city  builds  or  adopts  one 
already  there,  even  though  nature  was  the 
original  builder.  It  was  its  ministerial  duty, 
neither  governmental  nor  discretiooarv,  to  see 
that  it  was  not  dangerous  to  any  one  lawfully 
using  the  road,  or  any  part  thereof.  By  leav- 
ing ihe  embankment  there  as  such  barrier,  the 
council  fixed  the  limits  of  the  road,  and  any 
one  using  it  had  the  right  to  lawfully  use  it. 
up  to  the  limit  so  fixed,  whether  it  was  the 
traveled  part  of  the  road  or  not 

Was  the  child  using  the  road  for  a  lawful 
purpose?  Children  are  not  responsible  for  the 
choice  of  their  parents,  nor  the  place  or  condi- 
tion of  their  birth.  God  decides  these  for 
them  when  he  breathes  into  them  the  breath 
of  life.  Poor  parents  are  unable  to  provide  a 
place  of  healthful  exercise  and  play  for  their 
children,  but  it  requires  all  their  earnings  to 
clothe,  feed,  and  shelter  them.  The  law  pro- 
hibits them,  under  the  penalty  of  being  tres- 
passers, from  entering  on  the  lands  of  others; 
and  now  to  forbid  them  to  use  the  road  to  its 
utmost  boundary  for  the  purpose  of  play, 
when  not  interfering  in  any  manner  with  the 
traveling  public,  would  savor  too  much  of  the 
dark  ages  of  barbarism,  when  children  were 
subjected  to  inhuman  and  diabolical  punish- 
mente,  and  their  lives  were  at  the  mercy  of 
those  having  charge  over  them.  It  is  the  only 
commons  they  now  have,  and  to  confine  them 
in  the  narrow  limits  of  their  cheerless  tenement 
houses  would  be  cruel,  unjust,  and  oppressive, 
blight  their  young  lives,  and  render  their 
bodies  weak,  sickly,  scrofulous,  and  vile;  and, 
if  they  could  manage  to  escape  the  long  list  of 
contagious  diseases  so  fatal  to  their  kind,  they 
would  grow  up  to  adult  age  morbidly  despis- 
ing laws  so  tyrannous  and  unworthy  a  civil- 
ized and  liberty  loving  people.  It  is  a  right 
they  have  immemorialTy  enjoyed,  and  should 
continue  so  to  do  as  long  as  the  public  fails  to 
provide  them  other  free  commons,  where  they 
can  have  the  pure  air,  bright  sunshine,  and 
sportive  exercise  so  necessary  to  the  healthful 
CTOwth  of  their  sensitive  boaies.  Horses,  cat- 
tle, hogs,  dogs,  and  other  domestic  animals, 
are  all  at  large  in  the  streets,  unless  prohibited 
1^  special  ordinance,  and  why  not  children? 
The  public  highways  can  be  put  to  no  better 
use.  So  I  am  clearly  of  the  opinion  the  child 
had  the  right  to  be  there,  even  though  out  of 
the  beaten  path,  and  only  for  play.  Neither 
was  it  old  enough  to  realize  the  danger  it  was 
In,  or  the  dangerous  condition  of  the  embank- 
ment, and  oomd  not  possibly  be  guilty  of  con- 
tributory negligence. 
d2  L.R.  A. 


The  most  troublesome  question  is  that  of 
negligence.  In  all  cases  where  the  remedy  Is 
not  given  by  statute,  -but  the  common  law, 
negligence  must  be  proved  by  the  party  alleg- 
ing it.  Where  the  facts  are  indisputable,  and 
there  can  be  no  fair  difference  of  opinion  as  to 
whether  the  inference  of  negligence  should 
be  drawn,  the  question  becomes  one  of  law 
alone,  and  the  court  may  decide  it,  if  appealed 
to  for  this  purpose.  But,  even  where  the  facts 
are  not  disputed,  if  there  may  be  a  fair  dif- 
ference of  opinion  as  to  whether  the  inference 
of  negligence  should  be  drawn,  or  as  to  whether 
the  facts  sustain  the  charge  of  negligence,  the 
jury  are  the  sole  judges,  and  their  verdict  cannot 
be  disturbed,  although  the  court  may  be  of  the 
opinion  that  the  facts  do  not  sustam  it.  The 
litigants  have  the  constitutional  right  to  a  trial 
by  a  jury  of  fair  and  impartial  men  under  the 
rules  of  law.  Having  demanded  and  had  it, 
they  have  no  right  to  complain,  and  the  court 
has  no  right  to  interfere.  It  is  a  tribunal  of 
their  own  choosing.  It  has  been  held  in  cases 
of  this  character,  "that  notice  to  the  corporate 
authorities,  either  express  or  implied,  must  be 
shown.  If  the  defect  causing  the  injury  had 
existed  for  such  length  of  time  that  proper 
diligence  would  have  discovered  it,  then  no 
notice  need  be  proven;  but  if  the  defect  arise 
otherwise  than  from  faulty  structure,  or  the 
direct  act  of  said  authorities  or  other  agents^ 
and  be  a  recent  defect,  it  is  generally  necessary 
to  show  that  the  town  authorities  had  know- 
ledge thereof  a  sufficient  time  before  the  in- 
iury  to  have,  by  reasonable  diligence,  repaired 
it,  or  that  they  were  diligently  ignorant  of  It." 
Cvrry  v.  Mannington,  28  W.  Va.  14. 

The  embankment  was  on  the  side  of  the 
road,  in  a  remote  part  of  the  city.  Tbe  au- 
thorities had  the  right  to  leave  it  there  as  a 
barrier,  provided  it  was  not  dangerous  to  the 
lawful  users  of  the  road.  There  is  no  evi- 
dence tending  to  show  that  it  was  dangerous 
when  left  there,  but  the  evidence  shows  it 
afterwards  became  dangerous  by  reason  of  the 
excavations  made  under  it  The  street  com- 
missioner, when  he  found  that  persons  were 
removing  the  sand  and  gravel,  posted  a  notice 
warning  them  from  so  doing,  not  because  he 
regarded  it  dangerous,  but  to  prevent  it  from 
being  destroyed  as  a  barrier*— the  city's  prop- 
erty. After  this  notice  was  put  up  (how  long, 
the  evidence  does  not  disclose,  nor  how  long 
before  the  accident,  except  as  a  mere  conject- 
ure) a  man  by  the  name  of  Brown,  without 
the  knowledge  or  permission  of  the  authorities, 
and  against  the  express  notice  posted  as  afore- 
said, old  further  excavating  of  sand  and  gravel, 
and  hauled  it  away,  which,  presumably,  was 
the  excavating  that  rendered  the  bank  danger- 
ous. It  is  not  shown  that  the  authorities  had 
notice  of  this  last  excavsrting.  On  the  con- 
trary, it  appears  from  the  evidence  that  they 
had  no  notice  of  it.  The  witness  Brown,  for 
some  unexplained  reason,  is  not  introduced  to 
show  when  or  by  what  authority  he  did  the 
excavating.  It  is  true  the  street  commissioner 
says  he  passed  along  there  frequently,  but  it 
does  not  appear  that  he  passed  there  after 
Brown  had  done  his  work,  nor  does  it  appear 
that  there  was  anything  to  indicate  -to  him  that 
the  embankment  was  in  danger  of  falling;  and 
none  of  the  plaintiff's  witnesses  testify  thai 
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they  bad  any  kDowle<1ge  beforehand  of  tbe 
danfferous  cbaracter  of  tbe  embankment  that 
produced  tbe  injury,  and  one  of  his  principal 
witnesses  says:  "I  considered  it  dangerous 
from  falling  on  top.  I  didn't  know  it  would 
cave  down  on  them."  From  this  evidence  the 
jury  certainly  bad  a  right  to  conclude  that  the 
structure  was  not  rendered  dangerous  by 
tbe  direct  act  of  the  city  authorities;  that  they 
had  DO  notice  of  its  dangerous  character  a 
sufficient  time  before  the  injury  to  have,  by 
reasonable  diligence,  repaired  it;  and  that  they 
were  not  negligently  ignorant  of  it.  While  we 
miflrht  have  found  a  different  one,  we  have  no 
right  to  disturb  their  verdict.  Their  decision 
is  supreme  and  final. 

But,  even  if  this  did  not  conclude  us.  there  is 
another  question  that  would;  and  that  is  tbe 
Jury  were  taken  to  view  the  spot  and  its  sur- 
roundings.   The  counsel  deemed  it  necessary. 


What  effect  this  bad  on  the  minds  of  the  Jury 
in  reaching  a  conclusipn,  this  court  cannot 
say,  but  that  it  was  material  cannot  be  doubted. 
The  remoteness  of  the  place,  the  situation  and 
character  of  its  surroundings,  and  the  nature 
and  condition  of  the  embankment,  would  ob- 
viously all  be  taken  into  consideration  in  mak- 
ing up  a  verdict  None  of  these  things  are 
before  this  court;  and  the  settled  rule  is  that 
this  court  will  not  disturb  the  finding  of  a  jury 
unless  all  the  material  evidence  touching  tbe 
matter  at  issue  that  was  considered  by  the 
jury  is  before  it,  as  the  case,  as  presented  to 
the  two  tribunals,  would  be  materially  differ- 
ent. 

No  instructions  were  asked,  and  no  points  6f 
law  raised;  and,  there  having  been  a  fair  bear- 
ing before  an  impartial  jury,  this  court  is  legal- 
ly powerless  to  interfere,  and  the  Judgment  of 
ike  Circuit  Courtmtisthe affirmed. 
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Charies  GUSTAFSON,  Appt, 
Theodora  HAMM.  Rupt, 
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*1.  The  dty  covneil  of  St.  Paul  has  no 
authority,  either  under  Oen.  Stat.  1878,  ohap. 
84. 1 47,  or  Special  Laws  1889,  ohap.  87,  to  grant  a 
license  to  construct  and  operate  a  purely  private 
railroad  upon  or  aorosB  public  streets.  These 
statutes  have  reference  to  railroads  which  per- 
form tbe  duties  of  oommon  carriers^and  are  there- 
fore public  or  quasi  public  in  their  character. 

8.  As  the  owner  of  a  lot  abutting  on  a 
street  has*  as  apirartenant  to  the  lot* 
and  independently  of  the  ownership  of 
the  fee  of  street*  an  easement  in  tbe 

street,  to  its  full  width,  in  front  of  bis  lot,  for 
purposes  of  access,  lisrbt,  and  air,  which  consti- 
tutes property,  therefore  tbe  maintenance  and 
operation  of  a  railroad  on  any  part  of  tbe  street 
in  front  of  bJs  lot  so  as  to  pollute  tbe  air,  and 
thus  depreciate  tbe  rental  value  of  tbe  premises, 
constitutes  a  positive  in  vasion  of  property  rlffbts, 
for  wbioh  tbe  owner  may  maintain  a  private  ac- 
tion; and  where  bis  legal  right  i4  clear,  and  the 
nuisance  or  trespass  a  continuing  one,  he  may 
main  lain  an  action  to  enjoin  it. 

(January  30, 1804.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  District  Court  .of  Ramsay  County 
which  refused  part,  of  the  relief  demanded  by 
plaintiff  in  an  action  brought  to  enjoin  the 
continued  operation  of  a  private  railroad  in  a 
street  adjacent  to  plaintiff's  premises.    Relief 
granted. 
The  facts  sufficiently  appear  in  the  opinions. 
Mr.  Oiren  Morris*  for  the  appellant: 
Defendant  should  be  enjoined  from  main- 

•Headnotes  by  MnoHsuk  J. 


NOTS— Tbe  above  case  seems  to  be  an  entirely 
novel  one  in  respect  to  the  right  of  an  abutting 
owner  to  prevent  tbe  opposite  abutting  owner 
from  maintainlAg  a  private  railroad  or  switch  on 
bis  own  side  of  the  street  oi  which  be  owns  tbe  foe. 
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taining  or  operating  his  track  on  any  part  of 
said  street  directly  In  front  of  our  lot. 

Defendant  has  the  exclusive  use  of  a  part  of 
the  public  street  for  bis  own  private  purposes. 
A  permission  for  this  is  a  perversion  and  not  a 
regulation  of  the  street. 

The  city  assumed  to  confer  unlimited  and 
unconditional  authority  on  a  private  citizen 
to  erect,  maintain,  and  operate  an  ordinary 
commercial  steam  railroad  over  a  public  street 
and  exclusively  for  his  own  private  advantage. 
This  should  not  be  tolerated. 

2  Dill.  Mun.  Corp.  4ih  ed.  1890,  §  710,  noU; 
KoeOe  v.  Knecht,  99  III.  896;  Mikeedl  v.  Dur- 
kee,  84  Ean.  609;  Heath  v.  Dee  Moines  d:  8t,  L. 
B,  Co,  61  Iowa,  11;  StaU  v.  Trenton,  86  N.  J. 
L.  79. 

The  construction  and  maintenance  upon  a 
public  street  of  a  railroad  operated  by  animal 
power  for  the  main  purpose  of  transferring 
freight  cars,  is  the  imposition  of  an  additioniu 
servitude  upon  the  street. 

Carli  V.  Stillwater  Street  R.  d:  Transfer  Co. 
28  Minn.  878. 41  Am.  Kep.  290. 

The  dedication  of  land  for  the  use  of  a  high- 
way  is  not  a  dedication  of  it  for  the  use  of  a 
railroad  company,  and  tbe  two  uses  are  essen- 
tially different 

WUliams  v.  New  York  Cent,  R.  Co.  16  N.  T. 
97,  69  Am.  Dec.  651;  Wager  v.  Troy  Union  B. 
Co.  26  N.  Y.  632. 

A  person  suffering  from  a  public  nuisance, 
an  injury  special  to  himself,  different  from 
tbe  common  injury  to  the  public,  is  entitled  to 
an  injunction  of  the  same. 

High,  Inj.  §  762. 

If  a  railroad  not  touching  one's  premises 
obstructs  a  street  abutting  on  or  leading  to 
them  so  as  to  cut  off  or  materially  interfere 
with  his  only  access  to  them,  the  inconvenience 
is  deemed  to  be  special  and  an  action  lies. 

Adams  7, Chicago,  B,  AN,  R,  Co.  1  L.  R  A, 
493,  89  Minn.  288:  citing  Brakken  v.  Minnea- 
polis dk  8t,  L,  B,  Co,  29  Minn.  41:  Lamm  v. 
Chicago.  St.  P.  M.  4b  0.  B.  Co,  10  L.  R.  A.  268, 
45  Minn.  71;  Stetson  v.  Faxon,  19  Pick.  147, 
81  Am.  Dec.  188;  WO^.^D^^.J^^^. 


teo^git'' 


See  also  24  L.R.A.516;  28  L.R.A.  517;  34  L.  R.  A.  184. 
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10;  NeuDdl  v.  Minneapolis,  L.  db  M.  R,  Co.  85 
MiDO.  114.  59  Am.  Rep.  808;  Aldrich  v.  Min- 
fieapolis  (Minn.)  Jao.  10,  1898;  2  Story,  Eq. 
Jar.  925. 

The  maxim,  de  minimis  non  curat  lex  Is  not 
•n  applicable  answer  to  an  action  for  violating 
«  clear  legal  right. 

EUieottviOe  eft  G.  V.  PI,  Road  Co.  v.  Buffalo 
^  P,  R.  Co.  20  Barb.  644. 

The  fact  that  no  actual  damages  can  be 
proved,  so  that  in  an  action  at  law  the  jury 
could  award  nominal  damages  only,  often  fur- 
nishes the  very  best  reason  why  a  court  of 
equity  should  interfere  in  cases  where  the 
nuisance  is  a  continuous  one. 

Elliott.  Roads  &  Streets,  p.  497:  Clows  v. 
Staffordshire  Potteries  Waierioorks  Co.  L.  R.  8 
Ch.  App.  125;  Mikesell  v.  Durkee,  84  Ean. 
612:  Rex  y.  Ward,  4  Ad.  &  El.  384;  Angell, 
Highways,  §  285. 

Story  V.  Ifeuf  York  Elev.  R.  Co.,  90  N.  Y. 
122,  48  Am.  Rep.  146,  was  decided  upon  the 
assumption  that  the  abutting  owner  did  not 
own  the  fee  in  the  street  or  any  part  thereof. 

See  also  Lahr  ▼.  Metropolitan  Elev.  R,  Co. 
104  N.  Y.  268. 

Messrs.  Munn,  Boyesen  A  Thjgeuon, 
for  respondent: 

Plaintiff  has  not  shown  that  he  has  suffered 
special  or  peculiar  damage  by  reason  of  the 
construction  of  the  track  in  question  so  as  to 
entitle  him  to  maintain  an  action  to  enjoin  its 
use. 

A  court  of  equity  will  not  interfere  by  the 
extraordinary  remedy  of  a  peremptory  in- 
junction to  correct  imaginary  or  simply  tech- 
nical wrongs,  nor  will' it  interfere  to  correct 
any  wrongs  by  an  injunction  where  the  dam- 
ages suffered  are  slight  and  insignificant,  but 
will  leave  the  complaining  party  to  such  ac- 
tion as  he  may  have  for  damages. 

Sehurmeier  v.  8t.  Paul  dk  P.  R.  Co.  8  Minn. 
118,  83  Am.  Dec.  770;  Fkdton  v.  Short  Route 
R.  Transfer  Co.  85  Ky.  640;  Zabriskie  v.  Jer- 
sey City  <tB.  R.  Co.  18  N.  J.  Eq.  814; 
Booraem  v.  North  Hudson  County  R,  Co.  40  N. 
J.  Eq.  557;  Hamilton  v.  NewTork  d  H.  R.  Co. 
9Paige.  171,  6L.  ed.  658. 

The  facts  show  that  plaintiff  is  not  entitled 
to  maintain  this  action  at  all  for  the  reason  that 
he  does  not  sustain  special  damage  other  and 
different  than  that  suffered  by  the  public  gen- 
erally. 

Shaubut  V.  St.  Paul  db  8.  C.  R.  Co.  21  Minn. 
602;  RochetU  v.  Chicago,  M.  db  St.  P.  R.  Co. 
82  Minn.  201;  Barnvm  v.  Minnesota  Trantfer 
R.Co.  88  Minn.  865;  Carroll t.  Wisconsin  Cen- 
Pral  Co.  40  Minn.  168. 

Granting  that  the  abutting  owner  has  an  ac- 
tion for  damages,  it  does  not,  therefore,  follow 
that  he  can  maintain'  an  equitable  action  for 
an  injunction  against  the  use  of  the  track  after 
It  has  been  constructed.  If  dama&res  will  com- 
pensate the  owner  that  is  good  reason  for  deny- 
ing the  injunction.  An  action  in  equity  can- 
not be  maintained  where  an  action  at  law  will 
give  relief. 

1  Am.  R.  R  &  Corp.  Rep.  p.  58,  note  7; 
Schurmeier  v.  St.  Paul  dt  P.  R.  Co.  supra; 
Chicago  dt  P.  R.  Co.  v.  Francis,  70  HI.  238; 
Stetson  V.  Chicago  eft  B.  R.  Co.  75  111.  74;  Pat- 
Urson  V.  Chicago,  D.  dt  V.  R.  Co.  Id.  588; 
Peoria  d  R.  I.  R.  Co.  w.  Sehertz,  84  HI.  185; 
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TruesdaU  v.  Peoria  Grape  Sugar  Co,  101  111. 
661;  Savannah,  A.  dt  G.  R.  Co.  v.  Sfiiels,  83 
Ga.  601;  Dubaeh  v.  Hannibal  db  St.  J.  R.  Co. 
89  Mo.  483;  Railway  Co.  v.  Lawrence,  88  Ohio 
St  41,  43  Am.  Rep.  419;  Pennsylvania  R. 
Go's  App.  116  Pa.  614. 

Messrs.  C.  D.  O'Brien  and  T.  D. 
O'Brien  also  for  respondent. 

Mitchell*  </.,  delivered  the  opinion  of 
the  court: 

The  relief  sought  in  this  action,  as  finally 
limited  on  the  trial,  was  an  inl unction 
against  defendant's  maintaining  and  operat- 
ing a  railroad  track  across  Fauquier  street, 
in  the  city  of  St.  Paul,  immediately  in  front 
of  plaintiff's  premises.  The  plaintiff  owned 
a  house  and  lot  fronting  nortli  on  this  street, 
which  was  the  only  means  of  access  to  the 
premises.  Defendant  owned  a  brewery  and 
mill  about  two  blocks  south  of  plaintiff's 
premises.  The  Omaha  Railroad  was  about  a 
block  north  of  plaintiff's  premises.  Defend- 
ant had  constructed  an  orainary  commercial 
railroad  track  from  the  Omaha  road  to  his 
mill  and  brewery.  This  was  his  private 
track,  and  was  used  to  carry  in  supplies  to 
the  mill  and  brewery,  and  to  carry  out  their 
products.  The  only  authority  for  the  main- 
tenance of  this  track  was  an  ordinance  of  the 
city,  assuming  to  grant  to  defendant  the 
privilege  to  lay,  use,  and  operate  the  same 
across  the  street.  This  track  strikes  the 
north  side  of  Fauquier  street  directly  op- 
posite the  center  of  plaintiff's  lot,  and  runs 
thence  diagonally  across  the  street  in  a  south- 
westerly direction,  striking  the  south  line  of 
the  street  fifteen  feet  west  of  plaintiff's  west 
line.  It  crosses  the  center  line  of  the  street 
in  such  a  way  as  to  occupy  a  small  triangular 
piece  of  the  south  half  of  the  street,  of  which 
plaintiff  owns  the  fee.  This  railroad  track 
Is  operated  with  ordinary  railroad  freight 
cars  and  locomotives,  there  being,  on  an 
average,  about  one  train  a  day,  which  takes 
about  one  minute  to  cross  the  street.  These 
trains  have  been  operated  with  reasonable 
care,  but,  when  they  pass,  smoke  and  cinders 
are  emitted  and  cast  on  plaintiff's  premises, 
which,  to  some  extent,  pollute  the  air,  and 
interfere  with  the  enjoyment  of  the  property, 
and  depreciate  its  rental  value.  Phiintiff 
never  consented  to  the  construction  of  the 
track  or  the  operation  of  trains  upon  it.  The 
trial  court  held  that  the  maintenance  and 
operation  of  this  track  on  the  small  triangular 
piece  of  the  street,  of  which  plaintiff  owned 
the  fee,  was  a  continuing  trespass,  which  he 
was  entitled  to  have  enioined ;  but  the  court 
denied  the  motion  of  plaintiff  for  judgment 
enjoining  the  defendant  from  maintaining 
the  track,  or  operating  trains  on  and  over 
any  part  of  the  street,  to  its  entire  width, 
lying  immediately  north  and  in  front  of 
plaintiff's  premises.  The  correctness  of  this 
ruling,  upon  the  facts  stated,  is  the  only 
question  in  the  case. 

1.  The  city  had  no  right  or  authority  to 
grant  defendant  a  license  to  construct  and 
operate  a  purely  private  railroad  upon  or 
across  a  public  street.  The  provisions,  both 
of  Gen.  Stat.  1878,  chap.  84#§  47,  and  of 
Special  Laws  1889,g,<^e^%,f!ic3^fe  «>"' 
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•trued  as  having  reference  only  to  such  rail- 
roads as  perform  the  duties  of  public  or  com-' 
mon  carriers,  and  which  are  therefore  public 
or  quasi  public  in  their  character.  Even  as- 
suming that  the  legislature  has  the  power  to 
authorize  the  use  of  a  public  street  for  the 
purposes  of  a  purely  private  railroad,  it 
would  require  very  clear  and  explicit  lan- 
guage to  that  effect  to  warrant  a  court  in 
noldine^that  such  was  the  legislative  inten- 
tion. The  right  to  license  one  necessarily 
implies  the  right  to  license  all  to  use  the 
streets  for  such  private  purposes,  which 
would  render  ihe  streets  well  nigh  impassable 
bv  the  public,  and  amount  to  a  perversion 
ol  them  from  their  lawful  purposes.  Hence, 
if  the  defendant  has  the  ri^ht  to  maintain 
«nd  operate  this  track,  he  did  not  acquire  it 
under  this  ordinance.  State  v.  Trenton,  86 
N.  J.  L.  79 ;  MikewU  v.  Durkee,  84  Kan.  609 ; 
Meath  V.  Des  Moiaee  eft  St.  L.  R.  Go.  61  Iowa, 
11 ;  Macon  v.  HotHb,  75  Ga.  761 ;  Dill.  Mun. 
€orp.  4th  ed.  §  710,  noU  2, 

2.  That  the  construction  and  operatfon  of 
any  ordinary  commercial  railroad  on  a  street 
is  the  imposition  of  an  additional  servitude, 
and  amounts  to  a  perversion  of  the  street  to  a 
use  for  which  it  was  not  intended,  which  the 
atate  or  municipality  cannot,  as  against  pri- 
vate rights,  authorize,  the  decisions  of  this 
court  are  explicit.  Carli  v.  Stillwater  Street 
R.  db  Tranrfer  Co.  28  Minn.  878,  41  Am.  Rep. 
990 ;  Adams  v.  Chicago,  B,  dt  N,  R,  Go.  39 
Minn.  286,  1  L.  R.  A.  498.  If  this  is  so  as  to 
a  public  railroad  it  certainly  must  be  so  as 
to  a  purely  private  one.  It  is  merely  begging 
the  question  to  say  that  defendant,  as  the 
owner  of  the  fee  of  the  north  half  of  the 
street,  has  the  right  to  use  it  for  any  purpose 
not  inconsistent  with  the  public  easement. 
The  private  right  is  always  subordinate  to 
the  public  right,  and  subject  to  all  the  lim- 
itations and  Abridgements  caused  by  the  ex- 
ercise of  the  latter ;  and  hence  cannot  extend 
to  any  use  which  amounts  to  a  perversion 
of  the  street  from  the  uses  for  which  it  was 
intended.  The  ri^ht  of  an  abutting  owner, 
under  certain  municipal  regulations,  to  use  a 
part  of  the  street  for  areas,  for  purposes  of 
access  to  basements,  for  the  temporary  storage 
of  building  material,  for  laying  underground 
pipes  to  connect  with  water  and  gas  mains, 
stands  on  a  different  principle.  These  are 
all  really  included  in  the  general  right  to 
use  a  street  for  purposes  of  access  to  the 
abutting  premises,  and  have  been  long  sanc- 
tioned as  legi  ti mate  street  uses.  It  is  not  nec- 
essarv  to  consider  here  Just  what  is  the  pre- 
cise limit  to  the  uses  to  which  an  abutting 
owner  may  put  a  street  for  purposes  of  ac- 
cess to  his  premises.  It  is  at  least  certain 
that  he  cannot  use  the  street  in  any  way  or 
for  any  purpose  that  amounts  to  a  perversion 
of  it,  or  to  an  invasion  upon  the  private  right 
of  property  of  another  in  the  part  of  the 
fltreet  so  used  ;  and  this  is  as  far  as  it  is  nec- 
essary to  go  for  present  purposes. 

It  is  the  settled  doctrine  of  this  court  that 
the  owner  of  a  lot  abutting  on  a  public  street 
has,  as  appurtenant  to  the  lot,  and  independ- 
ently of  the  ownership  of  the  fee  in  the  street, 
an  easement  In  the  street,  to  its  full  width, 
in  front  of  his  lot,  for  the  purposes  of  access, 
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light,  and  air,  which  constitutes  property. 
Adams  v.  Ghieago,  B,  ds  N.  R,  Co.  89  Minn. 
286,  1  L.  R.  A.  498 ;  Lamm  v.  Chicago,  Si, 
P.  M,  A  0.  R.  Co.  45  Minn.  71,  10  L.  R.  A. 
268.  The  act  of  defendant  in  maintaining 
and  operating  this  track  on  any  part  of  the 
street,  to  its  full  width,  in  front  of  plaintiff's 
premises,  so  as  to  pollute  the  air,  and  de- 
preciate their  value,  was,  if  not  a  trespass, 
at  least  a  nuisance,  which  amounted  to  a 
positive  invasion  upon  plaintiff's  private 
property  rights,  and  lor  which  he  may  main- 
tain a  private  action.  The  legal  right  being 
clear,  and  the  trespass  or  nuisance,  which- 
ever it  be,  being  a  continuing  one,  he  is  not 
confined  to  successive  actions  for  damages, 
but  may  maintain  an  action  to  enjoin  the 
constantly  recurring  grievance ;  and,  where 
a  clear  legal  right  is  thus  violated,  the  fact 
that  the  actual  damages,  if  substantial,  are 
comparatively  small,  is  not  important. 

Cause  remanded  with  directions  to  the  court 
below  to  amend  the  judgment,  in  accordance 
with  plaintiff's  request. 

Ganty»  J. ,  dissenting : 

I  dissent.  The-  majority  of  the  court 
decide  the  case  mainly  on  the  authority  of 
Adams  Y.  Chicago,  B.  AN.  R.  Co.,  89  Minn. 
286,  1  L.  R.  A.  498.  and  on  the  principle 
there  laid  down  as  follows :  "  The  conclusions 
arrived  at  are  that  the  owner  of  a  lot  abut- 
ting on  the  street  has,  independent  of  his  fee 
in  the  street  as  appurtenant  to  his  lot,  an 
easement  in  the  street  in  front  of  his  lot  to 
the  full  width  of  the  street,  for  admission 
of  light  and  air  to  his  lot,  which  easement 
is  subordinate  only  to  the  public  right.  ^  The 
court  added  to  this  an  easement  for  access, 
and  this  case  was  approved  in  the  case  of 
Lammy.  Chicago,  St.  P.  M.  d  0.  R.  Co., 
45  Minn.  71,  10  L.  R.  A.  268.  I  am  willing 
to  go  even  further  than  the  court  did  in  those 
cases  in  sustaining  the  rights  of  the  abutting 
owner  to  an  easement  in  the  whole  width  of 
the  street,  but  still  I  think  that  those  cases 
do  not  apply  to  or  control  this  case.  The 
principle  there  laid  down  is  mainly  on  the 
authori  ty  of  the  Elevated  Railway  Cases.  Story 
V.  New  York  Elev.  R.  Co.  90  N.  Y.  122.  43 
Am.  Rep.  146,  and  Lahr  v.  Metropolitan  Elev. 
R.  Co.  104  N.  Y.  268.  That  principle  was 
not  there  applied  to  an  ordinary  commercial 
railway  at  all,  but  to  a  mere  street  railway, 
which  was  not  of  itself  an  additional  serv- 
itude on  the  street,  but  the  permanent  struc- 
tures built  to  support  it  were.  It  was 
there  conceded  by  the  court  that  if  it  had 
been  a  surfac3  road  it  would  not  be  an  ad- 
ditional servitude,  though  operated  by  steam. 
In  the  Story  Case  the  road  was  to  be  con- 
structed upon  a  series  of  columns  set  in  the 
outer  edge  of  the  sidewalk,  on  each  side, 
carrying  great  girders  for  the  support  of 
cross-ties  for  three  sets  of  rails,  fifteen  feet 
above  the  street.  The  structure  divided  the 
street  into  a  sort  of  basement,  used  by  the 
general  public  and  abutting  owners,  and  a 
first  floor,  used  exclusively  by  the  railroad 
company.  The  court  compared  the  structure 
to  the  illegal  erection  in  the  street  of  the 
house  in  the  case  in  6  Johns.  Ch.  489,  2  L. 
ed.    178  (Coming  v.   Lowet^e),  and  of  the 
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freight  depot  in  94  U.  S.  324,  24  L.  ed.  224 
(Barney  t.  Keokuk),  In  the  Lahr  Oom  the 
elevated  road  was  similar.  It  is  not,  in  these 
cases,  claimed  tiiat  the  ffeneratine  of  gas, 
steam,  and  smoke,  and  the  distribntion  of 
cinders,  dust,  and  ashes  by  a  street  railway 
is  necessarily  an  additional  servitude  on  the 
street,  except  as  it  is  ag^vated  by  the  height 
from  which  it  is  thus  distributed  and  thrown 
down  upon  the  street.  A  street  railway  is 
not  an  additional  servitude,  though  operated 
by  steam  (Newell  v.  Minneapolis,  L,  d  M.  R. 
Co,  85  Minn.  112,  59  Am.  Rep.  808)  ;  while 
an  ordinary  commerical  railwajr  is,  though 
run  by  horse  power.  Ca/rli  y.  SUUiJoater  Street 
R,  dt  Transfer  Co.  28  Minn.  873,  41  Am. 
Rep.  290.  Yet  the  former  will  deprive  the 
abutting  ovnier  of  much  more  light  and  air 
than  the  latter.  It  is  lawful  to  move  a  house* 
on  the  street  (Graves  v.  tihattuck,  85  N.  H. 
262,  69  Am.  Dec.  586),  though  it  deprives 
the  owner  of  mudi  more  light  and  air  than 
any  railroad  train.  Unless  prohibited  br 
some  statute  or  ordinance,  it  is  held  that  ft 
is  not  unlawful  to  run  a  traction  steam  en- 
gine on  a  public  highway.  Maeomber  v. 
Nichols,  84  Mich.  212,  .22  Am.  Rep.  522. 
What  is  an  additional  servitude  does  not  at 
all  depend  on  the  amount  ol  space  it  neces- 
sarily occupies,  or  the  amount  of  light  and 
air  it  necessarily  excludes,  in  passing  alone 
the  street.  The  street  belongs  to  the  local 
public.  In  a  city,  that  would  include  per- 
haps all  the  adjacent  country  tributary  to  the 
city  by  the  ordinary  highways,  and,  if  the 
railroad  is  **in  aid  of  the  street,"  does  not 
destroy  its  ordinary  and  usual  uses,  and  does 
not  collect  and  converge  on  one  street  the 
traffic  from  any  other  or  greater  territory,  it 
is  not  an  additional  servitude,  no  matter  how 
much  light  and  air  it  necessarily  excludes  by 
its  moviiiff  appliances.  If  a  railroarl  is  not 
''in  aid  of  the  street,*  or  collects  and  con- 
verges on  the  street  traffic  from  any  greater 
territory,  it  is  an  additional  servitude,  no 
matter  now  little  light  and  air  it  excludes. 
I  think  the  abutting  owner  should  have  the 
same  right  to  object  to  an  additional  servi- 
tude on  the  opposite  side  of  the  street  as  on 
his  own  side,  without  regard  to  any  mere 
question  of  light,  air,  or  access.  The  old 
theory  that  the  abutting  owner  could  only 
object  to  such  additional  servitude  when  it 
encroached  on  his  fee  in  the  street  was  found 
to  be  too  narrow,  too  easily  evaded,  and  no 
protection  to  his  real  rights  in  the  street. 
Neither  do  I  think  that  the  theory  of  an  ease- 
ment in  the  opposite  half  of  the  street  for 
light,  air,  and  access  merely  is  a  proper  test 
of  his  rights.  When  the  abutting  owner  ded- 
icates his  own  half  of  the  street,  it  is  con- 
sideration that  the  owner  opposite  and  the 
owners  on  each  side  of  him  will  do  likewise, 
and  it  should  be  held  on  broad  principles 
that  he  has,  appurtenant  to  his  premises,  an 
easement  in  the  street,  not  only  to  the  whole 
width  thereof,  but  also,  at  least,  immediately 
on  each  side  of  his  premises.  When  his  land 
is  taken  for  a  street  by  condemnation  proceed- 
ings, the  same  easement  is  created  lor  him, 
and  the  benefit  of  it  to  him  taken  into  con- 
sideration in  assessing  his  damages.  In  my 
opinion,  this  easement  exists  not  only  for  the 
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purposes  of  light,  air,  and  access,  but  alsa 
for  all  purposes  that  are  beneficial  to  hi» 
premises,  and  not  inconsistent  with  the  right» 
of  the  public  and  the  private  rights  of  th» 
other  abutting  owners  in  the  street,  and  can- 
not  be  taken  from  or  interfered  with  by  any' 
additional  servitude  in  the  street. 

But  the  right  of  a  railroad  to  cross  the 
street  is  a  very  diiferent  question.  No  one 
has  a  right  to  draw  a  line  on  the  face  of  the 
earth,  and,  as  if  it  were  a  Chinese  wall,  pro* 
hibit  intercourse  across  it,  whether  that  in* 
tercourse  be  by  railroad  or  otherwise.  Now, 
suppose  that  the  side  track  of  an  ordinary^ 
commercial  railroad  is  laid  in  the  street,  oi» 
the  abuttine  owner's  side,  up  to  the  line  of 
his  fee,  and  there  terminates,  would  he  not 
have  lust  as  much  right  to  object  as  if  it 
were  laid  in  front  of  his  premises  on  the  op- 
posite side  of  the  street?  I  think  he  would. 
But  supposing,  on  the  other  hand,  that  ». 
railroad  crossed  the  street  at  the  same  point, 
running  close  to,  but  not  encroaching  on,  hi» 
fee  in  the  street,  would  he  have  a  right  to> 
object?  Certainly  not,  unless  his  access  to 
the  street  was  completely  cut  off,  and  not 
merely  interfered  with.  See  the  Adams  Case^ 
page  288,  89  Minn.,  and  page  494,  1  L.  R. 
A.,  and  cases  there  cited.  He  would  be  ii» 
the  same  condition,  and  subject  to  the  sam^ 
annoyances,  as  any  other  man  whose  land  ad- 
joined that  of  his  neighbors,  which  had  been 
taken  for  railroad  purposes.  Neither  does  it 
make  any  difference  whether  the  railroad 
crosses  at  right  angles  to  the  line  of  the 
street  or  in  a  slightly  oblique  direction. 
Natural  obstacles  and  other  causes  often  make 
it  necessary  to  cross  in  a  slightly  oblique 
direction.  The  abutting  owner  has  no  greater 
rights  in  the  street  immediately  in  front  of 
his  fee  therein  than  he  has  Immediately  by 
the  side  of  his  fee  therein,  and  the  railroad 
may  take  either  or  both  in  so  crossing  th» 
street,  if  it  does  not  encroach  on  that  fee. 
The  sole  and  exclusive  owner  of  one  avenue 
of  public  traffic  has  no  vested  right  that  an- 
other shall  not  cross  his.  That  his  righta  are 
prior  is  immaterial.  When  a  highway  or  a. 
new  railroad  is  laid  out  across  the  tracks  of 
an  old  one,  the  damages  for  the  cross  ease- 
ment to  be  awarded  to  the  owner  of  such  old 
railroad  are  not  assessed  on  the  same  princi- 
ples as  are  applied  in  favor  of  the  owner  of 
the  fee.  In  determining  the  compensation  U> 
be  paid  for  such  cross  easement  it  is  gen- 
erally held  that  the  value  of  the  land  in  the 
cross  section  covered  by  such  cross  easement^ 
and  the  cost  of  restoring  the  crossing,  are 
substantially  all  that  should  be  considered. 
The  damages  to  the  rest  of  the  track  or  right 
of  way  of  the  old  railroad,  whether  imme- 
diately adjacent  to  such  cross  easement  or 
more  remote,  are  not  considered ;  neither 
are  the  interruptions  or  inconveniences  oc- 
casioned to  the  old  company's  business,  or 
any  other  elements  of  collateral  or  conse- 
quential damage.  Lewis,  Em.  Dom.  g§  489, 
491.  Then,  if  tlie  right  of  the  defendant  to 
lay  his  private  track  across  the  street  is  U> 
be  measured  by  the  right  to  lay  the  track  of 
an  ordinary  commercial  railroad  in  the  same 

Flace,  without  paying  damages  to  plaintiff, 
think  that  defendant's  right  must  be  sus- 
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tained,  notwithstandini;  the  Adam$  Case  and 
the  Ltmm  Cku$,  But  it  seems  to  me,  whether 
we  look  at  it  as  a  question  of  what  are  the 
rights  of  the  public  in  the  street  as  ai^ainst 
abutting  owners,  or  a  question  of  what  are 
the  rights  derived  through  the  public,  or 
acquired  in  connection  with  it,  of  one  abut- 
ting owner  as  against  the  other,  the  judgment 
of  the  court  below  should  be  sustained.  The 
cojrt  below  found  that  defendant  Is  the 
owner  of  all  the  land  or  the  fee  of  all  of  the 
land  over  which  the  track  passes,  except 
the  two  or  three  feet  of  the  corner  of  plain- 
tiff's fee  in  the  street  from  which  he  orders 
the  track  removed.  Then,  what  are  the  pri- 
vate rights  of  an  abutting  owner  in  his  own 
fee  in  ue  street?  *'By  the  location  of  a  way 
over  the  land  of  any  person  the  public  have 
acquired  an  easement  which  the  owner  may 
not  lawfully  extin^^ish,  or  unreasonably  in- 
terrupt ;  but  the  soil  remains  in  the  owner, 
although  incumbered  with  a  way.  And 
every  use  to  which  the  land  may  be  applied, 
and  all  profits  which  may  be  derived  from  it 
consistently  with  the  continuance  of  the  ease- 
ment, the  owner  can  lawfully  claim. "  Per- 
Up  V.  Chandler,  6  Mass.  466.  lliis  principle 
is  elementary,  and  too  well  established  to 
need  the  citation  of  authorities.  The  ques- 
tion to  be  particularly  discussed  is,  what  are 
the  limits  of  the  private  uses  to  which  the 
owner  may  apply  it?  The  same  case  further 
states :  **  Upon  these  principles,  there  can  be 
no  doubt  but  that  the  owner  of  the  land  can 
sink  a  drain  or  any  watercourse  below  the 
surface  of  his  land,  covered  with  a  way  so 
as  not  to  deprive  the  public  of  their  ease- 
ment ;  and  a  common  practice  for  the  owners 
of  water  mills  or  of  sites  for  water  mills  is 
to  sink  watercourses  for  the  use  of  their  mills 
in  their  own  land  under  highways,  care  being 
taken  to  cover  the  watercourses  sufficiently 
so  that  the  highways  remain  safe  and  con- 
venient for  passengers."  Page  457.  "If  a 
highway  be  located  over  a  watercourse,  either 
natural  or  artificial,  the  public  cannot  shut 
up  these  coursek,  but  may  make  the  road  over 
them  by  the  aid  of  bridges.  But  when  a  way 
has  been  located  over  private  lands,  if  the 
owner  should  afterwards  open  a  watercourse 
across  the  way,  it  will  be  his  duty  at  his  own 
expense  to  make  and  keep  in  repair  a  way 
over  the  watercourse  for  the  convenience  of 
the  public."  Pase  458.  The  owner  of  land 
adjoining  a  highway  may  place  building 
material  on  it  for  the  purposes  of  erecting  a 
building.  Palmer  v.  ailvertham,  82  Pa.  65. 
It  was  held  in  Chamberlain  v.  Enfldd,  48  N. 
H.  856,  that  in  such  a  case  a  pile  of  lumber 
on  the  side  of  the  highway,  75  feet  long, 
from  6  to  11  feet  wide,  and  from  4  to  6  feet 
high,  as  testified  to  bv  different  witnesses, 
was  not  necessarily  unlawful. 

It  is  hardly  necessary  to  multiply  illustra- 
tions of  such  private  uses  of  the  street  by 
the  abutting  owner.  It  seems  to  me  that  the 
principle  involved  in  these  cases  warrant  the 
conclusion  that  this  private  right  of  access  to 


and  from  the  street,  and  across  the  street  from 
one  part  of  the  abutting  owner's  premises 
to  the  other,  is  not  necessarily  unlawful  or 
necessarily  a  nuisance  per  ee  though  carried 
on  by  means  of  a  railroad  track, ^cars,  and 
steam  engine.  When  such  private  right  of 
access  exists,  the  fact  that  it  is  exercised  by 
means  of  improved  appliances  does  nut  nec- 
essarily make  it  unlawful. 

As  I  have  tried  to  show,  the  principal  test 
of  what  is  an  additional  servitude  on  the 
street  is  not  that  the  traffic  is  carried  on  by 
such  improved  appliances,  but  it  is  the 
volume  of  traffic  collected  and  converged  on 
the  street,  and  that  such  traffic  comes  from 
territory  which  could  not  be  tributary  to  such 
street  by  any  system  of  ordinary  highways, 
however  laid  out  and  improved.  The  priu' 
ciple  can  be  used  to  illustrate  this  case.  It 
appears  that  nothing  is  carried  on  this  track, 
but  what  would  be  ordinarily  carried  in 
wagons  over  the  same  route,  for  the  same 
purposes,  if  the  track  was  not  there.  Such 
private  switch  tracks  are  a  very  common 
means  of  access  to  mills,  foundaries,  machine 
works,  breweries,  and  other  manufacturing 
establishments ;  and  to  hold  that  they  cannot 
be  laid  across  a  street  is  a  serious  matter,  and 
will  leave  the  proprietors  of  such  establish- 
ments without  remedy,  as  it  is  generally 
held  that  no  right  of  way  can  be  condemnea 
for  sucb  private  purposes.  The  right  to  use 
such  improved  appliances  for  private  access 
does  not  depend  upon  any  ordinance.  It  is 
a  right  which  undoubtedly  the  city  council 
can  regulate  and  limit  to  a  very  considerable 
extent,  but  cannot  create. 

Neither  do  I  question  the  fact  that  the 
circumstances  may  be  such  that  maintaining 
and  operating  such  a  private  track  would  be 
a  nuisance.  I  simply  claim  that  it  is  not  a 
nuisance  per  $e,  and  that  the  facts  found  in 
this  case  do  not  prove  it  to  be  a  nuisance. 
If  it  were  maintained  in  a  thickly  settled  or 
highly  improved  residence  or  retail  portion 
of  the  city,  it  would  be ;  but  if  in  a  wholesale 
or  manufacturing  district,  it  might  not  be. 
It  would  be  a  question  of  fact  to  be  decided 
in  each  case.  In  this  case  it  does  not  appear 
what  kind  of  a  district  this  is.  Nothing  ap« 
pears  as  to  the  character  of  the  locality,  ex« 
cept  that  defendant  has  buildings  and  im- 
provements and  a  mill  and  brewery  the  width 
of  one  street  and  185  feet  from  the  rear  of 
plaintiff's  lot,  and  that  there  is  a  dwelling 
house  on  plaintiff's  lot.  It  nowhere  appears 
that  there  are  any  other  buildings  or  improve- 
ments in  the  vicinity.  Thus,  for  the  purposes 
of  this  case,  we  must  hold  that  there  are  no 
other  improvements  anywhere  in  the  vicin- 
ity. True,  it  is  found  that  **  the  operating  of 
trains  over  said  track  somewhat  depreciates 
the  value  of  plaintiff's  property,  and  lessens 
the  rental  value  thereof;"  but  that  is  not 
sufficient.    1  Wood,  Nuisance,  8d  ed.  g  2. 

I  think  the  judgment  of  the  court  below 
should  be  affirmeo. 


Digitized  by 


Google 


670 


1(0BTH  Carolina  BupaBioB  Coubt. 


Nov.. 


NORTH  CAROLINA  SUPREME  COURT. 


STATE  of  North  Carolina,  ex  rd.  RAIL- 
ROAD COMMISSION, 

WESTERN  UNION  TELEGRAPH  -CO., 

Appt. 

1.  The  power  of  railroad  commission' 
ers  to  make  rates  for  teleerraph  lines  In- 
cludes the  power  to  asoertaln  what  corporation  is 
in  the  control  of  such  a  line. 

8.  Telecrri^pbmessaflpes  between  points 
in  the.same  state  do  not  constitute  In- 
terstate commerce*  because  of  the  fact  that 
they  traverse  another  state  on  the  route. 
.8*  The  authority  of  railroad  commis- 
sioners in  North  Oarollna  to  regulate  telegraph 
rates  does  not  include  the  power  to  direct  offices 
to.be  opened  for  commercial  business. 

(November  21,  1883.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Wake  County  af- 
firming an  order  of  the  railroad  commission 
fixing  the  rate  to  be  charged  by  defendant  for 
sending  telegraph  messages,  and  directing  it  to 
keep  certain  offices  open  for  commercial  tele- 
grams.   Modified  and  afflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Meurs.  Stronir  ft  Strong^  and  Robert 
Styles  for  appellant. 

Mr.  Robert  O.  Bnrton,  for  appellee: 

Defendant  having  built  a  line  and  equipped 
an  office  at  Elizabeth  City,  with  an  a^nt  ready 
to  receive  commercial  messages,  it  has  no 
power  to  discriminate. 

Laws  1891,  chap.  830,  §  4;  AUantieExp.  Co. 
V.  Wilmington  &  W.  B.  Oo,  18  L.  R.  A.  898, 
4 Inters.  Com.  Rep.  294,  111  N.  C.  478. 

To  give  the  railroad  the  service  of  its  line 
and  refuse  it  to  an  individual,  is  a  discrimina- 
tion gainst  the  individual.  The  common-law 
principles  ai^inst  discrimination  apply  as  well 
to  new  agencies  of  commerce  as  to  old. 

Pensacola  TeUg.  Co.  v.  Wutem  U.  Teleg,  Co, 
96  U.  8.  1,  24  L.  ed.  708. 

In  the  absence  of  legislation  providing  other 
means  for  regulating  and  controlling  a  railroad, 
a  court  of  general  jurisdiction  has  the  power 
to  compel  it  to  extend  to  the  public  proper  fa- 
cilities for  the  transaction  of  business,  includ- 
ing the  establishment  of  stations. 

Northern  Pae,  R,  Co.  v.  Terriiory,  8  Wash. 
Terr.  808.  and  cases  cited;  Mobile  A  0,  R.  Oo. 
V.  People,  132  111.  659;  Central  U.  Teleph.  Oo.  v. 
Falley,  118  Ind.  194;  Commercial  U.  Teleg.  Oo. 
V.  I^eiD  England  Teleph.  dt  Teleg.  Oo.  6  L.  R.  A. 
161, 61  Vt.  241. 

The  legislature  in  our  state  has  lodged  this 
power  with  the  railroad  commission. 

Section  20  of  the  Commission  Act. 

If  an  addition  to  the  company's  stations  is 
necessary  to  promote  the  security,  convenience. 


and  accommodation  of  the  public,  tucb  addi- 
tion may  be  ordered. 

State  V.  Chicago,  8t,  P.  M.  db  0.  R.  Co.  19 
Neb.  476;  Railroad  Comrit.  v.  Railroad  Co.  26 
S.  C.  858;  State  v.  Maaon  City  db  Ft.  D.  R.  Co. 
(Iowa)  May  28,  1892;  State  v.  Karaea  Cent.  R. 
Co.  47  Kan.  497. 

The  interstate  question  needs  no  discussion 
after  the  Lehigh  valley  and  the  Iowa  cases. 

Lehigh  ValUy  R.  Co.  v.  Pennsylvania,  145 
U.  S.  192,  86  L.  ed.  672;  Campbell  ?.  Ohirng^>. 
M.  db  St.  P.  R.  Oo.  17  L.  R.  A.  443,  86 
Iowa,  — . 

Shepherd*  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  board  of  railroad  commissioners  is 
"  authorized  and  required  to  make  or  cause  to 
be  made  Just  and  reasonable  rates  of  charges 
for  the  transmission  of  messages  by  any  tele- 
graph line  or  lines  doing  business  in  the  state." 
Laws  1891,  chap.  820,  §  26.  It  may  cause 
notice  to  be  served  upon  corporations  or  per- 
sons charged  with  a  violation  of  the  rules  pre- 
scribed by  it  in  pursuance  of  the  above  au- 
thority, and  upon  a  hearing  may  ascertain  and 
direct  ample  and  full  recompense  to  be  made 
by  the  Company,  corporation,  or  person  offend- 
ing; which  recompense  may  be  enforced  by 
civil  action  as  prescribed  in  section  10  of  said 
Act.  Mayo  v.  Western  U.  TeUg.  Oo.  112  N.  C. 
348.  It  is  a  court  of  record,  with  "  the  pow- 
ers and  jurisdiction  of  a  court  of  general  juris- 
diction "as  to  all  subjects  embraced  in  said 
act  by  Laws  1891,  chap.  498.  Atlantic  Exp. 
Co.  V.  Wilmington  eft  W.  R.  Oo.  Ill  N.  C.  468, 
18  L.  R.  A.  898,  4  Inters.  Com.  Rep.  294;  N. 
C.  Const,  art  4.  §  2. 

The  defendant,  being  served  with  process, 
appeared  before  this  court  to  answer  the  com- 
plaint or  petition  of  Eugene  Albea,  called 
plaintiff  herein,  and  filed  its  answer.  There- 
upon, a  trial  was  had,  and  it  appearing  that 
the  said  Albea  had  tendered  lio  commercial 
message  to  any  of  the  offices  of  the  defendant, 
it  was  adjudged  that  he  had  no  cause  of  com- 
plaint, and  the  proceeding  was  practically  dis- 
missed as  to  him.  The  commission,  however, 
having  the  defendant  before  it,  proceeded,  un- 
der its  general  powers,  to  make  rates  of 
charges  for  the  transmission  of  business  by  the 
defendant  from  and  to  points  in  North  Caro- 
lina, which  rate  of  charges  is  the  same  as  that 
applicable  to  all  the  offices  of  the  defendant 
wiihin  the  limits  of  the  state.  The  commis- 
sion, after  having  disposed  of  the  complaint  of 
Albea,  should  have  amended  the  proceeding 
so  as  to  substitute  as  complainant  the  state  of 
North  Carolina  ex  rel.  the  railroad  commis- 
sion; but,  as  it  has  been  fully  heard  without 
reference  to  this  irregularity,  we  have  ordered 
that  the  amendment  be  now  made,  and  the 
proceeding  be  entitled  accordingly.  Code* 
§  278:  Reynolds  v.  Smathers,  87  N.  C.  24. 

The  order  of  the  board  which  is  the  subject 


NOTB.— The  question  whether  or' not  telegrams 
oonstltute  insterstate  oommeroe  by  reason  of  paas- 
Inff  throufirh  another  state  in  course  of  transmis- 
sion between  points  in  thetsame  state  Is  much  the 
22URA. 


same  as  that  in  respect  to  a  similar  route  of  trans- 
portion  of  shipments  of  freight,  as  to  which,  see 
noU  to  Campbell  v.  Chicago,  M.  frSL  P.  R.  Go. 
(Iowa)  17  L.  K.  A.  443. 
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of  review  is  as  follows:  "  That  the  telegraph 
offices  at  Edenton  and  Elizabeth  City,  and  at 
other  points  on  the  Norfolk  &  Southern  Rail- 
road in  North  Carolina,  are  offices  of  defend- 
ant, and  that  said  offices  shall  transmit  com- 
mercial messages  at  rates  prescribed  by  the 
commission  to  any  point  in  North  Carolina." 
This  order  is  based  upon  certain  finding  of 
fact,  some  of  which  are  excepted  to;  but  inas- 
much as  it  was  agreed  that  his  honor  might 
pass  upon  these  questions  in  the  place  of  a 
jury,  and  as  there  was  evidence  sufficient  to 
warrant  such  findings  as,  under  the  view  we 
have  taken  are  material  to  be  considered,  they 
cannot  be  reviewed  in  this  court.  Battle  ▼. 
Mayo,  102  N.  C.  413;  Southern  Fertilizer  Go. 
V.  Beams,  105  N.  C.  283. 

It  appears,  in  the  language  of  his  honor, 
*'  that  the  defendant  owns,  controls,  and  op- 
erates a  line  of  telegraph  from  Edenton,  N.  0., 
passing  through  Elizabeth  City,  N.  C,  Hert- 
ford, Moyock,  N.  C. ,  and  other  places  along 
the  track  of  the  Norfolk  &  Southern  Railroad 
to  Berkley  and  Norfolk,  Ya.;  .  .  that  the 
company  receives  and  transmits  over  this  line 
(commercial)  messages  at  the  towns  and  vil- 
lages of  Hertford,  Moyock,  and  other  places 
along  said  line  to  any  place  in  North  Carolina 
where  it  has  an  office,  at  the  uniform  rate  of 
twenty-five  cents  per  message  of  ten  words, 
except  at  Edenton  and  Elizabeth  City,"  at 
which  two  last-named  offices  the  defendant  re- 
ceives no  commercial  business;  the  said  offices 
bein^  devoted  exclusively  to  the  business  of  the 
Norfolk  &  Southern  Railroad  Company,  in  re- 
spect to  the  running  of  its  trains,  etc.  It  is  very 
clear  to  us  that,  under  the  authority  given  it 
to  make  rates  for  **  the  transmission  of  mes- 
sages by  any  telegraph  line  or  lines  doing  busi- 
ness in  the  state,"  the  commission— subject,  of 
course,  to  the  right  of  appeal— has  the  inci- 
dental power  of  ascertaining  what  particular 
corporation  is  at  least  in  the  control  or  opera- 
tion of  the  same.  This  would  seem  indispensa- 
bly necessary  to  a  proper  exercise  of  its  au- 
thority to  fix  rates,  as  well  as  to  know  against 
whom  to  proceed,  under  section  10  of  the  A.ct, 
in  the  event  of  a  violation  of  such  regulation. 

The  exception,  therefore,  in  this^  res  feet, 
must  be  overruled. 

A  more  serious  question,  however,  is  pre- 
sented by  the  ruling  of  the  court  upon  the 
third  conclusion  of  the  commission,  which  is 
as  follows:  "  That  telegraphic  messa^^s  trans- 
mitted by  defendant  over  its  said  hne  from 
Elizabeth  City  or  Edenton,  or  other  points  in 
North  Carolina,  to  points  in  said  state,  do  not 
constitute  commerce  t>etween  states,  although 
traversing  aqother  state  in  the  route,  and  are 
subject  to  the  rate  prescribed  by  the  commis- 
sion." It  appears  from  the  findings  of  fact 
that  the  shortest  and  only  route  over  the  wire 
of  the  defendant,  by  which  messages  can  be 
transmitted  to  many  points  in  this  state,  neces- 
sarily '*  traverses,  in  part,  the  state  of  Vir- 
ginia, and  thence  back  into  North  Carolina;" 
and  it  is  insisted  that  such  messages  so  trans- 
mitted are  interstate  commerce,  and  therefore 
not  subject  to  the  tariff  regulation  of  the  com- 
mission. It  is  not  denied  that  the  offices  of 
the  defendant  along  the  line  of  the  Norfolk  & 
Southern  Railroad  Company,  except  those  at 
Edenton  and  Elizabeth  City,  receive  commer- 
23  L.  R  A. 


cial  messages  for  transmission,  in  the  manner 
described,  to  various  points  in  North  Carolina; 
and  it  is  plain  that  such  business  does  not  re- 
late to  the  intercourse  of  the  citizens  of  this 
state  with  those  of  some  other  state.  It  ia 
purely  an  intercourse  between  the  citizens  of 
North  Carolina, through  the  means  afforded  by 
a  corporation  having  extensive  facilities  of  com- 
munication within  the  limits  of  the  said  state; 
and  the  uniform  rates  fixed  by  the  commis- 
sion for  the  business  which  the  said  corporation 
accepts,  oris  under  legal  obligation  to  accept, 
in  no  wise  affect  or  interfere  with  any  business 
which  the  defendant  undertakes  for  the  citi- 
zens of  Virginia,  either  between  themselves, 
or  with  the  citizens  of  other  states.  Neither 
are  we  able  to  see  how  the  mere  fixing  of 
rates  between  different  points  in  this  state 
can  in  any  way  conflict  with  any  regulation 
which  the  state  of  Virginia  may  have  the 
power  to  impose  in  respect  to  its  domestic 
business,  it  must  be  manifest,  therefore,  that 
this  business  is  without  a  single  feature  of  in- 
terstate commerce,  unless  it  can  be  found  in 
the  fact  that,  in  the  transmission  of  a  messarre, 
it  must  traverse  a  part  of  the  defendant's  own 
line  in  the  state  of  Virginia.  We  have  been 
referred  to  several  cases  in  which  it  has  been 
held,  in  respect  to  the  continuous  carriage  of 
freight  by  a  railroad  company  under  such  cir- 
cumstances, that  a  state  commission  had  no 
power  to  prescribe  rates,  and  also  that  a  state 
had  no  right  to  levy  a  tax  upon  the  gross  re- 
ceipts, even  as  to  that  part  derived  from  the 
transportation  within  its  territory.  State  v. 
CMecMO,  St  P.  M.  dO.B,  Co,  40  Minn.  267, 
3  L.  R.  A.238, 2  Inters.  Com.  Rep.  519;  Stem- 
berger  v.  Gape  Fear  dh  T.  V,  R  Go,  29  S.  0. 
510,  2  L.  R.  A.  105,  2  Inters.  Com.  Rep. 
426;  New  Orleans  Cotton  Bxeh.  v.  Cincinnati, 
N,  0.  iSb  T.  P.  R,  Co.  2  Inters.  Com.  Rep.  289. 
Without  attempting  to  discuss  these  cases, 
and  to  distinguish  them  in  some  particulars 
f r6m  ours,  it  is  sufficient  to  say  that,  if  thepr 
are  not  distinctly  overruled,  their  principle  is 
certainly  in  conflict  with  the  reasoning  of  the 
opinion  of  the  Supreme  Court  of  the  United 
States  (Fuller,  Ch.  J.)  in  Lehigh  Valley  R.  Co. 
V.  Pennsylvania,  145  U.  8.  192,  88  L.  ed.  672. 
The  state  of  Pennsylvania  levied  a  tax  on  the 
gross  receipts  of  all  railroad  companies,  de- 
rived from  the  transportation  by  continuous 
carriage  from  points  in  Pennsylvania  to  other 
points  in  the  same  state;  that  is  to  say,  passing 
out  of  Pennsylvania  into  other  states,  and  back 
again  into  Pennsylvania,  in  the  course  of  trans- 
portation. The  Lehigh  Valley  Railroad  Com- 
pany has  no  road  of  its  own  from  Mauch 
Chunk,  Pa.,  to  Philadelphia,  but  in  transport- 
ing its  coal  and  general  freight  traffic,  it  usea 
its  own  line  from  Mauch  Chunk  to  Phillips- 
burg,  N.  J. ,  from  which  point  it  is,  under  an 
arrangement  for  a  continuous  passage  with  the 
Pennsylvania  Railroad  Company,  transported 
by  the  latter  road,  tia  Trenton,  to  Philadel- 
phia. It  was  insisted  that  the  state  could 
not  tax  that  part  of  the  gross  receipts  derived 
from  so  much  of  the  transportation  as  was 
wholly  within  the  stole  of  Pennsylvania,  be- 
cause the  freight,  during  its  entire  transpor- 
tation, was  impressed  with  the  character  or  in- 
terstote  commerce.  The  court  sustoined  the 
tex,  and.  although  it  may  be  said  that  the  de- 
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dsion  relates  only  to  that  part  of  the  receipts 
which  arose  from  the  transportatioD  within 
the  state,  yet  it  must  be  ai^parent,  from  a 
perusal  of  the  opiDion,  that  this  codcIubIod  was 
reached  od  the  ground  that  such  continuous 
transportation  was  not  interstate  commerce. 
Inde^,  the  entire  course  of  the  reasoning  of 
the  court  is  in  support  of  this  veiy  principle, 
and  is  clearly  applicable  to  the  question  in- 
Tolved  in  this  appeal.  The  language  of  the 
court  is  plain  and  emphatic,  and  we  do  not 
feel  at  liberty  to  ignore  it,  and  especiall  v  when 
it  is  applied  to  telegraphic  communication, 
under  the  peculiar  circumstances  of  this  case. 
The  court,  in  speaking  of  the  grant  of  power 
to  regulate  commerce  between  the  states,  re- 
marked: "But,  as  ^as  said  by  Chief  Justice 
Marshall,  the  words  of  the  grant  do  not  em- 
brace that  commerce  which  is  completely  in- 
ternal, which  is  carried  on  between  man  and 
man  in  a  state,  or  between  different  parts  of 
the  same  state,  and  which  does  not  extend  to 
nor  affect  other  states.  'Commerce,'  observed 
the  chief  justice,  'undoubtedly,  is  traffic,  but 
it  is  something  more:  it  is  intercourse.' "  The 
court  further  proceeded  to  say:  "The  point 
of  departure  and  the  point  of  arrival  were 
alike  in  Pennsylvania.  The  intercourse  was 
between  those  points,  and  not  between  any 
other  points,  is  such  intercourse,  consisting 
of  continuous  transportation  between  two 
points  in  the  same  state,  made  interstate  be- 
cause, in  its  accomplishment,  some  portion  of 
another  state  may  be  traversed?  Is  the  trans- 
mission of  freight  or  messages  between  two 
places  in  the  same  state  made  interstate  busi- 
ness by  the  deviation  of  the  railroad  or  tele- 
graph line  onto  the  soil  of  another  state?" 
Again,  in  another  part  of  the  opinion  it  is  said: 
"It  is  simply  whether,  in  the  carriage  of 
freight  and  passengers  between  two  points  in 
the  same  state,  the  mere  passage  over  the  soil 
of  another  state  renders  that  business  foreign 
which  is  domestic.  We  do  not  think  such  a 
view  can  be  reasonably  entertained,  and  are 
of  the  opinion  that  this  taxation  is  not  open 
to  constitutional  objection  by  reason  of  the  par- 
ticular way  in  which  Philadelphia  was  reached 
from  Mauch  Chunk."  The  court  uses  the 
words  "continuous  passage,"  from  which  it  is 
to  be  inferred  that  if,  after  the  freight  passed 
beyond  Pennsylvania,  it  was  transferred  to  an- 
other transportation  agency  in  New  Jersey, 
and  by  this  other  agency  carried  to  Philadel- 
phia, It  would  be  interstate  commerce;  and  the 
same,  if  consigned  to  a  point  in  New  Jersey, 
and  then  reshipped  to  Philadelphia.  It  is  in 
evidence  that  the  defendant  owns  and  operates 
a  continuous  wire,  or  system  of  wires,  from 
the  offices  mentioned  to  other  points  in  North 
Carolina,  and  therefore  it  is  not  compelled  to 
transfer  its  business  to  any  other  agency  out- 
aide  of  North  Carolina,  in  order  that  it  may 
reach  its  destination  in  this  state.  In  this  re- 
*  spect,  our  case  is  stronger  than  the  one  from 
Pennsylvania,  as  the  road  from  Phillipsburg 
to  Philadelphia  was  owned  and  operated  by 
another  corporation,  and  not  by  the  Lehigh 
Valley  Railroad  Company.  We  refrain  from 
cntenng  into  an  extended  discussion  of  the 
subject,  and  are  content  to  follow  the  reason- 
ing of  the  Supreme  Court  of  the  United  States, 
whose  authority  upon  such  questions  is  con- 
2aii.R.A. 


dusive.  We  will  observe,  however,  that  we 
think  the  principle  laid  down  by  that  court  ia 
peculiarly  adaptable  to  cases  like  the  present,  in 
which  there  is  such  an  exceptional  facility  for 
the  evasion  of  state  authority  to  fix  the  rate 
of  charges.  This  may  be  done  in  an  instant, 
and  without  expense,  by  so  adjusting  the  wirea 
that  messages  must  go  through  a  part  of  the 
territory  of  another  state.  We  think  the  ex- 
ception should  be  overruled. 

The  remaining  exception  which  it  is  neces- 
aanr  to  consider  relates  to  that  part  of  the 
order  which  substantially  commands  the  de- 
fendant to  open  its  offices  at  Eden  ton  and  £liz> 
abeth  City  for  the  transmission  of  commercial 
messages.  It  Is  urged,  but  not  very  seriously 
pressea,  that  the  order  only  means  that  the 
company  shall  transmit  such  messages  at  the 
prescribed  rates  whenever  it  undertakes  to  do 
that  character  of  business  at  those  points. 
The  order  of  the  court  is  not,  in  our  opinion, 
susceptible  of  such  a  construction;  but  what- 
ever doubt  there  may  be  must  surely  vanish 
when  it  is  considered  in  connection  with  the 
finding  of  the  commission  upon  which  it  ia 
based,  and  which  the  court,  in  its  judgment, 
approves  and  adopts.  This  finding  is  that  the 
operators  in  said  offices  "are  the  agents  and 
operators  of  the  defendant,  and  that  it  is  their 
duty  to  transmit  commercial  messages,  when 
tendered  to  them,  to  points  in  North  Carolina, 
at  the  rate  prescribed  by  the  commission."  It 
is  impossible,  without  violating  all  rules  of  in- 
terpretation, as  well  as  destroying  the  plain 
import  of  lansua^,  to  adopt  the  view  con- 
tended for;  and  it  is  therefore  necessary  to  de- 
termine whether  the  commission  act  conferred 
upon  the  commission  the  authority  to  direct 
that  the  said  offices  should  be  open  for  com- 
mercial business.  That  it  has  no  such  author- 
ity is  settled  by  the  court  in  Mayo  v.  WeOem 
U.  TeUg.  Co,  mipra,  (decided  since  the  trial  of 
this  proceeding,)  in  which  it  is  declared  that 
"there  is  nothing  to  show  the  intent  of  the 
statute  to  give  to  the  commission  power  to  pre- 
scribe other  rules  and  regulations  for  telegraph 
lines  than  those  directed  in  section  26  with  re- 
gard to  their  charges  for  the  transmission  of 
messages,  as  neither  of  the  other  sections  could 
be  made  to  apply  to  telegraph,  even  if  the 
same  had  been  specifically  named."  Under 
this  decision,  so  much  of  the  order  Rsis  open  to 
the  objection  referred  to  must  be  set  aside,  but 
in  all  other  respects  it  is  affirmed.  Let  it  not 
be  understood  that  we  are  deciding  that  a  cor- 
poration like  the  defendant,  exercising  ita 
franchise,  the  right  of  eminent  domain,  and 
other  unusual  privileges,  under  a  ffrant  from 
the  state  for  the  benefit  of  the  public,  can  give 
any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  particular  person,  company,  or 
corporation.  This  question  may  be  presented 
when  commercial  messages  have  been  tendered 
and  declined  at  the  said  offices,  but  we  think  it 
would  be  going  outside  of  the  record  to  pass 
upon  it  now;  and  especially  should  we  refrain 
from  doing  so  when  the  intelligent  counsel 
who  appeared  for  the  defendant  very  properly 
concluded  that  the  court  would  not  anticipate 
a  point  of  such  importance,  and  therefore  did 
not  deem  it  necessary  to  discuss  it. 

The  order  cfthe  court  is  modified  and  ofj^rmedL 
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Lawrence  C.  ENEWOLD,  Plff.  in  Brr.. 
Lewis  FerdlDaad  OLSEN. 


.Neb.. 
leofa 


«1.  In  law,  the 
of  one  i^ven 

the  two,  uatoff  the  given  name  first  and  the  sur- 
name last  constitute  sach  person^s  \mnX  name; 
and  to  be  iirnorant  of  either  the  given  or  sur- 
name of  such  a  one  is  to  be  Urnorant  of  such  per- 
son's name,  within  the  meaning  of  section  148  of 
the  Code  of  Civil  Procedure. 

8.  The  law  requires  thai  a  defendant 
■hall  be  coed  by  ble  tme  naate  if  the 
■ame  is  Imown  or  can  be  ascertained  by  the 
party  suing  him;  and  under  section  60  of  the  Oode 
of  CiTll  Procedure  a  court  obtains  no  jurisdiction 
over  the  person  of  a  defendant  served  with  sum- 
mons by  leaving  a  copy  thereof  at  his  usual  place 
of  residence,  unless  such  defendant  is  designated 
by  his  true  name,  except  In  cases  brought  under 
section  28  of  the  Oode  of  avll  Procedure. 

8.  nnderMetloni48oftheOodeofGiTll 
Proeednrelf  a  defendant  is  sued  byaiur 
name  and  deseription  other  than  his 
tme  namOf  except  in  actions  brought  under 
section  £8  of  the  Oode  of  ClvU  Procedure,  a  court 
acquires  no  Jurisdiction  over  him  by  the  sheriff 
leaving  a  copy  of  the  summonsjat  such  defend- 
ants usual  place  of  residence.  Accordingly, 
where  B.  suedrF.  Olsen,  (full  name  unknown.)** 
the  sheriff  returned  that  he  served  the  summons 
on  **F.  Olsen,  (full  name  unknowvj**  by  leaving 
a  copy  thereof  at  his  usual  place  of  residence. 
The  court  defaulted  **F.  Olsen,  (f uU  name  un- 
known)** and  rendered  a  personal  Judgment 
against  him.  In  proceedings  by  B.  against  Fer- 
dinand Olsen  to  show  cause  why  Judgment  (the 
same  having  become  dormant)  should  not  be  re- 
vived against  hlnu— HsUI,  that  the  court  acquired 
no  Jurisdiction  over  Ferdinand  Olsen  by  a  copy 
of  the  summons  eft  at  his  usual  place  of  resi- 
dence, and  that  the  Judgment  rendered  against 
him  in  the  name  of  *'F.  Olsen,  (full  name  un- 
known,)** was  a  nullity. 

4.  A  person  summoned  to  show  eanse 
why  a  dormant  Jad^^ent  shonld  not 
be  reviwed  against  nlm  may  interpose  the  de- 
fense that  such  Judgment  is  void,  because  the 
oourt  pronouncing  it  had  no  Jurisdiction  over 
him,  when  such  lack  of  Jurisdiction  appears  on 
the  face  of  the  record  of  such  Judgment* 

(January  10,  18M.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor  of 
^iefendaut  in  a  proceeding  to  revive  a  prior 
Judgment  which  was  alleged  to  have  been  re- 
covered against  defendant.     Aprmed, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

IHutr$.  James  A.  Powers  and  Switsler 
•A  Meln^osh,  for  plaintiff  in  error: 

But  Ode  ChristiaD  name  is  recognized  by 
the  courts. 

^Headnotes  by  Ragah,  a 


Non.~For  full  presentation  of  the  law  as  to  ac- 
quisition and  use  of  name  by  an  indiyldual,  see 
noU  to  lAflln  k  B.  Powder  Oo.  v.  Steytler  (Pa.)  14 
L.  F«.  A.  090. 
^  L.  R.  A.  /\ 

See  also  30  L.  R.  A.  400. 


Maxwell,  PI.  ft  Pr.  p.  87:  Cb^^  v.  State, 
62  Ind.  847.  21  Am.  Rep.  179;  PMUip^  v. 
Btam,  64  Mo.  17. 

Where  parties  are  known  by  different  names 
either  one  may  constitute  the  Christian  name 
in  coniemplatioD  of  law. 

Oooderuno  v.  Tappan,  1  Ohio,  68. 

In  Neimm  v.  Highland,  18  Cal.  75,  the  court 
says:  "  We  do  not  think  it  was  a  good  ground 
of  demurrer  that  the  Christian  name  of  one  of 
the  plaintiffs  does  not  appear  in  the  record. 
We  cannot  Judicially  know  that  one  of  the 
plaintifliEi  had  either  a  Christian  or  a  heathen 
name,  or  that  it  is  necessarily  untrue  that  he 
has  forgotten  it  if  he  had.  Judgment  re- 
versed and  cause  remanded." 

Bliss  on  Code  Pleading,  §  146a,  says:  "The 
code  does  not  dispense  with  the  rule  which  re- 
quires the  pleader  to  give  the  true  name,  and 
whether  an  apparent^  initial  letter  will  be 
treated  as  itself  a  name  must  depend  upon  the 
manner  in  which  the  question  is  raised.  In 
the  absence  of  anything  in  the  record,  or  in 
the  pleading  or  motion  to  the  contrary,  the 
oourt  will  be  warranted  in  so  treating  it  The 
party  who  objects  to  the  pleading  must  do  so 
for  misnomer  and  give  the  true  name." 

Section  28,  Code  of  Civil  Procedure,  pro- 
vides absolutely  for  the  proper  proceeding  in 
suing  upon  instruments  where  party  has  signed 
himself  or  herself  in  a  particular  style,  and 
then  as  by  reference  to  another  section  con- 
cludes: "Instead  of  stating  the  Christian  or 
first  name  or  names  in  full,"  but  it  does  not 
say  that  suits  cannot  be  commenced  by  the  in- 
itial letter  of  the  Christian  name  in  other  cases. 

Where  names  are  spelled  differently  but 
substantially  alike  in  sound,  it  will  not  vitiate 
the  proceeding.  Thus  Mars  is  u2mi  ionam 
with  Marres. 

Oom.  V.  Stone,  108  Mass.  421. 

So,  too,  Erwin  with  Irwin. 

WiUiami  v.  BitMie,  88  Ind.  808. 

So,  too,  Brennan  with  Brenham. 

Miller  v.  Brenham,  68  N.  T.  88;  Maxwell, 
PI.  &  Pr.  p.  88. 

In  the  case  of  Johnean  v.  Jonee,  2  Neb.  181, 
this  oourt  decided  that  where  service  was  made 
on  Harrison  Jones  and  the  return  showed 
served  on  H.  Jones,  that  judgment  against  H. 
Jones  would  be  good,  notwithstanding  the  fact 
that  there  might  be  several  parties  bearing  the 
name  of  H.  Jones  in  the  same  town. 

bee  also  Tweedy  v.  Jarvie,  27  Conn.  44; 
Joftet^i  Estate,  27  Pa.  886;  MaraeY.  EngU.  28 
Neb.  545;  Oooden&w  v.  Tappan,  eupra;  Scott 
V.  WhiU,  71111.  287;  MOler  v.  Brenhan, 
eupra;  Cam,  v.  Qleaeon,  110  Mass.  66;  Kemp 
V.  McGormiek,  1  Moot.  428. 

Section  148  refers  to  cases  where  the  identity 
and  full  Christian  and  surname  of  a  defendant  ^ 
is  not  within  the  knowledge  of  the  plaintiff 
and  has  references  to,  and  was  passed  for  the 
purpose  of  reaching  a  different  class  of  cases 
than  the  one  at  bar. 

BoeencranteY,  Bogere,  40  Cal.  401. 

Jfr.  C.  P.  H»lllf an,  for  defendant  in 
error: 

A  name  as  defined  in  Bouvier's  Law  Die- 
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tioDary  is  one  or  more  words  to  distinguish  a 
particular  individual. 

By  the  common  law  since  the  time  of  Wil- 
liam the  Norman,  a  full  name  consists  of  one 
Christian  or  jpriven  name,  and  one  surname  or 
patronymic,  the  two,  using  the  Christian  name 
first  and  the  surname  last,  constitute  the  legal 
name  of  the  person. 

ScTiofUld  V.  Jennings,  68  Ind.  283. 

Even  though  the  defendant  had  knowledge 
of  the  pendency  of  suit  before  rendition  of 
judgment,  that  alone  will  not  cure  a  defective 
service.  If  it  did  our  courts  would  be  open 
to  fraud  and  the  prerequisites  now  indispensa- 
ble to  the  rendition  of  a  valid  judgment 
would  be  dispensed  with.  Where  a  summons 
against  an  individual  is  served  by  leaving  a 
certified  copy  at  his  usual  place  of  business 
the  court  acquires  no  jurisdiction. 

Aultman  db  Taylor  Oo,y,  Steinan  8  Neb. 
112. 

Rairan,  C,  filed  the  foiiowmg  opinion: 
On  the  28d  dav  of  December,  1886,  Law- 
rence C.  Enewold  brought  suit  on  an  ac- 
count in  the  county  court  of  Douglas  county 
aeainst  one  01  sen.  In  the  petition  filed, 
Oisen  was  described  as  **F.  Olsen  (full  name 
unknown) . "  The  sheriff's  return  of  the  sum- 
mons in  the  case  was  as  follows:  ''On  De- 
cember 28,  1886,  I  received  this  writ,  and  on 
December  28,  1886,  I  served,  by  leaving  a 
certified  copy  of  this  writ,  and  indorsements 
thereon,  at  the  usual  place  of  residence  of 
the  within-named  F.  Olsen,  the  defendant, 
in  Douglas  county,  Nebraska. "  The  further 
proceedings  of  the  county  court  in  the  case 
were  as  follows:  "January  4,  1887,  on  the 
call  of  the  docket,  this  day,  it  appearing  to 
the  court  that  the  defendant,  F.  Olsen,  has 
been  served  with  a  summons,  and  has  failed 
to  appear,  Dlead,  answer,  or  demur  thereto, 
and  is  in  default:  Now,  therefore,  on  mo- 
tion of  plaintiff's  attorney,  it  is  ordered  that 
default  of  the  defendant  be,  and  the  same  is 
hereby,  entered  against  him.  **  The  same  day 
the  case  came  on  for  trial  to  the  court,  L.  C. 
Enewold,  the  plaintiff,  was  duly  sworn  and 
examined  in  his  own  behalf.  After  hearing 
the  evidence,  the  court  finds  that  said  defend- 
ant, F.  Olsen  (real  full  name  unknown),  is 
indebted  to  the  plaintiff  in  the  sum  of 
$488.89.  It  is  further  considered,  adjudged, 
etc.  February  11,  1892,  Lawrence  0.  Ene- 
wold filed  in  said  county  court  a  petition 
a^inst  Ferdinand  Olsen,  praying  for  a  re- 
vivor of  said  judgment.  On  said  day  the 
county  court  made  an  order  that  said  judg- 
ment be  revived,  unless  Ferdinand  Olsen 
should  show  cause  why  it  should  not  be'. 
On  February  19,  1892,  a  copy  of  this  order 
was  duly  served  on  Ferdinand  Olsen,  and  he 
appeared  in  the  county  court,  and  objected 
to  a  revival  of  said  judgment,  on  the  ground 
^hat  the  same  was  void,  as  he  (Olsen)  was 
named  in  the  summons  ''F.  Olsen  (full  name 
unknown)  ;"  that  the  court  could  only  ac- 
quire jurisdiction  over  him  by  the  personal 
service  of  summons ;  and  that  the  leaving  a 
copy  of  the  summons  at  his  usual  place  of 
residence  was  not  such  service  upon  him  as 
invested  the  court  with  jurisdiction  over  his 
person.  The  county  court  sustained  the  ob- 
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jection,  and  dismissed  the  application  to  re- 
vive the  judgment.  Enewold  took  this  order 
to  the  district  court,  where  the  ruling  of  the 
county  court  was  afBrmed ;  and  Enewold 
brings  the  judgment  of  the  district  court  here 
for  review. 

Section  69  of  the  Code  of  Civil  Procedure 
provides:  ''The service  [of  summons]  shall 
be  by  delivering  a  copy  of  the  summons  to 
the  aefendant  personally,  or  by  leaving  one 
at  his  usual  place  of  residence,  at  any  time 
before  the  return  day."  Section  148  of  the 
Code  of  Civil  Procedure  provides :  "  Whea 
the  plaintiff  shall  be  ignorant  of  the  name  of 
a  defendant,  such  defendant  mAj  be  desig- 
nated in  any  pleading  or  proceeding  by  any 
name  and  description,  and  when  his  true 
name  is  discovered,  the  pleading  or  pro- 
ceeding may  be  amended  accordingly.  Tlie 
plaintiff  in  such  case  must  state,  in  the  vcri- 
flcation  of  his  petition,  that  he  could  not  dis- 
cover the  true  name  and  the  summons  must 
contain  the  words :  'real  name  unknown, '  and 
a  copy  thereof  must  be  served  personally 
upon  the  defendant. "  The  law  requires  that 
a  defendant  shall  be  sued  by  his  correct  name 
if  known  to  the  plaintiff  suing  him,  and  thia 
section  69  defines  what  shall  be  sufficient 
notice  to  him  when  thus  sued.  But  cases 
may  and  do  arise 'where  the  correct  name  of 
a  party  about  to  be  sued  is  unknown  to  the 
plaintiff  desirine  to  brine  the  action.  To 
meet  such  cases,  this  section  14S  was  enacted, 
by  which  the  party  sued  may  be  designated 
by  any  name  and  description ;  but,  to  au- 
thorize the  suing  of  a  party  by  a  name  and 
description,— «.  e,  by  any  other  than  his  cor- 
rect name,— -the  statute  not  only  requires  that 
the  plaintiff  should  be  ignorant  of  the  cor- 
rect name  of  the  party  against  whom  he  de- 
sires the  law's  process  under  a  pseudonym, 
but  to  make  oath  that  he  has  not  been  able 
to  discover  the  party's  true  name.  These 
prerequisites  complied  with,  the  plaintiff 
may  proceed  against  the  party  by  whatever 
name  and  description  he  choses,  but  the  sum- 
mons of  such  case  must  contain  the  worde 
"real  name  unknown,"  and  be  personally 
served  on  the  defendant  sued,  except  in  cases 
brought  under  section  28  of  the  Code  of  Civil 
Procedure.  The  law  presumes  that  a  party 
will  see  a  summons  left  at  his  usual  place  of 
residence;  and  if,  in  such  summons,  he  is 
notified  by  his  true  name  that  he  has  been 
sued,  he  must  appear  and  make  a  defense.  If 
he  has  one ;  and,  if  he  fails  to  appear  in 
obedience  to  the  writ's  command,  he  thereby 
confesses  his  liability  and  want  of  defense  to 
the  action,  and  is  concluded  by  the  judg- 
ment. But  the  law  does  not  require  Ferdi- 
nand Olsen,  should  he  find  on  his  doorstep 
a  summons  directed  to  "  F.  Olsen, "  to  know 
that  such  summons  was  meant  for  him.  In 
such  a  case,  to  require  Ferdinand  Olsen  to 
appear  in  obedience  to  the  command  of  such 
summons,  or  be  concluded  by  the  judgment, 
the  summons  must  be  delivered  to  him  per- 
sonally. Ferdinand  Olsen  may  suspect  such 
summons  was  intended  for  him, — may  even 
know  it ;  yet,  until  a  copy  of  it  is  personally 
served  on  him,  he  is  not  notified  of  a  suit 
against  him. 

The  inquiries  here  are :    What,  within  the 
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nieanifig  ot  tnis  section  140,  constitutes  a 
person's  true  name?  And,  if  Enewold  was 
il^norant  that  CHsen's  ffiven  name  was  "^  Ferdi- 
nand," was  Enewold  then  ignorant  of  Olsen's 
true  name,  within  the  meaning  of  said  sec- 
tion 148?  In  Schafield  v.  Jennings,  68  Ind. 
233,  it  is  said :  **  By  the  common  law,  since 
the  time  of  William  the  Norman,  the  full 
name  consists  of  one  Christian  or  given  name, 
and  one  surname  or  patronymic.  The  two, 
using  the  Christian  name  first,  and  the  sur- 
name last,  constitute  the  legal  name  of  the 
person."  It  follows,  then,  that  a  person's 
legal  name  is  made  up  of  his  first  or  given 
name  and  his  surname  or  patronymic,  and  for 
one  to  be  ignorant  of  either  is  to  be  ignorant 
of  such  person's  name,  within  the  meaning 
of  said  section  148 ;  and  that  in  order  to  in- 
vest the  county  court  with  jurisdiction  over 
Ferdinand  Olsen,  in  the  suit  brought  by 
Enewold  against  him  under  the  name  of  ^F. 
Olsen  (full  name  unknown),"  the  summons 
in  which  Ferdinand  Olsen  was  so  designated 
must  have  been  personally  served  on  him. 
This  not  having  been  done,  the  judgment 
rendered  by  the  county  court,  and  which  it 
is  here  sought  to  revive,  was  void.  That 
such  summons  was  left  at  Ferdinand  Olsen's 
usual  place  of  residence,  and  that  he  was 
aware  of  it,  count  for  nothing.  It  might  as 
well  have  been  retained  by  the  sheriff,  and 
Olsen  notified  by  mail  of  its  existence.  A 
personal  judgment  rendered  against  a  defend- 
ant without  notice  to  him,  or  an  appearance 
by  him,  is  without  jurisdiction,  and  is  ut- 
terly and  entirely  void.  Black,  Judgm. 
^  220.  A  statute  which  allows  one  partv  to 
take  a'l^ersonal  judgment  against  another, 
on  proof  that  notice  of  suit  was  left  at  the 
defendant's  usual  place  of  residence,  ought 
not  to  be  extended  to  cases  where  the  party 
is  sued  by  any  other  than  his  true  name. 
In  this  proceeding— one  to  revive  a  dormant 
judgment — Olsen  is  called  on  to  show  cause 
why  the  judgment  should  not  be  revived, 
and  he  alleges,  as  a  reason  why  this  should 
not  be  done,  that  such  judgment  is  void,  and 
that  this  appears  from  the  record  itself.    Can 


Uisen  oe  neara  to  ma^e  tnis  oDjection  in  tnit 
proceeding?  We  think  he  can.  In  Wright 
v.  Sweet,  10  Neb.  190,  it  is  said:  "Upon 
proceedings  to  revive  a  judgment  which  has 
oecome  dormant,  ...  no  objection  will 
be  heard  which  seeks  to  go  behind  the  orig- 
inal judgment."  But  this  case  does  not  de- 
cide*  nor  was  it  intended  to  decide,  that  a 
person  against  whom  it  was  sought  to  revive 
a  judgment  might  not  make  the  objection 
that  such  judgment  was  void, — that  is  to  say, 
that  there  was  do  such  judgment. — and  that 
such  fact  appeared  on  the  face  of  the  record. 
Suppose  that  Olsen  had  disregarded  the  no- 
tice served  on  him  to  show  cause  why  thi» 
judgment  should  not  be  revived ;  the  con- 
ditional order  of  revivor  then  would  have 
become  absolute,  and  there  are  authorities 
which  hold  that  such  order  of  revivor  would 
estop  Olsen  from  claiming  that  the  original 
judgment  was  void,  the  proceeding  to  revive 
being  in  the  nature  of  a  suit  on  the  judgment 
and  the  order  of  revivor  itself,  a  judgment 
that  the  judgment  revived  was  valid  and  in 
full  force.  Gamparet  v.  Hanna,  34  Ind.  74  \ 
Kelly  V.  Donlin,  70  111.  878;  Van  Fleet,  Col- 
lateral Attack,  g  286,  and  cases  there  cited. 
This  point  is  not  necessary,  however  to  the 
decision  of  the  case  under  consideration.  It 
is  not  raised  by  counsel  in  their  briefs,  and 
we  do  not  determine  it.  Nor  must  we  be 
understood  as  deciding  that  a  judgment  i» 
void  because  the  defendant  is  sued  or  sum- 
moned or  described  in  the  judgment  rendered 
against  him  by  a  fictitious  name,  or  because 
he  is  designated  by  an  initial  letter  of  hi» 
given  name.  What  we  do  decide  is  that  the 
judgment  rendered  by  the  countv  court  in  the 
case  of  Enewold  v.  **  F,  Olsen  (full  name  un- 
known)," was  void,  as  a  judgment  against 
Ferdinand  Olsen,  because  the  summons  in 
the  case  was  not  personally  served  on  him. 
There  is  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

Ryan,  C,  concurs;  Irvine,  C,  having 
presided  at  the  trial  below,  took  no  part  in 
the  decision  here. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Mary  J.  CHENERY 

V. 

FITCHBURG  R.  CO. 


(. 


.Ifaas.. 


.) 


1.  ilninTitationtothepablietoerossa 
railroad  at  a  certain  place  at  which  the 
company  must  therefore  use  reasonable  care  to 
protect  the  orossers  is  not  shown  as  a  matter  of 
law  by  the  fact  that  people  are  accustomed  to 
cross  there  without  objection,  although  the  fact 
of  continuous  crossing  might  be  evidence  to  the 
Jury  of  a  license. 

S.  An  implied  inTitation  or  license  to 
the  public  to  cross  m,  railroad  tr&clc  at  a 

Note.— For  imp  Lied  H^ns^  to  go  upon  rallFoad 
track,  9ee>  in  connection  with  tlie  nbore  omt,  the 
note  Ui  Central  IL  t  Dkg.  Go,  t,  Rjim  (G&,)  IS  U 

ri  L  a  A. 


certain  place  can  arise  only  from  such  appear^ 
auoes  or  circumstances  as  wouid  lead  ordinarily 
prudent  and  inteUigeot  persons  to  understand 
that  the  crossing  was  public. 

(November  29, 1808.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Supeiior  Court  for  Worcester  County 
made  during  tiie  tx^^X  ot  an  action  brought 
to  recover  damasc^o  tot  personal  mjuries  al- 
leged to  have   R    «   caused  by  deiendanV% 
negligence.  WK\^^-oftVxV^«^  ^^  ^  verdict  Vtk  • 
defendant's  f  avJ^^  ^  W^'f^^'   .     .x.        x^ 
The  case  8U^^>5      {^^^^-^  ^^  ^^^  ^^^''• 

The  pki^^;^ 
struct  die  ii»^ 
that  Dodgi 
wasa  HraVd 


See  aim  2a  LAI.  A.  im,  71^;  24  L,  R.  .\.  531 ; 
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Accustomed  to  drive,  and  against  which  cus- 
tom or  practice  the  defendant  had  made  no 
objection,  then  the  persons  in  the  carriage 
described  in  this  case  were  not  guilty  of  tres- 
pass in  traveling  upon  said  lane,  and  attempt- 
ing to  cross  over  defendant's  railroad  at  the 
said  crossing.  In  such  case  the  defendant  is 
under  obligation  to  use  reasonable  care  to 
protect  persons  crossing  the  railroad." 

In  support  of  that  ruling,  see  — 

Corrigan  v.  Union  Sttgar  Beflnery,  9S  Mass. 
577,  96  Am.  Dec.  685 ;  Swift  v.  Staien  hland 
Bapid  Transit  Co,  128  N.  Y.  645 ;  SdMndler 
▼.  Milwaukee,  L.  8.  db  TT.  R,  Co.  87  Mich. 
400;  N<yrfolk  A  TT.  R.  Co.  v.  Carper,  88  Va. 
556 ;  Hooker  v.  Chicago,  M.  A  8t,  P.  R,  Co. 
76  Wis.  642 ;  Davis  v.  Chicago  dt  y.  W.  R. 
Co,  58  Wis.  646,  46  Am.  Rep.  667 ;  Clampit 
▼.  Chicago,  St.  P.  A  R.  C  R.  Co.  84  Iowa, 
71 ;  CampbeU  ▼.  Boyd,  88  N.  C.  129,  48  Am. 
Rep.  740 ;  BarreU  v.  Midland  R.  Co.  1  Fost. 
^  P.  861. 

It  was  an  error  to  impress  upon  the  minds 
of  the  jurv  that  the  care,  judgment,  and  pru- 
dence of  tLe  plaintiff  in  determining  whether 
AS  one  of  the  public  she  was  invited  to  pass 
over  the  crossing,  must  necessarily  be  the 
judgment  of  an  ordinarily  intelligent  and 
prudent  man.  The  plaintiff  should  not  be 
oalled  upon  to  exercise  more  than  the  judg- 
ment of  an  ordinarily  intelligent  and  prudent 
woman. 

Whether  the  care,  judgment,  intelligence, 
And  prudence  of  the  plaintiff  regarded  as  an 
ordinarily  prudent  and  Intelligent  woman 
would  be  equal  to  that  exercised  by  an  or- 
dinarily prudent  and  intelligent  man  in  any 
particular  case,  could  not  be  stated  as  matter 
of  law. 

This  is  akin  to  the  principle  on  which  the 
degree  of  care  exercised  by  children  is  held 
Dot  equal  to  that  exercised  by  adults. 

0'  Connor  ▼.  Boston  A  L.  B.  Corp.  185  Mass. 
£52 ;  Brown  v.  Sherer,  155  Mass.  88 ;  Johnson 
▼.  EeUeher,  155  Mass.  125;  0' Shaugnessy  v. 
Suffolk  Brew.  Co.  145  Mass.  569 ;  Mattey  v. 
WJiittier  Maeh.  Co.  140  Mass.  887 ;  Munn  ▼. 
Beed,  4  Allen,  481.  See  Bethmann  v.  (Hd 
Colony  B.  Co.  155  Mass.  852. 

Messrs.  W.  S.  B.  Hopkins  and  Frank 
B.  Smith  for  defendant. 

Holmest  J**  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  runninir  down  the 
plaintiff  at  a  point  on  the  defendant's  track 
where  it  is  crossed  by  a  private  way  along 
which  she  was  travel  ing.  The  plaintiff  asked 
for  an  instruction  to  the  effect  that  if  people 
were  in  the  habit  of  using  the  crossing,  and 
the  defendant  had  made  no  objection,  the 
plaintiff  was  not  a  trespasser,  and  the  defend- 
ant was  bound  to  use  reasonable  care  to  pro- 
tect her.  The  judge  refused  this,  but  in* 
fltriicted  the  jury  in  substance  that  if,  taking 
the  whole  condition  of  things  into  account,— 
the  physical  condition  of  the  crossing,  the 
width  of  it,  the  extent  to  which  it  was  trav- 
eled, etc., — a  reasonably  intelligent  and  pru* 
dent  man  would  have  understood  that  the 
defendant  by  implication  declared  that  the 
xatMsin/i:  was  public,  and  that  he  as  a  member 
of  the  public  might  pass  over  it,  the  defend- 
fi2L.R.A. 


ant  was  bound  to  do  what  was  reasonable  and 
necessary  to  do  in  order  to  protect  an  ordi- 
narily intelligent  and  prudent  man  who  was 
rightfully  there.  The  plaintiff  excepted  to 
the  refusal  to  rule  as  requested,  and  excepted 
in  a  general  way  at  the  end  of  the  charge. 

The  general  exception  to  the  charge  adds 
nothing  to  the  exception  to  the  refusal  to  rule 
as  requested,  except,  perhaps,  to  make  ex- 
plicit an  implied  exception  to  rulings  in- 
consistent with  the  one  requested;  and  it 
seems  doubtful  whether  the  refusal  of  the 
plaintiff's  request  was  understood  at  the  time 
to  be  more  than  a  refusal  to  adopt  the  pre- 
cise form  of  words,  or  to  indicate  a  difference 
of  view  upon  the  criteria  of  liability.  How- 
ever, there  is  a  difference  between  the  two 
rules  as  stated,  although  no  attention  was 
drawn  to  it. 

The  rulinff  asked  for  lays  it  down  as  mat- 
ter of  law  that  if  people  are  accustomed  to 
cross  a  railroad  track  at  a  certain  place,  and 
the  company  makes  no  objection,  this  imports 
a  license  from  the  company,  and  that  such  a 
license  imposes  a  duty  to  use  reasonable  care 
to  protect  the  crossers.  But,  even  if  we  are 
to  assume  the  use  of  the  crossing  to  be  with 
knowledge  of  the  company,  it  seems  a  strong 
thinf?  to  say  that  the  very  state  of  facts  which, 
if  continued  twenty  years,  would  create  a 
right  of  way,  on  the  presumption  that  the 
user  was  adverse,  that  is,  without  a  license ; 
Johanson  v.  Boeton  d  M.  R  Co.,  158  Mass. 
57,  59,  shall  be  presumed,  up  to  the  very  last 
moment  of  the  twenty  years,  to  have  been 
with  license.  We  are  aware  that  language 
has  been  used  in  other  states  which  seoms  to 
sanction  the  plaintiff's  proposition,  Barry  v. 
JVtfw  York  Cent.  AH.  B.  B.  Co.  92 N.  Y.  289, 
292,  44  Am.  Rep.  877 ;  Swifl  ▼.  Stolen  Island 
Bapid  Transit  R  Co.  128  N.  Y.  645,  649; 
Taylor  v.  Delaware  d  R.  Canal  Co.  118  Pa. 
162,  175,  57  Am.  Rep.  446 ;  but  we  think  it 
would  be  going  quite  as  far  as  is  possible  if 
the  fact  of  continuous  crossing,  standing 
alone,  were  allowed  to  be  considered  by  a 
jury  as  evidence  of  a  license.  See  Sweeny  ▼. 
Old  Colony  4b  N.  B.  Co.  10  Allen,  868,  874, 
87  Am.  Dec.  644.  Usually,  and  in  the  pres- 
ent case,  that  fact  does  not  stand  alone,  but 
there  are  other  cireumstances  which  will  aid 
in  determining  whether  the  use  is  adverse, 
and  therefore  wrongful  unless  with  title,  or 
is  permissive.  All  these  facts  were  left  to 
the  jury,  including  the  extent  to  which  the 
cros.<^ing  had  been  traveled,  and  this  was  as 
much  as  the  plaintiff  could  ask. 

If  the  plaintiff  was  a  trespasser,  the  defend- 
ant was  not  liable.  McEaehem  v.  Boston  d 
M.  R  Co.  150  Mass.  615 ;  Morrissey  v.  Rast- 
em  B.  Co.  126  Mass.  877,  80  Am.  Rep.  686. 
The  analojry  of  spring  guns  and  mantraps 
does  not  apply.  In  those  cases  the  defendant 
does  an  act  which  contemplates  the  presence 
of  the  plaintiff  on  the  spot,  and  which  not 
only  produces  its  effect  after  he  is  there,  but 
is  intended  to  do  so.  His  actual  intent  makes 
the  defendant  the  last  wrongdoer.  He  inter- 
venes between  the  wrongful  act  of  the  plain- 
tiff and  the  result  complained  of  as  much  as 
if  he  had  assaulted  him  in  person.  But  when 
the  act  complained  of  is  done  with  a  different 
intent,  sucn  as  the  ordinary  running  of  its 
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trains  by  a  railroad,  the  defendant  has*  the 
right  to  assume  that  wrongdoers  will  not  be 
upon  its  premises,  and  win  be  presumed  not 
to  have  anticipated  them  until  the  fact  is 
shown  to  have  been  otherwise.  Hayes  7. 
Byds  Park,  168  Mass.  514,  12  L.  R.  A.  349. 
If  the  plaintiff  was  a  licensee,  and  nothing 
•more,  her  case  stands  no  better.  As  against 
a  bare  licensee,  a  railroad  company  has  a 
right  to  run  Its  trains  in  the  usual  way  with- 
out special  precautions,  if  the  circumstances 
do  not  of  themselves  give  warning  of  his 

J  probable  ptesence,  and  he  is  not  seen  until 
t  is  too  late.  Hanks  v.  Boston  A  A.  R,  Co. 
147  Mass.  495,  496 ;  June  T.  Boston  d  A.  R 
Co.  153  Mass.  79,  82. 

If  the  circumstances  did  give  warning  of 
the  plaintiff's  probable  presence,  it  was  be- 
-cause  the  mode  in  which  the  crossing  was 
prepared,  coupled  with  the  other  facts  in 
•evidence,  showed  an  **  invitation,  **  as  that 
word  commonly  has  been  used  and  under- 
stood. Sweeny  v.  Old  Colony  dt  N.  R.  Co,  10 
Allen,  868,  87  Am.  Dec.  644;  Murphy  t. 
Boston  A  A,  R.  Co,  188  Mass.  121 ;  Holmes 
▼.  Drew,  161  Mass.  578 ;  Fiummer  ▼.  2HW.  156 
Mass.  426,  480 ;  8lef)ens  v.  NichoU,  165  Mass. 
472,  15  L.  R.  A.  469.  The  ludge  rightly  in- 
-structed  the  Jury  mainly  with  reference  to  a 
possible  finding  that  there  was  such  an  in- 
vitation, although,  as  we  have  stated,  he  also 
used  language  importing  that  the  defendant 
would  be  liable  in  case  of  a  license.  No  at- 
tention seems  to  have  been  directed  to  the 
distinction  by  any  one. 

In  explaining  to  the  jury  what  he  meant 
by  a  ** reasonably  intelligent  and  prudent 
man,"  the  judge  said  that  they  were  not  to 
inquire  what  conclusion  a  woman  or  child 
would  come  to  with  reference  to  the  way. 


but  that  the  test  was  whether  an  ordinarily 
intelligent  and  prudent  man  would  under- 
stand that  there  was  an  invitation  to  use  the 
crossing  as  a  public  way.  This  expression 
was  selected  for  criticism  in  argument,  but 
no  exception  was  taken  to  it  except  the  gen- 
eral exception  to  a  charge  which  fills  three 
quarto  pages  of  print.  As  we  have  inti- 
mated, such  an  exception  is  not  enough  to 
raise  the  point.  Curry  v.  Porter,  125  Mass. 
94.  If,  however,  we  were  to  consider  it,  we 
should  see  no  error.  Theoretically,  at  least, 
there  must  be  a  line  at  which  the  preparation 
of  the  face  of  the  earth  will  express  the 
owner's  assent  to  its  being  entered  upon,  and 
short  of  which  it  will  not  express  such  as- 
sent. The  theory  is  the  same  when  the  facts 
relied  on  are  more  complicated.  But  as  the 
law  is  not  prepared  with  an  infinite  number 
of  plans,  pictures,  and  explanations  to  meet 
all  possible  cases,  it  has  to  adopt  some  short 
test.  What,  then,  is  it  fair  to  require  of  an 
owner  as  against  strangers?  If  they  enter 
without  his  license,  they  are  trespassers, 
however  incompetent  and  wanting  in  judg- 
ment they  may  be.  What  must  he  do  to  di- 
minish his  rights?  Clearly,  it  is  not  enough 
that  he  puts  something  on  his  land  which 
may  tempt  or  al  1  ure  a  ch i Id  or  a  fool .  Daniels 
V.  New  York  db  N,  E,  R.  Ch,  154  Mass.  849, 
18  L.  R.  A.  248.  It  must  be  something 
which  by  a  general  standard  of  understand- 
ing gi  ves  leave  to  enter.  That  standard  is  the 
understanding  of  the  ordinarily  prudent  and 
intelligent  person ;  not  man  as  against  woman, 
but  a  person  possessed  of  ordinary  intelli- 
gence and  prudence  as  against  one  who  has 
less  than  the  ordinary.  This  is  what  the 
judge  meant,  and  we  think  that  he  was  right. 
mcceptums  overruled. 


INDIANA  SUPRBMB  COURT. 


Mary  E.  HAGGART  et  al.,  Appts., 

V. 

John  8TEHLIN  et  al. 


.Ind.. 


1.  A  statate  proTidin^for  the  licenslii^ 
of  liquor  sellers  is  not  miconstitational 

on  the  ground  that  it  is  to  promote  their  businefls 
or  that  it  oonf en  a  prlvileffe  to  do  an  unlawful 
act  since  in  the  absence  of  any  statute  on  the 
subject  the  busiuecis  would  be  open  to  alL 
1B«  A  saloon  oonstitntes  sa  actionable 
nuisance  to  nei^hborinn^  property 
owners*  whose  property  is  largely  depnxsiated 
in  selling  and  rental  value  by  reason  of  the  prox- 
imity of  the  saloon,  frequented  by  persons  for 
the  purpose  of  drinking  intoxicating  liquors 
therein,  when  it  is  established  in  a  residence 
neighborhood  that  had  been  previously  free  from 


such  business  and  which,  aside  from  residences, 
included  UtUe  except  churches,  schools,  a  female 
college  and  an  orphan  asylum,  and  in  which  the 
people  are  largely  opposed  to  saloons. 

8«  The  lessor  of  a  building  Ibr  nse  as  a 
saloon*  which  will  constitute  an  actionable 
nuisance  to  neighboring  property  owners,  is  li- 
able to  them  for  the  damage  resulting  from  such 
use. 

4.  A  saloon  keeper's  license  Ibr  the  sale 
of  intojdcating^  liquors  is  no  defense 
against  liability  to  adjoining  property  owners,  as 
to  whom  his  saloon  may  constitute  an  actionable 
nuisance. 

6.  Ani^JunettonwUlnotlieinallcases 
to  prevent  the  momtenanoe  of  a  nutoanoe  causing 
damage  to  prlvSi  tttoi>«*^*^^^^^*^^^^  "^*^ 
be  by  an  aou<i^rv^^maa«. 


NOTS.— The  above  case  is  one  of  extraordinary 
interest  and  importance.  It  is  none  the  less  a  new 
departure  or  advance  because  it  applies  to  the  case 
old  and  well  established  principles  such  as  are  pre- 
sented in  Bohan  v.  Port  Jervis  Qsb  Light  Ck>.  (N.  Y.) 
9L.B.A.7U,andfiote.  Rut  it  will  be  noticed  that 
the  decision  while  establishing  the  doctrine  that  a 
licensed  saloon  may  oongtitute  an  actionable  nui- 
82L.R.A., 


sance  to  nelj^w  ^^ 
deciding  that ^5^ 


question  of  it^v:H\#  A<:^!v*^*^^^^ 

what  degrfteT^.^^    .f .  ^V^  ^«tf^«A.^T?»^\^t- 

tutea  nS^^^^tX%^,fV 


dsion  in  e^  ^ 
anuisanoa, 


See  also  41  L.R.  A.  219;  42  L.  R.A.  181;  4-1 
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APPEAL  by  plaintiffs  from  judgment  of 
the  Circuit  Court  for  Marion  County  In 
favor  of  defendants  in  an  action  brought  to 
enjoin  defendants  from  maintaining  a  liquor 
saloon  in  such  close  proximity  to  plaintiff's 
property  as  to  amount  to  a  private  nuisance 
to  plaintiffs.     Eeversed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Eli  F.  Ritter.  for  appellants : 

The  point  at  issue  here  is  the  validity  of 
that  act  so  far  as  its  license  features  are  con- 
cerned. 

This  act  does  undertake  to  control,  regu- 
late, and  to  restrict  the  sale  of  intoxicating 
liquors,  but  in  that  connection  it  does  license, 
authorize,  and  sanction  the  sale  and  the  saloon 
by  the  license  for  which  It  provides,  and  the 
control,  the  regulations,  and  restrictions  in 
the  act  are  in  me  interest  of  and  do  promote 
the  Interests  and  business  of  saloon  keeping 
and  the  saloon  business,  and  the  saloon  is  the 
creature  and  institution  established,  sanc- 
tioned, and  protected  by  this  system. 

The  wisest  and  most  effectual  way  to  pro- 
mote, encourage,  and  protect  any  special  en- 
terprises, has  been  found  to  be  by  licensing, 
regulating,  and  restricting  the  same. 

There  could  not  be  a  license  svstem  with- 
out prohibition,  regulations,  and  restrictions 
in  it  that  would  be  of  any  force  whatever. 

The  first  act  established  by  the  governor 
and  judges  who  composed  the  legislative  body 
in  the  norUiwest  territory  was  a  license  saloon 
system. 

There  was  no  man  in  that  day,  I  dare  say, 
who  contended  that  that  was  an  act  in  re- 
straint of  the  liquor  traffic,  but  the  act  itself 
with  all  its  surrounding  history  shows  that 
it  was  intended  in  the  interest  of  and  to  build 
up  what  was  considered  a  great  industry. 

The  legislature  in  the  passage  of  an  act 
adopting  or  continuing  a  measure  or  policy 
that  has  been  long  in  existence  and  thor- 
oughly tried  in  our  state  and  elsewhere  in 
the  world  and  has  made  for  itself  a  history 
as  to  the  workings,  the  effect,  and  results  of 
the  measure  will  be  presumed  to  intend  what 
the  history  of  the  measure  has  shown  to  be 
the  effect  and  results  of  such  legislation. 

If  a  man  cannot  conduct  the  saloon  busi- 
ness, as  he  cannot,  without  license,  and  can 
conduct  the  saloon  business,  as  he  can,  with 
license,  then  the  license  is  the  authority,  pro- 
tection, approval,  and  sanction  for  the  deadly 
business  that  he  conducts. 

There  is  no  inherent  right  in  a  citizen  to 
sell  intoxicating  liquors  by  retail.  It  is  not 
a  privilege  of  a  citizen  of  the  state  or  of  a 
citizen  of  the  United  States. 

Ormoley  ▼.  OhrisUnsm,  187  U.  S.  86,  84  L. 
6d.  620. 

A  business  that  a  man  cannot  conduct  with- 
out license,  and  may  conduct  with  license, 
is  a  business  founded  solely  upon  the  license 
and  authorized  by  the  license,  and  the  li- 
cense is  the  consent,  sanction,  and  approval 
of  the  business. 

Inherent  or  natural  or  inalienable  rights, 
all  meaning  the  same  thing,  are  the  only 
rights  that  may  be  regulated  and  restricted. 

Acquired  rights,  such  as  the  right  to  keep 
22  L.  R.  A. 


a  stCloon,  are  not  regulated  and  restricted,  for 
such  rights  are  only  rights  so  far  as  they  are 
acquired  and  conferred. 

Whatever  they  may  formerly  have  been 
thought  to  be  the  place,  the  proprietor,  and 
the  business  have  now  come  to  be  known  as 
the  saloon,  the  saloon  keeper,  and  the  saloon 
business.  Each  with  an  unbroken  record  and 
history  which  have  established  character  and 
reputation  by  testimony  in  which  there  is  no 
conflict.  Of  this  the  courts  in  this  govern- 
ment  long   ago   took  judicial   knowledge. 

Thurlaw  v.  MasMchugetta,  46  U.  B.  5  How. 
504,  12  L.  ed.  256. 

By  the  general  concurrence  of  opinion  of 
every  civilized  and  Christian  community, 
there  are  few  sources  of  crime  and  misery  t^ 
society  eq^ual  to  the  dram-shop  where  intox- 
icating liquors  in  small  quantities  to  be 
drunk  at  the  time  are  sold  indiscriminately 
to  all  parties  applying. 

CrouiUy  v.  Christensen^  supra. 

AH  that  is  said  or  claimed  in  candor  from 
the  business  itself  is  by  way  of  excuse,  that 
it  is  a  necessary  evil ;  but  the  constitution 
of  Indiana,  as  well  as  public  policy,  recog- 
nizes no  such  thing  as  a  necessary  evil. 

If  the  saloon  business  is,  in  fact,  what  the 
civilized  and  Christian  sentiment  of  our 
country  have  declared  it  to  be,  certainly  an 
act  of  a  state  legislature  cannot  provide  for 
the  maintenance  and  continuance  of  such  a 
business. 

The  mistake  and  unconstitutionality  of  the 
act  lies  in  the  false  theory  that  the  business 
is  laudable  and  the  enterprise  to  be  protected; 
when,  in  fact,  the  business  itself  is  criminal 
under  any  intelligent  contemplation  of  crime, 
and  therefore  should  be  dealt  with  on  the 
theory  that  it  is  criminal,  and  instead  of  be- 
ing provided  for,  should  be  provided 
against. 

The  act  that  accomplishes  such  disastrous 
results  is  certainly  in  conflict  with  the  con- 
stitution of  Indiana  and  public  policy  and 
is  void. 

The  legislature  is  charged  by  the  constitu- 
tion of  Indiana  with  the  duty  of  provid- 
ing and  encouraging  by  all  suitable  means, 
moral,  intellectual,  scientific,  and  agricult- 
ural improvements,  etc. 

See  Const,  art.  8,  f^  1. 

If  the  legislature,  instead  of  providing  for 
the  promotion  of  specific  objects,  as  required 
by  the  constitution,  does  in  fact  provide  a 
system  the  working  of  which  is  a  disturbance, 
destruction  and  defeating  of  these  objects, 
such  legislation  cannot  claim  the  protection 
of  the  constitution. 

Blackstone  savs :  **  A  law  is  a  rule  of  ac- 
tion prescribed  by  the  supreme  power  of  the 
state,  commanding  what  is  right  and  pro- 
hibiting what  is  wromr." 

That  defines  the  fundamental  principle  in 
every  constitutional  provision  and  legislative 
act. 

Saltis  populi  tuprema  lex. 

What  may  be  considered  as  a  lawful  insti- 
tution or  business  at  one  period  under  given 
conditions  may  be  considered  as  an  unlaw- 
ful institution  or  business  at  another  period 
under  other  conditions. 

Stone  ▼.  Mieeieeippi,  101  U.  8.  814.  d5  L. 
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ed.  1079;  Pftalen  ▼.  Virginia,  49  U.  S.  8 
How.  168,  12  L.  ed.  1080. 

The  Indiana  territorial  government  on  the 
29th  day  of  November  1806  (see  Laws,  2d 
Sess.  Ist  General  Assembly,  p.  6),  by  legis- 
lative action  chartered  Yincennes  University 
at  Yincennes,  Indiana,  and  in  the  charter 
provided  for  a  lottery. 

The  present  constitution  of  Indiana, 
adopted  m  1851,  prohibited  lotteries,  but  the 
supreme  court  of  Indiana  in  1879,  in  the  case 
of  Eellum  v.  State,  66  Ind.  588,  held  that 
under  the  original  charter  to  the  Yincennes 
University,  the  lottery  provided  for  therein 
could  not  be  disturbed  oy  even  a  constitu- 
tional provision,  and  must  remain  a  valid  in- 
stitution. Afterwards  the  Supreme  Court 
of  the  United  States  rendered  a  decision  upon 
this  question  in  the  case  of  Strnie  v.  Mims- 
9ivpi,  supra,  expressing  its  judicial  knowl- 
edge, and  the  civilizea  and  Christian  senti- 
ment of  the  people. 

Then  the  question  of  the  Yincennes  lottery 
feature  came  again  before  the  supreme  court 
of  Indiana,  in  1888,  in  the  case  of  State  v. 
Woodward,  89  Ind.  110. 

And  the  court  proceeded  to  declare  that  the 
Yincennes  lottery  must  go,  or  words  to  that 
effect,  overruling  its  former  decision  on  that 
subject. 

Lotteries,  being  regarded  as  mischievous 
games,  are  common  nuisances,  and  anjr  per- 
son setting  up  a  lottery  or  selling  tickets 
therein  is  punishable  for  a  common  nuisance 
at  common  law. 

Wood,  Nuisance,  g  6B. 

What  has  been  said,  and  can  be  truthfully 
said,  about  the  evil  nature  and  injurious 
effects  of  lotteries,  has  been  and  can  be  far 
more  strongly  said  of  saloons. 

The  Supreme  Court  of  the  United  States, 
in  deciding  the  case  of  Mugler  v.  Kansas, 
and  other  cases  consolidated  with  it,  123  U. 
8.  628,  81  L.  ed.  205,  apply  the  same  prin- 
ciple to  the  liquor  traffic  which  they  have 
heretofore  applied  to  a  slaughter-house  in 
the  wrong  place,  and  a  lottery  in  any  place. 

A  house  need  not  be  noisy  to  constitute  a 
disorderly  house.    It  is  not  necessary  that  the 

Sublic  peace  of  the  neighborhood  would  be 
isturbed.  It  is  enough  if  it  is  resorted  to 
for  any  immoral  purpose. 

PeopU  V.  Rowland.  1  Wheel.  Crim.  Cas. 
386 ;  Harvey  v.  Dewoody,  18  Ark.  252 ;  Meeker 
V.  Van  Bensselaer,  15  Wend.  897 :  Manhattan 
Mfg,  A  FertiUging  Co.  v.  Van  Keuren,  28  N. 
J.  Eq.  251 ;  Coe  y.  Schultz,  4!7  Barb.  67 ; 
Bishop,  Non-Cont.  L.  p.  480. 

In  considering  whether  any  act  is  a  nui- 
sance, regard  must  be  had,  not  only  to  the 
thing  done,  but  to  the  surrounding  circum- 
stances. What  would  be  a  nuisance  in  one 
neighborhood  might  not  be  so  in  another. 

Bodenhausen  v.  Oraten,  141  Pa.  546 ;  Sturgee 
▼.  JBridgman,  L.  R.  11  Ch.  Div.  852 ;  Hurl- 
but  V.  mcKone,  55  Conn.  81 ;  Dennis  v.  Eck- 
hardt,  8  Grant,  Cas.  890 ;  McCaffrey's  App. 
105  Pa.  253 ;  DaUas  v.  Art  Club,  44  Phi  la. 
Leg.  Int.  512;  WaOace  v.  Auer,  82  Phi  la. 
Leif.  Int.  288 ;  Harrison  v.  St.  Mark's  Church, 
8  W.  N.  C.  884 ;  Burke  v.  Myers,  10  W.  N. 
C.   481 ;  Dillon  v.  StcOes,  11  W.   N.    C.    18. 

Even  though  the  appellee's  saloon  might 
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be  a  necessary  institution  (which  we  do  not 
admit  bv  any  means)  in  some  locality,  yet 
it  would  be  a  nuisance  in  the  locality  whero 
it  is. 

Wood,  Nuisance,  §§  6-19. 

A  law,  the  effect  of  which  is  to  defeat  the 
ends  and  purposes  of  the  government  and 
constitution,  should  be  declared  void  by  the 
courts. 

Jones  V.  People,  14  111.  196 ;  Thurlow  v. 
Massachusetts,  46  U.  S.  5  How.  504,  12  L.  ed. 
256 ;  Bed>e  v.  StaU,  6  Ind.  586,  68  Am.  Dec. 
891. 

If  the  act,  whatever  may  have  been  the 
intention  of  the  legislature,  does  In  fact  de- 
feat and  thwart  the  purpose  of  the  constitu- 
tion in  the  promotion  of  public  morals,  pub- 
lic intelligence,  public  health,  and  public 
peace,  then  the  court  must  exercise  its  func- 
tion and  protect  the  public  by  declaring  such 
an  act  void. 

Mugler  v.  Kansas,  128  U.  8.  628,  81  L.  ed. 
205. 

The  Supreme  Court  of  the  United  States 
says :  **  No  legislature  can  bargain  away  the 
public  morals  and  the  public  peace.  The 
people  themselves  cannot  do  it." 

There  is  no  escape  from  the  fact,  saying 
the  very  least  that  can  be  said,  that  this  act 
does  provide  for  a  license,  or  a  temporary 
lease,  or  a  consent,  or  a  permit,  whatever  it 
may  be  called,  to  abuse  the  public  morals, 
and  the  public  health,  and  the  public  peace. 

There  never  was  any  constitutional  law  in 
Indiana  for  the  establishment  and  existence 
of  the  most  heartless,  devastating,  and  cruel 
tyranny,  the  saloon,  and  that  it  is  an  outlaw 
from  the  beginning. 

The  life  of  a  law  is  the  reason  or  necessity 
for  its  enactment. 

Beebe  v.  State,  supra. 

If  there  ever  was  a  reason  for  such  a  law 
as  contemplated  in  the  act  of  the  Indiana  leg- 
islature referred  to,  that  reason  long  ago 
ceased. 

A  license  saloon  system  has  survived,  with- 
out material  change,  this  one  hundred  years 
of  progress  in  all  things  else.  The  act  of 
the  Indiana  legislature  upon  which  the  ap- 
pellees in  this^case  depend  for  defense,  is 
the  same  act  in  substance  with  the  first  act 
adopted  by  the  Northwest  Territory  more 
than  one  hundred  years  ago.  One  hundred 
years  have  tested  this  theory  of  legislation. 
After  one  hundred  years  of  trial  of  this  meas- 
ure, the  Christian  and  civilized  sentiment  of 
the  whole  nation,  and  the  highest  judicial 
tribunal  in*  its  judicial  knowledge,  declare 
the  places  established  thereby  to  be  universal 
public  enemies,  and  that  ''the  statistics  of 
every  state  show  a  greater  amount  of  crime 
and  misery  attributable  to  the  use  of  ardent 
spirits  obtained  in  these  retail  liquor  saloons 
than  to  any  other  source." 

Of  all  the  systems  and  theories  of  legisla- 
tion upon  any  subject,  that  the  worst  and 
most  destructive  should  survive  is  beyond 
comprehension.  It  is  upheld  and  defended 
only  by  that  element  in  society  that  profits 
by  Its  deadly  work. 

The  greatest  rules  of  law  which  express 

the  highest  wisdom  and  justice,  have  not 

come  to  us  through  legislation,  but  Uirough 
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the  courts.  The  wicked  institution  of  slay- 
eiy  in  the  United  States  would  never  have 
been  abolished  by  legislation.  But  by  a  con- 
stitutional proceeding  that  deadly  toe  was 
slain  at  a  blow  by  the  Emancipation  Proc- 
lamation in  an  emergency  to  save  the  gov- 
ernment. 

On  petition  for  rehearing. 

The  right  of  the  legislature  to  regulate  and 
control  and  to  license  the  sale  of  intoxicating 
liquors  was  specifically  and  distinctly  con- 
ceded in  my  original  brief  in  this  case  and 
in  my  oral  argument  before  the  court.  That 
question  was  m  no  way  put  at  issue  in  this 
case,  vet,  with  all  due  respect  for  the  opin- 
ion of  this  court  as  rendered  in  this  case.  I 
urge  that  the  court  has  decided  very  clearly 
and  very  conclusively  and  very  satisfactorily 
that  particular  question. 

My  objections  are  made  to  the  license,  the 
authority,  and  the  sanction  eiven  by  the  act, 
to  the  person,  the  place,  ana  the  conduct  of 
the  saloon  business.  I  am  talking  about  the 
saloon  business  solely;  the  place  where  in- 
toxicating liquors  are  sold  and  drunk,  where 
persons  are  invited  to  meet  and  drink,  the 
place  and  the  business  authorized  and  sanc- 
tioned by  law. 

This  question  that  is  at  issue  is  not  passed 
on  in  the  opinion  rendered  by  the  court. 

The  appellants  in  the  institution  of  this 
action  sought  damages  for  injury  to  their 
property  and  the  disturbance  to  their  enjoy- 
ment of  the  premises,  and  soueht  relief  by 
injunction,  also,  from  the  further  continu- 
ance of  the  same. 

If  the  legislature  were  to  pass  an  act  which 
was  against  education,  or  an  act  against  pub- 
lic intelligence,  or  an  act  against  the  inter- 
ests of  agriculture,  such  an  act  would  be 
▼oid,  and  it  would  be  the  duty  and  province 
of  the  courts  to  declare  it  so.  If  the  act  in 
fact  worked  an  injury  that  was  ruinous  to 
the  subject  contemplated  by  Const,  art.  8, 
^1,  the  courts  must  pass  on  the  effect  and 
result  of  the  act.  sustain  or  declare  it  void 
in  accordance  with  the  effect  and  result  it  in 
effect  has,  however  laudable  might  be  the 
intention  of  the  legislature  in  the  passage  of 
the  act. 

If  the  legislature,  as  it  might  do,  were 
to  establish  a  license  system  for  slaughter- 
houses with  regulations  and  restrictions  and 
without  any  exception  as  to  locality,  it  would 
not  be  insisted  that  under  such  general  li- 
cense law  a  slauffhter-house  might  be  estab- 
lished on  the  main  street  in  the  heart  of  In- 
dianapolis. 

The  legislature  mi>?ht  provide  a  system  for 
licensing  pest-hospitals  with  regulations  and 
restrictions,  and  without  any  exceptions  as 
to  locality,  but  it  would  not  be  contended 
by  the  legal  profession  that  a  man  might  es- 
tablish a  pest-house  on  the  main  street  and 
in  the  heart  of  the  citv  of  Indianapolis. 

On  the  principle  of  law  recognized  and  es- 
tablished, how  can  a  saloon  be  established 
in  the  neighborhood  described  in  the  com- 
plaint in  this  case,  and  be  maintained  and 
protected. 

While  the  legislature,  I  concede,  may  by 
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a  constitutional  act  license,  regulate,  and 
restrict  the  sale  of  liquor,  it  could  not,  in 
connection  with  the  sale  of  liauors,  license 
gambling  or  any  other  immoral  thing. 

It  is  no  more  necessary  to  license  a  saloon 
in  connection  with  licensing,  regulating, 
and  restricting  the  sale  of  liquor,  than  it  is 
to  connect  gambling  and  other  vices  with  the 
same. 

The  proposition  that  the  authority  to  li- 
cense, regulate,  and  restrict  the  sale  of  li- 
quor carries  with  it  the  authority  to  license 
a  saloon,  cannot  be  maintained. 

Any  legislation  that  causes  the  evil  effects 
and  consequences  growing  out  of  the  lise  of 
intoxicating  liquors  to  be  prevented,  miti- 
gated, or  reduced  is  within  the  scope  of  the 
constitutional  provision.  Any  legislation 
upon  this  subject  which  aggravates  and  mul- 
tiplies the  evils  and  disastrous  effects  grow- 
ing out  of  the  use  and  abuse  of  intoxicating 
liauors  is  in  violation  of  the  constitution. 

The  question  whether  the  purpose  of  the 
constitution  which  requires  that  the  legisla- 
ture shall,  by  the  best  means,  provide  for 
morality,  is  being  carried  out  by  an  act  of 
the  legislature,  is  a  question  addressed  to  the 
court,  comes  within  its  duty,  and  from  which 
there  is  no  escaping  the  responsibility. 

The  court  cannot  avoid  the  judicial  knowl- 
edge, that  the  act  of  the  legislature  provid- 
ing for  a  saloon  license  system  is  against  the 
interests  of  public  morals.  The  constitution 
and  this  act  with  the  history  and  results  of 
such  legislation  cannot  be  reconciled.  The 
saloon  is  clearly  within  the  definition  of  a 
common-law  nuisance,  and  classed  under 
wrongs  malum  in  ae. 

W<x>d,  Nuisance,'  §  24. 

Instead  of  licensing  a  saloon,  in  connection 
with  the  licensing  the  sale  of  intoxicating 
liquors,  instead  ot  conferring  the  authority 
to  open  a  place  where  persons  are  invited  to 
assemble,  wherein  intoxicating  liquors  may 
be  sold  and  drunk,  that  is  the  very  thing 
that  ought  not  to  be  licensed  in  connection 
with  such  sale. 

The  statutes  concerning  nuisances  are  am- 
ple both  in  their  civil  and  criminal  provis- 
ions to  give  relief  and  protection  to  these 
appellants,  if  the  appellees  were  left  to  their 
inherent  rights.  Probably  the  most  impor- 
tant case,  considering  the  circumstances  and 
effects,  ever  decided  in  England,  was  the  case 
of  S&merset  v.  Stewart^  in  king's  bench,  de- 
cided June  22,  1771,  see  Lofft's  Reports, 
Easter  term,  1st  case. 

About  fifty  years  before  that  date  Lords 
Hardwicke,  Talbot,  and  York  had  held  that 
African  slaves  might  legally  be  held  in  Eng- 
land, and  from  that  date  to  the  date  of  the 
decision  in  that  case,  that  had  been  accepted 
as  the  law. 

That  case  was  habeas  corpus  for  the  release 
of  a  slave.  The  argument  of  the  question 
before  the  court  was  lengthy,  and  partici- 
pated in  by  numerous  advocates,  in  which 
was  made  very  prominent,  that  the  growth 
of  Christian  and  civilized  sentiment  and  pub- 
lic intelligence  was  such,  that  the  law  of 
England  could  not  then  be  declared  to  be 
what  it  had  been  declured  and  understood  to 
be  fifty  years  before. 


Digitized  by  ^OOQ IC 


Lord  Mansfield  dellTered  the  unanimous 
opinion  of  the  court.  He  said  in  the  lan- 
ffuage  of  that  day,  among  other  things: 
^The  aettine  fourteen  to  fifteen  thousand 
men  at  once  free,  loose  by  solemn  opinion,  is 
much  disagreeable  in  the  effect  it  threatens. 
.  .  .  If  the  parties  will  have  judgment, 
fiaX  justitia,  mat  ecdum,  let  justice  be  done, 
whatever  bia  the  consequences.  .  .  .  Mr. 
Stewart  may  end  the  question  by  discharg- 
ing or  ffive  freedom  to  the  negro.  .  .  . 
But  if  uie  parties  will  have  It  decided,  we 
must  give  our  opinion.  .  .  .  Compassion 
will  not  on  the  one  hand,  nor  inconvenience 
on  the  other,  be  decided,  but   the  law. " 

The  slave  was  liberated.  There  had  been 
no  act  of  parliament,  no  decision  of  court, 
upon  this  question  intervening  for  fifty  years, 
and,  since  the  declaration  of  law,  airectly 
the  opposite. 

That  decision  freed  every  slave  then  held 
in  England.  The  dire  consequences  of  such 
a  decision,  predicted  in  the  argument,  to 
commerce,  domestic  affairs,  and  social  order, 
did  not  follow.  The  Christian  civilization 
so  adjusted  the  affairs  that  the  effects  of  the 
decision  came  like  a  providential  blessing  to 
the  whole  people. 

Mutrs.  Kern'A  Bailey  for  appellees. 

£lliott»  Ch.  «7.,  delivered  the  opinion  of 
the  court : 

One  question,  and  only  one,  is  here  pre- 
sented ;  all  others  are  excluded  by  the  state- 
ments of  counsel  and  by  the  record.  That 
question  is  this :  Is  the  Statute  of  March  17, 
1875,  regulating  the  liquor  traffic,  requiring 
a  license  and  imposing  a  tax  upon  dealers  in 
the  form  of  a  license  fee,  unconstitutional  ? 

The  assault  upon  the  statute  comes  from  a 
quarter  different  from  that  whence  all  as- 
f  saults  have  come  in  the  past,  for  it  comes 
from  citizens  and  property  owners  who  are 
not  engaged  in  the  traflSc;  not  from  those 
whom  the  law  requires  to  take  out  a  license 
and  against  whom  penalties  are  denounced 
for  a  failure  to  pay  the  fee  prescribed  and  to 
obtain  the  license  which  is  reauired  of  all 
who  engage  in  the  business  of  aram  selling. 
The  position  of  the  appellants  is  a  novel  one ; 
there  is  no  instance  in  the  books  where  such 
a  position  has  been  assumed.  We  are  asked 
to  overthrow  a  principle  of  law  which  has 
prevailed  not  merely  lor  years,  but  for  cent- 
uries. So  far  as  we  can  ascertain,  the  power 
of  the  legislative  department  to  regulate  the 
liquor  traffic  by  exacting  a  license  nas  never 
been  challenged  by  parties  other  than  those 
of  whom  a  license  was  exacted  until  now. 
In  every  reported  case  the  power  has  been 
asserted  to  exist.  The  state  courts  have  with- 
out a  break  in  the  current  of  opinion  affirmed 
the  validity  of  such  statutes,  but  no  court 
hsiK  ft ssertecT their  validity  in  stronger  or  mor^ 
enijiiifitic  rerma  than  the  Supreme  Court  of 
the  United  Stnua,  There  is  absolutely  no 
diversity  of  opinion.  Thtre  is,  therefore,  no 
Toom  for  doubt,  no  quest ioti  aa  to  our  duty 
fof  we  are  bound  bj  the  law  as  it  exiats', 
W«?  are  not  law-mnSers  and  hence  are  with' 
iwxi  power  to  chang-e  the  \^w.  A  Hian^e  can 
b(?  made  only  by  the  lawmaking  depariaient 
of  the  government.     The  question  1b  io  free 
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from  difficulty,  and  so  firmly  settled,  that 
there  is  really  no  room  for  discussion ;  but 
we  have  concluded  that  it  is  due  to  the  able 
and  elaborate  argument  of  counsel  to  consider 
somewhat  in  detail  the  points  upon  which 
a  reversal  of  the  judgment  is  ask^. 

The  position  that  a  license  is  required  of 
liquor  sellers  for  the  promotion  of  their  busi- 
upas  is  untenable.  It  has  been  asserted  again 
Ciud  again  by  the  courts  and  by  the  text- 
writers  that  a  license  Is  required  for  the  pro- 
tection of  the  community  not  for  the  benefit 
of  the  liquor  dealers.  The  object  of  license 
laws  is  to  restrict  the  traffic  to  the  few,  not 
to  open  it  to  all  without  restriction  or  re- 
straint. But  whether  the  policy  of  the  law 
is  good  or  bad  Is  a  question  for  the  legisla- 
ture, not  the  courts.  In  the  Idcense  Tax 
Cases,  72  U.  8.  5  Wall.  462,  18  L.  ed.  497, 
it  was  said  :  **  This  court  can  know  nothing 
of  public  policy  except  from  the  constitution 
and  the  laws.  ...  It  has  no  legislative 
powers.  It  cannot  amend  or  modify  any  leg- 
islative acts."  No  court  can  decide  such  a 
question  without  a  flagrant  violation  of  duty 
and  an  usurpation  of  authority  that  no  prin* 
ciple  will  justify  nor  any  precedent  excuse. 
We  beein  our  quotations  from  the  text- writ- 
ers and  the  courts  with  one  from  a  work  of 
excellent  repute,  Mr.  Tiedeman's  work  on 
the  Police  Growers.  This  author  says  that : 
**  Since  the  primary  object  of  such  a  law 
would  be  to  operate  as  a  restriction  upon  the 
trade,  and  not  to  raise  a  revenue,  the  inci- 
dental increase  in  the  revenue  would  consti- 
tute no  valid  objection  to  the  law.**  Tiede- 
man,  Pol.  Powers,  277. 

In  the  case  of  State  v.  Gassidy,  22  Minn. 
812,  21  Am.  Rep.  765,  the  court  said  :  ''Re- 
garding the  law  as  a  precautionary  measure, 
intended  to  operate  as  a  wholesome  restraint 
upon  the  traffic,  and  as  a  protection  to  so- 
ciety against  its  consequent  evils,  the  exacted 
fee  is  not  unreasonable  in  amount " 

The  court  of  appeals  of  New  York,  in  the 
case  of  Bertholf  v.  O'BeiUy,  74  N.  Y.  509, 
80  Am.  Rep.  828,  said :  "The  right  of  the 
state  to  regulate  the  traffic  in  intoxicating 
liquors,  within  its  limits,  has  been  exercisea 
from  the  foundation  of  the  government,  and 
is  not  open  to  question.  The  state  may  pre- 
scribe the  persons  by  whom,  and  the  condi- 
tions under  which,  the  traffic  may  be  carried 
on.  It  may  impose  upon  those  who  act  un- 
der its  license  such  liabilities  and  penalties 
as  in  its  judgment  are  proper  to  secure  so- 
ciety against  the  dangers  oi  the  traffic. " 

In  the  case  of  Welsh  v.  State,  126  Ind.  71, 
9  L.  R.  A.  664,  our  own  court  said :    "That 
the  state  of  Indiana  possesses  the  power  to 
regulate  and  control  the  traffic  in  \iiU)x\cat\ne 
liquors  has  nPT^ar  \>«^^  *^  ^^^  queation. 
It  was  also  8^\1^     ♦*  KV^  ^«^^«  xegwlaUng  and 
imposing  buw^^'  .  o^  ^"^^  Wt.^^^  ^^e  iwj>- 

law,  except^  VCj^^lp^  ^tt^^^^^x^  n^  mlii^W^v 
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in  that  locality ;  while  a  license  law  pro- 
hibits all  within  the  state,  who  have  not 
obtained  a  license,  from  engaging  in  the 
business  of  retailing  intoxicating  liquors. 
Each  of  these  is  a  restriction  upon  the  com- 
mon-law right  of  the  individual  citizen." 
In  asserting  the  right  of  a  city  to  exact  a 
license  of  a  person  not  a  resident  of  the  mu- 
nicipality in  the  case  of  Emerieh  ▼.  Indian- 
apolis,  118  Ind.  279,  the  court  said :  **  Liq- 
uor-sellers are  subjected  to  the  payment  of  a 
special  tax,  because  the  object  of  this  class 
of  legislation  is  to  restrict  the  business,  and 
not  because  its  object  is  to  secure  to  the  liq- 
uor-sellers the  benefit  or  protection  of  the 
municipal  government.  The  liquor-seller  is 
compel  led  to  pay  a  special  tax,  in  the  form 
of  a  license  fee,  in  order  that  the  business 
may  be  restricted  to  fewer  persons,  and  not 
be  open,  like  other  pursuits,  to  every  one 
without  the  payment  of  any  special  tax. 
The  theory  of  the  legislation  upon  this  sub- 
ject is,  that  the  business  is  one  which  re- 
quires restraint  because  it  Is  harmful  to  so- 
ciety, and  a  license  fee  is  exacted  for  the 
purpose  of  restricting  the  business  and  not 
for  the  purpose  of  increasing  the  traffic. 
mdd&riehy.  8taU,  101  Ind.  564,  51  Am.  Rep. 
768;  ImU  v.  CratDfordaville,  109  Ind.  466. 
The  law  in  exacting  a  license  fee  does  not 

grant  a  privilege  that  did  not  before  exist, 
ut,  on  the  contrary,  lays  a  special  tax  upon 
a  pursuit  which,  but  for  the  statute,  might 
be  followed  without  paying  any  special  tax. " 
Many  other  cases  in  our  own  reports  de- 
clare tne  same  general  doctrine.  Frankfort 
Y,  Aughe,  114  Ind.  77 ;  Vinson  v.  JHonticello, 
118  Ind.  103 ;  Wagn&r  v.  Qarrett,  118  Ind. 
114;  Moore  ▼.  IndianapolU,  120  Ind.  488; 
Barri9on  v.  Zock^iart,  36  Ind.  113. 

It  would  be  an  easy  task  to  multiply  quota- 
tions sustaining  the  doctrine  we  have  stated, 
but  it  would  inexcusably  prolong  this  opin- 
ion to  do  so,  and  we  shall  do  no  more  than 
make  an  extract  from  the  only  case  adduced 
by  appellant's  counsel  in  support  of  his  posi- 
tion. The  case  to  which  we  refer  is  that  of 
Crowley  ▼.  Christeneen,  187  U.  S.  86,  34  L. 
ed.  630.  The  question  in  that  case  was  as 
to  the  constitutionality  of  a  statute  requir- 
inir  the  payment  of  a  license  fee  and  the  ob- 
taining of  a  license,  and  that  is  the  question 
in  this  case.  The  only  difference  in  the  cases 
is  this :  In  the  case  before  us  the  statute 
challenged  is  one  authorizing  the  issuing  of 
licenses  by  county  officers,  while  in  that  case 
the  question  was  upon  a  statute  authorizing 
the  officers  of  a  municipal  corporation  to  ex- 
act a  license,  llie  court  in  that  case  affirmed 
the  constitutionality  of  the  statute  as  strongly 
and  decisively  as  it  was  possible  for  a  opi^rt 
to  do.  In  the  course  of  the  opinion  it  was 
said:  '*As  it  is  a  business  attended  with 
danj2:er  to  the  community,  it  may,  as  already 
said,  be  entirely  prohibited,  or  be  permitted 
under  such  conditions  as  will  limit  to  the 
utmost  its  evils.  The  manner  and  extent  of 
the  regulation  rest  in  the  discretion  of  the 
governing  authority.  That  authority  may 
vest  in  such  officers  as  it  may  deem  proper 
the  power  of  passing  upon  applications  for 
permission  to  carry  it  on  and  to  issue  licenses 
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for  that  purpose.     It  is  a  matter  of  legisla- 
tive will  only." 

It  is  impossible  to  conceive  how  a  decis- 
ion could  be  more  directly  or  conclusively 
against  the  appellant's  position  than  the  one 
from  which  we  have  quoted  and  upon  which 
they  rely. 

Counsel  seize  upon  a  fragmentary  expres- 
sion in  the  opinion  from  which  we  have 
quoted,  and  isolating  it  from  its  associated 
words,  affirm  that  it  sustains  the  contention 
that  the  state  has  no  power  to  regulate  the 
liquor  traffic  by  providing  that  dealers  shall 
take  out  a  license.  ...  In  affirming  this, 
one  of  the  plainest  and  most  elementary  prin- 
ciples of  logic  and  of  law  is  violated  by 
counsel,  for  a  clause  or  sentence  is  always  to 
be  considered  in  connection  with  the  words 
with  which  it  is  associated. 

The  part  of  the  opinion  in  Orowley  t. 
Chrietenaen,  eufra,  which  counsel  quote  is 
this:  ** There  is  no  inherent  right  in  a  citi- 
zen to  sell  intoxicating  liquors  by  retail. 
It  is  not  a  privilege  of  a  citizen  of  the  state 
or  a  citizen  of  the  United  States. "  The  con- 
text plainly  and  unequivocally  shows  the 
sense  in  which  this  language  was  used.  The 
meaning  is,  that  because  the.business  is  hurt- 
ful to  society  there  is  authority  to  regulate 
it,  and  that  the  right  to  conduct  such  a  busi- 
ness is  not  one  that  is  beyond  legislative  con- 
trol. If  the  right  to  sell  liquor  were  one  of 
the  inherent  rights  of  personal  liberty,  such, 
for  instance,  as  the  right  of  a  farmer  to  sell 
his  com,  wheat,  or  potatoes,  the  legislature 
could  neither  burden  nor  abridge  it  by  im- 
posing a  special  lax  or  requiring  a  tpecial 
license.  The  legislature  can  burden  those 
engaged  in  the  liquor  traffic  because  the  right 
to  conduct  such  a  business  is  not  an  inherent 
attribute  of  persona]  liberty  inasmuch  as  such 
a  pursuit  is  hurtful  to  the  community  and  • 
requires  special  regulation  and  restraint.  If 
it  were  harmless  and  not  inimical  to  the  good 
of  society,  it  could  not  be  subjected  to  spe- 
cial burdens,  restrictions,  or  regulations,  but 
to  such  burdens,  restrictions,  and  regulations 
it  may  be  subjected  for  the  reason  that  if  it 
is  not  regulated  and  restricted  society  may 
suffer.  If  there  were  no  statute  regulating 
and  restricting  dram  selling  the  ousiness 
would  be  open  to  all,  for  it  is  settled  beyond 
controversy  that  where  there  is  no  such  stat- 
ute any  citizen  may  engage  in  the  business 
without  hindrance  or  restraint.  If  the  stat- 
ute regulating  the  traffic  should  be  over- 
thrown the  business  might  be  conducted  by 
anyone  who  chose  to  engage  in  it,  free  from 
any  of  the  liabilities  and  restrictions  which 
the  statute  has  thrown  around  it.  As  said 
by  the  Supreme  Court  of  the  United  States 
in  the  Licenee  Tax  (kaee,  73  U.  S.  6  Wall. 
463-473,  18  L.  ed.  497-601 :  ** These  licenses 
give  no  authority ;  they  are  mere  receipts  for 
taxes."  The  object  of  exacting  the  tax  is 
stated  by  the  same  great  court  m  Fsmear  v. 
Massachmetts,  73  U.  S.  5  Wall.  476-480,  18 
L.  ed.  608.  609:  **The  object  of  the  law," 
said  the  court,  **  was  to*  protect  the  commu- 
nity against  the  evils  of  intemperance.  The 
mode  adopted,  of  prohibiting  under  penal- 
ties the  sale  and  keeping  for  sale  of  intoxi- 
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eating  liquors,  without  license.  Is  the  usual 
mode  adopted  in  man^.  perhaps  all,  of  the 
states.    It  is  wholly  within  the  discretion  of 
Mtnie  legislatures." 
Jttdgment  affirmed. 

A  petition  for  rehearing  was  subsequently 

S anted  after  which  on  December  14,  1898, 
eCabe*  </.,  on  behalf  of  the  court,  deliv- 
ered the  following  opinion : 

Suit  by  appellants  against  appellees  for 
damages  on  account  of  an  alleged  nuisance, 
and  for  a  perpetual  injunction  against  the 
same.  A  separate  demurrer  by  appellee 
Heidt  was  sustained  and  a  separate  demurrer 
by  appellee  Stehlin  for  want  of  facts  was 
overruled  to  the  complaint;  a  demurrer  to 
his  answer  was  overruled  and  appellants  re- 
fusing to  plead  further,  appellees  had  judg- 
ment on  the  demurrers.  The  only  errors  as- 
«igned  and  noticed  in  appellants*  brief  are 
the  sustaining  appellee  Heidt 's  demurrer  to 
the  complaint  and  overruling  appellants'  de- 
murrer to  the  answer  of  appellee  Stehlin. 
^The  sutetance  ot  the  complaint  is  that  ap- 
pel  lants  have  for  five  years  owned  and  resided 
in,  and  still  reside  in,  a  dwelling  house  on 
lot  9  in  block  21,  in  Johnson's  heirs  addition 
to  the  city  of  Indianapolis  situated  on  Col- 
lege avenue,  in  the  second  ward  of  said  city, 
that  the  people  of  the  locality  named  have 
been  distinguished  for  fifteen  years  for  a  high 
grade  of  morality,  good  order,  and  sobriety, 
and  until  the  acts  hereinafter  complained  of, 
there  was  not  a  saloon,  where  persons  could 
assemble  to  buy  and  drink-  intoxk»ting  liq- 
uors in  said  second  ward,  nor  where  intoxicat- 
ing liquors  were  sold  to  be  drunk  on  the 
premises  within  said  ward;  that  said  ward 
has  within  its  boundaries  nine  churches,  an 
-orphan  asylum,  where  about  one  hundred 
•children  were  kept  and  cared  for,  when  the 
acts  hereinafter  complained  of  began,  another 
•orphan  asvlum  enterprise  under  way,  and  a 
female  college,  the  public  school  largely  at- 
tended, all  in  the  neighborhood  of  the  prem- 
ises aforesaid ;  that  the  neighborhood  of  said 
premises  is  settled  and  composed  largely  by 
religious  church-going  people,  who  are  op- 
pose to  saloons  and  places  where  persons 
are  invited  to  assemble  and  buy  and  drink 
intoxicating  liquors ;  that  the  real  estate  and 
residences  in  that  locality  prior  to  the  acts 
hereinafter  complained  of  were  sought  for 
by  a  class  of  p^ple  whose  views  and  senti- 
ments were  in  harmony  with  the  aforesaid 
conditions  and  facts,  and  real  property  situ- 
ated therein  had  an  enhanced  value  because 
of  said  facts,  both  intrinsically  and  for  rental 
purposes,  that  plaintiff's  property  is  situated 
where  it  was  most  favorably  affected  by  the 
conditions  aforesaid ;  that  there  are  no  man- 
ufacturing establishments  or  business  houses, 
excepting  a  few  small  groceries,  meat  shops, 
and  drug  stores  in  the  neighborhood ;  that  on 
a  lot  adjoining  plaintiff's  premises  there  is  a 
house,  coming  out  to  the  sidewalk  and  front- 
ing on  College  avenue,  and  only  ten  feet  be- 
tween said  building  and  plaintiff's  said  res- 
idence; that  on  June  17,  1890,  defendant 
Stehlin  established  a  saloon  upon  said  prem- 
ises, and  has  ever  since  continued  the  business 
•of  selling  intoxicating  liquors,  and  permit- 
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ting  the  same  to  be  drunk  on  the  premises ; 
that  he  advertised  his  said  business  by  caus- 
ing to  be  printed  on  the  front  of  said  building 
the  words  'Aurora  Beer  Hall ; '  also  on  the 
front  windows  the  words,  'Stehlin's  Sample 
Room ; '  and  on  the  south  along  the  side  of 
said  building  in  letters  a  foot  in  length  the 
word  '  Saloon, '  that  he  provided  an  entrance 
thereto  from  the  front  on  said  College  avenue, 
from  the  side  on  said  Seventh  street,  and  by 
the  rear  from  an  alley  on  the  east,  all  of 
which  have  ever  since  been  maintained  by 
him ;  that  persons  have  continually  ever  since 
been  invited  and  received  by  said  defendant 
upon  said  premises  to,  and  do  buy  from  him 
and  drink  intoxicating  liquors,  and  meet  to- 
gether upon  the  said  premises  for  the  pur- 
poses of  drinking  intoxicating  liquors,  and 
are  seen  by  the  public  going  in  and  coming 
out  of  said  premises  at  each  of  said  entrances 
to  the  same  for  the  purpose  aforesaid ;  that 
the  said  saloon  business,  the  place  established 
where  persons  are  invited  to  go,  to  meet  and 
drink  intoxicating  liquors,  the  said  adver- 
tisements, the  meeting  of  persons  and  their 
drinking  intoxicating  liquors  at  such  place, 
and  the  other  acts  and  conduct  aforesaid,  are 
severally  and  altogether  exceedingly  odious 
and  offensive  to  these  plaintiffs  and  to  the 
persona  who  seek  residences  in  said  locality, 
and  to  persons  who  desire  to  purchase  real 
estate  therein,  and  are  great  injuries  and  dis- 
turbances to  the  good  oraer,  morals,  and  peace 
of  said  community,  that  plaintiff's  enjoy- 
ment of  their  said  premises  by  reason  of  the 
acts  aforesaid,  has  been  greatly  disturbed  and 
lessened;  that  their  premises  which  would 
have  rented  for  (Sff,  per  month,  have  been  so 
damaged  in  their  rental  value  that  they  would 
not,  so  long  as  said  saloon  business  shall  be 
continued  where  it  is,  rent  for  more  than  $20, 
per  month,  that  said  premises  would  readily 
have  sold  for  and  were  of  the  value  of  $5, 500, 
but  because  of  the  aforesaid  facts  would  not 
sell  for  more  than  $8,000;  that  defendant 
Heidt  owns  said  premises  and  rents  them  to 
defendant  Stehlin  for  the  purposes  aforesaid 
for  $50,  per  month,  which  would  not  rent  for 
$25,  for  any  other  purpose.  Said  defendants 
claim  that  they  are  authorized  and  protected 
in  the  conduct  of  said  business  and  other  acts 
aforesaid  by  virtue  of  a  license  issued  by  the 
board  of  commissioners  of  Marion  county, 
Indiana,  to  said  defendant  Stehlin,  which 
plaintiffs  deny  and  say  said  claim  is  false ; 
that  plaintiffs  have  been  damaged  by  defend- 
ants' aforesaid  wrongs  in  the  sum  of  $2,000. 
Prayer  for  judgment  for  said  sum  and  for  a 
perpetual  injunction  against  the  longer  main- 
tenance of  said  saloon,  etc.** 

Stehlin 's  answer  set  up  the  fact  that  he 
had  a  license  duly  granted  by  the  board  of 
commissioners  of  Marion  county,  Indiana,  to 
carry  on  said  saloon,  and  to  sell  therein  in- 
toxicating liquors  by  the  drink,  to  be  drunk 
on  the  premises  under  the  liquor  license  law. 
One  question  presented  by  the  record  there- 
fore is,  whether  the  license  alleged  consti- 
tutes a  valid  defense  to  the  supposed  cause 
of  action  set  up  in  the  complaint;  and  the 
only  other  Question  is,  Does  the  complaint 
state  a  valid  cause  of  action  against  appel- 
lees?  The  sufficiency  of  the  complaint  is  the 
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first  question  because  if  it  is  insufficient, 
there  was  no  available  error  in  overruling 
a  demurrer  to  the  answer  of  Stehlin,  even 
though  that  answer  was  bad.  State  v.  JSm- 
mam,  88  Ind.  379 :  VeH  v.  Vom,  74  Ind.  565 ; 
Beeves  v.  Haioee,  104  Ind.  485 ;  Loto  v.  Stttda- 
baker,  110  Ind.  57 :  Bou>en  v.  Striker,  100  Ind. 
45;  jEtna  2n$.  Co.  v.  Black,  80  Ind.  518; 
JEtna  Ins.  Co.  v.  Kittles,  81  Ind.  96 ;  BorreU 
V.  Hannah,  80  Ind.  497 ;  lee  v.  BaU,  102  Ind. 
42. 

Much  labor  and  learning  is  expended  by 
appellants'  counsel  in  a  contention  that  the 
license  alleged  in  Stehlin's  answer  was  in- 
valid because  the  Act  approved  March  17, 
1875,  reouiring  such  a  license  to  be  taken  out 
as  a  conaition  to  sell  intoxicants  by  the  drink 
is  unconstitutional.  Why  appellants'  coun- 
sel so  contend  is  a  mystery  to  this  court.  If 
such  contention  were  upheld,  it  is  difficult 
to  see  how  it  could  help  tbie  appellants. 
They  are  asking  damages  for,  and  an  injunc- 
tion against,  an  alleged  nuisance  created  by 
the  sale  of  intoxicants  bv  the  drink  in  close 
contact  with  their  dwelling  house.  But  for 
the  liquor  license  law,  everv  man  in  the 
ward,  every  man,  woman,  and  child  in  the 
city  could,  if  they  chose,  eneage  in  the  traf- 
fic without  giving  bond  to  keep  an  orderly 
house,  without  establishing  their  fitness  to 
be  entrusted  with  the  sale  of  intoxicants  and 
without  any  other  of  the  man^  restrictions 
and  burdens  that  that  statute  imposes  upon 
the  traffic.  With  that  statute  obliterated, 
the  appellees  could  stand  up  and  say,  our 
business  stands  on  the  same  legal  basis  as 
that  of  the  dry  goods  merchant,  the  grocery- 
man,  the  hardware  merchant,  or  any  other 
legitimate  business  or  traffic.  There  is  no 
mark  of  the  public  ban  upon  ft,  and  our 
business  stands  the  equal  before  the  law  of 
all  other  branches  of  traffic,  and  therefore  we 
can  no  more  be  subjected  to  the  charge  of 
being  the  maintainers  of  a  nuisance  than  the 
dry  goods  merchant.  On  the  other  hand,  the 
license  law  treats  the  traffic  as  dangerous, 
as  dangerous  to  public  and  private  morals, 
dangerous  to  public  peace  ana  the  good  order 
of  society,  and  therefore  imposes  heavy  bur- 
dens upon  it,  among  which  is  a  heavy  license 
fee  to  the  countv  and  city,  and  throws  around 
it  severe  restrictions  and  liabilities  upon 
those  who  engage  in  it,  and  of  whom  it  re- 
quires proof  of  their  fitness  to  be  entrusted 
with  the  sale  of  the  dangerous  thing.  With 
such  a  law  in  force,  and  springing  as  it  does 
from  such  a  public  policy,  as  old  as  the  state 
government,  it  is  and  must  be  easier  to  reach 
the  conclusion  that  a  licensed  saloon  might 
be  kept  in  such  a  place  as  to  make  it  a  nui- 
sance per  se,  than  if  the  law  and  the  policy 
upon  which  it  is  founded  were  obliterated  as 
appellants'  counsel  would  have  us  do.  So 
it  seems  quite  apparent  to  us,  if  appellants' 
contention  that  the  license  law  is  unconsti- 
tutional should  prevail,  it  would  weaken 
rather  than  strengthen  their  position.  Such 
laws  have  been  in  existence  from  the  earliest 
times  and  the  courts  everywhere  have  upheld 
their  constitutionality,  and  appellants'  coun- 
sel have  been  unable  to  cite  a  single  decision 
where  such  laws  have  been  held  unconstitu- 
tional. The  only  case  cited  by  appellants' 
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counsel  upon  the  <}uestion  as  strongly  affirm* 
the  constitutionality  of  such  legislation  aa 
an  V  of  our  own  cases.  Counsel  has  not  only 
failed  to  cite  authority  in  support  of  thia 
contention,  but  he  has  not  even  suggested 
one  single  valid  reason  why  such  laws  are  ia 
conflict  with  any  provision  of  the  constitu- 
tion. Hid  whole  contention  is  founded  on 
a  total  misconception  of  the  object  and  eflfect 
of  such  laws.  Counsel  supposes  the  law  waa 
enacted  for  the  protection  of  those  eniraged 
in  the  traffic,  and  to  encourage  and  foster 
that  traffic, and  cites  provisions  of  the  consti- 
tution supposed  to  be  inimical  to  such  an 
object  and  policy ;  whereas,  the  object  was- 
te protect  the  people  and  society  generallr 
against  the  known  evils  and  dangers  whica 
had  arisen  from  the  free  and  unlimited  right 
of  all  people  and  all  kinds  of  people  to  en- 
gage in  the  sale  of  intoxicating  liquors  which* 
they  would  enjov  without  any  statute  upon 
the  subject.  What  provision  of  the  consti- 
tution such  a  law  would  infringe  has  not 
been  pointed  out,  and  we  know  of  none.    The 

auestion  is  not,  whether  the  statute  provides- 
le  most  effective  remedy  for  the  evils  men- 
tioned, nor  whether  some  other  kind  of  stat- 
ute would  not  have  better  accomplished  th» 
object  in  view.  That  consideration  belonged 
exclusively  to  the  legislature. 

The  argument  of  appellant's  counsel  all 
the  way  through  is  precisely  such  argument 
as  might  be  appropriate  to  address  to  the 
voters  before  an  election  whereat  a  legis- 
lature is  to  be  elected.  Indeed,  appellant'a 
briefs  purport  to  be,  and  are,  campaign  doc- 
uments printed  in  the  best  style  of  me  art 
There  are  very  many  arguments  that  can  be- 
addressed  appropriately  to  the  law-making 
power,  and  often  effectively,  that  would  be 
entirely  out  of  place  addressed  to  a  court 
against  the  law  after  it  is  made.  There  are 
many  books  extant  where  this  information 
can  be  found.  These  books  will  infona 
counsel  that  this  court  has  no  power  to  make, 
change,  or  modify  laws.  The  following  are 
a  few  of  the  cases  where  this  court  has  af- 
firmed the  constitutionally  of  such  statutes. 
Thomass(m  v.  State,  15  Ind.  449 ;  Harrison  v. 
LoekhaH,  25  Ind.  112;  O'Bea  ▼.  StaU,  57 
Ind.  81 ;  Heddarieh  v.  State,  101  Ind.  564,  61 
Am.  Rep.  768;  Welsh  v.  StaU,  126  Ind.  71, 
9  L.  R.  A.  664. 

The  statute  is  clearly  not  unconstitutional. 
Does  the  complaint  state  facts  sufficient? 
It  shows  that  appellee  Stehlin  has  estab- 
lished a  drinking  saloon  in  a  portion  of  the 
city  devoted  to  residences,  churches,  Sun- 
day schools,  orphan  asylums,  female  col- 
lege, public  schools,  and  residences  of  peo- 
ple distinguished  for  morality  and  habitual 
attendance  upon  church  services,  and  on  ac- 
count of  these  things  property  in  tiiat  vicin- 
ity bore  a  high  valuation  both  for  sale  and 
rent,  and  away  from  the  business  part  of  the 
citv  where  no  saloon  had  ever  been  estab- 
lished before.  In  the  midst  of  all  this,  said 
appellee  sits  down  and  begins  the  work  of 
selling  intoxicating  liquors  by  the  drink,  in 
a  building  on  a  lot  adjoining  that  on  which- 
appellants,  two  women,  have  their  residence, 
with  all  the  incidents  generally  accompany- 
ing such  a  traffic,  from  which  lx>th  the  rental 
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ftod  lelllng  TRlne  of  their  home  hM  hecn  re- 
duced Dearly  one  half,  and  tlielr  home  ren- 
dered odious  and  offensive  to  them. 

In  Bmehert  ▼.  Geer$,  98  Ind.  76,  49  Am. 
Bep.  786,  this  court  said :  **  The  necessity 
which  will  authorize  the  granting  of  the 
writ  of  injunction  to  restrain  the  carrying  on 
of  a  business  lawful  within  itself,  must  be  a 
strong  and  imperious  one.  If  it  were  other- 
wise, all  mills  and  manufactories  might  be 
stopped  at  the  demand  of  those  to  whom  they 
caused  annoyance,  even  though  the  inlury 
complained  of  might  be  slight  and  trivial." 
Owen  V.  PhiUipa,  78  Ind.  284,  and  authori- 
ties there  cited. 

And  it  must  be  conceded  that  the  sale 'of 
intoxicants  by  the  drink  is  a  lawful  bust- 


Wood  on  Nuisance,  section  88,  says:  "A 
bouse  which  becomes  a  rendezvous  or  place 
of  resort  for  thieves,  drunkards,  prostitutes, 
or  other  idle,  vicious,  and  disorderly  per- 
sons, who  gather  there  to  gratify  their  de- 
praved appetites,  or  for  any  other  purpose, 
for  such  persons  are  regarded  as  dangerous  to 
the  peace  and  welfare  of  the  community,  and 
their  presence  at  any  place  in  considerable 
numbers  is  always  a  Just  cause  of  alarm  and 
apprehension;  .  .  .  and  a  place  where 
liquor  is  sold  in  excessive  quantities,  where- 
by persons  become  intoxicated,  and  where 
freauent  brawls  result  therefrom,  is  a  disor- 
derly house  and  indictable  as  a  nuisance; 
for  no  person  has  a  right  to  carry  on,  upon 
his  own  premises  or  elsewhere,  for  his  own 
gain  or  amusement,  any  public  business 
clearly  calculated  to  injure  and  destroy  pub- 
lic morals,  or  to  disturb  the  public  peace. 
And  while  a  license  to  sell  liquors  will  pro- 
tect a  person  from  prosecution  for  such  sales, 
it  will  not  protect  him  from  a  prosecution 
for  an  abuse  of  the  authority  given  him 
whereby  he  creates  a  nuisance.^ 

**  No  person  can  maintain  a  private  action 
for  a  mere  public  or  common  nuisance,  for 
the  reason  Uiat  the  exercise  of  such  a  right 
would  lead  to  a  great  multiplicity  of  suits, 
and  endless'interminable  litigation. "  Wood, 
Nuisance,  §§  640,  646. 

The  complaint  at  bar  makes  the  injury 
partake  somewhat  of  a  public  or  common 
nuisance,  in  that  it  shows  injury  probable  to 
others  in  the  neighborhood.  But  a  nuisance 
may  be  both  public  and  private.  Wood, 
Nuisance,  §  674 ;  16  Am.  &  Eng.  Encyclop. 
Law,  980,  and  authorities  cited. 

But  where  the  damage  or  injury  to  one  is 
more  than  to  the  public,  however  slight,  or 
where  he  sustains  a  special  damage  not  com- 
mon to  all,  he  may  maintain  a  private  ac- 
tion. -Wood,  Nuisance,  gg  14-16,  672. 

The  facts  stated  in  the  complaint  and  ad- 
mitted by  the  answer  and  demurrer  to  be 
true,  show  the  injury  to  be  fl;reater  to  appel- 
lants than  to  the  public.  It  Is  to  be  observed 
that  the  facts  alleged  in  the  complaint  and 
admitted  to  be  true  by  the  demurrer  and  an- 
swer under  consideration  do  not  bring  the 
case  within  the  definition  of  that  sort  of  a 
nuisance  by  Mr.  Wood.  But  he  was  speak- 
ing about  what  it  would  take  to  make  a 
drinking  saloon  a  nuisance  in  any  and  every 
locality.    In  secti  «•«?§:    ^'The  lo- 
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cality.  the  condition  of  property,  and  the 
habits  and  tastes  of  those  residing  thert,  di- 
vested of  any  fanciful  notions,  or  such  as  are 
dictated  by  dainty  modes  and  habits  of  liv- 
ing, are  the  test  to  apply  in  a  given  case.  In 
the  very  nature  of  things,  there  can  be  no 
definite  or  fixed  standard  to  control  every  case 
in  anv  locality.  The  question  is  one  of  rea- 
sonableness or  unreasonableness  in  the  use  of 
property,  and  this  is  largely  dependent  upon 
the  locality  and  its  surroundings."  And  in 
section  10,  he  says :  "  The  diminution  of  the 
market  vsJue  of  adjacent  buildings  by  such 
use  will  not  of  itself  make  it  a  nuisance,  but 
there  is  a  limit  to  such  a  right  No  man  is 
at  liberty  to  use  his  own  property  without 
reference  to  the  health,  comfort,  or  reasonable 
enjoyment  of  like  public  or  private  rights 
by  others.  Every  man  gives  up  something 
of  his  absolute  right  of  dominion  and  use  of 
his  own,  to  be  regulated  or  restrained  by  law, 
so  that  others  may  not  be  hurt  or  hindered 
unreasonably  in  the  use  or  enjoyment  of  their 
property.  This  is  the  fundamental  principle 
of  all  regulated  civil  communities  and  with- 
out it  society  could  hardly  exist,  except  by 
the  law  of  tne  strougest.  Tliis  illegal,  un 
reasonable  and  unjustifiable  use  to  the  in- 
jury of  another,  or  of  the  public,  the  law 
denominates  a  nuisance. " 

In  Hackney  v.  State,  8  Ind.  494,  in  a  pros- 
ecution of  a  nuisance  in  keeping  a  ten-pin 
alley  it  is  said:  "Thus  anything  offensive 
to  the  sight,  smell,  or  hearing  erected  or  car- 
ried on  in  a  public  place,  where  people  dwel  1 
or  pass,  or  have  a  right  to  pass,  to  their  an- 
noyance, is  a  nuisance  at  common  law." 

In  Baumgartner  v.  Hasty,  100  Ind.  676,  50 
Am.  Rep.  880,  it  is  said :  "^  A  wooden  build- 
ing is  not  in  itself  a  nuisance,  .  .  .  but 
when  erected  where  it  endangers  the  safety 
of  adjoining  property,  it  may  become  a  nui- 
sance." 

It  is  no  mere  fanciful  notion,  dictated  by 
dainty  modes  and  habit«  of  living  that  makes 
one  who  has  located  his  home  In  a  quiet, 
peaceful  part  of  a  city,  in  the  immediate 
neighborhood  of  numerous  churches,  Sunday 
schools,  common  schools,  female  colleges  and 
among  neighbors  who  are  attendants  upon 
such  places,  and  out  of  the  reach  of  the  busier 
haunts  of  the  business  part  of  the  city  to 
protest  and  object  to  the  maintenance  of  a 
saloon  on  the  adjoining  lot,  and  within  ten 
feet  of  such  residence,  where  drinking  peo- 
ple are  invited  to  and  do  assemble  to  drink 
intoxicating  liquors,  with  all  the  incidents 
usually  attendant  upon  such  a  place,  very 
few  people  indeed  who  would  not  object  and 
protest  and  be  seriously  annoyed  thereat. 
Even  the  man  who  frequents  such  a  place  to 
drink  would,  as  a  general  thing,  object  to 
the  trafiSc  obtruding  itself  within  ten  feet  of 
his  threshold ;  especially  where  it  is  alleged 
and  admitted,  as  here,  that  it  has  so  injured 
the  appellant*s  property  both  for  selling  and 
rental  purposes. 

We  think,  therefore,  that  the  complaint 
stated  facts  sufficient  as  against  Stehlin  to 
constitute  an  actionable  nuisance.  Did  it 
state  a  good  cause  of  action  against  appellee 
Heidt?  It  states  that  he  rented  the  property 
to  appellee  Stehlin  for  tlie  purpose  of  being 
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used  for  a  saloon,  and  received  (50  per  month 
because  of  that  fact,  and  that  the  property 
would  not  rent  for  more  than  (25  per  month 
for  any  other  use.  The  landlord  is  liable 
where  he  rents  his  premises  for  the  purpose 
of  the  establishment  thereon  of  a  nuisance. 
Wood,  Nuisance,  §^  80,  31. 

The  court  therefore  erred  in  sustaining 
Heidt's  demurrer  to  the  complaint.  Did  the 
license  set  up  in  the  answer  of  Stehlin  con- 
stitute a  justification?  We  are  of  o|)inion 
that  it  did  not.  It  did  not  enlarge  his  rights, 
but  restricted  them  within  narrower  limits 
than  they  were  before  and  without  any  statute 
on  the  subject.  It  was  a  certificate  only  that 
he  had  been  put  under  bond  to  keep  the  peace, 
and  paid  the  license  fees  and  was  thereby 
permitted  to  sell.  Notwithstanding  his  pay- 
ment of  the  large  sums  of  money  for  license 
fees  both  to  the  county  and  city,  his  license 
oould  be  revoked  without  refunding  his 
monev.  St€Ue  v.  Bonnell,  119  Ind.  494 ;  Mon- 
roe vounty  Gamrs.  v.  Kreuger,  88  Ind.  231 ; 
Moore  v.  Indianapolii,  120  Ind.  483. 

It  is  no  contract ;  it  is  a  mere  permit  given 
to  sell  in  the  exercise  of  the  pol  ice  power  of 
the  state,  and  may  be  withdrawn  at  any  time. 
Und.;  McKinney  v.  Salem.  77  Ind.  213. 

The  congress  of  the  United  States  passed 
mn  act  authorizing  the  Baltimore  &  Potomac 
Railroad  Company  to  bring  its  tracks  within 
the  municipal  limits  of  the  city  of  Wash- 
ington and  to  construct  shops  and  engine 
houses  there ;  and  pursuant  to  said  authority 
they  built  their  engine  house  and  shops  close 
enough  to  the  Fifth  Baptist  Church  edifice 
in  said  city  to  so  annoy  the  worshipers  there- 
at as  to  make  the  same  a  nuisance,  and  in  a 
suit  very  much  like  the  present  to  recover 
damages,  but  asking  no  injunction,  it  was 
claimed  that  the  license  afforded  by  the  act 
of  congress  was  a  complete  protection  against 
the  charge  of  maintaining  a  nuisance,  to 
which  the  Supreme  Court  of  the  United  States 
said  :  **The  acts  that  a  legislature  may  au- 
thorize, which,  without  such  authorization, 
would  constitute  nuisances,  are  those  which 
affect  public  highways  or  public  streams,  or 
matters  in  which  the  public  have  an  interest 
And  over  which  the  public  have  control.  The 
legislative  authorization  exempts  only  from 
liability  to  suits,  civil  or  criminal,  at  the 
instance  of  the  state ;  it  does  not  affect  any 
claim  of  a  private  citizen  for  damages  for 
any  special  inconvenience  and  discomK)rt  not 
experienced  by  the  public  at  large."  Balti- 
more  &  P,  R.  Go.  v.  Fifth  Baptist  Church, 
108  U.  8.  332,  27  L.  ed.  744. 

In  a  similar  action,  the  supreme  court  of 
New  Jersey  said :  **  It  may  be  lawful  for  him 
«nd  his  assignees  to  execute  this  act,  so  far 
as  the  public  interests,  the  rights  of  naviga- 
tion, fishing,  eto. ,  are  concerned,  and  he  may 
f^lead,  and  successfully  plead  the  act,  to  any 
ndictment  for  a  nuisance,  or  against  any 
complaint  for  an  infringement  of  a  public 
right,  but  cannot  plead  it  as  a  justification 
for  a  private  iniuiy,  which  may  result  from 
the  execution  of  the  statute. "  Sinnickson  v. 
Johneon,  17  N.  J.  L.  151.  34  Am.  Dec.  184. 

In  a  nuisance  case  in  the  court  of  appeals 
In  New  York  it  is  said  :  **But  the  statutory 
flanction  which  will  justify  an  injury  to  pri- 
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vate  property,  must  be  express,  or  must  be 
given  by  clear  and  unquestionable  implica- 
tion from  the  powers  expressly  conferred,  so 
that  it  can  fairly  be  saia  that  the  legislature 
contemplated  the  doing  of  the  very  act  which 
occasioned  the  injury.  This  is  but  an  ap- 
plication of  the  reasonable  rule  that  statutes 
in  derogation  of  private  rights,  or  which 
may  result  in  imposing  burdens  upon  private 
propertv,  must  Inb  strictly  construed.  For  it 
cannot  be  presumed,  from  a  general  grant  of 
authority,  that  the  legislature  intended  to 
authorize  acts  to  the  injury  of  third  persons, 
where  no  compensation  is  provided,  except 
upon  condition  of  obtaininflr  their  consent. " 
Cogmell  v.  New  Ywk,  N.  H7  4b  H,  R,  Go.  108 
N.  Y.  21,  57  Am.  Rep.  701. 

We  therefore  hold  that  the  complaint  stated 
facts  sufficient  as  against  both  appellees  to 
entitle  appellants  to  some  relief,  and  that 
the  answer  of  Stehlin  stated  no  defense.  We 
do  not  mean  to  be  understood  as  holding  that 
the  complaint  stated  facts  sufficient  to  war- 
rant all  the  relief  prayed  for.  It  does  not 
follow  that  because  an  act  done,  as  here,  un- 
der legislative  authorization  (the  statute  be- 
ing constitutional) ,  creating  a  nuisance  and 
resulting  damage  to  private  property,  that 
the  extraordinary  remedy  of  injunction  may 
in  all  cases  be  invoked  for  the  discontinuance 
of  the  acts  complained  of,  as  well  as  to  re- 
cover damages  for  the  injury.  It  is  said  in 
section  648,  Wood  on  Nuisance,  "The  rule 
as  existing  at  this  time  may  be  stated  to  be 
that  where  a  person  susteins  special  damage 
peculiar  to  himself,  either  to  his  person  or 
property,  direct  or  consequential,  from  a 
public  nuisance,  ;  .  .  he  shall  have  his 
remedy  therefor." 

Baltimore  A  P.  B.  Go,  ▼.  Fifth  BaptUt 
Ghureh,  was  a  case  where  damages  only 
were  sought,  and  not  injunctive  relief.  And 
the  court  there  said :  "  It  is  sufficient  to 
maintein  the  action  to  show  that  the  build- 
ing of  the  plaintiff  was  thus  rendered  less 
valuable  for  the  purposes  to  which  it  was 
devoted. " 

All  the  other  cases  above  cited  after  the 
church  case  were  cases  of  the  same  kind  up- 
holding the  right  of  recovery  for  damages 
where  the  act  done  was  done  under  legisla- 
tive authorization,  but  no  injunction  was 
granted. 

The  complaint  was  sufficient  to  constitute 
a  cause  of  action  for  damages. 

The  judgment  is  reversed,  the  cause  re- 
manded, with  instructions  to  overrule  the 
separate  demurrer  of  Heidt  to  the  complaint, 
and  sustein  the  appellants*  demurrer  to  ap- 
pellee Stehlin's  answer. 

Howardf  Gh.  •/.,  dissenting: 

I  regret  that  I  am  unable  to  agree  in  the 
result  reached  by  the  majority  of  the  court 
in  this  case. 

In  the  admirable  opinion  delivered  on  the 
first  hearing  of  the  case  by  Elliott,  Gh.  .7., 
then  a  member  of  this  court  (Jan.  26,  1892) , 
the  validitv  of  our  statute  regulating  the 
liquor  traffic  was  fully  and  clearly  demon- 
strated, as  it  also  is  in  the  majority  opinion 
of  the  court  at  the  present  hearing.  Yet  the 
able  counsel  for  appellants  has  insisted  and 
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fltiU  insists,  that  the  question  at  issue  is  not 
the  constitutionality  of  the  statute  in  so  far 
as  it  provides  for  regulating  the  sale  of  in- 
toxicating liquors,  but  its  constitutionality 
in  respect  to  Its  provisions  for  licensing  the 
sale  of  intoxicating  liquors  in  saloons.  **If 
the  act  of  the  legislature,"  savs  counsel, 
^contained  no  other  provisions  than  such  as 
assume  control,  regulation,  and  restriction 
upon  the  sale  of  intoxicating  liquors,  I 
should  readily  concede  its  validity.  It  is  not 
the  control  over  this  subject  and  business  to 
which  I  offer  objections.  My  objections  are 
made  to  the  license,  the  authority  and  the 
sanction  given  by  the  act  to  the  person,  the 
place  and  the  conduct  of  the  saloon  business.  ** 
With  all  deference  to  the  learned  counsel,  it 
would  seem  that  he  here  attempts  to  make  a 
distinction  where  there  is  no  difference.  If 
the  control  and  regulation  of  the  liquor  traffic 
are  in  the  hands  of  the  legislature,  that  body 
must  certainly  be  the  judge  as  to  the  best 
means  to  secure  such  control  and  regulation ; 
and  it  is  consequently  com  Detent  for  the  leg- 
islature to  determine,  as  it  has  done,  that  the 
-license  system  is  the  most  just,  efficient,  and 
satisfactory  means  to  attain  the  end  in  view. 
This  policy  is  the  one  adopted.  The  legis- 
lature has,  in  effect,  decided  that  the  best 
policy  for  the  regulation  of  the  sale  of  in- 
toxicating liquors  is  the  license  system ;  that 
by  such  system  the  traffic  can  best  be  con- 
trolled, regulated,  and  restricted.  Counsel 
himself  concedes,  ''that  a  statutory  law  pro- 
viding a  license  system  for  saloons  existed  at 
the  time  when  our  present  state  constitution 
took  effect,  in  1851.''  There  is  no  question 
that  such  system  has  been  practically  in 
operation  ever  since. 

That  the  regulation  of  the  liquor  traffic, 
therefore,  is  entrusted  to  the  legislature,  and 
that  the  policy  adopted  by  the  legislature  in 
the  exercise  of  the  power  thus  confided  is  the 
license  system,  seem  to  admit  of  no  contro- 
versy. 

Counsel,  however,  goes  still  further,  and 
says  that  selling  intoxicating  liquors  in  a 
saloon  is  immoral ;  and  that  the  act  licensing 
such  sale  must  for  that  reason  be  unconstitu- 
tional ;  inasmuch  as  the  constitution  provides 
for  the  promotion  of  morality.  In  answer 
to  this,  it  would  seem  that  if  the  regu- 
lation of  the  sale  of  intoxicating  liquors  is 
a  trust  confided  to  the  legislative  department 
of  the  government,  then  the  sale  itself  cannot 
be  immoral.  And  if  the  legislature,  in  the 
exercise  of  its  sound  discretion,  is  of  opinion 
that  the  saloon  license  system  is  the  best 
means  of  controlling  and  regulating  such 
sale,  it  would  also  seem  that  the  sale  in  a 
saloon,  in  the  manner  prescribed  by  law, 
•cannot  be  immoral. 

Because  some  saloons  are  not  conducted  in 
the  mode  which  the  law  directs,  it  does  not 
follow  that  a  saloon  which  is  properly  con- 
ducted is  also  an  immoral  institution.  Such 
a  conclusion  would  amount  to  an  admission 
that  the  legislature  could  not  so  regulate  the 
•ale  of  intoxicating  liquors  as  to  make  such 
•ale  lawful,  notwithstanding  the  admission 
already  made  that  the  legislature  has  the 
power  to  control  such  sale.  It  would  seem 
to  follow  that  the  regulation  and  restriction 
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of  the  liquor  traffic  must  be  a  question  of 
policy,  and  not,  properly  speaking,  a  ques- 
tion of  morals ;  and  that,  as  such,  it  is  con- 
fided to  the  good  judgment  of  the  legislature 
of  the  state.  So  far  as  the  courts  are  con- 
cerned, to  quote  from  the  Licenw  Tax  Cases, 
72  U.  S.  6  Wall.  462,  18  L.  ed.  497:  -The 
court  can  know  nothing  of  public  policy,  ex- 
cept from  the  constitution  and  the  laws.  ^ 

Counsel  asks  that  the  damage  feature  in- 
volved in  this  case  to  the  appellants,  caused 
by  the  establishment  of  a  saloon  beside  their 
home  be  not  overlooked  by  the  court.  This 
consideration,  though  but  thus  incidentally 
referred  to,  and  not  at  all  argued  by  counsel, 
I  regard  as  the  strongest  that  could  be  urged 
in  appellant's  favor.  It  has  frequently  been 
held  that  locality  is  often  an  important  ele- 
ment in  determining  whether  a  business  is 
or  is  not  a  nuisance.  In  Oioen  v.  PhiUips,  73 
Ind.  284,  the  doctrine  was  approved  in  Its 
fullest  extent,  ''that  in  some  localities,  a 
business  will  be  considered  a  nuisance,  while 
it  would  not  be  so  in  others."  The  fact  that 
the  business  conducted  by  appellees  is  a  law- 
ful one  does  not  affect  the  question.  No  mat- 
ter how  ffood  one's  title  to  propertv,  no  mat- 
ter how  lawful  the  business  in  which  he  it 
engaeed,  he  must  so  use  his  property  and  con- 
duct nis  business  as  to  cause  no  unnecessary 
injury  to  the  property,  rights,  or  interests  of 
others.  The  reason  for  this  rule,  as  well  as 
the  rule  itself,  are  comprehensively  stated  by 
Judqe  Ray,  formerly  of  this  court,  in  hit 
work  on  l^egligence  of  Imposed  Duties,  p. 
152:  ''It  is  the  injury,  annoyance,  incon- 
venience, and  discomfort  thus  occasioned  that 
the  law  regards,  hot  the  particular  business, 
trade,  or  occupation  from  which  these  result. 
And  lawful  as  well  as  unlawful  business  may 
be  carried  on  in  a  place,  or  in  a  manner  so 
as  to  prove  a  nuisance." 

The  complaint  shows  the  location  of  a  sa- 
loon beside  a  home  in  a  thickly  settled  resi- 
dence part  of  the  city,  near  also  to  schools 
and  churches ;  and  far  from  the  business  cen- 
ter. It  also  shows  conspicuous  advertising 
signs  on  the  building,  side  and  alley  en- 
trances, and  that  persons  have  been  contin- 
uously going  in  there  to  buy  and  drink  in- 
toxicating liquors  and  are  so  seen  going  in 
and  coming  out  by  the  public. 

It  avers  a  consequent  diminution  of  the 
value  of  appellant's  property  and  annoyance 
to  appellants  in  the  enjoyment  of  their  home. 

To  this  appellees  answered  by  setting  up 
their  liquor  license  issued  by  the  board  of 
county  commissioners,  and  the  conduct  of  the 
business  by  authority  of,  and  in  pursuance 
of,  such  license. 

Had  appellants  put  their  argument  in  sup- 
port of  their  demurrer  to  this  answer  upon 
the  ground  that  such  license  did  not  author- 
ize the  acts  complained  of,  some  case  might 
perhaps  have  been  made  in  favor  of  sustain- 
ing such  demurrer.  But,  instead  of  this,  ap- 
pellant's contention  is  based  upon  the  as- 
sumption that  the  answer  is  insufficient  to 
constitute  a  defense  for  the  reason  that  *'  the 
law  pretending  to  authorize  the  same  is  un- 
constitutional and  void."  And  the  whole 
argument  of  counsel,  instead  of  being  ad- 
dressed to  the  insufficiency  of  the  answer  at 
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m  defense  to  the  acts  complained  of,  is  di* 
rected  against  the  license  law  itself.  Coun- 
sel says  expressly  that,  '*the  point  at  issue 
here  is  the  yalidity  of  the  act  so  far  as  its 
license  features  are  concerned.  If  the  law  in 
that  respect  is  valid,  then  the  defense  as  set 
up  in  the  respective  answers  of  the  appel- 
lees is  complete." 

I  must  disasree  with  counsers  reasoning 
in  this.  The  license  granted  by  the  county 
commissioners  gave  no  right  to  appellees  to 
keep  a  disorderlv  place,  where  intoxicating 
liquors  are  sola,  as  prohibited  by  section 
2097,  Rev.  Btat.  1881,  and  gave  them  no  right 
to  unnecessarily  iniure  their  neighbors'  prop- 
erty, rights,  and  Interests.  For,  while  the 
business  of  selling  intoxicating  liquors, 
under  a  license  duly  issued,  is  lawful,  yet, 
as  we  have  seen,  ''a  lawful  as  well  as  un- 
lawful business  may  be  carried  on  in  a  place, 
or  in  a  manner  so  as  to  prove  a  nuisance. " 

Appellants,  in  basing  their  argument  upon 
the  alleged  unconstitutionality  of  the  law, 
instead  of  upon  the  insufficiency  of  the  an- 
swer as  a  defense  to  the  alleged  unlawful 
acts  of  appellees,  abandoned,  as  I  think, 
their  only  reasonable  grounds  of  action.^ 
Whether  the  acts  complained  of  were  in  fact' 
sufficient  to  constitute  appellee's  place  of 
selling  intoxicatiniT  liquors  a  disorderly 
house,  or  a  nuisanoB,  need  not,  as  I  think, 
be  considered,  since  appellants  in  their  argu- 
ment chose  to  waive  that  qusetion,  and  to 
rely  wholly  upon  the  alleged  unconstitutfbn - 
ality  of  the  license  system.  Havinff  adopted 
a  theory,  they  should  be  held  to  abfde  by  it. 
It  has  often  been  decided  that  everv  case  must 
proceed  upon  a  definite  theory.  Parties  can- 
not adopt  one  theory  in  the  trial  court,  and 
a  different  theory  In  the  appellate  court. 

I  think  that  we  must  therefore  assume, 
since  the  record  shows  nothine  to  the  con- 
trary, that  appellant's  contention  in  support 
of  tne  demurrer  to  the  answer  was  the  same 
in  the  trial  court  as  it  is  here,  to  wit,  that 
the  law  licensing  saloons  is  unconstitutional 
and  void  ;  and  I  think  we  must  also  assume 
that  the  trial  court  ruled  upon  the  demurrer 
on  that  theory  solely,  holding  against  ap- 
pellants that  tlie  law  is  constitutional ;  and 
further,  that  the  court  did  not  otherwise  rule, 
,  nor  intend  to  rule  upon  the  question  as  to 
whevher  the  answer  constituted  a  sufficient 
defense  to  the  acts  complained  of. 

Courts  are  not  called  upon  to  decide  ques- 
tions not  presented  and  argued  by  the  parties, 
nor  is  it,  as  I  think,  equitable  between  the 
parties,  nor  just  to  the  court  trying  the  case, 
to  reverse  its  decision  upon  a  theory  different 
from  that  on  which  the  cause  was  tried  and 
different  likewise  from  that  on  which  the 
case  is  presented  on  appeal. 

This  principle  is  very  fully  developed  in 
chapter  24  of  Elliott's  Appellate  Procedure ; 
in  section  489  of  that  work  it  is  said  that, 
**  parties  must  stand  by  the  positions  assumed 
in  the  trial  court,  and  upon  which  thev  asked 
and  obtained  rulings.  The  same  rulings  are 
to  be  reviewed,  and  not  different  ones. "  And 
in  section  494 :  **  If  the  parties  put  a  definite 
construction  upon  the  pleadings  in  the  trial 
court,  and  induce  the  court  to  act  upon  that 
construction,  they  must  adhere  to  it  on  ap- 
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peal.  .  .  .  Pleadings  will  be  treated  oii> 
appeal  as  the  parties  elected  to  treat  them  1a 
the  trial  court.** 

If,  then,  the  parties  in  this  case,  in  arguing 
the  demurrer  to  the  answer,  and  the  court  Ia 
ruling  upon  that  demurrer,  proceeded  upon 
the  theoiy  that  appellants  demurred  for  the 
reason  that  the  answer  was  insufficient  a» 
being  based  upon  an  unconstitutional  law, 
I  do  not  think  we  should  now  pass  upon  that 
ruling  of  the  court  by  assuming  a  different 
theory.  Indeed,  counsel  does  not  ask  this. 
He  does  not  ask  to  have  the  demurrer  sus- 
tained for  any  reason  but  because  the  license 
law  is  invalid,  and  says  emphatically  that 
**  if  the  law  in  that  respect  is  valid  then  the 
defense  as  set  up  in  the  respective  answers 
of  the  appellees  is  complete."  In  addition 
to  the  express  waiver  so  made,  the  failure  of 
counsel  to  argue  in  his  briefs  any  question 
in  the  case  but  the  validitv  and  constitu- 
tionality of  the  license. law  is,  by  the  settled 
decisions  of  this  court,  a  waiver  of  all  other 
objections  to  the  answer. 

**It  is  essential,**  says  Judffe  Elliott  in  hi» 
Appellate  Procedure,  section  444,  **that  all 
points  be  made  in  the  brief  and  properly 
made :  if  not  so  made,  they  are  waived.  Many 
cases  affirm  this  doctrine.** 

As  nearly  as  the  case  of  Bates  v.  BuUa^  5 
Ind.  86,  the  court  ruled  that,  "all  points  not 
made  by  brief  may  be  treated  as  waived.** 

In  the  case  of  Donacan  v.  Steioart,  15  Ind. 
498,  it  was  said  :  **  We  are  inclined  to  think 
that  the  points  in  the  case,  if  any  such  exist, 
are  not  shown  by  the  brief  filed  by  the  three 
attorneys  whose  names  are  signed  thereto,  and 
are  consequently  waived.  ** 

In  Burk  v.  Eul,  55  Ind.  419,  the  court  said  : 
''The  sufficiency  of  the  second  paragraph  of 
complaint  is  questioned  by.an  assignment  of 
error,  but  the  question  is  not  discussed  in  the 
briefs  of  the  parties,— indeed,  it  seems  to  be 
waived.  We  therefore  dispose  of  it  at  once 
by  holding  the  paragraph  good." 

In  MarSn  v.  Martin,  74  Ind.  207,  it  wa» 
said  by  Woods,  J. :  **  That  the  rules  of  prac- 
tice are  a  part  of  the  laws  of  the  land ;  that  we 
have  no  right  to  disregard  them ;  and  that 
following  these  rules  on  appeal,  ''we  never 

§0  beyond  the  brief  of  the  appellant  to  search 
le  record  in  quest  of  errors  which  have  not 
been  pointed  out  in  the  brief,  but  the  ap- 
pellee, without  filing  any  brief  at  all,  is 
entitled  to  the  benefit  of  everything  in  the 
record  which  may  prevent  a  reversal  of  the 
judgment  upon  tne  errors  assigned." 

In  the  Western  U.  Teleg,  Co,  v.  Ferris,  105 
Ind.  91,  the  statement  is :  "As  this  question 
was  not  suggested  in  the  original  brief  and 
argument  of  appellant's  counsel,  nor  until 
after  the  brief  for  appellee  had  been  filed  and 
the  case  taken  up  for  consideration  by  the 
court,  we  think  it  might  well  be  regarded 
as  waived.** 

In  the  LauistiUe,  29,  A,  A  G.  R,  Co,  v. 
Grantham,  104  Ind.  858,  the  court  said :  "  In 
this  court,  the  appellant  has  assigned  a  num- 
ber of  errors,  but  of  these  only  one  is  noticed 
even  by  its  learned  counsel  in  his  brief  of 
this  cause.  ...  Of  course,  under  the 
settled  practice  of  this  court,  the  other  errors 
assigned  by  appellant,  but  not  discussed  by 
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its  counsel,  are  regarded  here  as  waived,  and 
are  not  considered.  Qoldsb&rry  v.  SUUe,  69 
Ind.  430;  WiUiams  v.  FMter,  72  lod.  854; 
Coffin  Y.  Anbury  Univernty  Trustees,  92  Ind. 
•387  " 

In  Carr  y.  State  (Ind.)  20 L.  R.  A.  868,  de- 
cided at  last  term,  objection  was  made  in  the 
court  below  to  certain  offered  evidence.  This 
court  found  the  questions  by  which  the  evi- 
dence was  sought  to  be  introduced  informal, 
but  held  that,  as  the  objection  to  the  evidence 
was  sustained  with  express  reference  to  the 
subject  matter,  and  not  to  the  form  of  the 
questions,  and  as  no  objection  was  made  in 
this  court  to  the  form  of  the  questions,  the  cor- 
rectness of  the  ruling  should  be  determined 
as  if  no  such  informal itjr  had  existed.  That 
was  the  theory  upon  which  the  court  ruled 
below,  and  that  was  also  the  theory  upon 
which  argument  was  had  in  this  court.  See 
«lso,  Eimberlin  y.  Tow,  188  Ind.  696.  and 
Funk  V.  Bentehler,  Feb.  18,  1898,  both  de- 
cided at  last  t«rm,  and  Thompson  v.  McOorkle, 
Sept.  26,  1898,  decided  at  this  term.  Also, 
Works,  Pr.  §  1099,  and  authorities  there  col- 
lected. 

Wliether,  therefore,  the  demurrer  in  the 
case  at  bar  should  be  sustained  by  reason  of 
the  insufficiency  of  the  answer  as  a  defense 
to  the  alleged  acts  complained  of  by  appel- 
lants, and  their  demand  for  relief  therefrom 
"by  injunction,  or  for  any  other  reason  than 
the  alleged  invalidity  of  the  license  law,  is 
^  Question  which  has  been  waived  by  the 
failure  of  counsel  to  discuss  the  same,'  and, 
as  I  thinlc,  should  not  be  considered. 

The  license  law  being  valid,  we  must  pre- 
sume, until  the  contrary  is  shown,  that  ap- 
pellee's business  being  lawful  in  itself,  was 
•conducted  in  a  lawful  manner ;  that  they  did 
only  what  they  had  a  right  to  do  with  their 
•own. 

In Bamardy,  Shirley,  June 6,  1898,  decided 
at  last  term,  it  was  said :  ^'Ko  principle  of 
law  is  better  settled  than  that  a  man  has  a 
right  to  the  lawful  use  and  enjoyment  of  his 
own  property,  and  that  if  in  the  enjoyment 
of  such  right,  without  negligence  or  malice, 
an  inconvenience  or  loss  occurs  to  his  neigh- 
bor, it  is  a  wrong  for  which  there  is  no  li- 
ability. This  must  be  so,  or  every  man 
would,  be  at  the  merov  of  his  neighbor  in  the 
use  and  enjoyment  of  his  own. " 

It  is  true  that  there  are  certain  well-known 
exceptions  to  this  general  rule,  but  until  it 
is  shown  that  some  such  exception  applies, 
or  that  negligence  or  malice  in  the  conduct 
of  the  business  exists,  or  the  law  is  otherwise 
Tiolated,  the  owner  will  not  be  disturbed  in 
the  use  and  enjoyment  of  his  property. 

In  the  case  before  us,  there  is  no  unlawful 
act  charged.  According  to  the  complaint, 
the  appellee  Stehlin  established  a  saloon  and 


engaged  in  the  business  of  selling  intoxicat 
ing  liquora,  to  be  drunk  on  the  premises ;  hi 
advertised  bis  business  by  putting  up  printed 


aigns,  and  provided  different  entrances  to  his 
building ;  persons  have  ever  since  been  in- 
vited and  received  into  said  premises  to  buy 
from  him  and  drink  intoxicating  liquors,  and 
meet  together  there  for  that  purpose,  and  are 
«een  by  the  public  going  in  and  coming  out. 
That  IS  the  sum  and  substance  of  what  is 
1^  U  R.  A. 


charged  against  appellees;  and  it  is  ao- 
knowledge^  in  the  complaint  that  the  ap- 
pellees claim  that  they  are  authorized  to  do 
these  things  by  virtue  of  a  license  duly  issued 
by  the  board  of  county  commissioners. 

Appellees  themselves  answered  this  com- 
plaint by  setting  up  their  license  and  aver- 
ring that  the  business  has  been  conducted  in 
pursuance  of  such  license.  The  truth  of  this 
answer  is  not  denied,  but  on  the  contrary,  by 
the  demurrer  it  is  admitted  to  be  true,  ao 
negligence  or  malice  is  charged,  no  violation 
of  the  liquor  law,  or  of  any  other  law  of  the 
state  is  alleged.  We  are  brought,  then  to 
the  conclusion,  according  to  the  opinion  of 
the  majority  of  the  court,  that  a  lawful  busi- 
ness, carried  on  in  a  lawful  manner,  is  yet  a 
nuisance ;  that  a  man  settine  up  on  his  own 
land  a  business  made  lawful  hy  the  statutes 
of  the  state,  and  conducting  this  business  in 
a  peaceful  and  quiet  manner,  without  any 
wrong-doing  on  his  part  whatever,  may  yet 
be  assessed  damages  because  his  neighbor's 
property  is  incidentally  lessened  in  value. 
I  do  not  think,  this  is  the  law.  If  a  modest 
mechanic's  shop,  or  a  small  and  plain  house, 
the  best  he  can  afford,  is  set  up  on  a  little 
lot  of  his  beside  a  splendid  mansion,  in  a 
fashionable  part  of  a  city,  it  will  undoubt- 
edly lessen  the  value  of  the  fine  property  ad- 
jacent. Can  the  owner  of  the  marble  palace 
and  the  beautiful  lawns  and  pleasure  grounds 
therefore  collect  damages  from  the  mechanic 
who  has  set  himself  down  before  the  great 
man's  doorf  Not  in  England,  where  every 
man's  home  is  his  castle;  still  more,  not  in 
free  America,  where  all  men  are  equal. 

And  if,  as  follows  from  the  decision  of  the 
court  in  this  case,  a  man  may  collect  dam- 
ages because  the  value  of  his  property  is 
lessened  by  the  lawful  business  in  which  his 
neighbor  engages,  why  may  not  a  merchant 
bring  suit  against  the  man  who  sets  up  an- 
other lawful  business  next  door,  which  may 
perchance  lessen  the  popular  favor  which  the 
merchant  has  heretofore  enjoved? 

It  is  hardly  necessary  to  further  intimate 
the  mischievous  results  which  must,  as  I 
think,  inevitably  flow  from  thus  practically, 
and  that,  too,  without  any  legislative  sanc- 
tion, engrafting  so  definite  a  feature  of  local 
option  upon  our  license  system.  If  the  peo- 
ple desire  local  option,  and  the  constitution 
and  the  laws  are  so  framed  as  to  sanction  it, 
it  seems  to  me  it  will  then  be  time  enough 
for  the  courts  to  do  so. 

If  there  were  any  improper  conduct,  any 
violation  of  the  law,  any  boisterousness  or 
noise,  anything  injurious  to  health  or  of- 
fensive to  the  senses  charged  against  appel- 
lees, I  could  see  some  reason  for  declaring 
the  place  a  nuisance ;  and  I  do  not  think  that 
the  authorities  show  that  a  business  so  con- 
ducted can  be  found  a  nuisance,  simply  be- 
cause the  presence  of  «ven  a  properly  con- 
ducted saloon  is  offensive,  and  because 
adiacent  property  is  incidentally  lessened  in 
value. 

In  St,  James  Ohureh  v.  Arrington,  86  Ala. 
546,  76  Am.  Dec.  882,  the  court  held  that  a 
private  nuisance  would  be  abated  only  when 
the  matter  complained  of  is  a  nuisance  per  se 
or  when  it  has  been  declared  a  nuisance  by 
Digitized  by  V^OOQ  IC 


500 


Ikduna  Sufbbmb  Coubt. 


Jan., 


law ;  and  hence,  that  the  erection  of  a  private 
stable  near  a  church  building  would  not  be 
enjoined,  a  stable  not  being  unavoidably 
and  of  itself  a  nuisance. 

In  WoUott  V.  Mdiek,  11  N.  J.  Eq.  204.  66 
Am.  Dec.  790,  it  was  held  that  an  iniunction 
to  prevent  the  erection  of  a  building  for  man- 
ufacturing purposes,  on  the  ^und  of  its 
being  a  nuisance  to  an  adjoining  dwelling 
house,  would  not  be  granted  unless  a  very 
strong  case  should  be  made,  and  one  which 
is  marked  by  some  very  peculiar  features. 
To  the  same  effect  was  Van  Bergen  v.  Van 
Bergen,  8  Johns.  Ch'.  282,  1  L.  ed.  619,  8  Am. 
Dec.  611,  decided  by  Ohaneellor  Kent. 

In  State  v.  BaU,  82  N.  J.  L.  158,  the  su- 
preme court  of  New  Jersey  held  that  a  ten- 
pin  alley,  kept  for  public  use  in  a  village, 
even  though  kept  in  connection  with  a  lager 
beer  saloon,  is  not,  per  se  a  nuisance. 

In  Ifingst  v.  Senn,  15  Ky.  L.  Rep.  325,  it 
was  claimed  by  neighboring  residents  that 
certain  premises  were  to  be  reopened  which 
had  before  been  used  as  a  pleasure  resort  gar- 
den, with  ten-pins,  dancing  and  band  music 
till  early  morning,  where  the  noise  would 
keep  the  neighbors  awake  to  the  detriment  of 
their  health  and  comfort,  and  where  crowds 
of  idle,  disorderly  persons  were  attracted  and 
became  a  nuisance  in  the  streets ;  that  all 
this  was  not  due  to  the  management,  but  in- 
herent in  the  business.  The  court  of  appeals 
of  Kentucky  held  that  a  nuisance  was  not 
clearly  made  out.  In  the  course  of  the  opin- 
ion, the  court  said:  *^Nor  are  the  things 
about  to  be  done  in  themselves  nuisances. 
There  can  be  beer  gardens  and  pleasure  re- 
sorts, music,  and  dancing  and  yet  no  nui- 
sance set  up.  Admittedly,  the*  conduct  of 
such  exercises,  or  the  running  of  such  a  busi- 
ness may  result  in  inconvenience  and  annoy- 
ance to  neit^hbors  not  participating.  It  may 
render  the  location  less  eligible  as  a  place  of 
residence  for  people  who  pay  high  rents,  and 
are  of  'dainty  modes  and  habits  of  living* 
(Wood  Nuisance,  §  800),  but  nevertheless, 
these  places  and  modes  of  amusement  are  not 
to  be  condemned  or  denounced  as  nuisances 
in  themselves.  .  .  .  One  living  in  a  city, 
it  was  said  (in  LouieviUe  Coffin  Co.  v.  War- 
ren, 78  Ey.  400),  'must  necessarily  submit  to 
the  annoyances  which  are  incidental  to  city 
life.'" 

In  Rhodu  y.  Dunbar,  57  Pa.  274,  98  Am. 
Dec.  221,  it  was  well  said  by  the  learned 
Chief  Justice:  ^  It  is  a  difficult  matter  at  all 
times  to  strike  the  true  medium  between  the 
conflicting  interests  and  tastes  of  people  In  a 
densely  populated  city." 

These  cases,  and  many  others,  go  very  much 
farther  than  it  would  be  necessary  to  go  in 
this  case  in  order  to  hold  that  the  business  of 
appellees  as  conducted  by  them  is  not  a  nuis- 
ance, and  that  they  are  not  liable  for  dam- 
ages because  the  adjacent  property  had  been 
rendered  less  valuable  without  any  fault  on 
their  part. 

I  may  say,  besides,  that  were  this  an  ap- 
peal from  a  judgment  based  upon  an  order 
of  the  board  of  county  commissioners,  renew- 
ing or  refusing  to  renew  a  license  to  appel- 
lees in  the  locality  where  the  acts  complained 
of  were  done,  the  case,  as  I  think,  would  be 
22  L.  R.  A. 


a  stronger  one  for  appellants  than  is  the  case 
before  us,  which  is,  in  some  respects  a  col- 
lateral attack  upon  the  order  of  the  board 
granting  the  license. 

I  have  no  doubt,  as  already  intimated,  that 
the  Question  of  locality  is  one  which  the 
boara  of  county  commissioners,  or  the  court 
on  appeal,  ought  to  take  into  consideration 
in  determining  the  fitness  or  unfitness  of  an 
applicant  for  a  license  to  conduct  a  saloon. 
The  statute  itself,  section  5814,  Kev.  Stat. 
1881,  seems  to  imply  as  much. 

In  Ealinger  v.  JSast,  100  Ind.  484,  objection 
was  made  to  the  introduction  of  certain  evi- 
dence showing  where  the  building  in  which 
license  was  applied  ior  was  situate,  with 
reference  to  a  public  square  and  to  a  college 
and  a  graded  school  and  how  many  school 
children  usually  passed  the  building  in  go- 
ing to  and  returning  from  school.  This  court 
approved  a  ruling  admitting  the  evidence. 
Judge  Mitchell,  speaking  for  the  court,  after 
alluding  to  the  requirement  of  the  statute, 
that  the  applicant  for  license  should  state  in 
his  notice  '^the  precise  location  of  the  prem- 
ises in  which  he  desires  to  sell  "  said  that 
while  the  inquiry  must  always  be  as  to  the 
fitness  of  the  applicant  to  be  entrusted  with 
the  sale  of  intoxicating  liquor,  yet  **  it  may 
well  have  been  supposed  (by  the  legislature) 
that  in  determining  the  fitness  of  things,  a 
court  or  jury  might  take  into  accoimt  wheth- 
er, under  all  the  evidence,  an  applicant  in  a 
particular  case  was  a  fit  person  to  be  en- 
trusted with  the  sale  of  intoxicating  liquors, 
if  the  place  proposed  was  such  that  only  a 
man  possessed  of  an  extraordinary  degree  of 
circumspection  and  caution  could  fitly  con- 
duct the  business  at  that  place,  with  a  due 
regard  to  the  situation  and  surroundings. " 

That,  however,  was  an  appeal  from  the  ac- 
tion of  the  board  of  county  commissioners  as 
to  granting  a  license  in  the  first  place.  Here 
there  is  an  attack  on  the  authority  of  the  li- 
cense after  it  is  duly  granted. 

Besides,  in  this  case,  there  is  no  question 
of  the  fitness  of  the  appellee  to  keep  a  saloon. 
His  character  and  fitness  are  not  even  called 
in  question.  It  is  the  saloon  itself,  as  a  sa- 
loon simply,  and  a  properly  conducted  sa- 
loon, that  is  objected  to.  And  here  we  return 
to  the  real  question  at  issue.  This  saloon  is 
objected  to,  not  that  it  is  in  any  way  Im- 
properly carried  on,  but  simply  tiecause  it  is 
a  saloon,  and  because  the  law  authorizing  it 
is  unconstitutional,  and  void.  All  other 
questions  are  waived  by  appellants  in  Uieir 
argument,  and  by  the  rules  of  this  court 
should  not,  as  I  think,  be  considered. 

The  waiver,  too,  is  not  an  implied  one 
simply,  but  is  an  express  waiver.  And 
counsel  candidly  gives  us  his  reason  for  the 
waiver,  saying:  "If  this  were  the  only  sa- 
loon in  Indiana,  located  as  it  is,  I  dare  say 
there  would  be  little  difficulty  in  suppress- 
ing it,  but  as  it  is  a  part  of  a  great  system, 
we  are  compelled  to  attack  the  system." 

Appellants  thus  seek  to  uphofd  their  de- 
murrer to  the  answer  setting  up  the  lioensu 
on  the  sole  ground  ^'that  such  license  is  no 
defense,  because  the  law  pretending  to  au- 
thorize the  same  is  unconstitutional  and 
I  void." 
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It  does  Dot  seem  to  me  that  we  are  justified 
In  ignoring  the  positions  taken  by  the  parties 
before  the  lower  court,  and  in  their  appeal 
to  this  court.  If  there  was  error  on  the  trial, 
that  error  should  be  presented  here  by  the 
party  appealing.  We  cannot  reverse  a  judg- 
ment for  a  reason  that  the  lower  court  had 
no  opportunity  to  pass  upon.  Appellants* 
briefs  show  that  the  invalidity  of  the  liquor 
law  was  the  question  presented  to  the  lower 
court.  The  briefs  also  show  that  to  be  the 
question  presented  to  this  court.  Shall  we 
then  do  what  Woods,  J.,  in  Martin  v.  JTor- 
tiriy  fuprGf  said  the  courts  would  never  do, 
—''go  beyond  the  brief  of  the  appellant  to 
search  the  record  in  quest  of  errors  which 
have  not  been  pointed  out  in  the  brief?"  I 
think  we  should  not,  and  that  the  appellees 
are  themselves  ''entitled  to  the  benefit  of 
everything  in  the  record  which  may  prevent 
a  reversal  of  the  ]  udgment. "  By  the  decision 
of  the  majority  of  Uie  court,  it  would  seem 
as  if  this  rule  was  to  be  changed,  and  that 
hereafter  the  burden  would  be  upon  the  ap- 
pellee to  show  that  the  record  was  without 


error,  rather  than  upon  the  appellant  to  point 
out  the  error,  if  any  there  should  be.  To 
me,  however,  the  long  established  rule  seems 
the  fair  one  to  be  applied  in  this  case,  fair 
to  the  parties  and  fair  to  the  court  below, 
which  could  only  pass  upon  the  questions 
presented  to  it  for  consideration  and  decision. 
The  theory  of  appellants*  complaint  and  of 
appellees'  answer,  the  theory  recognized  in 
the  trial  court  and  urged  in  the  briefs  in  this 
court,  bears  wholly  upon  the  constitutional- 
ity of  the  liquor  license  law.  I  am  therefore 
of  opinion,  without  even  considering  the  fact 
that  this  saloon  is  properly  conducted  accord- 
ing to  law,  and  is  not  a  nuisance  in  itself, 
that  the  demurrer  was  properly  overruled, 
and  that  the  judgment  ought  consequently  to 
be  affirmed. 

HaekneT*  J. :  I  concur  in  the  dissenting 
opinion  of  Howard*  Ch,  J, 

Petition  for  second  rehearing  denied  March 
14,  1894. 
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Floyd  CRANDALL,  Bespt^, 
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!•  Aeeretioiis  formed  in  fi-oni  of  the 
land  of  seTeral  owners  belong  to  them  all  and 
cannot  be  claimed  bv  one,  with  whose  land  the 
fliBt  point  of  contact  was  made. 

£•  Aoeretlons  which  beifin  to  form  npon 
land  ^rhich  waa  origfinaUy  not  ri- 
liarlaa  but  became  such  by  the  washiner  away 
of  a  portion  of  an  intermediate  tract,  and  which 
continue  to  form  until  they  reach  the  latter  tract 
and  then  fill  out  in  front  of  it,  replaointr  some  of 
its  washed-out  portion,  do  not  all  belong  to  the 
land  on  which  they  begin  to  form,  but  that  por- 
tion of  them  which  forms  beyond  its  original 
boundary  line  and  along  the  washed-out  portion 
of  the  adjoining  land  belongs  to  the  latter. 

(December  7, 1808.) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Cole  County  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
possession  of  certain  land  which  had  been 
formed  by  accretion  along  the  shore  of  the 
Missouri  Kiver.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mestrs.  SUwer  A  Brown,  for  appellant: 

That  land  formed  by  accretion  belongs  to 
the  owner  of  the  contiguous  tract  to  which  the 
accretion  is  made,  is  a  fundamental  principle. 

Land  not  originally  riparian  becomes  so  when 
the  river  has  reach^  it  by  gradually  washing 
away  all  the  intervening  land. 


NOTK.— For  extensive  treatment  of  the  question 
of  the  division  of  alluvion  flats  or  water  front,  see 
note  to  Northern  Pine-Land  Co.  v.  fiigelow  fWis.) 
&  L.  B.  A  778.  The  present  case  adds  to  the  sob- 
Jeot  a  novel  decision  on  peculiar  facts. 
2«  li.  R  A. 
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NayhrY,  Cox,  114  Mo.  282;  Welles  y.  Bailey, 
55  Conn.  292.  See  also  Bees  v.  McDanid,  116 
Mo.  146. 

And  where  the  lot  originally  not  riparian 
becomes  so  by  such  change  of  the  river-bed, 
there  attach  to  it  all  the  incidents  of  riparian 
land. 

WeUes  V.  Bailey,  supra. 

Among  these  incidents  is  that  of  the  right  of 
appropriating  to  itself  gradual  accretions  from 
the  river  where,  by  a  change  in  the  movement 
of  the  bed,  it  begins  to  r^ede,  and  leave  soil 
upon  its  front. 

Ibid, 

And  this  right  of  appropriation  does  not  cease 
when  the  original  limits  have  been  restored. 

Ibid. 

Messrs,  Pope,  Edwards  A;  Davison  for 
respondent. 

Oantt,  P.  c7.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  ejectment  for  8. 18  acres 
of  land,  described  by  metes  and  bounds. 
Plaintiffs  assert  title  to  it  as  a  part  of  the  S. 
£.  fractional  i  of  section  21,  township  46^ 
range  12,  and  defendant  claims  it  as  an  ac- 
cretion to  lands  he  owns  in  section  28,  in  the 
same  township  and  range,  to  wit,  the  N.  W. 
i  of  the  N.  E.  i  and  W.  i  of  N.  E.  i  of  N. 
E.  i  of  said  section  28.  On  the  trial,  and  in 
his  answer,  defendant  admitted  he  was  in 
possession  of  all  the  lands  described  in  the 
petition,  but  disclaimed  all  title  or  right  to* 
*^so  much  of  said  land  as  lies  north  of  the 
line  between  sections  28  and  21,  in  township^ 
45,  ranffe  12,  and  west  of.  a  line  beginning 
at  a  point  on  said  line  between  said  sections^ 
28  and  21,  16  chains  east  of  the  northwest 
comer  of  the  northeast  quarter  of  said  section 
28,  and  extending  north  by  a  straight  line  to 
the  slough  of  the  Missouri  river,  **  and  denied 
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plaintiffs'  right  to  the  remainder  of  the  land. 
It  was  admitted  that  plaintiffs,  as  the  heirs- 
at-law  of  Floyd  Crandall,  their  father,  the 
original  plaintiff  in  this  cause,  now  de- 
ceased, were  the  owners  of  the  8.  £.  frac- 
tional quarter  of  section  21,  under  mesne  con- 
veyances from  the  original  patentee  to  said 
land  from  the  United*' States,  and  that  de- 
fendant was  likewise  the  owner  of  the  N. 
W.  i  and  W.  k  of  the  N.  E.  i  of  the  N.  E. 
^  of  section  28.  It  was  shown  that  the  Mis- 
eouri  river  borders  on,  and  constitutes  the 
eastern  boundary  line  of,  said  8.  E.  frac- 
tional i  of  section  21 ;  that  the  direction  of 
the  river  along  the  eastern  side  of  this  land 
is  from  the  northwest  to  the  southeast ;  that 
Fince  it  was  originally  surveved,  and  pat- 
ented by  the  government  of  thetJnited  States, 
six  or  seven  acres  of  it  has  washed  away, 
but  has  since  been  restored,  by  accretion,  to 
the  eastern  boundary.  Defendant's  evidence 
tended  to  show  (1)  that  so  much  of  the  land 
sued  for  as  lies  north  of  the  line  between 
flections  28  and  21  (township  46,  range  12), 
and  east  of  a  line  beginning  at  a  point  on 
aaid  line  between  sections  28  and  21,  16  chains 
east  from  the  K.  W.  corner  of  the  K.  E.  i 
of  said  section  28,  and  extending  north  by  a 
straight  line  to  the  Missouri  river,  had  been 
washed  away  by  the  Missouri  river ;  (2)  that 
aaid  washins^  and  cutting  in  extended  in  on 
defendant's  land  lying  south  of  the  line  be- 
tween sections  21  and  28,  leaving  defendant's 
land  south  of  said  line  bordering  on  the  Mis- 
fiouri  river;  (8)  that  afterwards  land  be^an 
to  re-form  to  defendant's  land  so  bordering 
on  the  Missouri  river,  and  that  said  land  so 
formed  by  degrees—that  is,  by  accretion, — 
and  gradually  extended  over  the  line  be- 
tween sections  21  and  28;  that  the  land  so 
formed,  and  north  of  said  section  line  be- 
tween sections  21  and  28,  is  that  part  of  the 
land  in  suit,  which  defendant  claims;  that 
aaid  land  is  east  of  plaintiffs'  land  in  sec- 
tion 21,  and  north  of  defendant's  land  in  sec- 
tion 28:  that  the  river  runs  from  the  north- 
west to  southeast.  Defendant  also  introduced 
evidence  tending  to  show  that  he  had  known 
the  land  since  lBi57 ;  that  he  had  bought  it  in 
1880,  and  claimed  possession  of  it  since  then, 
and  fenced  it  in  about  four  years  before  suit 
was  brought. 

Thereupon  the  court  instructed  the  Jury, 
on  behalf  of  the  plaintiffs,  as  follows :  **  (1) 
If  the  jury  believes  and  finds  from  the  evi- 
dence that  the  land  described  in  plaintiff's 
petition  was  in  the  possession  of  the  defend- 
ant at  the  commencement  of  this  suit,  and 
that  plaintiff  was  the  owner  of  the  same,  or 
that  the  same  was  formed  by  accretion  made 
to  the  mainland,  of  which  the  plaintiff  was 
the  owner,  then  they  will  find  for  the  plain> 
tiff,  and  also  find  for  him  for  damages  what- 
ever the  reasonable  rental  value  of  the  land 
is  worth  from  the  2d  day  of  February,  1888, 
until  the  present  time,  and  also  the  value  of 
timber  taken  bv  defendant,  and  will  also  as- 
sess the  monthly  xenta  and  profits  of  what- 
ever thev  may  believe  from  the  evidence 
that  such  is  worth,  not  to  exceed  $6  per 
montli.  (2)  In  an  instrument  made  either 
by  the  government  or  by  an  individual,  if  a 
boundary  such  as  a  river  is  called  for,  the 
22  L.  R.  A. 


tract  must  have  that  boundary.  (8)  The  call 
for  a  natural  object  in  a  deed  or  ^rant,  as  a 
river,  will  control  both  course  and  distance; 
and  if  the  plaintiff's  deeds  called  for  the 
Missouri  river,  and  that  defendant  had  and 
still  holds  the  possession  thereof  wrongfully 
from  plaintiff,  they  will  find  for  the  plain- 
tiff." *"  (5)  Although  the  jury  may  believe 
that  the  portion  of  lands  contained  in  the 
deeds  to  plaintiff  at  any  time  washed  entirely 
away,  or  in  part,  after  the  same  was  surveyed 
and  patented  by  the  United  States  govern- 
ment, yet  if  they  further  find  that  the  land 
in  controversy  is  a  re-formation  of  said  lands 
on  the  bed  of  the  river  where  said  lands 
formerly  existed,  then  plaintiffs  are  entitled 
to  recover  in  this  action,  if  it  be  shown  that 
the  defendant  unlawfully  detained  the  same. 
(6)  If  the  jurv  finds  that  the  plaintiffs,  and 
those  under  whom  they  claim,  were  in  pos- 
session and  the  owners  of  the  land  in  con- 
troversy, then  the  fact  that  the  lands  had 
washed  awav,  and  other  land  formed  on  the 
bed  thereof  by  accretions,  does  not  change  or 
deprive  plaintiffs  of  title  to  same."  The 
court  gave  all  the  foregoing  instructions 
asked  by  plaintiffs,  and  defendant  objected 
and  excepted. 

The  court,  then,  at  request  of  defendant, 
gave  the  following  instructions :  **  (8;  The 
court  instructs  the  jury  that  the  term  'ac- 
cretion, '  as  used  in  these  instructions,  means 
portions  of  soil  added  to  that  already  in  pos- 
session of  the  owner  by  gradual  deposit 
caused  by  the  washing  of  the  river.  (4)  The 
court  instructs  the  jury  that,  if  thev  find  for 
plaintiff  for  only  a  part  of  the  land  claimed 
by  him  in  this  suit,  they  will  express  in  the 
verdict  the  part  of  said  land  plaintiff  is  so 
entitled  to  recover.  (5)  The  court  instructs 
the  jury  that  an  accretion  partakes  of  the 
character  of  the  land  by  the  conveyance  of 
the  latter,  and  it  makes  no  difference  in  this 
case  whether  the  alleged  accretion  was  formed 
to  defendant's  land  before  or  since  he  became 
the  owner  thereof,  provided  the  jury  find  it 
actually  did  so  form  by  way  of  accretion. 
(6)  The  court  instructs  the  jury  that  if  they 
shall  find  and  believe  from  the  evidence  that, 
for  ten  years  next  before  the  bringing;  of  this 
action,  the  defendant  was  in  the  public, 
open,  and  adverse  possession  of  the  land  in 
dispute,  claiming  the  ownership  thereof,  theD 
such  possession  and  claim  of  ownership  con- 
stitutes a  good  defense  for  defendant,  and  the 
jury  will  find  for  him," — and  refused  the  fol- 
lowing, also  prayed  by  defendant :  **  (1) 
The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  defendant  is 
the  owner  of  the  northwest  quarter  of  the 
northeast  quarter  and  the  west  half  of  the 
northeast  quarter  of  the  northeast  quarter  of 
section  28,  township  45,  range  12,  in  Cole 
county,  Mo. ,  which  at  the  time  of  the  ffov- 
emment  survey  of  the  same  was  cut  off  from 
the  Missouri  river  by  Intervening  land,  but 
that  said  intervening  land  was  washed  away 
by  change  of  the  river  bed  until  a  portion  of 
defendant's  land  bordered  on  the  river,  and 
that  afterwards  additions  were  made  to  de- 
fendant's  land  so  fronting  on  the  river  br 

fradual  and  Imperceptible  accretions  or  ad- 
itions  thereto  by  the  sediment  or  deposit  of 
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the  river,  then  defendant  Is  entitled  to  all 
such  accretions  to  his  front,  to  the  present 
margin  of  the  river,  and  the  jury  will  so. 
find.  (2)  The  court  instructs  the  jury  that 
although  a  tract  of  land  maj  not  originally 
have  bordered  on  a  river,  being  cut  on  there- 
from by  an  intervening  tract,  yet  if  such  in- 
tervening tract  is  washed  away  until  the 
remoter  tract  borders  on  the  river,  the  latter 
then  becomes  riparian,  and  is  entitled  to  the 
riparian  right  of  accretions,  ^ — and  defendant 
duly  excepted.  There  was  a  verdict  and 
judgment  for  plaintiffs. 

The  appellant,  upon  the  foreffoins  facts, 
submits  that  the  main  question  involved  in 
his  appeal  is  this:  ''Although  a  tract  of 
land  may  not  originally  have  bordered  on  a 
river,  being  separated  therefrom  by  an  inter- 
vening tract,  yet,  if  such  intervening  tract 
is  wauied  away  until  the  remote  tract  bor- 
ders on  the  river,  the  latter  then  becomes  ri- 
parian, and  is  entitled  to  the  riparian  rights 
of  accretion,  even  though  such  accretion  ex- 
tends beyond  the  original  line  dividing  the 
two  tracts."  Naylor  v.  Ow,  114  Mo.  282,  is 
cited  aa  authority  for  this  position,  but  it  is 
misapprehension  of  that  case  to  apply  it  to 
the  undisputed  facts  of  this  case.  In  Naylor 
V.  Cox  the  accretion  began  to  the  island,  be- 
tween which  and  the  Howard  county  shore 
the  Missouri  river  ran.  The  accretion  grad- 
ually pushed  the  river  north,  until  it  cut 
away  a  large  portion  of  the  bank  on  the 
north,  or  Howard  county  side ;  the  riTer  thus 
changinij;  its  bed,  but  still  preserving,  as 
loDG^'as  it  ran,  a  water  front  to  each  tract  of 
land.  We  held  that  the  river  was  a  natural 
boundary  on  defendant's  land,  and,  as  it  had 
cut  away  and  destroyed  a  part  of  his  land, 
his  boundary  recedea  as  the  river  encroached 
upon  him,  and  although  the  accretions  to.  the 
island  on  the  opposite  side  increased  until 
they  passed  the  line  of  survey,  which  once 
defined  defendant's  southern  boundary,  they 
belonired  to  the  owner  of  the  island.  With 
that  decision  we  are  still  satisfied,  but  we 
thiuk  this  record  presents  a  very  different 
proposition.  In  the  case  at  bar,  both  pro- 
prietors own  their  lands  on  the  west  bank  of 
the  Missouri  river;  the  plaintiffs'  land  Iving 
immediately  north  of,  nnd  adjoining,  defend- 
ant's on  the  south.  The  proposition  of  de- 
fendant, that  if  the  river  cut  away  and  de- 
stroyed all  the  land  that  originally  intervened 
between  his  land  in  section  28  and  the  river, 
until  the  river  formed  in  fact  his  eastern  or 
northern  boundary,  he  thereby  became  a  ri- 
parian owner,  is  true  enough,  in  one  sense ; 
but  it  is  not  true,  either  in  reason  or  upon 
authority,  that  it  would  enable  him,  by 
means  of  the  accretion  to  his  own  shore,  to 
appropriate  all  the  alluvion  or  accretions  that 
formed  in  front  of  his  neighbor's  shore  on 
the  same  side  of  the  river  or  water  front. 
We  find  nothing  in  the  record  that  questions 
that  this  accretion  in  front  of  plaintiffs'  land 
formed  to  their  shore ;  but  it  is  assumed  by 
defendant  that  if  it  began  to  form  on  the 
north  of  his  land,  as  the  river  then  ran,  until 
it  extended  up  in  front  of  plaintiffs*  bound- 
ary on  the  same  river,  it  then  became  de- 
fendant's by  reason  of  the  alluvion  having 
first  made  its  appearance  on  his  northern 
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boundary.  The  inevitable  consec^uence  of 
this  claim  would  be,  if  carried  to  its  logical 
conclusion,  that  defendant  would  thus  be- 
come possessor  of  the  river  front,  not  only 
in  front  of  plaintiffs,  but  of  all  other  riparian 
owners,  wherever  the  accretion  extended  east 
of  a  line  drawn  north  from  a  point  on  the 
line  between  sections  21  and  28,  18  chains 
east  of  the  N.  W.  corner  of  the  K.  E.  i  of 
said  section  No.  28,  if  it  was  continuous. 
In  a  word,  the  contention  is  simply  this : 
that  if,  in  the  forming  of  accretions  along 
a  river  front,  it  can  be  shown  that  the  point 
of  contact  was  first  made  to  lands  of  one  of 
the  riparian  owners,  he  Is  entitled  thereby 
to  the  whole  accretion  subsequently  made  to 
the  lands  of  other  riparian  owners  on  either 
side  of  him,  and  although  this  would  thus 
cut  off  their  water  boundaries  and  privileges. 
As  before  said,  there  is  no  warrant  for  this 
claim  in  Naylor  v.  Cox,  or  any  other  case 
within  our  knowledge.  On  the  contrary, 
the  authorities  are  numerous  and  well  con- 
sidered which  scrupulously  preserve  to  each 
adjoining  riparian  owner  his  water  bound- 
aries and  privileges.  In  Lamprey  y,  Metealf, 
52  Minn.—,  18  L.  R.  A.  870,  the  supremo 
court  of  Minnesota,  in  discussing  the  reason 
for  the  law  giving  accretions  and  relictions 
to  the  riparian  owner,  says:  ''The  reasons 
usually  ffiven  for  the  rule  are  either  that  it 
falls  wiuiin  the  maxim  'de  minimU  lex  non 
eureU,*  or  that,  because  the  riparian  owner 
is  liable  to  lose  soil  by  the  action  or  en- 
croachment of  the  water,  he  should  also  have 
the  benefit  of  any  land  gained  by  the  same 
action.  But  It  seems  to  us  that  the  rule  rests 
upon  a  much  broader  principle,  and  has  a 
much  more  important  purpose  in  view,  viz. 
to  preserve  the  fundamental  riparian  rights 
on  which  all  others  depend,  and  which  con- 
stitutes the  principal  value  of  the  land — of 
access  to  the  water.  The  incalculable  mis- 
chiefs that  would  follow  if  a  riparian  owner 
is  liable  to  be  cut  off  from  access  to  water, 
and  another  owner  sandwiched  in  between 
him  and  it,  whenever  the  water  line  has  been 
changed  by  accretions  or  relictions,  are  self 
evident,  and  have  been  frequently  animad- 
verted on  by  the  court. " 

When  the  witnesses  were  asked  in  front  of 
whose  land  the  river  now  ran,  they  answered, 
''As  much  in  front  of  plaintiffs'  as  defend- 
ant's," or  ^  About  as  much  of  one  as  the 
other ;"  and  defendant  said  that  after  the  ac- 
cretion formed  ''it  was  east  of  plaintiffs' 
land,  and  north  of  mine."  The  apportion- 
ment of  alluvion  is  by  no  means  new  in  the 
judicial  history  of  this  country,  and  many 
rules  have  been  suggested  and  adopted  to  se- 
cure to  each  riparian  owner  his  just  propor- 
tion of  the  accretions.  Thus,  in  Deerfield  v. 
Ar/M,  17  Pick.  41,  28  Am.  Dec.  276,  Chief 
Justice  Shaw  quoted  and  adopted  a  rule  of  the 
civil  law  found  in  Denisart's  Collection  of 
New  Cases,  in  France  (1788) ,  and  says  of  it : 
**  The  rule  suggested  in  this  work  is  founded 
upon  the  obvious  consideration  already  al- 
luded to,  that  in  many  cases  lands  which 
border  upon  navigable  rivers  derive  a  great 
part  of  their  actual  value  from  that  circum- 
stance, and  from  the  benefit  of  the  public 
easement  thereby  annexed  to  such  lands,  and 
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that  being  wholly  deprived  of  the  benefit  of 
that  situation  would  operate  as  a  great  hard- 
ship, and  do  real  injustice  to  a  riparian  pro- 
prietor, although  he  should  obtain  his  full 
proportion  of  the  land,  measured  by  the  sur- 
face. This  injustice  will  be  avoided  by  the 
proposed  rule,  in  conformity  with  which  each 
proprietor  will  keep  a  larger  or  smaller  pro- 
portion of  the  alluvial  formation,  and  of  the 
newly  formed  river  or  shore  line,  according 
to  the  extent  of  his  ori>i:inal  line  on  the  shore 
of  the  river."  After  givinp^  the  rule,  he  says 
further :  ** This  mode  of  distribution  secures 
to  each  riparian  proprietor  the  benefit  of  con- 
tinuing to  hold  to  the  river  shore,  whatever 
changes  may  take  place  in  the  condition  of 
the  river  by  accretion,  and  the  rule  is  ob- 
viously founded  in  that  principle  of  equity 
upon  which  the  distribution  is  to  be  made."^ 
See  also  Gould,  Waters,  gg  162-164,  and 
cases  cited ;  Qray  v.  Delucey  5  Oush.  9 ; 
ThamUm  v.  Grant,  10  R.  I.  487,  14  Am. 
Rep.  701 ;  Kehr  v.  Syndffr,  114  111.  818,  65 
Am.  Rep.  866. 

In  this  case  the  court,  in  effect,  instructed 
the  jury  that,  if  this  was  accretion  to  plain- 
tiffs' .land  on  their  river  front,  they  were  en- 
titled to  it,  and  declined  to  instruct  that  if 
the  accretions  began  on  defendant's  land,  and 


extended  north  in  front  of  plaintiffs'  lands- 
on  the  river,  defendant  was  entitled  to  it, 
though  its  effect  might  be  to  cut  off  plain- 
tiffs from  their  water  boundary  and  rights. 
We  think  the  circuit  court  was  correct,  un- 
der the  facts  of  the  case.  Plaintiffs  were  the- 
exclusive  riparian  proprietors,  as  to  these  ac- 
cretions that  formed  on  the  east  of  their  land, 
on  the  Missouri  river,  and  were  most  clearly 
entitled  to  recover  them.  As  was  said  Id 
Manchester  v.  Point  Street  Iron  Worke,  13  R. 
I.  855,  and  approved  in  Kefvr  v.  Snyder,  114 
111.  818,  55  Am.  Rep.  866,  ''one  common 
principle,  which  pervades  all  modes  of  di- 
vision [of  accretion  or  alluvion],  is  that  no 
regard  is  to  be  paid  to  the  direction  of  the 
side  lines  between  contiguous  proprietors.'^ 
**In  all  cases  when  practicable,  every  pro- 
prietor is  entitled  to  a  frontage  of  the  same- 
width  on  the  new  shore  as  on  the  old  shore,, 
and  at  low-water  mark  as  well  as  at  high- 
water  mark,  without  regard  to  the  side  lines 
of  the  upland. "  Gould.  Waters,  §  162.  Giv- 
ing  plaintiffs  their  original  river  front  would 
necessarily  secure  them  the  land  in  suit. 

We  have  examined  the  other  assignment* 
but  find  no  substantial  error,  and  the  judgment 
is  affirmed. 

All  concur. 
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RE  Rachel  A.  BRAMBERRY'S  ESTATE. 

APPEAL    OP  H.    James   BRAMBERRY. 

ass  Fa.  628.) 

1.  A  ccfeBveyaace  of  land  to  a  husband 
and  wllb  in  ooDsummation  of  their  joint  pur- 
chase of  it  duriDflr  coverture  vests  in  them  an  es- 
tate by  entireties. 

8*  A  mortg^aflre  taken  in  the  Joint 
names  of  hosband  and  wife  on  the  sale 
of  land  held  as  tenants  by  the  entirety  is  pre- 
sumed to  be  held  by  the  same  estate. 


(October  2, 1893.) 

APPEAL  by  H.  James  Bra ml)erry,  a<Jminis- 
trator  or  the  estate  of  Rscbel  A.  Bram- 
berry,  deceased,  from  a  decree  of  the  Drplians 
Court  for  Chester  County  dismissing  except  Ions 
to  the  report  of  an  auditor  surchsrginir  li^m. 
in  the  settlement  of  his  accounts  as  adminis- 
trator, with  one-half  of  the  amount  of  a  cer- 
tain mortgage  given  jointly  to  himself  and  his 
wife,  which  he  claimed  as  his  individual  prop- 
erty.    Bevented, 

The  msterial  portion  of  the  auditor's  report 
was  as  folio  wa* 


Noxa— Tenancy  by  the  entiretiee^in  personal  projh 
erty. 

The  decision  in  the  above  case,  that  a  mortgage 
taken  in  the  joint  names  of  hiisband  and  wife  on 
the  tale  of  land  held  as  tenants  by  the  entireties  is 
presumed  to  be  held  by  the  same  estate,  is  a  very 
important  one,  oonsiderincr  the  number  of  decis- 
ions which  hold  that  this  kind  of  tenancy  is  not 
abolished  by  the  married  women's  statute.  This 
Is,  we  believe,  substantially,  if  not  entirely  a  pio- 
neer decision.  ,  Although  the  opinion  in  the  case 
states  that  a  tenancy  by  the  entireties  may  exist  in 
personal  as  well  as  real  property,  this  can  be 
true  only  in  a  modified  sense.  In  the  absence  of 
statutes  aboUshinnr  the  common-law  disabilities  of 
married  women.  The  power  of  the  husband  at 
common  law  to  reduce  to  his  possession  all  ohoses 
In  action  of  the  wife,  and.  In  the  case  of  securities 
taken  In  their  joint  names,  to  dispose  of  them  and 
appropriate  the  proceeds,  clearly  prevented  the 
existence  at  common  law  of  a  tenancy  by  the  en- 
Hreties^n  Its  true  sense  in  personal  property. 

The  case  of  Gillau  v.  Dixon,  66  Fa.  805,  cited  in 
the  main  case  as  authority  for  the  doctrine  that  a 
tenancy  by  entireties  may  exist  in  personal  prop- 
22L.R.A. 


erty,  isorie  of  a  class  of  cases  holdinfir  that  choses 
in  action  owned  by  husband  and  wife  jointly  would 
survive  to  the  wife  on  the  husband's  death,  in  case 
they  were  not  reduced  to  his  possession  during  bis 
lifetime.  But  these  cases  do  not  restrict  his  riirbt 
to  cut  off  the  wife's  interest  entirely  by  reducinir 
the  choses  in  action  to  his  possession.  Therefore* 
the  joint  interest  of  husband  and  wife  is  not,  in 
the  strict  sense,  a  tenancy  by  the  entireties. 

In  Qillan  v.  Dixon,  supra,  choses  in  action  be- 
lonffin^r  to  a  daughter,  which  on  her  death  passed 
to  the  father  and  mother  jointly,  were  held  to  sur- 
vive to  the  wife,  where  the  husband  died  before 
administration  and  distribution  of  the  daugh- 
ter's estate,  as  in  that  case  it  was  impossible  tor 
him  to  reduce  them  to  possession  durinsr  his  life. 

To  the  same  effect  it  is  held  In  Franken field  v. 
Gruver,  7  Pa.  448,  that  personal  estate  passing  to 
father  and  mother  of  an  intestate  survives  to  the 
mother,  if  not  reduced  to  possession  by  the  father 
durinir  his  life. 

The  same  is  true  of  a  bequest  to  a  husband  and 
wife.    Hamm  v.  Meisenhelter,  0  Watts,  849. 

And  a  recog-nizance  in  an  orphans'  court  for  the 
wife's  share  of  land  taken  in  the  name  of  both  bus- 
band  and  wife,  survives  to  her.  If  not  reduced  into 
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*•  The  exceptions  to  the  account  are  mertly 
forma],  and  state  that  the  accountant  has  not 
charged  himself  with  all  the  money  that  has 
come,  or  should  have  come,  into  his  hands, 
but  the  chief  contention  is  in  relation  to  the 
supposed  interest  of  the  decedent  in  a  certain 
bond  and  mortgage  in  the  possession  of  the 
accountant,  and  the  facts  relating  to  them 
are  as  follows,  viz.  :  Lewis  Seal  and  Susan 
W.,  his  wife,  by  deed  dated  March  28,  A. 
D.  1865,  conveved  certain  premises  therein 
mentioned  to  Henry  James  Bramberry  and 
Rachel  A.,  his  wife,  which  said  premises 
they  conveyed  to  Dr.  Benjamin  Thompson 
by  deed  dated  March  11,  A.  D.  1890,  and  re- 
corded in  the  recorder's  office  of  Chester 
county  in  Deed  Book  T  10,  vol.  241,  page 
18,  and  secured  on  the  said  premises  the  sum 
of  fifteen  hundred  dollars,  by  the  bond  and 
mortgage  of  the  said  Dr.  Benjamin  Thompson 
for  that  amount,  dated  March  28,  A.  D.  1890, 
drawn  to  H.  James  Bramberry  and  Rachel 
A.,  his  wife,  payable  in  five  years  at  five 
per  cent  interest,  payable  half-yearly,  the 
mortgage  being  founa  on  record  in  the  re- 
corder's office  aforesaid  in  Mortgage  Book 
M  4,  yol.  86,  page  91,  and  was  given  to  secure 
a  part  of  the  purchase  money  of  the  said 
premises.     This  mortgage  is  not  yet  due,  and 


a  part  only  of  it,  with  accrued  interest,  hut^ 
been  paid,  and  no  part  of  either  principal  or 
interest  is  found  in  the  administrator's  ac- 
count The  claim  made  by  the  party  except- 
ing is  that  one  half  of  this  sum,  viz.  seven 
hundred  and  fifty  dollars,  with  one  half  of 
the  interest  thereof,  belongs  to  the  estate  of 
the  said  decedent,  and  should  be  accounted 
for  by  her  administrator.  *  The  position  tjiken 
by  the  accountant  is  that  as  the  land  sold  by 
Lewis  Seal  and  wife  was  conveyed  to  the  said 
Henry  James  Bramberry  and  Rachel  A. ,  his 
wife,  they,  under  the  provisions  of  the  com- 
mon law,  fortified  by  a  long  line  of  decisions 
of  our  own  courts,  took  an  estate  by  en- 
tireties, and  not  by  moieties,  and  that,  in  the 
event  of  the  death  of  either  of  them  in  the- 
lifetime  of  the  other,  the  whole  estate  would 
immediately  vest  in  the  survivor ;  and  when 
they  sold  this  land  to  Dr.  Thompson,  and 
took  a  purchase- money  mortgage  to  both  of 
them  as  husband  and  wife,  the  same  principle' 
would  follow  the  mortgage,  and,  when 
Rachel  A.  Bramberry  died,  her  interest  in 
the  mortgage  imm^iately  vested  in  her 
surviving  husband.  If  this  position  is  the 
true  one,  then  the  accountant  is  right  in  not 
taking  into  his  account  one  half  of  said  bond 
and  mortgage  debt  and  its  interest.    But  is 


the  husband^s  posDcoBion  or  dlspoeed  of  by  him. 
Lodire  V.  Hamiltoo,  2  Serir.  ft  R.  486. 

So  notes  taken  in  tbe  name  of  both  husband  and 
wife  go  the  survivor  on  tbe  death  of  either.  Shields 
V.  Stillman,  48  Mo.  86;  Absbtre  v.  State, « Ind.  64. 

In  Be  Albreoht,  infra.  It  is  said:  '*  We  are  aware 
that  there  are  many  authoiitlee  boldinflr  that  where 
tbe  buBband  purchases  a  security,  or  makes  a  de- 
posit, or  subscribes  for  stock  in  the  joint  name  of 
himself  and  wife,  and  pays  therefor  with  his  own 
funds,  upon  his  death  the  entire  security  belongs 
to  tbe  wife.  If  she  survives  him.  But  the  decision 
in  all  these  cases  is  put  upon  tbe  ground  that  it  is 
apparent  from  the  character  of  the  transaction 
that  the  husband  intended  to  give  the  property  to 
his  wife  In  the  event  of  her  survivorship,  and  hence 
the  transfer  possesses  all  the  essential  qualities  of 
a  gift  eauaa  tnortis  which  he  may  revoke  in  his  life- 
time, and  which  does  not  take  effect  until  his 
death,  if  not  previously  recalled."  These  cases 
evidently  have  no  real  bearing  on  the  question  of 
a  tenancy  by  the  entirety  in  such  personal  proper- 
ty. 

In  this  class  of  cases  also  are  8anforl  v.  Sanf ord, 
45  N.  Y.  728;  Craig  v.  Craig,  3  Barb.  Ch.  104,  6  L.  ed. 
835;  Johnson  v.  Lusk,  6  Coldw.  118, 98  Am.  Dec  445: 
fiorat  V.  Spelman.  4  N.  Y.288;  Roman  Catholic  Or- 
phan Asylum  v.  Strain,  2  Bradf.  84;  Re  Brooks,  5 
Dem.  826;  Piatt  v.  Grubb,  1  N.  IT.  S.  B.  494;  Draper 
V.  Jackson,  16  Mass.  486. 

It  Is  expressly  stated  in  Abehlre  v.  State,  aupra^ 
that  personal  property  is  not  subject  to  a  tenancy 
by  the  entireties,  and  this  statement  as  we  have 
seen,  must  be  regarded  as  correct,  where  the  wlfe^s 
common-law  disabilities  and  the  husband^s  control 
over  her  whole  property  exist.  But  under  the 
modem  statutes  existing  in  most  states,  allowing 
a  married  woman  to  hold  separate  property,  and  In 
some  states  freeing  her  from  all  restrictions,  a 
tenancy  by  the  entireties  might  be  possible.  So 
that  the  decision  tn  the  main  case  may  be  more  im- 
portant than  It  would  appear  to  be  at  first  thought. 
It  Is  conceivable  that  under  these  modem  statutes 
the  doctrine  of  tenancy  by  the  entireties  might  be 
applied  to  personal  as  well  as  real  property,  but 
the  few  decisions  really  touching  the  question  have 
not  fully  settled  the  law  on  the  question. 


Surplus  moneys  arising  oat  of  a  foredoeure  sale 
of  premises  held  as  tenants  by  the  entirety  are  re- 
garded as  reed  estate,  subject  to  the  same  tenancy. 
Germania  Sav.  Bank  v.  Jung,  28  Abb.  N.  a  81.  But 
this  dedston  is  based  expressly  on  the  theory  that 
such  surplus  proceeds  are  not  to  be  regarded  as  per- 
sonalty. 

In  Fatten  v.Bankin,  68  Ind.  M5,  84  Am.  Bep. 
254,  a  crop  raised  on  land  held  by  an  estate  in  en- 
tireties is  regarded  the  same  as  the  land,  so  as  not 
to  be  subject  to  a  levy  against  the  husband  alone. 
But  In  these  cases  as  well  as  in  Kb  Bram  bebbt,  the 
main  case  the  property  held  by  this  estate  is  con- 
nected with,  and  In  some  sense  derived  from,  land 
thus  held  and  there  seems  to  be  no  case  in  which 
penonai  property,  under  modem  statutes,  has  been 
held  to  be  the  subject  of  a  tenacy  by  the  entireties, 
where  it  did  not  in  some  way  grow  out  of,  or  rep- 
resent, real  property  held  by  that  estate. 

Tenancy  by  the  entirety  does  not  exist  in  a  bond 
and  mortgage  executed  to  husband  and  wife  for 
moneys,  of  which  each  individually  contributed  a 
part,  but  upon  the  death  of  either  his  or  her  share 
vests  in  his  or  her  personal  representatives.  Re 
Albrecht,  18  L.  B.  A.  820, 186  N.  Y.  «L 

Under  a  statutelprovldlng  that  a  wife  shall  have 
her  separate  property  to  tbe  *teme  extent  as  before 
marriage,"  an  investment  by  husband  and  wife  in 
securities  to  which  they  contribute  equal  shares  of 
the  funds,  .taking  their  securities  In  thebr  joint 
names,  is  held  to  belong. to  them  equally  and  not 
to  be  subject  to  survivorship.  Wait  v.  Bovee,  86 
Mich.  426. 

So,  under  the  statute  giving  a  wife  her  separate 
estate,  an  annuity  charged  on  land  in  favor  of  hus- 
band and  wife  for  their  joint  lives  and  to  the  sur- 
vivor for  life,  does  not  give  the  husband  the  entire 
Interest  during  the  joint  liven,  but  they  take  by 
moieties,  and  the  husband,  if  be  receives  the  whole 
annuity  during  his  wife's  lifetime,  is  a  trustee  of 
ber  portion.    Sloan  v.  Frothingham,  72  Ala.  588. 

Husband  and  wife  may  also  be  tenants  in  com- 
mon of  personal  property.  Chambovet  v.  Cagney, 
8  Jones  ft  S.  474;  Kaufman  v.  Schoffel,  46  Hun,  571« 
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this  position  the  true  one?  and  will  the  com- 
mon-law doctrine  governing  estates  by  en- 
tireties of  husband  and  wife  apply  to  the  case 
now  on  hand?  There  can  be  no  doubt  about 
the  common -law  principle  relating  to  cases 
where  land  is  conveyed  to  husband  and  wife, 
which  declares  that  they  take  by  entireties, 
^'per  tout  €t  non  per  my.  See  2  Chitty,  Bl. 
147.  148.  This  principle,  while  repeatedly 
alflrmed  and  reaffirmed  by  our  supreme  court, 
is  very  clearly  stated  in  the  late  c^se  of  Fleek 
Y.  ZUViaver,  117  Pa.  218,  and  it  is  unnec- 
essary to  spend  further  time  in  the  investiga- 
tion of  a  principle  so  thoroughly  established 
in  our  law.  This  principle,  then,  while  it 
may  be  now,  as  it  was  before  the  passage  of 
the  Married  Persons'  Property  Act  of  June 
8,  A.  D.  1887  (Pub.  Laws,  1887,  p,  882), 
held  to  be  indisputable,  of  which  your 
auditoi;  has  serious  doubts,  still  the  principle 
or  doctrine  capnot,  in  the  opinion  of  your 
auditor,  be  made  to  apply  to  the  case  in 

eoint.  In  this  case  the  real  estate  held  by 
usband  and  wife  by  entireties  was  by  their 
joint  and  mutual  action  sold,  and  the  realty 
was  thereby  converted  into  personalty,  and 
after  this  conversion  they  invest  $1, 500  of  tho 
proceeds  of  the  sale  in  the  same  land,  and 
secure  their  investment  by  bond  and  mort- 
gage. By  doing  this  they  obtain  a  lien  upon 
the  land,  but  no  interest  in  it.  In  Craft  y. 
Webit&r,  4  Rawle,  255,  the  supreme  court 
snys :  'A  mortgage  in  Pennsylvania  is  lit- 
em 11  y  and  legally  now  understood  to  be  but 
a  bare  security  for  the  payment  of  the  money, 
or  the  performance  of  other  acts  therein 
mentioned ;'  and  a  number  of  cases  are  cited 
by  the  court  in  support  of  this  doctrine.  It 
is  clear,  then,  that  at  this  stage  of  the  case 
the  property  is  personalty,  and  not  realty. 
Now,  if  the  property  is  personal  estate  at 
this  stage  of  the  case,  whose  personal  estate 
is  it?  Does  it  belong  to  the  husband,  to  the 
wife,  or  to  both  togeUier?  The  testimony  of 
£.  B.  Speakman,  who,  being  an  interested 
witness,  was  called  only  to  testify  of  matters 
occurring  since  the  death  of  the  decedent, 
said  *he  [H.  J.  Bramberryl  told  me  that  it 
[the  mortgage]  was  one  halt  hers  and  one  half 
his,  and  Mr.  Bramberry  stated  that  his  opin- 
ion before  he  consulted  counsel  was  that  one 
half  of  tlie  mortgage  would  go  to  his  wife's 
estate. '  Tour  auditor  is  convinced  that  one 
half  of  the  money  secured  by  the  Dr.  Thomp- 
son bond  and  mortgage  was  and  is  the  separate 
personal  property  of  the  decedent. 

""  This  lact  being  established,  the  next  point 
to  be  considered  is  this:  If  husband  and 
wife,  each  owning  respective  sums  of  money 
in  their  own  right,  place  them  together  in 
one  loan,  and  secure  the  same  by  bond  apd 
mortgage  drawn  to  both  of  them,  in  which 
they  are  designated  as  husband  and  wife, 
will  the  adoption  of  this  form  of  security 
carry  with  it  the  common-law  principle  of 
an  estate  by  entireties  in  the  whole  sum  in- 
vested, with  the  incident  of  survivorship, 
so  that,  in  the  event  of  the  death  of  either 
before  the  mortgage  is  collected,  the  survivor 
will  take  the  whole  amount?  The  counsel 
for  the  accountant  argues  affirmatively,  and 
cites  in  support  of  his  position  the  case  of 
DonneUy'M  SUate,  7  Pa.  Co.  Ct.  Rep.  196 ;  but 
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in  that  case  there  is  no  evidence  of  who  was 
the  owner  of  the  money,  and,  in  addition  to 
that,  the  case  was  clogged  with  a  special 
agreement  which  controlled  it,  and  upon 
which  it  could  not  but  be  decided.  That 
case,  then,  gives  us  no  light,  and  your  auditor 
is  of  the  opinion  that  the  investment  in  man- 
ner aforesaid  would  not  deprive  the  estate 
of  one  half  of  the  amount  invested.  This  is 
not  the  case  of  a  conveyance  of  land  to  hus- 
band and  wife,  nor  the  case  of  a  devise  of 
land  to  husband  and  wife,  nor  where  personal 
estate  is  bequeathed  to  husband  and  wife, 
nor  where  realty  or  personalty  falls  to  hus- 
band and  wife  under  the  provisions  of  the 
intestate  laws  of  the  state ;  but  it  is  the  case 
where  a  married  woman  possessing  separata 
personal  estate  invests  It  upon  real-estate 
security,  and  takes  a  bond  and  mortgage, 
drawn  to  her  and  her  husband,  who  has  in- 
vested a  similar  sum,  and  which  is  secured 
by  the  same  mortgage.  Why,  in  the  event 
of  her  death  before  the  mortgage  matures, 
should  her  estate  be  swept  away  from  her 
children,  and  the  whole  of  it  given  to  her 
surviving  husband?  If  H.  J.  Bramberry  and 
Rachel  A.  Bramberry  had  been  brother  and 
sister,  then  no  one  would  for  a  moment  sup- 
pose that  the  estate  of  either  would  lose  any- 
thing in  the  event  of  the  death  of  either  be- 
fore the  collection  of  the  debt.  Then,  if  a 
different  state  of  affairs  exists  in  this  case,  it 
must  be  because  they  are  husband  and  wife. 
Now,  the  Married  Persons'  Property  Act  of 
1887  expressly  says  that  hereafter  marriage 
shall  not  be  held  to  impose  any  disability  on 
or  incapacity  in  a  married  woman  as  to  the 
acquisition,  ownership,  possession,  control, 
use,  or  disposition  of  property  of  any  kind, 
in  any  traae  or  business  in  which  she  may 
engage,  or  for  necessaries,  and  for  the  use, 
enjoyment,  and  improvement  of  her  i>eparate 
estate,  real  and  personal,  etc.  This  law.  in 
the  opinion  of  your  auditor,  controls  the 
present  case ;  and  one  half  of  the  Dr.  Thomp- 
son bond  and  mortgage  being  the  separate 
personal  estate  of  the  said  Rachel  A.  Bram- 
berry, and  the  investment  having  been  made 
since  the  passage  of  Uie  Married  Persons* 
Property  Act  of  1887,  the  money  belongs  to 
the  estate  of  the  said  decedent,  and  must  be 
accounted  for  by  her  administrator. " 

Mr,  Georf^e  B.  Johnson,  for  appellant: 

Husbsnd  and  wife  both  hold  real  and  i)er- 
sonal  estate  which  is  in  their  joint  names  by 
eutireiies  and  not  by  moieties;  and  therefore, 
by  right  of  survivorship,  upon  the  death  of 
either,  the  survivor  takes  the  whole. 

2B1.  Com.  182;  2  Kent,  Com,  182;  Stuek^ 
y.  Ketfe,  26  Pa.  401;  Gtllan  v.  Dixon,  65  Pa. 
895;  Slaymaker  v.  Bank  of  Gettysburg,  10  Pa. 
873;  DonneUy*9  E$taU,  7  Pa.  Co.  Ct.  Rep. 
198. 

The  principle  of  tenancy  by  entireties  in  res! 
eftlateand  the  right  of  survivorship  bstween 
persons  jointly  possessed  of  any  chattel  inter- 
est, created  by  the  common  law  (2  Bl.  Com.  pp. 
182-188,  899),  has  always  been  recognized  and 
applied,  as  an  established  rule  of  construction, 
to  all  grants  of  real  estate  or  persons!  property, 
or  titles  to  choses  in  action,  vested  in  a  hus- 
band or  wife  during  coverture.  In  Pennsyl- 
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vania.  No  distinctfon  seems  tol)e  made  in  this 
respect  belween  personalty  and  realty. 

Lodge  v.  Hamilton.  2  Serg.  &  R  493;  Stay- 
maker  v.  Bank  ofGettyrinirg,  eupra;  Frankm- 
field  V.  Qruver,  7  Pa.  448;  Bobb  v.  Beaf)er,  8 
Watts  &  8.  107;  French  v.  Mehan ,  56  Pa,  28«; 
Bamm  v.  Meieenhelter,  9  Watts.  849;  Winter- 
east  V.  Smith,  4  Rawle,  177;  A'«*  v.  XTaAr^,  6 
Watts.  132;  i^T^v.  Zillhaver,  117  Pa.  213. 

A  bond  or  judgment  to  husband  or  wife, 
or  any  other  chose  in  action  survives  to  hus- 
band and  wife. 

Gibson  v.  Todd,  1  Rawle,  452;  Ckireu's  Es- 
tate, 1  Chester  (Pa.)  99;  Oillan  v.  Dixon,  supra: 
Diver  v.  Diver,  56  Pa.  107;  Holeomb  v.  Peopl/s 
8av,  Bank,  92  Pa.  388;  Doe  v.  Parratt,  5  T. 
R.  652;  MeCurdy  v.  Cannifw,  64  Pa.  40. 

The  doctrine  of  the  right  of  survivorship  as 
to  personalty  has  been  recognized  since  the 
Act  of  June  8,  1887. 

Bomherger  v.  Whitely,  1  Pa.  Dist.  Rep.  809. 

Statutes  similar  to  ours  of  June  8, 1887,  have 
received  the  same  construction  in  Arkansas. 

Bobinson  v.  Eagle,  29  Ark.  202. 

In  MississippL 

lieDuffy,  Beaticliamp,  50  Miss.  581;  Eem- 
ingway  v.  Scales,  42  Miss.  1,  2  Am.  Rep.  586, 
97  Am.  Dec  425. 

In  Missouri.  . 

Garner  v.  Jones,  52  Mo.  68;  Hall  v.  Stephens, 
66  Mo.  670,  27  Am.  Rep.  »02. 

In  Indiana. 

Abshire  v.  State,  53  Ind.  64;  Anderson  v. 
TannehiU,  42  Ind.  141;  HuUtt  v.  Inlow,  57 
Ind.  412,  26  Am.  Rep.  64;  Carwr  ▼.  Smith, 
90  Ind.  222,  46  Am.  Rep.  210. 

In  New  Jersey. 

Buttlar  V.  BosenbUth,  42  N.  J.  Eq.  651,  59 
Am.  Rep.  52. 

And  in  New  York. 

BertUs  y.Nunan,  92  N.  Y.  152,  44  Am.  Rep. 
861. 

The  seisin  of  the  entirety  by  each  and  the 
right  of  survivorship  of  the  husband,  could 
not  be  divested  by  a  subsequent  statute,  as 
those  riehts  vested  by  virtue  of  the  grant,  and 
not  of  the  mere  succession. 

Zomtlein  v.  Bram,  100  N.  Y.  12;  Harrer  v. 
Wallner,  80  111  197;  Stuekey  v.  Keefe,  26  Pa. 
897;  Martin  v.  Jackson,  27  Pa.  504.  67  Am. 
Dec.  489;  Lrfever  v.  Witmer,  10  Pa.  505; 
Mann's  App.  50  Pa.  875;  Stehman  v.  Httber, 
21  Pa.  260;  Bachman  v.  Ohrisman,  fi»T&.  162; 
Feck  V.  Ward,  18  Pa.  506. 

There  is  nothing  in  the  statute  which  seems 
intended  to  do  away  with  any  rules  of  con- 
struction applicable  as  such  to  common-law 
conveyances  of  realty  or  personalty. 

Slaymaker  v.  Bank  of  Gettysburg,  10  Pa. 
878;  Be  Heehfs  Estate,  48  Phila.  Leg.  Int.  187; 
Weif^s  Estate,  18  W.  N.  C.  518;  MacGonnetl 
T.  Lindsay,  181  Pa.  476;  Bank  v.  Bank,  120 
Pa.  191;  TrimJt>U  v.  Beis,  37  Pa.  448. 

Messrs,  Thomas  W*  Pierce  and  E.  D. 
Bingham,  for  appellees: 

The  purpMOse  of  the  mortgage  was  to  secure 
the  conversion  of  the  wife's  land  into  money, 
and  it  was  no  part  of  the  transaction  that  the 
wife  should  give  any  of  her  property  to  her 
husband.  That  would  require  a  distinct  trans- 
action, of  which  there  is  no  evidence. 

Trimble  v.  Beis,  87  Pa.  448;  McKinney  v. 
Hamilton,  51  Pa.  63;  Dexter  v.  Billings,  110 
92L.a  A. 


Pa.  135;    Holcamb  v.  Peopie^s  Sav.  Bank,  99 
Pa.  888. 

McCollum, «/.,  delivered  the  opinion  of 
the  court : 

Assuming  that  the  auditor* s  findings  or 
deductions  of  facts  were  warranted  by  the 
evidence  before  him,  we  have  a  purchase  by 
and  a  conveyance  to  husband  and  wife  of 
seventeen  acres  of  land,  a  payment  by  the 
wife  from  her  separate  estate  of  one  half  the 
purchase  money,  and  a  payment  by  the  hus- 
band of  the  other  half  of  it.  The  grantees 
held  the  land  so  purchased  and  conveyed 
twenty- five  years,  when  they  sold  it,  and 
took  from  their  vendee  his  bond  and  mortgage 
to  secure  to  them  a  portion  of  the  purchase 
money.  Ten  days  after  this  sale  was  con- 
summated by  a  conveyance  the  wife  died, 
and  the  question  now  presented  for  our  de- 
termination is  whether  one  half  the  sum  so 
secured  belongs  to  her  estate,  or  her  husband, 
as  survivor,  is  the  owner  of  the  whole  of  it. 
The  learned  auditor's  view,  approved  by  the 
learned  court  below,  was  that,  inasmuch  as 
the  wife's  money  was  blended  with  the  hus- 
band's in  the  purchase  of  the  land,  one  half 
the  proceeds  arising  from  the  sale  of  it  be- 
longed to  her  estate,  although  the  obligation 
for  such  proceeds,  like  the  conveyance  of  the 
land,  was  made  to  the  husband  and  wife.  It 
was  also  thought  bj  the  learned  auditor  that 
tenancy  by  entireties  was  abolished  by  the 
Act  of  June  8,  1887,  relating  to  the  property 
of  married  women  and  their  control  of  it.  A 
tenancy  by  entireties  arises  whenever  an  es- 
tate vests  in  two  persons,  they  being,  when  it 
so  vests,  husband  and  wife.     It  may  exist  in 

f personal  as  well  as  real  property  ;  in  a  chose 
n  action  as  well  as  in  a  chose  in  possession. 
Freem.  Coten.  §§68,  68 ;  GiUan  v.  Dixon,  65^ 
Pa.  395.  The  common -law  rule  is  that  the* 
words  which,  in  a  conveyance  to  unmarried 
persons,  constitute  a  joint  tenancy,  will  ere* 
ate,  if  the  grantees  are  husband  and  wife,  a. 
tenancy  by  entireties.  The  tenancy  estab- 
lished by  a  conveyance  to  husband  and  wife 
is  not  destroyed  or  affected  by  the  Act  of 
March  31,  1812.  which  abolished  survivor- 
ship among  loint  tenants  nor  does  the  rule 
referred  to  yield  to  an  express  provision  in 
the  deed  that  the  grantees  shall  hold  the- 
estate  granted  as  tenants  in  common.  Stuekey 
V.  Ketfe,  26  Pa.  397.  It  has  been  contendeo, 
and  in  some  Jurisdictions  held,  that  the  leg* 
islation  which  secures  to  the  wife  the  enjoy* 
ment  of  her  separate  estate  is  destructive  of 
the  legal  unity  of  husband  and  wife  on  which 
tenancies  by  entireties  depend,  but  the  better 
view  is  that  such  tenancies  are  not  destroyed 
or  impaired  by  it.  9  Am.  &  Eng.  Encyclop. 
Law,  p.  851,  and  cases  cited.  In  Diver  v. 
Diver,  56  Pa.  106,  it  was  expressly  decided 
that  the  Act  of  April  11,  1848,  did  not  in  any 
manner  affect  the  creation  and  enjoyment  of 
estates  by  entireties;  and  Strong,  «/.,  in  de- 
livering the  opinion  of  the  court,  said :  ''To 
hold  it  as  operating  upon  the  deed  convey- 
ing land  to  a  wife,  making  such  deed  assure 
a  aifferent  estate  from  what  it  would  have 
assured  without  the  act,  is  to  lose  sight  of 
the  legislative  purpose.  Were  we  to  do 
so  it  would  become  in  man 
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of  divesting  her  of  her  property,  instead  of 
an  instrument  of  protection.  In  the  present 
case,  if  it  has  converted  the  estate  granted  to 
Diver  and  his  wife  into  a  tenancy  in  com- 
mon, it  has  taken  ffom  her  her  ownership  and 
enjovment  of  the  entirety  during  her  hus- 
band's life,  and  her  right  of  survivorship  to 
the  whole.  We  hold,  then,  that  no  such 
effect  is  to  be  given  to  the  Act  of  1848,  or  any 
of  its  cognate  acts.  The  legal  unity  of  hus- 
band and  wife  still  remains,  and  conse- 
quently Mrs.  Diver,  on  the  death  of  her  hus- 
band, succeeded  to  the  whole  estate  granted 
by  the  deed."  We  think  this  language  in 
reference  to  the  Act  of  1848  and  tenancy  by 
entirety  is  applicable  to  the  Act  of  June  8, 
1887,  and  the  case  under  consideration.  The 
Act  of  1887,  like  the  Act  of  1848,  was  "in- 
tended to  protect  the  property  of  the  wife 
.  from  the  dominion  or  control  of  the  husband, 
but  not  to  change  the  nature  of  her  estate,  or 
to  destroy  the  legal  unity  of  person  which 
characterizes  their  relations  to  each  other." 
OiUanv,  Dixon,  supra.  Prima  facie  the  con- 
veyance of  the  land  in  1865  to  H.  James 
Bramberry  and  Rachel  A.  Bramberry,  they 
being  at  the  time  husband  and  wife,  vested 
in  them  an  estate  by  entireties;  and  when, 
on  the  sale  of  the  land  in  1890,  they  accepted 
from  their  vendee  his  bond  and  mortgage  to 
secure  to  them  a  portion  of  the  purchase 
money,  they  held  the  sum  so  secured,  not  as 
joint  tenants  or  tenants  in  common,  but  as 
tenants  by  the  entirety.  Freem.  Coten.  §  68, 
and  cases  cited.  If  either  had  died  before 
the  land  was  sold,  the  survivor  would  have 
held  it  against  any  claim  of  the  heirs  or 
creditors  of  the  decedent  and  no  valid  reason 
appears  for  applying  a  different  rule  to  the 
chose  in  action  taken  by  them  in  their  joint 
names  for  a  portion  of  the  purchase  money. 
There  is  certainly  nothing  on  the  record  to 
indicate  that  the  parties  intended  a  division 
of  the  sum  between  them,  or  to  repel  the  pre- 
sumption arising  from  the  form  of  the  obli- 
gation given  to  secure  it.    These  obligations 


conform  to  the  ownership  established  by  the 
conveyance,  and  we  may  fairly  conclude  from 
them,  in  the  absence  oi  evidence  to  the  con- 
trary, that  it  was  the  purpose  of  the  vendors 
to  hold  the  purchase  money  as  they  held  the 
land. 

We  cannot  say  that  the  auditor  erred  in 
finding  that  the  husband  and  wife  were  joint 
purchasers  of  the  land,  and  that  the  wife  paid 
from  her  separate  estate  one  half  the  sum  or 
price  they  gave  for  it.  This  finding  was 
based  on  the  declarations  of  the  surviving 
husband,  and,  in  a  contest  between  him  and 
the  heirs  of  the  wife,  he  ought  not  to  com- 
plain that  what  he  said  about  the  purchase 
was  accepted  by  the  auditor  as  true.  The 
facts  so  found  did  not  change  the  character 
or  qualities  of  the  estate  granted  ;  they  merely 
showed  that  the  husband  and  wife  were 
jointly  entitled  to  the  land  which  was  con- 
veyed to  them.  If,  as  in  TnmhU  v.  7?«m,  37 
Pa.  448,  and  Dexter  v.  BiUings,  110  Pa.  135, 
the  wife  alone  was  entitled  to  the  land,  or,  as 
in  McKinney  v.  Hamilton,  51  Pa.  63,  the 
mortgage  was  for  purchase  money  due  on  a 
sale  by  "the  wife  of  land  she  inherited  from 
her  father,  a  different  question  would  be  pre- 
sented. But  a  conveyance  of  land  to  husband 
and  wife  in  consummation  of  their  joint  pur- 
chase of  it  during  coverture  tests  in  them  an 
estate  by  entireties ;  and  when,  on  a  sale  of 
the  land  so  held,  they  take  in  their  joint 
names  an  obligation  for  the  purchase  money, 
the  presumption  is  that  they  intend  to  hold 
the  latter  as  they  did  the  former.  It  follows 
from  these  views  that  the  appellant,  as  sur- 
vivor, is  the  owner  of  the  fund  sccure<l  by 
the  bond  and  mortgage,  and  that  it  was  er- 
ror to  surcharge  him  as  administrator  with 
one  half  thereof,  and  to  award  the  same  lo 
the  heirs  of  the  decedent. 

Decree  reversed,  at  the  cost  of  the  appellees; 
and  it  is  ordered  that  tlie  record  be  remitted 
to  the  court  below,  with  instructions  to  enter 
a  decree  in  accordance  with  this  opinion. 
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Jesse  R.  STARNE3 

V. 

J.  R.  HILU  Appt. 

ai2N.au 

*!•  A  Umitaiioii  to  M.  J.  P,  for  and  dur- 
ing the  term  of  her  natural  life,  and  in 
the  event  that  B.  O.  P.  shall  outlive  her « 
then  to  him  for  and  duringr  the  term  of  his  nat- 
ural life,  and,  after  the  t«rmJ nation  of  the  said 
Ufe  estates,  then  to  the  heirs  of  B.  O.  P.   JETeU!* 

^Headnotes  by  Shephbkd,  Ch.J, 


that  R.  O.  P.  takes  a  contlnirent  remfttnder,  and 
that  until  the  happenlogr  of  the  contingency  the 
ruie  in  SheUey^s  Caw  cannot  operate  so  as  to  vest 
in  him  an  indefeasible  fee. 

8.  That,  should  B.  O.  P.  fkil  to  sorvive 
Bi.  J.  P.,  his  heirs  will  take  as  purcfaa» 
ers,— no  estate  hayinv  vested  in  their  ancestcn 
the  word  "heirs"  being  (Uacriptio  perKmoncm. 

8.  The  rule  in  Shelley's  Case  has  not 
been  abolished  by  section  S,  chap.  43.  of  tiie 
Revised  Code,  and  section  13S9  of  the  present 
Code. 

(March  7, 1883.) 


Note.— -As  to  the  ruie  in  Shelley's  Case,  which  is 
diacussed  with  so  much  learninir  in  the  above  case, 
see  also  Fowler  v.  Black  (111.)  11  L.  B.  A.  670,  and 
note;  YanoUnder  v.  Carpenter  (111.)  2  L.  B.  A.  455, 
and  note;  also  Re  Browning's  Petition  (R.  I.)  8  L.  B. 
A.  800. 

As  to  what  remainders  are  vested,  see  Myers  v- 
Adler  (D.  O)  1  L.  B.  A.  4SS,  and  noU;  Culbreth  v. 
22  L.  R  A. 


Smith  (Md.)  1  L.  B.  A.  638,  and  note;  Bunfinjr  r. 
Speaks  (Kan.)  8  L.  R.  A.  600.  and  note:  Kansas  City 
Land  Co.  v.  Hill  (Tenn.)  5  L.  B.  A.  46:  Hills  v.  Bar- 
nard (Mass.)  9  L.  R.  A.  211,  and  note:  Bbey  v.  Adams 
(Dl.)  10  L.  R.  A.  168;  Schuyler  v.  Hanna  (Neb.)  11 1*. 
B.  A.  821;  Glndrat  v.  Western  Bail  way  of  Ahibama 
(Ala.)  19  L.  B.  A.  830;  Sazton  v.  Webber  (Wis.)  20  U 
B.  A.60Q. 


See  also  35  L.  K.  A.  300:  36  L.  R.  A.  18G. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Buncombe 
"County  in  favor  of  plaintiff  in  an  action 
brought  to  compel  specific  performance  of  a 
•contract  to  purchase  real  estate.     Bewr^fid. 

The  action  was  presented  to  the  court  upon 
an  a^eed  case  in  which  it  was  stated-  that 
''the  question  intended  to  be  presented  by 
this  case  agreed  is  wliether  C.  A.  Moore, 
trustee,  and  Robert  C.  Patterson  and  wife, 
Madara  J.  Patterson,  had  the  power,  under 
the  deed  of  William  A.  Holland  and  wife, 
Mira  McD.  Holland,  of  date  the  2d  day  of 
April,  1875,  to  pass  the  fee  simple  in  the 
land  in  question  as  they  undertook  to  do  by 
their  deed  of  the  21st  day  of  March,  1878. 
If  they  were  able  to  pass  the  fee  simple,  and 
•did  pass  it,  by  their  said  deed,  or  if  the  same 
passed  by  operation  of  law,  then  the  plaintiff 
ahall  recover,  and  the  defendant  shall  accept 
the  plaintiff's  deed,  and  pay  the  purchase 
money  agreeably  to  said  contract ;  otherwise, 
the  defendant  shall  recover  his  costs,  and  be 
discharged  from  his  obligation  to  purchase 
the  land  in  question." 

It  was  further  agreed  that  the  facts  set 
forth  in  the  pleadings  were  true.  That  C. 
A.  Moore,  Robert  C.  Patterson  and  his  wife 
were  all  living,  and  that  the  Pattersons  had 
several  living  children.  That  the  fee  simple 
to  the  land  in  (question  was  in  William  A. 
Holland  and  wife  at  the  date  of  their  deed. 
That  the  R.  0.  Patterson  mentioned  in  the 
deed  was  identical  with  Robert  C.  Patterson 
who  contracted  to  sell  the  land  in  this  case; 
and  that  Robert  C.  Patterson  paid  the  pur- 
chase money  to  the  Hollands  in  consideration 
of  which  their  deed  was  made  to  C.  A.  Moore, 
trustee,  et  al. 

The  deed  from  William  A.  Holland  and 
wife,  the  construction  of  which  is  the  sub- 
ject of  this  controversy,  is  as  follows : 

''This  indenture,  made  this  the ,2nd  day  of 
April,  A.  D.,  1875,  between  Wm.  A.  Hoi- 
land  and  wife,  Mira  McD.  Holland,  of  the 
county  of  Buncombe,  and  state  of  North 
Carolina,  of  the  first  part,  and  C.  A.  Moore, 
trustee,  of  the  second  pait,  witnesseth,   that 

whereas,   on  the day  of  July,  1874, 

the  said  Wm.  A.  Holland  and  wife,  Mira 
MoD.  Holland,  bargained  and  sold  to  R.  O. 
Patterson,  for  and  m  consideration  of  one 
thousand  dollars  ($1,000)  to  them  in  hand 
paid  on  said  last-named  da^,  the  lot  herein- 
after described,  and,  by  writing  under  their 
hands  and  seals,  agreea  to  convey  to  the  said 
R.  O.  Patterson,  by  good  and  sufficient  deed, 
the  same ;  and  whereas,  the  purchase  money 
has  been  paid  in  full,  and  the  said  R.  O. 
'  Patterson  has  directed  that  the  deed  be  made 
to  C.  A.  Moore,  the  party  of  the  second  part, 
for  said  lot,  for  the  use  and  trusts  and  pur- 
poses heieinafter  mentioned :  Now,  there- 
fore, in  consideration  of  the  premises,  and 
the  further  consideration  of  the  sum  of  one 
dollar  to  said  parties  of  the  first  part  in  hand 
paid  by  the  said  party  of  the  second  part, 
the  said  parties  of  the  second  part  do  hereby 
give,  grant,  bargain,  sell,  and  convey,  and 
vj  these  presents  have  bargained,  sold,  and 
conveyed,  unto  the  said  party  of  the  second 
part,  and  his  heirs,  forever,  a  certain  lot  in 
the  town  of  Asheville,  county  of  Buncombe, 
122  L.  R.  A, 


and  state  of  North  Carolina,  on  the  north 
side  of  Pa tton  avenue,  leading  from  the  pub- 
lic square  towards  Smith's  bridge,  across  the 
French  Broad  river ;  said  lot  containing  about 
three  and  one  third  acres,  and  beinff  the  lot 
lately  conveyed  to  the  said  Mira  McD.  Hol- 
land by  C.  M.  McLoud,— beginning  at  a  stake 
on  said  Patton  avenue,  within  the  limits  of 
the  town  corooration,  being  the  southwest 
corner  of  lot  No.  1,  and  runs  south,  73  west, 
82  poles,  to  a  stake ;  thence  north, '  17  west, 
16  poles,  to  a  stake ;  then  north,  78  east,  34 
poles,  to  a  stake ;  then  south,  17  east,  to  the 
beginning,  18  poles.  To  have  and  to  hold 
to  the  said  party  of  the  second  part  and  his 
heirs  forever,  in  special  trust  ana  confidence, 
however,  that  the  said  C.  A.  Moore  and  his 
heirs  will  hold  the  same  to  the  use  of  Madara 
J.  Patterson  for  and  during  the  time  of  her 
natural  life,  and.  in  the  event  that  the  said 
R.  O.  Patterson  shall  outlive  his  said  wife, 
Madara  J. ,  that  the  said  C.  A.  Moore  and 
his  heirs  will  then  hold  the  same  to  the  use 
of  said  R.  0.  Patterson  for  and  during  the 
term  of  his  natural  life,  and,  aft^r  the  ter- 
mination of  the  said  life  estates,  that  the  said 
C.  A.  Moore  and  his  heirs  will  then  hold  the 
same  to  the  use  of  the  heirs  of  the  said  R. 
O.  Patterson,  and  them  and  their  heirs  for- 
ever. And  the  said  William  A.  Holland  and 
wife,  Mira  McD.  Holland,  for  themselves 
and  their  heirs,  do  hereby  covenant  to  and 
with  the  said  C.  A.  Moore  and  his  heirs  that 
they  are  seised  in  fee  simple  of  the  said  prem- 
ises, and  that  they  have  right  and  full  power 
to  convey  the  same,  and  that  the  same  is  free 
from  all  incumbrances;  and  they  do  further 
covenant,  for  themselves  and  for  their  heir, 
to  and  with  the  said  C.  A.  TfiooTe  and  his 
heirs,  that  they  will  warrant  and  defend  the 
title  to  the  said  premises  against  the  lawful 
claims  of  all  persons  whatsoever.  In  witness 
whereof,  the  said  parties  of  the  first  part, 
and  C.  A.  Moore,  trustee,  as  aforesaid,  have 
hereunto  set  their  hands  and  seals  this  day 
and  date  above  written. 

^Wm.  A.  Holland.  [Seal.] 
"Mira  McD.  Holland.  [Seal.] 
"C.  A.  Moore.  [Seal.]" 
On  the  21st  of  March,  1878,  the  above-de- 
scribed land  was  conveyed,  for  a  valuable 
consideration,  by  C.  A.  Moore,  trustee,  and 
said  Robert  O.  Patterson  and  wife,  Madara 
J. ,  to  one  F.  £.  A.  Roberts,  in  fee ;  the  deed 
containing  the  following  covenant:  ''And 
the  said  Robert  O.  Patterson,  for  himself  and 
his  heirs,  covenants  to  and  with  the  said  F. 
E.  A.  Roberts  and  his  heirs  that  he  and  the 
said  Madara  J.,  his  wile,  and  the  said  C.  A. 
Moore,  trustee,  as  aforesaid,  are  seised  in  fee 
of  said  lands,  and  have  the  right  to  convey 
the  same ;  and  the  said  Robert  O.  Patterson, 
for  himself  and  his  heirs,  for  the  considera- 
tion aforesaid,  unto  the  said  F.  E.  A. 
Roberts,  his  heirs,  will  forever  warrant  and 
defend  the  title  to  the  said  lands  against  the 
claims  and  demands  of  all  other  persons  what- 
soever. "  It  further  appears  that  the  plain- 
tiff thereafter  purchased  the  said  land  of  the 
said  Roberts,  and  on  the  16th  of  October, 
1891,  entered  into  a  contract  with  the  defend- 
ant whereby  the  defendant  contracted  to  pur- 
chase the  same  of  the  plaintiff  for  the  sum 
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of  |!M,000,  executing  his  note  to  plaintiff 
for  said  sum,  payable  on  the  18th  of  Novem- 
ber, 1891.  This  action  is  brought  by  the 
plaintiff  to  compel  specific  performance  of 
the  contract,  and  the  defendant  resists  the 
same  on  the  ground  that  the  plaintiff  is  unablo 
to  execute  to  him  a  title  in  fee  to  the  prem- 
ises, alleging  in  his  answer  ^'that  the  title 
to  the  land  acquired  by  the  plaintiff,  and 
offered  by  the  plaintiff  to  this  defendant, 
is  materially  defective  and  imperfect,  and 
that  the  plaintiff,  on  account  of  said  defects, 
has  no  valid  title  whatsoever  to  said  land, 
and  cannot  specifically  perform  his  agreement 
to  convey  to  this  defendant  said  lot  of  land, 
by  a  good,  perfect,  and  valid  title,  and  that, 
therefore,  the  defendant  ought  not,  in  equity 
and  good  conscience  be  compelled  to  specif- 
ically perform  his  contract  to  purchase  the 
land,  and  to  pay  said  note  for  twenty  thousand 
dollars,  executed  for  the  purchase  money 
thereof. " 

Mesars.  Gndser  A  Martin  for  appellant* 
Mr.  W%  W.  Jones  for  appellee. 

Shepherd*  Ch,  ■/.,  delivered  the  opinion 
of  the  court: 

It  is  well  settled  that  ''in  limitations  of  a 
trust,  either  of  a  real  or  personal  estate, 
.  .  .  the  construction  of  limitations  ought 
to  be  made  according  to  the  construction  of 
limitations  of  a  legal  estate,  unless  the  intent 
of  the  testator  or  author  of  the  trust  plainly 
appears  to  the  contrary.**  Fearne,  Remain- 
ders, p.  125.  As  there  is  nothing^  in  the  deed 
from  W.  A.  Holland  and  wife  to  0.  A.  Moore, 
trustee,  from  which  we  are  at  liberty  to  in- 
fer an  intention  that  the  terms  therein  em- 
ployed were  to  be  understood  in  any  other  than 
their  technical  sense,  it  must  follow,  in  ac- 
cordance with  the  foregoing  principle,  that 
the  limitations  under  consideration  must  be 
determined  by  the  rules  of  the  common  law 
applicable  to  limitations  of  a  strictly  legal 
character.  Under  the  provisions  of  the  deed, 
the  said  C.  A.  li^oore  was  seised  in  fee  to  the 
use  of  Madara  J.  Patterson,  during  her 
natural  life,  and,  in  the  event  that  K.  O. 
Patterson  should  outlive  the  said  Madara, 
his  wife,  then  to  the  said  K.  O.  Patterson, 
for  and  during  the  term  of  his  natural  life, 
and,  after  the  determination  of  tne  said  life 
estates,  then  "  to  the  use  of  the  heirs  of  said 
R.  O.  Patterson,  and  them  and  their  heirs 
forever.**  The  deed  under  which  the  plain- 
tiff claims  purports  to  convey  a  fee  simple, 
and  was  executed  by  the  said  trustee  and 
Madara  J.  and  R.  O.  Patterson,  all  of  whom, 
together  with  several  children  of  the  said 
Patterson  and  wife,  are  now  living.  We  are 
called  upon  to  define  the  interests  of  the 
various  parties  under  the  said  limitations, 
and  more  especially  to  determine  whether  the 
parties  to  the  deed  just  mentioned  could  con- 
vey an  indefeasible  fee  in  the  premises.  It 
is  insisted  by  the  plaintiff  that  R.  O.  Patter- 
son took  a  vested  remainder  for  life,  and 
that,  as  the  limitation  over  was  to  his  heirs, 
he  was,  under  the  rule  in  Shelley* $  Ccue,  seised 
of  an  absolute  estate  in  fee  simple.  On  the 
other  hand,  it  is  argued  by  the  defendant 
that  the  life  estate  of  the  said  Patterson  was 
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contingent  upon  the  event  of  his  survivine: 
his  wife,  and  that  until  the  happening  of 
such  event  no  interest  vested  in  him  which, 
under  the  said  rule  of  law,  could  unite  with 
the  inheritance  so  as  to  destroy  the  remainder 
limited  to  his  heirs,  who  would  otherwise 
take  as  purchasers,  if  he  failed  to  survive  his 
said  wife. 

In  support  of  the  plaintiff's  contention,  we 
are  referred  to  the  principle  laid  down  by 
Mr.  Fearne,  »upra  (page  217),  in  a  passage 
which  has  often  been  quoted  in  text-books  and 
Judicial  opinions,  but  seldom  accompanied 
with  the  explanation  of  the  learned  author  in 
its  immediate  connection.  Id.  pp.  216,  217. 
The  language  is  as  follows:  ''The  present 
capacity  of  taking  effect  in  possession,  if 
the  possession  were  to  become  vacant,  and 
not  the  certainty  that  the  possession  will 
become  vacant  before  the  estate  limited 
in  remainder  determines,  universally  distin- 
guishes a  vested  remainder  from  one  that  is 
contingent.**  It  is  ureed  that  inasmuch  a» 
the  death  of  Madara  J.  is  an  event  which 
must  happen,  and,  as  R.  O.  Patterson  is  ft 
person  in  esse,  the  latter  would  have  the  ca- 
pacity of  taking  the  possession,  should  the 
preceding  estate  of  the  said  Madara  J.  be 
presently  determined  by  her  death,  and  there- 
fore, under  the  foregoing  rule,  his  estate 
would  be  a  vested  remainder.  Conceding 
what  does  not  seem  altogether  free  from 
doubt,  that  the  rule  is  applicable  to  a  limit- 
ation like  the  present,  the  fallacy  of  the  ar- 
gument may  be  found  in  the  failure  to  ob- 
serve that  at  common  law  the  particular 
estate  may  be  determined  during  the  lifetime 
of  its  tenant,  as  by  forfeiture  or  surrender 
(Fearne,  supra^  p.  217;  Tiedeman,  Real 
Prop.  401 :  4  Kent,  Com.  254),  in  which  case 
it  is  entirely  clear  that  the  remainder  to  R. 
O.  Patterson  would  be  defeated,  because  the 
event  upon  the  happening  of  which  his  in- 
terest was  to  vest,  to  wit,  the  survival  of  his 
wife,  would  not  have  transpired  during  the 
continuance  of  the  particulai  estate  (Fearne, 
Remainders,  p.  217 ;  2  Minor,  Inst.  170,  171) ; 
and  it  is  common  learning  that  the  contin- 
gency must  happen  during  the  continuance 
of  the  particular  estate,  or  eo  imtanU  it  de- 
termines (2  Bl.  Com.  168).'  If  it  be  granted, 
for  the  purposes  of  this  argument,  that  no 
merger  or  surrender  can  have  the  effect  of  de- 
stroying the  particular  estate  in  this  instance, 
and  if  it  be  said  that,  under  the  modem 
system  of  tenures,  such  estate  may  no  longer 
be  forfeited,  as  in  feudal  times,  the  answer 
is  that  the  rule  which  distinguishes  a  vested 
from  a  contingent  remainder  has  for  centuries 
been  a  rule  of  property  of  the  common  law, 
and  "to  disregard  rules  v}f  interpretation 
sanctioned  by  a  succession  of  ages,  and  by 
the  decisions  of  the  mei»t  enlightened  judges, 
under  pretense  that  the  reason  of  the  rule  no 
longer  exists,  or  that  the  rule  itself  is  un- 
reasonable, would  not  only  prostrate  the  great 
landmarks  of  property,  but  would  introduce 
a  latitude  of  construction  boundless  in  its 
rane^e,  and  pernicious  in  its  consequences.* 
4  Kent,  Com.  231.  "We  have  many  laws,** 
says  Mr.  Fearne,  "the  origin  of  which  can- 
not  at  this  distant  period  be  traced  at  alU 
yet  justly  should  we  laugh  at  the  man  urg- 
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log  that  as  an  arpiTnent  against  the  present 
validity  of  such  laws ;  and  surely  a  law  for 
which  no  reason  at  all  now  appears  has  no 
more  original  ground,  in  the  present  state  of 
things,  than  a  law  whose  oriein  may  be  traced 
up  to  a  circumstance  which  does  not  now 
exist."  Fearne,  iupra,  p.  87.  In  Perrin  v. 
Blake,  1  W.  Bl.  672,  and  note  »,  4  Burr. 
2579,  t/t^d^d  Blackstone  remarked :  ''There  is 
hardly  an  ancient  rule  of  property  but  what 
had  in  it  more  or  less  of  feudal  tincture.  ** 
And,  after  instancing  several,  he  observes 
••that,  whatever  their  parentage  was,  they 
are  now  adopted  by  the  common  law  of  Eng- 
land, incorporated  into  its  body,  and  so  in- 
terwoven into  its  policy  that  no  court  of 
justice  in  this  kingdom  bad  either  the  power 
or  [he  trusted]  the  inclination  to  disturb 
them."  In  view  of  the  fact  that,  except 
where  changed  by  statute,  the  rule  of  the 
common  law  which  we  have  been  discussing 
is  generally  recognized  and  acted  upon  in  all 
its  rigor,  regardless  of  the  fact  that  some  of 
its  reasons  no  longer  exist,  there  can  be  no 
serious  doubt  of  the  entire  applicability  of 
the  language  of  the  distinguished  Jurists 
from  whom  we  have  quoted. 

We  return  to  the  rule  as  laid  down  by 
Fearne.  This  may  be  illustrated  by  a  limit- 
ation to  A.  for  life,  and  then  to  B.  for  life. 
Now,  here  B.  may  die  before  A. ,  in  which 
event  he  would  never  actually  enjoy  the  pos- 
session \  but  during  his  life  he  has  ''a  nxed 
right  of  future  enjoyment"  (4  Kent,  Com. 
203),  which,  upon  the  determination  of  A's 
estate,  whether  \ij  death  or  otherwise,  en- 
titles him  to  the  immediate  possession,  irre- 
spective of  the  concurrence  of  any  collateral 
contingency,  and  his  remainder  is  therefore 
▼ested.  In  other  words,  the  term  "  vested  re- 
mainder" imports,  er  vi  termini,  "a  present 
title"  in  the  remainderman.  So  that,  if  the 
limitation  in  the  above  illustration  had  been 
to  B.  and  his  heirs,  the  latter  would  have 
taken,  although  B.  had  died  before  A.  In 
Gray,  on  Perpetuities,  68,  the  learned  author 
thus  distinguishes  a  vested  from  a  contingent 
remainder:  ••A  remainder  is  vested  in  A. 
when,  throughout  its  continuance,  A  or  A. 
and  his  heirs  have  the  ri^ht  to  the  immediate 
possession  whenever  and  however  the  preced- 
ing estates  determine ;  or,  in  other  words,  a 
remainder  is  vested  if,  so  lone  as  it  lasts,  the 
only  obstacle  to  the  right  of  immediate  pos- 
session by  the  remainderman  is  the  existence 
of  the  preceding  estates;  or,  again,  a  re- 
mainder is  vestea  if  it  is  subject  to  no  con- 
dition precedent  save  the  determination  of 
the  preceding  estates."  Fearne,  Remainders, 
p.  217 ;  1  Cruise,  Dig.  211 ;  Tiedeman,  Real 
Prop.  401 ;  2  Washb.  Real  Prop.  695.  In  ac- 
cordance with  these  principles,  Blackstone 
(vol.  2,  p.  171)  puts  a  case  "on  all  fours" 
with  the  one  before  us.  and  declares  the  lim- 
itation to  be  a  contingent  remainder.  ''A 
remainder,"  he  remarks,  '•may  also  be  con- 
tingent where  the  person  to  whom  it  is  lim- 
ited is  fixed  and  certain,  but  the  event  upon 
which  it  is  to  take  effect  is  vague  and  un- 
certain as  where  land  is  given  to  A.  for  life 
and,  in  case  B.  survives  him,  then  with  the 
remainder  to  B.  in  fee.  Here  B.  is  a  certain 
person,  but  the  remainder  to  him  is  a  con- 
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tingent  remainder,  depending  upon  a  dubious 
event,— the  uncertainty  of  his  surviving  A. 
During  the  joint  lives  of  A.  and  B.,  it  is 
contingent ;  and  if  B.  dies  first  it  can  never 
vest  in  bis  heirs,  but  is  forever  ^one.  But 
if  A.  dies  first  the  remainder  to  fi.  becomes 
vested."  1  Cruise,  eupra.jp.  205 :  Boone,  Real 
Prop.  174 ;  Bamforth  v.  BamfortK  123  Mass. 
282.  It  is  true  that  the  law  favors  the  vest- 
ing of  estates,  and  in  many  instances  the 
courts  have  construed  limitations  to  be  con- 
ditions subsequent  instead  of  conditions  pre- 
cedent. Thus,  "on  a  devise  to  A.  for  life, 
remainder  to  his  children,  but,  if  any  child 
dies  in  the  lifetime  of  A.,  his  share  to  eo  to 
those  who  survive,  the  share  of  each  child  is 
said  to  be  vested,  subject  to  be  divested  by 
it«  death.  But  on  a  devise  to  A.  for  life,  re- 
mainder to  such  of  his  children  as  survive 
him,  the  remainder  is  contingent."  Gray, 
eupra,  p.  108.  The  distinction,  says  the 
same  author,  is  that,  ••if  the  conditional  ele- 
ment is  incorporated  into  the  description  of 
the  gift  to  the  remainderman,  then  the  re- 
mainder is  contingent ;  but  if,  after  the  words 
giving  a  vested  interest,  a  clause  is  added, 
divesting  it»  the  remainder  is  vested."  Sev- 
eral of  the  authorities  cited  by  counsel  fall 
within  the  latter  branch  of  the  proposition, 
and  clearly  have  no  bearing  upon  this  case, 
as  no  ingenuity  is  equal  to  the  task  of  con- 
struing the  present  limitation  as  one  vesting 
a  present  interest  subject  to  be  divested  upon 
a  condition  subsequent.  It  is  plain  that,  if 
it  vests  at  all,  it  must  remain  vested. 

The  cases  cited  from  our  Reports  do  not  in 
the  least  impinge  upon  the  principle  we  have 
stated.  InMcNeelyY.  Mch'eely,  82  N.  C.  188, 
a  testator,  "after  devising  to  his  wife  for  life, 
gave  all  the  lands  'that  I  have  to  my  son 
Billy  at  the  death  of  his  mother,  by  him  see- 
ing to  her.  *  ' '  The  court  held  that  the  words. 
"by  him  seeing  to  her,"  were  not  opcniiive 
as  a  condition  precedent,  but  were  tlie  mere 
expression  of  a  wish  that  he  should  take  ciire 
of  nis  mother.  It  was  therefore  properly  held 
to  be  a  vested  remainder.  In  jSrinson  v. 
Wharton,  48  N.  C.  80,  the  decision  was  in- 
fluenced entirely  by  the  construction  of  the 
will.  It  was  declared  that  the  testator  in- 
tended to  give  the  property  to  his  wife  dur- 
ing her  life,  and  then  to  his  children,  to  be 
equally  divided  between  them,  with  a  pro- 
viso that,  if  his  wife  should  marry,  her  par- 
ticular estate  in  the  whole  should  determine, 
and  she  would  be  entitled  to  a  child's  part. 
Under  this  construction  it  was,  of  course, 
held  that  the  children  took  a  present  interest, 
to  be  enjoyed  in  the  future,— that  is,  after 
the  determination  of  the  estate  given  to  the 
wife,— subject  only  to  the  contingency  of 
letting  in  the  wife,  as  to  one  share,  if  the 
particular  estate  determined  by  her  marriage. 
"This  contingency,"  says  the  court,  "not 
having  happened,  is  out  of  the  case ;  and  it 
is  the  ordinary  one  of  a  gift  to  a  widow  for 
life,  and  then  to  the  children,  to  be  equally 
divided."  We  are  unable  to  see  how  this 
case  is  authority  for  the  position  that  a  re- 
mainder limited  upon  a  precedent  condition 
can  be  vested  until  such  a  condition  is  ful- 
filled. In  Bivee  v.  Frizzle,  48  N.  C.  237,  the 
court  simply  decided  that  the  words  "after"* 
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or  **  upon"  the  death  of  a  person  **  do  not  make 
a  contingency,  but  merely  denote  the  com- 
mencement of  a  remainder  in  point  of  enjoy- 
ment. "  There  could  hardly  be  found  in  the 
language  words  which  more  aptly  express  a 
contingency  than  those  used  in  the  present 
oase.  In  JEUtDood  ▼.  Plummer,  78  N.  C.  892, 
the  land  was  devised  in  trust  for  **  two  of  the 
testator's  daughters  during  their  natural  life- 
time, to  be  equally  divided,  and,  after  the 
death  of  either,  in  trust,  in  part,  for  her  three 

frandchildren  until  the  death  of  the  other 
aughter,  at  which  time  said  plantation  is 
to  be  equally  divided  between  said  three 
grandchildren,  of  whom  R.  A.  Plummerwas 
one.**  The  court  said  that  **both  the  object 
of  the  gift,  and  the  event  of  its  full  enjoy- 
ment, are  certain,  which  makes  a  vested  re- 
mainder." Here  there  was  no  condition  pre- 
cedent to  the  vesting  of  the  remainder,  and 
there  was  a  present  capacity  to  take  effect 
upon  the  determination,  in  whatever  manner, 
of  the  life  estates.  We  cannot  see  how  any 
of  these  decisions  are  in  point.  Neither  do 
we  find  anything  in  the  other  cases  to  which 
we  have  been  referred  that  can  be  regarded 
as  authority  against  so  well  settled  a  prin- 
ciple of  the  common  law  as  that  which  we 
have  stated.  In  Den  v.  Sherrerd,  72  U.  S.  5 
Wall.  288,  18  L.  ed.  680,  cited  for  plaintiff 
it  was  said  that  **  where  an  estate  is  granted 
to  one  for  life,  and  to  such  of  his  children 
AS  should  be  living  after  his  death,  a  present 
right  to  future  possession  vests  at  once  in 
such  as  are  living,  subject  to  open  and  let  in 
after-born  children,  and  to  be  divested  as  to 
those  who  shall  die  without  issue.''  Similar 
decisions  were  made  by  the  supreme  courts 
of  Alabama  and  Illinois,  and  all  of  them  have 
been  severely  criticised  by  eminent  authority. 
Mr.  Gray,  supra  (page  107,  note  S) ,  suggests 
that  in  these  cases  ^'an  expression  of  opinion 
upon  the  point  in  question  was  not  really 
necessary  to  a  decision  upon  the  merits.  At 
any  rate, "  he  remarks,  **  it  would  seem  that 
these  decisions  as  well  as  those  in  Indiana 
and  New  York  present  an  exceptional  view 
of  the  common- law  conception  of  a  remainder 
in  other  jurisdictions."  While  the  cases  are 
not  directly  in  point  it  may  be  well  to  add 
that  their  reason! nir  seems  to  be  identical 
with  the  New  York  decisions  based  upon 
statutory  definitions  and  in  reliance  upon 
Ghancelior  Kent's  statement  that  the  statutory 
definition  expressed  the  common-law  notion 
of  a  vested  remainder.  Mr.  Gray  (mpra) 
further  remarks  that  it  is  doubtful  whether 
such  legislation  was  intended  to  change  the 
common  law ;  but  he  says  **  the  courts  have 
decided,  and  it  would  seem  correctly,  that  it 
has  done  so."  This  latter  view  seems  to  be 
the  correct  one  (Moore  v.  Littel,  41  N.  Y. 
66) ,  and  therefore  destroys  the  force  of  de- 
cisions based  upon  or  influenced  by  such 
statutory  definitions  and  practically  leaves 
nothing  which  seriously  conflicts  with  the 
common-law  principles  which  we  have  enun- 
ciated. 

We  are  therefore  of  the  opinion  that  K.  O. 
Patterson  took  but  a  contingent  remainder, 
and  that  until  the  happening  of  the  con- 
tingency the  rule  in  STielley'e  Caee  could  not 
operate  so  as  to  defeat  the  contingent  re- 
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mainders  of  his  heirs  as  purchasers.  Grant- 
ing, however,  that  the  limitation  could  pos- 
sibly be  construed  to  vest  in  him  a  present 
interest,  so  as  to  put  in  operation  the  rule  in 
Shelley's  Case,  still  he  would  take  but  a  de- 
feasible estate  as,  under  all  of  the  authori- 
ties, his  failure  to  survive  his  wife  would 
operate  (if  we  can  venture  to  use  such  an 
expression  in  reference  to  such  a  limitation) 
as  a  condition  subsequent,  by  which  his  estate 
would  be  divested  in  favor  of  the  said  heirs. 
So,  treating  the  limitation  either  way,  the 
plaintiff  has  not  acquired  such  an  absolute 
estate  in  fee  as  is  necessary  to  enable  him  to 
comply  with  the  terms  of  the  contract  which 
he  seeks  to  enforce  against  the  defendant.  It 
may  further  be  observed  that  the  position 
that  the  warranty  in  the  deed  of  the  life  ten- 
ant can  defeat  the  remainder  of  the  said  heirs, 
by  way  of  rebutter,  is  wholly  untenable. 
Code,  §  1334;  Moore  v.  Parker.  34  N.  C.  123. 

We  will  now  endeavor  to  ascertain  the  in- 
terests of  the  parties  in  the  event  that  R.  O. 
Patterson  should  survive  his  wife ;  and  while, 
under  the  view  we  have  taken,  we  might 
asbtain  from  doing  so,  yet,  as  the  answer 
denies  that  the  plaintiff  has  any  **  valid  title 
whatever  to  the  land,"  and  the  parties  may 
be  left  somewhat  at  sea  in  respect  to  their 
rights  under  the  limitations  in  the  deed,  and 
a  construction  at  this  time  may  avoid  future 
litigation,  we  have  concluded  to  proceed 
further  in  the  discussion,  and  pass  upon  the 
remaining  questions  presented  m  the  record. 
We  are  all  the  more  inclined  to  pursue  this 
course  because  it  involves  the  consideration 
of  a  question  which  was  thoroughly  argued 
by  counsel,  and  the  determination  of  which 
is  of  very  great  importance  to  the  profession. 
The  question  is  whether  the  rule  in  Shelley's 
Case  still  obtains  in  North  Carolina.  It  is 
insisted  that  this  ancient  rule  of  law  was 
abolished  in  1854  by  section  5,  chap.  48,  of 
the  Revised  Code,  which  provision  was 
brought  forward,  and  now  constitutes  section 
1829  of  the  present  Code.  As  the  existence 
of  the  rule  has  for  many  years  been  un- 
questionably recognized  in  North  Carolina 
as  one  of  tbe  **  ligaments  of  property"  (the 
only  doubt  upon  the  subject  having  been 
suggested  by  dicta  of  comparatively  recent 
date),  and  under  it  many  titles  have  vested, 
and  been  transferred,  the  question  now  pre- 
sented is  one  of  very  ^reat  importance,  and 
demands  the  most  serious  consideration  of 
the  court.  Before  attempting  a  construction 
of  the  provision  referred  to,  it  may  be  well 
to  make  some  general  observations  upon  the 
probable  origin  and  policy  of  the  rule,  in 
order  to  ascertain,  if  we  can,  whether  it  be 
in  accord  with  the  general  drift  of  enlightened 
jurisprudence  in  modem  times,  and  more 
especially  with  the  policy  of  our  own  laws. 
It  is  believed  that  such  an  inquiry  may  lend 
us  valuable  aid  in  our  efforts  to  discharge  the 
delicate  and  responsible  duty  of  interpreting 
the  legislative  will. 

The  rule  under  consideration  takes  its  name 
from  an  early  case  decided  in  the  reign  of 
Queen  Elizabeth  (Shelley's  Case,  1  Coke,  94), 
though  it  was  at  that  time  considered  as  an 
ancient  dogma  of  common  law,  and  has  been 
traced  by  Justice  Blackstone  to  a  case  decidea 
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in  the  reign  of  Edward  II.  The  earliest  in- 
telligible decision  upon  the  subject,  how- 
ever, is  to  be  found  in  the  Com  of  Hie  Provost 
cf  Beverly,  in  the  time  of  Edward  III.,  and 
reported  in  the  Year  Books,  in  which  the  rule 
is  substantially  declared  as  in  Shelley's  Case, 
Various  theories  have  been  suggested  as 
furnishing  a  reason  for  the  rule  m  the  first 
instance;  some  authors,  with  much  plausl- 
bilitv,  tracing  it  to  the  same  principle  which 
applied  originally  to  "heirs"  when  used  in  a 
•conveyance.  **  It  was  at  first  understood  that 
in  case  of  such  a  limitation  the  estate  was  in 
fact  to  go  to  the  heirs  of  the  grantee  named ; 
that,  though  he  had  a  right  to  enjoy  it  dur- 
ing life,  he  had  no  riirht  to  cut  ofif  the  de- 
scent by  alienation  ;  and  that  when,  therefore 
the  word  'heirs, '  in  the  progress  of  estates, 
•came  to  be  regarded  as  a  mere  term  of  limita- 
tion, giving  the  grantee  a  complete  owner- 
ship, with  an  unrestricted  right  of  alienation, 
it  was  not  easy  to  distinguish  between  a  case 
where  the  limitation  was  to  one  and  his 
heirs,  and  that  where  it  was  to  him  for  life, 
and  after  his  death  to  his  heirs :  the  effect  at 
common  law  being  the  same  in  both  forms  of 
limitation."  2  Washb.  Real  Prop.  647; 
Wms.  Real  Prop.  254.  Nor  does  it  seem  that 
tills  result  worked  any  particular  hardship  to 
tiie  heir,  as  in  those  days  ready  money  was 
extremely  scarce,  and  the  alienation  of  lands 
assumed  the  form  of  perpetual  leases,  granted 
in  consideration  of  certain  services  or  rents 
reserved  to  the  grantor  and  his  heirs ;  and,  as 
such  services  or  rents  descended  to  the  heir, 
it  was  not  so  great  a  disadvantage  to  him 
as  at  first  might  be  supposed.  Wms.  Real 
Prop.  89.  It  is  not  to  be  doubted  that  this 
construction  was  aided  and  greatly  strength- 
ened by  other  considerations7  such  as  the  pre- 
vention of  frauds  upon  the  feudal  lord  and 
apecialty  creditors  (2  Fearne,  Remainders, 
chap.  12,  §  8)  ,  the  prevention  of  the  inher- 
itance from  being,  as  was  supposed,  in  abey- 
ance (Justice  Blackstone's  argument  in  Per- 
rin  v.  Blake,  in  Exchequer  Chamber,  4  Burr, 
4)579)  ;  and  to  preserve  the  marked  distinction 
between  title  oy  descent  and  purchase  (Har- 

frave,  Law  Tracts).  **But,  whatever  may 
ave  been  the  grounds  of  the  rule  in  its  ori- 
gin, another  reason  subsequently  existed  as 
an  inducement  to  the  preservation  of  the  rule 
from  legislative  abolition  and  judicial  dis- 
couragement after  the  feudal  reason  had 
ceased  with  the  feudal  system  itself ;  and  that 
subsequent  reason  is  the  desire  to  facilitate 
alienation,  by  vesting  the  inheritance  in  the 
ancestor,  instead  of  allowing  it  to  remain  in 
abeyance  until  his  decease."  2  Fearne,  Re- 
mainders, §  421.  In  Perrin  v.  Blake,  supra, 
JtM^tM  Blackstone  said  :  **  Another  founda- 
tion of  the  rule,  probably,  was  laid  in  a 
principle  diametrically  opposite  to  the  gen- 
ius of  feudal  institutions,  namely,  a  desire 
to  facilitate  the  alienation  of  land,  and  to 
throw  it  into  the  track  of  commerce  one  gen- 
eration sooner,  by  vesting  the  inheritance  in 
the  ancestor."  See  also  Rawle's  7io^^,  Wms. 
Real  Prop.  258.  In  Polk  v.  Fans,  80  Am. 
Dec.  400,  Reese,  J.,  in  a  very  able  opinion 
in  vindication  of  the  rule,  uses  this  lan- 
guage :  "  It  is  a  rule  or  canon  of  property, 
which  so  far  from  being  at  war  with  the 
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genius  of  our  institutions,  or  with  the  lib- 
eral and  commercial  spirit  of  the  age,  which 
alike  abhor  the  locking  up  and  rendering  in- 
alienable  real  estate  and  other  property, 
seems  to  be  in  perfect  harmony  with  both. 
It  is  owing  perhaps  to  this  circumstance  that 
the  rule,  a  Gothic  column  found  among  the 
remains  of  feudality,  has  been  preserved  in 
all  its  strength  to  aid  in  sustaining  the  fabric 
of  the  modem  social  system."  In  Hilemai^ 
V.  Bauslaugh,  58  Am.  Dec.  474,  the  distin- 
guished Chief  Justice  Gibson  says :  **  Though 
of  feudal  origin,  it  is  not  a  relic  of  barbar- 
ism, or  a  part  of  the  rubbish  of  the  dark 
ages, "  etc.  It  has  other  than  feudal  objects, 
to  wit.  the  unfettering  of  estates,  by  vesting 
the  inheritance  in  the  ancestor,  and  making 
it  alienable  a  generation  sooner  than  it  other- 
wise would  be. 

That  this  result  accords  most  thoroughly 
with  the  general  tendency  of  juridical  evo- 
lution is  apparent  from  the  progress  of  the 
law,  and  the  gradual  falling  away  of  entails, 
and  other  restraints  on  alienation,  from  the 
times  of  Heniy  I.  to  the  present.  It  seems 
clear  that  in  a  highly  complex  state  of  soci- 
ety, with  greatly  diversified  industries,  and 
immense  commercial  activities,  it  would  be 
desirable  to  remove  every  clog  on  the  free  and 
easv  alienability  of  all  kinds  of  property ; 
and  that  such  has  been  the  spirit  of  ihe  leg- 
islation in  this  state  is  manifest  from  a  pe- 
rusal of  the  various  statutes  enacted  upon 
the  subject.  We  are  not  unaware  of  the  fact 
that  in  some  of  the  states  the  rule  has  been 
partial Iv,  if  not  wholly,  abolished.  Such 
legislation  was  probably  influenced  by  the 
presumed  lack  of  conformity  with  the  sup- 
posed intention  of  the  grantor  or  testator. 
But  to  this  it  has  been  answered  that  "  when 
a  case  arises,  fulfilling  the  requirements  for 
the  application  of  the  rule,  it  is  not  against 
the  Intention  of  the  testator.  It  is  only  ap- 
plicable when  the  intention  of  the  testator  has 
been  discovered  by  the  ordinary  canons  of 
descent."  2  Fearne,  Remainders,  §  484. 
"Ths  rule  is  not  a  means  to  discover  the  in- 
tention of  the  grantor  or  testator,  but,  sup- 
posing the  intention  ascertained,  the  rule 
controls  it,  so  far  as  it  is  repugnant  to  the 
policy  of  the  law,  giving  effect  to  the  general 
and  legal,  rather  than  the  more  particular 
and  prescribed,  intent.  The  party  making 
such  a  limitation  has  in  his  mind  two  pur- 
poses, which  are  legally  in  conflict.  One  is 
to  give  the  ancestor  only  a  life  estate ;  the 
other,  to  limit  the  land  to  his  heirs  collect- 
ively, and  in  indefinite  succession.  These 
two  intents  cannot  stand  together  without 
more  or  less  of  general  mischief  to  the  pub- 
lic welfare;  and  the  rule  prevails  simply  to 
subordinate  the  particular,  and  apparently 
less  important,  design,  of  limiting  the  an- 
cestor's interest  to  a  life  estate,  to  the  more 
comprehensive,  and  probably  the  preferred, 
purpose,  of  transmitting  the  inheritance  in 
the  manner  indicated."  2  Minor,  Inst.  395, 
cited  with  approval  in  Leathers  v.  Qray,  96 
N.  C.  548. 

As  the  courts  are  astute  in  discovering  the 
intention  from  the  context  of  the  conveyance, 
and  readily  give  effect  to  every  word  from 
which  such  intention  can  reasonably  and  le- 
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gitlmatelj  be  inferred,  it  does  not  often  occar 
that  the  application  of  the  rule  has  the  effect 
of  subverting  the  real  intention  of  the  grantor 
or  testator.  But,  granting  that  it  does,  it  is 
urged  with  great  force  that  particular  in- 
stances of  hardship  can  better  be  endured  than 
the  uncertainty  and  confusion  of  titles  re- 
sulting from  sudden  and  radical  changes  in 
well -settled  rules  of  property.  In  reference 
to  this  very  question,  ChanceUor  Kent  re- 
marks that  '**•  it  is  a  question  for  experience 
to  decide,  whether  the  attainable  advantages 
suggested  by  a  change  in  the  law  will  over- 
balance the  inconvenience  of  increasing  fet- 
ters upon  alienation,  and  shaking  confidence 
in  law,  by  such  an  entire  and  complete  re- 
nunciation of  a  settled  rule  of  property, 
memorable  for  its  antiquity,  and  for  patient 
cultivation  and  discipline  which  it  has  re- 
ceived." 4  Kent,  Com.  283.  "Certain  es- 
tablished maxims  as  to  the  legal  import  and 
effect  of  technical  expressions  will  render  the 
decisions  of  titles  to  property  as  little  de- 
pendent as  the  nature  of  things  will  admit 
upon  the  occasional  opinion,  humor,  inge- 
nuity, or  caprice  of  the  judge,  and  are  there- 
fore'the  most  proper  and  sure  grounds  for 
titles  to  rest  and  depend  upon.  Titles  so 
founded  may  be  easily  and  clearly  ascertained 
and  under  them  a  permanent,  peaceful  enjoy- 
ment may  be  expected."  1  Fearne,  Re- 
mainders, D.  171.  It  may  be  further  ob- 
served that  the  rule  in  Shelley* »  Caw  is  by  no 
means  the  only  princiole  of  law  which  may 
thwart  the  intention  of  the  grantor  or  testatoV 
in  the  interest  of  public  policy,  as,  for  in- 
stance, the  intention  cannot  change  the  rule 
against  perpetuities,  nor  impose  a  general 
restraint  upon  alienation.  If  the  views  of 
the  eminent  jurists  and  authors  from  whom 
we  have  so  liberally  quoted  be  sound,  there 
is  certainly  no  reason  for  looking  upon  the 
rule  with  disfavor ;  but,  on  the  contrary,  it 
is  highly  useful,  and  should  be  jealously 
guarded  and  preserved. 

But,  whatever  may  be  the  better  policy 
(and  this  it  is  nut  our  province  to  deter- 
mine), its  great  antiquity  and  general  prev- 
alence, as  well  as  its  earnest  indorsement 
by  so  many  great  lawyers  of  the  present  as 
of  past  centuries,  should  alone  be  sufficient 
to  entitle  it  to  a  fair  and  patient  hearing, 
when  the  question  of  its  abolition  arises 
upon  the  construction  of  a  statute  which,  for 
the  particular  purpose  for  which  it  is  now 
invoked,  must  be  regarded  as  obscurely 
worded,  and  sufficiently  ambiguous  to  admit 
of  an  entirely  different  application.  This 
"ancient  land-mark  of  the  law"  was,  we 
believe,  on  a  celebrated  occasion,  shown  but 
slight  respect  by  so  great  a  judge  as  Lord 
Mansfield,  but  the  controversy  which  im- 
mediately sprang  up  between  his  lordship 
and  Mr.  Fearne  did  not,  it  is  said,  result  to 
the  advantage  of  the  former,  and  the  rule 
was  more  firmly  settled  than  ever  in  the  juris- 
prudence of  England.  See  Campbell's  Life 
of  Mansfield. 

We  will  now  attempt  a  construction  of  tho 
act  in  question:  "Any  limitation  by  deed, 
will,  or  other  writing,  to  the  heirs  of  a  living 
person  shall  be  construed  to  be  the  children 
of  such  person,  unless  a  contrary  intention 
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appears  by  the  deed  or  the  wil  1 .  *  Rev.  Code, 
chap.  48,  §  6 ;  Code,  §  1829.  The  word  « lim- 
itation"  has  two  well-known  and  distinct 
meanings.  In  the  one,  the  primary  meaning, 
it  signifies  a  marking  out  the  bounds  or  limits 
of  the  estate  created ;  in  the  other,  it  sienifles 
simply  the  creation  of  an  estate  (2  l^eame. 
Remainders,  §  24) ,  and  it  Is  evidently  used 
in  the  secondary  sense  in  the  above  act.  It 
will  appear  hereafter  that  its  framers  had  a 
very  definite  purpose  in  view ;  and  it  seems 
that,  in  effectuating  this  purpose,  thev  en* 
deavored  to  avoid  any  interference  with  the 
rule  in  SheUey*B  Case,  This  must  be  apparent, 
because  the  rule  has  nothing  whatever  to  do 
with  limitations  to  the  heirs  of  a  person  un- 
less there  is  a  precedent  limitation  of  a  free- 
hold estate  to  that  person,  and  yet  the  act 
does  not  make  the  slightest  reference  to  this 
essential  element  of  the  said  rule.  It  is  im- 
possible to  suppose  that  the  gentlemen  who 
prepared  the  Revised  Code,  and  incorporated 
this  section,  should  have  been  inattentive  to 
this  defect,  if  it  had  been  their  purpose  to 
abrogate  the  rule.  Their  abilities  and  learn- 
ing need  no  eulogy  from  us.  They  are  a 
part  of  the  heritage  of  the  legal  profession 
of  this  state,  and  of  which  it  may  be  justly 
proud.  And  this  is  a  point  which  may  m 
very  strongly  insisted  upon, — that,  if  these 
commissioners  had  intended  to  abolish  the 
rule,  they  could  have  done  it,  and  would  have 
done  it,  in  such  a  manner  as  to  leave  no  doubt 
upon  the  subject.  That  there  is  a  doubt  is 
the  most  powerful  reason  for  sustaining  the 
rule.  Acts  abridging  the  common  law  must 
be  strictly  construed  (1  Kent,  Com.  464), 
"  for  it  is  not  to  be  presumed  that  the  legis- 
lature intended  to  make  any  innovation  upon 
the  common  law,  further  than  the  case  ab- 
sol utely  req ui red.  The  law  rather  infers  that 
the  act  did  not  intend  to  make  any  alteration 
other  than  what  is  specified,  and  besides  what 
has  been  plainly  pronounced  ;  for,  if  the  par- 
liament had  had  that  design,  it  is  naturally 
said,  they  would  have  expressed  it."  Pot- 
ter's Dwarr.  Stat.  185:  Brown  ▼.  Barry,  S 
U.  8.  8  Dall.  866,  1  L.  ed.  688;  8haw  v. 
MerckanU  Nat  Bank  of  8t,  Louis,  101  U.  S. 
557,  25  L.  ed.  892.  The  very  important 
omission  to  which  we  have  adverted  is  ren- 
dered still  more  significant  when  it  is  con- 
sidered that  in  all  of  the  statutes  abolishing 
the  rule,  which  we  have  been  able  to  exam- 
ine, there  is  an  express  reference  to  the  pre- 
cedent life  estate  given  in  the  same  convej- 
ance  in  which  there  is  a  limitation  to  the 
heirs  of  the  life  tenant.  This  will  strikingly 
appear  from  an  examination  of  the  statutes, 
of  which  we  give  the  following  as  illustra- 
tions :  The  Virginia  Code  (1850)  enacts  that 
"when  any  estate,  real  or  personal,  is  given 
by  deed  or  will  to  any  person  for  his  life, 
and  after  his  death  to  his  heirs,  or  to  the 
heirs  of  his  body,  the  conveyance  shall  be^ 
construed  to  vest  an  estate  for  life  only  in 
such  person,  and  a  remainder  in  fee  simple 
in  his  heirs,  or  the  heirs  of  his  body."  In 
New  York  it  is  provided  that  ^'whcn  a  re- 
mainder shall  be  limited  to  the  heirs,  or 
heirs  of  the  body,  of  a  person  to  whom  a  life 
estate  in  the  same  premises  shall  be  given, 
the  persons  who  on  the  termination  of  the  life 
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estate  shall  be  the  heirs  of  the  body,  or  heirs 
of  such  tenant  for  life,  shall  be  entitled  to 
take  as  purchasers,  by  virtue  of  the  remain- 
der so  limited  to  them."  4  Kent,  Com.  232. 
In  Maine,  Kew  Hampshire,  and  several  other 
states  in  which  the  rule  has  been  abolished, 
the  statutes,  while  differing  in  phraseology, 
all  contain  provisions  substantially  similar 
to  those  we  have  reproduced. 

Another  argument  against  the  construction 
contended  for  is  that  in  a  large  number  of 
cases  arising  under  the  rule,— perhaps  the 
majority,— uie  words  of  the  act  can  have  no 
operation.  As  an  illustration  of  our  mean- 
inir,  take  the  case  of  a  limitation  to  A.  for 
life,  and  after  his  death  to  his  heirs.  A. 
never  has  any  children,  and  consequently 
there  are  no  heirs  (of  that  sort)  to  be  con- 
strued into  children.  It  is  plain  that  the  case 
must  be  left  as  at  common  law ;  that  is,  A. 
will  take  a  fee.  In  other  words,  the  rule  in 
Shelley' 9  Case  is  applicable  to  every  case 
where  an  estate  is  limited  to  one  for  life, 
with  a  remainder  to  the  heirs  of  the  first 
taker,  whether  the  tenant  for  life  has  child- 
ren or  not ;  but  the  act,  by  its  very  terms,  can 
only  extend  to  those  cases.  If  to  any,  in  which 
the  first  taker  has  children.  The  alleged  ab- 
roi^tion,  therefore,  is  by  no  means  coexten- 
sive with  the  rule  as  is  the  effect  of  the 
statutes  to  which  we  have  referred.  These 
statutes  are  framed  so  as  to  prevent  any  en- 
largement of  the  life  estate,  even  if  there  be 
DO  children,  and  to  confer  a  remainder  upon 
such  persons  as  shall,  in  any  sense,  be  the 
heirs  of  the  life  tenant.  Can  it  be  inferred 
that  such  profound  lawyers  as  our  code  com- 
missioners would  attempt  to  abolish  such  a 
well-known  and  firmly  established  principle 
of  the  common  law  by  an  act,  the  words  of 
which  they  knew  could  reach  only  a  few  of 
the  great  number  of  cases  under  the  rule,  and 
especially  when  the  words  can  find  a  much 
more  direct  and  natural  interpretation,  as  we 
will  presently  attempt  to  show?  The  Inap- 
plicability, however,  of  the  words  of  the  act 
to  the  rule  under  consideration,  seems  to  us 
to  be  placed  beyond  question  by  the  fact  that 
they  are  equally  applicable  to  ordinary  lim- 
itations in  fee  simple :  and  we  do  not  suppose 
that  any  one  will  seriously  contend  that  the 
act  abolished  fee-simple  estates  generally. 
If  an  estate  to  A.  for  life,  remainder  to  the 
heirs  of  A.,  he  having  living  children,  is 
converted  into  an  estate  for  life  in  A.,  with 
a  vested  remainder  in  his  children,  by  the 
words  of  an  act,  which  says  that,  **  in  every 
limitation  to  the  heirs  of  a  living  person  the 
word  *heirs*  shall  be  construed  to  mean, 
'children,'  "  why,  may  it  be  asked,  does  not 
the  same  act  convert  an  estate  to  A.  and  his 
heirs,  he  having  living  children,  Into  an  es- 
tate in  common  in  A.  and  his  children?  Cer- 
tainly a  limitation  to  A.  and  his  children,  he 
having  living  children,  will  create  a  tenancy 
in  common  in  A.  and  his  children,  and  surely 
the  commissioners  did  not  intend  any  such 
startling  result.  Courts  will  restrain  the  lit- 
eral meaning  of  a  statute  if  its  words  would 
extend  to  cases  not  intended  by  the  legisla- 
ture. "  Scire  leges,  nan  hoc  est  verba  earum 
tenere  eed  vim  €tc  potestatem,  and  the  reason 
and  intention  of  the  lawgiver  will  con- 
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trol  the  strict  letter  of  the  law,  when  the 
latter  would  lead  to  a  palpable  Injustice, 
contradiction,  and  absurdity.^  1  Kent,  Com. 
462 ;  Potter,  Dwarr.  Stat.  209,  note;  Breteer 
y.  BUmpher,  39  U.  8.  14  Pet.  178,  10  L.  ed. 
408 ;  Lieber,  Hermeneutics,  45.  And  here  it 
may  not  bn  inappropriate  to  say  that  it  seems 
to  be  the  opinion  of  many  of  the  ablest  law- 
writers  that  the  act  does  not  necessarily  abol- 
ish the  rule.  Thus,  Mr.  Washburn,  in  the 
fourth  edition  of  his  work  on  Real  Property 
rvol.  2,  p.  607),  undertakes  to  give  a  list  of 
the  states  with  reference  to  the  acts  which 
have  abolished  the  rule ;  and  he  does  not  in- 
clude North  Carolina,  although  he  was  famil- 
iar with  our  act  as  is  shown  b^  a  reference  to 
section  8,  chap.  48,  of  the  Revised  Code.  The 
same  observation  applies  to  Mr.  Rawle,  the 
learned  editor  of  Williams  on  Real  Property. 
He  also  gives  a  list  of  the  states  which  have 
abolished  the  rule,  without  including  North 
Carolina.  The  same  may  be  said  of  Mr. 
Freeman,  the  very  able  and  discriminating 
editor  of  the  American  Decisions,  in  a  note 
to  80  Am.  Dec.  415.  and  also  of  the  editors 
of  Jarman  on  Wills  and  Lawson's  Rights  and 
Remedies. 

We  will  now  attempt  to  give  our  construc- 
tion of  the  act.  It  seems  to  us  that  its  main 
object  (and  its  phraseology  nicely  adapts  it 
to  the  purpose)  was  to  convert  a  contingent 
into  a  vested  remainder,  under  certain  cir- 
cumstances. For  instance,  an  estate  to  A.  for 
life,  remainder  to  the  heirs  of  B.  ;  B.  living, 
and  having  children.  Now,  at  common  law, 
this  created  a  contingent  remainder  in  the 
heirs  of  B. ,  for  nemo  est  hosres  vivenlis;  and,  if 
A.  died  before  B.,  the  heirs  or  children  of  B. 
took  nothing.  Under  the  act  in  question  the 
children  of  B.  would  take  a  vested  remainder, 
and  upon  the  death  of  A.  would  get  the  es- 
tate, whether  B.  was  living  or  not.  And  it 
is  singular  that  the  only  case  which  we  have 
been  able  to  find  in  our  Reports,  in  which  the 
court  has  adjudged  the  act  to  be  applicable, 
was  similar  to  this.  In  Smith  y.  Brisson,  90 
N.  C.  284,  the  limitation  was  as  follows: 
"To  Rowland  Mercer,  and  the  heirs  of  his 
body ;  and,  if  the  said  Rowland  Mercer  should 
have  no  heirs,  the  said  land  shall  go  to  the 
heirs  of  my  son  James  A.  Mercer. "  Rowland 
Mercer  died  without  ever  having  had  child- 
ren. James  A.  Mercer  was  living  at  the  date 
of  the  deed,  and  had  children  at  that  time ; 
and  the  court  held  that  the  Act  (Code,  §  1329) 
applied,  and  construed  the  deed  as  if  the 
limitation  over  had  read,  ^'the  said  land  shall 
go  to  the  children  of  my  son  James  A.  Mer- 
cer. "  It  seems  also  to  have  been  the  purpose 
of  the  act  to  sustain  a  direct  conveyance  to 
the  heirs  of  a  living  person.  As  tbere  can 
be  no  heirs  during  the  life  of  the  ancestor, 
such  a  conveyance,  at  common  law,  would 
have  been  void,  unless  there  was  sometbin? 
in  the  deed  which  indicated  ''that  by  'the 
heirs*  was  meant  the  children  of  the  person 
named."  3  Washb.  Real  Prop.  282.  The  act 
in  question  provides  that  in  such  a  case  the 
word  '^  heirs''  shall  be  construed  to  mean 
''children,"  and  the  limitation,  therefore, 
would  be  good. 

Our  construction  that  the  act  does  not  affect 
the  rule  in  Shelley's  Case  finds  strong  support 
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from  its  position  in  the  Revised  Code,  which 
we  are  at  liberty  to  consider  under  the  maxim 
noscituT  a  sociU.  Indeed,  the  whole  structure 
of  chapter  48  seems  to  have  for  its  prime  ob- 
ject the  greater  alienability  of  estates  than 
existed  at  common  law.  Section  1  converts 
fee  tails  into  fee-simple  estates,  and  uses  no 
ambiguous  terms.  Section  2  converts  ioint 
tenancy  into  tenancy  in  common.  Section  8 
makes  certain  contingent  limitations  vest 
much  sooner  than  at  common  law ;  and  then 
comes  section  5,  the  provisions  of  which  we 
have  under  consideration.  This  object  was 
further  advanced  by  the  Act  of  1879  (Code, 
^  1280),  providing  that  ''all  conveyances 
shall  be  construed  to  be  in  fee  simple,  un- 
less otherwise  plainly  expressed,"  showing 
plainly  the  legislative  policy.  The  construc- 
tion insisted  upon  by  the  defendant  would,  it 
seems,  run  counter  to  the  general  trend  of  our 
policy,  which  favors  the  early  vesting  of 
estfites  (HiUicbrd  v.  Kearney,  45  N.  C.  221)  ; 
and  it  would  also  place  the  act  entirely  out 
of  harmony  with  its  environment. 

We  do  not  regard  it  as  serving  any  useful 
purpose  to  refer  to  the  queries  thrown  out  in 
various  cases  extending  from  King  v.  UUep, 
85  N.  C.  59,  to  the  present  time,  because  the 
point  did  not  arise,  and  the  question  is  ex- 
pressly reserved,  in  all  of  them.  It  is  often 
remarked  that  great  legislative  changes  in 
the  law  are  usually  preceded  by  some  decis- 
ion of  the  courts,  of  a  novel  or  striking  char- 
acter, calculated  to  arrest  public  attention ; 
and  we  have  made  such  investigation  as  we 
could  with  a  view  of  discovering  such  a  case 
as  would  lirobably  cause  the  passage  of  the 
act.  In  this  we  have  not  been  particu- 
larly successful.  Certainly,  we  find  nothing 
which  indicates  that  courts,  lawyers,  or  lay- 
men were  dissatisfied  with  Shelley's  Case,  or 
that  the  question  was  particularly  interesting 
at  that  time.  We  do  find  a  case  or  two  in 
which  the  court  applied  the  rule,  but  there 
is  nothi ug  unusual  to  distinguish  them  from 
the  thousands  of  similar  cases  decided  within 
the  last  four  or  five  hundred  years.  It  is 
possible,  however,  that  the  act  grew  out  of 
the  discussion  arising  upon  the  much-liti- 
gated case  of  Ward  v.  Slow,  17  N.  C.  509,  27 
Am.  Dec.  288,  which  came  several  times  be- 
fore the  court,  and  which  seems  to  have  es- 
tablished the  proposition  that  in  a  legacy  to 
the  ""  heirs'*  of  a  person,  which  person  the  will 
itself  recognizes  as  living,  the  word  ''heirs** 
is  to  construed  "children."  While  sup- 
ported by  authority,  it  seems  rather  arbi- 
trary  that    the    construction  of  the  word 


^  heirs"  in  a  will  should  depend  upon  whether 
the  will  recognizes  the  ancestor  as  livinff, 
and  not  upon  the  fact  of  his  being  alive.  It 
is  not  unreasonable  to  suppose  that  the  dis- 
cumion  in  this  case  mnj  have  influenced  the 
action  of  the  commissioners;  but,  however 
this  may  be,  we  are  entirely  satisfied,  from 
the  language  used,  that  it  was  not  their  pur- 
pose to  work  so  great  a  change  in  the  law 


governing  the  limitations  of  property.  The- 
importance  of  the  question,  involving,  aa  it 
probably  does,  the  validity  of  the  titles  to  a 
large  amo 


arge  amount  of  real  estate,  has  induced  us- 
to  discuss  the  subject  at  a  somewhat  unusuAl 
lenirth,  and  we  are  glad  that  our  conception 
of  the  law  Is  in  harmony  with  the  views  so^ 
long  entertained  and  acted  upon  by  the  pro- 
fession. 

The  rule  in  SheOey's  Case  bein^  still  iiv 
force  in  North  Carolina,  its  application  to* 
the  present  case  will  be  as  follows :  If  R. 
O.  Patterson  should  survive  his  wife,  he  will 
take  a  vested,  equitable  freehold  estate :  and 
as  the  limitations  apply  to  interests  of  the- 
same  quality,  and  the  trusts  are  not  executory 
(Fearne,  Remainders,  pp.  51,  55,  90 ;  2  Co. 
Litt.  145),  the  inheritance  will,  under  the 
said  rule,  unite  with  the  said  estate,  and  he- 
will  then  be  seised  of  an  indefeasible,  equi- 
table estate  in  fee  simple.  This  estate  will 
inure  to  the  benefit  of  the  plaintiff,  by  way^ 
of  feeding  the  estoppel  worked  by  the  cove- 
nants of  warranty  in  the  deed  of  the  said  R. 
O.  Patterson.  BeU  v.  Adams,  81  N.  C.  118 ; 
Southerland  v.  Stout,  68  N.  C.  446 ;  Fortetieue^ 
▼.  Satterthwaite,  28  N.  C.  566 ;  7  Am.  &  Eng. 
Encyclop.  Law,  9,  10,  notes.  Until  the  o^xi- 
tingency  happens,  the  "heirs"  of  R.  O.  I'ut- 
terson  have  a  contingent  remainder  in  fee, 
expectant  upon  the  determination  of  the  life- 
estate  of  Madara  J.,  she  surviving  her  said 
husband.  In  this  event  they  will  take,  not 
under  the  said  Patterson,  but  as  purchasers ; 
the  word  "heirs"  being  descriptio  personarumr 
only.  We  think  his  honor  was  correct  irt 
holding  that  the  rule  in  Shelley*s  Ccue  had 
not  been  abolished  :  but  for  the  reasons  given, 
we  think  he  erred  in  holding  that  the  defend- 
ant was  compelled  to  accept  the  title  offererf 
by  the  plaintiff. 

Error,    Reversed. 

Note,  It  may  not  be  improper  to  say  that  siooe> 
the  preparation  of  this  opinloa  the  writer  has  been 
assured  by  Ex-JueUce  Rodman,  the  dtetinffulshed. 
survivor  of  those  connected  with  the  supervision 
and  publication  of  the  Revised  Code,  that  ft  was- 
not  the  purpose  of  the  commJsBion  to  abolish  the 
rule  hi  SheOey^s  Case, 
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Michael  O'TOOLE,  Appt., 

PITTSBURGH  &  LAKE  ERIE  R.  CO. 

(168  Pa.  W.) 

!•  Ne^li^enee  is  the  absence  of 
according  to  the  dreamstances. 


8.  A  passeni^er  upon  a  street-ear  ap-> 
proachinDf  a  railroad  cromaAng  which  has 
stopped  76  feet  away  from  the  croesiog  and  again 
started,  is  under  no  duty  to  be  on  the  lookoat  to 
learn  if  the  railroad  track  can  be  saf  eiy  crossed 
and  to  Jump  oit,  if  he  discovers  an  approacbinff 
locomotive,  especially  where  be  is  crippled. 

(October  80, 18».) 


NOTB.— The  above  decision  seems  to  be  as  novel  l 
as  it  is  Just.   To  hold  a  pasBenger  liable  for  negli- 
gence  in  remaining  on  a  public  conveyance  under  I 
S2L.  R  A. 


the  control  of  the  carrier's  servants  or  airents  trust- 
ing to  their  management  would  surely  require  » 
strong  ( 
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APPEAL  by  plaiotiff  from  a  judgment  of 
the  Court  of  Common  Pleas  tor  Lawrence 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  causea  by  defend- 
ant's negligence.     Beversed. 

The  material  parts  of  the  charge  of  the 
trial  court  were  as  follows: 

Did  Michael  O' Toole  contribute  in  any 
way  to  the  injury  that  he  received  that  morn- 
ing? Being  upon  the  car  of  the  street  rail- 
way company  he  would  not  be  required  to 
exercise  the  care  that  the  law  lays  down  as 
the  rule  with  a  person  going  along  a  high- 
way coming  to  a  railroad  crossing, — he  must 
stop  and  look  and  listen.  There  could  be  no 
reason  for  that  rule  under  the  circumstances 
in  this  particular  case.  A  person  in  a  street 
railway  car  going  along  the  highway  cannot 
know  where  a  railroad  crosses  the  line  of  the 
street  railway.  And  if  they  did  know  where 
the  railroad  and  the  railway  cross  it  would 
be  impossible  for  them  to  stop  and  look  and 
listen  to  comply  with  the  rule  that  binds  all 
other  persons  in  going  along  public  high- 
ways. They  have  no  control  of  the  carriage 
in  which  they  are  riding ;  they  cannot  con- 
trol its  movements ;  they  cannot  stop  and  look 
and  listen  unless  at  the  will  of  the  carrier 
company.  So  that  that  rule  becomes  mean- 
ingless when  you  apply  it  to  passengers  in 
a  railway  car,  and  ft  should  not  be  applied 
to  the  plaintiff  in  this  case. 

If  Michael  0*Toole  upon  that  street-car 
could  have  seen  the  engine,  and  did  not 
undertake  to  see  it,  or  did  not  exercise  rea- 
sonable care  for  the  purpose  of  ascertain- 
ing whether  they  could  proceed  across  the 
street  railway  track  in  safety,  then  he  would 
be  guilty  of  contributory  negligence.  And 
that,  I  say  to  you,  would  be  the  rule  appli- 
cable to  him,  for  the  reason  that  it  is  in  evi- 
dence that  he  knew  well  the  point  at  which 
this  railway  crosses  the  Pittsburgh  &  Lake 
Erie  Railroad.  And  he  has  testified  that  he 
had  gone  backward  and  forward  quite  fre- 
quently as  a  passenger  on  the  line  of  the 
street  railway  company,  and  that  he  knew 
the  point  at  which  thev  crossed  the  line  of 
the  Lake  Erie  Railroaa.  He  tells  you  fur- 
ther he  was  looking  at  the  safety  gates  that 
momine,  that  he  was  watching  them.  If  he 
was  looking  at  the  safety  gates  that  morning 
he  knew  where  the  railroad  was.  If  he  knew 
the  point  at  which  the  safety  gates  were 
erected,  he  knew  the  purpose  for  which  they 
were  erected.  If  he  looked  at  those  safety 
gates  for  the  purpose  of  ascertaining  whether 
they  could  proceed  safely  across  the  line  of 
the  Pittsburgh  &  Lake  Erie  Railroad,  then 
he  could  at  the  same  time  and  with  the  same 
effort  have  looked  up  the  track  of  the  rail- 
road to  see  whether  or  not  an  engine  was  ap- 
proaching. And  if  at  the  time  the  car  in 
which  he  was  traveling  stopped,  it  stopped 
at  such  a  place  that  he  could  have  looked  up 
the  railroad,  and  if  by  looking  up  the  rail- 
road at  that  time  he  could  have  learned 
whether  this  engine  was  or  was  not  approach- 
ing, and  could  at  that  time  have  gotten  off 
the  car  if  he  discovered  an  engine  approach- 
ing, and  did  not  do  that,  then  he  would  be 
guilty  of  contributory  negligence  and  could 
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not  recover  in  this  case.  Whether  he  could 
have  done  that  or  could  not  have  done  that 
is  a  question  for  you.  And  the  point  where 
the  street- car  stopped  is  a  question  for  you 
to  determine  from  the  evidence.  If  in  con- 
sidering this  case,  under  all  the  testimony 
that  has  been  offered,  you  conclude  that  Mich- 
ael O 'Toole  in  any  way  contributed  to  the 
accident — if  his  conduct  in  any  way  con- 
tributed to  the  receiving  of  the  injury  which 
he  did  receive,  then  he  is  guilty  of  contrib- 
utory negligence.  And  a  person  who  is 
guilty  of  contributory  negligence  in  auv  de- 
gree cannot  recover  in  a  proceeding  of  this 
kind.  If  you  conclude  that  he  was  guilty 
of  contributing  in  any  way  to  this  accident, 
then  you  must  find  a  verdict  for  the  defend- 
ant. 

These  safety  gates  are  erected  for  the  pro- 
tection of  the  traveling  public.  But  the  fact 
that  the  safety  gates  are  erected  does  not  af- 
fect in  any  way  the  responsibility  or  the  lia- 
bility of  the  railroad  company  in  the  opera- 
tion of  its  railroad  or  in  the  management  of 
its  trains.  These  safety  gates  are  erected, 
and  it  is  customary  to  have  them  lowered 
when  a  train  is  passing  in  order  that  the 
public  may  have  notice  that  a  train  is  about 
to  pass,  and  when  the  train  has  passed  the 
gates  are  raised.  Persons  going  along  a  pub- 
lic street  or  along  a  public  road  where  there 
are  safety  gates  have  still  incumbent  upon 
them  the  duty  imposed  by  law  to  stop  and 
look  and  listen — to  exercise  ordinary  care  for 
their  own  safety  and  to  ascertain  by  stopping-^ 
and  looking  and  listening  whether  a  train  be 
approaching. 

Even  if  the  safety  gates  are  not  lowered, 
that  does  not  relieve  the  person  passing  along 
the  road  from  the  obligation  imposed  upon 
him  by  the  law  to  stop  and  look  and  listen 
for  a  train.  He  stil  1  has  that  obligation  upon 
him ;  it  is  the  duty,  where  there  is  an  ordi- 
nance requiring  safety  gates,  and  safety  gates- 
have  been  erected,  for  the  company  to  lower 
these  gates  at  the  approach  or  a  train.  If 
they  fail  to  lower  these  gates  they  become 
liable  to  the  penalty  imposed  by  the  ordi- 
nance, if  there  be  such  a  pennlty  imposed. 
The  failure  to  lower  the  safety' gates  does, 
not  of  itself  make  the  com pauy  negligent,  so 
far  as  this  case  is  concerned.  The  question 
of  whether  thev  were  or  were  not  lowered 
before  this  train  came  to  the  crossing  is  a 
question  of  fact  for  you.  There  is  consider- 
able testimony  offered  on  that  point  and  the 
testimony  is  conflicting,  and  it  is  for  you  to- 
reconcile,  if  you  can,  and  if  you  cannot  rec- 
oncile it,  then  it  is  a  question  for  you  from, 
the  evidence  in  the  case  to  conclude  whether 
the  safety  gates  were  or  were  not  lowered ; 
and  you  come  then  to  the  credibility  of  the 
witnesses  on  that  point.  It  is  a  question  for 
you  to  say  whom  you  will  believe  and  whom 
you  will  not  believe.  But  if  you  conclude 
that  the  gates  were  not  lowered,  that  fact,  of' 
itself,  is  not  sufficient  to  warrant  you  in  find- 
ing a  verdict  for  the  plaintiff.  Had  the 
plaintiff  been  walking  along  the  street,  the 
fact  that  the  gates  were  not  lowered  would 
not  be  an  invitation  to  him  to  cross  the  rail- 
road in  violation  of  the  rule  of  law,  that  he- 
shall  stop  and  look  and  listen  when  approach r 
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ing  a  railroad  crossing.  And  that  rule  is 
not  taken  away  because  the  plaintiff  hap- 
pened to  be  in  a  street -car  at  the  time. 

Mr.   Oscar  L.  Jaekson*  for  appellant : 

Wben  an  individual  is  injured  by  the  con- 
current and  contributory  negligence  of  two 
parties,  one  of  whom  at  the  time  is  the  com- 
mon carrier  of  his  person,  both  tortfeasors 
are  liable  to  him  jointly  and  severally,  and 
the  negligence  of  his  common  carrier  cannot 
be  imputed  to  him. 

Bean  v.  Pennsylvania  R,  Co,  6  L.  K.  A. 
143,  129  Pa.  514 ;  Bunting  v.  Hogsett,  12  L. 
R.  A.  268,  139  Pa.  8((d. 

MBMra.  L.  T.  Kurt^  and  D.  B.  Kuril, 
for  appellee: 

Where  the  danger  is  known  to  the  passenger 
of  a  common  carrier  and  he  can  avoid  it  and 
does  not,  though  not  subject  to  imputed  neg- 
ligence of  the  carrier,  he  is  guilty  of  per- 
sonal or  individual  negligence  in  not  avoid- 
ing the  danger. 

l)ean  v.  Pennsylvania  R,  Co,  6  L.  R.  A. 
143,  129  Pa.  614;  Orescent  Twp,  v.  Anderson, 
114  Pa.  643,  60  Am.  Rep.  867. 

Where  particular  instructions  on  a  given 
point  are  not  asked  for,  the  case  will  be  re- 
viewed upon  the  general  effect  of  the  charge 
and  not  upon  sentences  or  paragraphs  selected 
from  it.  If  as  a  whole  the  charge  was  cal- 
culated to  mislead,  there  is  error  in  the  rec- 
ord ;  if  not,  there  is  none. 

Lehigh  Valley  R,  Co,  v.  Brandtmai&r,  118 
Pa.  610;  Pennsylvania  R.  Go,  v.  Coon,  111 
Pa.  480 ;  Com,  v.  Zappe,  153  Pa.  498 ;  Reese 
•V,  Reese,  90  Pa.  89,  35  Am.  Rep.  634 ;  Smith 
V.  Meldren,  107  Pa.  848 ;  Horton  v.  Clieving- 
ton  ds  B.  Coal  Co,  2  Pennyp.  26. 

Dean*  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  operates  a  steam  railroad 
runninc"  through  the  borough  of  New  Castle. 
Its  road  crosses  at  erade  South  Mill  street, 
diagonally.  The  New  Castle  Electric  Street 
Railway  has  its  rails  longitudinally  on  the 
same  street.  Hence,  the  two  tracks  cross  each 
other  at  grade  on  this  street.  There  are  guard 
gates  at  the  crossing,  under  the  control  of 
the  defendant,  to  be  raised  or  lowered  on  tlie 
approach  of  a  locomotive  to  the  crossing. 
On  the  14th  of  March,  1891,  the  plaintiff,  a 
shoemaker  by  trade,— a  cripple  from  birth, 
in  both  feet, — took  a  seat  in  the  street- car  to 
go  north  through  the  town.  When  the  car 
came  to  a  point"  about  75  feet  from  the  cross- 
ing, a  locomotive  approached,  going  south- 
west ;  the  watchman  lowered  tHe  gates ;  the 
street  car  stopped  ;  the  locomotive  crossed  ; 
the  watchman  raised  the  gates;  the  car 
started,  and,  as  it  reached  the  railroad  track, 
was  struck  by  another  locomotive,  following 
the  one  that  had  passed.  There  is  some  con- 
flict in  the  testimony  as  to  whether  the  gate 
was  wholly  or  partly  closed  at  the  moment 
of  collision.  A  house  obstructs  the  view  of 
the  track  in  the  direction  from  which  the 
locomotive  came,  except  when  quite  near  the 
point  of  crossing.  The  plaintiff,  in  the  col- 
lision, was  thrown  out,  and  seriously  in- 
jured. Under  the  instructions  of  the  court, 
the  verdict  was  for  the  defendant.  There 
was  some  evidence  on  the  part  of  defendant 
22  L.  R.  A. 


that  the  collision  was  wholly  the  result  of 
the  negligence  of  the  street-car  company; 
that  those  in  charge  of  the  car  disregarded 
the  warning  of  the  watchman  and  the  low- 
ering of  the  gate  for  the  second  locomotive 
to  pass.  But  that  the  collision  was  the  re- 
sult of  the  negligence  of  one  or  other  com- 
pany, or  of  the  concurring  negligence  of 
both,  could  not  have  been  doubted,  on  the 
evidence.  The  learned  judge  of  the  court 
below,  on  the  evidence,  properly  instructed 
the  iury  (1)  that,  if  the  collision  was  the 
result  of  negligence  of  both  parties,  each 
was  answerable  to  plaintiff,  and  he  could 
maintain  his  suit  against  either;  (2)  if  the 
collision  was  the  result,  wholly,  of  Uie  neg- 
ligence of  the  street-car  company,  the  de- 
fendant was  not  answerable.  But  the  plain- 
tiff, in  his  several  assi|^nments  of  error, 
complains  of  the  instructions  with  reference 
to  his  duty  as  a  passenger,  under  the  circum- 
stances here  developed.  The  fifth  and  sixth 
assignments,  in  substance,  embrace  this  al- 
leged error.  The  court  instructed  the  jury: 
^'If  Michael  O* Toole,  upon  that  street-car, 
could  have  seen  the  engine,  and  did  not  un- 
dertake to  see  it,  or  did  not  exercise  reason- 
able care  for  the  purpose  of  ascertaining 
whether  they  could  proceed  across  the  rail- 
way track  in  safety,  then  he  would  be  guilty 
of  contributory  negligence ;  and  if,  by  look- 
ing up  the  railroad  at  that  time,  he  could 
have  learned  whether  an  engine  was  or  was 
not  approaching,  and  could  at  that  time  have 
gotten  off  the  car  if  he  discovered  an  engine 
approaching,  and  did  not  do  that,  then  he 
would  be  guilty  of  contributory  negligence, 
and  could  not  recover."  Tlien,  further  on, 
is  this  instruction :  "  But  the  fact  that  safety 
gates  are  erected  does  not  in  any  way  affect 
the  responsibility  or  the  liability  of  the  rail- 
road company  in  the  operation  of  its  railroad, 
or  in  the  management  of  its  trains.  But.  if 
you  conclude  that  the  gates  were  not  lowered, 
that  fact,  of  itself,  is  not  sufficient  to  war- 
rant you  in  finding  a  verdict  for  the  plain- 
tiff. Had  the  plaintiff  been  walking  along 
the  street,  the  fact  that  the  gates  were  not 
lowered  would  not  be  an  invitation  to  him 
to  cross  the  railroad,  in  violation  of  the  rule 
of  law  that  he  shall  stop,  look,  and  listen, 
when  approaching  a  railroad  crossing ;  and 
that  rule  is  not  taken  away  because  the  plain- 
tiff happened  to  be  in  a  street-car  at  the 
time." 

Defendant's  counsel  argues  that  these  are 
mere  excerpts  from  the  charge,  and,  stand- 
ing alone,  do  not  fairly  present  the  instruc- 
tion really  given  to  the  jury ;  that  this  can 
only  be  properly  understooa  when  read  in 
connection  with  what  preceded  and  followed. 
Certainly,  the  charge  must  be  taken  as  a 
whole,  to  arrive  at  the  correct  meaning.  We 
have  carefully  read  it,  in  the  light  of  the 
evidence,  and  are  forced  to  the  conclusion 
the  tendency  was  to  mislead  the  Jury.  We 
find  no  evidence  which  warranted  such  in- 
struction. Negligence  is  the  absence  of  care 
according  to  the  circumstances.  There  was 
evidence  here  from  which  the  jury  might 
have  found  there  was  no  negligence  on  part 
of  defendant,  and  that  the  street-car  company 
was  negligent.    They  might  have  found  the 
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defendant  was  negligent,  and  the  street-car 
•company  was  not.  They  r^ight  have  found 
both  were  negligent.  But  a  careful  search 
for  any  evidence  of  neeMeence,  under  the 
-circumstances,  on  part  or  plaintiff,  has  been 
fruitless.  He  was  a  passenger  of  the  street- 
•car  company,  which  had  contracted  to  carry 
him  safely.  He  had  a  right  to  presume  they 
would  exercise  the  care  required  in  this  un- 
dertaking. When  the  car  approached  the 
•crossing,  it  stopped.  He  was  in  no  danger 
then,  and  had  no  reason  to  apprehend  any. 
When  it  started,  he  had  a  right  to  believe  it 
•did  so  because  the  crossing  was  clear.  Run- 
ning a  distance  of  about  75  feet,  the  collision 
occurred.  In  the  very  few  seconds  which 
were  necessary  to  accomplish  this  distance, 
the  court,  in  substance,  instructs  the  jury 
that  it  was  plaintiff's  duty  to  be  on  the  look'- 
out  to  learn  if  the  railroad  track  could  be 
safely  crossed,  and  ff,  by  so  doing,  he  could 
have  seen  the  approaching  locomotive,  or- 
dinary care  required  him  to  jump  off.  To 
impose  such  a  duty  upon  a  passenger,  under 
these  circumstances,  is  going  much  further 
than  any  court  has  yet  gone.  All  experience 
liaa  demonstrated  that  to  get  off  a  moving  car 
Is  highly  dangerous.  Therefore,  it  is  held 
that  such  an  act  is  negligence  p&r  se,  and  the 
passenger,  if  thereby  injured,  except  in  verj 
rare  cases,  is  guilty  of  contributory  negli- 
gence, and  cannot  recover.  Hence,  here,  if 
the  plaintiff  had  been  on  the  lookout,  and 
bad  seen  the  approaching  locomotive,  or- 
dinary care  did  not  require  he  should  make 
a  danf^erous  jump  to  escape  a  problematical 
collision.  Admit  he  had  some  reason  to  ap- 
prehend danarer  if  he  remained  in  the  car. 
At  the  worst,  this  was  only,  to  him,  a  possi- 
ble danger.  A  careful  man,  ignorant  of  the 
power  of  control  of  the  engineer  over  the  lo- 
comotive, or  of  the  motorman  over  the  elec- 
tric car,  and  knowing  nothing  of  the  rules 
governing  them  in  approaching  the  crossing, 
might  very  well  think  one  or  the  other  would 
«top  before  reaching  it.  He  had  no  right  or 
power  to  control  or  direct  those  in  charge  of 
cither.  He  was  warranted  in  assuming  that 
they  knew  their  business  better  than  a  shoe- 
maker, and  would,  by  proper  care,  avert  the 
possible  collision.  Therefore,  holding  him 
rigidly  to  the  rule  of  ordinary  care,  at  best, 
he  had  a  choice  of  perils :  a  choice  to  be  ex- 
ercised on  the  instant  by  a  man  crippled  in 
both  feet,  and  consequently  a  not  very  agile 
Jumper.  He  had  been  put  in  this  position 
by  no  act  of  his  own,  but  by  the  negligence 
of  one  or  other,  or  both,  of  the  railroad  com- 
panieSb    We  fail  to  see  any  evidence  of  ab- 


sence of  ordinary  care  here,  under  these  cir- 
cumstances. The  instruction,  in  substance 
that  ordinary  care  required  plaintiff  to  per- 
form the  duties  of  conductor  and  motorman ; 
that,  practically,  he  was  to  exercise  the  same 
care  as  if  he  had  been  driving  his  own 
horse,— ** stop, look, and  listen,  "—was  errone- 
ous, and  calculated  to  mislead  the  jury.  It 
would  have  been  but  a  step  further,  and  a 
short  step  at  that,  to  have  directed  the  jury 
to  inquire  whether  plaiotiff  had  not  been 
guilty  of  contributory  negligence  in  taking 
passage  on  a  street- car,  which  he  knew,  in 
its  route,  would  cross  a  steam  railroad  at 
grade.  The  law  imposes  no  such  duty  upon 
the  traveler  by  public  conveyances  laid  down 
in  this  charge.  The  cases  of  Orescent  Twp, 
V.  Anderson,  114  Pa.  648,  60  Am.  Rep.  867, 
and  Dean  v.  Pennsylvania  R.  Co,^  189  Pa. 
614,  6  L.  R.  A.  148,  cited  and  relied  on  by 
api)ellee  as  sustaining  the  instruction  com- 
plained of,  really  recognized  the  opposite 
doctrine.  Both  are  cases  where  the  plain- 
tiffs, when  injured,  were  riding  in  private 
vehicles  driven  by  another,  and  both  were 
injured  by  the  contributory  negligence  of 
the  driver  and  a  third  party,  the  defendant. 
In  both  the  decision  was  put  on  the  ground 
that  the  negligence  of  the  driver  of  the  horse 
was  apparent,  and  he  was,  to  some  extent, 
under  the  direction  or  control  of  the  party 
injured.  There  was  no  attempt,  by  remon- 
strance or  otherwise,  by  the  psfty  injured, 
to  restrain  the  negligent  driver.  The  negli- 
gence of  the  driver  was  not,  in  either  case, 
imputed  to  an  innocent  plaintiff,  but  the 
latter  was  held  to  have  participated  in  the 
negligence  which  caused  the  accident.  Car- 
lisle  V.  Brisbane,  118  Pa.  544,  57  Am.  Rep. 
483,  is  to  the  same  effect;  and  the  decision 
is  expressly  put  on  the  ground  that,  although 
the  conveyance  was  a  private  one,  the  injured 
party  did  not,  to  any  degree,  participate  in 
the  alleged  negligence  of  the  driver.  The 
plaintiff  here  was  a  passenger  in  a  public 
conveyance.  He  conformed  to  the  rules  of 
the  company ;  kept  his  seat,  relying  on  the 
vigilance  and  care  of  those  in  charge  of  the 
car,  as  his  contract  gave  him  the  right  to  do. 
There  was  upon  him  no  duty  of  moving  the 
car  with  caution  at  dangerous  crossings ;  no 
duty  of  watching  for  possible  collisions,  and 
jumping  off  in  apprehension  of  them.  Con- 
sequently the  learned  court  below  erred  in 
its  instructions  embraced  in  plaintiff's  fifth 
and  sixth  assignments  of  error. 

7^  judgment  is  reversed,  and  venire  Jacia$ 
de  novo  awarded. 


WISCONaiN   SUPREME  COURT. 


George  KLEIN,  Respt,, 

V. 

N.  P.  VALERIUS  et  al.,  Appti. 

( Wis ) 

^The  Jnriedietion  of  the  supreme  court 


of  Wisconsin  under  the  constitution 
beings  appellate  only,  except  in  specified 
oases,  a  statute  attempting  to  make  it  the  duty 
of  that  court  to  examine  and  review  the  evidence 
preserved  by  bill  of  exceptions  and  give  Judg- 
ment according  to  the  right  of  the  case  regardless 
of  the  decisions  by  the  court  below  upon  ques- 


NOTS.— We  believe  the  above  decision  to  be  the  I  to  authorize  a  review  of  the  facts  by  the  court  of 
first  on  the  question  of  the  power  of  the  legislatiire  I  last  resort,  although  the  decision  is  analogous  to 
22  L.  R.  A.  89 


See  also  23  L.  R.  A.  68;  32  L.  R.  A.  730;  43  L.  R.  A.  287. 
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tioDfl  of  faot  as  well  as  of  law,  is  uncoDStltu- 
tioual. 

(January  80,  1884.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Circuit  Court  for  Jefferson  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  money  loaned,  and  the  price  of  chattels 
sold  and  delivered  by  plaintiff  to  defendants. 
Aprmed, 

Statement  by  Cassoday*  </. .' 

TJiis  action  was  commenced  November  18, 
1889.  The  complaint  alleges,  in  effect,  that 
the  defendants  have  been  partners  since  June 

I,  1886,  doing  business  at  Watertown ;  that 
between  June  17,  1886,  and  December  6, 
1888,  the  defendants,  at  sundry  and  divers 
times,  borrowed  money  of  the  plaintiff,  and 
purchased  horses  ana  hay  of  him,  which 
money  was  delivered  by  the  plaintiff  to  the 
defendants,  and  which  horses  and  hay  were 
sold  and  delivered  by  the  plaintiff  to  the  de- 
fendants at  their  request,  to  the  amount  of 
$2,377.03,  and  demands  judgment  for  the 
same  with  costs :  that  a  bill  of  particulars 
is  annexed  to  said  complaint,  covering  the 
time  between  the  dates  named,  amounting  to 
$4,277.80,  including  $2,000  cash  loaned  to 
the  defendants  June  17,  1886,  $300  cash  loaned 
to  the  defendants  June  28,  1886,  and  $800 
cash  loaned  to  the  defendants  September  10, 
1886.  The  defendants,  answering  the  com- 
plaint, admitted  the  partnership  of  the  de- 
fendants, and  allege,  in  effect,  that  between 
September  20,  1886,  and  April  1,  1889,  they 
borrowed  of  the  plaintiff  $80,  and  bought  of 
him  one  horse  at  the  agreed  price  of  $125, 
and  also  bought  of  him  16,325  pounds  of  hay 
at  the  agreed  price  of  $8  per  ton ;  but  that 
long  before  the  commencement  of  this  action 
they  repaid  to  the  plaintiff  the  $80  so  bor- 
rowed, and  also  paid  him  in  full  for  said 
horse  and  said  hay ;  and  otherwise  deny  each 
and  every  allegation  contained  in  the  com- 
plaint. The  answer  also  alleged,  by  way  of 
counterclaim,  in  effect,  that  between  Novem- 
ber 1,  1886,  and  April  1,  1889,  the  defend- 
ants, as  such  partners,  sold  and  delivered  to 
the  plaintiff,  at  his  request,  several  pieces 
of  property  mentioned,  and  paid  to  him,  or 
for  his  benefit,  and  at  his  request,  several 
items  of  cash,  amounting  in  the  aggregate  to 
$1,849.55.  That  no  part  thereof  had  been 
paid,  except  $271.28,  and  prayed  judgment 
for  the  balance  of  $1,678.27,  with  a. bill  of 
particulars  annexed  to  said  answer.  That 
thereupon  the  cause  was  referred  to  George 
Grimm,  as  sole  referee,  to  hear,  try,  and  de- 
termine this  action,  and  ,of  the  issues  there- 
}u.  That  said  Grimm  thereupon  took  the 
Requisite  oath,  and,  after  hearing  the  wit- 
nesses, evidence,  and  proofs  of  the  respective 
parties,  and  the  arguments  of  their  respective 
attorneys,  pursuant  to  notice  given,  on  June 

II,  1892,  the  said  referee  made  and  filed  his 
report,  wherein  he  found  as  matters  of  fact, 
in  effect :    (1)  That  from  May  1,  1885,  to  the 


commencement  of  this  action,  the  defendant* 
were  partners,  doing  business  at  Watertown. 
(2)  That  the  monejrs  described  and  charged 
in  the  plaintiff's  bill  of  particulars,  to  wit, 
June  17,  1886,  cosh  loaned  to  defendants, 
$2,000;  June  28,  1886,  cash  loaned  to  de- 
fendante,  $800 ;  and  September  10,  1886.  cash 
loaned  to  defendants,  $800,  —were  loaned  by 
the  plaintiff  to  the  defendants,  and  were  bor- 
rowed by  the  defendants  of  the  plaintiff,  with 
the  mutual  understanding  that  said  suma 
should  be  repaid  at  the  expiration  of  eight 
months.  That  the  plaintiff  so  loaned  to  the 
defendants  said  money  for  the  purpose  of  us- 
ing the  same  in  one  certain  exportation  and 
importation  of  horses  to  be  made  by  the  de- 
fendants in  the  summer  of  1886,  with  the  mu- 
tual understanding  that  the  same  should  be 
repaid  at  the  end  of  the  time  necessary  U> 
complete  sudi  exportation  and  importation, 
which  was  fixed  at  eight^nonths,  and,  in  case 
said  trip  should  be  successful,— that  is  to  say, 
profitable  to  the  defendants, — then  the  plain- 
tiff should  receive  a  horse  for  the  use  of  hia 
money,  and,  if  not  successful,  then  he  should 
receive  nothing  for  its  use.  (3)  That  said 
trip  was  not  successful,  within  the  meaning 
placed  upon  that  word  by  the  parties,  and 
that  the  defendants  sustained  a  heavy  loss,  the 
amount  of  which  the  referee  does  not  deter- 
mine, as  he  deemed  it  immaterial.  (4)  That 
defendants  were  indebted  to  the  plaintiff  in 
the  other  sums  set  out  in  the  plaintiff's  biU 
of  particulars,  with  the  exception  of  the  item 
under  date  of  December  6,  1886,  cash  $300, 
which  he  finds  was  paid  by  the  defendants 
with  the  Farlow  note  of  $400,  and  the  balance 
of  $100  charged  by  defondant-s  against  plain- 
tiff ;  and  with  the  exception  of  the  last  item 
on  the  plaintiff's  bill  of  particulars,  undei 
date  of  December  6,  1886,  one  stallion,  $300, 
which  he  finds  should  be  $275,  and  which  he 
further  finds  was  paid  by  the  defendants  with 
the  Wassow  note  of  $575,  and  the  balance  of 
$800  char£[ed  to  the  plaintiff  by  the  defend- 
ants, making  the  aggregate  sum  owing  the 
plaintiff  bv  the  defendants  $3,677.30.  (5) 
That  the  plaintiff  is  indebted  to  the  defend- 
ants upon  their  counterclaim  In  the  sum  set 
out  in  their  bill  of  particulars,  to  wit,  th^ 
sum  of  $1,849.55,  and  that  the  final  balance 
due  the  plaintiff  from  the  defendants  upoi> 
said  accounts  is  $1,827.75.  And  as  conclu- 
sions of  law  the  referee  found  that  the  plain- 
tiff is  entitled  to  judgment  against  the  de- 
fendants for  the  sum  of  $1,827.75,  with 
interest  thereon  from  May  10,  1887,  at  the 
rate  of  7  per  cent  per  annum.  That  Septem- 
ber 5,  1892,  the  plaintiff  moved  the  court  to 
confirm  said  report,  and  for  judgment  in 
favor  of  the  plaintiff  and  agaii^^t  the  defend- 
ants, in  accordance  with  the  findings  therein  \ 
that  at  the  same  time  the  defendants  moved 
the  court  to  alter  and  modify  said  findings 
of  fact  and  conclusions  of  law ;  and,  after 
hearing  of  said  motions  respectively,  and  the 
arguments  of  counsel  for  the  respective  par- 
ties therein,  and  after  duly  considering  the 
same,  the  court,  on  March  27,  1893,  ordered. 


those  cited  In  the  opinion  in  respect  to  trial  by  jury 
and  the  relatloa  of  law  to  equity  Jurisdiction,  as 
well  as  to  similar  decisions  of  federal  (X)urt8  on 
those  quesdona.  The  statute  involved  in  the 
22  L.  R.  A. 


above  case  Is  noticeable  in  contrast  with  the  legis- 
lation in  other  jurisdictions  for  the  relief  of  over- 
burdened courts  of  last  resorts 
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adjudged,  and  decreed  that  said  report  of  the 
referee  be,  and  the  same  is,  in  all  respects 
confirmed,  and  judgment  for  the  plaintiff 
and  against  the  defendants  is  thereby  ordered 
in  accordance  with  said  report  and  find- 
ings, with  proper  costs  and  disbursements; 
and  thereupon,  and  on  the  same  day,  judg- 
ment was  entered  in  favor  of  the  plaintiff 
and  against  the  defendants  for  the  sum  of 
$2,774.30,  damafl^es  and  costs.  From  that 
judgment  the  defendants  bring  this  appeal. 

Mr.  Harlow  Pease»  for  appellants : 

In  this  state  it  is  quite  immaterial  how  the 
referee  rules  upon  objections  to  testimony,  or 
that  he  fails  to  rule  thereon,  so  long  as  he  takes 
the  testimony. 

Kintfy  v.  Archer,  80  Wis.  201. 

In  disposing  of  the  case,  this  court  con5dders 
all  proper  testimony,  and  rejects  that  which  is 
improper,  and  decides  the  case  without  refer- 
ence to  the  rulings  of  the  referee  or  court,  or 
their  omissions  to  rule,  on  objections  to  testi- 
mony. 

Ibid. 

Mr,  L.  B.  Caswell,  with  Mr,  W.  H. 
RoMrs,  for  respondent: 

The  transaction  was  a  loan  of  money. 

Shoemaker  v.  Etrize,  58  Wis.  116. 

The  transaction,  as  claimed  by  the  defend- 
ants, was  not  a  partnership.  The  plaintiff 
was  to  receive  a  fixed  compensation  for  the  use 
of  his  money,  if  anything. 

2  Qreenl.  Ev.  gp  481,  482;  Pleasants  v. 
Font,  89  U.  8.  22  Wall.  116,  22  L.  ed.  780; 
Loomis  V.  Marshall,  12  Conn.  79,  80  Am.  Dec. 
596;  LaFlex  v.  Burss,  77  Wis.  688;  Rieddmrg 
y.  SehmiU,  71  Wis.  644;  Nieholaus  v.  Thielges, 
60  Wis.  491. 

Cassoday*  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  married  the  mother  of  the 
defendants  in  1868,  when  the  defendants 
were  quite  young.  The  boys  both  left  home 
before  they  were  sixteen  years  of  age,  and 
went  to  work  for  themselves.  After  they  had 
accumulated  a  little  money,  and  as  early  as 
1884,  the  defendants,  or  one  of  them,  went  to 
Europe,  bought  some  horses,  shipped  them 
to  this  country,  and  sold  them.  In  the  spring 
of  1886  they  located  at  Watertown,  and  went 
into  the  business  of  buying  and  selling  both 
imported  and  American  horses,  mostly  for 
breeding  purposes,  but  also  on  commission. 
The  business  of  buying  horses  in  Europe  and 
shipping  them  to  'this  country  and  selling 
them,  by  the  defendants,  appears  to  have 
been  continued  during  the  years  1886,  1887, 
and  1888.  It  is  undisputed  that  the  plaintiff 
from  time  td  time  let  the  defendants  have 
money,  to  be  used  in  such  business.  It 
woula  seem  that  some  of  the  moneys  so  put 
in  by  the  plaintiff  were  by  way  of  a  joint 
venture  for  a  particular  trip,  whereby  he 
was  to  have  a  certain  share  of  the  profits  of 
the  venture.  It  is  conceded  that  the  plaintiff 
let  the  defendants  have,  in  June  and  Septem- 
ber, 1886,  the  three  items  of  cash  mentioned 
in  the  findings,  aggregating  $8,100,  to  be 
used  by  the  defendants  in  buying  horses  in 
Europe,  and  shipping  to  this  country  and 
selling  the  same.  Tne  defendants  contend 
22  L.R  A. 


that  the  plaintiff  so  paid  in  the  amount  named 
in  pursuance  of  an  agreement  or  understand- 
ing that  the  defendants  should  put  about 
$6,000  in  for  the  same  trip ;  and  that,  if  the 
trip  should  turn  out  to  be  successful,  then 
the  plaintiff  should  have  his  money  back, 
and  one  horse  as  his  share  of  the  profits ;  but, 
in  case  the  trip  should  turn  out  to  be  unsuc- 
cessful, and  a'  loss  should  occur,  then  the 
plaintiff  was  to  stand  his  share  of  the  loss 
m  proportion  to  the  respective  amounts  of 
money  invested  in  such  venture,  and  that  the 
same  should  be  deducted  from  the  amount  so 
advanced,  and  the  plaintiff  only  to  be  paid 
the  balance.  On  the  other  hand,  the  plain- 
tiff claims  that  the  amount  of  money  named 
was  loaned  by  the  plaintiff  to  the  defendants ; 
that,  if  the  trip  was  successful,  he  was  to 
receive  one  of  the  horses  for  the  use  of  his 
money,  but  that  the  amount  thereof  was  to  be 
returned  to  him  within  eight  months  in  any 
event,  as  found  by  the  referee.  The  question 
for  determination  is,  whidi  of  these  two 
theories  is  correct?  The  evidence  is  volumi- 
nous and  confiicting.  The  determination  of 
the  question  presented  necessarily  depended 
upon  the  creaibility  of  the  respective  wit- 
nesses. The  plaintiff  appears  to  be  a  German, 
who  speaks  the  English  language  very  im- 
perfectly, if  at  all.  It  appears  also  to  be 
conceded  that  the  referee  was  a  lawyer  of 
ability,  thoroughly  conversant  with  both  the 
German  and  English  languages,  and  person- 
ally acquainted  with  the  parties  dnd  their 
witnesses.  He  possessed  opportuanities  for 
determining  the  credibility  of  the  witnesses, 
and  the  proper  weight  to  be  given  to  their 
testimony,  which,  from  the  very  nature  of 
things,  this  court  cannot  have.  After  full 
and  apparently  very  del  liberate  consideration, 
the  referee's  report  was  wholly  confirmed  by 
the  trial  court.  A  detailed  discussion  of  the 
evidence  v/ould  only  incumber  the  reports 
without  being  of  any  benefit  to  any  one.  It 
is  enough  to  say  that  after  a  very  careful 
examination  and  consideration  of  the  whole 
record  we  have  all  come  to  the  conclusion 
that  the  findings  of  the  referee  are  sustained 
by  the  evidence.  Certainly  we  cannot  say 
that  there  is  such  a  clear  preponderance  of 
the  evidence  against  the  findings  as  would 
justify  a  reversal.  It  is  suggested,  however, 
that  tihe  recent  amendment  to  section  8070, 
Rev.  Stat.,  by  section  2,  chap.  242,  Laws 
1893,  makes  it  the  "duty"  of  this  court  to 
review  **all  questions  of  law  or  fact  presented 
by  the  record  upon  such  appeal  or  writ  of 
error,  **  and  ^'to  examine  and  review  the  evi- 
dence  when  the  same  is  preserved  by  a  bill 
of  exceptions,  and  give  judgment  according 
to  the  right  of  the  cause,  regardless  of  the 
decision  upon  questions  of  fact  or  law  made 
by  the  court  below,  according  to  law  and 
equity."  This  court  has  always  sought  to 
review  **  all  questions  of  law  or  fact"  properly 
presented  for  review  by  the  record  upon  ap- 
peal or  writ  of  error.  It  has,  moreover,  al- 
ways sought  "to  examine  and  review  the 
evidence  when  the  same  is  preserved  bv  a  bill 
of  exceptions,"  in  a  manner  authorizing  and 
calling  for  such  examination  and  review, 
according  to  the  established  rules  of  "law 
and  equity."    Accordingly,  this  court  haf 
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neyer  felt  bound  by  the  findings  of  the  trial 
court  regardless  of  the  weight  of  eyidence, 
in  an  equitable  action,  or  an  action  tried  by 
the  court  without  a  Jury,  or  eyen  the  yer- 
dict  of  a  jury  in  an  equitable  action  upon  a 
feigned  issue,  whenever  the  record  has  prop- 
erly presented  the  question  of  such  weight 
of  eyidence,  "according  to  law  and  equity." 
It  has  been  suggested  tibat  the  portion  of  the 
statute  quoted  was  intended  to  impose  upon 
this  court  the  duty  of  examining  and  review- 
ing all  questions  of  law  or  fact  presented  by 
the  recora  upon  such  appeal  or  writ  of  error, 
and  giving  jud|i:ment  as  a  court  of  original 
juriMiction,  according  to  the  right  or  the 
cause,  regardless  of  the  decision  of  the  trial 
court  upon  questions  of  fact  or  law.  Un- 
doubtedly, within  certain  limits,  the  legis- 
lature have  power  to  regulate  the  practice  of 
this  court ;  but  it  must  be  remembered  that 
this  court,  as  well  as  the  legislature,  gets  its 
Judicial  power  and  jurisdiction  directly  from 
the  constitution.  That  instrument  declares 
that  **  the  judicial  power  of  this  state,  both  as 
to  matters  of  law  and  equity,  shall  be  vested 
in  a  supreme  court,  circuit  courts,  courts 
of  probate,  and  in  justices  of  the  peace." 
Section  2,  art.  7.  It,  moreover,  declares  that 
^the  supreme  court,  except  in  cases  other- 
wise proyided  in  this  constitution,  shall  have 
appellate  jurisdiction  only,  which  shall  be 
coextensiye  with  the  state;  but  in  no  case 
removed  to  the  supreme  court  shall  a  trial  by 
jury  be  allowed.*^  Section  8,  art.  7.  The 
case  at  bar  is  not  one  of  those  otherwise  pro- 
yided for  in  the  constitution,  and  hence  is 
not  within  the  exception  mentioned.  In  fact, 
there  are  but  very  few  cases  which  do  come 
within  that  exception.  The  duties  of  this 
court  are  confined  almost  wholly  to  an  exer- 
cise of  its  appellate  jurisdiction.  The  con- 
stitution provides  that  ''the  right  of  trial  by 
jury  shall  remain  inviolate ;  and  shall  extend 
to  all  cases  at  law."  Section  5,  art.  1.  This 
court  has  uniformly  held  that  this  language 
imports  that  such  right  must  remain  as  it 
existed  when  the  constitution  was  adopted. 
N(yn>al  v.  Bice,  2  Wis.  22 ;  Qaston  v.  Babcock, 
6  Wis.  603;  Mead  y.  Walker,  17  Wis.  190; 
Connecticut  Mut  L,  Ine.  Co.  v.  Cross,  18  Wis. 
109 ;  Crocker  v.  8taie,  60  Wis.  556. 

In  8tate  v.  Cameron,  2  Pinney,  499,  Stow. 
(7/i.  J.,  said:  **The  trial  by  jury,  as  it  ex- 
isted of  old,  is  the  trial  by  jury  secured  by 
our  national  and  state  constitutions.  It  is  not 
granted  by  these  instruments;  it  is  more, — 
ft  is  secured.  It  is  no  American  invention. 
Our  fathers  brought  it  with  them  to  this 
country  more  than  two  centuries  ago,  and  by 
making  it  a  part  of  the  constitution  they 
intended  to  perpetuate  it  for  their  posterity, 
and  neither  legislatures  nor  courts  have  any 
power  to  infringe  even  the  least  of  its  privi- 
leges." That  language  was  quoted  approv- 
ingly by  Ryan.  Ch,  J,,  in  Be  Eldred,  46  Wis. 
653,  and  it  was  again  quoted  in  Jackson  v. 
State,  81  Wis.  181.  The  writ  of  eiTor  men- 
tioned in  the  act  is  to  review  the  record 
properly  made  upon  such  a  trial,  and  the 
constitution  proyides  that  in  actions  at  law 
"writs  of  error  shall  never  be  prohibited  by 
law."  Section  21.  art.  1.  8taU  y.  Byan,  70 
Wis.  688. 
22  L.  R.  A. 


It  has  been  held  that  the  legislature  cannot 
authorize  appeals  to  this  court  in  certain 
cases  from  orders  of  circuit  judges  at  cham- 
bers. Hubbell  y.  McOourt,  44  Wis.  684.  To 
the  same  effect,  State  y.  Brotonell,  80  Wis. 
668. 

In  Oatman  v.  Bond,  15  Wis.  20,  the  writer 
of  this  opinion  attempted  to  sustain  the  ya- 
lidity  of  a  legislative  enactment  which  au- 
thorized, in  a  certain  class  of  equity  cases,  a 
compulsory  reference  to  take  testimony,  and 
gave  a  jury  trial  as  a  matter  of  right,  and  in 
some  respects  changed  the  established  rule  of 
procedure,  the  effect  of  evidence  and  judg- 
ment in  such  cases,  and  provided  that  certain 
matters  not  incorporatea  in  the  bill  of  ex- 
ceptions should  be  considered  by  this  court 
the  same  as  though  they  were  so  incorporated ; 
but  the  court  properly  held  the  enactment  to 
be  a  nullity.  So  a  statute  requiring  eyery 
issue  of  fact  in  an  action  to  foreclose  a  mort- 
gage executed  to  a  corporation  to  be  sub- 
mitted to  a  jury  on  demand  of  either  party 
was  held  to  be  invalid.  Truman  y.  McCcl- 
lum,  20  Wis.  860. 

In  CaUanan  y.  Judd,  23  Wis.  848,  counsel 
sought  to  maintain  the  validity  of  a  legisla- 
tive enactment  requiring  foreclosure  cases, 
unless  otherwise  stipulated  by  the  parties,  to 
be  tried  by  a  jury,  and  giving  the  verdict 
the  same  force  and  effect  as  In  actions  at 
common  law,  but  the  act  was  held  to  be  in- 
yalid,  for  the  reason  that  the  determination 
of  questions  of  fact  in  such  cases  must  remain 
as  at  the  time  of  the  adoption  of  the  consti- 
tution. 

In  Deerjf  y.  Meaintock,  81  Wis.  195.  it 
was  held  that  under  the  provisions  of  our 
state  constitution,  cited,  the  legislature  can- 
not take  anything  from  the  original  or  pri- 
mary jurisdiction  of  equity,  and  give  it  to 
the  law,  or  the  reverse. 

It  may  be  added  that  much  less  can  the 
legislature  take  anything  from  the  original 
jurisdiction  of  the  circuit  courts  and  give  the 
same  to  this  court  in  cases  in  which  it  has 
only  appellate  jurisdiction.  We  must  hold 
that,  in  so  far  as  section  2.  chapter  242.  Laws 
1898,  has  attempted  to  give  this  court  orig- 
inal jurisdiction  in  cases  in  which,  under 
the  constitution,  it  only  has  appellate  juris- 
diction, the  same  is  null  and  void.  This 
leaves  the  statute  on  that  subject  essentially 
the  same  as  it  was  in  Rev.  Stat.,  §  8070. 
Counsel  contends  that  upon  the  findings  of 
fact  the  referee  and  trial  court  improperly 
allowed  interest  upon  the  balance  due  the 
plaintiff  upon  the  accounts  between  the  par- 
ties. But  the  referee  found.  In  effect,  that 
the  $8,100  was  loaned  to  the  defendants  with 
the  mutual  understanding  between  the  par- 
ties, had  in  June,  1886,  that  the  moneys  so 
loaned  **  should  be  repaid  at  the  expiration  of 
eight  months."  It  therefore  became  due  at 
the  end  of  the  eight  months,  and  would  draw 
interest  thereafter  without  any  agreement. 
Besides,  it  appears  from  the  defenoants'  bill 
of  particulars  that  the  amount  was  not  very 
materially  reduced  by  payments  until  long 
after  the  expiration  of  the  eight  months.  We 
find  no  error  in  the  record. 

Thejudgm/ent  of  the  Circuit  Court  is  s^fflrmsd. 
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A.  H.  PORTER,  Appt., 

u. 

F.  M.  TULL,  Betpt. 

(6  Wash.  408.) 

▲  teiuuitof  a  portion  of  a  bwUiUng  may 
recoTor  back  rent  pala  lu  advance  In  ac- 
oordanoe  with  the  lease  upon  the  total  destruo- 
tlon  of  the  building  by  lire. 

(May  24, 1808.) 

APPEAL  by  plaintiff  from  a  Jud^nnent  of 
the  Superior  Court  for  Spokane  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  back  the  unearned  portion  of  an  ad- 
vanced payment  for  rent  of  buildings  which 
were  deslroyed  by  fire.    Eeverted. 


The  facts  are  stated  in  the  opinion. 

Messrs.  Nash  Ai  Nash,  for  appellant: 

A  lease  of  land  with  buildings  thereon,  made 
in  the  country,  holds  the  tenant  to  the  Pay- 
ment of  rent  notwithstanding  destruction  of  the 
premises  during  the  term,  because  the  land  is 
the  principal  and  the  buildings  the  mere  inci- 
dents and  not  the  main  thing  upon  which  tho 
parties  predicated  their  agreement  for  a  lease. 
But  a  different  construction  must  be  placed 
upon  leases  made  in  the  country  from  those 
made  in  the  city. 

Doe  V.  Burt,  1  T.  R.  708;  Stoekwell  v.  Hunt- 
er, 11  Met.  448.  45  Am.  Dec.  220. 

In  cities  the  build  iog  becomes  the  principal 
and  the  land  the  incident. 

A  destruction  of  the  building  reaches  to  the 
subject-matter  of  the  lease,  or  the  thing  that 


Koim.—Riohts  and  UabWtiesqf  tenant  on  destruC" 
tion  of  leased  buwUng. 

RUM  of  possession  of  rooms, 

A  tenant  of  rooms  In  a  building  destroyed  by  fire 
baa  no  right  of  poflseeslon  in  a  building  erected  by 
the  lessor  on  the  same  property,  unless  under  some 
covenant  In  t  be  lease.  Btockwell  v.  H  unter,  11  Mett 
448, 4fi  Am.  Dec.  220:  Kerr  v.  Merchants  Exchange 
Go.  8  Ed  V.  Ch.  31&,  6  L.  ed.  1178. 

And  he  cannot  retain  poasession  by  roofing  base- 
ment walla.    Wlnton  v.  Ck>mi8h,  6  Ohio,  477. 

Nor  by  moving  another  building  on  the  lot. 
Harrington  v.  Watson.  11  Or.  143,  60  Am.  Bep.  46S. 

And  where  the  question  was  one  of  repair,  it  was 
held  that  the  tenant  of  a  room  had  no  right  to  have 
Abulldmg  replaced  by  the  landlord  in  the  absence 
of  contracts  Boupev.  Genin.46  N.Y.  119,0  Am. 
Bep.  47. 

So  a  lease  of'  a  '^messuage  tenement  and  premises 

known  /m  house  No.  488  on  ^  in  city  of ^,**  is 

construed  not  to  include  the  ground,  and  the  tenant 
hss  no  Interest  in  one  rebuilt  by  lessor,  especially 
where  the  lease  required  the  tenant  to  rebuild  in 
easeofilxe.    Schmidt  v.  PeUt,lMcArth.  179. 

'  Possession  of  buUdina, 

A  tenant  of  houses  cannot  recover  in  ejectment 
when  such  houses  buroed  down  and  the  landlord 
rebuilt  but  was  under  no  obligation  to  rebuild. 
Ainsley  v.  Kutter,  I T.  R.  812,  note. 

But  a  lease  of  a  building  is  not  avoided  by  the  de- 
struction of  the  same  under  N.  T.  Laws  1860,  chap. 
845.  providing  for  a  surrender,  where  no  surrender 
is  made  and  on  rebuilding  the  tenant  may  retain 
poasesBion.   Smith  v.  Kerr,  108  N.  Y.  8L 

Continuance  of  rent  for  apartments  and  rooms. 

The  main  case  seems  to  be  one  of  first  impression 
as  to  the  right  of  a  tenant  to  recover  back  rent 
paid  in  advance  for  apartments,  but  somewhat  sim- 
ilar decisions  as  to  buildings  were  made  in  Cross  v. 
Button  and  Smith  v.  Famwortb,  infra,  and  m  nu- 
merous cases  it  has  been  held  that  a  lessee  of  aparu 
ments  is  not  liable  for  rent  after  destruction  of  the 
building,  without  fault  on  hia  part  Parker  v. 
Gibbins,  1 Q.  a  4S1, 1  Gale  &  D.  10, 5  Jur.  1086;  McMtt- 
lan  V.  Solomon,  42  Ala.  866,  94  Am.  Dec.  664;  Graves 
V.  Berdan,  X9  Barb.  109, 26  N.  Y.  498;  Shawmut  Nat 
Bank  v.  Boston,  118  Mass.  125;  Womack  v.  Mo- 
Quarry,  28  Ind.  ion,  92  Am.  Dec.  806:  Austin  v.  Field, 
7  Abb.  Pr.  N.  S.  29;  AInsworth  v.  Bitt  88  Cal.  89. 

In  ChamberUin  v.  Godfrey,  60  Ala.  68U,  and  Buer- 
ger V.  Bond,  infra,  it  was  held  that  the  destruction 
of  a  building  dissolves  a  tenancy  as  to  a  lease  of  a 
room,  but  this  was  not  involved  Id  the  case. 

Where  the  destruction  was  not  irreparable,  the 
W  L.  R.  A. 

See  Also  30  L.  R.  A.  716;  36  L.  R.  A.  424; 


lease  was  not  terminated.  Oonneotlcut  Mut  L. 
Ins.  Go.  V.  United  States,  21  Ct  01. 196;  Smith  v.  Mo- 
Lean,  128111.  210. 

And  the  tenant  of  first  floor  and  basement  is  not 
released  from  rent  by  the  destruction  of  the  rest 
of  a  four-story  building  above  his  floor  except  the 
walls,  where  the  landlord  used  diligence  in  restor. 
iDg,    Nonotuck  Silk  Co.  v.  Shay,  87  111.  App.  542. 

And  a  tenant  of  an  apartment  was  not  re- 
leased where  the  landlord  rebuilt  in  seven  months 
under  11  Geo.  II.  chap.  19,  authorizing  landlord  to 
recover  satisfaction  for  lands  held  or  occupied,  as 
this  means  power  to  occupy  as  far  as  the  landlord 
is  concerned.  Izon  v.  Gorton,  6  Blng.  N.  0.  601, 2 
Am.  80,  7  Scott  687,  8  Jur.  068. 

The  lessee  of  one  room  has  no  interest  in  the 
building  after  its  destruction  by  fire,  and  it  is  no 
eviction  to  re-enter  by  the  landlord  to  rebuild. 
Alexander  v.  Dorsey,  12  Ga.  12, 66  Am.  Dec.  448. 

'This  action  was  on  a  note  for  rent  The  defense 
was  eviction,  and  judgment  was  for  lessor.  The 
court  does  not  discuss  the  question  of  abate- 
ment failure  of  consideration,  which  seems  not 
to  have  been  raised  but  simply  puts  the  decision 
on  the  above  ground,  and  no  authority  is  dted 
except  on  the  ground  of  right  to  re-enter. 

The  tenant  of  a  room  was  held  liable  for  rent 
under  Ga.  Rev.  Code,  •  2267.  providing  that  the  de- 
struction of  rented  premises  by  fire  shall  not  abata 
the  rent    Pope  v.  Garrard,  89  Ga.  471. 

And  Helbum  v.  Mofford,  7  Bush,  109,  holds  that 
a  tenant  of  an  apartment  was  liable  on  his  cove- 
nant to  pay  rent  after  destruction  of  the  premises. 
The  court  does  not  discuss  the  distinction  gener- 
ally made  as  to  rooms,  but  bases  the  decision  on  a 
dictum  of  Redding  v.  Hall,  infra. 

So  MarshaU  v.  Schofleld.  47  L.  T.  K.  S.408, 81  Week. 
Rep.  184,  holds  that  a  leasee  of  a  room  with  steam 
power  is  liable  for  rent  although  the  building  was 
burned.  The  tenant  did  not  tile  a  counterclaim 
against  the  plaintiff  for  failure  to  furnish  power 
and  the  court  did  not  discuss  the  question  as  to 
rooms. 

A  lessee  of  three  rooms  and  a  piece  of  land  mt^ 
surrender  all  on  destruction  of  building  by  fire* 
else  he  will  be  liable  on  his  ooveoant  to  pay  rent 
^'solong  as  I  shall  be  permitted  to  occupy  the 
premises."   WiUard  v.  Tillman,  19  Wend.  868. 

Continuance  of  rent  for  buHdina. 
At  common  law  a  lessee  of  premises  Is  liable  on 
his  covenant  to  pay  rent  notwithstanding  the  de- 
struction of  the  leased  building  without  fault  of 
lessee,  in  the  absence  of  stipulation  exonerating 
him.  Phillips  v.  Epp,  9  Lane.  L.  Bev.  197, 6  Kulp, 
406;  Lanpner  v.  Glenn.  87  Minn.  4;  Hallett  v.  Wylie, 
8  Johns.  44,  3  Am.  Dec.  457;  Linn  v.  Roas,  10  Obi<^ 
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Mat, 


iimRt  be  regftrded  as  the  consideratioii  of  the 
agreement  to  pay  rent 

Coogan  v.  Parker,  23  8.  C.  N.  8.  356,  16 
Am.  Rep.  674. 

At  common  ]aw  it  is  held  that  tf  the  leased 
properly  be  destroyed  by  the  act  of  God,  so  as 
to  be  iucapable  of  any  beneficial  use  or  enjoy- 
ment to  the  tenant,  the  rent  should  be  appor- 
tioned. 

Rolle,  Abr.  336;  Graves  y.  Berdan,  36  N.  T. 
498;  Wliitaker  v.  Hawley,  26  Kan.  676,  37 
Am.  Rep.  277;  Ainswortli  v.  RiU,  88  Cal.  89; 
Womaek  v.  McQuarry,  28  Ind.  103.  92  Am. 
Pec.  806:  McMiOan  v.  Solomon,  42  Ala.  862, 
94  Am.  Dec.  654. 

Where  after  destruction  of  buildings  by  Are 
the  teoant  of  the  property  has  endeayored  to 
exert  his  title  and  dominion  oyer  the  burned 
district,  and  has  so\ight  to  keep  the  landlord 
off  the  premises,  the  leading  case  in  Winton  r. 


Cornish,  5  Ohio,  477,  holds  that  after  the  Are 
the  tenant  no  longer  has  any  legal  interest  in 
the  soil. 

See  also  Kerr  y.  Merchants  Exchange  Co, 
8  Edw.  Ch.  815,  6  L.  ed.  672;  Shavmut  Nat. 
Bank  y.  Boston,  118  Mass.  125:  StoekteeU  t. 
Hunter,  11  Met.  456,  46  Am.  Dec.  230. 

When  the  use  of  the  premises  is  entirely  lost 
to  the  tenant  and  destroyed,  it  is  reasonable 
that  the  rent  should  be  abated,  because  tixt 
title  to  the  rent  is  founded  upon  the  presump- 
tion that  the  tenant  can  enjoy  the  demised 
premises  during  the  term. 

Comyn,  Land.  &  T.  218;  Gilbert,  Rents,  183. 

The  doctrine  that  the  tenant  shall  pay  rent 
although  the  premises  be  destroyed  during  the 
term  has  no  foundation  in  natural  justice,  and 
the  reasons  for  Its  existence,  if  it  eyer  had  any, 
haye  disappeared  with  the  changed  conditions 
of  society. 


412, 88  Am.  Bee  95;  Rosb  y.  Overton.  8  Call  (Ya.) 
809, 2  Am.  Dec.  562;  Stafford  ▼.  Staunton,  88  Ga. 
298;  Warren  y.  Warner,  75  Ala.  188.  51  Am.  Bop. 
446;  CowellY.  Lnmley.  89  Gal.  161.2  Am.  Rep.  490: 
Fowler  ▼.  Bott,  6  Mass.  63:  Belfour  y.  Weston,  1 
T.  B.  810;  Monk  y.  Cooper,  Ld.  Baym.  1477,  2 
Strange .  768:  Gibson  t.  Perry,  20  Mo.  245:  Fowler 
y.  Payne.  4»  Miss.  82;  Jemiaon  v.  MoDaniel,  25  Miss. 
83;  Wagner  v.  White,  4  Harr.  ft  J.  665:  White  v. 
Molyneux.  2  Ga.  124;  Buerger  y.  Bond,  25  Ark.  411; 
Dayls  V.  Smith,  15  Mo.  464. 

And  the  same  was  held  in  Bigelow  y.  Oallamore, 
6  Cosh.  281;  Cook  v.  Anderson,  85  Ala.  00:  Coogan  y. 
Parker,  2S.  C.  N.  S.  271, 16  Am.  Bep.  660;  Diamond 
y.  Harris,  88  Tex.  684;  Fisher  v.  Milliken,  8  Pa.  Ul, 
40  Am.  Dea  407;  Etedding  y.  Hall,  1  Bibb,  686; 
Prootor  y.  Keith,  12  B.  Mon.  262;  Harrtaon  v.  Miuv 
rell,  5  T.  a  Mon.  860;  Stow  y.  RusBell,  86  DL  18;  and 
Paradlne  t.  Jones,  Aleyn,  27,-- but  was  not  the 
queetloD  Involved  In  those  cases. 

And  a  tenant  Is  liahle  on  his  oovenan  t  to  pay  rent 
where  the  building  Is  destroyed  by  fire,  although 
the  lessor  has  obtained  iosurance  money  on  the 
building.  Leeds  v.  Cheetham,  1  Sim.  140;  Buasman 
V.  Ghineter,  72  Pa.  285;  Lofft  v.  Dennis,  1  EL&  El. 
471728  L.  J.  Q.  a  168. 5  Jur.  N.  &  787;  Magaw  v.  Lam- 
bert.8Pa.444. 

And  a  guarantor  of  lessee  of  lot  with  buildings  is 
not  released  from  payment  of  rent  wb«re  the 
building?  are  destroyed  by  fire,  nor  for  past 
rent  by  surrender  by  leasee  of  lease  in  oonsidera* 
tion  of  release  by  lessor  of  future  rent,  nor  by 
lessor^s  obtaining  full  insurance  and  not  rebuild- 
ing.   Kingsbury  v.Westfall,  61  N.Y.  866. 

But  Brown  v.  QiiJlter.«  AmbL  610.  2  Eden,  210, 
holds  that  the  liability  ceases  in  case  the  lessor  ob- 
tains the  insurance  money;  but  in  this  case  the 
landlord  took  possession. 

The  same  doctriDe  was  annouDoed  In  Magaw  v. 
Lambert,  supra,  to  the  effect  if  the  landlord  ob- 
tained insurance  and  took  possession  the  lease 
would  be  at  an  end. 

So  where  the  lease  required  the  landlord  to  rebuild 
or  give  the  insurance  to  the  lessee  and  the  landlord 
retained  the  Insurance  and  possession  of  the  prem- 
ises, the  liability  of  the  tenant  ceased  on  the  de- 
struction of  the  building.  Boyer  y.  Dickson,  7 
Phila.190. 

And  a  tenant  of  building  and  contents  Is  not 
liable  for  rent  after  the  destruction  of  the  building 
where  he  was  required  to  insure  for  the  benefit  of 
the  lessor,  as  this  provision  of  the  contract  pro- 
vides for  the  possibility  of  fire.  Whltaker  v.  Haw- 
ley,  26  Kan.  675«  87  Am.  Bep.  277. 

And  under  N.  J.  Bev..  &tt,  1 28,  providing  rent 
shall  cease  where  building  on  leased  premises  Is 
22L.R.  A. 


destroyed  by  flr«  without  fault  of  lessee,  and  laud- 
lord  falls  to  rebuild,  a  tenant  is  liable  for  rent 
where  a  bam  was  burned  through  his  fault.  Dorr 
y.  Harkneas,  40  N.  J.  L.  671, 60  Am.  Bep.  666.  See 
also  Ely  v.  Ely,  infra. 

And  a  tenant  is  liable  on  his  covenant  to  pay  rent, 
on  the  destruction  of  the  building  by  lire,  although 
the  lease  may  provide  that  be  is  not  to  repair  In 
case  of  fire.  Hare  v.  Groves,  8  Anstr.  687:  Holts- 
apffel  V.  Baker,  18  Yes.  Jr.  118:  Beaon  v.  Farlsh,  4 
Gal.  888. 

Bent  eeasino  by  terms  of  leoss. 

A  tenant  is  not  liable  for  rent  after  the  destmo- 
tion  of  the  premises,  where  such  a  provision  is 
made  in  the  lease.  Patterson  v.  Ackersoo,  lEdw. 
Ch.  06,  6  L.  ed.  78;  Bich  y.  Smith,  121  Mass.  888; 
Buschman  v.  Wilson,  20  Md.  568. 

Or  where  such  a  clause  is  omitted  from  the  lease 
by  mistake.  Wood  y.  Hubbell,  10  K.- Y.  470;  Gates 
V.  Green.  4  Paige,  866, 8  L.  ed.  468, 27  Am.  Dec  68. 

And  where  some  of  the  buildings  burned,  the 
tenant  may  have  the  rent  apportioned,  where  such 
a  provision  was  In  the  lease.  Allen  v.  Culver,  3 
Denlo,  204;  Bennett  v.  Ireland,  BL  Bl.  ft  EL  886,  2B 
L.  J.  Q.  B.  48,  4  Jur.  N.  8.  U04. 

This  may  also  be  done  under  Louisiana  Civ.  Code, 
•  2607;  Penn  v.  Kearny,  21  La.  Ann.  21. 

A  lessee  who  gave  a  note  for  the  privilege  of  sur- 
rendering a  lease  which  provided  for  an  abatement 
of  the  rent  if  the  premises  should  be  burned.  Is 
not  entitled  to  an  abatement  for  burning  after  the 
surrender,  and  before  the  note  matured.  Brooks 
V.  Cutter,  110  Mass.  182. 

A  lease  providing  for  a  deduction  in  the  rent  in 
case  of  destruction  by  Are,  is  not  a  covenant  to 
refund  rent  paid  in  advance.  Cross  y.  Button,  4 
Wis.  468.  I 

So  a  tenant  paying  rent  after  the  building  has 
burned  cannot  recover  it  back  where  it  is  a  volun- 
tary payment  and  there  is  no  claim  of  mistake. 
Began  v.  Baldwin,  126  Mass.  485. 

If  the  building  is  destroyed  by  fire  before  the 
term  oommenoes,  the  tenant  is  not  liable  for  rent 
Wood  y.  Hubbell,  6  Barb.  601. 

And  a  landlord  is  liable  to  the  tenant  for  repairs 
made  by  the  tenant  in  advance  on  a  contract  to 
credit  such  repairs  on  the  rent,  where  the  premises 
are  burned  before  the  term.  Smith  y.  Famworth. 
6  Hun,  608. 

A  lessee  of  warehouse  with  privilege  of  purchase 
cannot  be  compelled  to  take  the  property,  where 
the  building  Is  destroyed  before  the  expiration  of 
the  time  for  completion  of  the  contract.  Powell 
y.  Dayton,  S.ft  G.  B.  Co.  12  Or.  488. 

Bent  ceasing  by  lease.  Philadelphia  Trust,  S.  0. 
ft  Ins.  Co.  V.  Purves,  infrom 
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Gaiei  t.  Grun,  4  P&ige,  855,  8  L.  ed.  468, 
27  Am.  Dec.  68;  Sayward  v.  Carlson,  1  Wash. 
29. 

Any  estate  less  than  a  freehold  is  called  by 
writers  on  real  property  a  chattel  interest  in 
lands,  and  the  tenant  the  quasi  bailee  of  the 
remanderman  or  reversioner. 

His  interest  has  more  of  the  characteristics 
of  bailments  than  of  a  freehold  estate  in  real 
property. 

Tiedeman,  Real  Prop.  §  171;  Washb.  Real 
Prop.  §  485: 1  Cruise,  Dig.  224. 

Mesirs.  Jones,  Belt  A  Qiiinn,  for  re- 
spondent: 

The  only  case  which  we  have  been  able  to 
find  in  which  a  suit  bad  been  brought  to  re- 
cover back  rent  paid  in  advance,  is  the  case  of 
Ward  V.  Bull,  1  Fla.  27t  In  that  case  the 
lent  was  payable  yearly  in  advance.  The  ten- 
ant paid  the  rent  when  due.    Subsequently 


the  buildings  were  destroyed  by  fire.  The 
landlord  rebuilt  them,  and  on  the  completion 
leased  them  to  a  third  party,  and  refused  to 
let  the  original  lessee  into  possession.  He  sued 
to  recover  back  a  proportionate  amount  of  the 
rent  for  so  much  of  the  term  as  run  subse- 
quent to  the  time  when  the  landlord  made  the 
lease  to  the  third  party;  and  the  court  held 
that  he  was  entitled  to  recover,  not  because  the 
landlord  had  contracted  to  re-pay  him  any- 
thing, but  because  the  laodlonl  had  been 
guilty  of  a  wrong.  But  the  court  in  that 
case  would  not  listen  to  any  claim  for  repay- 
ment of  any  part  of  the  rent  that  accrued 
prior  to  the  wrongful  act  of  the  landlord. 

Dunbar*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  the  recovery  of  lease 
money   paid   in  advance,    according  to  the 


AJtHsUmefiit  of  rmit  by  mwrender  of  premiBes, 

A  tenant  not  surrendering  poflsession  of  the 
premises  where  the  buildlDgs  are  deetroved  during 
the  term,  is  liable  on  bis  covenant  to  pay  rent. 
Baker  v.  HoltpEaflel,  4  Taunt.  4fi. 

And  is  00  liable  under  a  parol  lease.  Voluntine 
V.  Godfrey,  9  Vt.  188. 

And  a  tenant  is  liable  for  reasonable  rent  for  re- 
taining poflsoBslon  some  time  after  the  fire,  where 
the  lease  provided  **rent  shall  oease  on  destruction 
byflre.**   Wallace  v.  Ooe,  18 N.  Y.  8.  R.  546. 

And  the  liability  for  rent  on  an  appeal  bond 
pending  suit  for  poflsesslon  still  continues,  notwith- 
standing the  destruction  of  the  building  by  fire. 
Davis  V.  Alden«  2  Gray,  800. 

And  the  tenant  cannot  recover  back  rent  paid  in 
advance  where  he  does  not  surrender,  although 
lessor  covenants  in  case  of  fire  to  refund  so  much 
for  the  unexpired  term.  Chamberlain  v.  Godfrey, 
80Ahi.68Q. 

Under  Minn.  Laws  1888,  •  1,  chap.  100,  authorizing 
an  abatement  of  rent,  where  buildings  are  de- 
stroyed, a  surrender  must  be  made.  Boaoh  v.  Pet- 
erson, il  Minn.  291. 

So  under  Ohio  Bev.  Stat,  1 4113,  which  ira  similar 
statute.  Gay  v.  Davey,  47  Ohio  SL  886, 24  Ohio  L. 
J.  819. 

The  same  was  held  in  Boston  Block  Go.  v.  BufBng- 
ton,  80  Mian.  386,  but  was  not  the  point  involved  In 
the  case. 

And  this  was  held  under  The  NewTork  Act  of  1800 
authorizing  a  surrender  but  was  not  the  question  In- 
▼olyed.  Danzlger  v.  Falkeoberg,  46  N.  Y.  B.  B.  831; 
Pearson  v.  GlUotte,  15  N.  Y.  S.  B.  805. 

And  under  this  act  the  tenant  should  have  a  rea- 
sonable time  to  remove.  Zimmer  v.  Black,  87  N. 
Y.  S.  B.  812;  Bassett  v.  Dean,  84  Hun.  250. 

And  be  is  discharged  from  further  rent  on  such 
surrender.  New  York  Beal  Estate  &  Bldg.  Imp. 
Co.  V.  Motley,  8  Misc.  282. 

But  keeping  the  goods  for  sale  on  the  premises, 
under  a  now  contract  with  the  lessor, will  not  defeat 
a  surrender  made  under  this  statute.  Kelly  v.  Par- 
tridge, 4  Misc.  205. 

And  lessee  is  not  liable  for  further  rent  even  If 
he  did  not  surrender,  where  the  lessor  fails  to  re- 
place the  leased  building  and  the  lease  provides, 
*' lessee  may  at  his  option  terminate  this  lease  and 
shall  no  longer  be  Uable  for  rent  thereunder,**  if 
lessor  falls  to  rebuild  the  premises  destroyed.  Phil- 
adelphia Trust,  S.  D.  &  Ins.  Co.  v.  Purves  (Pa.)  May 
7,1888. 

And  lessee  holding  over  is  not  liable  for  rent 
after  the  building  is  destroyed,  where  the  new 
ease  was  void  because  not  signed  as  required  by 
22  L.  a  A. 


law.   Chesebrough  v.  Plngree,  1  L.  B.  A.  620,  78 
Mich.  488. 

The  liability  of  the  tenant  for  rent  ceases  where 
landlord  re-enters,  rebuilds  and  leases  to  others, 
and  the  former  tenant  may  recover  back  rent  paid 
In  advance.    Ward  v.  Bull,  1  Fla.  811. 

So  if  the  landlord  puUs  down  a  party  wall  ren- 
dering the  leased  premises  untenantable,  the  lease 
will  be  avoided  under  La.  Code,  •  2067.  Ooleman.v. 
Halght,  14  La.  Ann.  570. 

And  re-entry  by  landlord,  will  suspend  rent* 
Hoeveler  v.  Fleming,  01  Pa.  822. 

But  not  if  tenant  retains  possession  with  some 
goods  during  the  time  of  rebuUding  by  landlord* 
Townsend  v.  Hendrickson,  5  W.  N.  a  4991 

Surrender.  See  Wllliard  v.  Tillman,  10  Wend.  860; 
Smith  V.  Kerr,  106  N.  Y.  8L  Bee  also  Statutes,  in- 
fra. 

lAaJbUity  of  tenant  to  rOmttd. 

A  tenant  is  not  liable  to  rebuild  structures  de» 
stroyed  during  the  term  without  his  fault,  where 
the  lease  provides  merely  for  a  surrender  of  the 
said  premises  but  makes  no  provision  for  repair. 
Warner  v.  Hltoblns,  5  Barb.  666;  Maggort  v.  Hans- 
barger,  8  Leigh,  586. 

Or  to  deliver  in  the  same  condition  wear  and  tear 
excepted.  Warren  v.  Wagner,  75  Ala.  188,  51  Am. 
Bep.446;  MlUer  v.  Morris,  55  Tex.  412,  40  Am.  Bep, 
814;  Levey  v.  Dyess,  51  Miss.  501. 

So  under  a  similar  lease  having  a  clause  ^nina  void- 
able casualty  excepted.**  Kelly  v.  Duffy  (Pa.)  Oct^ 
81, 1887;  Howeth  v.  Anderson,  26  Tex.  567,  78  Am. 
Dec.  688. 

And  the  same  is  true  even  where  there  is  a  cove- 
nant to  keep  in  repair  and  yield  up  the  same  in 
Uke  condition  but  with  an  exception  as  to  damages 
by  the  "elements**  and  the  buildings  are  burned. 
Van  Wormer  v.  Crane,  51  Mich.  363,  47  Am.  Bep.  582. 

And  even  where  under  a  similar  covenant  the 
exception  was  only  for  **natural  wear  and  tear  and 
fire,**  and  the  buHdlng  fell  down  from  its  own  de- 
fective construction  the  tenant  was  not  required 
to  rebuild.   Hess  v.  Newcomer.  7  Md.  825. 

So  it  was  held  that  a  tenant  will  not  have  to  re- 
build on  a  covenant  to  repair  and  maintain,  where 
the  house  had  to  be  pulled  down  because  it  is  con- 
demned as  dangerous  in  consequence  of  its  inher- 
ent defects  caused  by  rotting  of  foundations.  Lis- 
ter V.  Lane,  C.  A.  [1803]  2  Q.  B.  212. 

This  is  based  on  the  doctrine  that  the  age  and 
condition  of  a  house  when  the  tenancy  begins  is  to 
be  considered  in  construing  such  covenants. 

But  the  general  rule  is  that  a  covenant  to  repair 
requires  a  lessee  to  rebuild  in  case  the  premises 
leased  are  destroyed  or  burned.  Bullock  v.  Dom- 
mett,  6  T.  B.  6G0;  Hoy  v.  Holt,  01  Pa.  88, 86  Am.  Bepb 
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terms  of  the  lease.  The  respondent,  F.  M. 
Tull,  tbe  owner  and  lessor  of  the  leased 
premises,  rented  and  leased  to  A.  H.  Porter 
and  C.  F.  Jackson  certain  rooms  and  portions 
of  tbe  buildine  known  as  the  "Tull  Block,"  in 
tbe  city  of  Spokane.  Tbe  lessees  paid  the 
stipulated  rent,  according  to  the  terms  of  the 


lease,  monthly,  in  advance,  including  the 
month  of  August,  1889.  On  the  4th  day  of 
August,  1889,  the  building  was  destroyed  by 
fire,  and  Porter,  for  himself,  and  as  the  as- 
signee of  Jackson,  brings  this  action  to  recover 
from  Tull  the  money  paid  in  advance  for  tbe 
remainder  of  tbe  month  of  August,  1889.    ll 


808;  David  v.  Byan,  47  Iowa,  M2;  Compton  v.  Allen, 
Styles,  182:  Poole  v.  Archer,  2  Show.  401;  Earl  of 
Gbesterfleld  v.  Duke  of  Bolton,  %  Oomyns  Rep.  (B7. 

And  tbe  same  was  held  under  a  covenant  **to  re- 
pair and  deliver.up.**   Nave  v.  Berry.  22  Ala.  888. 

And  tbe  same  was  held  under  a  siinllar  covenant 
wbere  the  boose  burned  down,  after  tbe  term,  but 
before  tbe  tenant  had  surrendered.  Dlgby  v.  At- 
kinson, 4  Oampb.  27S. 

A  lessee's  covenant  no  keep  tbe  buadlngs  and 
fences  in  good  repair,  except  natural  wear  and 
tear"  binds  him  to  rebufld  In  case  of  accidental  de- 
struction by  fire  or  otherwise.  Mcintosh  v.  lx>wn« 
48  Barb.  600. 

8o  in  a  covenant  to  keep  premises  In  repatar  and 
at  the  termination  of  tbe  lease  to  return  the  said 
house  in  as  arood  condition  and  repair  **as  it  was  in 
wben  tbe  lease  was  made,**  even  if  tbe  tenant  Is  a 
corporation.  Abby  v.  BlUups,  86  Miss.  680, 78  Am. 
Dec.  14a. 

And  tbe  same  was  held  under  a  slmflar  covenant 
oontalnlnir  also  tbe  words  '"reasonable  wear  and 
tear  excepted.**   Phillips  v.  Stevens,  16  Mass.  288. 

So  wbere  tbe  covenant  was  to  keep  a  bridge  in 
repair  and  it  was  destroyed  by  a  flood  or  cyclone. 
Brecknock  ft  A.  Canal  Navigation  v.  Pritchard,  6 
T.  B.  7fiO;  Oentral  Trust  Go.  v.  Wabasb,  St.  L.  ft  P. 
B.  Go.  81  Fed.  Bep.  440. 

So  wbere  tbe  lease  required  a  tenant  to  rebuild 
and  the  lessee  insured  and  collected  tbe  money 
wben  tbe  building  burned  but  failed  to  replace  it. 
Hayes  v.  Ferguson,  16  Lea,  1, 64  Am.  Bep.  88^ 

And  under  a  covenant  to  **keep  the  premises  in 
good  and  tenantable  repair.**  and  keep  as  long  as 
be  should  think  proper,  tbe  tenant  must  replace 
the  premises  if  tbey  are  burned,  and  cannot  escape 
liability  by  declining  to  keep..  Gregg  v.  Goates,  28 
Beav.  ^  2  Jur.  N.  8. 864;  Bobannon  v.  Lewis,  8  T. 
B.  Men.  876;  Meyers  v.  Myrrell,  87  Ga.  616. 

And  Singleton  v.  GarroU,  6  J.  J.  Marsh.  628,  22 
Am.  Dec.  86;  Pym  v.  Blackburn,  8  Yes.  Jr.  84,  and 
Beach  v.  Grain,  2  N.  Y.  86,  48  Am.  Dec.  868,  state 
that  a  tenant  is  bound  to  rebuild  under  a  covenant 
to  repair,  but  this  was  not  tbe  point  involved  in 


Where  the  covenant  required  tbe  tenant  to  re- 
pair and  be  was  sued  for  not  replacing  a  house  that 
was  burned,  a  plea  that  the  house  was  rebuilt  was 
bad  as  it  did  not  show  that  it  was  rebuilt  by  the 
tenant.  Walton  v.  Waterbouse,  2  Saund.  420;  Wal- 
ton V.  Johnson,  2  Eeb.  686. 

And  Rook  v.  Warth,  1  Yes.  8r.  468.  holds  that  a 
tenant  for  years  subject  to  the  law  in  regard  to 
waste  must  rebuild  in  case^the  premises  are  de- 
stroyed unless  by  lightning  or  by  act  of  God,  but 
this  was  not  the  question  involved. 

But  a  tenant  is  not  liable  to  the  landlord  In  the 
absence  of  any  covenant,  wbere  the  building 
burned  without  any  fault  on  tbe  part  of  the  ten- 
ant.   Walnscott  v.  Silvers,  18  Ind.  487. 

LidbUUy  of  landlord  on  destruction  of  buQdino* 
Landlord  is  liable  to  the  tenant  for  failure  to  re- 
build  burned  premises  on  express  covenant  to 
rebuild.    Hadla  v.  Ott,  2  Wash.  Terr.  166. 

And  his  executor  is  also  liable.  Cbamberlaln  v. 
Dunlop,  126  N.  Y.  46,  affirming  8  N.  Y.  Supp.  126. 

But  under  such  a  covenant  he  cannot  be  com- 
peUed  to  replace  additions  to  the  leased  premises 
that  the  tenant  built.   Loader  v.  Kemp,  2  Gar.  ft  P. 
S7& 
22  I^  R.  A. 


And  the  lessor  is  liable  for  refusal  to  rebufld 
where  a  carriage  house  fefl  down  from  weight  of 
snow  thereon,  and  the  lessor  covenanted  to  make 
all  necessary  repair  on  the  outside  of  the  buflding. 
Leavltt  V.  Fletcher,  10  AUen,  118:  Orocker  v.  HUl, 
81 N.  H.  846, 60  Am.  Bep.  882. 

And  tbe  lessor  is  liable  to  tbe  tmani  for  dam- 
ages  caused  by  the  destruction  of  the  building 
caused  by  negligence  of  the  lessor  in  an  attempt  to 
xepabr.    Butler  v.  Gushing,  46  Hun,  62L 

And  after  a  lease  was  surrendered  under  New  York 
Act  1880,  the  lessor  requesting  tbe  lessee  to  remove 
the  debrlM  of  tbe  burned  buflding  is  liable  to  him 
for  the  cost.   Fleisobman  v.  Toplita.  134  N.  Y.  848. 

And  tmder  tbe  Pennsylvania  Act  of  Aprfl  It,  1856. 

•  4,  providing  that  dangerous  walls  shall  be  removed 
by  tbe  owner,  a  landlord  is  liable  to  contribute  to 
the  tenant  for  removing  such  a  wall  after  the  prem- 
ises burned.   French  V.  Bichards,  6  PhUa.  647. 

But  the  lessor  is  not  liable  for  not  rebuildmg 
where  the  tenant  had  covenanted  to  rebufld  and 
repair.  Hartford  ft  N.  Y.  8.  B.  Gow  ▼.  New  York, 
12  Hun,  66a 

Even  if  the  lessor  obtains  Insurance.  Ely  ▼.  Ely, 
80DL682. 

And  a  lessor  acquiescing  in  tbe  destruction  of  his 
buUdings  by  the  city  is  not  liable  to  the  tenant  as 
in  case  of  an  eviction.  Hitchcock  v.  Aeon,  118  Pa. 
272. 

And  under  La.  Oode,  art.  2688,  providmg  for  an 
annulment  of  tbe  lease  in  case  the  thing  ceases  to 
be  fit  for  the  purpose  for  which  it  is  leased,  the 
lessee  is  not  entitled  to  indemnity  for  injury  to  his 
plantation  amounting  to  destruction  of  crops  by 
flood.  Ylterbo  v.  Friedlander,  128  U.  &  907,  80  L. 
ed.  776. 

Liability  of  landlord.  See  Doupe  v.Genin,  45  N.  Y. 
118, 6  Am.  Bep.  47. 

Statutes. 

In  some  states  the  statutes  provide  that  a  tenant 
may  surrender  the  premises  where  the  same  lias 
been  destroyed  without  fault  on  his  part,  and  the 
rent  shall  abate  unless  there  is  an  express  oove- 
nant  to  the  contrary.  Gal.  Giv.  Gode,  •  1842;  OonUk. 
Stat.  1888,  •  2068;  Minn.  Gen.  Stat.  chap.  76,  I  88a; 
Miss.  Gode,  H  2407.  2486;  Mo.  Bev.  Stat.  1888,  I  2808; 
N.  a  Batt.  Bev.  1872,  p.  664;  La.  Giv.  Gode.  I  26Rk 
N.  Y.  Bev.  Stat.  Birdseye,  vol.  L  p.  828;  Lawa  1860. 
chap.  846. 1 1;  Ohio  Bev.  Stat.  1 4118. 

And  some  states  provide  that  a  destruction  of 
leased  premises  by  fire  without  fault  of  lessee 
abates  the  rent.   N.  J.  Bev.  1877;  Ya.  Oode  1887, 

•  2456. 

And  some  states  also  provide  by  statute  that  a 
tenant  will  not  have  to  rebtiild  premises  destroyed 
by  fire  without  fault  on  his  part,  unless  be  has  ex- 
pressly covenanted  to  rebuild.     GaL  Giv.  Gode» 

•  1841;  Dak.  Gode.  6 1114;  Ga.  Gode,  1 2284;  Ky.  Gen. 
Stat.  1888,  chap.  63,  (  26;  W.  Va.  Oode  188L.  chap.  72, 
122;  Va.  Gode  1887,  6  2454. 

And  some  provide  that  mills  are  to  be  rebuflt  and 
cost  apportioned  by  judicial  proceedings.  Me.  Bev. 
Stat.  1888.  chap.  67;  Mass.  Bev.  Stat.  1887,  p.  1086. 

And  in  North  Carolina  a  tenant  cannot  be  com- 
pelled to  contribute  more  than  one  half  the  cost  of 
rebuildioir.    N.  C.  Batt.  Bev.  1672,  p.  664. 

As  to  rights  of  tenant  where  property  is  taken  in 
condemnation  proceedings,  see  note  to  Gorrigan  v. 
Chicago  (lU.)  A  L.  B.  A.  212.  LT. 
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is  contended  by  the  appellant  that  the  author- 
ities in  this  country  fuUy  sustain  the  proposi- 
tion that,  when  there  is  a  total  destruction  of 
the  subject-matter  of  the  lease,  the  rent  shall 
be  apportioned,  and  the  tenant  is  no  longer 
liable  on  his  covenant.  This  proposition^  is 
conceded  by  the  respondent  so  far  as  it  ap- 
plies to  rent  that  is  due  for  periods  subsequent 
to  the  term  for  which  the  rent  is  paid  in  ad- 
Tance,  but  he  insists  that  a  distinction  must  be 
made  here,  and  that,  inasmuch  as  the  parties 
have  contracted  that  the  money  must  be  paid 
in  advance,  it  follows  that  they  have  appor- 
tioned the  Twk,  or  settled  it  between  them;  that 
the  tenant  assumes  the  risk  of  losing  the  rent 
for  the  time  for  which  he  has  paid  in  advance, 
and  the  landlord  assumes  the  risk  of  losing 
subse<)uent  payment,  besides  the  loss  of  his 
building.  We  are  unable  to  discover  anv  real 
foundation  in  logic,  law,  or  Justice  for  this  dis- 
tinction. The  consideration  for  which  the 
lessee  pays  a  monthly  rent  in  advance  is  not 
that  he  may  be  put  in  possession  of  the  build- 
ing for  a  day  or  two  days  or  a  week,  but  the 
real  consideration  is  the  use  and  possession  of 
the  building  for  a  month.  That  is  the  valu- 
able tiling  for  which  he  contracts,  and  for 
which  he  parts  with  his  money;  and  there  is 
an  implied  contract  on  the  part  of  the  lessor  to 
furnish  him  the  use  of  the  building  for  the 
time  for  which  he  pays  for  it  It  cannot  be  pre- 
sumed that,  because  a  lessee  pays  in  advance, 
he  has  in  contemplation  the  fixing  of  a  different 
degree  of  liability  in  case  of  the  destruction  of 
the  leased  premises  by  fire;  neither  is  it  so  in- 
tended by  the  lessor.  It  is  simply  a  prudential 
requirement  on  his  part  to  secure  the  rent,  and 
to  protect  himself  against  the  chances  of  losing 


it,  and  the  inconvenience  and  trouble  of  col- 
lecting it.  Conceding  that  the  lessee  is  not 
liable  for  the  destruction  of  the  leased  building 
for  the  remainder  of  the  period  for  which  the 
buildiog  was  leased,  there  must  be  'something 
more  to  warrant  the  presumption  that  the  par- 
ties intended  to  establish  a  different  degree  of 
liability  than  the  mere  fact  that  the  money 
was  paid  in  advance.  What  difTerence  can 
there  be  in  principle,  so  far  as  fiziog  liability 
is  concerned,  whether  the  comract  is  to  pay  the 
rent  monthly  in  advance  or  monthly  at  the 
end  of  the  month?  Great  stress  is  placed  by 
respondent  on  the  idea  that  the  parties  have 
made  a  positive  contract,  and  thai  they  aro 
bound  by  its  terms.  The  contract  in  one  in- 
stance is  as  positive  and  binding  as  in  the  other, 
and  the  liability  to  pay  at  the  end  of  the 
month  is  as  much  fixea  by  such  contract  as  the 
liability  to  pay  in  advance  is  fixed  by  the  con- 
tract; and  the  same  reasoning  that  would  pre- 
vent the  recovery  of  the  money  paid  in  ad- 
vance would  compel  the  payment  of  the  money 
under  the  other  contract  at  the  end  of  the 
month  after  the  destruction  of  the  building. 
We  are  not  died  to  any  adjudicated  cases  on 
this  point.  The  reason  probably  is  that  no 
one  has  ever  questioned  the  right  of  the  lessee 
to  recover  money  paid  for  that  which  he  never 
received.  We  think  the  complaint  states  a 
good  cause  of  action,  and  that  the  court  erred 
in  sustaining  the  demurrer. 

T7i$  judgment  U  reversed,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  de- 
murrer, and  to  proceed  in  accordance  with  this 
opinion. 

Hoyt»  And«r«»  and  Scott*  «7/.,  concur. 
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Manford  HORN,  Bupt., 

e. 
Theodore  HANSEN,  Appi. 


.) 


*!•  ▲.unilateral promise  or  a|greemeiit» 
In  vfrltin^t  to  pa^  for  specilled  per^ 
sonml  property,  is  bindinjg  if  upon  saffl- 
otent  coDsideratioo;  and,  in  a  case  not  within  the 
statute  of  frauds,  the  consideration  may  be  shown 
by  paroL  But  the  writing  may  not  he  oontra- 
dieted  by  oral  evidence,  though  an  issue  may  be 
raised  in  respect  to  the  consideration,  or  the 
writins  md^,  for  other  valid  reason,  be  shown  to 
be  inoperative. 

8.  Wbereeitherof  thepartteetoasnlt 
Is  a  stran^^er  to  the  written  agreement 
in  controversy,  and  does  not  claim  under  one  who 
is  a  party  to  it,  the  rule  forbidding  parol  evidence 
to  vary  or  contradict  its  terms  does  not  apply. 
Otherwise  when  the  question  arises  between  those 
claiming  under  the  original  parties  to  it, 

*Headnotes  by  Yjliidxbbcboh,  j; 


8.   ▲  note  or  other  Instrument  eontaln- 
Inir  an  ezprese  promise  to  pay  money, 

without  any  time  spedfled,  is  in  law  payable  Im* 
mediately,  and  interest  runs  from  its  date,  while 
a  promise  to  pay  upon  demand  requires  at  least 
a  jiididal  demand  to  set  interest  running. 

(December  80,  IflOOJ 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Swift  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  upon  a 
wheat  ticket.     Affirmed, 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mesera.  T.  F.  Yonng^  and  Poland  A  Me- 
Cone,  for  appellant : 

The  rule  of  law  that  when  parties  reduce 
their  contracts  to  writing  their  terms  cannot 
be  varied  by  parol  only  applies  when  the 
action  is  between  the  parties  to  tbe  contract 
or  their  privies. 

The  plaintiff  in  this  case  is  a  stranger  to 
the  contract  and  is  not  even  an  assignee,  but 


Note.— The  effect  of  a  wheat  ticket  like  the  one 
involved  in  the  above  case  In  respect  to  ctontrad lo- 
tion by  oral  evidence  presents  an  interestinir  ques- 
tion, especially  in  view  of  the  fact  learned  from 
counsel  that  this  is  a  test  case  to  decide  the  rights 
82L.R.A. 

See  also  24  L.  R.  A.  339. 


of  the  parties  in  a  large  number  of  tickets.  For  the 
general  rule  as  to  contradicting  a  writing  which 
states  part  of  a  contract  only,  see  note  to  Ferguson 
V.  BafTerty  (Pa.)  0  L.  B.  A.  4A. 
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obtained  his  title  thereto  by  forcible  process 
of  law.  Tlie  reason  for  the  rule  does  not 
apply  to  strangers  except  perhaps  in  the  case 
of  neffotiable  instruments. 

Al)Bott,  Trial  Ev.  pr  7,  §  16 ;  Rice,  Ev. 
p.  295,  §  181 ;  Burns  v.  T/umpson,  91  Ind. 
146 ;  LotDdl  Affg.  Co,  v.  Safeguard  K  ln$.  Co. 
88  N.  Y.  691 ;  Masterson  v.  Boyee,  29  Hun, 
456 ;  Humnan  v.  Wilhe,  50  Cal.  250 ;  Smith 
▼.  MoyniJian^  44  Cal.  53 ;  Mc Master  v.  Insur- 
ance do.  of  N.  A.  55  N.  Y.  222,  14  Am.  Rep. 
239;  Brown  y.  Thurber,  77  N.  Y.  618,  58 
How.  Pr.  95 ;  Van  Eman  v.  StaneJifield,  10 
Minn.  255  (Gil.  197)  ;  Sanborn  y,  Sturtevant, 
17  Minn.  200  (Gil.  174)  ;  Barry  v.  Ransom,  12 
N.  Y.  464 ;  Coleinan  v.  First  NaL  Bank  oj 
Elniira,  63  N.  Y.  388. 

Volume  6.  Gen.  Dig.  p.  772,  §  1291,  states 
the  rule  as  follows:  ^'The  rule  that  parol 
evidence  is  inadmissible  to  contrudict  or  vary 
%  writing  does  not  apply  to  controversies  be- 
tween persons  not  parties  or  privy  to  the 
writing  or  between  parties  to  it  and  third 
persons. 

Citing  Robinson  ▼.  Moseley,  98  Ala.  70; 
Bruce  ▼.  John  L,  Roper  Lumber  Co.  87  Va.  381. 
See  also  Bishop,  Cont.  §  1324. 

The  wheat  was  delivered  to  Hansen  by 
Sylte  for  storage.  This  ticket  was  issued 
and  delivered  to  Sylte  in  pursuance  of  this 
parol  agreement  for  the  purpose  of  indicating 
the  number  of  bushels  of  wheat  fio  held  by 
Hansen  and  does  not  contain  all  of  the  con- 
ditions of  the  actual  agreement  of  the  parties 
and  is  upon  its  face  manifestly  incomplete, 
and  upon  such  an  instrument  the  defendant 
had  a  right  to  introduce  parol  proof  of  the 
oral  agreement  even  between  the  parties 
to  it. 

See  HeaXy  v.  Ttmng,  21  Minn.  389 ;  Alex- 
ander V.  Thompson,  42  Minn.  498;  Boynton 
Furnace  Co.  v.  Clark,  Id.  885. 

This  instrument  is  incomplete  for  the  fur- 
ther reasons :  The  court  cannot  say  from  an 
examination  of  the  instrument  that  it  is  an 
agreement  to  pay  currency  fur  that  wheat ;  no 
price  is  stated  and  no  amount  of  money  is 
mentioned  though  in  the  form  used  theie  is  a 
blank  space  for  each  of  these  items,  when  that 
is  agreed  upon.  Besides  under  this  instru- 
ment it  mav  be  shown  that  currency  was  not 
meant  at  all. 

Donley  v.  TindaU,  32  Tex.  43,  6  Am.  Rep. 
S34. 

Parties  entering  into  an  oral  contract  may 
employ  written  memoranda  in  aid  of  it ;  in 
which  case,  and  in  others  wherein  there  are 
writings  evidently  not  meant  to  be  complete, 
the  contract  is  oral,  and  as  such  is  not  pre- 
sented from  being  good  by  what  is  written. 

Bishop,  Cont.  enlarged  ed.  §  168. 

Mr.  £•  T.  Tonn^,  for  respondent : 

This  action  is,  **  between  the  parties  to  the 
contract  or  their  privies."  Plaintiff  has  le- 
gally succeeded  to  Sylte's  riirhts.  occupies 
the  position  of  an  assignee,  and  is  in  privity 
to  the  party  to  whose  rights  he  succeeds. 

The  rule  appellant  attempts  to  invoke,  ap- 
plies only  where  a  contract  comes  in  ques- 
tion, CO  which  at  least  one  of  the  parties  to 
the  action  is  neither  a  party  nor  a  privy. 

Clei-ifiew  v.   West  Side  Bank,  50  Minn.  538. 

The  only  thing  lacking  in  this  written  con- 
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tract,  to  make  ft  absolutely  complete,  Is  the 
omission  of  the  price  to  be  paid. 

It  is  not  claimed  by  either  party  that  a 
price  was  expressly  agreed  upon.  In  such 
cases  the  law  implies  an  understanding  that 
the  buyer  shall  pay  what  the  article  pur- 
chased is  reasonably  worth. 

Benjamin,  Sales,  §  85 ;  Aeebal  ▼.  Letfy,  10 
Bing.  376 ;  Lovefoy  v.  Michels,  18  L.  R.  A. 
770,  88  Mich.  15;  HiUestad  r.  HosUtt&r,  46 
Minn.  894. 

Where  a  contract  is  silent  as  to  the  time  of 
performance  the  law  conclusively  presumes 
that  it  is  to  be  performed  within  a  reasonable 
time.  And  it  is  even  held  that  oral  evidence 
is  not  admissible  to  contradict  this  necessary 
legal  inference,  if  the  contract  is  in  writing. 

LHjengren  Furniture  dt  L,  Co.  t.  Mead,  42 
Minn.  420. 

Any  evidenre  to  be  admissible  at  all  to  add 
to  or  vary  this  contract  would  have  to  be 
consistent  with  the  contract,  and  tend  to  aid 
and  uphold  it,  and  not  evidence  which  if 
admitted  would  flatly  contradict  it. 

IFwipte  V.  Knopf,  15  Minn.  440  (Gil.  355). 
2  Am.  Kep.  147.  See  also  Kessler  v.  Smith, 
42  Minn.  494 ;  Thompson  y.  Libby,  84  Minn. 
874. 

If  this  ticket  is  evidence  of  anything  it  is 
that  the  transaction  was  a  sale. 

TarbeU  v.  Farmers  Mut.  Elev,  Co,  44  Minn. 
471. 

Vanderburg^h,  J,,  delivered  the  opinicm 
of  the  court : 

The  controversy  in  this  case  arises  over  a 
so-called  **  wheat  ticket"  issued  by  defend- 
ant, and  now  owned  by  plaintiff.  The  plain- 
tiff alleges  that  one  Sylte,  under  whom  he 
claims,  sold  and  delivered  to  defendant  45 
20-60  bushels  of  wh§at,  of  the  quality  and 
amount  designated  on  the  ticket,  on  the  day 
of  the  date  thereof,  and  that  he  thereupon  is- 
sued to  Sylte  the  ticket,  which  is  as  follows : 
"Ex.  A.  No.  9,617.  Date.  Oct.  7,  1891. 
Theo.  Hansen  will  pay  to  J.  K.  8ylt«  for 
forty-five  20-60  bushels,  ffrade  one  N.  wheat. 
Ole  Saterbakken,  Buyer. '^  It  is  also  alleged 
that  the  wheat,  on  that  day,  was  worth  81 
cents  per  bushel.  Judgment  is  accordingly 
asked  for  the  value  of  the  wheat.  The  de- 
fendant, in  his  answer,  admits  issuing  the 
ticket,  and  the  deliverv  of  the  wheat  de- 
scribed therein,  at  that  date,  but  alleges  that 
he  did  not  purchase  the  wheat,  but  received 
the  same  to  hold  for  plaintiff  as  a  bailment. 
The  defendant  does  not  deny  tha|;  the  *^  tick- 
et" was  issued  for  that  number  of  bushels  of 
wheat  left  wlih  him,  or  that  it  was  connected 
with  that  transaction,  or  that  it  was  the  evi- 
dence of  his  liability  therefor.  Indeed,  de- 
fendant admits  and  insists,  in  his  argument, 
that  it  was  given  in  part  performance  of  the 
actual  agreement.  But  he  says  that  the  writ- 
ing does  not  contain  all  the  agreement,  and 
he  claims  the  right,  not  only  to  supple- 
ment it  by  parol  evidence  of  so  much  of  Uie 
entire  agreement  as  is  not  expressed  in  writ- 
ing, but  to  contradict  the  terms  of  the  writ- 
ing, because  it  is  informal,  and  not  a  com- 
plete agreement,  and  for  that  reason  he  is  not 
bound  by  it.  But  we  think  the  writing,  on 
its  face,  is  a  valid  unilateral   promise  or 
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agreement,  if  supported  by  %  consideration, 
which  may,  of  course,  be  shown  by  parol, 
since  the  agreement  is  not  within  the  statute 
of  frauds.  The  common- law  rule  permits 
this,  and  permits  a  contract  to  rest  partly  in 
writing  and  partly  in  parol,  so  that  it  may 
accordingly  be  proved  by  the  writing  and  by 
parol.  Wright  v.  Weeks,  25  N.  Y.  168; 
Oummings  ▼.  Dennett,  26  Me.  897 ;  Arms  v, 
Ashley,  4  Pick.  74. 

In  this  case  the  writing  is  silent  as  to  the 
fact  or  time  of  the  delivery  of  the  wheat; 
and  it  might,  therefore,  be  shown  that  the 
wheat  therein  referred  to  was  actually  de- 
livered when  the  written  promise  was  made, 
as  admitted  here,  or  at  a  subsequent  day.  In 
the  latter  case  the  writing  would  be  construed 
•s  an  offer  or  proposition  good  while  it  re- 
mained open ;  and  if  acted  on,  and  the  wheat 
delivered  and  accepted  before  it  was  with- 
drawn, the  promise  would  thereupon  become 
binding.  1  Story,  Cont.  §  572.  But  the 
written  proposal  or  promise  could  not  be  con- 
tradictea  by  parol,  though  it  might  be  shown 
that  it  was  or  was  not  accepted,  or  that  the 
stipulated  quantity  of  wheat  was  or  was  not 
in  fact  appropriated  to  the  agreement.  The 
general  rule  is  that  the  omitted  portions  of 
a  contract  which  does  not  appear  to  be  com- 
plete may  be  proved  by  parol,  but  so  much 
of  the  contract  as  Is  in  writing  must  be 
proved  by  the  writing.  Thomas  v.  Seutt,  127 
N.  T.  138.  See  Smith,  Cont.  *78 ;  1  Greenl. 
Sv.   §  804. 

It  is  true  that  In  some  instances  an  instru- 
ment purporting  to  be  a  contract,  and  actu- 
ally signed  by  parties,  may  be  shown  not  to 
be  operative,  for  various  reasons,  or  it  may 
be  controlled  by  an  inde{>endent  agreement 
not  in  writing.  A  conspicuous  instance  is 
the  case  of  Domestic  Sewing  Mach.  Co,  y. 
Anderson,  28  Minn.  57.  No  reason  appears 
in  this  case  why  the  writing  in  question 
should  not  be  operative  according  to  its 
terms.  It  Is  not  claimed  to  have  been  issued 
through  fraud,  mistake,  or  inadvertence.  For 
aught  that  appears,  it  is  the  conclusion  of  the 
parties  in  respect  to  so  much  of  the  agree- 
ment as  is  in  writing,  viz.  that  part  cf  it 
which  defines  the  defendant's  relation  to  the 
contract  as  that  of  purchaser,  and  not  simply 
that  of  bailee. 

The  defendant's  principal  assignment  of 
error  relates  to  the  ruling  of  the  court  re- 
jecting his  offer  to  show  that,  upon  the  date 
named  in  Exhibit  A,  said  ticket  was  issued 
to  t^e  parties  thereto  for  a  portion  of  a  larger 
quantity  of  wheat  delivered,  *'and  for  the 

gurpose  of  indicating  that  the  said  wheat  was 
eld  by  the  said  Hansen  subject  to  the  order 
of  Sylte. "  So  much  of  the  offer  was  objected 
to  as  tending  to  contradict  the  writing,  and 
the  objection  was  sustained.  The  ruling 
extended  no  further.  For  reasons  already 
stated,  we  think  the  court  ruled  correctly. 
It  did  not,  however,  preclude  the  defendant 
from  introducing  evidence  in  respect  to  other 
matters  embraced  in  his  general  offer,  or  per 
missible  under  the  rule  above  stated.  The 
defendant,  however,  introduced  no  other  evi 
dence. 
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The  defendant  raises  no  question  as  to  the 
plaintiff's  title  to  the  wheat  ticket,  or 
the  indebtedness  represented  thereby.  And, 
there  beine  no  special  agreement  as  to  the 
price,  the  law  will  imply  that  the  price  to 
be  paid  was  the  fair  market  value  of  the 
wheat  on  the  da^  of  the  delivery,  being  the 
date  of  the  writing.  He  does  not  deny  that 
plaintiff  claims  under,  and  has  succeeded  to 
the  rights  of,  the  original  payee,  Sylte.  He 
stands  in  the  shoes  of  the  latter ;  and  the  rule 
therefore  applies,  that  as  between  parties  to 
a  written  agreement,  or  their  privies,  parol 
evidence  cannot  be  received  to  contradict  or 
vary  its  terms.  Strangers  to  a  contract  are, 
of  course,  not  bound  by  it,  and  the  rule  ex- 
cluding extrinsic  evidence  in  the  construction 
of  writings  is  inapplicable  in  such  cases ;  and 
it  is  relaxed  where  either  one  of  the  parties 
between  whom  the  question  arises  is  a 
stranger  to  the  written  agreement,  and  does 
not  claim  under  or  through  one  who  is  a 
party  to  it.  In  such  case  the  rule  is  binding 
upon  neither.  But  it  is  manifestly  inappli- 
cable in  this  case.  It  was  admitted  at  the 
trial  that  the  market  value  of  the  wheat  on 
the  day  of  its  delivery — the  date  of  the  writ- 
ing—-was  80  cents  per  bushel. 

We  think  the  court  properly  allowed  in- 
terest  from  the  date  of  the  writing,  the  wheat 
having  been  already  delivered.  No  date  of 
payment  is  fixed  in  the  writing.  No  credit 
IS  contemplated  and  it  was  due  presently. 
Had  there  been  simply  a  cash  sale  and  de- 
livery of  the  wheat,  the  amount  due  would 
have  borne  interest  from  the  day  of  the  de- 
livery, and  there  is  nothing  in  the  writ- 
ing qualifying  such  rule'  of  liability.  It  is 
distinguished  from  a  promise  to  pay  upon 
demand,  which  requires  a  demand,  at  least  a 
judicial  demand,  to  set  the  interest  running. 
This  distinction  is  recognized  by  the  au- 
thorities. The  rule,  summarily  stated.  Is 
that  a  note  or  other  instrument  containing  an 
express  promise  to  pay  money,  without  any 
time  specified,  is  in  law  payable  immediate- 
ly, and  interest  runs  from  its  date.  Farquhar 
v.  Morris,  7  T.  R.  124;  Francis  v.  Castle- 
man,  4  Bibb,  282:  Bogers  v.  CoU,  21  N.  J. 
L.  19 ;  Purdy  v.  Philips,  11  N.  Y.  406,  1 
Duer,  869;  SeUeck  v.  French,  1  Am.  Lead 
Cas.  4th  ed.  507. 

Some  authorities  also  distinguish  between 
an  express  promise  to  pay  money,  and  a  mere 
acknowledgment  of  indebtedness,  or  an  I.  O. 
U.  (Qay  V.  Books,  151  Mass.  115,  7  L.  R.  A. 
892), — a  point  unnecessary  to  inquire  into 
here. 

Judgment  affirmed. 

Gilflllan,  6%.  J.; 

I  dissent.  The  ticket  is  not  a  contract.  A 
contract  not  within  the  statute  of  frauds  may 
be  shown  partly  by  writing,  as  letters,  for 
instance,  and  partly  by  oral  testimony ;  but 
in  such  case  1  do  not  think  the  writings, 
they  not  being  a  contract,  exclude  oral  testi- 
mony of  what  the  parties  actually  agreed  on, 
though  it  may  be  contrary  to  what  the  writ- 
ings, standing  alone,  might  indicate,  as  to 
'  some  of  its  terms. 
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MANUFACTURERS'   ACCIDENT  IN- 
DEMNITY   CO..  Plf,  in  Err.. 

Susan  E.  DORGAN. 
(58  Fed.  Bep.  MS.) 

I.  The  opinion  of  a  witnem  on  the  ques- 
tion whether  or  not  it  was  poesible  for  a  person 
if  standinff  to  have  fallen  In  the  position  in  which 
he  was  found,  is  not  admissible. 

8.  The  question  whether  qir  not  a  per- 
son conld  have  rolled  from  a  certain  place 
where  he  was  sitdoff  to  that  where  he  was  found 
Id  a  stream  Is  not  one  on  which  an  opinion  of  a 
witness  can  be  siven. 

8.  A  phjrsieian  may  ^ve  an  opinion 
that  the  condition  of  the  lunicB  of  a  person  found 
dead  in  shallow  water  was  what  It  would  haye 
been  if  he  had  fallen  and  been  stunned  in  the 
water. 

4.  Error  in  reftisinf  to  strike  oat  plain* 
tiff's  testimonj'  is  waived  if  defendant  pro- 
ceeds to  Introduce  evidence, 

6*  Beftisinf  to  permit  questions  leading 
in  form  after  similar  ones  have  been  answered 
is  proper. 

6.  A  physician  cannot  be  asked  whethp 
er  or  not  in  his  Judgment  ft^om  testi- 
mony that  he  luui  heard  an  autopsy  was 
such  as  to  enable  a  physician  to  state  the  cause 
of  death  with  any  deirree  of  certainty,  but  the 
question  should  recite  the  scope  and  character 
of  the  autopsy. 

7.  A  physician  who  made  an  antop^y 
may  state  that  there  was  no  need  of  what  was 
called  an  air  or  water  test  with  the  heart  when 
the  sufficiency  of  the  autopsy  is  questioned. 

8.  On  the  issve  whether  or  not  a  phsrsi- 
cian  makinflr  aA  avtop^y  cut  open  the 
stomach  he  may  state  that  he  had  been  told 
that  the  deceased  had  been  drinkinsr  on  the  day 
of  his  death  as  bearing  on  the  scope  of  his  in- 
▼estigatfons. 

9«  The  insurer  has  the  burden  of  showing 
breach  of  warranty  in  the  application. 

10.  The  burden  of  prootmm  to  the  man- 
ner and  cause  of  death  is  upon  the  plain- 
tiff  in  a  suit  upon  an  accident  policy. 

I I.  An  anaemic  murmur  of  the  heart 
which  indicates  no  structural  defect 
but  comes  from  mere  debility  or  weakness  is  not 
a  **bodily  or  mental  infirmity**  wltbin  the  mean- 
ing of  the  provisions  for  life  insurance. 

18-  The  words  **voluntary  exposure,*^  ••un- 
necessary danger"  and  ••hazardous  adventure" 
witblD  the  meaning  of  an  Insurance  policy  do 
not  include  such  exposure  as  is  incident  to  the 
ordinary  habits  and  customs  of  life,  but  r«f er  to 
something  beyond  the  ordinary  such  as  wanton 
or  gross  carelessness. 

18.  Drowning  is  the  moving^  sole  and 
proximate  cause  of  death  resulting  from 
faUlng  into  water,  within  the  meaning  of  an  in- 
surance policy,  although  the  fail  may  have  been 
due  to 


14-  Accidental  death  by  drowniaf  is 
caused  indirectly  by  iflsfrssir  within  the 
meaning  of  an  exception  in  an  insurance  policy 
against  death  caused  directly  or  indirectly  by 
disease  if  drowning  ensues  upon  a  tall  into  the 
water  which  is  caused  by  disease. 

16.  A  fkinting  spell  produced  by  iadi- 
festion  or  lack  of  proper  food*  wiiSdi  is 
a  mere  temporary  disturbance  or  enfeehlemeot 
is  not  a  '•disease  and  bodily  hiflrmtty**  within  the 
meaning  of  an  insurance  policy. 

1 6.  That  the  un<M»nsciousnees  of  a  per- 
son during  which  drownin|f  ensues 
was  caused  by  a  mere  temporary 
afliiction  may  be  found  by  a  Jury  where  there 
is  evidence  that  he  was  not  suffering  from  dit 
but  he  was  found  drowned  in  shallow  i 


(November  A,  lfl03.) 

ERROR  to  the  Circuit  Court  of  the  UDited 
States  for  the  Western  District  of  Mich- 
igan, Southern  Division,  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  Inoughl  to 
recover  the  amount  alleged  to  be  due  under  a 
policy  of  accident  insurance.    Affirmed^ 

Statement  by  Tafl»  (Hreuii  Judffe: 

This  was  a  writ  of  error  brought  to  reTerae 
a  judgment  of  the  United  States  circuit  court 
for  the  western  district  of  Michigan,  southern 
division,  in  fayor  of  Susan  £.  Dorgan,  for 
$5,200,  on  an  accident  insurance  Dolicy  or 
a  certificate  of  membership  issuea  by  the 
defendant  company  upon  the  life  of  Thomas 
Dorgan,  husband  of  the  plainti£F.  By  the 
terms  of  the  policy,  $5,000  was  payable  to 
Susan  E.  Dorgan,  the  plaintiff  below,  '^with- 
in ninety  days  after  receipt  of  satisfactory 
proof  to  this  company  of  the  death  of  the 
above-named  member,  effected  through  ex 
ternal,  violent,  and  accidental  means,  within 
the  extent  and  meaning  of  this  contract  and 
the  condition  hereunto  annexed,  and  such 
injuries  alone  shall  have  occasioned  death 
within  ninety  days  of  the  happening  thereof.  * 

The  evidence  tended  to  show  the  following 
facts: 

Early  in  May,  1890,  Thomas  Dorgan,  the 
insured,  left  his  home  in  Kalamazoo,  Mich., 
with  three  or  four  companions,  on  a  fishing 
excursion  to  a  place  not  many  miles  distant. 
The  party  took  with  them  wine,  whiskey, 
and  beer,  and  provisions.  They  arrived  at 
their  destination  in  the  afternoon,  made  a 
camp  near  the  brook  in  which  they  intended 
to  fish,  slept  on  cots  under  a  tent,  and  arose 
early  the  next  morning,  about  3  or  4  o'clock, 
to  go  fishing.  They  fished  from  that  time 
until  shortly  before  noon,  when  the  members 
of  the  party  came  into  camp  for  lunch.  The 
weather  was  not  very  cold,  and  there  was 
some  sunshine  in  the  middle  of  the  day. 
Dorgan  spoke  of  having  some  difficulty  with 
his  throat  and  chest  before  going  out  on  the 
trip.     He  took  something  for  breakfast.    He 


NOTB.— The  question  when  disease  is  the  cause 
of  death  within  the  meaning  of  a  life  insurance 
policy  is  well  illustrated  by  the  case  in  which  the 
authorities  on  the  subject  seem  to  be  very  fully 
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came  in  to  lunch.  Tlie  evidence  does  not 
diaclose  how  much  he  ate,  if  anything.  Ue 
went  back  to  an  island  in  Uie  brook,  where, 
flbortly  afterwards,  he  was  seen  playing?  a 
trout.  Twenty  minutes  later  he  was  dis- 
covered lying  in  the  brook,  with  his  face 
downward,  and  submerged  in  six  inches  of 
water,  dead.  The  bank  was  about  eighteen 
inches  above  the  water,  and  there  were  in  the 
Vater  stones,  egg-size  and  smaller,  upon 
which  he  might  have  struck  his  head.  There 
were  two  bruises  on  his  forehead.  There  was 
some  little  froth  of  a  yellowish  color  about 
his  mouth,  and  his  face  was  purple.  His 
tonp:ue  was  somewhat  inflamed.  An  autopsy 
was  held  on  the  evening  of  the  day  follow- 
ing the  death.  The  blood  in  the  corpse  at 
the  autopsy  was  rather  fluid,  and  had  not 
coagulated.  The  brain,  the  heart,  and  other 
vital  organs  were  found  in  a  normal  and 
healthy  condition.  The  autopsy  was  per- 
formed by  one  physician  in  the  presence  of 
two  others.  Evidence  was  introduced  by  the 
defendant  tending  to  show  that  the  deceased 
had  suffered  from  defective  action  of  the  heart 
in  its  aortic  valve.  The  autopsy  failed  to 
reveal  any  such  structural  defect,  but  all  the 
tests  were  not  applied.  The  evidence  as  to 
the  defective  action  of  the  heart  was  given 
by  the  physician  who  had  examined  the  de- 
ceased during  his  lifetime,  and  who  testified 
to  a  murmur  accompanying  the  beat  of  the 
heart,  which  was  said  to  reveal  such  struct- 
ural defect,  though  he  admitted  such  a  mur- 
mur is  sometimes  present  when  the  action  of 
the  heart  is  normal,  but  the  beat  and  circula- 
tion are  feeble.  There  was  also  some  evi- 
dence tending  to  show  that  the  deceased  had 
suffered  from  dizziness  caused  by  this  de- 
fective action  of  the  heart. 

Section  8  of  the  certificate  of  policy  pro- 
vided  ''that  the  benefits  under  this  certificate 
shall  not  extend  to  hernia,  orchitis,  nor  to 
bodily  iniuxj  of  which  there  shall  be  no  ex- 
ternal ana  visible  mark  upon  the  body  of  the 
member;  nor  shall  they  extend  to  or  cover 
accidental  injuries  or  death  resultinff  from  or 
caused,  directly  or  indirectly,  wholly  or  in 
part,  by  or  in  consequence  of  fits,  vertigo, 
somnambulism,  or  any  disease  existing  prior 
or  subsequent  to  the  date  of  this  certificate, 
or  by  blood  poisoning,  or  by  coming  in  con- 
tact with  any  poisonous  substance,  or  by 
poison  in  any  form,  or  by  inhalation  or  other- 
wise of  any  form  of  chloride  gas,  nitrous 
oxide  gas,  or  any  other  form  of  gas  or  gases 
of  chloroform  or  ether,  or  by  or  in  conse- 
quence of  any  surgical  operation  or  medical 
or  mechanical  treatment,  or  by  lockjaw,  nor 
to  any  cause  excepting  where  the  injury  is 
the  sole  cause  of  the  disability  or  death.  No 
claim  shall  be  made  under  this  certificate 
.  .  .  where  the  death  or  injury  may  have 
happened  in  consequence  ...  of  volun- 
tary exposure  to  unnecessary  danger,  hazard, 
oi  perilous  adventure,  ...  or  where 
death  or  injury  may  have  happened  while 
the  member  was,  or  in  consequence  of  his 
having  been,  under  the  influence  of  intoxi- 
cating drinks.  .  .  .  And  that  these  bene- 
fits, shall  not  be  held  to  extend  to  disappear- 
ances, nor  to  any  cause  of  death  or  personal 
injury,  unless  the  claimant  under  the  certi- 
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ficate  shall  establish  by  direct  and  positive 
proof  that  the  said  death  or  personal  injury 
was  caused  by  external,  violent  and  ac- 
cidental means,  clearly  within  the  fTitent  and 
scope  of  this  policy,  and  was  not  t  :e  result 
of  design,  either  on  the  part  of  the  member 
or  any  other  person. " 

In  the  application  which  Dorgan  made  for 
membership  in  the  company  (that  is,  for  a 
policy),  he  used  this  language:  ** Inclosing 
$5  for  admission  fee,  I  hereby  apply  for  mem- 
bership, to  be  based  upon  the  following  state- 
ment of  facts,  which  I  hereby  warrant  to  be 
true.  Certificate  to  be  subject  to  all  its  con- 
ditions and  provisions.  .  .  .  (18)  I  have 
never  had,  nor  am  subject  to,  fits,  disorders 
of  the  brain,  or  any  bodily  or  mental  infirm- 
ity, except  as  herein  stated.  .  .  .  (15) 
My  habits  of  life  are  correct  and  temperate, 
and  I  understand  that  the  certificate  will  not 
cover  any  accidental  injury  which  may  hap- 
pen to  me  either  while  under  the  influence 
of  intoxicating  drinks  (or  any  other  narcot- 
ics), or  in  consequence  of  having  been  under 
the  influence  thereof.  (16)  I  am  aware  that 
the  insurance  will  not  extend  to  hernia,  or- 
chitis, nor  to  any  bodily  injury  of  which 
there  shall  be  no  external  and  visible  sign; 
nor  to  any  bodily  injury  happening  directly 
or  indirectly  in  consequence  of  disease ;  nor 
to  death  or  disability  caused  wholly  or  in 
pa^  by  bodily  infirmities,  or  by  disease,  or 
by  the  taking  of  poison,  or  by  any  surgical 
operation  or  medical  mechanical  treatment; 
nor  to  any  case  except  when  the  accidental 
injury  shall  be  the  proximate  and  sole  cause 
of  disability  or  death." 
.  At  the  end  of  the  application,  Dorgan 
signed  the  following:  ** Declaration  :  I, 
Thomas  Dorgan,  being  desirous  of  becoming 
a  member  of  the  Manufacturers'  Accident 
Indemnity  Company,  do  hereby  warrant  the 
above  statements  to  be  true;  and  I  hereby 
agree  that  this  declaration  and  warranty  shall 
be  the  basis  of  the  contract  between  me  and 
the  said  company,  and  that  the  certificate 
hereby  applied  for  is  accepted  subject  to  all 
the  conditions,  classifications,  and  provisions 
contained  or  referred  to  therein. " 

The  company  pleaded  the  general  issue, 
and  gave  notice  of  the  intention  to  prove, 
under  that  issue,  that  Dorgan  was,  at  the  time 
he  made  the  application  for  the  policy,  sub- 
ject to  fainting  spells  or  fits,  disorders  of  the 
brain,  heart  disease,  disease  of  the  throat  and 
chest,  and  that  the  statement  to  the  contrary 
in  paragraph  18  of  his  application  above  was 
false  and  untrue,  rendering  the  policy  void. 
The  defendant  also  gave  notice  of  the  inten- 
tion to  prove  that  Dorgan  did  not  die  in  con- 
sequence of  any  bodily  injury  in  which  there 
was  any  external  and  visible  sign,  but  he 
died  in  consequence  of  disease,  and  that  his 
death  was  not  caused  by  any  accident  or  ac- 
,cidental  injury  which  was  the  proximate  and 
sole  cause  of  his  death. 

The  jury,  under  charge  of  the  court,  re- 
turned a  general  and  special  verdicts.  The 
special  verdicts  were  as  follows:  "First. 
Was  Thomas  Dorgan  afflicted  with  heart  dis- 
ease at  the  time  he  made  his  application  for 
the  insurance  policy  issued  by  the  defendant 
company,  and  at  the  time  the  policy  in  evi% 
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dence  In  this  suit  was  issued  7  Answer.  No. 
Second.  Was  the  death  of  Thomas  Dorgan  oc- 
casioned solely  by  accident,  or  was  it  oc- 
casioned or  contributed  to  by  disease  or  undue 
and  imprudent  exposure?  Answer.  Solely 
accidental.  Third.  Was  Thomas  Dorgan 
conscious  at  the  time  his  body  entered  the 
waters  of  Spring  brook,  where  he  was  found 
dead?  And,  if  unconscious,  was  such  uncon- 
sciousness occasioned  by  disease  or  undue  and 
imprudent  exposure?  Answer.  First,  uncon- 
scious ;  second,  occasioned  by  some  temporary 
affliction,  without  undue  and  imprudent  ex- 
posure. " 

Before  Jackson  and  Taft,  CircuU  Judge9^ 
and  Barr  DUU-ict  Judge, 

Hes^ri,  Oabom  €b  Mills,  for  plaintiff  in 
error: 

The  question  involved  in  the  first  assignment 
of  error  was  not  subject  to  the  objection  made 
to  it  and  sustained  by  the  court. 

The  information  sought  was  not  immaterial 
or  irrelevfint  and  the  question  called  for  an 
answer  that  would  be  the  assertion  of  a  fact, 
denecdcnt  perhaps  in  some  measure  upon 
opinion,  but  still  competent. 

Beattff  V.  Oilmore,  16  Pa.  463.  55  Am.  Dec. 
514;  ffopt  V.  Utah,  120  U.  8.  480,  80  L.  ed. 
708;  Com.  ▼.  Sturtivant,  117  Mass.  122, 19  Am. 
Rep.  401;  Patrick  v.  The  J,  Q.  Adame,  19  Mo. 
73 

The  evident  purpose  of  the  inquiry  of  the 
doctor  was  to  prove,  by  the  use  of  a  hypothet- 
ical question,  an  allegation  without  first  in- 
trodocing  in  evidence  facts  from  which  such 
a  state  oi  affairs  might  legitimately  have  been 
found. 

This  was  not  permissible,  for  a  hypothetical 
question  should  be  based  on  what  has  been 

§  roved  in  the  case:  and  there  should  be  evi- 
cnce  before  the  jury  in  support  of  the  hy- 
E thesis  of  such  probative  strength  that  the 
ige  would  be  warranted  in  submitting  such 
rts  to  the  jury  for  their  finding. 

Nave  V.  Tucker,  70  Ind.  15;  Dexter  v.  Hall, 
82  U.  8.  15  Wall.  9,  21  L.  ed.  7.-i;  Hathaway 
V.  National  L.  Im,  Co.  48  Vt.  886;  1  Greenl. 
£v.  581,  note  D. 

All  the  plaintiff's  rights  in  this  action  arose 
under  the  certificate  of  insurance  and  under 
the  contract  as  the  parties  thereto  made  it,  and 
In  the  light  of  all  the  testimony  the  plaintiff 
was  not  entitled  to  recover. 

Tennant  v.  T^atelere  Ine.  Oo.  81  Fed.  Rep. 
822;  Richardson  v.  Tratelere  Ins.  Oo.  46  Fed. 
Rep.  848. 

If  Dorgan  was  intoxicated  at  all,  or  under 
the  influence  of  liquor  to  such  an  extent  as  to 
cause  him  to  fall  into  the  creek  and  so  be 
drowned,  the  plaintiff  could  not  recover. 

Any  degree  of  intoxication  ffreatiy  enhanced 
the  liability  to  accident,  and  defendant  had  a 
right  to  contract  against  the  assumption  of 
Burh  a  risk,  and  did  so. 

Sftader  v.  Bailway  Pass.  Assur,  Ins.  Oo.  of 
Hartford,  Conn.  8  Hun,  424;  Duran  v.  Stand- 
ard L.  dt  Aee.  Ine.  Co.  18  L.  R.  A.  687,  .68  Vt 
442:  Bayless  v.  Travelers  Ins.  Co.  of  Hartford, 
14  Blatchf.  148;  Macorobie  v.  Accident  Ins,  Co, 
28  Scot.  L.  Rep.  291. 

Messrs,  Irish  A;  Knappen*  for  defendant 
In  error* 
2i  L.  R.  A. 


The  surgeon  who  operated  at  the  autopsy 
was  properly  asked:  Q.  Supposing  a  person 
to  have  fallen  and  been  stunned  m  shallow 
water  where  he  made  very  little  struggle,  state 
whether  what  you  found  to  be  the  condition 
of  the  lungs  would  be  what  would  be  expected 
where  a  man  came  to  his  death  in  that  man- 
ner. 

Hopt  V.  Vtah,  120  n.  8.  480,  80  L.  ed.  TOa 

The  theory  of  the  plaintiff  in  the  court  be- 
low is  that  Dorgan  fell  and  stunned  himself » 
probably  on  some  of  the  stones,  before  he 
rolled  into  the  water,  and,  being  unable  to  help 
himself,  was  drowned.  If  the  accident  oc- 
curred in  this  manner,  it  was  the  proximate 
cause  of  the  injury. 

Barry  v.  VniUd  States  Mut.  A&s.  Asso.  2S 
Fed.  Rep.  712;  Treu>  v.  Railtcay  Pass.  Assur. 
Co,  6  Hurlst.  &  N.  889;  Winspear  v.  Accident 
Ins,  a?.  L.  R  6  Q.  B.  Div.  42;  Mallorff  v. 
Travellers  Ins.  Oo,  47  N.  T.  52,  7  Am.  Rep.  10. 

If  no  permanent  disease  is  shown  to  have 
becD  upon  Dorgan,  a  mere  temporary  ailment 
would  not  have  been  a  defense  to  the  policy. 

Broton  v.  Metropolitan  L.  Ins.  Oo.  65  Mich. 


Taftf  Circuit  Judge,  delivered  the  opinioa 
of  the  court : 

There  are  twenty- five  assignments  of  error^ 
Of  these,  eleven  relate  to  rulings  upon  evi- 
dence. The  court  refused  to  permit  defend- 
ant to  ask  this  question  of  a  witness  who 
found  the  body  of  the  deceased  in  the  water : 
**If  he  had  been  standing,  in  your  judgment 
would  it  have  been  possible  for  him  to  have- 
fallen  in  the  water  in  the  position  in  which 
you  found  him?"  We  think  the  objection  to 
this  question  was  properly  sustained.  1% 
asked  for  an  opinion  of  the  witness  on  fact» 
which  it  was  quite  possible  for  the  witness 
to  have  detailed  to  the  jury,  so  that  the  jury 
might  have  drawn  its  own  inference.  That 
there  are  cases  where  the  judgment  of  a  wit- 
ness  SA  to  distance  and  other  circumstances 
may  be  directly  asked  him  is  true,  but  such 
questions  are  not  permissible  when  it  is  prac- 
ticable to  draw  out  with  exactness  the  data 
upon  which  such  judgment  must  be  founded. 
Parker  v.  Boston  dk  H.  8.  B.  Co.  109  Mass. 
499.  It  must  be  left  somewhat  to  the  trial 
court,  and  in  the  exercise  of  its  discretion 
upon  this  question  we  do  not  think  the  court 
erred.  The  same  objection  was  properly  sus- 
tained to  the  question:  ''Had  Mr.  Dorgan 
rolled  from  the  position  that  he  was  found 
sitting  in  at  the  point  of  the  island  to  the 
right  m  the  stream,  what  would  the  position 
of  his  body  have  been  with  reference  to  the 
position  it  was  in  when  vou  found  it?"  This 
was  to  ask  the  witness  the  question  whether, 
in  his  opinion,  Dorgan  might  have  rolled 
from  the  place  where  he  was  sitting  to  the 
place  where  he  was  found,  and  callM  for  an 
inference  which  it  was  proper  that  the  Jury 
alone  should  draw. 

On  the  other  hand,  the  following  question 
was  properly  allow^  to  be  put  to  we  phy- 
sician who  performed  the  autopsy:  ** Sup- 
posing a  person  to  have  fallen  and  been 
stunned  in  shallow  water,  where  he  made 
very  little  struggle,  state  whether  what  you 
found  to  be  the  condition  of  the  lungs  would 
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be  what  would  be  expected  where  a  man  came 
to  his  death  in  that  manner. "  Answer :  **  I 
say,  yes.  It  was  precisely  what  we  would 
have  expected  under  all  the  circumstances. 
We  all  agreed  to  that. "  The  witness  was  an 
expert,  and  it  was  proper  to  ask  his  iudg- 
ment  of  the  conditions  which  he  found  in  the 
body  of  the  deceased,  and  what  they  indicated 
as  to  the  cause  of  death. 

The  fourth  assignment  of  error  was  that 
the  court  erred  in  refusing  to  strike  out  the 
testimony  of  the  plaintiff  below  when  the 
plaintiff  rested  her  case.  This  was  equiva- 
lent to  a  motion  to  direct  a  verdict  for  the 
defendant  on  the  plaintiff's  evidence.  It  has 
been  decided  a  number  of  times  by  the  Su- 
preme Court  of  the  United  States  that  if,  after 
making  such  a  motion,  the  defendant  intro- 
duces evidence,  he  waives  any  error  which 
the  court  may  have  made  in  not  sustaining 
the  motion.  Accident  Ins.  Go.  of  N,  A.  v. 
Orandal,  120  C.  8.  527,  80  L.  ed.  740;  North- 
em  Pat.  R.  Co.  v.  Mares^  128  U.  S.  710,  81 
L.  ed.  296 ;  Union  Ins.  Co.  of  Philadelphia  v. 
Bmith,  124  U.  S.  405,  81  L.  ed.  497. 

The  sixth  and  seventh  assignments  of  error 
are  based  on  the  refusal  of  the  court  to  per- 
mit questions  which  had  been  previouslv  an- 
swered, and  which  were  leading  in  form. 
"We  fully  approve  the  action  of  the  court  in 
refusing  to  allow  these  questions  to  be  put 
after  a  similar  one  had  been  once  answered. 
The  practice  of  counsel  in  repeating  the 
question  for  the  purpose  of  emphasizing  the 
answer  with  the  jury  is  not  to  be  encouraged. 

The  eighth  assignment  of  error  is  based 
on  the  action  of  the  court  in  refusing  to  al- 
low the  following  question:  ^You  have 
heard  the  testimony  in  this  case  about  the 
autopsy?  Answer.  I  have.  Question.  In 
your  judgment,  from  that  testimony,  doctor, 
would  you  sav  that  the  autopsy  was  such  as 
to  enable*  a  physician  to  state  with  any  de- 

See  of  certainty  the  cause  of  the  death  of 
r.  Dorgan?"  This  question  was  clearly 
incompetent,  because  it  asked  the  witness, 
who  was  a  physician,  to  make  his  own  in- 
ference as  to  what  the  evidence  of  the  other 
witness  tended  to  show,  and  then,  upon  such 
inference,  to  give  his  opinion.  To  properly 
elicit  his  opinion  as  to  the  character  of  the 
autopsy,  and  its  usefulness  in  showing  the 
cause  of  the  death,  counsel  should  have  stated 
the  scope  and  character  of  the  autopsy  as  he 
understood  it,  so  that  the  jury,  in  weighing 
the  answer  of  the  witness,  could  know  exactly 
upon  what  facts  it  was  based.  The  difference 
between  this  question  and  the  one  put  to  the 
physician  performing  the  autopjiy  is  that  here 
the  witness  was  asked  to  weic:h  other  men's 
evidence,  a  function  peculiarly  belonging  to 
the  jury,  while  there  the  witness  was  asked 
an  expert  opinion  of  bodily  conditions  which 
he  saw  with  his  own  eyes.  Had  the  physi- 
cian whose  judgment  of  the  autopsy  was 
asked  been  present  at  the  autopsy,  a  question 
calling  for  his  opinion  as  to  its  evidential 
weight  in  determining  the  cause  of  death 
would  have  been  a  proper  one. 

The  ninth  and  tenth  assignments  of  error 
are  based  on  the  ruling  of  the  court  allowing 
the  physician  who  made  the  autopsy  to  an- 
swer the  question  whether  there  was  any  oc- 
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casion  for  making  what  was  called  an  air  or 
water  test  with  the  heart  of  the  deceased. 
He  stated  that  there  was  no  need  of  such  a 
test.  We  think  that  this  was  competent, 
because  the  sufficiency  of  the  autopsy  to  show 
the  normal  or  abnormal  condition  of  the 
heart  had  been  Questioned  by  evidence  intro- 
duced for  the  defendant,  and  it  was,  of  course, 
proper  to  show  that  tbe  test  suggested  by  the 
defendant's  witnesses  were  in  this  case  not 
necessary. 

The  eleventh  assignment  of  error  was  based 
upon  the  action  of  the  court  in  sustaining  the 
objection  to  this  question  put  to  the  physi- 
cian making  the  autopsy:  "Had  it  been 
intimated  to  you  in  any  way  that  Thomas 
Dorgan  had  been  drinking  that  day?"  An- 
swer: "It  had.**  The  witness  had  stated 
previously  that  he  had  examined  the  stomach 
to  see  if  there  was  any  trace  of  alcohol  in  it. 
It  was  an  issue  of  fact  as  to  whether  he  cut 
open  the  stomach  or  not.  He  said  that  he 
did,  and,  as  a  circumstance  tending  to  cor- 
roborate him,  it  was  here  sought  to  show  that 
his  intention  had  been  directed  to  the  ques- 
tion whether  Dorian  had  been  drinking  that 
day.  This  question  was  clearly  admissible 
and  relevant.  It  wsa  no  more  than  to  ask  tbe 
witness  what  the  purpose  and  scope  of  hia 
investigation  was. 

The  twelfth  assignment  of  error  was  based 
on  the  refusal  of  the  court  to  instruct  the  jury 
that  on  the  undisputed  evidence  in  the  case 
the  plaintiff  was  not  entitled  to  recover.  We 
are  very  clear  that  this  request  was  rightly 
refused. 

The  aefendant  made  two  issues.  The  first 
issue  was  that  the  policy  was  void  by  reason 
of  the  alleged  misrepresentation  by  the  in- 
sured that  he  had  not  had,  and  was  not  sub- 
ject to,  fits,  disorders  of  the  brain,  or  any 
mental  or  bodily  infirmity.  The  evidence  of 
the  autopsy  at  the  time  of  his  death  was  that 
his  vital  organs  were  in  a  normal  condition, 
though  he  was  suffering  from  a  slight  cold 
in  the  bronchial  tubes.  The  evidence  of  two 
witnesses  introduced  by  the  defendant  was 
that  he  had  a  structural  defect  of  the  heart 
which  caused  dizziness.  The  normal  condi- 
tion of  the  heart,  as  testified  to  by  the  physi- 
cian performing  the  autopsy,  tended  to  rebut 
this  evidence,  and  the  Question  of  fact  was 
for  the  jury,  the  burden  oeing  upon  the  com- 
pany to  show  a  breach  of  the  warranty. 

The  second  issue  was  as  to  whether  the 
manner  and  cause  of  the  death  brought  it 
within  the  policy.  The  burden  of  proof  on 
this  issue  was  upon  the  plaintiff.  The  de- 
ceased was  found  in  the  water,  with  his  face 
in  such  a  position  that  death  might  have  come 
from  suffocation  by  drowning,  ii  he  had  been 
rendered  unconscious  before  or  after  striking 
the  water.  There  were  bruises  upon  the  fore- 
head of  the  deceased,  indicating  that  his  head 
bad  struck  something  hard,  and  the  bruises 
were  of  a  character  sufficient,  as  testified  to 
by  an  expert  witness,  to  have  produced  un- 
consciousness. The  circumstances  surround- 
ing the  death,  therefore,  were  consistent  with 
the  theory  that  the  deceased  had  slipped  and 
fallen  in  such  a  way  as  to  strike  upon  his 
head  against  a  hard  substance,  producing 
unconsciousness,  in  which  helpless  state  suf- 
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focation  by  drownlDg  followed.  This  was 
one  explanation  of  the  death  consistent  with 
the  absence  of  disease  as  a  moving  or  contrib- 
uting  cause  to  the  accident,  and  certainly 
brought  the  case  within  the  terms  of  the  i>ol- 
icy.  Then  there  was  another  possible  view 
which  the  Jury  in  fact  took,  and  which  will 
be  discussed  hereafter.  Whether  one  or  the 
other  theory,  or  still  another,  satisfied  the 
circumstances  of  the  case,  it  was  for  the  jury 
to  decide.  The  court  had  no  right  to  usurp 
the  functions  of  the  jury  in  this  respect. 

The  sixteenth  assignment  of  error  is  based 
OQ  the  following  charge  to  the  jury.  **I 
have  been  requested  by  the  plaintiff's  coun- 
sel to  instruct  you  something  in  regard  to 
the  inferences  to  be  drawn  from  the  condi- 
tion of  Dorgan  at  the  time  of  this  insurance, 
or  about  that  time,  as  disclosed  by  the  testi- 
mony about  the  condition  of  the  heart,  as  is 
covered  by  the  physicians,  as  giving  out 
the  alleged  rattle  or  murmur.  Now,  gentle- 
men, if  the  murmur  or  sound  of  disordered 
action  which  were  indicated  at  or  before  the 
time  when  D«Tgan  made  this  application 
for  insurance  was  simply  an  occasional  con- 
sequence or  mere  debility, — ^an  'anaemic  con- 
dition' they  term  it  in  scientific  language 
(which  means  the  same  thin^,  more  or  less)  ; 
no  more  or  less  than  a  debilitated,  enfeebled 
condition,  lacking  of  strength  and  vitality,— 
if  that  was  the  case,  if  what  Dr.  Pratt  heard, 
and  afterwards  what  Dr.  Osborn  heard,  was 
simply  an  anaemic  murmur,  an  occasional 
result  only  of  a  weakened  and  enfeebled  con- 
dition of  the  body,  that  would  not ,  be  such 
a  disease  or  bodily  infirmity  as  is  warranted 
against.  This  is  but  an  amplification  of 
what  I  have  alread]^  explained  to  you,  and 
is  a  mere  continuation  by  parts  of  the  gen- 
eral proposition  which  I  have  laid  down  to 
you,  namely,  that  the  defect  or  disease  must 
be  one  of  a  definite  and  somewhat  permanent 
character. " 

The  charge  was  in  relation  to  the  warranty 
that  the  insured  had  never  had,  and  was  not 
subject  to,  fits,  disorders  of  the  brain,  or 
any  bodily  and  mental  infirmity. 

The  court  had  charged  the  jury  previously 
that  it  was  not  material  whether  the  insured 
knew  his  actual  condition  or  not  at  the  time 
he  made  his  application,  if  in  fact  his  war- 
ranty was  not  true.  The  court  told  the  jury 
that  in  determining  the  question  whether 
the  insured  was  or  was  not  inflicted  with  any 
disease  or  bodily  or  mental  infirmity  they 
were  to  inquire  whether  he  had  some  specific 
ailtnent ;  that  it  would  not  come  within  the 
scope  of  this  warranty  that  he  might,  like 
other  men  or  the  generality  of  men,  have 
been  subject  to  occasional  attacks  of  the  kinds 
that  are  specified,  **  but  there  must  have  been 
some  specific  determination  towards  such 
condition  of  the  body,  or  some  part  of  it,  as 
would  amount  to  a  disease  or  a  bodily  in- 
firmity." 

It  seems  to  us  that  the  court  accurately 
stated  the  legal  effect  of  the  contract  con- 
tained in  the  application  and  the  policy. 
An  anaemic  murmur,  it  was  admitted,  in- 
dicated uo  structural  defect  of  the  heart,  but 
arose  simply  from  mere  temporary  debility 
or  weakened  condition  of  the  body.  We  do 
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not  think  that  this  comes  within  the  deflni* 
tion  of  ** bodily  or  mental  infirmity,"  as  the 
term  is  used  in  the  application.  The  state- 
ment in  the  application  by  the  insured  did 
not,  either  in  his  contemplation  or  that  of 
the  company,  refer  to  any  mere  temporary 
ailment  or  indisposition  which  did  not  tend 
to  weaken  and  undermine  the  constitution  at 
the  time  of  taking  membership.  Pudritdcy 
V.  Supreme  Lodge  K.  of  E.  76  Mich.  428; 
Bitnon  V.  Metropolitan  L,  In$.  Cb,  65  Mich. 
806;  Mutual  Ben,  L,  Ins.  Co.  t.  Daviess, 
87  Ky.  541 ;  Manhattan  L.  Ins.  Co.  v.  Fran- 
cisco, 84  U.  8.  17  Wall.  672,  21  L.  ed.  6«8. 

The  seventeenth  assignment  of  error  is 
based  on  the  following  charge  of  the  court: 
^'If  the  condition  of  Dorgan  contributing  to 
his  death  was  produced  by  imprudent  and 
wanton  exposure  of  himself  to  the  perils  of 
the  day,— -the  cold, — and  such  exposure  was 
grossly  imprudent.  In  consequence  of  any 
physical  condition  that  he  may  have  been 
m,  then  his  death,  if  that  imprudence  con- 
tributed to  his  death,  would  not  be  within 
the  scope  of  his  policy  or  entitle  a  recovery." 

This  should  be  taken  in  connection  with 
the  part  of  the  charge  recited  in  the  twenty- 
second  assignment  of  error :  ''It  is  not  such 
exposure  sa  men  usually  are  going  to  take; 
such  as  is  incident  to  the  ordinary  habits 
and  customs  of  life.  Such  an  exposure  as 
tliat  does  not  come  within  the  range  of  a  de- 
fense. An  exposure,  in  order  to  have  been  a 
contributing  cause,  and  so  defeat  the  plain- 
tiff's right  to  recovery  in  this  case,  must  be 
something  beyond  the  ordinary,  or  a  wanton, 
a  piece  of  gross,  carelessness,  as  we  would 
term  such  in  our  designation  of  a  person's 
conduct  in  the  usual  walks  of  life.  If  Dor- 
gan was  at  the  time  in  an  enfeebled  physical 
condition,  that  circumstance  may  be  taken 
into  account  in  determining  whether  he  was 
making  an  imprudent,  wanton,  aiM  reckless 
exposure  of  himself, — of  his  life  and  health ; 
but  if  the  exposure  to  which  he  submitted 
himself  was  of  a  less  degree  than  that,  and 
such  as  I  have  described,  then  it  is  not  with- 
in the  terms  of  the  policy. " 

We  think  the  language  of  the  court  prop- 
erly explained  to  the  jury  what  was  meant 
by  the  words  "voluntary  exposure,  unneces- 
sary danger,  and  hazardous  adventure."  It 
is  questionable  whether  there  was  anything 
in  the  evidence  requiring  the  plaintiff  to  ex- 
clude the  possibility  that  death  might  have 
occurred  by  reason  of  exposure. 

The  eighteenth  assignment  of  error  was 
based  on  this  charge  of  the  court :  **  If  you 
are  satisfied  from  the  evidence  that  he  was  at 
the  time  intoxicated,  so  as  not  to  be  able  to 
manage  himself, — that  is,  not  the  result  of 
simply  taking  a  drink,  one  or  more,  perhaps, 
but  if  he  was  so  intoxicated,  as  that  he  was 
not  fairly  able  to  take  care  of  himself  pru- 
dently and  properly, — and  that  contributed 
to  the  result,  then  such  a  result  would  not 
be  within  the  scope  of  the  policy." 

It  is  objected  to  this  charge  that  by  the 
policy,  if  the  death  happened  while  the 
insured  was  under  the  infiueuce  of  intoxi- 
cating drinks,  no  recovery  could  be  had. 
even  if  such  condition  did  not  contribute  to 
the  result.     It   is  not   necessary  for  us  to 
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answer  the  question  of  construction  thus 
suggested,  because  of  the  evidence  as  to  in- 
toxication. There  was  no  evidence  that 
the  insured  was  intoxicated,  except  so  far 
as  two  circumstances  tended  to  show  it. 
These  were — First,  the  opportunity  to  drink 
afforded  by  the  liquor  which  the  fishing 
party  brought  with  them ;  and,  second,  the 
circumstances  of  the  death,  which  were  of 
such  a  character  that  the  result  might  have 
been  contributed  to  by  the  intoxication  of 
the  deceased.  Without  this  latter  possibility 
there  would  have  been  no  evidence  of  any 
intoxication  which  the  court  could  have  sub- 
mitted to  the  jury.  Unless  the  intoxication 
<lid  contribute  to  the  death,  therefore,  no 
ground  existed  for  saying  that  insured  was 
intoxicated  at  all.  Hence  the  plaintiff  in 
«rror  was  not  injured  by  the  failure  of  the 
court  to  cover  in  his  charge  a  hypothetical 
case  which  there  was  no  evidence  to  support. 

The  twentieth  and  twenty-first  assignments 
of  error  are  based  on  exceptions  taken  to  the 
following  charge  of  the  court :  "If  you  find 
that  branch  in  favor  of  the  plaintiff,  you  will 
then  nass  on  to  the  second,  and  inquire 
whether  or  not  this  death  resulted  from  some 
accident;  simply  as  from,  well,  being  in 
the  brook,  stumbling  there  and  falling  down, 
and  becoming  unconscious,  and  then  drown- 
ing. Was  that  the  fact,  or  was  it,  or  might 
it  with  equal  probability  have  been,  the 
truth  that  from  some  condition  that  he  was 
in,  either  one  of  considerable  long  continu- 
ance or  short  duration,  it  is  no  matter  which, 
he  fainted  .away,  and  fell  into  the  brook? 
Whether  he  fell  in  before  or  after  his  death 
would  be  of  no  consequence.  Inquire  what 
was  the  fact  in  reference  to  that.  You  must 
be  satisfied  by  a  preponderance  of  the  evi- 
dence, gentlemen,  before  you  can  render  a 
verdict  for  the  plaintiff  in  this  case  on  that 
branch  of  the  case ;  you  must  be  satisfied  that 
a  preponderance  of  the  evidence  establishes 
the  fact  that  the  death  was  the  result  of  an 
accident  only,  without  the  concurrence  of 
any  cause  resulting  from  any  disorder  or 
disease  or  infirmity  or  deformity  of  Dorgan*8 
vital  organs." 

We  think  this  correctly  stated  the  law  of 
the  case.  The  language  expressly  excepted 
to,  namelv,  "Whether  he  fell  in  before  or 
after  his  death  would  be  of  no  consequence, " 
had  application  to  what  the  court  stated  im- 
mediately before,  namely,  that  if  his  fainting 
away  and  falling  into  the  brook  had  been 
the  result  of  his  bodily  condition,  whether 
of  considerable  long  continuance  or  short 
duration,  the  death  would  not  be  within  the 
policy,  and  that,  no  matter  whether  he  fell 
in  before  or  after  his  death,  he  could  not  re- 
cover. As  the  charge  is  printed,  the  sen- 
tence is  separated  from  that  to  which  it  evi- 
dently belongs,  and  a  different  sense  at  first 
is  given  to  it.  We  have  no  doubt  that  in 
the  charge  to  the  iury  the  sentence  was  put 
where  it  really  belongs,  as  a  mere  qualifica- 
tion or  explanation  of  the  sentence  immedi- 
atelv  preceding. 

The  twenty- third  assignment  of  error  is 
based  on  the  language  of  the  court  given  to 
the  jury  in  answer  to  the  question  put  by 
them.  The  language  was  as  follows :  "  Gen- 
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tlemen  of  the  jury,  I  received  a  communi* 
cation  from  your  foreman  that  you  wish 
instructions  upon  this  question  of  whether 
deceased,  when  he  was  on  the  bank  of  the 
brook,  was  overtaken  with  some  temporary 
trouble  that  caused  him  to  fall  in  and  was 
drowned,  would  that  be  considered  only  ac- 
cidental? I  instruct  you,  if  he  was  at  that 
moment  overtaken  with  a  trouble  of  which 
he  was  subject,— that  is,  from  a  recurrence 
of  a  trouble  to  which  he  was  subject, — and 
he  then  fell  in  the  brook  and  was  drowned, 
that  that  would  not  be  a  case  where  a  recovery 
could  be  had  upon  the  policy  because  his 
physical  condition  was  a  part  of  the  causes 
contributing  to  the  death ;  but  if  the  tem- 
porary trouble  spoken  of  in  this  question 
was  one  of  which  he  was  not  subject,  but 
was  something  entirely  unusual  and  uncom- 
mon with  him,  and  that  he  at  that  time  fell 
into  the  brook  and  was  drowned,  that  would 
be  an  accident,  and  the  death  would  be  ac- 
cidental only." 

The  jury  found  that  the  insured  was  un- 
conscious when  he  fell  into  the  brook,  and 
that  the  unconsciousness  was  due  to  a  tem- 
porary afiSiction,  in  accordance  with  thii 
charge. 

The  twenty-fifth  assiirnment  of  error  is 
based  on  the  refusal  of  the  court  to  vacate 
and  set  aside  the  verdict  on  the  ground  that 
the  three  special  findings  of  the  jury  could 
not  sustain  their  general  verdict. 

Upon  these  two  assignments  of  error  arises 
the  main,  difficult,  and  doubtful  question  in 
the  case.  The  policy  provided,  as  we  have 
already  seen,  that  the  benefits  under  it  ex- 
tended to  the  death  of  the  insured  through 
external,  violent,  and  accidental  means,  and 
that  it  should  not  cover  accidental  injuries 
or  death  resulting  from  or  caused  directly 
or  Indirectly,  wholly  or  in  part,  by  or  in 
consequence  of  fits,  vertigo,  somnambulism, 
or  any  disease  existing  prior  or  subsequent 
to  the  date  of  the  certificate,  or  to  any  cause 
excepting  where  the  injury  was  the  sole 
cause  of  the  disability  or  death.  In  the  ap- 
plication the  deceased  stated  that  he  was 
aware  that  the  insurance  would  not  extend 
to  "any  bodily  injury  happening,  directly 
or  indirectly,  in  consequence  of  disease,  or 
to  death  or  disability  caused  wholly  or  in 
part  by  bodily  infirmities  or  disease,  or  to 
any  case  where  the  accidental  injury  was  not 
the  proximate  and  sole  cause  of  disability  or 
death." 

It  is  well  settled  that  an  involuntary  death 
by  drowning  is  a  death  by  external,  violent, 
and  accidental  means.  Trew  v.  Railway 
Amir,  Co.  6  Hurlst.  &  N.  838 ;  Winspear  v. 
Accident  Jm.  Go.  L.  R.  6  Q.  B.  Div.  42; 
Reynolds  v.  Accidental  Ini,  Co.  22  L.  T.  N. 
S.  820. 

We  are  of  the  opinion  that  in  the  legal 
sense,  and  within  the  meaning  of  the  last 
clause,  if  the  deceased  suffered  death  by 
drowning,  no  matter  what  was  the  cause  of 
his  falling  into  the  water,  whether  disease 
or  a  slipping,  the  drowning,  in  such  case, 
would  be  the  proximate  and  sole  cause  of  the 
disability  or  death,  unless  it  appeared  that 
death  would  have  been  the  result,  even  had 
there  been  no  water  at  hand  to  fall  into.  Tie 
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disease  would  be  but  the  condition;  the 
drowning  would  be  the  moving, 'solo,  and 
proximate  cause. 

In  Wingpear  v.  Accident  In$,  Co,^  L.  R.  6 
Q.  B.  Div.  42,  the  terms  of  the  policy  pro- 
vided "  that  it  should  cover  anv  personal  in- 
jurv  caused  b^  accidental,  externa),  and 
visible  means,  if  the  direct  effect  of  such  in- 
jury should  occasion  his  death ;  and  it  pro- 
vided, further,  that  it  should  not  extend  to 
any  injury  caused  by  or  arising  from  natural 
disease  or  weakness,  or  exhaustion  consequent 
upon  disease."  The  insured  was  seized  with 
an  epileptic  fit  and  fell  into  a  stream,  and 
was  there  drowned  while  suffering  from  a  fit. 
It  was  held  that  the  death  was  within  the 
risk  covered  by  the  policy,  and  that  the  pro- 
viso did  not  apply. 

In  Lavorenee  v.  Accidental  In$.  Co,,  L.  R. 
7  Q.  B.  Div.  316,  the  policy  provided: 
••This  policy  covers  injuries  accidentally 
occurring  from  material  and  external  cause 
operating  upon  the  person  of  the  insured, 
where  such  accidental  injury  is  the  direct 
and  sole  cause  of  the  death  to  the  insured, 
but  it  does  not  insure  in  case  of  death  arising 
from  fits,  ...  or  any  disease  whatso- 
ever, arising  before  or  at  the  time  or  follow- 
ing such  accidental  injury,  whether  conse- 
quent upon  such  accidental  injury  or  not, 
and  whether  causing  such  death  directly  or 
Jointly  with  such  accidental  injury." 

The  insured,  while  at  a  railway  station, 
was  seized  with  a  fit,  and  fell  forward  off 
the  platform  across  the  railway,  when  an  en- 
gine and  carriages  which  were  passing  went 
over  his  body,  and  killed  him.  It  was  held 
that  *"  the  death  of  the  insured  was  caused  by 
an  accident,  within  the  meanine  of  the  pol- 
icy, and  that  the  insurers  were  liable." 

Mr.  Justice  Watkin  Williams  said  in  this 
case :  **The  true  meaning  of  this  proviso  is 
that,  if  the  death  arose  from  a  fit,  the  com- 
pany are  not  liable,  even  though  accidental 
injury  contributed  to  the  death  in  the  sense 
that  they  were  both  causes,  which  operated 
jointly  m  causing  it.  That  is  the  meaning, 
In  my  opinion,  of  this  proviso.  But  it  is 
essential  to  that  construction  that  it  should 
be  made  out  that  the  fit  was  a  cause,  in  the 
sense  of  being  the  proximate  and  immediate 
cause  of  the  death,  before  the  company  are 
exonerated,  and  it  is  not  the  less  so  because 
you  can  show  that  another  cause  intervened 
and  assisted  in  the  causation." 

After  giving  some  illustrations,  the  learned 
justice  continued  :  **I  therefore  put  my  de- 
cision on  the  broad  eround  that,  according 
to  the  true  construction  of  this  policy  and 
this  proviso,  this  was  not  an  act  arising  from 
a  fit,  and  therefore  whether  it  contributed  di- 
rectly or  indirectly,  or  by  any  other  mode, 
to  the  happening  of  the  subsequent  accident, 
seems  to  me  wholly  immaterial,  and  the  judg- 
ment of  the  court  ought  to  be  in  fkvor  of  the 
plaintiff." 

These  cases  are  referred  to  with  approval 
"by  Mr.  Justice  Gray  in  delivering  the  opin- 
ion of  the  Supreme  Court  in  case  of  Accident 
Ine.  Co.  oJN.  A.  v.  Crandal,  120  U.  S.  627- 
682,  20  L.  ed.  740-742.  They  sufficiently 
establish  the  proposition  that,  ii  the  deceased 
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in  this  case  died  by  drowning?,  then  drown- 
ing was  in  law  the  sole  and  proximate  cause 
of  the  disability  or  death. 

We  now  proceed  to  inquire  whether,  if  the 
fall  of  the  aeceased  into  the  water  was  caused 
by  fits,  vertigo,  or  any  disease,  such  acci- 
dental death  could  be  said,  within  the  mean- 
ing of  the  policy,  to  have  been  •'caused  di- 
rectly or  indirectly,  wholly  or  in  part,  by 
or  in  consequence  of  such  fits,  vertigo,  or 
disease."  In  our  opinion  the  adjective  ''ac- 
cidental" qualifies  not  only  ** injuries,"  but 
also  "death,"  and  therefore  an  accidental 
death  b^'  drowning  does  result  from,  and  is 
caused  indirectly  by,  fits,  vertigo,  or  other 
disease,  if  the  fall  into  the  water,  from  which 
drowning  ensues,  is  caused  by  such  disease. 
The  exception  is  broader  than  the  exceptions 
in  the  policies  considered  in  the  Winsptar 
and  the  Lawrence  CoMe,  and  is  made  so  bj 
the  use  of  the  word  **  indirectly."  As  can  be 
seen  from  the  words  of  Mr.  Jnetice  Williams 
quoted  above  in  the  Lawrence  Ca«,  if  that 
policy  had  provided  that  it  should  not  apply 
to  an  accident  to  which  a  fit  contributed  in- 
directly, the  company  would  not,  in  his 
opinion,  have  been  liable. 

We  are  therefore  finally  brought  to  the 
question  what  the  words  **  disease  and  bodily 
infirmity"  include.  We  think  the  charge  of 
the  court  below  upon  this  point  must  be  sus- 
tained. In  a  broad,  generic  sense,  any  tem- 
porary trouble  by  reason  of  which  a  man  loses 
consciousness  is  a  disease.  It  is  a  condition 
of  the  body  not  normal,  and  produced  by  the 
imperfect  working  of  some  function,  but  a» 
the  imperfect  working  is  not  permanent,  and 
the  boay  returns  at  once,  or  in  a  short  period 
of  time,  to  its  normal  condition,  it  does  not 
rise  to  the  dignity  of  a  disease.  A  faintine 
spell  produced  by  indigestion  or  a  lack  of 
proper  food  for  a  number  of  hours,  or  from 
any  other  cause  which  would  not  indicate 
any  disease  in  the  body,  but  would  show  a 
mere  temporary  disturbance  or  enfeeblement, 
would  not  come  within  the  meaning  of  the 
words  **  disease  and  bodily  infirmity,  '^  as  used 
in  this  policy. 

It  is  a  well- settled  rule  in  the  construction 
of  insurance  policies  of  this  character,  which 
the  insured  accepts  for  the  purpose  of  cover- 
ing all  accidents,  to  construe  all  language 
used  to  limit  the  liability  of  the  company, 
strongly  against  the  company.  Policies  am 
drawn  by  the  legal  advisers  of  the  company, 
who  study  with  care  the  decisions  of  the 
courts,  and,  with  those  in  mind,  attempt  to 
limit  as  narrowly  as  possible  the  scope  of 
the  insurance.  It  is  only  a  fair  rule,  there- 
fore, which  courts  have  adopted,  to  resolve 
any  doubt  or  ambiguity  in  lavor  of  the  in- 
sured and  against  the  insurer.  FUton  v.  Ac- 
cidental Death  In».  Go.  17  C.  B.  N.  8.  122 : 
Accident  Ins.  Co.  of  N,  A.  v.  Crandai,  120 
U.  8.  527-588,  80  L.  ed.  740-748:  Unitid 
States  Mut.  Ace.  Asso.  v.  Airman,  84  Va, 
52 ;  Healey  v.  Northwest  Mut.  Ace.  Asso.  188 
111.  556,  9  L.  R.  A.  871.  Our  view  of  what 
the  word  "disease"  must  be  limited  to  in  this 
policy  is  sustained  by  the  decisions  of  the 
supreme  court  of  Michigan  in  Pudritzky  v. 
Supreme  Lodge  K.  of  H.  76  Mich.  428,  and 
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Brown  ▼.  Metropolitan  L.  Ins.  Co,  66  Mich. 
806,  and  also  by  Mutual  Benefit  L,  Ins,  Co. 
V.  Davieee,  87  Ky.  641. 

In  Manliattan  L,  Ine,  Co,  7,  Prandeeo,  84 
U.  S.  17  Wall.  672.  21  L.  ed.  6»8,  a  physi- 
cian testified  that  the  person,  who  had  aied 
twenty-four  da^s  after  the  policy  issued,  had 
the  disease  of  indigestion,  torpid  liver,  and 
colic,  and  that  he  died  from  acute  hepatitis ; 
whereas  several  acquaintances  of  the  deceased 
testified  that  they  had  never  known  him  to 
be  unwell,  or  if  so  more  than  very  slightly, 
and  that  thev  considered  him  to  be  a  healthy 
man.  The  defense  of  the  insurance  company 
was  that  the  decedent  had  answered,  in  re- 
ply to  the  usual  questions,  that  he  had  no 
sickness  or  disease.  In  reference  to  this  is- 
sue the  court  instructed  the  jury  that  it  was 
for  them  to  determine  from  the  evidence 
whether  the  person  whose  life  was  insured 
had,  during  the  time  mentioned  in  the  ques- 
tions propounded  on  makincr  the  application, 
any  affliction  that  could  properly  be  called 
a  '^sickness  or  disease,"  within  the  meaning 
of  the  term  as  used,  and  said :  ^  For  example, 
a  man  might  have  a  slight  cold  in  the  head 
or  slight  headache,  that  in  no  way  seriously 
affected  his  health,  an  affliction  which  might 
be  forgotten  in  a  week  or  a  month,  which 
might  be  of  so  trifling  a  character  as  not  to 
constitute  a  'sickness  or  disease, '  within  the 
meaning  of  the  term  as  used,  and  which  the 
party,  would  not  be  required  to  mention  in 
answering  questions." 

This  charge  was  held  good. 

The  point  made  under  the  twenty- fifth  as- 
signment of  error  is  that  there  was  no  evi- 
dence to  sustain  the  finding  of  the  jury  that 
the  unconsciousness  of  the  deceased,  during 
which  drowning  ensued,  was  caused  by  a 
temporarjr  affliction.  There  certainly  was  no 
direct  evidence  of  this  cause.    No  one  was 


present  to  see  how  the  death  in  fact  did  oc- 
cur. The  conclusion  of  the  jury  in  any  case 
must  be  based  upon  inference  from  circum- 
stances, and  not  from  direct  evidence.  There 
was  the  circumstance  that  the  deceased  was 
found  dead,  with  his  face  submerged  in 
water,  in  such  a  position  that  drowning 
might  have  caused  his  death.  There  was  the 
expert  evidence  of  the  physician  who  per- 
formed the  autopsy  to  the  effect  that  the  con- 
dition of  the  body  of  the  deceased  after  death 
indicated  death  by  drowning,  and  was  what 
might  be  expected  if  the  deceased  had  been 
drowned.  There  was  the  evidence  of  the 
same  physician  that  the  vital  organs  of  the 
deceased  were  normal,  and  indicated  the  pres- 
ence of  no  disease.  Assuming  these  facts 
proven  (and,  there  having  been  evidence  to 
prove  them,  the  jury  had  a  right  to  conclude 
that  they  were  facts) ,  it  would  be  a  very  rea- 
sonable inference  that  a  man  would  not  drown 
in  water  only  six  and  a  half  inches  deep  un- 
less he  were  unconscious  as  he  lay  in  the 
water.  Something  must  have  produced  the 
unconsciousness.  It  was  not  produced  by 
disease,  because  the  autopsy  tended  to  show 
that  the  deceased  was  not  suffering  from  dis- 
ease likely  to  cause  unconsciousness,  and  the 
jury  might  well  have  inferred  that  the  bruises 
upon  the  head  did  not  indicate  a  sufficient 
concussion  to  produce  unconsciousness.  Rea- 
soning by  exclusion,  therefore,  the  iury 
might  from  the  circumstances  properly  nave 
found  the  verdict  which  they  did'  find, 
namely,  that  the  unconscious  and  helpless 
condition  of  the  injured  in  which  drowning 
ensued  arose,  not  from  disease,  but  from  in- 
digestion or  want  of  food,  or  some  other  tem- 
porary cause. 

T?ie  judgment  of  the  court  below  is  ajprmed^ 
with  costs. 


NORTH  CAROLINA  SUPREME  COURT. 


Malvina  T.  WHITE.  Appt,, 

9, 

NORTHWESTERN  NORTH  CAROLINA 

RAILROAD. 

aiS  N.  C.  610.) 

1.  The  presmnptioii  in  the  absence  of 
evidence  is  that  the  fee  of  a  street  re- 
n&ains  in  the  abutting^  proprietor. 

2.  The  use  of  a  street  for  a  steam  rail- 
road is  a  perveislOD  of  the  street  from  ita  orig- 
inal and  proper  pubUo  purpose. 

8«  An  abnttinff  owner,  whether  owning 
the  fee  in  a  U^hway  or  not»  has  certain 
proprietary  rights  which  cannot  be  takeo  away 
without  compensation,  even  under  the  authority 
of  the  leirislature. 


4.  An  abnttinic  owner  is  entitled  to  dam- 
ages for  the  diminution  of  the  value  of  the 
property  caused  by  reducing  the  width  of  the 
street,  or  by  excavations  rendering  it  unsafe  and 
dangerous,  in  oonstructingasteam  railroad  there- 
in. 

(December  5, 1893.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Forsyth  County 
in  favor  of  defendant  in  a  proceeding  to  re- 
cover damages  alleged  to  have  resulted  to  plain- 
tiff's property  by  reason  of  the  construction  of 
defendant's  railroad.    Beversed. 

The  action  was  to  recover  for  damages 
caused  by  blasting  during  the  construction  of 
the  road  and  for  damages  for  tbe  interference 
with  the  street  in  front  of  plaintiff's  property. 


NOTB.— The  more  liberal  doctrines  which  have 
steadily  gained  ground  In  recent  years  as  to  the 
property  rights  of  abutting  owners  which  are  in 
the  nature  of  easements.  Independent  of  the  owner- 
ship of  the  fee  and  the  nature  of  a  '*  taking  ^  within 
the  law  of  eminent  domain  are  both  well  Illustrated 
In  tbe  above 
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As  to  what  oonstitu  tes  a  taking,  see,  in  connection 
with  the  above  case.  St.  Louis  v.  Hill  (Moj  21  L. 
R.  A.  226;  Memphis  ^C.R.  Go.  v.  Birmingham  S.  A 
T.  R.  R.  Co.  (Ala.)  18  L.  R.  A.  166,  and  reference  note 
thereto;  also  Yanderlip  v.  Orand  Rapids  (Mich.)  I 
L.  B.  A.  247. 
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The  court  refused  to  submit  to  the  jury  the 
question  of  damages  for  interfereDce  with  the 
street  and  the  plaintiff  submitted  to  a  nonsuit 
and  took  this  appeal. 

Further  facts  appear  in  the  opinion. 

Mr,  E.  B.  Jones,  for  appellant; 

When  a  street  has  been  dedicated  or  con- 
demned by  a  city  for  use  of  the  public,  the  fur- 
ther appropriation  of  the  same  street  by  a  rail- 
road is  the  imposition  of  a  new  servitude  for 
which  the  owner  is  entitled  to  compensation. 

2  Wood,  Railway  Law,  p.  724. 

Municipal  or  state  legislatures  have  no  au- 
thority or  power  to  authorize  the  taking  of 
highways  by  a  railroad  company,  without  com- 
pensation to  owners. 

2  Wood,  Railway  Law,  p.  740. 

The  owner  of  an  abutting  lot  injured  by  the 
construction  of  a  railroad  track  in  a  street  may 
recover  compensation  from  the  railroad,  not- 
withstanding the  grant  of  right  of  occupancy 
by  the  municipal  authorities. 

Elliott,  Roads  &  BtTeet^,  p.  582. 

In  MooH  V.  Garaan,  7  L.  R,  A.  648,  104  N. 
C.  431,  this  court  has  declared  that  a  statute 
or  ordinance  which  attempts  to  divest  a  person 
or  corporation  of  private  property  for  private 
purposes,  or  for  public  purposes,  unless  upon 
just  compensation,  and  in  a  manner  provided 
by  law,  is  unconstitutional. 

See  also  Rich  v.  Minneapolis,  87  Minn.  428; 
8  Kent,  Com.  432; 2 Dill.  Mun.Corp.  725;  Mills, 
Em.  Dom.  §  204;  Lewis.  Em.  Dom.  §  111; 
Grand  Ba/pids  <Sb  1.  R,  Co.  v.  Heiul,  47  Mich. 
dB3;  Southern  Pae,  R,  Co.  v.  Refd,  41  Cal. 
256;  Imlay  v.  Union  Branch  R,  Go.  26  Conn. 
240,  68  Am.  Dec.  892;  South  Carolina  R.  Co. 
V.  Stein,  44  Ga.  546;  Dalp  v.  Georgia  Southern 
d  F.  R.  Co.  80  Ga.  793;  Cox  v.  LouisviUe,  N. 
A.  d  C.  R.  Co.  48  Ind.  178;  Kuefuman  v. 
Cleveland,  0.  d  D.  R.  Co.  46  Iowa,  366;  In- 
dianapolis, B.  dW.RCo:  V.  Hartley,  67  HI. 
439, 16  Am.  Rep.  624;  PhippsY.  Western  Mary- 
land R.  Co.  66  Md.  319;  Laiarenes  R.  Co.  v.  Wil- 
liams, 85  Ohio  St.  168. 

Messrs.  Olenii  A  Kanly  for  appellee. 

Shepherd,  Ch.  J%,  delivered  the  opinion 
•f  the  court: 

The  plaintiff  is  the  owner  of  a  lot  abutting 
upon  one  of  the  streets  of  the  city  of  Winston, 
and  brings  this  action  to  recover  damages  for 
various  injuries  to  her  said  property,  inflicted 
by  the  defendant  by  reason  of  its  having 
entered  upon  and  constructed  its  railroad 
through  the  said  street.  It  appears  from  the 
complaint  that  prior  to  the  plaintiff's  pur- 
chase of  the  property,  in  1879,  the  street  had 
been  **  located  and  opened  for  the  use  and 
benefit  of  plaintiff  and  others,  and  the  public 
generally,  who  owned  property  north  of 
Liberty  street,  which  was  almost  inaccessible 
by  or  over  any  other  street. "  It  also  appears 
that  in  the  construction  of  its  road  the  de- 
fendant made  an  excavation  in  front  of  said 
property  223  feet  in  length,  and  35  or  40  feet 
in  depth  and  width,  and  thereby  reduced  the 
width  of  the  street  from  80  to  18  feet.  It  is 
further  alleged  that  by  "reason  of  the  nature 
of  the  soil  and  the  proximity  of  the  cuts, 
travel  along  the  said  street  is  rendered  dan- 
gerous, and  that,  in  order  to  sustain  the  width 
of  the  same  15  to  18  feet,  the  defendant  has 
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put  in  pillars  or  posts  to  hold  and  retain  th« 
earth  composing  the  street  in  position,  which 

f plaintiff  alleges  is  insecure  and  unsafe,  and 
iable  to  destroy  and  render  useless  the  said 
street."  It  is  furthermore  alleged  that  by 
reason  of  such  excavation  and  occupation  by 
the  defendant  the  street  at  certain  points  along 
the  line  of  plaintiff's  property  is  almost  en- 
tirely destroyed,  and  that  plaintiff  is  greatly 
endamaged.  These  allegations,  extracted 
from  the  complaint,  must,  for  the  purposes 
of  the  appeal,  be  taken  as  true,  as  no  evi- 
dence seems  to  have  been  introduced  on  the 
trial ;  and  his  honor  rejected  tlie  issue  as  to 
the  alleged  damages  sustained  by  the  plain- 
tiff on  the  ground  that  the  defendant  **  had  a 
license  from  the  city  to  construct  its  road,  and 
use  the  street  if  necessary. "  The  questions 
presented,  therefore,  are  whether,  as  against 
the  abutting  owner,  the  city  can  authorize 
the  use  of  its  streets  for  the  purposes  of  an 
ordinary  steam  railroad,  and  whether  such 
abutting  owner  has  any  proprietary  rights, 
for  the  violation  of  which  she  can  maintain 
an  action.  It  does  not  appear  how  the  city 
acquired  its  title  to  the  street  in  question, 
nor  do  we  learn  from  the  record  whether  it 
owns  the  fee  in  the  soil,  or  simply  an  ease- 
ment therein.  In  the  absence  of  evidence, 
however,  the  presumption  is  that  the  city  has 
an  easement  only,  and  that  the  fee  remains  in 
the  abutting  proprietor.  Elliott,  Roads  & 
Streets,  110 ;  Ri(A  v.  Minneapolis,  87  Minn. 
428 :  3  Kent,  Com.  482.  In  such  a  case*'' the 
abutting  owner  is  entitled  to  every  right  and 
advantage  in  that  part  of  the  street  of  which 
he  owns  the  fee,  not  required  by  the  public. 
The  easement  of  the  public  is  the  right  to 
use  and  improve  the  street  for  the  purposes 
of  a  highway  only."  Lewis,  Em.  Dom.  113. 
It  must  follow,  therefore,  that  if  the  city 
perverts  the  streets  to  illegitimate  purposes, 
it  is  an  interference  with  the  proprietary 
rights  of  the  abutter,  and  that  he'  is  entitled 
to  relief  at  the  hands  of  the  courts. 

This  introduces  us  to  the  very  important 
question,  never  before  passed  upon  by  this 
tribunal,  whether  or  not  the  use  of  a  steam 
railroad  is  a  perversion  of  the  street  from  its 
original  and  proper  public  purposes.  There 
has  been  much  discussion,  and  not  a  little 
conflict  of  judicial  decision,  upon  this  sub- 
ject ;  but  it  is  believed  that  the  weight  of  au- 
thority greatly  preponderates  in  favor  of  the 
affirmative  view  of  the  proposition.  Judge 
Dillon,  after  a  careful  investigation,  states 
his  conclusion  as  follows:  ''The  weight  of 
judicial  authority  undoubtedly  is  that  where 
the  public  have  only  an  easement  in  the 
streets,  and  the  fee  is  retained  by  the  adjacent 
owner,  the  legislature  cannot,  under  the  con- 
stitutional guaranty  of  private  property,  au- 
thorize an  ordinary  steam  railroad  to  be  con- 
structed thereon,  against  the  will  of  the 
adjoining  owner,  without  compensation  to 
him.  In  other  words,  such  a  railway,  as 
usually  constructed  and  operated,  is  an  ad- 
ditional servitude."  2 Dill.  Mun.  Corp.  725. 
In  Mills  on  Eminent  Domain  (sec.  204)  the 
same  doctrine  is  laid  down,  and  it  is  said ! 
"The  legislature  may  authorize  the  use  of  a 
street  by  the  railroad,  so  as  to  make  the  entry 
lawful ;  but  the  use  is  an  additional  burden* 
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and  the  right  will  not  become  fixed  in  the 
company  until  compensation  is  made.  If  no 
remedy  is  provided,  there  is  remaining  the 
remedy  at  common  law."  In  Lewis  on  Emi- 
nent Domain  (sec.  Ill)  the  able  and  discrim- 
inating author  remarks :  **To  us  it  seems  so 
clear  that  a  railroad  is  foreign  to  the  legiti- 
mate uses  of  a  highway  that  we  never  have 
been  able  to  understand  how  a  court  could 
reach  a  contrary  conclusion."  After  statine 
that  highways  have  from  time  immemorial 
been  devoted  to  the  common  use  of  every 
citizen,  and  that  no  one  had  a  private  right 
or  any  exclusive  privilege  therein,  the  author 
proceeds :  **  The  railroad  does  not  fall  within 
the  scope  of  such  uses.  It  requires  a  perma- 
nent structure  in  the  street,  the  use  of  which 
is  private  and  exclusive.  It  gives  to  an  in- 
dividual or  corporation  a  franchise  and  ease- 
ment in  the  street  inconsistent  with  the  pub- 
lic right.  To  hold  that  a  railroad  is  one  of 
the  proper  and  legitimate  uses  of  a  street 
leads  to  the  absurd  consequence  that  a  street 
might  be  filled  with  parallel  tracks,  which 
would  practically  exclude  all  ordinary 
travel,  and  still  be  devoted  to  the  ordinary 
uses  of  a  highway.  The  law  ought  not  to 
tolerate  sucfi  a  consequence."  In  Elliott  on 
Roads  &  Streets  (page  528)  the  author  cites 
many  authorities,  and  concludes  by  saving 
that  the  weight  of  authority  is  that  such  an 
appropriation  of  a  street  is  "a  new  and  ad- 
ditional burden,"  for  which  the  abutter  is 
entitled  to  compensation.  In  support  of  his 
proposition  he  quotes  the  following  language 
of  jvdge  Cooley :  **  Neither  can  the  use  of  the 
highway  for  the  ordinary  railway  be  in  fur- 
therance of  the  purpose  for  which  the  high- 
way is  established,  and  a  relief  to  the  local 
business  and  travel  upon  it.  The  two  uses, 
on  the  other  hand,  come  seriously  in  conflict. 
The  railroad  constitutes  a  perpetual  em- 
barrassment to  the  ordinary  use,  which  is 
greater  or  less  in  i)roportion  to  the  business 
tiiat  is  done  upon  it,  and  the  frequency  of 
trains.  When,  therefore,  the  country  high- 
way or  the  city  street  is  taken  for  the  pur* 
poses  of  a  railroad  company  engaged  in  the 
business  of  transporting  persons  and  property 
between  distant  points,  the  owner  of  the  soil 
in  the  highway  is  entitled  to  compensation, 
because  a  new  burden  has  been  imposed  upon 
his  estate,  which  i^ects  him  differently  from 
the  original  easement,  and  may  be  specially 
injurious."  Const.  Lim.  8d  ed. 688.  In  Hare 
on  American  Constitutional  Law,  861,  the 
foregoinsT  doctrine  is  fully  approved,  and  it  is 
said :  ''It  is  immaterial,  as  recrards  the  prin- 
ciple, whether  the  land  is  given  voluntarily 
or  taken  under  the  right  of  eminent  domain. 
If  the  owner  dedicates  the  land,  it  is  for  the 
continuing  uses  of  a  street;  if  it  is  con- 
demned, such  also  is  the  end  in  view.  To 
convert  a  common  highway  over  a  man*s 
land  into  a  railroad  is,  therefore,  to  impose 
an  additional  burden  upon  the  land,  which 
greatly  impairs  its  value,  considered  as  a 
whole ;  and  if  the  owner  is  not  compensated 
his  consent  must  be  proved.  It  cannot  be 
said  with  truth  that  in  assenting  to  the  lay- 
ing out  of  the  highway  upon  Us  land  he  con- 
sented to  the  bunding  of  a  railroad  upon  it, 


because  they  are  essentially  different. 
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one  benefits  his  lands,  renders  access  to  it 
easy,  and  enhances  the  price ;  while  the  other 
makes  access  to  it  difficult  and  dangerous,  and 
renders  it  comparatively  valueless. 

Nor  can  it  be  justly  contended  that  a  rail- 
way is  merely  an  improved  highway.  .  .  . 
Were  the  transaction  between  individuals, 
every  one  would  see  the  injustice  of  such  a 
conclusion.  The  doubt  arises  from  the  sup- 
position that  the  public  interest  is  involved ; 
and  it  was  to  guard  against  the  bisA  arising 
from  this  source  that  the  constitution  inter- 
fered to  protect  the  citizen.  It  follows  that 
the  dedication  of  land  as  a  street  does  not 
preclude  the  owner  from  bringing  trespass 
or  ejectment  or  obtaining  an  injunction 
against  a  railway  company  which  is  about 
to  enter  upon  and  occupy  the  way,  and  that 
the  company  cannot  (in  the  absence  of  the 
exercise  of  the  right  of  eminent  domain)  rely 
upon  a  grant  from  tiie  legislature  and  the 
license  or  consent  of  the  municipality  as  a 
justification."  Booth,  in  his  work  on  Street 
Railways  (sec.  78),  after  stating  that  in  the 
early  history  of  commercial  railroads  the 
current  of  authority  was  contrary  to  the  views 
above  stated,  remarks:  "But,  according  to 
the  weight  of  judicial  opinion  as  expressed 
during  the  last  thirty  years,  where  the  fee  of 
the  street  remains  in  the  adjoining  owner, 
such  use  is  inconsistent  with  the  purposes  of 
the  origipal  acquisition,  and,  without  com-  • 
pensation,  can  only  be  acquired  by  the  exer- 
cise of  the  power  of  eminent  domain." 

In  the  discussion  of  the  question,  we  have 
preferred  to  reproduce  the  conclusions  of  em- 
inent text- writers,  rather  than  attempt  a  re- 
view of  the  numerous  decisions  upon  which 
they  are  founded.  These  decisions  and  others 
we  could  cite  fully  establish,  upon  principle 
and  by  weight  of  authority,  the  proposition, 
that,  where  the  public  have  only  an  easement 
in  the  street,  and  the  fee  of  the  soil  of  the 
street  is  retained  in  the  abutting  owner,  a 
steam  railroad  cannot,  under  the  constitu- 
tional guaranty  of  private  property,  be  law- 
fully constructed  and  operated  thereon  against 
his  will  and  without  compensation,  urand 
Rapid»  d  1.  R.  Go.  v.  Hei»el,  47  Mich.  893 ; 
Southern  Pae.  R,  Go.  v.  Reed,  41  Cal.  266 ; 
Imlay  v.  Union  Branch  R,  Co.  26  Conn.  249, 
68  Am.  Dec.  892 ;  South  Carolina  R.  Co.  v. 
Steiner,  44  Ga.  546 ;  Daly  v.  Georgia  Southern 
A  F.  R.  Co,  80  Ga.  793 ;  Cox  v.  Louisville, 
N,  A.  A  C.  R.  Co.  48  Ind.  178 ;  Kucheman 
V.  Cleveland,  G.  db  D.  R.  Go,  46  Iowa,  366 ; 
Indianapolis,  B.  db  W.  R.  Co.  v.  Hartley,  67 
111.  439,  16  Am.  Rep.  624 ;  Phipps  v.  Western 
Maryland  R.  Co.  66  Md.  319 ;  Sjmndidd  v. 
Connecticut  River  R.  Co.  4  Cush.  63 ;  Harring- 
ton v.  St.  Paul  A  S.  C.  R.  Go.  17  Minn.  215 
(Gil.  188)  ;  Hastings  db  O.  1.  R.  Co.  v.  IngaXU, 
15  Neb.  123;  Chamberlain  v.  Elizahethport 
Steam  Cordage  Go.  41  N.  J.  Eq.  43 ;  Lawrence 
R.  Co.  v.  WiUiams,  85  Ohio  St.  168 ;  Ford  v. 
Chicago  db  N.  W.  R.  Co.  14  Wis.  609,  80  Am. 
Dec.  791 :  Carl  v.  Sheboygan  db  F.  du  L.  R. 
Co.  46  Wis.  625 :  Buehner  v.  Chicago,  M.  dt 
N.  W.  R.  Go.  60  Wis.  264 ;  Indianapolis  db 
a  R.  Co.  V.  McAhren,  12  Ind.  652 ;  Theobold 
V.  Louisville,  N.  0.  db  T.  R.  Go.  66  Miss. 
279,  4  L.  R.  A.  735 ;  Barney  v.  Keokuk,  94 
U.  S.  324,  24  L.  ed.  224 ;  Adana  v.  Chicago, 
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B.  iSb  K  B.  Co.  89  Minn.  386,  1  L.  R.  A. 
493.  The  principle,  then,  being  established 
that  the  use  of  a  street  for  steam  railroads  is 
not  a  legitimate  use  of  the  street  for  public 
purposes,  it  must,  of  course,  follow  that  the 
city  had  no  right,  in  the  exercise  of  its  usual 
and  ordinary  powers  relating  to  its  highways 
to  authorize  the  entry  and  occupation  of  the 
same  by  the  defendant,  and  thht  the  bare  li- 
cense of  the  city  can  afford  no  justification 
for  the  infringement  of  the  rights  of  the 
plaintiff.  The  plaintiff,  therefore,  taking 
her  allegations  to  be  true  as  to  the  damage 
inflicted  upon  her  property,  very  plainly  has 
a  cause  of  action  against  the  defendant.  If, 
however,  we  are  wrong  in  the  assumption 
that  the  plaintiff  is  the  owner  of  the  fee  in 
the  said  street,  and  if  it  should  appear  upon 
another  trial  that  the  city  has  acquired  it 
either  bv  dedication,  grant,  or  condemnation, 
it  will  be  necessary  to  determine  whether  the 
plaintiff  has  an  easement  in  said  street  to  the 
extent  that  it  shall  be  used  only  for  street 
purposes,  and  whether  her  rights  are  **  prop- 
erty rights,"  which  cannot  be  impaired  or 
destroyed  except  under  the  exercise  of  the 
right  of  eminent  domain.  Distinctions  based 
upon  the  legal  ownership  of  the  fee  in  re- 
spect to  the  rights  of  the  abutting  proprietor 
have  produced  much  confusion,  resulting  in 
many  conflicting  decisions:  but  the  true 
principle,  which  has  been  slowljr  but  surely 
evolved  from  protracted  discussion  and  ex- 
perience, is  that  in  respect  to  the  use  of  the 
soil  for  the  purposes  of  a  street  (and  apart 
from  those  reversionary  or  other  rights  pe- 
culiar to  legal  ownership)  it  is  wholly  im- 
material where  the  le^al  title  resides.'  The 
very  power  to  take  private  property  for  pub- 
lic use,  as  well  as  the  capacity  of  a  munic- 
ipal corporation  to  acquire  it  in  any  way, 
necessarily  implies  that  it  is  to  be  held  in 
trust  for  public  purposes;  and  in  the  case  of 
land  acquired  for  the  purposes  of  a  street 
there  is  sometbinff  in  the  nature  of  a  con- 
tract, under  which  two  coexistent  and  in- 
violable riffhts  are  created, — one  belonging 
to  the  public  to  use  and  improve  the  street 
for  the  ordinary  purposes  of  a  street;  the 
other,  to  the  abutting  owner  to  have  access  to 
and  from  his  property,  and  to  enjoy  such  use 
of  the  street  as  is  customary  ana  reasonable. 
If  the  owner  voluntarily  dedicates  or  grants 
a  strip  of  land  to  a  city  for  a  street  it  must 
be  presumed  that  he  does  so  in  consideration 
of  the  contemplated  benefits  accruing  to  his 
adjoining  property  by  reason  of  the  strip  be- 
ing used  lor  the  legitimate  purposes  of  a 
street  only.  If  the  grant  be  made  upon  a 
pecuniary  consideration,  it  is  also  fair  to  aa- 
sume  that  in  estimating  the  amount  to  be 
paid  the  value  of  the  benefits  above  men- 
tioned were  likewise  considered.  In  such 
cases,  says  Mr.  Lewis  (£m.  Dom.  §  114)  : 
''To  make  the  right  a  part  consideration  of 
the  grant,  and  then  allow  the  public  to  in- 
vade or  destroy  it  at  pleasure,  would  be  a 
fraud,  which  the  law  will  neither  impute 
nor  allow.  Therefore,  in  the  case  of  such  a 
grant  there  arises  by  operation  of  law  a  pri- 
vate right  to  use  the  street  in  connection 
with  the  lot  of  the  proprietor,  which  is  as  in- 
violable as  any  other  right  of  property. "  So, 
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if  the  city  acquire  the  land  by  condemnation, 
such  advantages  or  benefits  to  the  adioining 
property  are  usually  assessed  at  a  fixed  value, 
and  deducted  from  the  estimated  damages; 
and  it  would,  says  the  above  author,  be  *'the 
grossest  inequity  to  compel  a  man  to  pay  for 
advantages,  whether  in  the  form  of  deduc- 
tions from  the  price  to  be  paid,  or  of  an  as- 
sessment of  benefits,  unless  those  advantages 
are  secured  to  him  by  a  clear  title.  .  .  . 
The  existence  of  these  private  ricrhts  and 
easements  is  strictly  independent  of  the  mode 
in  which  the  highway  is  established,  or  of 
the  estate  or  interest  which  the  public  ac- 
quires in  the  soil  of  the  street. " 

The  true  principles  applicable  to  this 
question  have  been  declared  by  the  court  of 
appeals  of  New  York  in  Story  v.  New  York 
EUt.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep. 
146,  and  Zo/if*  v.  Metropolitan  Elev.  B,  Co. 
104  N.  Y.  268.  These  cases  have  been  fol- 
lowed b^  subsequent  decisions  of  other  states, 
and  their  doctrine  has  been  approved  by  the 
most  prominent  writers  upon  the  subject. 
The  opinions  are  very  elaborate,  and  we  can- 
not do  better  than  to  adopt  Judge  Dillon's 
summary  of  some  of  the  principles  enunci- 
ated :  "•  These  judgments,  and  those  that  fol- 
low them,  rest  upon  the  foundation  principle 
that  whether  the  fee  in  the  street  is  in  the 
abutter,  subject  to  the  rights  of  the  public,— 
that  is,  to  the  paramount  rights  of  the  pub- 
lic for  street  uses  proper, — or  whether  the  fee 
is  in  the  public  for  street  uses  proper,  in 
either  case,  and  generally  in  both  cases,  the 
abutter  is  entitled  to  the  benefit  of  the  street 
for  all  ases  except  street  uses  proper,  sub- 
ject, of  course,  to  legislative  and  municipal 
regulations ;  and  that  such  rights  are  prop- 
erty or  property  rights  in  the  abutter,  which 
can  only  be  taken  away  by  the  legislature  on 
the  condition  of  makine  compensation.  And 
the  abuttin/?  owner's  rights  in  the  street  are 
not  affected  by  the  source  from  which  be  de- 
rives his  title.  ...  If  the  abutter  owns 
the  fee  of  the  street,  his  rights  may  be  said 
to  be  legal  in  their  nature.  If  he  does  not 
own  the  fee,  those  rights  are  in  the  nature  of 
equitable  easements  in  fee, — the  soil  of  the 
street  being  the  servient,  the  abutting 
owner's  lot  oein?  the  dominant,  tenement. 
Among  the  most  important  of  such  rights  or 
easements  Is  the  abutter's  right  to  access,  to 
light,  and  to  air.  The  court  accordingly 
held  that,  so  far  as  the  elevated  railway 
structures  interfered  with  such  rights  or  ease- 
ments, while  the  legislature  mignt  authorize 
their  erection  and  use,  yet  this  could  only  be 
done  as  respects  the  abutter  by  the  exercise 
of  the  right  of  eminent  domain,  viz.  on  con- 
dition of  making  compensation  to  the  abut- 
ting owner  for  the  damage  which  his  prop- 
erty actual ly  sustained. "  **  The  result  of  the 
author's  reflections  upon  this  subject  is  that 
the  views  of  the  court  of  appeals  are  sound 
and  just,— sound,  because  they  recognize  the 
paramount  nature  of  the  public  right  to  put 
the  street  to  this  new  and  necessary  form  of 

Sublic  use ;  just,  because  they  recognize  and 
eel  are  that  the  abutter  has  special  proprie- 
tary rights  or  easements  in  their  nature  wnidi 
he  is  not  called  upon  unequally  to  sacrifice 
without  compensation  for  the  public  use.    In 
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effect,'  the  court  says  the  just  and  true  doc- 
trine is,  'Take,  but  pay.'"  1  Hare,  Am. 
Const.  L.  870,  875 ;  Lewis,  Em.  Dom.  g§  114, 
115 ;  Booth,  Street  Railway  Law,  g^  81 ; 
Barney  ▼.  Keokuk^  supra;  St.  Paul  A  P.  R, 
Co,  ▼.  8churmeier,  74  U.  S.  7  Wall.  272,  19  L. 
€d.  74 ;  1  Rorer,  Railroads,  624 ;  Story  v.  New 
York  Elev,  R,  Co.  supra;  Haynea  v.  TJumias, 
n  Ind.  38 ;  South  Cardina  R.  Co.  v.  Steiner,  44 
Oa.  546 ;  Theohold  v.  LouUville,  K  C.  d  T.  R 
Co.  supra.  The  contrary  view,  laid  down  in 
Wood's  Railway  Law  (vol.  2,  p.  727),  seems 
to  be  based  upon  the  restricted  interpretation 
of  the  word  "taken;"  it  being  applied  by 
some  of  the  courts  only  to  property  actually 
taken  and  occupied,  and  all  incidental  dam- 
ages to  adjoin  in£[  proprietors  are  regarded  as 
**  consequential"  in  their  character,  and  dam- 
num absque  injuria.  The  learned  author  ad- 
mits that  such  would  not  be  the  case  if  the 
words  used  were  "  taken  or  damaged, "  but 
l)y  a  reference  to  the  opinion  in  Staton  v. 
jforfolk  A  C.  R.  Co.,  Ill  N.  C.  278.  17  L.  R. 
A.  838,  it  will  appear  from  the  cases  cited 
that  this  restrict^  meaning  of  the  word 
*  taken"  is  not  in  accord  with  the  more  recent 
and  better  authorities,  and  is  being  rapidly 
submerged  by  the  steady  and  increasing  cur- 
rent of  judicial  decision.  Lewis,  Em.  Dom. 
58 ;  PumpeUy  v.  Grten  Bay  dfe  M.  Canal  Co. 
m  U.  S.  18  Wall.  166,  20  L.  ed.  667 ;  Eaton  v. 
Boston,  C.dM.R.  Co.  51  N.  H.  504,  12  Am. 
Rep.  147. 

The  result  of  the  numerous  authorities  is 
that  in  either  view  of  the  case— that  is, 
whether  the  fee  is  in  the  plaintiff  or  in  the 
city— the  plaintiff  has  certain  proprietary 
rights,  of  which  she  cannot  be  deprived,  even 
under  the  authority  of  the  legislature,  with- 
out compensation.  If  her  property  is  In  any 
way  injured  by  the  use  of  the  street  for  legiti- 
mate purposes,  she  cannot  complain.  But  if 
the  enjoyment  of  her  private  rignts  in  the 
street  is  Interrupted  bv  a  perversion  of  the 
«treet  to  uses  for  which  it  was  not  intended, 
«nd  which  the  public  right  does  not  justify, 
and  her  property  is  thereby  injured,  and  its 
value  impaired,  she  may  maintain  an  action, 
«nd  recover  such  damages  as  she  may  have 
sustained.  These  proprietary  rights  in  the 
vse  of  the  street  for  proper  public  purposes 
are  practically,  as  we  have  seen,  the  same 
irrespective  of  the  ownership  of  the  soil,  and 
are  not  confined  to  the  mere  right  of  access, 
since  this  may  not  be  disturbed  although  the 
atreet  may  be  reduced  in  width  to  10  or  15 
feet.  This  view  is  well  sustained  in  the 
leading  case  of  Adams  v.  Chicago,  B.  db  N.  R. 
Co.,  39  Minn.  286,  1  L.  R.  A.  498,  in  which 
the  court  said :  "  Take  a  case  in  one  of  the 
22L.R.A. 


states  where  the  fee  of  the  street  is  in  the  state 
or  municipality,  and  of  a  street  60  feet  wide. 
The  abutting  lot  owners  have  paid  for  the 
advantages  of  the  street  on  the  basis  of  that 
width,  either  in  the  enhanced  price  paid  for 
their  lots,  or,  If  the  street  was  established  by 
condemnation,  in  the  taxes  they  have  paid  for 
the  land  taken.  In  such  a  case,  if  the  state 
or  municipality  should  attempt  to  cut  the 
street  down  to  the  width  of  10  or  15  feet, 
would  it  be  an  answer  to  objection  by  lot 
owners  that  the  diminished  width  would  be 
sufficient  for  mere  purposes  of  access  to  their 
lots?  It  would  seem  as  though  the  question 
suggests  the  answer."  The  interest  of  the 
abutting  owner  in  the  entire  width  of  the 
street,  subject  to  the  proper  uses  of  the  pub- 
lic, upon  the  authority  of  the  above  decision, 
has  been  declared  by  this  court  in  Moose  v. 
Carson,  104  N.  C.  &1,  7  L.  R.  A.  548,  and 
cannot  be  regarded  as  an  open  question.  See 
also  Haynes  v.  Thomas,  supra.  If,  then,  the 
value  of  the  property  is  lessened  by  reducing 
the  width  of  the  street,  or  if  such  damage  is 
caused  by  excavations  rendering  it  unsafe  and 
dangerous,  as  stated  in  the  complaint,  the 
plaintiff  is  entitled  to  recover,  it  will  be 
observed  that  the  defendant  did  not  introduce 
its  charter,  or  show  that  it  had  condemned 
any  part  of  the  street  or  the  rights  or  ease- 
ment of  the  abutting  proprietor.  It  justifies 
its  conduct  solely  upon  the  mere  license  of 
the  city  of  Winston,  and  in  this  view  of  the 
case  its  occupation,  in  so  far  as  it  affects  the 
plaintiff,  must  be  regarded  as  unlawful.  If 
this  be  so,  the  plaintiff  may  maintain  a  com- 
mon-law action  for  damages  to  be  assessed 
up  to  the  time  of  the  trial ;  or  it  seems  she 
may  sue  for  the  permanent  damage,  if  any, 
which  has  been  inflicted  upon  her  property 
by  reason  of  the  location  and  construction 
01  the  defendant's  road,  and  by  so  doing  con- 
fer upon  the  defendant  (so  far  as  she  is  con- 
cerned) an  easement  to  occupy  the  street.  Had 
the  defendant  entered  under  some  statutory 
authority,  it  would  be  important  to  consider 
whether  the  plaintiff  would  not  be  confined 
to  the  statutory  remedy ;  but^  as  it  does  not 
appear  to  have  entered  under  any  other  au- 
thority than  the  bare  unauthorized  license  of 
the  city,  and  as  the  ruling  of  the  court  is 
based  expressly  upon  the  validity  of  such 
license,  we  must  conclude  that  the  plaintiff 
has  a  right  to  maintain  the  present  action, 
and  that  the  issue  as  to  the  damages  actually 
sustained  should  have  been  submitted  to  the 
jury.  As  the  facts  were  not  fully  developed 
on  the  trial,  we  do  not  deem  it  proper  to  fur- 
ther pursue  the  discussion. 
Ifiw  trioL 


*»►- 


Digitized  by 


Google 


Mauyland  Coubt  of  Appeals. 


Jav., 


MARYLAND  COURT  OF  APPEALS. 


Selig  G.  PUTZELL.  Appt, 

V. 

DROVERS  &    MECHANICS   NATIONAL 
BANK   OP  BALTIMORE. 


(. 


.Md.. 


.) 


▲  wall  Btandlng  partly  on  the  premises 
of  each  of  adjoinlnir  owners,  the  portions 
of  which  are  owned  by  them  in  severalty  with  ao 
easement  for  the  support  of  the  baildinjr  of  one  of 
thenu  may  be  removed  by  the  other  for  the  pur- 
pose of  erecting  a  new  and  better  wall,  although 
some  inconvenienoe  is  thereby  occasioned  to  the 
other  owner,  provided  a  new  one  is  built  within  a 
reasonable  time  and  with  the  least  inconvenience 
to  the  other  party  and  which  shall  furnish  him  the 
same  right  of  support,  and  that  he  shall  be  indem- 
nified for  necessary  expenses  thereby  occasioned 
him  in  consequence  of  the  removal  of  the  wall. 

(January  12, 18M.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Baltimore  City  dia- 
missinj?  the  bill  in  a  suit  brought  to  enjoin 
defendant  from  taking  down  a  wall  which 
supported  one  end  of  complainant's  building. 
Affirmed  in  part,     Bewrsed  in  part. 

The  facts  sufficiently  appear  in  the  opinion. 

MeitTi,  Richard  BL  V  enable  and  Xe wis 
Putsell  for  appellant. 

Messrti,  James  MeCol^an  and  Bernard 
Carter,  for  appellee : 

Appellant  has  not  attempted  to  show,  either 
by  himself  or  his  witnesses,  any  exclusive 
use  of  this  wall  such  as  required  by  the  rule 
in  Casey  v.  Inloes,  1  Gill,  500 ;  ArrMtrang  v, 
Bisteau,  6  Md.  275-279,  59  Am.  Dec.  116; 
Walsh  V.  Jfelntire,  68  Md.  418. 

The  appellee  in  this  case  is  pecuniarily 
able  to  pay  any  damages  that  mav  be  recov- 
ered against  it ;  and  if  the  appellant  suffers 
any  damages  or  inconvenience  from  the  acts 
or  negligence  of  the  defendant,  he  has  a  full 
and  adequate  remedy  at  law,  and  a  jury 
would  certainly  give  him  ample  compensa- 
tion. This  alone  would  disentitle  him  to  an 
injunction. 

Whalen  y.  Dflashmutt,  59  Md.  258 ;  EamiU 
ton  V.  Ely,  4  Gill,  88;  Amelung  ▼.  Seekatnp, 
9  Gill  &  J.  472. 

The  acts  of  possession  relied  on  to  make 
out  an  adverse  holding  must  be  sufficient  to 
establish  ouster  or  disseisin. 

To  establish  such  ouster  or  disseisin,  the 
acts  of  possession  must  be  hostile,  open,  no- 
torious, and  exclusive,  and  must  have  been 
continuous  for  twenty  years.  They  must  be 
such  as  unmistakably  indicate  a  claim  of  the 
absolute  title  in  fee. 

WaUh  ▼.  Mclntire,  Annstr&ng  v.  Risteau, 
and  CoMy  v.  InloeSy  supra. 

The  occupation  of  the  ground  covered  by 
the  said  wall  was  not,  and  could  not  be,  on 


the  part  of  appellant,  and  those  under  whom 
he  claims,  exclusive,  hostile,  and  notorious, 
as  required  by  the  rule  laid  down  in  the 
above  cases 

PhiUipson  v.  Gibbon,  L.  R.  6  Ch.  App.  428. 

If  there  be  a  party  wall  between  two 
houses,  and  the  owner  of  one  of  the  houses 
pulls  it  down  in  order  to  build  a  new  one, 
and  with  it  he  takes  down  the  party  wall 
belonging  equally  to  him  and  his  neighbor, 
and  erects  a  new  house  and  new  wall,  he  is 
bound  on  his  part  to  pull  down  and  reinstate 
it  in  a  reasonable  time,  and  with  the  least 
inconvenience. 

8  Kent,  Com.  §  487;  CvMU  ▼.  Porter,  8 
Bam.  &  C.  257 ;  OamvbeU  v.  Mesier,  4  Johns. 
Ch.  834,  1  L.  ed.  858,  8  Am.  Dec.  570 ;  Bieatt 
v.  Morris,  10  Ohio  St.  528,  78  Am.  Dec.  280; 
Olenn  y.  Davis,  85  Md.  212. 

No  such  easement  can  be  acquired  by  anjr 
lapse  of  time. 

Solomon  ▼,  Vintners*  Go.  4  Hurlst.  &  N- 
599 ;  Peyton  v.  London,  9  Barn.  &  C.  734. 

Bryan,  J,,  delivered  the  opinion  of  the 
court : 

Selig  G.  Putzell  filed  a  bill  in  equity 
against  the  Drovers  &  Mechanics  Banic  of 
]£kltimore.  It  was  alleged  that  the  defend- 
ant without  right  or  justification  was  about 
to  tear  down  the  rear  wall  of  the  complain- 
ant's dwelling  hDUse  and  thereby  render  it- 
untenantable  and  to  do  him  irreparable  dam- 
age. The  bill  prayed  an  injunction  to  restrain 
the  defendant  from  proceeding  as  alleged  and 
it  was  accordingly  granted  oefore  answer. 
There  was  also  a  prayer  for  general  relief. 
After  answer,  the  defendant  moved  a  dissolu- 
tion of  the  injunction.  Testimony  was  takea 
on  both  sides,  and  when  the  cause  came  to 
final  hearing  the  injunction  was  dissolved,, 
and  the  bill  dismissed.  Complainant  ap- 
pealed. . 

We  think  that  a  statement  of  the  materia} 
facts  of  the  case  as  they  appear  to  us  will 
sufficiently  show  the  grounds  of  our  opinion, 
without  the  necessity  of  a  discussion  of  th» 
testimony  of  the  different  witnesses.  Putzell, 
the  complainant,  is  the  owner  of  a  leasehold 
interest  for  ninety-nine  years,  renewable  for- 
ever, in  a  lot  of  ground  in  the  city  of  Balti- 
more, on  the  west  side  of  Eutaw  street,  be- 
tween Fayette  and  Lexington  streets.  He^ 
acquired  this  property  in  the  year  1866.  For 
many  years  before  his  purchase,  and  ever 
since  then,  there  has  been  on  this  lot  a  sub- 
stantial brick  dwelling  house,  which  ex- 
tended back  to  its  westernmost  boundary. 
The  Drovers  &  Mechanics  Bank,  in  the  year 
1888,  became  the  owner  of  a  leasehold  in- 
terest in  a  lot  of  ground  fronting  on  Fayette 
street  and  running  back  northly  to  Marion 
street,  and  binding  for  a  portion  of  its  easterly 
line  on  the  westernmost  boundary  of  Put- 


NOTS.— The  above  case  is  in  some  respects  a  pe- 
culiar one.  As  to  the  right  of  one  owner  of  a  party 
wall  to  make  changes  therein,  see  Graves  v.  Smith 
(Ala«)  5  L.  R.  A.  208:  Matthews  v.  Dixey  (Mass.)  6  L. 
R.  A.  lOe;  Everett  v.  Bd wards  (Mass.)  6  L.  R.  A.  lia 
22  L.  K  A. 


Afl  to  destruction  or  removal  of  wall,  see  aiaa 
Fowler  v.  Saks  (D.  C.)  7  L.  R.  A.  649:  Heartt  ▼. 
Kruger  (N.  T.)  9  L.  &.  A.  135;  aemena  v.  Speed  (Ky^ 
19  L.  R.  A.  2ia 
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zeirs  lot.  It  is  not  distinctly  stated  in  the 
record,  but  this  leasehold  interest  is  evi- 
dently for  ninety -nine  years,  renewable  for- 
ever. The  bank's  lot  and  Putzeirs  lot  are 
separated  by  a  division  wall,  which,  by  the 
measurements  proved  in  the'  case,  is  shown 
to  be  built  partly  on  the  ground  of  one  of 
these  parties,  and  partly  on  the  ^ound  of  the 
other.  This  wall  has  been  standing  for  a  very 
long  time,  certainly  for  more  uian  thirty 
years  before  the  transactions  which  are  the 
subject  of  complaint  in  this  case. 

A^  far  as  we  can  ascertaia  from  the  testi- 
mony Putzeirs  house,  as  originally  built, 
had  this  division  wall  as  its  rear  wall ;  but 
the  rear  wall  was  not  built  his/her  than  the 
top  of  the  division  wal  1.  In  eighteen  hundred 
and  seventy  Putzell  put  an  additional  story 
on  the  back  building,  placing  its  rear  wall 
on  the  top  of  the  division  wall.  This  divis- 
ion wall  was  used  by  the  owners  and  oc- 
cupants of  the  lot  now  owned  by  th^  bank 
for  the  purpose  of  designating  the  boundary 
line  between  it  and  the  Putzell  lot.  There 
was  evidence  of  the  use  of  it  also  for  a  series 
of  years  as  a  support  for  the  frame  of  a  grape 
arbor.  The  .bank  in  the  year  eighteen  hundred 
and  ninety-two  commenced  the  erection  of  a 
large  six-story  buildins:  for  the  purposes  of 
its  business,  and  in  the  prosecution  of  the 
work  proposed  to  take  down  the  entire  wall 
separating  the  two  lots,  and  erect  on  the  same 
line  another  wall  of  sufficient  strength  and 
thickness  to  support  the  new  building,  not 
encroaching  on  PutzelTs  lot,  and  offering  to 
give  him  the  benefit  of  the  new  wall  as  a 
partition  wall  for  the  benefit  of  any  building 
to  be  erected  on  his  lot.  The  question  in  the 
case  is  whether  this  action  on  the  part  of  the 
bank  would  be  a  legitimate  exercise  of  its 
rights  of  property. 

1^0  one  seems  to  know  when  the  wall  in 

Saestion  was  built;  in  all  probability  the 
me  was  beyond  the  limit  of  living  memory. 
There  is  some  reason  to  think  so  from  the  fact 
that  the  deeds  which  created  the  leasehold 
interests  in  these  lots  were  executed  towards 
the  close  of  the  last  century  and  early  in  the 
beginning  of  the  present,  it  seems  to  have 
been  erected  for  the  purpose  of  making  the 
boundary  between  the  lots  and  to  have  been 
always  used  for  that  purpose.  The  soil  of 
the  respective  owners  was  covered  by  it ;  and 
this  was  the  use  of  his  soil  which  each  owner 
elected  to  make  for  his  own  benefit.  Each 
one  owned  the  portion  of  the  wall  which  was 
on  his  own  ground.  There  seems  to  have 
been  no  cessation  of  the  use  of  it,  in  the  way 
in  which  it  was  intended  to  be  used ;  that  is 
to  mark  the  boundary  line.  There  was  no 
ouster  of  the  possession  of  the  soil.  Each 
coterminous  proprietor  owns  the  portion  of 
the  wall  which  rested  on  his  ground,  as  he 
had  continued  to  own  it  from  the  beginning ; 
and  he  has  actual  and  beneficial  possession  of 
the  soil  by  reason  of  the  occupation  and  use 
of  it  by  means  of  his  portion  of  the  wall. 
Surely  there  could  not  be  a  more  distinct  and 
unequivocal  exercise  of  the  right  of  owner- 
ship than  to  build  on  one's  own  land,  a 
house,  or  a  wall,  and  to  use  it  continuously 
for  the  purposes  to  which  it  is  suitable.  It 
is  hardly  necessary  to  refer  to  decided  cases ; 
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but  one  case  was  cited  in  the  argument  hav 
ing  such  peculiar  features,  that  it  may  well 
be  mentioned  while  we  are  considering  this 
subject.  The  question  was  about  the  title 
to  certain  property  in  the  city  of  London, 
which  was  occupied  by  a  brick  house.  In 
the  south  wall  or  the  house  there  was  a  stone 
tablet  bearing  an  inscription  which  stated 
that  when  New  street  was  widened,  nearly  a 
century  before  the  time  in  question,  this  wall 
had  been  built  by  the  East  India  Company, 
and  that  it  remained  their  property. 

The  house  had  been  claimed  by  the  plain- 
tiffs and  their  predecessors  in  title,  and  oc- 
cupied by  their  tenants  for  thirty-eight  years, 
and  during  all  that  time  there  had  been  no 
acknowledgment  of  the  title  of  the  East 
India  Company,  upon  these  facts  the  ques- 
tion of  adverse  possession  was  presented.  The 
court,  however,  speaking  of  the  inscription 
on  the  tablet,  said:  ''It  was,  in  truth,  a 
statement  on  the  wall  itself,  that  the  wall 
forming  a  substantial  part  of  the  property, 
had  been  erected  by  and  was  the  boundary 
wall  of  the  adjoining  owner,  for  the  East 
India  Company,  of  course,  continued  to  be 
the  owner  of  the  soil  of  the  street,  although 
dedicated  to  the  public.  There  was  nothing, 
therefore,  whatever  to  lead  to  the  presump- 
tion that  any  title  had  been  gained  adverse 
to  that  of  such  adjoining  owner  bv  adverse 
possession.  Where  there  is  a  boundary  wall, 
and  that  boundary  wall  remains  undisturbed, 
and  an  inscription  is  allowed  to  remain  on 
it  which  states  that  it  is  the  boundary  wall 
of  the  adjoining  property,  it  seems  to  us  idle 
to  suppose  that  any  question  of  the  statute 
of  limitation  or  of  adverse  possession  or  of 
cause  of  cessation  of  possession  could  prop- 
erly arise.  It  was,  therefore,  manifest  that 
the  wall  belonged  to  the  East  India  Com- 
pany." Pliillipsan  v.  Gibbon,  L.  R.  6  Ch. 
App.  428.  We  pass  by  the  use  of  the  wall 
as  a  support  for  the  grape  arbor,  because  that 
was  significant  only  as  tending  to  show  an 
act  of  ownership,  and  we  think  that  the 
ownership  is  fully  maintained  on  the  grounds 
already  stated,  but,  although  there  was  no 
mention  of  the  possession  by  the  owners  of 
the  bank  lot,  it  docs  not  follow  that  Putzell 
had  not  acquired  some  rights  to  the  use  of 
the  division  wall.  He  haa  used  this  wall  for 
more  than  twenty  years  as  a  support  to  his 
house ;  the  enjoyment  of  it  for  this  purpose 
had  been  notorious,  peaceable,  uninterrupted, 
and  "  as  of  right. "  Under  these  circumstances 
the  law  considers  that  he  had  a  prescriptive 
title  to  the  use  of  it  in  the  manner  in  which 
he  had  enjoyed  it. 

It  is  conducive  to  the  peace  of  society  that 
the  claims  of  right,  which  for  a  long  time, 
have  been  acquiesced  in  and  regarded  as  set- 
tled, should  be  protected  by  the  law,  and  the 
space  of  twenty  jears  has  been  adopted  as  the 
period  for  ripening  claims  of  this  description 
into  titles.  Putzell  used  this  division  wall 
as  the  rear  wall  of  the  lower  part  of  his  house, 
and  also  used  it  as  a  support  for  the  wall  of 
an  additional  story.  To  the  extent  of  such 
use  his  title  is  clearly  established.  We  have 
said  that  this  use  was  not  an  ouster  of  the  co- 
terminous owner  from  the  possession  of  the 
soil.  It  was  an  easement  for  the  support  of 
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the  rear  wall  of  the  boyse.  By  the  common 
law  easements  must  be  established  against  an 
owner  of  an  estate  of  inheritance,  although 
they  may  arise  from  user,  such  user  is  re- 
garded by  fiction  of  law  only  as  evidence  of 
a  grant,  and  as  the  right  claimed  is  of  a  per- 
manent nature,  it  is  said  that  the  supposed 
grant  could  have  been  legally  made  only  by 
a  party  who  could  impose  a  permanent  our- 
d«n  on  the  servient  tenement ;  that  is  to  say, 
by  the  owner  of  an  estate  of  inheritance. 
But  in  this  case  we  have  no  concern  with 
this  principle  of  the  common  law,  and  need 
not  inquire  into  its  application,  or  into  seem- 
ing modifications  of  it.  Both  of  the  lots  in 
question  are  held  under  leases  for  ninety-nine 
years,  renewable  forever ;  and  it  is  well  set- 
tled that  the  holders  of  such  leases  have  the 
absolute  control  and  management  of  the  prop- 
erty ;  they  usually  have,  in  point  of  fact,  far 
more  valuable  interests  in  it  than  the  rever- 
sioner who  holds  the  estate  of  inheritance. 
Croioe  V.  WiUon,  65  Md.  481,  482,  67  Am. 
Rep.  343.  The  bank  retained  all  ite  rights  in 
the  division  wall,  which  are  not  inconsistent 
with  the  enjoyment  of  the  easement.  It  was 
bound  to  permit  it  to  be  used  as  a  support 
for  Putzeirs  house  in  the  accustomed  nuin- 
ner ;  but  this  is  the  limit  of  its  obligation. 
It  would  be  unreasonable  to  deny  to^it  the 
right  to  improve  its  own  property  according 
to  its  interests  and  inclinations ;  provided  it 
did  not  infringe  the  rights  of  other  persons. 
In  fact  the  wall  which  it  proposed,  to  take 
down  was  insufficient  to  support  the  build- 
ing which  it  desired  to  erect.  If  this  should 
be  taken  down  and  another  lareer  and  stronger 
one  built  in  its  stead ;  it  wouki  thereby  exer- 
cise its  own  legitimate  rights  of  property, 
and  if  it  gave  to  the  adjoining  house  the 
same  right  of  support  in  the  new  wall,  which 
it  had  in  the  ofa  one,  it  would  not  injure 
its  neighbor.  This  seems  to  us  the  Just  set- 
tlement of  this  controversy.  Putzell  may  be 
put  to  some  inconvenience  while  the  build- 
ing is  ffoing  on,  but  this  is  one  of  the  un- 
avoidable consequences  of  living  in  a  closely 
built  city.  We  have  said  that  each  portion 
of  this  division  wall  belonged  in  several tv 
to  the  proprietor  on  whose  ground  it  stooa, 
but  even  if  these  proprietors  had  been  ten- 
ants in  common  of  this  wall,  the  result 
would  not  have  been  practically  different. 
In  Standard  Bank  of  Britith  South  America 
v.  Stokes,  L.  R.  9  Ch.  Div.  72,  Sir  George 
Jessel  cites,  with  marked  approval,  Oubiti  v. 
Porter,  8  Barn.  <&  C.  257.  He  quoted  as  fol- 
lows from  the  opinion  of  Mr,  Justice  Bayley : 
^  There  is  no  authority  to  show  that  one  ten- 
ant in  common  can  maintain  an  action  against 
the  other  for  a  temporary  removal  of  the  sub- 
ject-matter of  the  tenancy  in  common,  the 
party  removing  it  having  at  the  same  time 
an  intention  oimaking  a  prompt  restitution. 
It  was  not  a  destruction.  The  object  of  the 
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party  was  not  that  there  should  be  no  wall 
there,  but  that  there  should  be  a  wall  there 
again  as  expeditiously  as  a  wall  could  be 
made."  And  in  a  subsequent  part  of  his 
opinion,  he  says :  **  As  I  nave  i^ad  the  law 
from  the  statement  of  eminent  Judges,  he 
(that  is  a  tenant  in  common)  has  a  right  to 
pull  down  when  the  wall  is  neither  defective, 
nor  out  of  repair ;  if  he  only  wishes  to  im- 
prove it,  orput  up  a  better  or  handsomer  one.  * 
Chancellor  Kent  was  of  the  same  opinion.  In 
the  following  passage  from  his  Commentariea 
(vol.  8,  p.  437)  he  assumes  the  rights  as  set- 
tled :  **  If  there  be  a  party  wall  between  two 
houses,  and  the  owner  of  one  of  the  houses 
pulls  it  down  in  order  to  build  a  new  one» 
and  with  it  he  takes  down  the  party  wall  be- 
longing equally  to  him  and  his  neighbor, 
and  erects  a  new  house  and  wall,  he  is  bound 
on  his  part  to  pull  down  and  reinstate  it  in 
a  reasonable  time,  and  with  the  least  incon- 
venience." And  from  the  remarks  of  Chief 
Justice  Bartol  in  Olenn  v.  Davis,  35  Md.  219, 
it  may  be  readily  iuferred  that  the  opinion 
of  this  court  was  the  same. 

The  allegations  of  the  bill  of  complaint 
were  sufficient  to  give  a  court  of  equity 
jurisdiction,  and  they  Justified  the  prelim- 
inary injunction.  The  complainant  has  not 
proved  the  precise  title  to  the  wall  which  it 
alleged ;  although  he  has  proved  a  title  to  a 
portion  of  it,  and  an  interest  in  the  other 
portion  by  way  of  easement.  For  the  reasons 
which  we  have  stated  we  approve  of  the  dis- 
solution of  the  injunction,  and  to  that  extent 
the  decree  below  will  be  affirmed.  But  the 
right  to  take  down  the  wall  is  not  absolute 
and  unconditional ;  it  is  qualified  in  the 
manner  which  we  have  explained  in  a  pre- 
vious part  of  this  opinion.  The  bank  is 
bound  to  finish  the  division  wall  at  its  own 
expense,  and  to  allow  to  Putzell' s  house  the 
same  right  of  support  which  it  had  in  the 
old  wall,  and  to  indemnify  him  for  the  nec- 
essary expenses  ^hich  he  has  incurred  and 
may  incur  in  protecting  his  property  from 
the  consequences  of  the  removal  of  the  old 
wall.  For  failure  to  do  these  things  it  would 
be  liable  to  an  action  at  law.  But  as  a  court 
of  equity  had  lurisdiction  of  this  case,  al- 
though it  could  not  give  the  precise  relief 
prayed,  it  was  proper,  according  to  well  set- 
tled principles,  to  do  complete  lustice  be- 
tween the  parties,  and  thus  avoid  multipli- 
cation  of  suits  in  the  future.  It  ought  to 
have  retained  the  bill  for  the  purpose  of  set- 
tling and  adjudicating  any  claim  which  may 
arise  in  favor  of  Putzell  against  the  bank  in 
accordance  with  the  principles  which  we 
have  stated.  We  disapprove  of  that  portion 
of  the  decree  which  dismisses  the  bill. 

Decree  affirmed  in  part,  and  reversed  in  part, 
and  cause  remanded  for  further  proceedings^ 
the  costs  in  this  court  t9  be  equally  divided  6i» 
ttoeen  the  parties. 
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1.  A  variance  between  an  alle(g^atlon 
that  a  person  came  in  contaet  with  a 
<wire  in  the  dark  whiJe  walklnar  on  the  sidewalk 
and  received  a  shock  while  attemptlnsr  to  remove 
It  from  his  pathway,  and  evidence  that  he  touched 
It  In  groping  to  find  packages  which-  he  had 
dropped  when  he  slipped  and  fell  on  the  sidewalk. 
Is  not  a  failure  of  proof  which  is  fatal,  under 
Hm*sCode,l08L 
'8.  It  is  ne^^li^enee  to  allow  a  wire  which 
from  its  environment  Is  liable  to  become  charged 
with  electricity  to  hang  over  a  street  or  sidewalk 
at  such  a  height  as  to  obstruct  and  endanger 
ordinary  traveL 

8«  A  telephone  company  which  instead 
of  remoTingf  its  wire  on  taking  it  out  of  a 
residence  leaves  it  hanging  upon  an  electric  light 
eompany^s  pole  Is  bound  to  look  after  it  and  Is 
liable  for  an  Injury  to  a  traveler  who  comes  in 
contact  with  it  after  it  has  been  removed  by  em* 
ploy6s  of  the  electric  light  company  and  hung 
upon  a  telephone  pole,  where  it  is  accidentally 
touched  by  a  traveler  on  a  sidewalk  while  it  was 
charged  by  contact  with  an  electric  light  wire  or 
a  street  railway  oompany^s  wire. 

4.  Ne^^ligence  in  leavin^^  a  telephone 
wire  where  it  is  tonched  accidentally 
by  a  traveler  on  a  sidewalk  is  a  proxi- 
mate cause  of  an  injury  to  him  from  an  electric 
shock,  although  this  was  occasioned  by  acci- 
dental contact  of  the  wire  with  wires  of  an  elec- 
tric light  company  or  a  street  railway  company, 
at  least,  where  it  does  not  appear  that  these  were 
out  of  their  proper  position* 

5.  Chmr^fii^  that  electricity  requires 
the  '*  utmost  caution  to  control  **  it  not 
erroneous  in  an  action  by  one  who,  while  passing 
along  a  sidewalk,  was  injured  by  contact  with  a 
telephone  wire  which  waa  hanging  near  the  walk 
and  was  heavily  charged  by  an  electric  light  wire, 
^^specially  where  immediately  afterwards  the 
Jury  are  told  to  measure  defendants  conduct  by 
that  of  a  **cautious  and  prudent  man.** 

aane  19. 1808J 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Cotirt  for  Multnomah  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  iniuries  alleged 
te  have  resulted  from  defendant^is  negligence. 
Afflrmed, 

The  facts  sufficieDtly  appear  in  the  opinion. 

Mestrs,  R.  A  £•  B.  Williams  A  Carey, 
for  appellant: 

Negligence  in  this  case  must  be  proved  as  a 
fact,  and  not  presumed  from  the  circumstance 
that  plaintiff  was  injured. 

Walsh  ▼.  Oregon  R.  db  Nan,  Co,  10  Or.  260; 
Couffhtry  T.  Willamette  Street  R.  Co.  21  Or. 


KOTB.— As  to  liability  for  dangerous  electric  wire 
in  highway,  see  Hayes  v.  Hyde  Park  (Mass.)  12 
L.  R.  A.  249;  Bourget  v.  Cambridge  (Massj  16  L.  R.  A. 
40&;  Southwestern  Teleg.  ft  Teleph.  Co.  v.  Robinson 
(C.  C.  App.  6th  a)  16  L,  R.  A.  54a. 
lS2L.ItA« 


246;  1  Sbearm.  &  Redf.  Neg.  §  «0;  Parrott  v. 
WeUs.  82  U.  S.  16  Wall.  637.  21  L.  ed.  211; 
8ehuit9  ▼.  Pacifla  Railroad,  36  Mo.  81,  Baker 
v.  Fehr,  97  Pa.  70;  Gramlieh  v.  Wurst,  86  Pa. 
74,  27  Am.  Rep.  684;  Bac/ielder  ▼.  Heagen,  18 
Me.  82;  Mitchell  ▼.  Chicago  d  G.  T.  R.  Co.  61 
Mich.  236,  88  Am.  Hep.  666. 

When  an  injury  may  have  come  of  either 
one  of  two  causes,  either  of  which  may  have 
been  the  sole  proximate  cause,  it  devolves  on 
the  plaintiff  to  prove  bv  a  preponderance  of 
evidence  that  the  cause  for  which  the  defend- 
ant was  liable  was  culpahle,  and  the  proximate 
cause. 

16  Am.  A  Eng.  Encyclop.  Law,  p.  445;  Pat- 
terson, Railway  Accident  Law.  485;  Searlee  v. 
Manhaitan  R.  Co.  101  N.  Y.  661;  West  Maha- 
nay  Twp,  v.  Wateon,  112  Pa.  578;  Marble  t. 
Worcester,  4  Gray,  397. 

In  this  case  the  accident  must  be  ascribed  to 
the  circumstance  that  the  wire  had  become 
charged  with  electricity,  and  not  alone  to  the 
XX>8ition  of  the  wire  at  the  sidewalk. 

It  cannot  be  said  that  the  proof  that  the 
wire  was  charged  for  twenty-four  hours  pre- 
vious to  the  accident  is  constructive  notice  or 
is  evidence  to  go  to  the  Jury  upon  the  question 
of  negligence. 

Elliott,  Roads  &  Streets,  p.  461. 

Where  a  plaintiff  avers  a  particular  slate  of 
facts,  he  is  entitled  to  a  verdict  only  in  virtue 
of  giving  evidence  tending  to  prove  the  state  of 
facts  so  averred 

WaWiier  v.  Hannibal  A  8t,  J.  R,  Co,  71  Mo. 
514;  Buffington  v.  Atlantic  d  P.  R.  Co.  64  Mo. 
246;  Stout  v.  CoMn,  28  Cal.  66;  Neudecker  v. 
Kohlberg,  81  N.  Y.  296;  Boardman  v.  Griffin, 
62Ind.  101;  Woodioardv.  Oregon  R,  db  Nan.  Co, 
18  Or.  289;  Knahtla  y.  Oregon  Sftort  Line  dt 
U.  N.  R  Co.  21  Or.  186. 

Under  the  facts  and  circumstances  of  this 
case  the  defendant  was  no  more  chargeable 
with  extraordinary  caution  in  handling  elec- 
tricity than  a  person  who  made  no  use  of  elec- 
tric wires  whatever. 

W<aash,  St.  L,dkP.R  Co.  y.  Locke,  112  Ind. 
404. 

The  duty  imposed  does  not  require  the  talc- 
ing of  every  possible  precaution  to  avoid  injury 
to  individuals,  nor  that  the  company  should 
have  employed  any  particular  means,  which,  it 
may  appear  after  the  accident,  would  have 
avoided  it;  it  was  only  required  to  use  such 
reasonable  precaution  to  prevent  the  accident, 
as  would  have  been  adopted  by  prudent,  per- 
sons prior  to  the  accident. 

Wabash,  St.  L.  A  P.  R.  Co.  y.  Locke,  supra; 
Chicago,  B.  dt  Q.  R.  Co.  y.  Stumps,  55  111.  367; 
Pollock,  Torts,  86;  Volkmar  y.  Manhattan  R. 
Co.  26  Jones  &  8.  125;  Daniels  v.  Potter,  4 
Car.  &  P.  262:  Holden  y.  Liverpool  New  Gas  db 
C.  Co.  8  C.  B.  1. 

No  man  can  be  charged  with  neglect  if  he 
used  due  care  according  to  the  circumstances, 
although  there  could  have  been  even  more 
elaborate  and  effective  precautions  conceived 
of  by  some  one  else. 

16  Am.  &  Eng.  Encyclop.  Law,  p.  898,  title, 
Negligence;  Ordinary  Care. 

U  a  party  be  guilty  of  an  act  of  negligence. 
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which  would  naturally  produce  an  injury  to 
another,  but  before  such  injury  actually  results 
a  third  person  does  some  act  which  is  the  im- 
mediate cause  of  the  Injury,  such  third  person 
is  alone  responsible  therefor,  and  the  original 
party  is  not  responsible  even  though  the  injury 
would  not  have  occurred  but  for  his  negli- 
gence. 

Cooley,  Torts,  p.  78;  Wcuhington  v.  Ba^ft- 
mare  db  0.  R  Co.  17  W.  Va.  190;  Wett  Ma- 
hanay  Ikop.  v.  Wataon,  116  Pa.  849. 

An  intervening  efficient  cause,  sufficient  to 
break  the  causal  connection  between  the  origi- 
nal wrong  complained  of  and  the  injury,  may 
be  either  culpable,  or  not  culpable,  accidental 
or  intentional,  animate  or  inanimate.  The  test 
is:  Was  the  new  and  independent  force,  act- 
ing in  and  of  itself  in  causing  the  injury  and 
superseding  the  original  wrong  complaioed  of, 
80  as  to  make  it  remote  in  the  claim  of  causa- 
tion ;  although  it  may  have  remotel v  contributed 
to  theinjurvasan  occasion  or  condition  thereof? 

16  Am.  &  Eng.  Encyclop.  Law,  445;  Letois 
V.  Flint d  P.  M.  B.  Co.  54  Mich.  55, 52  Am.  Rep. 
790;  Washington  v.  Baltimore  d  0.  B,  Co. 
svpra;  Lovtnana  liut.  Ins.  Co.  v.  Tweed,  74 
U.  8.  7  Wall.  44,  19  L.  ed.  66;  Eoag  y.  Lake 
Shore  d  M.  8.  R  Co.  95  Pa.  293.  27  Am.  Kep. 
658;  Pennsylvania  Co.  v.  WJiitlock,  99  Ind.  16, 
50  Am.  Rep.  71;  Milwaukee  d  St.  P.  B.  Co. 
V.  Kellogg,  94  U.  8.  475,  24  L.  ed.  259;  Mer- 
ehanU  Whaffboat  Asso.  t.  Wood,  64  Miss.  662, 
60  Am.  Rep.  76;  Tutein  v.  Hurletf,  98  Mass. 
211, 93  Am.  Dec.  154;  2  Thomp.  Neg.  p.  1084, 
et  seq.;  33  Cent.  L.  J. notep.  450. 

The  proximate  cause  of  the  injury  must  be 
alleged  in  the  complaint  with  particularity, 
and  strictly  proved  on  the  trial. 

Woodward  v.  Oregon  B.  d  Nav.  Co.  18  Or. 
289;  Knahtla  v.  Oregon  Short  Line  d  V.  N.  B. 
Co.  21  Or.  136. 

Since  the  facts  are  not  disputed,  the  ques- 
tion whether  the  acts  of  defendant  were  the 
remote  or  the  proximate  cause  of  the  injury, 
is  a  question  for  the  court,  and  not  for  the 
Jurv,  and  should  be  determined  by  this  appeal. 

West  Mahanay  Twp.  v.  Watson,  116  Pa.  344; 
Eoag  V.  Lake  Shore  d  M.  8.  B.  Co.  85  Pa.  293, 
27  Am.  Rep.  658;  Henry  t.  St.  Louis,  K.dN. 
B.  Co.  76  Mo.  288,  43  Am.  Rep.  762;  Lewis  v. 
Flint  d  P.  M.  B.  Co.  54  Mich.  55,  52  Am.  Rep. 
790;  Wabash,  St.  L.  d  P.  B.  Co.  v.  Locke, 
112  Ind.  404;  Baker  y.  Fehr,  97  Pa.  70;  Wood- 
ward V.  Oregon  B.  d  Nav.  Co.  supra;  Lang- 
ford  V.  Jones,  18  Or.  307;  Oibson  v.  Oregon 
Short  Line  d  U.  N  R  Co.  (Or.)  Feb.  20, 1898. 

On  petition  for  rehearing. 

Whatever  the  rule  may  be  in  the  cases  of 
bailments,  in  other  cases  of  negligence  the  dis- 
tinction between  slight,  ordinary,  and  great 
care  should  be  repudiated,  and  the  true  test 
should  be  whether  the  defendant  exercised 
such  care  as  ordinarily  prudent  men,  in  view 
of  the  probabilities  of  danger,  would  have  ex- 
ercised. 

16  Am.  &  Eng.  Encyclop.  Law,  898,  402, 
426;  Whart.  Neg.  §§  44,  66,  66;  Cooley,  Torts, 
•631,  682;  Deering.  Neg.  §  11;  Bishop,  Non- 
ConU  L.  §§  489,  £L2;  2  R^f.  Railways,  229, 
notes. 

Mankind  might  be  capable  of  taking  pre- 
cautions that  would  be  extraordinary,  unneces- 
22  L.  R.  A. 


sary,  and  impractical,  but  ordinary  caution  in 
the  management  and  control  of  electricity  does 
not  reach  so  far.  Even  if  the  utmost  caution 
is  to  be  required,  it  is  the  caution  that  is  prac- 
tical and  not  that  which  is  simply  conceivable. 

Hutchinson,  Carr.  g  502;  Indianapolis  d  St. 
L.  R  Co.  T.  Horst,  98  U.  8.  296,  28  L.  ed.  899; 
TttUer  V.  Talbot,  23  Rl.  357,  76  Am.  Dec.  695; 
2  Rodf.  Railways,  289;  2  Wood,  Railway  Law. 
1058,  note  1. 

The  "utmost  care"  is  the  "utmost  practi- 
cable care." 

2  Wood,  Railway  Law,  1058,  note  1  and 
cases  cited;  Levy  v.  Campbell  (Tex.)  April  19, 
1892;  Schouler,  Bailm.  g  652. 

The  care  that  would  be  exercised  by  "very 
cautious  persons." 

Smith  V.  Chicago  d  A.  B.  Co.  108  Mo.  243; 
Story,  Bailm.  §  601;  2  Wood,  Railway  Law, 
1058,  note  1  and  cases  cited;  Maverick  v. 
Eighth  Ave.  B.  Co.  86  N.  Y.  880;  Edwards  v. 
Lord,  49  Me.  279;  Bowen  v.  New  York  Cent, 
R  Co.  18  N.  Y.  406,  72  Am.  Dec.  529;  Gilson 
V.  Jackson  County  Horse  R  Co.  76  Mo.  282. 

The  defendant  was  not  engaged  in  manag- 
ing or  controlling  a  dangerous  current  of  elec- 
tricity and  the  rule  of  extreme  caution  does 
not  measure  its  responsibility. 

Kelly  V.  Manhattan  R  Co.  9  L.  B^  A.  74» 
112  N.  Y.  450;  Palmer  v.  Pennsylvania  Co.  % 
L.  R  A.  252,  111  N.  Y.  488;  Morris  v.  New 
York  Cent,  d  H.  B.  B.  Co.  106  N.  Y.  678; 
LajS^in  v.  B'ttffalo  d  S.  W.  B.  Co.  106  N.  Y^ 
136, 26  Am.  Dec.  629;  Moreland  ▼.  Boston  d  P. 
B.  Corp.  141  Mass.  31. 

Messrs.  James  Oleason  and  McGinn^ 
Sears  Sb  Simon*  for  respondent: 

The  motion  for  a  nonsuit  was  very  properlj 
denied. 

Code,  §§246,  247;  Grant  y.  Baker,  12  Or, 
829;  Anderson  v.  North  Paeifle  Lumber  Co.  21 
Or.  281;  Herbert  v.  Dufiir  (Or.)  Feb.  6.  1808. 

Where  a  telegraph  wire  is  left  swinging 
across  a  public  highway,  at  such  a  height  aa 
to  obstruct  and  enaanger  ordinary  travel,  such 
fact  unexplained  and  unaccounted  for,  raises 
a  presumption  of  negligence. 

Thomas  v.  WesUrn  U.  Teleg.  Co.  100  Masa» 
156;  Dickey  v.  Maine  Teleg.  Co.  46  Me.  483; 
Thomp.  Neg.  §  24,  p.  359;  We^em  U.  Teleg. 
Co.  T.  Eyser,  2  Colo.  141;  Stephens  d  O. 
Transp.  Co.  v.  Western  U.  Teleg.  Co.  8  Ben* 
502;  Cray  v.  Boston  Qas  Light  Co.  114  Masai 
149,  19  Am.  Dec.  324. 

A  telephone  company  which  for  several 
weeks  permits  its  wire  to  remain  suspended 
across  a  public  highway  a  few  feet  from  the 
ground,  is  liable  to  a  traveler  who  comes  in 
contact  therewith  during  an  electrical  storm, 
and  is  in  lured  by  a  discharge  of  electricitj 
which  had  been  attracted  from  the  atmosphere, 
since  the  electricity  would  have  been  harmless 
except  for  the  wire. 

Southwestern  Teleg.  d  Teleph.  Co.  v.  Bobin- 
son,  16  L.  R.  A.  545,  2  U.  S.  App.  203,  50 
Fed.  Rep.  810;  United  Electric  R  Co.  t, 
Shdton,  89  Tenn.  423. 

It  is  the  duty  of  a  telephone  company  using  a 
public  highway  for  its  poles  and  wires  to  so 
construct  and  maintain  its  line  as  not  to  incom- 
mode the  public  use  of  the  highway  for  the 
purpose  of  travel  and  transpoitation,  whether 
by  ordinary  vehicles,  or  by  street  railways 
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Central  Penrnplvania  Teleph.  d  8.  Co,  v. 
WilkeaBarre  &  W,  8.  R  Co,  11  Pa.  Co.  Ct. 
Rep,  417;  Cincinnati  Inclined  Plane  R,  Co. 
T.  City  dt  8,  TeUg.  Aseo.  12  L.  R.  A.  684,  48 
Ohio  St  390. 

If  the  coDcurrentor  successiye  negligence  of 
two  persons,  combined  togetber,  results  in  an 
injury  to  a  third  person,  he  may  recover  dam- 
ages from  either. 

2  Thomp.  Neg.  p.  1088  et  »eq.;  16  Am.  & 
Eog.  Encyclop.  Law,  p.  440. 

Lord»  Ch.  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for  a 
personal  iniury  alleged  to  have  been  caused 
by  the  negligence  oi  the  defendant  in  per- 
mitting its  wire  to  come  in  contact  with  an 
electric  wire,  whereby  it  became  heavily 
charged  with  electricity,  and  in  allowing 
such  wire  to  hang  down' so  near  the  ground 
at  the  comer  of  K  and  Twenty -First  streets 
as  to  endanger  the  life  and  limb  of  those 
traveling  upon  such  streets. 

The  errors  assigned  relate  to  the  refusal  of 
the  trial  court  to  grant  a  nonsuit,  and  to  cer- 
tain instructions  given  and  refused.  Upon 
the  first  point  the  contention  is  that  the  evi- 
dence does  not  prove  the  cause  of  action  al- 
leged, although  it  may  be  sufficient  to  con- 
stitute a  ground  of  action,  and  consec^^uently 
that  the  variance  is  fatal  to  the  plaintiff's 
recovery.  It  is  no  doubt  true  that  the  plain- 
tiff mast  state  the  facts  which  constitute  his 
cause  of  action,  and  that  he  cannot  state  one 
and  prove  another.  The  Code,  with  all  its 
comprehensive  liberality,  will  not  admit,  aft 
Sherwood,  Ch.  J.,  said,  *'a  plaintiff  to  sue 
for  a  horse  and  recover  a  cow. "  WaWder  v. 
Ednnibal  A  8t,  J.  R.  Co.  71  Mo.  618.  Such 
variance  is  fatal,  for  the  reason  that  the  cause 
of  action  is  unproved  in  its  entire  scope. 

The  inquiry,  then,  is  whether  the  testi- 
mony for  the  plaintiff  establishes  a  cause  of 
action  different  from  the  one  alleged.  That 
there  is  some  variation  between  the  evidence 
and  the  complaint  may  be  conceded,  but  it 
consists  only  in  matter  of  detail,  or  as  to  how 
the  injury  occurred.  There  is  no  absolute 
departure  in  the  proof  from  the  original 
theory  of  the  case.  The  point  to  which  the 
variance  relates  is  this :  The  allegation,  in 
substance,  is  that  the  plaintiff  was  walking 
along  the  sidewalk,  and  came  in  contact  with 
the  wire,  which,  owing  to  the  darkness,  he 
was  unable  to  see ;  and  that  he  attempted  to 
remove  the  same  from  his  pathway,  and  in 
doing  so  he  caught  hold  of  the  wire,  and  the 
electricity  with  which  it  was  impregnated 
passed  into  his  body,  etc.  ;  whereas  his  tes- 
timony shows  that  he  was  walking  along  the 
sidewalk,  and,  it  being  dark,  and,  owing  to 
the  rain,  the  pavement  slippery,  that  he 
slipped,  and  fell  on  his  elbow,  causing  his 
hat  to  fall  off,  and  some  packages  to  drop  out 
of  his  hands,  and  that  in  groping  for  his  hat 
and  packages  his  hand  came  in  contact  with 
the  wire,  "which,  being  impregnated  with 
electricity,  ''grabbed''  it,  and,  as  he  could 
not  let  go,  he  put  out  his  other  hand  to  re- 
move the  same,  when  it  **  grabbed**  that  hand, 
etc.  Plainly,  the  variation  here  is  onlv  of 
detail,  or  as  to  the  circumstances  under  which 
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the  plaintiff  came  in  contact  with  the  wire 
and  received  the  injury.  The  elements  of 
negligence  alleged,  namely,  in  permitting 
its  wire  to  come  in  contact  with  the  elec- 
trical wire,  and  to  hang  so  near  the  ground 
as  to  endanger  life  or  limb,  are  present  in 
either  aspect  of  the  case,  or  as  much  under 
the  testimony  as  the  allegation.  Such  vari- 
ance does  not  present  a  case  where  the  cause 
of  action  is  unproved  in  its  entire  scope  and 
meaning,  within  the  construction  of  the 
Code.  Section  98,  Hill's  Code.  Hence  there 
is  not  a  failure  of  proof,  and  without  such 
failure  the  variance  is  not  fatal,  or  such  as 
would  entitle  the  defendant  to  a  judgment 
of  nonsuit. 

The  principal  ground  of  complaint  re- 
mains, however,  to  be  considered.  This  is, 
Was  the  negligence  of  the  defendant  the 
proximate  cause  of  the  injury?  There  are 
some  other  minor  questions  suggested  by  way 
of  criticism  upon  the  charge  of  the  court, 
but  the  remoteness  of  its  acts,  and  the  inter- 
vention of  other  agencies  directly  contribut- 
ing to  plaintiff's  injury,  are  relied  upon  as 
its  cUief  defense.  It  was  the  failure  of  the 
court,  as  indicated  by  the  instructions  given 
and  refused,  to  properly  apply  the  law  in 
this  regard  that  constitutes  the  main  griev- 
ance of  the  defendant.  To  comprehend  the 
force  of  this  objection,  we  must  first  know 
and  understand  the  facts.  The  plaintiff  is  a 
laboring  man,  and  was  employed  by  the  gas 
company  to  shovel  coal  into  its  furnace.  On 
the  day  of  the  accident  he  quit  work  after  5 
o'clock  P.  M.,  and  started  for  his  home,  but 
on  his  way  went  to  market,  made  some  pur- 
chases, and  went  out  G  street  to  Twenty- 
First,  and,  when  passing  down  that  street, 
near  the  corner  of  K,  he  slipped  on  the  side- 
walk, and  fell  on  his  elbow,  his  hat  falling 
off,  and  the  packages  which  he  carried  flying 
out  of  his  hands.  After  he  got  up  he  groped 
for  his  packages  and  hat,  when  his  hand 
rubbed  against  a  wire,  one  end  of  which  was 
hanging  down  over  the  sidewalk  at  the  in- 
tersection ot  the  streets.  His  testimony  on 
this  point  is :  ''My  hand  rubbed  against  this 
wire,  grasping  hold  of  me  fearfully.  I  then 
took  the  notion  to  put  up  this  hand  to  hit 
this  one  away  from  there.  It  grabbed  that 
one,  and  held  on  to  it  fearfully.  I  could 
not  let  go ;  it  was  too  strong.  I  don't  know 
what  part  of  my  hand  catched  hold  of  it. 
My  fingers  rubbed  it  first.  It  tore  me  fear- 
fully, like  machinery  with  about  200  pounds 
of  steam.  I  was  screaming  awfully,  and 
finally  I  saw  people  around  the  sidewalk ; 
and  this  hand  after  a  while  drop{)ed  from  the 
wire.  That  must  have  been  the  time  my  toes 
got  burned.  It  whirled  me  up  in  all  sorts 
of  shapes.  I  don't  know  how  I  was.  When 
this  hand  dropped  I  hung  on  with  it  until 
I  was  released.  After  this  hand  dropped  I 
had  no  more  memory  at  all.  I  lost  my 
senses.  I  don't  know  what  happened  after 
that."  Several  persons  hearing  his  screams 
for  help,  two  men  ran  from  J  street  to  his 
assistance,  and  one  of  them  slashed  at  the 
wire  with  his  knife,  and  received  a  severe 
shock,  but  did  not  sever  it.  After  some  hesi - 
tation,  he  slashed  it  again,  and  succeeded  in 
cutting  the  wire.    The  defendant  was  assisted 
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to  his  home  and  put  to  bed,  when  it  was 
found  that  three  toes  were  badly  burned. 
Afterwards  he  was  taken  to  the  hospital,  and 
one  toe  was  amputated  and  the  others  were 
trimmed  off.  It  was  after  6  o'clock,  and 
quite  dark,  when  the  accident  occurred,  and 
the  sidewalk  was  slippery  from  recent  rain. 
The  defendant  could  not  see  the  wire,  nor 
did  he  know  that  it  was  hanging  down  over 
the  street,  nor  that  it  was  charged  with  elec- 
tricity. The  wires  of  the  telephone  company 
were  strung  on  K  street,  runninsr  east  and 
west,  and  the  wires  of  the  electriclight  com- 
pany and  the  electric  street-railway  company 
were  strung  along  Twenty -First  street,  run- 
ning north  and  south,  so  that  the  wires  of 
the  defendant  were  at  right  angles  to  the 
wires  of  the  two  electric  companies. 

The  evidence  further  shows  that  the  de- 
fendnnt  had  an  arrangement  with  the  elec- 
tric light  company  by  which  either  might 
use  the  poles  of  the  other  upon  which  to 
string  a  wire  when  it  had  no  poles  at  the 
place,  and  only  a  short  distance  of  wire  was 
to  be  used ;  that  the  defendant  used  the  Doles 
of  the  electric  light  company  when  wiring 
the  residence  of  a  Mr.  Bates,  at  the  corner  of 
H  and  Twenty- First  streets,  but  that  some 
three  months  before  the  accident  the  wire 
was  disconnected  from  the  telephone  at  his 
residence,  and  wrapped  around  tlie  electric 
pole,  and  made  fast  by  tying  it  on  a  bracket 
and  winding  around  the  pole  and  around  it- 
self:  that  such  wire  had  not  been  used  by 
defendant  after  it  was  so  disconnected,  nor 
had  the  company  made  any  inspection  of 
it  from  that  time  until  the  acciaent;  that 
during  this  interim  the  electric  company 
changed  its  poles  and  wires  along  Twenty- 
First  street,  and  in  doing  so  took  down  the 
pole  belonging  to  it  upon  which  the  tele- 
phone wire  was  fastened  as  aforesaid,  coiled 
up  the  wire,  and  hung  it  on  a  pole  belong- 
ing to  the  defendant,  near  E  and  Twenty- 
First  streets,  where  the  accident  happened; 
but  that  the  defendant  had  no  knowledge 
that  the  electric  company  had  taken  down  its 
poles,  or  taken  down  its  wire,  and  hung  it 
on  the  pole  as  aforesaid.  Richard  Oerdes 
testified  that  he  was  In  the  employ  of  the 
electric  light  company,  and  that  on  the  night 
of  the  accident  he  received  a  message  by  tele- 
phone that  a  man  had  been  hurt  by  an  elec- 
tric light  wire ;  that  he  went  at  once  to  the 
place  where  the  accident  occurred,  and  found 
the  wire  hanging  on  the  pole ;  that  he  cut  it 
above  the  coil ;  that  it  was  heavily  cUar^ed 
witli  electricity  by  contact  with  a  wire  be- 
longing either  to  the  electric  street  railway 
or  the  electric  light  company ;  that  it  must 
have  been  the  wire  of  one  or  the  other  that 
charged  it  with  electricity,  as  there  was  no 
other  heavily  charged  wire  in  that  vicinity. 
The  evidence  further  shows  that  the  day  be- 
fore the  accident  the  wire  was  hanging  in 
the  form  of  a  coil  on  a  stick  at  the  sice  of 
the  telephone  pole,  and  that  the  bottom  of  it 
was  two  or  three  feet  from  the  ground ;  that 
it  was  heavily  charged  with  electricity,  and 
that  one  witness,  who  touched  it  with  a  wire, 
was  thrown  to  the  ground  from  the  shock. 

Among  other  things,  the  court,  in  sub- 
stance, instructed  the  jury  that  the  question 
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here  submitted  is  "  whether  it  was  negligence 
or  not  to  leave  a  wire  along  a  public  thor- 
oughfare, where  it  might  be  found  in  the 
way  of  pedestrians,  or  where  it  might  be  li- 
able to  be  handled  or  interfered  with  by  boys 
or  by  irresponsible  persons."  That  it  was 
for  them  to  determine  from  the  evidence 
**  whether  or  not  there  was  a  proper  inspec- 
tion made  of  these  wires,  so  as  to  know  what 
their  condition  was,  and  to  ascertain  whether 
anybody  had  been  interfering  with  them, 
making  them  more  dangerous  than  they  oth- 
ewise  would  be."  That  "the  fact  that  this 
company  used  the  poles  of  another  company, 
and  the  fact  that  other  electric  companies 
had  wires  upon  the  same  street,  does  not  de- 
tract at  all  from  the  strict  requirements  which 
should  be  made  of  the  defendant  company. 
Unless  it  had  loaned  its  wire  to  the  eler.irical 
company,  or  the  electrical  railway  company, 
and  placed  them  under  the  control  of  that 
company,  it  could  not  be  absolved  from  the 
duty  of  looking  after  them  and  ascertaining 
and  knowing  what  their  condition  was,  and 
of  anticipating  and  foreseeing  what  might 
happen  in  connection  with  them ;  and  that, 
unless  you  should  find  from  the  evidence  that 
this  defendant  had  turned  over^the  use  and 
control  of  its  wires  to  these  other  companies, 
on  whose  pole  this  wire  was  suspended,  you 
have  no  right  to  say  that  those  companies 
were  liable,  and  not  this  company,  if  this 
company  was  guilty  of  any  negligence.  Un- 
less this  company  was  negligent,  there  could 
be  no  recovery  on  the  part  of  the  plaintiff. 
If  you  find  that  it  was  not  guilty  of  any  neg- 
ligence, then  your  verdict  should  be  for  the 
defendant."  The  counsel  for  the  defendant 
requested  the  court  to  instruct  the  jury  as 
follows :  **If  the  jury  finds  that  the  defend- 
ant was  not  negligent  in  leaving  its  wire  at- 
tached to  the  pole  near  Mr.  Bates'  house,  as 
it  did  leave  it,  and  that  the  wire  was  not 
dangerous  as  left  by  it,  and  could  not  and 
did  not  become  dangerous  except  by  the  act 
or  neglect  of  some  other  person  or  company, 
the  defendant  is  not  liable;"  but  the  court 
refused  to  charge  as  requested,  but  gave  it 
with  the  following  modification :  **i  give 
you  that  in  connection  with  the  general  in- 
struction which  I  gave  you  that  the  defend- 
ant must  have  parted  with  the  control  of  its 
wires  in  order  to  be  exonerated  by  the  reason 
of  the  negligent  act  of  some  other  person. '^ 
The  defendant  also  requested  the  court  to 
charge  that  *"  it  is  claimed  by  the  defendant 
that  it  placed  its  wires  in  a  safe  and  secure 
position,  and  that  it  did  not  become  danger- 
ous except  by  the  acts  and  omissions  of  oth- 
ers, without  its  knowledge  or  consent.  If 
you  find  this  is  true,  the  defendant  is  not  li- 
able, unless  the  intervening  acts  or  omissions 
of  such  other  persons  should  have  been  con- 
templated and  guarded  against  by  the  defend- 
ant as  consequences  likely  to  follow,  and 
which  might  have  been  reasonably  antici- 
pated. "  And  again  :  "  If  it  was  not  negli- 
gent in  leaving  the  wire  as  it  did,  it  is  not 
liable,  unless  it  could  have  reasonably  fore- 
seen that  some  one  would  take  down  the  wire, 
and  place  it  where  it  injured  the  plaintiff, 
and  that  it  might  come  in  contact  with  some 
other  electric  wire  that  was  charged  with  a. 
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current  of  electricity  that  would  make  It 
dangerous.**  And  again:  ''Even  if  the  de- 
fendant had  left  its  wire  coiled  up  or  hang- 
ing over  the  sidewalk,  so  that  pedestrians 
miffht  come  in  contact  with  it,  it  would  not 
be  liable  for  damages  to  the  plaintiff  for  in- 
jury sustained  by  an  electric  shock  from  the 
wire  unless  the  fact  that  the  wire  left  there 
was  the  immediate  or  proximate  cause  of  the 
injury,,  the  wire  not  by  itself  beine  danger- 
ously charged  with  electricity,  and  becoming 
so  charged  only  by  intermediate  circumstan- 
ces, namely,  that  of  interfering^  with  or  cross- 
ing some  heavily  charged  wire,"  etc.  The 
court  refused  to  so  instruct  the  jury,  and  to 
its  rulings  thereon  the  defendant  duly  ex- 
cepted. 

It  appears  from  the  instructions  that  the 
theory  of  the  law  as  applied  to  the  facts  by 
the  trial  court  was  that  it  is  negligence  to 
allow  a  wire,  which,  from  its  environment, 
is  liable  to  become  charged  with  electricity, 
to  hang  over  the  street  at  such  a  height  as  to 
obstruct  and  endaneer  ordinary  travel.  That 
it  was  the  duty  of  the  defendant,  owing  to 
the  location  of  its  wire  and  the  use  of  the 
poles  of  the  electric  light  company,  to  look 
after  it,  and  see  that  it  was  in  proper  condi- 
tion, and  that,  when  the  wire  was  discon- 
nected from  the  Bates  residence,  if,  instead 
of  taking  down  the  wire,  the  company  chose 
to  hang  It  upon  the  electric  pole,  the  duty 
still  devolved  upon  it  to  take  care  of  such 
wire,  and  that  this  was  a  continuing  duty, 
from  which  it  would  not  be  absolved  unless 
it  had  parted  from  the  control  of  its  wire  to 
the  electric  companies.  This  requirement 
imposed  upon  the  defendant  the  obligation 
of  looking  after  and  ascertaining  the  condi- 
tion of  its  wire,  and  of  anticipating  or  fore- 
seeing results  which  were  likely  to  happen 
by  reason  of  its  connection  or  location  as  to 
the  electric  wires  so  as  to  avoid  liability  to 
danger  arising  therefrom.  In  this  view  of 
the  law,  the  taking  up  of  the  pole  by  the 
electric  light  company  and  hanging  the  de- 
fendant's wire  upon  its  pole  at  the  intersec- 
tion of  K  and  Twenty-First  streets  would  not 
authorize  the  jury  to  find  that  the  electric 
companies  were  liable,  and  not  the  defend- 
ant, if  it  was  neglieent  in  not  removing  its 
wire  when  it  ceasea  to  use  it  at  the  Bates 
residence.  It  is  earnestly  insisted  by  counsel 
that  this  view  of  the  law  is  a  wrong  concep- 
tion of  the  defendant's  duty,  for  the  reason 
that  it  makes  the  company  liable  for  the 
wrongful  acts  of  third  persons  in  taking 
down  the  wire  and  hanging  it  on  the  pole 
where  it  became  charged  with  electricity, 
which  he  claims,  are  the  responsible  causes 
of  the  injury.  This  is  based  on  the  assump- 
tion that  there  intervened  between  the  negli- 
gence of  the  defendant,  if  any  there  was,  and 
the  injury  to  the  plaintiff,  an  independent, 
adequate  cause  of  the  injury,  namely,  tiie 
wrongful  act  of  the  electric  company,  which 
was  the  proximate  cause  of  the  in j ury.  What 
is  the  proximate  cause  of  the  injury  is  ordi- 
narily a  question  for  the  jury.  It  is  only 
when  the  facts  are  undisputed  that  it  becomes 
a  question  for  the  court.  Wherever,  there- 
fore, there  is  any  doubt,  the  question  of 
proximate  cause  should  be  submitted  to  a 
22  L.  R  A. 


jury  to  be  decided  as  a  matter  of  fact  accord- 
log  to  the  circumstances  of  the  case.  To 
warrant  a  jury  in  finding  that  negligence  is 
the  proximate  cause  of  the  injury  it  must 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of  thenegligence^  and 
that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances.  Mil' 
toaukee  d  St,  P.  R.  CS.  v.  Kellogg,  94  U.  S. 
476,  24  L.  ed.  259.  The  question,  therefore, 
whether  the  stretchine  of  the  defendant's 
wire  on  the  electric  poles  instead  of  its  own 
poles,  and  whether  tiie  omission  of  the  de- 
fendant to  remove  the  same  when  it  ceased 
to  use  it  at  the  Bates  residence,  was  negli* 
gence,  and,  if  ii  was,  whether  the  intervening 
act  of  the  electric  company  and  its  conse- 
quences were  such  as  could  have  been  reason- 
ably anticipated  and  guarded  against  by  the 
defendant,  was  for  the  jury  to  determine  in 
the  1  ight  of  the  facts  and  circumstances.  The 
record  discloses  that  the  electric  light  com* 
pany  gave  the  defendant  permission  to  use 
its  poles  upon  which  to  string  its  wire  when 
the  defendant  needed  them  to  connect  its  wire 
to  a  residence  where  it  had  no  poles.  When 
the  defendant  disconnected  its  wire  from  the 
telephone  at  Bates'  residence  it  had  no  lon/?er 
any  need  to  use  the  electric  poles,  and  the  per- 
mission or  license  given  to  use  them  ceased, 
or  was  at  an  end,  and  necessarily  the  defend- 
ant ought  to  have  removed  its  wire  from  the 
electric  poles;  and  if  it  did  not  do  so,  but 
coiled  and  hung  it  on  one  of  them,  where  it 
had  no  right  to  be,  the  defendant  was  bound 
to  look  after  it,  and  to  expect,  if  it  failed  to 
do  so,  that  the  electric  company  would  re- 
move it  when  such  wire  incommoded  that 
company,  or  its  business  required  the  re- 
moval of  its  poles,  as  did  happen.  The  jury 
found  that  the  stretching  of  the  wire  upon 
the  electric  poles  was  dangerous,  and  that 
the  omission  of  the  defendant  to  remove  it, 
when  it  disconnected  the  same  from  the  Bates 
residence,  and  ceased  to  use  it,  was  negli- 
gence, and  that  the  intervening  act  of  the 
electric  company  and  its  consequences  could 
have  been  foreseen  as  likely  to  happen,  or 
possibly  to  follow,  from  leaving  the  wire 
coiled  and  hung  upon  the  electric  pole  near 
the  Bates  residence,  and  necessarily  that  the 
defendant  was  responsible  for  its  wire  being 
coiled  and  hung  upon  its  own  pole  at  the  in- 
tersection of  K  and  Twenty -First  streets. 
This  responsibility  is  based  on  the  principle 
that  if  the  defendant,  instead  of  removing  its 
wire,  c];iose  to  hang  it  upon  the  electric  pole, 
where  it  had  no  right  to  be,  it  was  bound  to 
look  after  it,  and  tnat,  if  the  defendant  had 
done  so,  it  would  have  discovered  the  re- 
moval of  the  same,  and  its  condition,  so  that 
the  injury  might  have  been  avoided,  and 
consequently  that  the  company  must  be  taken 
to  have  foreseen  as  likely  to  happen,  or  pos- 
sibly to  follow,  the  consequences  which  re- 
sulted from  its  omission  to  remove  the  wire 
when  it  was  disconnected  from  the  telephone 
at  the  Bates  residence.  This  is  in  accordance 
with  the  rule  that  a  person  guilty  of  negli- 
gence or  an  omission  of  duty  "should  be  held 
responsible  for  all  the  consequences  which 
a  prudent  and  experienced  man,  fully  ac- 
quainted with  all  the  circumstances  which 
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In  fact  existed,  whether  they  could  have  been 
ascertained  by  reasonable  diligence  or  not, 
would  have  thought  at  the  time  of  the  negli- 
gent act  reasonably  possible  to  follow  if  they 
had  been  suggested  to  his  mind.''  Shearm. 
&  Redf.  Neg.  §  29.  But  this  phase  of  the 
case  is  met  with  the  argument  that  the  tele- 
phone wire  itself  is  not  dangerous,  and  that 
the  main  or  efficient  cause  of  the  injury  was 
the  electric  current  from  the  wires  of  the 
electric  companies,  with  the  production  of 
which  the  defendant  had  nothing  to  do.  In 
other  words,  that,  if  the  defendant  was  neg- 
ligent, it  was  the  dangerous  force  of  electric- 
ity which  intervened,  and  with  the  produc- 
tion of  which  the  plaintiff  had  nothing  to  do, 
that  communicated  the  injury  to  plaintiff, 
and  therefore  it  was  the  proximate  cause  of 
the  injury.  It  is  no  doubt  true  that  where 
there  is  negligence,  and  injurjr  following  it, 
and  there  is  also  an  intermediate  cause,  dis- 
connected from  the  negligence,  and  the  opera- 
tion of  this  cause  produces  the  injury,  the 
person  guilty  of  the  negligence  cannot  be 
held  responsible  for  the  injury.  The  inquiry 
must  always  be  whether  there  was  any  inter- 
mediate cause  disconnected  from  the  primary 
fault,  and  self- operating,  which  produced 
the  injury.  Milwaukee  A  St.  P.  B,  Co.  v. 
Kellogg,  supra.  If  the  intervening  cause  and 
its  probable  consequence  be  such  as  could 
reasonably  have  been  anticipated  by  the  orig- 
inal wrongdoer,  the  causal  connection  be- 
tween the  wrongful  act  and  the  injury  is  not 
broken,  and  the  defendant  is  liable  for  the 
injury.  In  White  Sewina  Mack.  Co.  v.  Bich- 
ter,  2  Ind.  App.  834,  it  is  said :  **  Interven- 
ing agencies  sometimes  interrupt  the  current 
of  responsible  connection  between  negligent 
acts  and  injuries,  but  as  a  rule  these  agen- 
cies, in  order  to  accomplish  such  result,  must 
entirely  supersede  the  original  culpable  act, 
and  be  in  themselves  responsible  for  the  in- 
jury, and  must  be  of  such  a  character  that 
they  could  not  have  been  foreseen  or  antici- 
pated bv  the  original  wrongdoer.  If  it  re- 
quired both  agencies  to  prepuce  the  result, 
or  if  both  contributed  thereto  as  concurrent 
forces,  the  presence  and  assistance  of  one  will 
not  exculpate  the  other,  because  it  would 
still  be  an  efficient  cause  of  the  injury." 
The  intermediate  cause  must  supersede  the 
original  wrongful  act  or  omission,  and  be 
sufficient  of  itself  to  stand  as  the  cause  of 
plaintiff's  injurv,  to  relieve  the  original 
wrongdoer  from  fiability.  "  One  of  the  most 
valuable  of  the  criteria  furnished  us  by  the 
authorities, **  2dr.  Justice  Miller  said,  ""is  to 
ascertain  whether  any  new  cause  has  inter- 
vened between  the  fact  accomplished  and  the 
alleged  cause.  If  a  new  force  or  power  has 
intervened  of  itself  sufficient  as  the  cause  of 
the  misfortune,  the  other  must  be  considered 
as  too  remote. "  Louisiana  Mut.  Ins.  Co.  v. 
Tweed,  74  U.  S.  7  Wall.  52,  19  L.  ed.  67. 
There  is  no  claim  that  the  wires  of  the 
companies  transmitting  electrical  power  were 
not  in  their  proper  position,  or  that  the  com- 
panies were  negligent  in  the  use  of  their 
wires.  We  must  take  it,  upon  the  facts  as 
disclosed  by  this  record,  that  their  wires 
were  where  they  had  a  right  to  be,  and  were 
not  an  obstruction,  endangering  the  life  or 
22  L.  R.  A. 


limb  of  any  one  traveling  along  the  street. 
It  was  the  telephone  wire,  suspended  on  a 
pol»,  as  shown  by  the  evidence,  that  fur- 
nished the  means  by  which  the  currents  of 
electricity  passing  over  the  electric  compa- 
nies' wires  were  diverted  and  conducted  so 
close  to  the  ground  as  to  render  passage  along 
the  public  thoroughfare  exceedingly  dan- 
gerous. As  a  consequence,  it  was  the  de- 
fendant's wire  so  hanging  upon  the  pole  that 
furnished  the  means  by  which  the  electrical 
current  was  communicated  to  and  injured  the 
plaintiff.  It  is  true  that  the  electrical  cur- 
rent was  a  new  power  which  intervened,  and 
with  the  production  of  which  the  defendant 
had  nothing  to  do,  but  it  was  harmless,  or 
could  not  have  been  communicated  to  the 
plaintiff,  but  for  the  suspended  wire  of  the 
defendant.  As  an  intermediate  cause  it  was 
connected  with  the  primary  fault,  and  not 
self-operating,  and  therefore  is  not  sufficient 
itself  to  stand  as  the  cause  of  plaintiff's  in- 
jury. The  language  of  Mr,  Justice  Bruce 
clearly  illustrates  tnis  point:  "To  say  that 
the  agencv  of  the  telephone  wire  in  the  pro- 
duction 01  the  injury  was  inferior  to  that  of 
the  electric  current,  which  was  the  main 
cause,  is  not  satisfactory.  It  is,  In  fact,  to 
admit  that  the  company's  displaced  wire  fur- 
nished the  means  by  which  the  dangerous 
force  was  communicated  to  and  injured  the 
defendant  in  error.  True,  it  was  a  new  force 
of  power  which  intervened,  with  the  produc- 
tion of  which  the  telephone  company  had 
nothing  to  do,  but  upon  this  point,  in  Zouisi- 
ana  Mut.  Ins.  Co.  v.  Tweed,  74  U.  8.  7  Wall. 
52,  19  L.  ed.  67,  the  court  says :  '  If  a  new 
force  or  power  has  intervened,  of  itself  suffi- 
cient to  stand  as  the  cisiuse  of  the  misfortune, 
the  other  must  be  qoz^^^^^i^cL  as  too  remote. ' 
The  new  force  of  power  here  would  have  been 
harmless  but  for  the  displaced  wire,  and  the 
fact  that  the  wire  took  on  a  new  force,  with 
the  creation  of  which  the  company  was  not 
responsible,  yet  it  contributed  no  less  di- 
rectly to  the  injury  on  that  account. "  South- 
western Teleg.  dt  Teleph.  Co.  v.  Robinson,  2 
U.  S.  App.  206,  60  Fed.  Rep.  813.  16  L.  R. 
A.  645. 

It  thus  appears  that  the  defendant's  negli- 
gence was  the  primary  and  proximate  cause 
of  the  injury.  In  view  of  this  result  the 
other  errors  assigned  are  of  little  importance, 
and  not  such  as  would  authorize  the  reversal 
of  the  case. 

It  results  that  the  judgment  must  be  affirmed. 

A  petition  for  rehearing  was  subsequently 
granted  after  which  on  January  8,  lB9i. 
Lord*  Ch.  J. ,  on  behalf  of  the  court  del i vered 
the  following  opinion : 

The  suspended  telephone  wire,  while  it 
was  charged  with  electricity  from  contact 
with  the  electric  wire,  was -not  less  danger- 
ous than  the  electric  wire  itself  would  have 
been,  similarly  suspended  as  to  the  street. 
It  was  this  condition  of  affairs  that  led  the 
court,  in  its  charge,  to  refer  to  electricity  gen- 
erally as  a  "subtle  and  dangerous  agency," 
which  required  the  "utmost  caution  to  con- 
trol." As  the  telephone  wire  was  liable  to 
become  charged  with  such  dangerous  agent, 
and  thus  to  become  dangerous  to  the  travel- 
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ing  public,  the  duty  of  inspecting  and  as- 
certaining the  condition  of  the  wires,  and 
whether  mere  was  any  interference  making 
them  more  dangerous  than  they  otherwise 
would  be,  was  necessarily  involved.  In  view 
of  these  circumstances,  the  degree  of  care  im- 
poeed  was  commensurate  with  the  daL^er. 
^  Due  care  is  a  degree  of  care  corresponding 
to  the  danger  involved. "  Cooley,  Torts.  It 
is  not  the  same  in  all  cases.  Tbe  term  is 
relative,  and  its  application  depends  on  the 
situation  of  the  parties,  and  the  degree  of 
cajre  and  vigilance  which  the  circumstances 
reasonably  impose.  Where  the  danger  is 
^reat,  a  high  degree  of  care  is  necessary,  and 
the  failure  to  observe  it  is  a  want  of  ordinary 
care  under  the  circumstances.  Hence,  a  wire 
liable  to  be  charged  with  an  agency  so  dan- 
gerous and  difficult  to  manage,  while  so  lo- 
cated, needed  to  be  looked  after  with  that 
degree  of  care  and  vigilance  as  would  guard 
the  public  against  liability  to  accident  from 


it.  The  court  then  said :  ''The  question  is 
here  submitted  to  you  whether  it  was  negli- 
gence or  not  to  leave  a  wire  along  a  public 
thoroughfare  where  it  might  be  found  in  the 
way  of  pedestrians,  or  where  it  might  be  lia* 
ble  to  be  handled  and  interfered  with  by 
boys  or  by  irresponsible  persons. "  It  further 
added:  ** 'Negligence,'  in  cases  of  this 
kind,  means  the  doing  of  some  act  which  a 
cautious  and  prudeni  man  would  not  do,  or 
the  neglecting  to  do  some  act  which  a  cau- 
tious and  prudent  man  would  not  neglect. 
Applying  those  definitions  to  this  case,  the 
inquiry  to  be  solved  by  you  is,  What  did  this 
defendant  do  that  a  cautious  and  prudent  man 
would  not  have  done,  in  connection  with  the 
wire  which  has  been  described  to  you  in  the 
testimony,  and  which  is  mentioned  in  the 
pleadings?"  These  instructions,  taken  in 
connection  with  the  instructions  referred  to 
in  the  main  opinion,  we  think  fairly  present 
the  law  governing  the  case. 
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1.  Purchasers  of  an  nndlTided  Interest 
in  timber  fiH>m  tenants  in  common  of 

the  land,  aitbouffh  not  entitled  to  a  partition  of 
the  timber,  may,  in  equity,  enforce  a  partition 
•of  the  land,  setting  off  tbe  parcel  on  which  tbe 
timber  will  belong  to  them,  even  if,  by  subse- 
quent conveyances,  the  whole  title  to  the  land 
has  been  acquired  by  one  person. 

fi.  A  deed  of  standing  timber  to  be  re- 
moved within  ten  years  passes  the  title  and 
does  not  constitute  a  mere  license  to  take  off 
chattels  withfn  the  time  hmlted. 

8«  Tbe  omission  to  mention  the  state 
where  the  lands  are  situated  in  an  in- 
strument purporting  to  sell  standing  timber  will 
not  destroy  tbe  effect  of  the  record  as  notice  al- 
though the  instrumcDt  is  executed  in  another 
state  tf  it  is  properly  acknowledged  and  recorded 
in  the  county  where  the  lands  are  situated  and 
the  record  title  there  stands  in  the  name  of  the 
grantor. 

•4.  Recording  an  instrument  purport- 
ing to  convey  standing  timber  in  a 
book  called '^miscellaneous  records** 

will  not  prevent  Its  being  constructive  notice  to 
the  world  of  the  rights  of  the  purchaser,  if  tbe 
record  is  properly  indexed  and  there  is  notbing 
to  prevent  the  register  from  providing  such  a 
book. 

(Grant,  J.,  distenU  from  propoaititm  U) 

(December  22. 1896.) 

APPEAL  hv  complainant  from  a  decree  of 
the  Circuit  Court  for  Manistee  County  in 
favor  of  defendants  in  a  proceeding  brought 


to  compel  partition  of  certain  lands  so  as  to 
permit  complainants  to  obtain  timber  which 
they  had  purchased  from  certain  of  the  tenants 
in  common.    Beversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  W.  Niskern  and  C*  W.  Ses- 
sions* for  complainants: 

The  timber  deed  to  complainants  Torrent, 
Haines  &  Company  and  the  record  thereof  are 
good  and  valid. 

The  question  of  record  is  always  one  of  no- 
tice. A  conveyance  need  never  be  recorded 
as  between  the  parties  nor  as  to  parties  having 
full  notice. 

BattershaU  v.  Stephens,  84  Mich.  68;  Stetson 
V.  Co?*,  89  Mich.  750. 

Tbe  deed  being  duly  executed  and  acknowl- 
edged, and  being  a  conveyance  of  an  interest 
in  lands,  within  the  clear  decisions  of  the  su- 
preme court,  and  the  express  terms  of  the 
statute  has  every  effect  as  such  record  that  it 
could  have  if  it  were  an  ordinary  deed  in  the 
book  of  deeds 

Russell  V.  Myers,  82  Mich.  623;  Johnson  y. 
Moore,  28  Mich.  3;  How.  Anno.  Btat.  g§  5680, 
6685. 

Such  timber  deeds  are  not  void  in  Michigan. 

Campau  v.  Godfrey,  18  Mich.  84,  100  Am. 
Dec.  188:  Butler  y.  Boys,  25  Mich.  58.  12  Am. 
Rep.  218;  Fitch  v.  Boyer,  61  Tex.  836.  See 
also  WhiU  v.  Sayre,  2  Ohio,  110;  Green  v.  Ar- 
nold,  11  R.  1.  864,  28  Am.  Rep.  466;  Whitton 
V.  Whitton,  88  N.  H.  127,  75  Am,  Dec.  163; 
Duncan  v.  Sylvester,  16  Me.  888;  Bamhart  v. 
Campbell,  50  Mo.  597;  Camoron  v.  Thurmond, 
56  Tex.  82;  Arnold  v.  CauUe,  49  Tex.  538; 
Boggess  v.  Meredith,  16  W.  Va.  1;  BalUm  v. 
HaU,  47  N.  H.  847.  98  Am.  Dec.  488;  McKey 
V.  Welch,  22  Tex.  890;  Dom  v.  Dunham,  24 
Tex.  866;  Good  v.  Coombs,  28  Tex.  84;  Stark 
V.  Barrett,  16  Cal.  862;  Gates  v.  Salmon,  36 


NoTB.— The  decision  that  purchasers  of  an  un- 
divided interest  in  timber  from  tenants  in  common 
of  the  land  may  compel  a  partition  of  the  land  in 
order  that  their  interest  in  the  timber  may  be  fixed 
S2  L.  B  A. 


is  one  of  very  great  importance,  and  we  believe 
marks  one  more  step  in  the  enlarffement  of  equi- 
table remedies  to  meet  the  necessities  of  a  situa- 
tion. 
41 
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Cal.  576,  95  Am.  Dec.  139;  Sutter  v.  San 
Francuco  City  and  County,  36  Cal.  115;  Pren- 
tiss V.  Case,  7  Ohio,  pt.  2,  p.  129;  Treon  v. 
Emerick,  6  Ohio,  391;  Dennisony,  Foster,  9 
Ohio,  126;  BobineU  v.  Preston,  2  Rob.  (Va.) 
278;  Crook  v.  Vandenoort,  13  Neb.  505;  Marhoe  v. 
Wakeman,  107  lU.  263;  W(yrthington  v.  Staun- 
ton, 16  W.  Va.  208;  Crocker  v.  Tiffany,  9R.  I. 
605;  Freem.  Goten.  §  200. 

As  to  the  pretended  conyeyance  of  the  tim- 
ber by  Mee  and  Seymour  to  Hart,  the  CTantors 
did  not  own  the  timber  and  li^new  they  did  not. 
Grantee  knew  it  also.  There  is  no  contract 
unless  the  parties  thereto  assent;  and  they  must 
assent  to  the  same  thinj^  in  the  same  sense. 

1  Parsons,  Gont  *476:  BarUm  y.  Scott,  24 
N.  Y.  40. 

One  relying  upon  a  contract  must  show  that 
the  minds  of  the  parties  met. 

Ferguson  y.  Hemingtcay,  88  Mich.  159;  Kel- 
ler V.  Holderman,  11  Mich.  248;  Woods  v. 
Ayres,  39  Mich.  852,  88  Am.  Rep.  396. 

If  there  is  a  part,  or  a  condition,  upon  which 
the  minds  of  the  parties  did  not  meet,  the 
whole  contract  becomes  inoperative  and  void. 

1  Parsons,  Cont.  *477;  Tuttle  y.  Low,  7 
Johns.  470;  Vassar  y.  Camp,  11  N.  T.  441; 
Psltier  y.  Collins,  3  Wend.  459,  20  Am.  Dec. 
711. 

If  the  transaction  was  wholly  a  mistake  and 
misunderstanding  of  fact,  the  parties  equi- 
tably entitled  to  relief  should  haye  it. 

Even  if  the  mistake  were  one  of  law,  the 
parties  with  clean  hands,  who  have  paid  their 
money,  and  can  otherwise  have  no  relief,  are 
notprecluded  because  of  such  mistake. 

Hunt  y.  Bousmanier,  21 U.  8.  8  Wheat.  215, 
5  L.  ed.  599. 

Where  the  mistake  of  law  is  occasioned  by 
fraud,  imposition,  or  misrepresentation,  a 
party  suffering  thereby  may  have  relief  in 
equity. 

Ladd  y.  JHce,  67  N.  H.  874;  Brown  y.  Bice, 
26  Gratt.  467;  Rardigree  y.  Mitc7ium,  51  Ala. 
151;  Whelan's  App.  70  Pa.  410;  Goodenow  y. 
Moer,  16  Cal.  470,  76  Am.  Dec.  540;  Spurrv, 
Home  Ins.  Co,  40  Minn.  425;  Anderson  v.  Ty- 
dings,  8  Md.  427,  63  Am.  Dec.  708,  and  notes. 

The  acts  and  position  of  Benedict  and  Hart, 
as  now  claimed  by  them,  are  surely  both  an 
'•  imposition  "  and  "  fraud"  upon  their  grant- 
ors, and  especially  upon  the  rights  of  those 
who  had  paid  for  the  timber,  to  their  knowl- 
edge. 

SmwoMy.  Hazard,  141 U.  8.  260,  86  L.  ed. 
678;  Oreen  Bay  d  M,  Canal  Co.  y.  Hetoitt,.^ 
Wis.  387.  See  also  SObar  v.  Byder,  63  Wis. 
108;  Hagenah  y.  Qeffert,  73  Wis.  641. 

Those  who  take  by  quitclaim  deed  are  not 
bona  fide  purchasers  and  only  take  the  interest 
which  their  crantor  had. 

Peters  y.  Oartier,  80  Mich.  124.  See  also 
Johnson  v.  Williams,  87  Kan.  179,  and  cases 
there  cited. 

The  sale  of  the  timber  to  Torrent,  Haines  & 
Company  was  a  sale  of  an  interest  in  land. 

Bussell  y.  Myers,  82  Mich.  528;  Johnson  t. 
Moore,  28  Mich.  3. 

In  Benedict  y.  Torrent,  11  L.  R.  A.  278,  83 
Mich.  186,  this  court  explicitly  holds  that  it 
conveyed  to  Torrent,  Haines  <&  Co.  all  the  title 
which  Mee  and  Seymour  had  in  the  timber 
upon  the  land.  The  title  to  the  timber  is 
22L.R.  A. 


passed  absolutely  by  the  terms  of  the  deed,, 
and  the  license  is  a  mere  condition  subsequent. 

Williams  Y.  Flood,  63  Mich.  487  and  cases 
cited;  HaskeU  v.  Ayres,  85  Mich.  90;  Johnson 
V.  Moore,  28  Mich.  4;  Spalding  y.  Archibald,. 
52  Mich.  368,  50  Am.  Rep.  253. 

The  deed  is  only  to  be  treated  as  void  so  far 
as  it  injuriously  a^ects  the  cotenants,  and  is 
good  against  Uie  grantor  and  those  claiming 
under  him. 

McKey  y.  Welch,  22  Tex.  890. 

One  claiming  title  to  land  is  chargeable  with 
notice  of  every  matter  affecting  the  estate 
which  appears  on  the  face  of  any  deed  in  his 
chain  of  title,  and  of  every  matter  he  would 
have  learned  by  any  inquiry  suggested  by  the 
recitals  in  any  such  deea. 

-B&Wy.iafa.50N.  J.  L.  264 

A  quitclaim  deed  passes  no  title  as  against 
the  grantor's  prior,  though  unrecorded,  con- 
veyance. 

PasUl  y.  Palmer  (Iowa)  March  9, 1887. 

A  purchaser  who  acquires  his  title  by  a  quit- 
claim deed  cannot  be  regarded  as  a  bona  fide 
purchaser  without  notice,  but  takes  only  such 
title  as  the  grantor  can  lawfully  convey. 

McAdovn  y.  Black,  6  Mont.  601;  PeUrs  y.  Car- 
tier,  80  Mich.  124;  Partridge  y.  Hemenway,  89 
Mich.  454;  Wines  y.  Woods,  109  Ind.  291 ;  Snoir- 
den  y.  Tyler,  21  Neb.  199;  Johnson  y.  Wil- 
liams, 37  Kan.  179;  Tram  Lumber  Co,  y.  Han- 
cock, 70  Tex.  812;  O^Neal  v.  Seixas,  85  Ala.  80; 
Brac^ford  y.  Carpenter^  13  Colo.  80;  Hope  v. 
Blair,  105  Mo.  85;  Bersey  y.  Lambert,  50 
Minn.  873;  American  Mortg.  Co,  y.  Butchin 
son,  19  Or.  334;  Putnam  t.  BusaeU,  86  Mich. 
889. 

Mr,  B.  B.  Benediet»  for  appellees: 

There  is  no  law  making  this  medley  called 
miscellaneous  records  evidence  to  be  read  in 
any  court.  A  book  not  authorized  by  law  is 
not  admissible  in  evidence  when  there  is  no 
law  requiring  it  to  be  kept  or  declaring  it  to  be 
in  evidence. 

Smith  y.  Lawrence,  12  Mich.  481;  Barnard 
y.  Campau,  29  Mich.  162. 

A  record  in  an  unauthorized  book  is  not  con- 
structive notice.  For  example  the  record  of 
a  deed  absolute  on  its  face,  but  intended  as  se- 
curity for  a  debt,  must  be  recorded  according 
to  its  true  import,  and  its  record  as  a  deed  i» 
void  and  is  not  constructive  notice  for  any 
purpose. 

Broum  v.  Dean,  8  Wend.  208;  Dey  ▼.  Dun- 
ham, 2  Johns.  Ch.  182,  1  L.  ed.  840;  Manu- 
facturers AM.  Bank  v.-  Bank  of  Pentisylvania^ 
7  Watts  &  8.  335,  42  Am.  Dec.  240;  Jaques  v. 
Weeks,  7  Watts,  261;  Edwards  v.  TrumbuU,  50 
Pa.  509;  Jackson  v.  Van  Valkenburgh,  8  Cow. 
260;  Purdy  y.  Huntington,  42  N.  Y.  834,  1 
Am.  Rep.  532. 

The  irregular  registration  of  a  deed  is  not 
notice.  As  where  the  instrument  is  authorized 
by  law  to  be  recorded,  but  is  actually  record- 
ed without  authority. 

Hiles  y.  Atlee,  80  Wis.  219;  Hodgson  y.  Butts, 
7  U.  8.  8  Cranoh,  140,  2  L.  ed.  391;  De  Witt 
v.  Moulton,  17  Me.  418;  Biddings  Y.Smith,  15 
Vt  344;  Duncan  y.  Duncan,  1  Watts,  322; 
Tidd.  Pr.  ^UBusfiin  y.  Shields,  11  Ga.  686,  56 
Am.  Dec.  436. 

No  presumption  of  notice  arises  from  the 
record  of  an  instrument  unless  it  is  recorded 
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by  authority  of  law  and  unless  that  authority 
has  been  duly  and  fully  pursued. 

Tillman  v.  Cowand,  12  Smedes&  M.  263. 

The  court,  in  Benedict  v.  Torrent,  11  L.  R. 
A.  278, 83  Mich.  186,  says:  "  It  is  well  set- 
tled that  they  (Torrent,  Haines  &  Co.)  could 
not  become  purchasers  of  Mee  &  Seymour  of 
any  interest  in  the  land  to  the  prejudice  of  their 
cotenants. 

One  tenant  in  common  has  no  right  over  the 
property  of  his  ootenant. 

Clow  V.  Plummer,  85  Mich.  660:  Freem.  Oo- 
ten.  §  251;  ElmllY.  Burnside,  44  Barb.   447. 

Only  such  timber  is  convey^  as  shall  be  cut 
and  removed  within  ten  years.  No  timber  has 
yet  been  cut  and  removed,  consequently  no 
title  has  yet  passed  to  any  timber. 

Baskeit  v.  Ayres,  82  Mich.  08;  WiUiami  ▼. 
^Tood,  63Mich.  487. 

License  to  enter  on  land  and  cut  timber, 
without  the  consent  of  all  parties  in  interest, 
is  license  to  commit  waste,  and  waste  is  made 
by  the  statute  unlawful  in  a  cotenant. 

How.  Anno.  Stat.  §§  7942,  7956. 

An  easement  given  by  a  tenant  in  common 
is  void  as  to  the  other  cotenants  who  have  not 
consented  thereto. 

2  Wait,  Act  &  Def.  666;  8  Kent.  Com.  486; 
Btttehitan  ▼.  Cfuue,  89  Me.  608,  68  Am.  Dec. 
645. 

If  one  tenant  in  common  of  land  ousts  his 
ootenant,  the  latter  may  maintain  ejectment. 

GoodtitU  V.  Tombs,  8  Wils.  118;  Braekett  v. 
Norerow,  1  Me.  89. 

A  deed  by  a  cotenant  of  a  whole  or  a  part, 
without  any  words  to  indicate  the  passing  of  an 
undivided  interest,  is  void. 

Boggen  v.  Meredith,  16  W.  Va.  27. 

A  tenant  in  common  may  demise  or  convey 
an  undivided  share,  but  a  demise  of  a  specific 
portion,  as  ** west  half,"  is  void. 

8hepard9on  v.  Rowland,  28  Wis.  108;  Dun- 
can V.  Sylvester,  24  Me.  482.  41  Am.  Dec.  400; 
Smith  V.  Benson,  9  Vt.  188,  81  Am.  Dec.  614. 

As  the  act  licensed  is  contrary  to  the  prohi- 
bition of  the  statute  the  license*  must  be  void 
and  cannot  be  the  basis  of  an  estoppel. 

Every  one  dealing  with  a  cotenant  must  be 
held  to  understand  the  law.  He  cannot  base 
a  right  on  his  ignorance  and  disregard  of  it. 

It  is  essential  to  an  estoppel  that  the  person 
relying  on  it  should  be  misled. 

biflery,  Brubaker,  82  Pa.  498,  91  Am.  Dec. 
177. 

The  grantee  who  claims  estoppel  must  not 
only  be  ignorant  of  the  true  state  of  the  title, 
but  also  of  any  convenient  and  available 
means  of  acquiring  that  knowledge. 

Brant  v.  Virginia  Coal  dk  Iron  Co.  98  U.  8. 
826.  23  L.  ed.  927. 

In  Duncan  v.  Sylvester,  supra,  it  was  held 
that  a  conveyance  by  metes  and  bounds  of  a 
portion  of  the  common  estate  by  one  tenant 
in  common  is  void  and  not  merely  voidable  at 
the  election  of  a  cotenant. 

Boston  Franklinite  Co.  v.  Gondii,  19  N.  J. 
Eq.  894;  Mabie  v.  Matteson,  17  Wis.  1. 

The  person  granting  an  easement  must  be 
eole  tenant  and  not  a  tenant  in  common.  For 
the  rights  of  the  tenants  being  equal,  the 
grantee  would  gain  no  right  as  against  the 
other  tenants. 

MarshaU  v.^  TrumbuU,  28  Conn.  188, 73  Am. 
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Dec.  667;  Clark  T.  Parker,  106  Mass.  657; 
Earl  of  Fortmore  v.  Bunn,  1  Bam.  &  C.  694; 
Crippen  v.  Morss,  49  N.  T.  68;  DeWitt  y. 
Harvey,  4  Gray,  494;  Daniel  v.  North,  11 
East,  372;  Parker  v.  Framingham,  8  Met.  260; 
Seott  v.  State,  1  Sneed.  629;  Story,  Partn.  90; 
White  v.  King,  87  Mich.  107. 

Mere  mistake  as  to  the  legal  effect  of  an  in- 
strument constitutes  no  ground  for  relief. 

Martin  v.  Hamlin,  18  Mich.  354,  100  Am. 
Dec.  181;  Tripp  v.  Hasceig,  20  Mich.  264,  4 
Am.  Hep.  388. 

Unless  there  was  fraud  practiced  as  to  the 
terms  of  the  deed  there  is  no  relief. 

Martin  v.  Hamlin,  supra;  White  v.  Port 
'Huron  <&  M,  R,  Co,  18  Mich.  856;  Tripp  v. 
Haseeig,  supra;  Reynolds  v.  Gamnbell,  45 
Mich.  529;  Ludington  v.  F&rd,  83  Mich.  123. 

Montyomerj'*  J.,  delivered  the  follow- 
ing opinion: 

The  bill  is  filed  to  determine  the  rights  of 
the  complainants  in  and  to  the  timber  grow- 
ing upon  certain  lands  described  in  the  bill. 
It  appears  that  the  lands  were  held  by  several 
tenants  in  common.  The  owners  of  twenty- 
three  twenty -fourths  of  the  land  conveyed  all 
their  riirht,  title,  and  interest  in  the  timber 
to  complainants.  One  Hart  was  the  owner  of 
the  remaining  one  twenty- fourth  which  was 
not  conveyed  to  complainants.  Subsequently, 
those  from  whom  complainants  purchased  and 
Hart  also  conveyed  to  the  defenaant  Benedict ; 
Benedict  being  the  owner  of  the  entire  field, 
subject  to  any  rights  that  complainants  have 
in  the  timber.  In  the  case  of  Benedict  y. 
Torrent,  reported  in  83  Mich.  181,  11  L.  R. 
A.  278,  this  court  considered  the  rights  ac- 
quired by  the  respecii  ve  parties.  It  was  there 
held  that  the  conveyance  by  the  owners  of 
the  twenty-three  twenty-fourths  of  their 
rights  in  the  timber  did  not  confer  a  right 
upon  Torrent  to  ask  and  have  a  partition  of 
the  timber ;  that  a  partition  of  the  timber 
distinct  from  the  lands  could  not  be  had.  It 
was  said  :  *'The  only  interest  which  such  a 
purchaser  takes  is  the  interest  in  the  timber 
upon  such  lands  as  in  partition  proceedings 
shall  be  set  off  to  his  grantor.  Such  partition 
must  be  made  of  the  entirety  of  the  estate, 
according  to  the  shares  held  by  each.  When 
this  is  done,  the  purchaser  of  the  timber 
would  be  entitled  to  all  the  rights  secured  by 
his  conveyance.  The  cross-bill  in  this  case 
is  filed  for  the  sole  purpose  of  effect! ne  a 
partition  of  the  timber.  It  is  not  framea  to 
obtain  a  partition  of  the  entire  estate.  **  The 
present  bill  is  framed  to  meet  the  objection, 
and  alleges,  in  substance,  that  the  purchase 
of  the  interest  by  Benedict  of  the  several 
owners,  so  as  to  invest  Benedict  with  the  title 
to  the  whole,  with  a  view  to  defeating  a 
partition  of  the  lands,  by  means  of  which  the 
complainants'  equity  is  to  be  worked  out, 
amounted  to  a  fraud  upon  the  rights  of  com- 
plainants. The  transaction  need  not  nec- 
essarily be  BO  characterized.  When  the  title 
rested  in  complainants'  grantors,  they  having 
conveyed  their  interest  In  the  timber  upon 
the  lands,  the  only  means  of  making  that 
conveyance  effectual  to  carry  into  effect  the 
intent  of  the  parties  was  for  said  grantors  of 
timber  to  ask  and  obtain  partition  of  the 
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lands.  This  they  had  the  right,  and  it  was 
their  duty,  to  do,  and  equity  would  require 
and  compel  action  on  their  part  to  that  end. 
To  deny  this  would  be  to  permit  the  grantors 
of  the  timber  to  perpetrate  a  legal  fraud  upon 
their  vendees.  The^  have  received  a  con- 
sideration for  the  timber,  and  have  granted 
all  the  timber  upon  the  lands  to  the  com- 
plainants. This  clearly  includes  all  interest 
which  they  acquire  on  partition.  See  Chin- 
ningham  v.  Pattee,  9»  Mass.  250;  White  v. 
Sayre,  2  Ohio,  112 ;  Stark  v.  Barrett,  16  Cal. 
870 ;  Harlan  v.  Langham,  69  Pa.  288 ;  Whittan 
V.  Whitton,  88  N.  H.  188,  75  Am.  Dec.  163 ; 
BarnJiart  v.  Campbell,  50  Mo.  599 ;  Freem. 
Coten.  §§  206,  207,  199;  and  Campau  v.' 
Godfrey,  18  Mich.  82,  100  Am.  Dec.  188.  In 
this  latter  case  the  question  was  raised,  but 
not  decided,  as  to  wnether  the  purchaser  of 
a  distinct  parcel,  less  than  the  whole,  from 
one  cotenant,  could  sustain  a  bill  for  partition 
against  the  cotenant.  The  query  was  also 
suggested  as  to  whether,  if  any  of  the  coten- 
ants  bring  a  bill  for  a  partition,  there  would 
be  any  difficulty  in  makine  the  purchaser  a 
defendant.  It  was  said  :  *^The  necessity  of 
making  the  purchaser  a  party,  or  even  of 
havinir  two  suits  or  two  partitions  in  the  same 
suit,  instead  of  one,  if  the  shares  can  still  be 
fairly  set  off  to  the  cotenants,  might  seem  to 
be  a  consideration  going  only  to  the  costs  of 
the  proceeding,  rather  than  an  objection  upon 
which  alone  tne  deed  could  be  held  void." 
The  question  in  this  case  is,  Shall  the 
grantor  be  permitted  to  retain  the  considera- 
tion, and  say  to  the  purchaser  that,  as  he  (the 
purchaser)  cannot  ask  for  partition  of  the 
timber  distinct  from  a  partition  of  the  entire 
estate  in  common,  therefore  the  title  which 
thus  he  assumed  to  convey  shall  prove  inef- 
fectual ?  Are  the  rules  of  equity  so  unyield- 
ing as  to  sanction  this  monstrous  injustice? 
We  think  not.  We  do  not  depart  from  the 
doctrine  that  such  conveyance  is  void  as 
against  the  cotenant,  but  it  is  void  only  in 
so  far  as  it  affects  the  cotenant's  rights.  He 
may  give  assent  to  the  conveyance,  and 
thereby  make  it  effectual.  It  is  void  so  far 
as  that  the  cotenant's  interests  shall  not  be 
Injuriously  affected  by  the  conveyance;  but 
it  is  not  void  as  against  the  grantor,  and  we 
think  it  is  competent,  under  the  general 
equity  powers  of  the  court,  to  compel  the 
grantor  of  a  special  interest  to  take  such 
steps  as  to  make  his  conveyance  effectual.  It 
is  within  his  power  to  do  so.  He  has  received 
the  consideration  for  the  specific  thing,  to 
wit,  the  timber,  to  which  his  conveyance 
shall  attach  upon  partition.  He  is  in  law  and 
morals  bound  to  take  such  steps  as  shall  give 
effect  to  his  conveyance.  It  would  be  a  pre- 
mium on  fraud  for  a  court  of  equity  to  admit 
its  inability  to  compel  the  performance  of 
this  plain  dutv.  The  complainants  having 
the  right,  it  follows  that  it  cunnot  be  defeated 
by  the  fact  that  the  entire  title  is  now  merged 
in  Benedict.  It  is  true  that  some  of  the  cases 
speak  of  the  transfer  purporting  to  convey, 
by  metes  and  bounds,  an  estate  less  than  the 
entire  of  that  of  the  cotenant,  as  being  void 
as  asrainst  the  cotenant,  and  this  supposition 
of  absolute  invalidity  has  lead  to  results  in 
some  cases  not  altogether  just.  But  it  seems 
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to  me  the  more  correct  way  to  state  the  result 
of  the  authorities  is  that  such  a  conveyance 
is  ^ood  as  between  the  parties  to  it,  but  that 
it  IS  not  to  be  permitted  to  affect  injuriously 
the  rights  of  the  cotenants.  This  results  in 
nothing  more  than  that,  on  partition,  the 
cotenant  should  be  entitled  to  partition  pre- 
cisely as  though  no  conveyance  had  been 
made.  But  it  seems  to  me  a  manifest  per- 
version of  justice  to  say  that,  because  the  law 
declares  that  the  cotenant  may  not  have  his 
rights  injuriously  affected  by  such  a  convey- 
ance, he  may  profit  by  the  fact  that  he  is  a 
cotenant,  and  that  circumstance  shall  enable 
him  to  defeat  the  right  vested  In  the  nantees 
of  his  cotenant.  Mr.  Freeman,  in  his  excel- 
lent work  on  Cotenancy,  says:  "Although 
the  deed  does  not  impair  the  rights  of  the 
other  cotenants,  it  by  no  means  follows  that 
they  may  treat  it  as  void,  or  entirely  dis- 
reirard  it.  While  falling  short  of  what  it 
professes  to  be,  it  nevertheless  operates  on  tho 
interest  of  the  grantor  by  transferring  it  to 
the  grantee.  The  latter  acquires  rights  which 
the  cotenants  ought  to  be  bound  to  respect. 
They  ought  not  to  be  permitted  lo  ignore  hi8 
conveyance,  and  treat  him  as  one  having  no 
interest  in  the  property.**  Freem.  Coten. 
§  200.  And  so  the  courts  in  Ohio,  Virginia, 
California,  Missouri,  Pennsylvania,  and  New 
Hampshire  have  held  that  a  grantee  of  a 
cotenant  is  a  necessary  party  to  proceedings 
in  partition.  See  cases  above  cited.  Mr. 
Freeman  further  sums  up  the  result  of  these 
cases  upon  the  effect  of  a  conveyance,  as  fol- 
lows :  **  We  are  not  sure  that  the  difference 
in  the  decisions  of  many  of  the  courts  upon 
this  subject  has  not  been  more  in  form  of  ex- 

Eression  than  in  matters  of  substance.  If, 
owever,  there  remain  any  states  wherein  the 
courts  really  intend  to  assert  that  a  con- 
veyance by  one  cotenant  of  part  of  the  com- 
mon property  is  void  in  any  other  sense  than 
that  such  conveyance  will  not  operate  to 
diminish  or  impair  the  rights  of  the  nonas- 
senting  cotenants,  such  courts  are  falling  into 
the  minority,  as  the  more  recent  decisions 
tend  strongly  and  surely  towards  the  recogni- 
tion of  such  conveyance  as  a  valid  transfer 
of  all  the  grantor's  interest  in  the  property 
therein  described,  entitling  the  grantor  to 
certain  rights  that  the  cotenants  of  the  grantor 
cannot  wantonly  disregard."  Freem.  Coten. 
t^  204.  Thia conclusion  is  not  only  sustained 
by  the  cases  hereinbefore  referred  to,  but  by 
the  further  cases  of  Orook  v.  Vandetoort,  18 
Neb.  505;  CamaronY,  Tliurmond,  56  Tex.  22; 
Markoe  v.  Wakeman,  107  111.  268 ;  Crocker  v. 
Tiffany,  9  R.  I.  505;  and  Wcrthington  v. 
Staunton,  16  W.  Va.  208. 

The  precise  question  involved  in  this  pro- 
ceeding has  perhaps  never  been  directly 
passed  upon  in  the  same  form  of  proceeding, 
but  the  principle  which  we  apply  has  been 
fully  asserted  in  at  least  two  cases.  In  the 
case  of  McKee  v.  BarUy,  11  Gratt.  840,  John 
T.  McKee  and  Andrew  Bratton  owned  a  tract 
of  land,  including  a  small  triangular  piece, 
which  John  T.  McKee  conveyed  by  meets  and 
bounds  to  the  defendant,  Barley.  Subse- 
quently John  T.  McKee  and  Andrew  Bratton 
conveyed  to  Samuel  W.  McKee  the  eutiro 
tract,  'including  that  previously  conveyed  to 
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Barley  by  John  T.  McEee.  The  court  says : 
**If,  upon  a  partition,  that  part  of  the  land 
described  in  this  deed,  or  affected  by  the 
"water  pi ivi leges,  had  been  assigned  to  John 
T.  McKee,  he  would  have  been  in  a  condition 
to  have  executed  his  contract,  if  he  would 
not,  in  that  event,  have  been  estopped  bv  his 
deed  from  disturbing  his  vendee;  and  his 
son,  claiming  under  his  subsequent  convey- 
ance with  full  notice,  can  occupy  no  higher 
ground.  A  court  of  equity,  in  making  a 
partition,  would  have  respected  the  rights 
acquired  by  a  fair  purchaser,  provided  no  in- 
jury was  done  thereby  to  the  coparcener. 
.  .  .  As  the  conveyance  of  both  joint 
owners  to  the  appellant,  Samuel,  has  invested 
him  with  the  legal  title  to  the  entire  tract, 
he  is  now  in  a  condition  to  perfect  the  title 
of  the  appellee,  according  to  the  terms  of  the 
contract,  as  evidenced  by  the  deed  from  John 
T.  McKee.  This  is  all  the  decree  requires 
him  to  do,  and  I  think  it  should  be  affirmed.  ** 
The  same  doctrine  is  affirmed  in  Crocker  v. 
Tiffany,  9  R.  I.  612,  where  it  is  said:  "If 
one  of  two  tenants  in  common  should  convey 
his  interest  in  a  distinct  part  of  the  estate  to 
a  third  person,  and  should  afterwards  convey 
his  interest  in  the  remainder  to  his  cotenant, 
both  conveyances  would  be  valid,  for  the  co- 
tenant  could  not  affirm  his  own  title  under 
the  second  conveyance  without  impliedly 
recognizing  the  right  of  the  grantor  thus  to 
convey  the  estate  bv  distinct  parcels."  Bee 
also  Great  FalU  Co.  v.  Wonter,  15  N.  H. 
415.  We  think  that  the  conclusions  which 
we  have  heretofore  stated  are  clearly  within 
the  principles  to  be  deduced  from  the  pre- 
vailing authorities.  I  concur  with  the  Chief 
Justice  upon  the  other  points  discussed  by 
him.  A  decree  should  be  entered  directing 
that  the  lands  be  partitioned.  The  partition 
will  not  be  of  the  timber,  as  distinct  from 
the  lands,  but  of  the  lands  and  timber  as  a 
whole.  Twenty-three  twenty- fourths  should 
be  assigned  to  one  parcel,  and  one  twenty- 
fourth  to  another,  and,  upon  such  partition 
being  made,  the  complainants  will  be  de- 
clared to  be  the  owners  of  the  timber  upon 
the  larger  parcel,  and  entitled  to  cut  and  re- 
move it  from  the  lands  within  the  time  pro- 
vided in  their  deeds  of  purchase.  The  com- 
plainants should  recover  costs  of  both  courts. 

McGrath  and  Lon^,  JJ, ,  concurred  with 
ttont^omery*  «^« 

Hooker*  Ok,  J.,  delivered  the  following 
opinion : 

Tbe  complainants,  with  the  exception  of 
Harry  Mee,  claim  the  ownership  of  the  un- 
divided twentv-three  twenty -fourths  of  tim- 
ber upon  the  land  in  controversy.  The  tes- 
timony shows  that  complainant  Mee  was  made 
u  party  without  his  consent.  Defendant  Ed- 
win eT.  Benedict  claims  the  premises  in  fee 
simple.  Defendant  Sara  B.  Williams  is 
Benedict's  sister,  and  holds  a  mortgage  upon 
the  land,  given  by  him.  Defendants  Hart, 
Sparrow,  and  Seymour  have  no  present  in- 
terest in  the  property.  On  April  29  the 
title  to  said  land  stood  as  follows:  Hart, 
one  twenty-fourth;  Pease,  twelve  twenty- 
fourths  :  Mee  and  Seymour,  eleven  twenty- 
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fourths.  Upon  that  day.  Pease  conveyed  by 
instrument  in  writing,  to  Mee  and  Seymour, 
all  of  his  interest  in  the  timber  upon  the 
land.  On  May  4,  1887,  Mee  and  Seymour 
conveyed  all  ox  their  interest  in  said  timber 
to  complainants  Torrent,  McKillip,  Haines, 
and  Hopper,  copartners,  doing  business  under 
the  name  of  Torrent,  Haines  &  Co.  They 
claimed  that  this  conveyance  vested  the  title 
to  twenty-three  twenty- fourths  of  the  timber 
in  them.  The  defendants  claim  that  at 
most  it  conveyed  eleven  twenty -fourths.  On 
March  1,  1888,  Pease  deeded  his  remaining 
interest  in  the  premises  to  complainant  Mee 
in  trust  for  Hart,  and  on  March  22d  Mee 
deeded  all  of  his  interest  to  Hart.  On  the 
same  day,  Seymour  deeded  her  interest  to 
Hart,  ^o  reservation  of  timber  was  made  in 
any  of  these  deeds.  April  17,  1888,  Hart 
deeded  the  land  to  Sparrow,  and  June  11, 
1888,  Sparrow  deeded  the  same  to  Benedict, 
who  held  some  tax  titles  upon  the  premises, 
which  are  admitted  to  have  been  invalid.  By 
the  conveyance  from  Pease  to  Mee  and  Sey- 
mour, the  latter  acquired  title  to  twelve 
twenty -fourths  of  the  timber  if  the  convey- 
ance was  valid,  which,  together  with  the  in- 
terest they  had  as  owners  of  eleven  twenty- 
fourths  of  the  fee,  gave  them  the  title  to 
twenty -three  twenty- fourths  of  the  timber. 
The  following  is  a  copy  of  the  record  of  that 
instrument :  "  Copy  from  Miscel  laneous  Rec- 
ords of  Manistee  County,  Liber  8,  page,  178, 
made  May  4,  1887,  at  Hi  o'clock  A.  M.  : 
*Know  all  men  by  these  presents,  that  I. 
Frank  B.  Pease,  of  the  city  of  Chicago,  in 
the  county  of  Cook  and  state  of  Illinois,  of 
the  first  part,  for  and  in  consideration  of  the 
sum  of  five  hundred  ($500)  dollars,  lawful 
money  of  the  United  States,  to  me  in  hand 
paid  at  or  before  the  ensealing  and  delivery 
o,f  these  presents  by  Harry  Mee  of  Manistee, 
Michigan,  party  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  and  delivered  unto 
the  said  party  of  the  second  part  all  the 
goods,  chattels,  and  property,  to  wit,  all  his 
interest  in  and  to  the  timber  on  the  premises 
described  as  follows,  to  wit:  The  8.  W. 
qr.  of  the  S.  E.  qr.  of  sec.  SO,  township  21 
N.  R.  14  west;  also,  the  W.  fractional  half 
of  the  S.  W.  qr.  and  the  S.  W.  qr.  of  the  N. 
W.  qr.,  sec.  21,  township  21  N.  R.  14  west; 
and  the  W.  qr.,  sec.  30.  and  the  N.  W.  fr. 
qr.  of  the  N.  £.  qr. ,  and  the  east  half  of  N. 
W.  or.,  and  the  east  half  of  S.  W.  qr.,  and 
the  N.  E.  qr. ,  of  sec.  31 ;  and  the  west  half  of 
the  N.  W.  qr.  of  sec.  32,  township  21  N.  R. 
14  W.  ;  and  the  south  half  of  the  N.  E.  qr., 
and  the  N.  £.  qr.  of  the  N.  £.  qr. ,  and  the 
N.  E.  qr.  of  the  S.  W.  qr. ,  of  sec.  36,  town- 
ship 21  N.  R.  15  W.  ;  and  lot  4,  sec.  one  (1) 
and  lot  one  (1),  sec.  2,  township  20  north, 
range  15  west, — and  all  the  above -described 
land  west  of  the  princi  pal  meridian,  and  con- 
tains in  all,  1,084  88-100  acres,  more  or  less ; 
with  license  for  the  term  of  ten  years  to  the 
said  parties  of  the  second  part,  his  heirs  and 
assigns,  to  enter  upon  the  said  lands  to  cut 
and  remove  the  said  timber,  and  all  such  tim- 
ber not  so  cut  and  removed  during  the  said 
term  shall  belong  to  said  party  of  the  first 
part.    It  is  also  agreed  that  the  said  party  of 
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the  second  part  shall  pay  al  1  taxes  on  the  land 
above  described  during  the  term  above  men- 
tioned, or  so  much  thereof  as  may  be  used  in 
cutting  and  removing  said  timber.  To  have 
and  to  hold  the  said  goods,  chattels,  and  prop- 
erty unto  the  said  party  of  the  second  part,  his 
heirs,  executors,  administrators,  and  assigns, 
and  for  his  own  proper  use  and  behoof,  for- 
ever. And  the  said  party  of  the  first  part 
does  vouch  himself  to  be  true  and  lawful 
owner  of  the  said  goods,  chattels,  and  prop- 
erty, and  have  in  liimself  full  power,  eood 
ri^ht,  and  lawful  authority  to  dispose  of  the 
0aid  goods,  chattels  and  property  in  the  man- 
ner as  aforesaid ;  and  I  do,  for  myself,  my 
lieirs,  executors,  and  administrators,  cove- 
nant and  agree  to  and  with  the  said  party  of 
the  second  part,  to  warrant  and  defend  the 
«aid  ffoods.  chattels,  and  property  to  the  said 
part^  of  the  second  part,  his  executors,  ad- 
ministrators, and  assigns,  against  the  lawful 
claims  and  demands  of  all  and  every  person' 
or  persons  whomsoever.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal  the  29th 
of  April,  one  thousand  eight  hundred  and 
eighty -seven.  Frank  B.  I^ase. '  Here  fol- 
low, in  usual  form,  the  acknowledgment, 
Chicago,  111.,  April  29,  1887;  certificate  of 
office  of  notary  Chicago,  111.,  April  80,  1887." 
This  instrument  is  assailed  upon  several 
grounds,  viz.  :  (1)  That  the  book  called 
^Miscellaneous  Records"  is  not  a  book  of 
deeds  or  mortgages,  and  the  record  in  that 
book  was  notice  to  no  one ;  (2)  the  instrument 
does  not  show  in  what  state  the  lands  de- 
scribed are  situated ;  (8)  the  instrument  was 
a  mere  license  to  take  off  goods  and  chattels 
within  ten  years  from  its  date.  Standing 
timber  is  an  interest  in  lands  that  may  be 
acquired  by  deed  (see  Johnson  v.  Moore^  28 
Mich.  8;  Wait  v.  Baldwin,  60  Mich.  622; 
Williams  v.  Flood,  68  Mich.  487 ;  Monroe  v. 
Bowen,  26  Mich.  528)  ;  and  the  fact  that  it 
must  be  removed  within  a  definite  period 
does  not  prevent  the  title  to  the  timber  vesting 
in  the  grantee  (see  cases  above  cited) .  The 
land  was  described  by  the  section,  township, 
and  range.  Pease,  the  maker  of  the  instru- 
ment, had  title  of  record  to  these  lands.  Al- 
though the  acknowledgment  was  taken  in 
Chicago,  the  certificate  of  the  official  char- 
acter of  the  notary  was  appended  and  the 
paper  placed  on  record  in  Manistee  county, 
where  the  lands  are  situated.  This  we  think 
sufficient  evidence  to  identify  the  lands 
sought  to  be  described.  Russell  v.  Sweezep, 
22  Mich.  235  ;  Smith  v.  Brown,  34  Mich.  455  ; 
Slater  v.  Breese,  36  Mich.  77.  The  failure 
of  Pease  to  affix  a  seal  to  the  writing  did  not 
render  it  invalid,  for,  if  the  seal  should  have 
been  affixed,  the  statute  (How.  Anno.  Stat. 
§  7778)  provides  that  its  absence  shall  not 
inval  idate  the  instrument.  Fowler  v.  Ilyland, 
48  Mich.  181 ;  Lockwood  v.  Bassett,  49  Mich. 
549  ;  McKinney  v.  MiUer,  19  Mich.  151.  The 
instrument  was  duly  acknowledged,  thereby 
becoming  entitled  to  record.  How.  Anno. 
Stat.  §§  5678,  5709,  6712.  The  record  shows 
that  this  instrument  was  recorded  in  a  book 
devoted  to  the  exceptional  instruments  offered 
for  record,  such  as  bills  of  sales  of  timber, 
land  contracts,  deeds  of  cemetery  lots,  leases, 
of  buildings,  and  various  other  kinds  of 
22  L.  R.  A. 


papers.  There  is  nothing  to  show  that  this 
record  was  not  properly  indexed,  and  tlie 
register  might  properly  provide  a  book  for 
miscellaneous  aocuments.  Such  is  believed 
to  be  the  uniform  practice  throughout  the 
state,  and  we  think  it  a  lawful  and  commend- 
able one.  The  record  of  this  writing  was 
constructive  notice  of  the  rights  of  Mee  and 
Seymour  under  it,  to  the  world.  How.  Anno. 
Stat.  §  5712.  There  is  no  merit  in  the  point 
that  the  original  writing  was  necessary  to 
prove  the  sale  of  this  timber.  The  record 
cpuld  be  used  for  the  purpose,  and  was  prima 
facie  evidence  of  the  execution  of  the  instru- 
ment. Id.  §§  5680,  5685 ;  Bassett  y.  Hath- 
away, 9  Mich.  81.  This  covers  all  of  the 
questions  that  arise  upon  the  introduction  of 
the  instrument  (similar  in  character)  by 
which  Mee  and  Seymour  attempted  to  convey 
their  interest  in  the  timber  to  Torrent, 
Haines  &  Co. 

It  remains  to  discuss  the  effect  of  these 
writings  and  the  rights  of  the  several  parties 
under  them.  At  the  time  that  they  were 
made,  Hart  was  a  tenant  in  common  of  the 
lands,  and  it  Is  asserted  that  they  were  void 
as  to  him.  It  is  a  doctrine  of  long  standing 
that  one  tenant  in  common  cannot  convey  a 
distinct  parcel  of  the  common  tract  so  as  to 
bind  his  co tenant.  Smith  y.  Benson,  9  Vt. 
141,  81  Am.  Dec.  614 ;  Duncan  v.  Sylvester, 
24  Me.  482,  41  Am.  Dec.  400 ;  Great  FaUs  Co. 
v..  Worster,  16  N.  H.  412,  449 ;  BarUet  v. 
Harlow,  12  Mass.  848,  7  Am.  Dec.  76 ;  Pea- 
body  V.  Minot,  24  Pick.  829;  Johnson  v. 
Stevens,  7  Cush.  481 ;  Mitchell  v.  Bazen,  4 
Conn.  495,  10  Am.  Dec.  169;  Qi-iswold  v. 
Johnson,  6  Conn.  363 ;  Hartjord  d  S,  Ore  Co, 
V.  Miller,  41  Conn.  112 ;  CogsweU  v.  Beed,  12 
Me.  198 ;  Scott  v.  State,  1  Sneed,  629 ;  Markoe 
V.  Wakeman,  107  111.  263;  Worthington  v, 
Staunton,  16  W.  Va.  208;  Sfiepardaon  v. 
Rowland,  28  Wis.  108 ;  Jewett  v.  Stockton,  8 
Yerg.  492,  24  Am.  Dec.  594. 

Cases  might  be  multiplied  upon  this  point, 
but  these  will  suffice.  Some  hold  the  deed 
absolutely  void,  but  the  greater  number  treat 
it  as  valid  between  the  parties,  and  that,  if  a 
partition  should  be  made  by  which  the  parcel 
conveyed  should  be  allotted  to  the  grantor, 
it  would  inure  to  the  benefit  of  the  grantee 
by  estoppel.  Some  courts  have  evolved  the 
doctrine  that  the  conveyance  is  binding  to 
some  extent  upon  the  cotenant ;  holding  that 
it  is  binding  so  far  as  it  does  not  injure,  and 
that  the  courts  may  give  relief  to  the  grantee, 
taking  care  not  to  deprive  the  cotenanit  of  any 
rights.  Others  have  gone  to  the  extent  of 
holding  that  such  conveyance  is  valid  as 
against  the  cotenant,  and,  as  in  Prentiss* 
Case,  7  Ohio,  pt.  2,  p.  130.  that  he  can  be 
compelled  to  partition  with  each  of  several 
grantees  of  different  parcels  of  the  tract.  It 
may  be  mentioned  that  the  case  of  W7tite  v. 
Sayre,  2  Ohio,  112,  upon  which  this  decision 
is  based,  was  by  a  divided  court.  In  3Ii8- 
souri  the  court  has  gone  so  far  as  to  hold 
that  the  deed  is  valid  against  the  cotenant, 
and  that  the  grantee  may  have  relief,  because 
the  statute  authorizing  a  sale  furnishes  a 
means  of  giving  adequate  relief  to  the  coten- 
ant in  all  cases.  The  various  phases  of  this 
question  may  be  seen  by  consulting  the  fol* 
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lowing  cases :  Stark  t.  Barrett,  15  Gal.  870 ; 
Gates  V.  Salman,  85  Cal.  688,  95  Am.  Dec. 
189 ;  Sutter  v.  San  Pranciseo  City  and  County, 
86  Cal.  116 ;  Crook  v.  Vandsvoort,  18  Neb. 
^5 ;  Camoran  v.  Tliurmond,  SCT  Tex.  22 ;  Ar- 
nold V.  Canble,  49  Tex.  538 ;  Boggess  v.  Mer- 
^ith,  16  W.  Va.  27. 

Some  of  my  brethren  think  that  a  court  of 
equity  may  properly  grant  relief  to  the  gran- 
tee in  all  such  cases  by  requiring  the  ten- 
ants in  common  to  partition  the  land,  but  I 
cannot  assent  to  that  doctrine.  In  the  case 
of  the  conveyance  of  a  single  parcel,  no  hard- 
ship might  result  from  such  a  course ;  but  if 
several  parcels  should  be  carved  out  and  sold 
to  different  purchasers,  as,  in  one  case,  which 
one  tenant  In  common  platted  and  sold  village 
lots  from  a  part  of  the  tract,  or  where  differ- 
ent interests,  such  as  minerals,  stone,  sand, 
clay,  and  the  like,  are  granted,  it  would  be 
more  difScult  to  preserve  the  rights  of  the 
«otenant.  I  think  the  great  weight  of  author- 
ity is  against  it.  But  while  the  conveyance 
oi  a  portion  by  one  tenant  in  common  may 
be  disregarded  by  his  cotenant,  if  such  co- 
tenant,  or  any  other  person,  shall,  with  notice 
of  the  grantee's  interest,  choose  to  unite  the 
different  titles  by  purchasing  the  remaining 
Interest  of  the  grantor,  he  may  be  held  to 
thereby  assent  to  such  conveyance  by  recog- 
nizing the  right  of  the  grantor  to  deed  in 
parcels,  and  he  will  take  the  title  of  the 
grantor  subiect  to  the  rights  of  the  prior 
grantee,  which  equity  may  compel  him  to 
recognize  and  satisfy.  While  a  tenant  in 
common  may  insist  upon  his  own,  he  will 
not  be  permitted.  In  such  a  case,  to  collude 
with  his  cotenant,  or  profit  bv  his  fraud. 
Hartford  <&  S.  Ore  Co,  v.  Miller,  41  Conn. 
112 :  Goodwin  v.  Keiuy,  49  Conn.  568 ;  Adame 
y.  Manning,  51  Conn.  5 ;  Crocker  v.  Tiffany, 
«  R.  I.  512 ;  Great  FaUs  Co.  v.  Woret&r,  15 
K.  H.  413.  Hart  saw  fit  to  unite  in  himself 
the  titles  of  all  his  cotcnants.  He  could  only 
buy  what  they  had  left  to  sell,  and,  as  he 
took  these  interests  with  the  notice  of  the  sale 
of  the  timber,  he  cannot  justly  claim  such 
timber.    By  his  act  he  has  put  it  out  of  the 

f lower  of  the  complainants'  grantors  to  de- 
iver  this  timber,  but  he  cannot  be  said  to 
have  acquired  the  title  to  it.  He  has  chosen 
to  recognize  the  sale  to  the  complainants  by 
purchasing  the  remaining  interest.  His 
grantees  are  In  no  better  position.  There  are 
many  allegations  in  the  bill  which  are  un- 
necessary in  the  view  that  I  take  of  the  case, 
but  sufficient  appears  to  justify  a  decree  that 
complainants  recover  the  timber  upon  twenty- 
three  twenty -fourths  of  the  land,  and  that 
partition  of  the  premises  be  made,  to  de- 
termine the  same.  Complainants  Torrent, 
Haines  &  Co.  should  recover  their  costa 
against  defendants  Benedict  and  Williams. 
As  to  other  defendants,  the  decree  of  the  cir- 
cuit court  dismissing  the  bill  will  be  af- 
firmed. 

Grant,  J.,  dissenting: 

I  cannot  concur  in  the  opinions  of  my  breth- 
ren in  this  case.  In  my  judgment,  the  logi- 
oal  conclusion  of  the  former  decision  is  that 
complainants  are  without  remedy  as  against 
these  defendants.  The  bill  was  not  then 
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framed  to  test  the  question  now  inyolved, 
and  we  therefore  refrained  from  express- 
ing any  opinion  upon  it.  The  like  course 
was  pursued  in  Adam  ▼.  Brigge  Iron  Co.,  7 
Cush.  361.  In  that  case  one  Lane,  the  owner 
of  the  fee  simple  of  three  undivided  fourths 
of  the  lot  in  question,  in  December,  1790, 
sold  and  conveyed  the  same  to  three  grantees, 
reserving  to  himself  all  the  iron  and  other 
ores  in  and  upon  the  land,  with  the  right  of 
way  to  pass  and  repass,  and  to  dig  for  and 
cait  away  the  same'  from  the  land.  He  oc- 
cupied the  premises  and  took  ore  therefrom 
till  the  year  1800.  He  then  sold  his  reserved 
and  excepted  rights  to  one  Forbes,  who  used 
the  ore  bed  during  his  lifetime.  The  com- 
plainants were  the  heirs  of  Forbes.  The  , 
frantees  in  the  deed  from  Lane,  of  December 
1,  1890,  conveyed  to  the  defendant  company, 
which  took  possession  of  land,  and  dug  and 
carried  away  the  ore,  driving  the  complain- 
ants therefrom.  The  bill  prayed  for  an  ac- 
counting, injunction,  and  general  relief.  A 
demurrer  to  the  bill  was  interposed,  which 
was  sustained.  It  was  urged  upon  the  argu- 
ment that  the  bill  showed  a  tenancy  in  com- 
mon of  the  mine,  and  therefore  the  court  had 
jurisdiction.  The  court  held  that  no  such 
case  was  set  out  in  the  bill,  and  declined  to 
take  jurisdiction  on  that  ground.  The  bill 
was  afterwards  amended,  averring  the  com- 
plainants were  tenants  in  common  of  three 
Quarter  parts  of  the  ore  and  ore  beds,  and  tho 
defendants  were  tenants  in  common  of  one 
quarter  part.  The  learned  Chief  Justice  Shaw 
delivered  the  opinion  of  the  court.  It  was 
there  said :  "It  is  entirely  settled,  as  a  rule 
of  law  in  relation  to  land,  that  the  conveyance 
of  any  separate  estate  by  a  tenant  in  common, 
by  metes  and  bounds,  is  void  as  against  the 
cotenants,  and  is  available  only  by  way  of 
estoppel  against  the  grantor  and  his  heirs. 
.  .  .  I  nave  a  moiety.  My  cotenant  has 
a  moiety.  He  may  convey  a  quarter  of  the 
whole  estate  to  one,  an  eighth  to  another,  a 
sixteenth  to  another,  and  so  on  indefinitely, 
letting  in  other  cotenants  with  me ;  but,  all 
being  seised  of  aliquot  parts  in  the  same 
estate,  and  of  like  kind  and  quality,  my 
right  to  partition  is  not  disturbed  by  the 
number  of  cotenants ;  but,  if  he  could  convey 
his  aliquot  part  in  specified  parcels  of  the 
estate,  he  might  diminish  the  yalue  of  my 
right,  if  not  render  it  worthless. "  The  opin- 
ion then  states  the  mischief  and  inconvenience 
arising  from  the  act  of  one  cotenant  in  at- 
tempting to  convey  his  undivided  part  in  a 
particular  parcel,  instead  of  an  aliquot  part 
in  the  whole  common  estate ;  and  states  that 
for  the  same  reasons  an  attempt  to  "  parcel 
out  rights,  in  their  nature  indivisible,  in 
definite  portions  of  the  inheritance,  as  the 
mines  to  one,  and  the  general  estate  to  an- 
other,** is  void  against  cotenants.  The  con- 
clusion reached  was  that  the  reservation  in 
the  deed  from  Lane  was  void,  and  a  subse- 
quent deed  to  Forbes  was  also  void,  and  tliat 
no  interest  in  the  estate  or  ore  beds  passed  by 
it.  For  the  like  reason  a  conveyance  by  a 
cotenant  of  his  interest  in  the  timber,  ore, 
minerals,  clay  beds,  and  the  like,  would  be 
void.  To  the  same  effect  is  B^ffon  FrankUnite 
Co.  y.  Condit,  19  N.  J.  £q   394,  which  was 
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cited  in  the  former  case,  and  where  it  was 
held  that  a  grantee  of  the  right  to  dig  ores, 
from  one  tenant  in  common,  cannot  call  for 
a  partition  of  the  premises.  These  are  the 
only  cases  I  have  been  able  to  find,  and  we 
are  cited  to  no  others,  which  involve  the  sale 
by  one  tenant  in  common  of  an  interest  in  the 
common  estate,  which  in  its  natiire  is  indivis- 
ible. 

The  cases  of  White  v.  Sayre,  2  Ohio,  113 ; 
Btark  v.  Barrett,  16  Gal.  870;  Harlan  v. 
Langhan,  69  Pa.  288;  WhittonY.  Wdtton,  88 
N.  H.  138,  75  Am.  Dec.  168 ;  and  Barnliart 
T.  Campbell,  50  Mo.  599, --are  cited  as  anal- 
ogous in  principle  to  the  present  case,  and 
therefore  sustaining  the  claim  of  the  com- 
'  plainants.  None  of  these  cases  involve  the 
conveyance  by  a  tenant  in  common  of  any 
interest  in  the  timber,  or  ores,  or  minerals, 
or  other  interests  in  the  land.  They  involve 
only  Uie  effect  of  a  conveyance  of  an  un- 
divided interest  of  a  part  of  the  common 
estate,  or  a  conveyance  in  severalty,  by  metes 
and  bounds,  of  a  part  thereof.  All  these  au- 
thorities hold  that  such  conveyances  do  not 
affect  the  rights  of  the  other  cotenants.  None 
of  them,  except  White  v.  Sayre,  hold  that  the 
grantees  of  such  parties  can  maintain  parti- 
tion against  their  grantor's  cotenants.  The 
extent  of  the  holding  is  that  when  partition 
is  had  of  the  entirety,  and  a  specific  part  is 
partitioned  to  their  grantors,  they  are  then 
estopped  by  their  deeds  from  denying  the 
rights  of  their  grantees.  The  purchaser  of 
a  specific  parcel  may  get  nothing,  for  none 
of  the  land  conveyed  to  him  may  be  set  apart 
to  his  grantor.  In  such  case  he  is  without 
remedy  unless  it  be  an  action  at  law  to  re- 
cover the  purchase  prices  for  failure  of  con- 
sideration under  the  covenants  in  his  deed. 
With  these  decisions  I  find  no  fault.  They 
may  safely  be  granted  to  rest  upon  sound 
principle,  and  still  thoy  do  not,  in  my  judg- 
ment, affect  the  question  now  under  con- 
sideration, where  an  aliquot  part  of  the  com- 
mon estate  is  not  conveyed.  The  same  will, 
in  my  judgment,  be  found  true  of  the  other 
cases  cited"*by  my  brethren. 

It  is  also  held,  with  good  reason,  that  where 
the  cotenants  have  assented,  by  deed  or  in 
some  other  proper  manner,  to  the  act  of  the 
cotenant,  they  thereby  ratify  the  act,  but  mere 
absence  of  objection  is  not  sufScient.  Ea/rt- 
ford  d  8.  Ore  Co.  v.  Miller,  41  Conn.  182 ; 
Qoodmn  v.  Keruy,  49  Conn.  568.  In  the 
former  case,  decided  in  1874,  the  court  says : 
''In  New  Hampshire,  as  in  Massachusetts,  the 
doctrine  that  such  conveyances  may  be  made 
valid  and  effectual  by  the  act  of  the  cotenant 
is  well  established.  Great  Falls  Co.  v. 
Woreter,  15  N.  H.  412;  Whitton  v.  Whitton, 
88  N.  H.  127,  75  Am.  Dec.  168.  In  view  of 
the  authorities  in  this  state  and  elsewhere, 
we  think  the  true  doctrine  to  be  that  a  deed 
of  one  tenant  in  common  of  a  part  of  the  com- 
mon property,  by  metes  and  bounds,  is  in- 
operative as  against  the  other  tenants ;  but  if 
the  cotenants,  then  or  subseauently,  by  a 
suitable  conveyance  confirm  tne  grant,  the 
grantee  still  holding  under  his  deed,  it  be- 
comes, in  effect,  operative  and  binding  upon 
all  concerned. "  I  am  unable  to  concur  in  the 
view  that  a  cotenant,  taking  a  deed  without 
22  L.  R  A. 


any  reservation,  thereby  assents  to  the  transfer 
of  such  an  interest  as  is  here  conveyed.  The 
rule  must  be  the  same,  in  the  case  of  an  un> 
divided  interest  of  a  stone  quarry,  coal  mine, 
minerals  and  ores  of  all  descriptions,  or  any 
valuable  deposit  which  may  exist  beneath  the 
surface,  as  in  the  case  of  timber.  The  grant 
of  mines  gives  the  right  to  work  them  unless 
there  is  some  positive  restraint  in  the  lan- 
guage of  the  grant  itself.  Bainbridge,  Mines 
&  Mining,  81.  Now,  complainants'  vendors 
had  the  ri^ht  to  sell  the  land,  and  any  per- 
son, including  their  cotenants,  had  the  right 
to  buy.  The  deeds  contained  no  reservation, 
but  purported  to  convey  the  entire  fee  of  the 
land.  Their  cantors  did  not  agree  that  they 
would  not  sell,  or  that  they  would  obtain 
partition  for  the  benefit  of  their  grantees. 
There  are  now  no  cotenants  entitled  to  parti- 
tion unless  complainants,  by  their  purchase 
of  the  timber,  are  such  cotenants ;  but  it  was 
decided  in  the  former  suit  that  they  are  not. 
It  is,  I  think,  a  sufficient  reply  that  the  stat- 
ute makes  no  provision  for  partition  in  such 
cases,  and  this  court  cannot,  therefore,  assume 
jurisdiction.  Under  the  clear  weight  of  au- 
thority, complainants  did  not,  by  their  pur- 
chase, become  tenants  in  common  with  the 
other  cotenants,  and  cannot,  therefore,  invoke 
the  benefit  of  the  partition  statute,  which  is 
applicable  only  to  joint  tenants  and  tenants 
in  common.  How.  Anno.  Stat.  |  7850.  But, 
aside  from  this,  the  rights  of  the  cotenanta 
and  subsequent  purchasers  from  them  may  be 
seriously  affected  if  one  cotenant  may  law- 
fully sell  an  undivided  interest  in  any  valu- 
able thing  that  may  exist  on  the  land.  It  is 
true,  as  in  the  present  case,  that  their  pos- 
session would  be  only  temporarily  interfered 
with,  for  the  timber  can  be  speedily  removed  ; 
but  the  purchase  of  a  similar  interest  in  a 
mine  or  other  like  property  would  entitle  the 
purchaser  to  the  like  possession  to  explore, 
to  erect  plants,  to  remove  his  ore,  and  he 
would  thus  become  entitled  to  the  permanent 
possession  of  the  land,  or  so  much  thereof  as 
was  necessary  for  his  purpose.  Would  not 
this  affect  aaversely  the  rights  of  the  coten- 
ants? May  a  cotenant  convey  his  interest  in 
the  coal  to  one,  in  the  iron  to  another,  in  the 
clay  to  another,  in  the  stone  to  another,  and 
so  on,  and,  because  their  grantor  refuses  to 
take  steps  to  secure  a  partition,  or  has  sold 
his  remaining  interest  in  the  land  to  his 
cotenants,  may  they  institute  partition  suits 
in  the  name  of  their  grantor,  and  have  the 
land  partitioned,  so  that  each  may  have  pos- 
session to  work  his  mines,  quarries,  or  clay 
beds? 

Another  difficulty  presents  itself.  If  parti- 
tion of  land  cannot  be  made  without  great 
prejudice  to  the  owners,  it  must  be  sold,  and 
the  proceeds  divided  among  the  cotenants. 
Very  often,  if  not  generally,  mining  lands 
cannot  be  partitioned  without  great  preju- 
dice, and  must  therefore  be  sold.  Upon  such 
sale,  how  could  the  value  of  an  undeveloped 
mine  or  other  deposit  be  separated  from  the 
value  of  the  land  in  other  respects,  so  as  to 
give  to  the  purchaser  of  an  undivided  part 
thereof  his  proportionate  share?  Yet  by  this 
rule  such  purchaser  would  have  the  right  to 
have  the  land  sold,  in  order  that  he  might 
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receive  the  supposed  yalue  of  what  h'e  pur- 
chased. I  do  not  think  that  such  a  rule  Is 
founded  upon  reason  or  authority.  Principles 
must  not  be  determined  b;^  the  hardships  of 
an  individual  case.  A  i>rinciple  established 
to  relieye  from  hardship  in  one  case  may  lead 
to  greater  hardships  in  another.  An  import- 
ant principle  is  here  involved,  which  must 
be  considered  and  determined  regardless  of 
what  the  complainants  may  suffer.  It  is  no 
answer  to  the  principle  to  say  that  the  action 
of  complainants'  grantors  in  conveying  an 
interest  to  them,  and  the  rest  of  the  estate  to 
other  parties,  is  a  fraud,  intentional  or  con- 


structive. If  it  was  a  fraud  in  fact,  com- 
plainants have  a  remedy  at  law.  But  there 
is  no  question  of  fraud  involved.  Complain- 
ants purchased  with  full  knowledge  of  the 
facts ;  so  did  the  defendant  and  his  grantors. 
The  title  was  of  record  when  complainants 
purchased  the  timber,  and  they  are  chargeable 
with  knowledge  that  their  grantors  held  only 
undivided  interests  in  the  land  as  tenants  in 
common.  Defendants  also  purchased  with 
full  knowledge  of  the  facts.  The  sole  ques- 
tion is  therefore  one  of  law.  The  decree 
should  be  affirmed. 


LOUISIANA  SUPREME  COURT. 


Charles  J.  RANDALL.  AppU, 

V. 

William  E.  HAMILTON. 
(45  La  Ann.  — «.) 

*  1  Plaiiitiirin  aA  action  for  damaer®*  ^^ 
a  libel  has  the  right  to  apeciflcaUy  af- 

*HeadnoteB  by  Nzohollb,  Cfh.  «r. 


firm  in  his  pleading^and  on  a  trial  to  prove^ 
the  DonexisteDce  of  the  oonditions  upon  which 
would  be  dependent  a  right  of  exemption  from 
liability,  Krounded  on  the  fact  that  the  matters 
complained  of  were  charRed  on  a  judicial  pi-o- 
ceediuflr.  He  cannot  be  cut  off  from  establishinfr 
an  allegation  to  that  effect  by  an  exception  of  no 
cause  of  action. 
8  The  flbct  that  matter  defiunatory 
and    libelous    in   its    character 


VfOTK.—Libel  by  def  amatory  wordn  In  pleading. 

The  above  caae  presents  the  strongest  possible 
Illustration  of  malicious  and  libelous  charges  under 
the  guise  of  a  pleading.  It  will  be  noticed  that  the 
decision  was  upon  the  sufiloienoy  of  the  complaint 
upon  exceptions  in  the  nature  of  a  demurrer,  and 
the  complaint  alleges  that  the  defamatory  plead- 
ing was  not  necessary,  and  in  fact  was  not  used  in 
the  real  suit,  but  In  the  fraudulent  simulation  of  a 
suit.  No  case  yet  decided  un  such  an  extreme  state 
of  facts  has  upheld  a  claim  of  pririlege. 

In  Runge  y.  Franklin,  8  L.  R,  A.  417. 72  Tex.  685,  It 
was  held  that  no  action  for  libel  can  be  maintained 
for  any  defamatory  matter  contained  in  a  pleading 
inacourtofciy  11  jurisdiction,  as  such  a  publica- 
tion is  absolutely  privileged.  But  that  case  did 
not  decide  what  would  be  the  rule  if  the  pleading 
was  not  filed  in  a  bona  fide  suit. 

So  pertinent  allegations  in  a  bill  in  chancery, 
even  if  malicious,  were  held  absolutely  privileged, 
in  Johnson  v.  Brown,  18  W.  Ya.  78,  but  it  was  not 
decided  whether  they  would  be  so  if  the  suit  was 
not  bona  fide,  but  brought  aa  a  cover  for  the  scan- 
dal. 

In  the  early  case  of  Buckley  v.  Wood,  Cro.  Elfz. 
S80, 247,  it  was  held  that  it  was  actionable  to  charge 
one  with  felony  by  a  bill  in  star  chamber,  because 
there  was  no  jurisdiction  of  the  offense  and  so 
the  bill  was  not  in  a  proceeding  in  the  course  of 
justice.  While  the  present  English  doctrine  is  in 
favor  of  absolute  privilege  for  all  words  used  in 
judicial  proceedings  the  question  as  to  lack  of  juris- 
diction, in  Buckley  v.  Wood,  does  not  seem  to  have 
had  any  recent  adjudication. 

The  great  weight  of  American  authority  dearly 
limits  the  privilege  for  defamation  In  pleadings  to 
matter  which  is  pertinent  or  relevant  to  the  case 
In  which  the  pleading  is  made.  So  it  is  expressly 
held  in  a  modem  Massachusetts  case  that  charges 
of  gross  criminal  conduct  in  a  pleading  to  which 
they  are  not  pertinent  are  not  privileged,  but  will 
sustain  an  action  for  libel.  McLaughlin  y.  Cowley, 
127  Mass.  816. 

So  an  attorney  may  be  indicted  for  libeL  where 
he  sets  out  in  a  pleading  irrelevant,  gratuitous,  and 
malicious  attacks  or  insinuations  against  the  char- 
acter of  the  opposite  party.  Gilbert  v.  People,  1 
Denlo.  41,  48  Am.  Dec.  64fi. 
22  L.  R.  A. 
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The  privilege  is  sustained  in  other  cases  on  the 
ground  and  to  the  extent  that  the  defamatory  alle- 
gations are  relevant  Vinas  v.  Merchants  Mut.  Ins. 
Co.  82  La.  Ann.  1265;  Hardin  v.  Cumstock,  2  A.  K. 
Marsh.  480,  12  Am.  Dec  427;  Wallis  y.  New  Orleans 
&  C.  R.  Co.  29  Ann.  La.  66. 

In  Forbes  v.  Johnson,  11  B.  Mon.  48,  it  was  de- 
clared that  defamatory  matter  in  a  pleading  was 
not  lil)elous  if  it  was  pertinent,  unless  the  pleading 
was  made  as  a  cover  for  malice  and  nut  in  good  faith 
for  the  purpose  of  the  case. 

So  allegations  in  a  regular  pleading,  which  are 
pertinent  and  material  to  the  redress  or  relief 
sought,  whether  legally  sufiicient  to  obtain  it  or 
not,  are  absolutely  privileged,  however  false  and 
malicious  they  may  be.  Wilson  v.  Sullivan,  81  Ga. 
288. 

And  it  is  said  that  to  show  libel  in  a  complaint  in  a 
judicial  proceeding  it  must  be  shown  that  the  plead- 
er knew  that  what  he  alleged  was  false  and  was 
actuated  by  malice,  or  made  use  of  legal  proceed- 
ings in  bad  faith  as  a  cloak  to  his  libelous  utter- 
ances.   Dada  v.  Piper,  41  Hun,  254. 

A  petition  in  a  suit  is  absolutely  privileged,  if  the 
matter  is  pertinent  to  the  action,  and  in  that  case 
the  bona  fides  of  the  pleader  is  immaterial.  Oarde- 
mal  V.  McWilllams,  48  La.  Ann.  454. 

In  Torrey  v.  Field,  10  Yt.  868,  it  was  decided  that 
pertinent  matter  In  a  bill  in  chancery  was  privi- 
leged,but  only  so  far  as  the  language  was  warranted 
by  the  ordinary  forms  of  process  and  pleading. 
The  court  declared  that  the  language  was  not 
actionable '*  however  slanderous  or  malicious  the 
suit  may  be,  if  founded  on  probable  cause,  although 
for  the  leading  purpose  of  scandalizing*^  the  oppo- 
site party. 

Thus  statements  made  In  a  petition  by  a  receiver 
against  a  co-receiver,  though  malicious  and  false, 
charging  him  with  embezzlement  of  the  trust 
funds,  are  privileged.  Bartlett  v.  Christhilf,  60 
Md.  219. 

A  statement  in  a  petition  for  the  removal  of  a 
guardian  that  he  has  in  his  family  a  girl  whom  he 
has  ruined,  is  privileged  If  the  words  were  used  in 
good  faith  and  with  probable  cause,  and  in  that  case 
will  give  no  right  of  action  to  such  girl  for  defama- 
tion^ although  she  was  not  a  party  to  that  proceed- 
ing; but  if  the  words  are  not  used  in  good  faith  and 
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ehari^ell  in  the  petitioii  of  a  plaintiff  against 
a  defendant  does  not  of  itself  carry  abeolute  ex- 
emption from  liability  for  damafires  claimed  by 
reason  of  said  defamatory  and  libelous  charges; 
other  facts  must  concur  to  bring  about  that  re- 
sult. 
8*  There  is  a  i^reat  dilTerence  between 
an  absolute  exemption  from  liability  for 
damages  for  acts  done  in  the  course  of  judicial 
proceedings  under  a  given  state  of  facts  proven, 
and  ao  abeolute  exemption  from  liability  to  a 
suit  for  the  purpose  of  testing  whether  such  a 
state  of  facts  exists  as  would  convey  with  it  such 
protection  from  damages,  and  between  the  situa- 
tion of  parties  at  the  end  of  a  lawsuit  after  evi- 
dence adduced,  and  that  of  parties  at  its  begin- 
ning, standing  on  pleadings. 

(October  10, 1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  the  Parish  of  Cad- 
do in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  publication 
of  a  libeL    Reversed, 


The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  M.  S.  Jones*  Alexander  A 
Blanchard,  and  Leonard  A  Thatcher 
for  appellant. 

Messrs.  Wise  A  Hemdon  for  appellee. 

NiehoUs,  0%.  i7.»  delivered  the  opinion  of 
the  court: 

The  defendant  in  this  case  having  filed  an 
exception  of  no  cause  of  action  to  plaintiff's 
demand,  the  allegations  of  the  petition  will 
have  to  be  eiven  in  full.  Plaintiff  avers  that 
on  or  about  June  22, 1892,  William  £.  Hamil- 
ton, through  his  attorney,  instituted  in  the 
district  court  for  Caddo  a  suit  entitled  "  The 
Shreveport  Electric  Bailway  dt  Motive  Power 
Company  v.  Tke  Oily  of  Sflreveport  et  al,,^  by 
filing  a  petition  verified  by  his  oath  made 
and  subscribed  to  before  Cal  D.  Hicks,  notary 
public  of  said  parish,  on  June  21,  1892, 
whereon  he  obtained  from  the  Honorable  8. 
L.  Taylor,  judge  of  said  court,  on  June  22, 
1892,  a  writ  of  inl  unction.  That  in  said 
petition  and  affldayft  said  Hamilton  repre- 


with  probable  cause,  they  may  be  actionable. 
Ruohs  V.  Backer,  0  Helak.  aOS,  10  Am.  Rep. 
fiOB. 

In  a  bill  to  remove  a  trustee,  a  charge  of  his  bad 
character  for  honesty  is  privileged.  Strauss  v. 
Meyer,  48 111.  885.  In  this  case  no  limitation  is  ex- 
pressed to  the  doctrine  that  defamatory  matter  in 
pleadings  is  privileged. 

In  Weil  V.  Israel.  42  La.  Ann.  96&.  an  aUegation  in 
an  answer  to  a  suit  by  a  clerk  for  the  value  of  serv- 
ices, to  the  elfect  that  he  is  so  notoriously  unre- 
liable as  a  clerk  that  he  cannot  obtain  employment 
where  known,  was  held  libelous  and  slanderous, 
where  it  was  filed  In  court  and  read  in  the  presence 
of  many  witnesses:  although  nothing  is  said  in  the 
case  on  the  question  of  privilege  but  the  defense 
of  truth  was  set  up. 

Although  English  decisions  as  to  libel  in  plead- 
ings are  not  numerous.  It  must  be  taken  as  settled 
that  the  privilege  as  to  defamatory  statements  in 
pleadings  is  abeolute  whether  pertinent  to  the  case 
or  not,  since  it  is  established  by  Dawkins  v.  Roke- 
by,  L.  R.  7  H.  L.  744,  affirming  L.  R.  8  Q,  &  »6,  that 
the  testimony  of  witnesses  is  privileged  no  matter 
how  immaterial  or  malicious,  and  by  Munster  v. 
Lamb,  L.  R.  11  Q.  B.  Dlv.  688,  that  the  privilege  of 
counsel  is  expressly  held  to  extend  to  all  words 
spoken  in  reference  to  the  case,  even  if  malicious 
and  Irrelevant;  while  it  is  the  general  doctrine  of 
the  Enorlish  courts  expressly  declared  in  Dawkins 
V.  Uokeby  that  the  same  rule  of  privilege  exists  as 
to  Judges,  counsel,  witnesses,  and  parties. 

In  Brown  v.  Michel,  Cro.  Eliz.  SCO,  it  was  held 
that  an  action  would  not  lie  for  charging  untruth 
in  an  answer  to  a  bill  in  equity.  See  Buckley  v. 
Wood,  Cro.  Eliz.  280,  S47. 

Some  Canadian  cases  state  the  rule  as  to  privilege 
least  favorably  to  the  claim  of  privilege. 

Thus  in  Bennlng  v.  Rlelle,  Mont.  L.  Rep.  6  Q.  B. 
866,  it  is  held  that  defamatory  matter  in  a  pleading 
is  actionable.  If  the  allegations  are  false  and  with- 
out probable  cause. 

So  in  Charlebois  v.  Bourassa,  Mont.  L.  Rep.  5 
Super.  Ct.  423.  it  is  held  that  the  pertinency  of  a 
libelous  allegation  in  a  pleading  is  a  Justification 
only  when  the  allegation  is  made  In  good  faith, 
with  probable  cause,  and  without  intention  to  in- 
jure. 

A  client  is  not  liable  for  defamatory  allegations 
made  by  his  attorney  in  a  pleading,  if  they  were 
not  made  by  the  client's  direction.  Hardin  v.  Cum- 
stock,  2  A.  K.  Marsh.  480. 12  Am.  Deo.  427. 
22  L.  R.  A. 


Other  papers  cfmneeied  with  jAeadUngs, 

The  rule  applicable  to  pleadings  applies  also  to 
the  same  extent  to  motions  and  other  papers  filed 
in  a  cause. 

Statements  of  testimony  In  the  case  In  a  brtef  are 
privileged,  although  by  the  final  decision  the  al- 
leged slanderous  testimony  is  excluded  as  incom- 
petent.  Stewart  v.  Hall,  88  Ky.  875. 

Specifications  of  opposition  to  an  insolvent*B  dis- 
charge, charging  him  with  fraud,  being  pertinent 
to  the  subject  under  investigation,  are  absolutely 
privileged,  and  malice  cannot  be  shown.  HolUs  v. 
Meux,  00  Cal.  025, 58  Am.  Rep.  574. 

So  objections  filed  by  counsel  to  a  discharge  in 
bankruptcy  are  subject  to  privilege  in  alleging 
that  the  testimony  of  a  witness  for  the  bankrupt 
was  perjured,  if  the  truth  of  that  testimony  is  a 
material  and  pertinent  question.  Marsh  v.  Ells- 
worth, 60  N.  Y.  800. 

Defamatory  words  fn  a  bill  of  particulars  fur- 
nished in  a  libel  suit  under  order  of  court,  charg- 
ing the  plaintiff  with  adultery  with  a  third  person, 
being  pertinent  to  the  case,  were  held  privilegedt 
Presoott  V.  Tousey,  21  Jones  ft  8. 66. 

Neither  can  they  be  made  the  basis  of  an  action 
for  libel  by  the  individuals  so  named.  Penoel  v. 
Tousey,  20  Jones  ft  S.  70. 

A  motion  for  an  order  upon  an  attorney  to  pay 
over  money,  stating  pertinent  facts  only,  is  privi- 
leged and  not  libelous.  Hawk  v.  Evans,  76  Iowa,  503. 

But  defamatory  matter  in  a  sworn  application 
for  an  extension  of  time  to  file  a  transcript  on  ap- 
peal, charging  collusion  of  the  attorney  with  the 
attorney  for  the  opposite  party,  being  wholly  for- 
eign to  the  application,  is  not  privileged.  Wyattv. 
Biiell,  47  Cal.  624. 

Defamatory  words  in  cross-interrogatories  to  lay 
the  predicate  for  impeaching  a  witness,  used  in 
honest  belief  of  right,  are  not  actionable.  Lawson 
V.  Hicks,  88  Ala.  279.  81  Am.  Deo.  40. 

A  distress  warrant  being  a  proceeding  to  enforce 
a  legal  right  is  within  the  rule  which  denies  an 
action  for  libel  for  statements  contained  therein. 
Bailey  v.  Dean,  6  Barb.  297. 

A  remonstrance  against  the  granting  of  a  liquor 
license  being  a  part  of  the  pleadings,  is  privileged, 
unless  filed  maliciously.  Metzler  v.  Romine,  9  Pa. 
Co.  Ct.  Rep.  in,  47  Phila,  Leg.  Int.  484. 

The  same  rule  that  applies  to  pleadings  applies 
also  to  affidavits,  as  to  which  see  note  to  Cooper  v. 

Phlpps  (Or.)  post, ,  on  the  question  of  privilege 

as  to  defamatory  matter  in  testimony.       B.  A.  B. 
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£ented  himself  to  be  the  president  of  a  pre- 
tended corporation,  styled  in  said  petition 
■"The  Shreveport  Electric  Railway  &  Motive 
Power  Company,"  and  therein  falsely  de- 
4K;ribed  as  a  cori>oration  duly  chartered,  or- 
ganized, and  existing  under  the  laws  of  the 
state  of  Louisiana.  That  in  said  petition, 
among  others,  the  following  allegations  are 
made,  viz.  :  "  That  said  pretendea  company 
had  been  ^r^^nted  and  vested  with  certain 
rights,  privileges,  and  franchises,  by  an  or- 
dinance of  the  council  of  the  city  of  Shreve- 
port  of  July  28,  1891,  and  that  such  rights, 
privileges,  and  franchises  were  held  by  and 
vested  in  said  companv.  That  in  the  exercise 
of  such  rights,  said  fiamilton,  as  president 
of  said  company,  employed  a  gang  of  la- 
borers, and  was  with  them  engaged  in  con- 
structing; a  railroad  along  Southern  avenue, 
in  said  city,  on  June  20,  lo92,  when  the  police 
officers  of  said  city,  acting  under  the  au- 
thority of  the  mayor  and  council  of  said  citv, 
arrested  him  and  said  laborers,  and  forcibly 
prevented  them  from  continuini;  such  work. 
That  said  policemen,  mayor,  and  council,  in 
their  interference  with  the  rights  vested  in 
said  company  by  said  ordinance,  claimed 
that  said  ordinance,  and  all  rights  thereby 
vested,  were  repealed  by  said  council  at  its 
session  on  June  9,  1892.  That  said  pretended 
repealing  or  demand  is  an  attempt  to  divest 
vested  rights,  and  is  illegal,  null,  and  void. 
That  Herman  Herold,  Charles  J.  Randall, 
W.  D.  Scofield,  John  C.  Wimbish,  and 
Henry  H.  Youree,  members  of  the  council  of 
said  city,  entered  into  a  conspiracy  with 
certain  persons  connected  with  and  interested 
in  the  City  Railroad  Company,  a  rival  cor- 
poration, to  pass  said  pretended  repealing 
ordinance.  That  said  conspiracy  was  con- 
ceived and  executed  solely  in  the  interest  of 
said  City  Railroad  Company  and  its  owners, 
and  without  any  regard  to  the  rights  of  said 
Hamilton  Company  or  of  the  public.  That 
such  conspiracy,  so  concocted,  was  kept  a 
profound  secret  from  the  mayor  and  from  the 
remaining  members  of  the  city  council,  and 
from  the  people ;  and  maintaining  inviolable 
the  injunction  of  secrecy  imposed  on  them 
by  said  parties  whose  interests  alone  they 
were  to  subserve,  the  said  members  of  said 
council  refused  to  entertain  a  motion  to  post- 
pone for  investigation,  made  by  a  member 
not  a  party  to  said  conspiracy,  and  refused 
to  hear  the  opinion  or  follow  the  advice  of 
the  city  attorney,  because  they  had  already 
taken  the  advice  of  the  retained  counsel  of 
said  City  Railroad  Company.  That  said 
conspiracy,  and  all  the  acts  in  pursuance 
thereof,  on  the  part  of  the  aforesaid  members 
of  the  city  council,  were  illegal,  wrongful, 
tortious,  and  a  fraud  on  the  riehts  of  said 
Hamilton  Company.  That  all  of  which 
foregoing  fully  appeared  from  a  certified  copy 
of  said  petition,  annexed  and  made  part  here- 
of. That  said  suit  was  dismissed  by  judg- 
ment of  the  district  court  for  Caddo,  on  ex- 
ceptions of  defendants  thereto,  for  reasons 
assigned  in  said  judgment,  which  said  ex- 
ceptions and  judgment  therein  are  made  part 
hereof  by  reference.  That  he  is  now,  and 
was  at  the  time  of  the  adoption  of  the  Or- 
dinance of  July  28,  1891,  purporting  and 
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intending  to  grant  certain  franchises  fully 
set  forth  m  the  petition  of  said  W.  E.  Hamil- 
ton in  said  suit,  a  mem'jer  of  the  city  coun- 
cil,  and  that  he  voted  as  a  member  of  the  cit^v 
council  against  said  ordinance.  That  he  19 
now  and  was  a  member  of  the  city  council  on 
June  9,  1892,  and  as  such  voted  for  the  ordi- 
nance enacted  on  said  date  by  said  council,  re- 
pealing the  ordinance  granting  certain  rights 
to  the  Shreveport  Electric  Railway  &  Motive 
Power  Company,  and  that  it  was  his  right 
and  his  duty  so  to  vote,  for  the  reasons  (among 
others)  assigned  by  the  Caddo  district  court 
in  the  opinion  and  iudgment  dismissing  said 
suit  No.  4,001.  That  the  charges  made 
against  him  and  his  fellow  members  of  said 
council,  in  the  petition  in  said  suit  No.  4,001, 
and  verified  by  the  oath  of  said  W.  E.  Hamil- 
ton, and  the  allegations  of  said  petition  with 
retrard  to  himself  and  to  his  said  fellow  mem- 
bers, in  so  far  as  they  affect  the  petitioner, 
are  false,  libelous,  and  slanderous,  designed 
and  calculated  to  injure  and  destroy  the  char- 
acter and  reputation  of  petitioner  as  a  private 
citizen  and  public  official,  and  his  credit 
and  repute  as  a  business  man ;  and  that  said 
charfires  and  allegations  constitute  a  charge 
of  felony,  and  a  criminal  and  infamous  offense 
under  the  laws  of  the  state  of  Louisiana ;  and 
that  said  W.  E.  Hamilton  well  knew  when 
he  published  said  charges,  and  verified  them 
by  his  oath,  that  same  were  false,  libelous, 
and  slanderous,  and  same  were  maliciously 
made  and  with  full  advice ;  that  said  charges 
and  allegations  were  so  made  and  published 
by  said  W.  E.  Hamilton  without  cause, 
wantonly,  maliciously,  and  with  intent  to 
injure  petitioner,  ana  that  said  charges,  as 
made  and  published  in  said  petition,  the  said 
Hamilton  has  verbally  reiterated,  made,  and 
published,  at  various  times  before  and  after 
the  institution  of  said  suit  No.  4,001,  to 
citizens  of  Shreveport  and  to  others,  with 
design  to  injure  petitioner,  and  destroy  his 
character  and  credit.  That  the  said  petition 
of  the  said  Hamilton  in  said  suit  No.  4,001 
shows  on  its  face  no  cause  of  action  against 
petitioner  and  the  other  members  of  the  com- 
mon council  named  thereon,  and  that  he  and 
said  other  members  were  made  defendants  in 
said  suit  wantonly,  maliciously,  and  for  the 
corrupt  purpose  of  infiuencing  thereby  the 
official  action  of  petitioner  and  said  other 
members  in  the  interest  of  said  Hamilton  and 
a  certain  corporation,  to  wit,  the  Shreveport 
Railway  <&  Land  Improvement  Company, 
wherein  said  Hamilton  is  a  large  stockholder, 
together  with  his  father-in-law,  Edward 
Jacobs,  his  brother- in-law,  Walter  B.  Jacobs, 
and  wherein  said  W.  £.  Hamilton,  Edward 
Jacobs,  and  the  said  W.  B.  Jacobs  and  First 
National  Bank  of  Shreveport  (whereof  said 
W.  E.  Hamilton  is  vice  president  and  said 
W.  B.  Jacobs  is  cashier)  are  large  stock- 
holders, and  are  otherwise  largely  interested ; 
it  being  the  purpose  and  intention  of  said 
Hamilton  to  aestroy  the  value,  and  force  the 
sale  to  said  Shreveport  Railway  &  Land  Im- 
provement Company,  of  the  property  and 
franchises  of  the  Shreveport  City  Railway 
Company,  a  rival  corporation.  That,  since 
the  judgment  of  the  Caddo  district  court 
dismissed  said  suit  No.  4,001,  the  road  and 
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franchise  of  said  City  Railroad  Company  have 
been  purchased  by  the  Shreveport  Railway 
&  Land  Improvement  Company,  or  by  the 
parties  princi pall v  interested  therein.  That 
if  it  be  true,  as  alleged  in  the  said  petition 
of  said  Hamilton,  that  the  ordinance  of  June 
23,  1891,  therein  set  forth,  vested  rights  and 
privileges  in  the  Shreveport  Electric  Railway 
&  Motive  Company,  then  the  repealing  clause 
of  June  9,  1892,  was  unconstitutional,  null, 
and  void,  and  such  rights  and  privileges 
were  not  thereby  in  any  manner  impaired  or 
aflected  ;  and  if  said  company  held  no  vested 
right  under  said  ordinance  of  July  28,  1891, 
then  said  company  had  no  right  nor  cause  of 
action,  as  set  forth  in  petition  in  said  suit 
No.  4,001.  That  under  either  supposition 
he  and  his  fellow  members  of  the  city  coun- 
cil could  not  properly  be  made  parties  de- 
fendants to  said  suit  No.  4,001.  That  there 
was  no  occasion  to  make  him  and  his  fellow 
members  parties  defendants  in  said  suit,  or 
to  make  the  charges  therein  made  against 
them.  That  the  alleviations  and  charges  made 
in  said  petition  and  affidavit,  against  him 
and  his  fellow  members  of  the  city  coun- 
cil, were  not  pertinent  to  the  issue,  or  in  any 
way  or  manner  necessary  for  the  protection 
of  the  rifi'hts  therein  alleged  to  exist.  That 
said  suit  1^0.  4,001  is  not,  and  never  has  been, 
a  real  suit,— that  same  was  and  is  the  fraud- 
ulent simulation  of  a  suit, — that  there  was 
no  party  plaintiff  thereto ;  and  that  the  pre- 
tenaed  corporation,  styled  therein  'The 
Shreveport  Electric  Railway  &  Motive  Power 
Company',  has  no  existence  and  has  never 
existed,— all  of  which  said  William  E. 
Hamilton  well  knew,  at  the  time  he  made 
said  false,  malicious,  and  slanderous  charges 
against  petitioner  and  his  said  fellow  mem- 
bers. That  his  reputation  was  in  all  respects 
ffood,  prior  to  the  said  charges  as  aforesaid, 
falsely,  wantonly,  and  maliciously  made  and 
published  by  said  W.  E.  Hamilton.  That 
the  said  charges  so  made  and  published  by 
said  W.  E.  Hamilton  have  injured  his  rep- 
utation ;  have  been  detrimental  to  his  stand- 
ing and  social  position  in  the  community 
where  he  lives  and  eleswhere;  have  had  a 
tendency  to  degrade  him  with  his  fellow 
men ;  have  impaired  his  credit  and  injured  his 
business,  which  is  that  of  a  cotton  buver  and 
factor,  and  caused  same  to  materially  de- 
cline, to  his  great  financial  loss;  have  sub- 
jected him  to  mortification  and  insult;  and 
have  outraged  his  feelings  to  an  extent  which 
cannot  be  sufficiently  measured  by  money, 
but  at  least  to  the  extent  of  $15,000.  That 
he  was  entitled  to  exemplary  and  punitive 
damages  against  said  Hamilton,  to  the 
amount  of  at  least  $10,000.  That  he  was 
compelled  to  employ  counsel  to  defend  him 
in  said  suit  No.  4,001,  at  an  expense  to  him 
of  $150,  for  which  amount,  also,  he  should 
have  judgment  against  said  Hamilton."  He 
prays  that  Hamilton  be  cited,  and  that  he 
have  judgment  against  him  for  $25,140,  in- 
terest and  costs.  The  district  court  held 
that  the  exception  was  well  taken,  and  dis- 
missed the  suit.     Plaintiff  has  appealed. 

In  the  reasons  for  judgment,  the  district 
judge  said :  **  There  can  be  no  doubt  that 
the  averments  of  the  petition  of  suit  No. 
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4,001  are  libelous  in  their  character.  To 
charge  a  public  official  with  having  been  a 
party  to  a  fraudulent  conspiracy,  and  to  have 
been  influenced  in  his  official  capacity  by 
corrupt  motives,  is  certainly  a  defamation 
likely  to  cause  a  breach  of  the  peace,  and 
^eat  wronff  to  the  sufferer.  Such  a  charge, 
if  published  in  a  newspaper,  would  undoubt- 
edly be  actionable  in  damages,  if  it  were 
shown  to  be  false  and  malicious.  But  de- 
fendant contends  that  this  charge  was  made 
in  the  course  of  judicial  proceedings,  in 
good  faith,  that  it  arose  upon  a  proper  oc- 
casion, and  was  pertinent  to  the  issue,  and 
is  therefore  protected  as  a  privileged  com- 
munication. Under  the  common  law  of  Eng- 
land, no  action  lies  against  an  attorney  or 
litigant  for  defamatory  words  spoken  or  writ- 
ten in  a  pleading  in  judicial  proceedings, 
even  though  they  were  unnecessary  to  support 
the  case  of  the  client,  and  were  utteTed  or 
published  without  any  justification  or  ex- 
cuse, and  from  personal  ill  will  towards  the 
party  defamed,  arising  from  some  previously 
existing  cause,  and  are  irrelevant  to  every 
question  of  fact  in  issue  before  the  court. 
It  seems,  then,  that  under  the  English  law 
the  mere  fact  that  the  defamatorjr  language 
was  used  in  a  iudicial  proceeding  is  an 
absolute  protection  regardless  of  all  the 
considerations.  Plaintiff's  counsel  contend 
that  in  Louisiana  privileged  communications 
in  judicial  proceedings  are  unknown  to  our 
law,  and  that  article  2815  of  the  Revised 
Civil  Code  furnishes  the  true  and  onl^  rule 
for  determining  the  right  of  action  in  all 
cases— libel  and  slander  included— where 
damages  are  claimed  for  torts,  even  though 
the  defamatory  matter  be  published  in  a  ju- 
dicial proceeding.  Manj  authorities  are 
cited  to  support  this  position,  notably  that  of 
MilUr  V.  HoUtein,  16  La.  889.  I  have  ex- 
amined these  proceedings,  and  they  undoubt- 
edly show  that  the  English  law  of  absolute 
protection  does  not  prevail  here,  and  that  the 
foundation  and  measure  of  liability  for  a 
libel  uttered  in  a  judicial  proceeding  are 
found  in  article  2815  of  the  Code;  but  I  do 
not  understand  them  as  holding  that  no  sort 
of  privileged  communications  is  known  to 
our  law. "  The  learned  judge  then  proceeded 
to  cite  and  quote  a  number  of  decisions  in 
which  the  defendants  in  suits  brought  against 
them  for  damages  had  been  protected  from 
liability,  by  reason  of  the  acts  complained 
having  occurred  in  the  course  of  judicial  pro- 
ceedings ;  and  from  those  decisions  he  reached 
the  conclusion  that  in  some  cases  an  absolute 
exemption  from  liability  existed,  and  that 
the  present  case  was  one  of  that  character. 
There  is  a  great  difference  between  an  abso- 
lute exemption  from  liability  for  damages 
under  a  given  state  of  facts  proven,  and  an 
absolute  exemption  from  liability  to  a  suit 
for  the  purpose  of  testing  whether  such  a 
state  of  facts  exists  as  would  convey  with  it 
such  protection  from  damages.  There  is  a 
great  difference  between  the  situation  of  par- 
ties at  the  end  of  a  lawsuit,  and  after  evi- 
dence adduced,  and  that  of  parties  at  the  be- 
ginning of  a  lawsuit,  standing  on  pleadings. 
There  can  be  no  doubt  that  tne  fact  that  an 
act  complained  of  occurred  in  judicial  pro- 
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oeedings  may  have  a  great  bearing  and  in- 
flaence  upon  both  the  burden  and  sufficiency 
of  proof  on  the  final  result,  on  a  question  of 
a  liability  to  damages  for  that  act.  Such  a 
fact  being  shown,  with  its  attendant  circum- 
stances, may  sometimes  a£Ford  partial  protec- 
tion, sometimes  afford  absolute  protection; 
but  it  may  also  frequently  intensify  and  ag- 
^avate  a  wrong.  The  determination  of  such 
questions  depends  almost  necessarily  upon 
tacts  resting  still  in  paitt  which  can  only  be 
positively  and  finally  ascertained  through 
the  instrumentality  of  a  suit.  While  it  may 
be  true  that,  given  a  particular  state  of  facts, 
legal  protection  from  liability  would  follow 
as  a  matter  of  law,  it  is  none  the  less  true 
that  the  facts  themselves  on  which  exemp- 
tion is  based  are  opened  to  inquiry  and  to 
judicial  scrutiny.  Any  other  doctrine  would 
convert  the  courts  of  the  country  into  instru- 
mentalities for  wrong  and  into  engines  of 
oppression.  Nothing  in  the  Oardemal  (kae, 
43  La.  Ann.  454,  which  was  one  tried  on  its 
merits  and  turned  upon  the  burden  and  suf- 
ficiency of  proof,  is  out  of  line  with  the  views 
herein  expressed.  In  that  case,  this  court, 
speaking  of  privileged  communications, 
said:  '^In  privileged  communications  the 
party  is  protected  from  the  damages,  unless 


the  occasion  was  used  as  a  means  of  inflicting 
a  willful  and  malicious  injury  upon  the 
plaintiff,"  and,  referring  to  protection  aris- 
ing from  judicial  proceedings,  it  declared : 
"If  extended  to  those  who  were  in  the  honest 
pursuit  of  private  right. "  It  was  never  once 
intimated  that  the  courts  of  our  state  were 
places  from  which,  as  from  places  of  secure 
refuge,  parties  could  with  impunity  per- 
petrate wrong.     Weil  v.  Israel,  42  La.  Ann. 

We  have  examined  plaintiff's  pleadings 
very  carefully.  They  are  both  full  and  pre- 
cise. If,  in  their  consideration,  we  strike 
out  and  eliminate  the  question  of  ** priv- 
ilege." it  must  be  conceded  plaintiff's  peti- 
tion disclosed  a  course  of  action.  If  we  re- 
place that  question,  we  find  that  plaintiff  has 
specifically  affirmed  the  nonexistence  of  the 
conditions  upon  which  the  right  of  exemp- 
tion is  dependent.  He  has  a  right  to  go  to 
trial  on  that  issue,  as  one  of  fact,  to  be  as- 
certained by  evidence. 

For  the  reasons  herein  assigned,  it  is  or- 
dered, adjudged,  and  decree  that  the  judgment 
appealedfrom  be  annulled,  avoided  and  reversed, 
the  case  reinstated,  and  that  it  be  remanded 
for  further  proceeding  according  to  law. 
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1.  An  appeal  fi*om  a  decision  in  quo 
warranto  will  not  be  dlsmiMod  because 
the  appellant  pendinsr  the  appeal  baa  been  re- 
moved from  ofSce  for  iDsubordlnation  in  takinflr 
the  appeaL 

8«  A  meaeai^e  of  disapproval  of  the  acts 
of  the  board  of  aldermen  by  the  mayor 
has  DO  effect  when  the  charter  provides  for  his 
approval  and  disapproval  only  of  measures 
passed  by  both  boards  which  oonstitute  the  com- 
mon councO. 

3.  A  person  appointed  to  Ull  a  Taeaney 
in  a  board  of  police  commissioners  is 
appointed  only  till  the  end  of  the  term  of  his  pre- 
decessor under  a  charter  providing  irenerally  for 
appointment  to  fill  a  vacancy  but  which  provides 
for  two  year  terms  and  for  the  expiration  of  a 
part  of  them  on  each  year  with  other  provisions 
as  to  a  non-partisan  board. 

4.  Members  of  a  board  of  police  com- 
missioners need  not  remain  actually 
in  their  seats  duriner  the  time  In  which  a 
warrant  of  arrest  is  being  served  on  absent  mem- 
bers to  procure  a  quorum. 

6.  A  misrecital  of  the  hour  of  meetinn^ 
in  a  warrant  for  arrest  of  absent  members 
of  a  board  of  commissioners  which  could  mis- 
lead no  one  will  not  impair  the  validity  of  the 
warrant* 


6*  The  casting  wote  of  mayor  may  be 
given  on  the  choice  of  officers  as  well  as  on  a 
measure  of  legislation. 

7*  An  alderman  is  not  'deprived  of  the 
right  to  vote  against  the  confirmation  of  a 
person  to  succeed  him  in  the  office  of  police  com- 
missioner by  his  Interest  in  the  result. 

8.  The  vote  of  aldermen  when  once 
given  and  counted  by  the  mayor  and  bis 
declaration  of  the  result  can  be  rejected  for  in- 
terest only  by  action  of  the  board  and  does  not 
make  an  appointment  to  office  by  such  vot«  sub- 
ject to  collateral  attack. 

9.  The  specification  of  certain  objects 
in  a  notice  of  a  meeting  of  a  board  of  alder- 
men does  not  exclude  action  upon  any  others 
which  are  within  the  range  of  its  general  powers. 

10.  A  person  is  not  a  de  ikcto  police 
commissioner  when  he  has  not  the  reputa- 
tion of  being  such  or  his  acts  and  authority  are 
not  generally  recognised  or  acquiesced  in  or 
such  as  to  lead  men  to  suppose  that  he  was  such 
officer,  especially  where  there  is  a  rightful  com- 
missioner who  is  claiming  the  office. 

1 1.  Want  of  notice  to  rightltil  commis- 
sioners of  the  meeting  of  a  pretended  board 
is  fatal  to  action  by  the  latter  without  a  quorum 
of  legal  members. 

1 8.  An  office  created  by  ordinance  may 
be  abolished  by  ordinance. 

18.  A  chief  of  police  under  that  title  is 
not  required  for  a  city  so  as  to  prevent  aboli- 
tion of  that  office  and  the  devolution  of  its  func- 
tions on  a  captain  of  police  by  a  statute  referring 
to  such  an  officer  or  by  the  city  charter  making 
a  similar  reference  where  these  manifestly  refer 


NOTB.— Among  the  interesting  questions  in  the 
above  case  to  which  we  call  attention  is  that  as  to 
the  right  of  an  alderman  to  vote  against  the  oon- 
22  L.  R.  A. 


flrmation  of  a  person  to  succeed  him  in  another 
office.  As  to  this  question,  see  note  to  Fort  Wayne 
V.  Lake  Shore  &  M.  S.  B.  Go.  and.)  18  L.  R.  A.  867. 
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June, 


to  tbe  f  unotlODB  of  the  office  and  not  to  the  name 
of  the  officer. 

(Oofpenter,  J.,  df<8ent&> 
(June  5.  ia«J 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Fairfield  County 
in  fayor  of  relator  in  a  proceeding  in  the  nature 
of  quo  warranto  to  establish  the  right  of  re- 
lator to  the  office  of  chief  of  police  of  the  city 
of  Bridgeport.    Beversed, 

Defendant  claimed  that  relator  had  been  re- 
moyed  from  the  office  of  chief  of  police  by  the 
board  of  police  commissioners  for  cause,  and 
the  duties  of  his  office  had  been  committed  to 
defendant.  Also  that  the  office  of  chief  of 
police  had  been  abolished  by  ordinance.  A 
demurrer  was  filed  to  the  latter  defense,  which 
was  sustained.  To  tbe  other  allegation  a  rep- 
lication was  filed  claiming  that  the  attempted 
removal  by  the  board  of  police  commissioners 
was  irregular  and  void.  A  trial  resulted  in 
judgment  of  ouster.  After  the  appeal  was 
per^cted,  relator  filed  a  plea  in  abatement  of 
the  appeal  and  also  a  motion  to  dismiss  on  the 
ffrpuna  that  since  it  was  taken,  defendant  had 
been  removed  from  office  and  his  successor 
appointed  and  that  consequently  the  relator 
was  in  full  exercise  of  the  duties  of  the  office 
of  chief  of  police.  Appellant  replied  that  he 
bad  been  remoyed  for  prosecuting  tbe  appeal. 

Further  facts  appear  in  the  opinion. 

Mr.  J.  B.  Klein,  for  appellant: 

The  argument  that  the  duties  constitute  the 
office  and  therefore  if  the  duties  continue  the 
office  continues,  is  unsound  when  tbe  office  has 
been  abolished  and  the  duties  transferred  to  a 
known  existing  office. 

Offices  peculiarly  local,  as  boards  of  public 
works,  water  commissioners,  etc.,  must  neces- 
sarily be  controlled  and  regulated  by  the  mu- 
nicipality. To  giye  the  legislature  power  over 
these  local  offices  would  oe  subverslye  of  all 
local  self-goyernment 

8taU  v.  Denny,  4  L.  R.  A.  79, 118  Ind.  400; 
People  V.  Hurlbut,  24  Mich.  44,  9  Am.  Rep. 
103;  People  v.  Albertson,  55  N.  Y.  50. 

If  the  charter  vests  in  the  council  the  power 
to  establish  a  force  and  create  and  designate 
the  offices  of  that  force,  it  cannot  be  contended 
in  the  absence  of  charter  restriction  that  the 
power  to  create  offices  may  not  abolish  them. 

The  ordinance  is  valid  and  tbe  office  of  chief 
of  police  abolished. 

The  validity  of  the  ordinance  must  be  con- 
ceded and  the  office  of  cbief  of  police  abolished 
if  the  common  council  have  the  power  to  pass 
such  an  ordinance. 

Volk  V.  Newark,  47  N.  J.  L.  119;  Butcher  v. 
Camden,  29  N.  J.  Eq.  478;  PeapU  v.  Mahaney, 
18  Mich.  482;  WiUiame  v.  Netep&rt,  12  Bush, 
488;  Augusta  v.  Sweeney,  44  Ga.  468,  9  Am. 
Rep.  172;  Mechem  Pub.  OflP.  466. 

On  June  18  last  Mr.  Rylands  was  dismissed 
from  the  police  force  on  charges  of  willful  dis- 
obedience of  the  orders  of  the  police  board  after 
notice  given  him  of  the  charges,  an  opportu- 
nity to  be  heard,  a  hearing  had,  evidence  taken, 
a  special  meeting  had  to  review  the  testimony 
before  rendering  decision,  each  member  of  the 
board  duly  notified  of  the  particular  object  of 
22L.R.A. 
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each  meeting  held,  and  the  resolution  of  dis- 
missal adopted  by  the  concurrence  of  threa 
members. 

Here  was  ample  cause  of  which  under  sec- 
tion 58  of  the  charier  the  board  of  police  com- 
missioners  are  the  sole  Judges  and  every  ele- 
ment of  a  legal  removal. 

Dill.  Mun.  Corp.  §  250. 

We  maintain  the  legality  of  the  board  which 
dismissed  Mr.  Rylands.  There  is  no  conten- 
tion about  the  legality  of  two  of  the  members 
of  the  board,  viz.,  Messrs.  Grant  and  Rishor. 
The  contention  is  over  the  legality  of  Messrs. 
Walsh  and  Bogart  They  were  appointed  for 
a  term  of  two  years,  and  their  term  began  witlk 
their  appointment  and  continued  two  years. 

It  is  claimed  that  the  appointing  power  nom> 
inated  Mr.  Walsh  for  the  unexpired  term  of 
Mr.  Beardsley,  therefore,  Mr.  Walsh  by  the 
terms  of  his  appointment  held  for  an  unexpired 
term.  The  appointee  holds  for  the  term  pro- 
vided by  the  charier,  not  for  the  period  desig- 
nated by  the  mayor. 

People  V.  Burbank,  12  Cal.  879;  StaU  t. 
Brady,  42  Ohio  St.  607;  P^le  v.  Hall,  104  N. 
Y.  176;  Stadler  v.  Detroit,  18  Mich.  346;  PeopU 
V.  Lord,  9  Mich.  227;  State  v.  Batt,  88  La. 
Ann.  955. 

The  act  of  the  mayor  in  appointing  for  the 
unexpired  term  is  a  nullity,  if  the  charter 
makes  the  term  of  office  two  years. 

In  all  cases  in  which  it  was  deemed  desirable 
by  the  legislature  to  provide  for  the  filling  of 
vacancies  by  a  limitation  to  tbe  unexpired  term 
of  the  late  Incumbent,  it  seems  to  have  been 
carefully  provided  for;  and  from  the  fact  that 
the  legislature  did  so  express  their  intention  in 
these  cases  and  failed  to  do  so  in  others,  it  ia 
apparent  that  their  omission  to  do  so  in  tbe 
latter  was  not  accidental,  but  designated  the 
maxim,  "expreseio  aniue  eet  exclueio  alterituf' 
should  be  most  critically  applied. 

AUy-Qen.  y.  Brunst,  8  Wis.  794;  Saneburu 
T.  MiddUton,  11  Md.  299. 

Appointments  to  fill  a  vacancy  are  appoint- 
ments to  fill  vacancies  in  the  office  of  police 
commissioner,  not  in  the  term  of  office. 

Atty-Oen,  v.  Brunst  and  Sansbury  v.  Mid^ 
dteton,  svpra;  State  v.  Ware,  18  Or.  880. 

At  common  law,  vacancy  ex  vi  termini 
means  vacancy  in  the  office,  and  not  in  the 
term.  And  this  is  ordinarily  the  meaning  at- 
tached to  the  word  when  a  vacancy  is  spoken 
of. 

The  term  of  an  office  is  said  to  be  a  fixed 
period  prescribed  for  holding  the  office;  and  ia 
the  estate  or  interest  which  the  incumbent  haa 
in  it. 

2  Bl.  Com.  144;  People  ▼.  McClave,  99  N.  T. 
87;  Bvghes  v.  Buckingham,  6  Smedes  <&  M. 
649;  2  Ops.  Atty-Oen.  p.  883. 

Upon  the  office  being  filled,  the  incumbent 
will  have  a  right  to  the  office  for  a  full  term 
from  the  date  of  his  appointment. 

2  Ops.  Atty-Gen.  p.  888;  People  y.  Green,  2 
Wend.  267:  Pwple  v.  Ooutant,  11  Wend.  132; 
Coutant  V.  People,  11  Wend.  511;  Pou>ers  v. 
Burst,  2  Humph.  24;  Breieer  v.  Davis,  ^ 
Humph.  218,  49  Am.  Dec  706;  Opinion  of  the 
Judges,  61  Me.  601:  Banton  v.  WiUon,  4  Tex. 
400;  Shelby  v.  Johnson  (Tex.)  Dall.  Dec  597; 
Keys  V.  Mason,  8  Sneed,  6;  People  v.  Burbank, 
supra;  Wammaek  ▼.  RoUoway,  2  Ala.  81;  StaU 
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V.  Sutson,  1  McCord,  L.  840;  McAfee  v.  Bm- 
seU,  29  MisB.  85;  Paine,  Elections,  ^  207. 

The  DomiDations  of  Sperry  and  Reynolds 
are  upon  the  table  of  the  board  of  aldermen, 
and  Walsh  and  Bogart  hold  over  under  the 
charter,  section  5. 

Gushing,  Law  and  Practice  of  Legislative 
Assemblies,  §§  1444,  1449,  1452. 

The  rules  of  order  adopted  by  a  city  council 
are  binding  on  that  body. 

State  V.  Boyt,  2  Or.  246. 

It  goes  without  saying  that  this  was  no  le^l 
conflrmation.  An  arbitrary  ruling  of  (he 
mayor  cannot  have  the  effect  to  nullify  the  act 
of  a  majority  of  the  council. 

Chariton  v.  HoUiday,  60  Iowa,  894. 

The  mayor  cannot  confirm  his  own  nomina- 
tion. 

All  parts  of  the  charter  are  to  be  con- 
strued together  as  one  harmonious  whole. 
If  there  be  a  conflict  between  the  provisions, 
the  last  one  shall  prevail. 

People  V.  McGla'oe,  supra, 

Tou  cannot  make  nominations  by  and  with 
the  consent  of  the  board  of  aldermen,  if  the 
mayor  can  vote  on  his  own  nominations. 

If  the  charter  provides  a  method  of  giving 
notices  of  meetings,  that  must  be  strictly 
obeved 

1  Dill.  Mun.  Corp.  4th  ed.  268;  Lord  ▼.  Ano- 
ka, 86  Minn.  176. 

The  meeting  two  days  after  the  call  was  il- 
legal. 

South  School  District  v.  BlaJceOee,  18  Conn. 
284;  Morawetz,  Priv.  Corp.  §  481;  State  v.  Bon- 
^itZ,  85  Ohio  St.  10. 

Every  resolution  or  ordinance  (chap.  8,  §  7,  p. 
109,  of  Ordinances)  most  be  approved  by  the 
mavor. 

That  approval  can  only  be  proved  "by  a 
written  declaration  attested  by  his  signature" 
upon  the  nominations  made,  and  a  vote  not  thu» 
apjOToved  became  inoperative. 

The  action  was  final  and  must  be  approved 
by  the  mavor.  Signing  the  minutes  of  the 
meeting  of  May  22  is  not  equivalent  to  signing 
a  resolution. 

Qraham  v.  Caronddet,  88  Mo.  268;  Saxton 
▼.  Beach,  50  Mo.  488;  Kepnery,  Com,  40  Pa. 
124;  PMple  v.  Shroeder,  76  N.  Y.  168. 

Mr.  Henry  Stoddard  also  for  appellant. 

Mesare,  Daniel  DaTenport  and  Stiles 
Judson,  Jr.,  for  appellee: 

Since  judgment  was  rendered  and  execu- 
tion issued  by  the  superior  court  in  favor  of 
the  relator,  the  respondent  has  been  dismissed 
from  the  police  force  by  the  lawful  police  com- 
missioners, and  his  successor  duly  appointed, 
and  the  respondent  has  ceased  to  be  captain  of 
police  or  to  perform,  or  claim  to  perform,  any 
of  the  said  powers  and  duties  pertaining  to 
said  oflSce. 

Under  such  circumstances'even  if  the  court 
below  had  committed  error,  a  new  trial  should 
not  be  granted. 

State  y,  Tudor,  6  Day,  829,  5  Am.  Dec.  162; 
State  V.  Porter,  68  Iowa,  19;  State  v.  Jacobs, 
17  Ohio,  143;  State  y,  Taylor,  12  Ohio  St.  180; 
Stale  V.  Ward,  17  Ohio  St.  543;  Morris  v. 
Underwood,  19  Ga.  559. 

The  ofiSce  of  chief  of  police  under  existing 
laws  is  not  only  so  imbedded  in  the  charter  as 
to  place  it  beyond  the  destructive  tendencies 
22  L.  R.  A. 


exhibited  by  the  city  council  of  1891.  but  the 
incumbent  of  such  office  is  a  state  officer,  and 
recognized  as  such  by  the  general  statutes  of 
the  state. 

Farrell  v.  Bridgeport,  45  Conn.  195;  Bvrch 
V.  Hardwicke,  80  Gratt.  24,  82  Am.  Rep.  840; 
Andrem  v.  King,  77  Me.  280. 

Samis  v.  King,  40  Conn.  309,  and  Farrell  ▼. 
Bridgeport,  supra,  have  expressly  decided  that 
the  action  of  the  council  in  attempting  to  legis- 
late out  of  office  the  chief  of  police  and  the 
whole  police  force  of  the  cXij,  by  repealing  the 
ordinance  which  provided  for  them  was  void 
in  all  respects,  as  being  in  conflict  with  both 
the  language  and  spirit  of  the  charter. 

If  the  common  council  has  the  power  to  pass 
a  valid  ordinance  of  the  description  of  the  one 
in  question,  then  the  power  of  appointment  or 
removal  of  any  officer  of  the  force  is  entirely 
in  the  hands  ^f  the  common  council. 

Its  purpose  and  effect  was  to  remove  Mr. 
Rylands  from  and  to  appoint  Mr.  Pinkerman 
to  exercise  the  powers  and  discharge  the  duties 
for  which  the  board  had  selected  Mr.  Rylands 
and  had  not  selected  Mr.  Pinkerman. 

Thus  the  common  council  would  be  enabled 
to  do  that  by  indirection  which  it  was  express- 
ly restrained  from  doing  by  the  carefully  de- 
vised provisions  of  the  charter. 

Such  a  construction  of  the  charter  must  bd 
wrong  and  the  court  will  not  adopt  it. 

Hoke  V.  Benderson,15  N.  C.  27,  25  Am.  Dec. 
677;  State  v.  St.  Louis  Police  Comrs.  88  Mo.  145; 
People  V.  Oarey,  6  Cow.  646;  People  v.  Albert- 
son,  55  N.  Y.  57;  State  y.  Brunst,  26  Wis.  414, 
7  Am.  Rep.  84;  Warner  v.  People,  2  Denio, 
283,  48  Am.  Dec.  740. 

Where  the  tenure  of  office  is  established  la 
the  constitution,  the  legislature  may  not 
abridge  the  term,  and  when  established  in  the 
charter  of  a  municipal  corporation  it  cannot  be 
abridged  by  the  common  council. 

Brevier  v.  Dam's,  9  Humph.  214, 49  Am.  Dec. 
706:  Keys  v.  Mason,  8  Sneed,  6:  State  v. 
Douglas,  26  Wis.  480.  7  Am.  Rep.  87;  Stadl&r 
V.  Detroit,  18  Mich.  846;  State  v.  Draper,  65 
Mo.  888,  27  Am.  Rep.  287;  State  v.  Tho- 
man,  10  Kan.  191;  PeopU  v.  Dubois,  28  HL 
549;  1  Dill.  Mun.  Corp.  p.  824;  Mechem,  Pub. 
Off.  §  887. 

And  where  a  method  of  removal  is  pre- 
scribed in  the  organic  law,  only  that  method 
can  be  followed. 

Lowe  V.  Com,  8  Met.  (Ky.)  287;  Brown  v. 
Qrover,  6  Bush,  1. 

The  recognition  in  the  charter  of  such  officer 
as  the  "chief  of  police,"  and  the  imposing  of 
specific  duties  upon  such  officer,  creates  the 
office  itself  in  the  most  full  and  ample  man- 
ner. 

Fant  V.  Oitlbs,  54  Miss.  412;  Brown  v.  Blake, 
46  Conn.  550;  PeopU  v.  Squires,  14  Cal.  16; 
PeopU  Y.  Bedell,  2  Hill,  198;  Mechem,  Pub. 
Off.  §  467;  F(yrd  v.  California  Harbor  Comrs. 
81  Cal.  86;  Bow  v.  Allenstown,  84  N.  H.  856< 
49  Am.  Dec.  489;  1  Dill.  Mun.   Corp.  p.  75. 

The  powers,  authority,  and  jurisdiction  con- 
stitute the  office  and  are  of  the  essence  of  it  and 
inseparable  from  it. 

Com.  V.  QambU,  62  Pa.  848,  1  Am.  Rep. 
422;  PeopU  v.  Langdon,  40  Mich.  682:  Dart- 
mouth College  Trustees  v.  Woodward,  17  U.  S.  4 
Wheat.  518,  4  L.  ed.  629;  State  v.  WiUon,  29 
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Ohio  St.  848;  Paine,  ElectioDs,  §  126;  Mechem, 
Pub.  OflE.  §§  9.  10;  Robertson  v.  8taU,  109  Ind. 
79;  Ogden  v.  Raymond,  22  Conn.  879,  48  Am. 
Dec.  429. 

The  same  reasonlDg  that  is  adopted  by  the 
courts  Id  respect  to  a  constitutional  office  that 
is  sought  to  be  abolished  or  abridged  by  legis- 
lative enactment,  applies  with  equal  force  to 
a  charier  office  that  is  sought  to  be  disturbed 
by  a  city  ordinance. 

QuineiU  v.  St,  Louis,  76  Mo.  402;  Carr  ▼. 
8t  Louis,  9  Mo.  190;  Scltott  y.  Peajie,  89  111. 
197;  State  v.  Douglas,  supra;  PlaeerviUe  v. 
Wileox,  85  Cal.  28;  Iloboken  v.  Harrison,  80 
N.  J.  L.  78;  State  v.  Brunst,  supra;  King  v. 
Hunter,  65  N.  C.  608,  6  Am.  Rep.  754;  2  Dill. 
Mun.  Corp.  p.  815;  Mechem,  Pub.  Off.  §  467; 
Warner  v.  People,  2  Denio,  280,  48  Am.  Dec. 
740;  Cooley,  Const.  Lim.  p.  285. 

The  attempted  repeal  really  means  nothing. 
The  first  two  sections  attempt  to  repeal,  and 
the  third  section  restores.  There  is  no  time 
when  the  office  of  chief  of  police  ceased  to  ex- 
ist. It  is  the  same  as  if  no  law  had  been 
passed. 

FuUerton  ▼.  Spring,  8  Wis.  667:  McMullen 
V.  Quest,  6  Tex.  275;  StaU  v.  Baldwin,  45  Conn. 
184;  Re  Welsh,  17  111.  162;  8taU  y.  tHanley,  66 
N.  C.  69,  8  Am.  Rep.  489. 

This  ordinance  which  preserves  intact  every 
power  and  duty  of  that  office,  and  merely  de- 
scribes the  incumbent  of  it  as  "captain  of 
police,"  if  it  accomplishes  the  feat  of  legislat- 
ing Rylands  out  and  Pinkerroan  in,  is  an  act 
of  the  appointing  power  which  is  exclusively 
Tested  in  the  board  of  police  commissioners, 
and  therefore  in  conflict  with  the  charter. 

United  States  v.  Bassett,  2  Story,  G.  0.  404; 
MerriamY,  Clinch,  6  Blatchf.  9;  People  v.  Hop 
kins,  65  N.  Y.  74;  P&rtlandY,  Denny,  5  Or.  160. 

Not  one  authority  can  be  producied  where  it 
is  held  that  the  appointment  of  one  to  fill  the 
unexpired  term  of  his  predecessor  operates  as 
an  appointment  for  the  full  period  of  the  term, 
upon  such  facts  as  are  presented  in  this  case. 

StaU  V.  Stonestreet,  99  Mo.  875;  StaU  v.  Bar- 
low, 108  Ind.  567;  Jones  y.  State,  112  Ind.  197; 
Baker  v.  Kirk,  88  Ind.  628;  French  v.  Ckw>an, 
79  Me.  426:  Opinion  of  the  Judges,  50  Me.  607; 
Ovinion  of  the  Judges,  61  Me.  601;  WapeUo 
County  y.  Bigham,  10  Iowa,  40,  74  Am.  Dec 
870;  Parmatery.  State,  102 Ind.  98;  Parcels, 
SiaU,  110  Ind.  128;  PeopU  y.  McClave,  99  N. 
T.  90,  Bond  v.  Wilson,  8  Ean.  229, 12  Am. 
Rep.  466 ;  Hagerty  y.  Arnold,  18  Kan.  867, 
Brodie  y.  Campbell,  17  Cal.  20;  Holden  y.  Peo- 
pU,  90  ni.  487;  Paine.  Elections,  §  192;  Smith 
V.  Halfacre,  6  How.  (Miss.)  604;  Hughes  v, 
Buckingham,  5  Smedes  &  M.  648;  Wright  y. 
Adams,  45  Tex.  140. 

While  we  contend  that  the  action  of  the 
t)oard  was  perfectly  regular  whereby  the  nomi- 
nations of  Reynolds  and  Sperrv  were  subse- 
<quently  confirmed,  yet,  even  if  a  municipal 
council — which  itself  is  a  miniature  legislature 
^-departs  from  parliamentary  usage  in  respect 
to  its  proceedings,  its  action  will  be  legal  if 
such  departure  does  not  violate  the  provisions 
of  the  charter  nor  the  general  law. 

Com.  y.  Lancaeter,  5  Watts,  155;  PeoplU  y. 
Rochester,  5  Lans.  15;  Bennett  v.  New  B^ord, 
110  Mass.  487;  1  Dili  Mun.  Corp.  p.  865;  Mc- 
Qraw  V.  Whiteon,  69  Iowa,  850;  Holt  y.  Som- 
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erville,  127  Mass.  411;  Cliandler  y.  Lawrence, 
128  Mass.  215. 

Without  regard  to  the  special  matters  con- 
tained in  the  warning,  when  once  convened, 
it  was  competent  for  the  board  to  act  upon 
any  matter  which  they  might  act  upon  at  any 
regular  meeting. 

City  Ordinances,  p.  140;  Whitney  T.  New 
Eaten,  58  Conn.  450. 

Whether  a  meeting  is  illegally  held  on  ac- 
count of  not  being  commenced  at  the  time 
named  in  the  warning,  must  depend  upon  the 
circumstances  peculiar  to  the  case  under  con- 
sideration. 

South  School  District  y.  Blakeslee,  18  Cono. 
284;  Chamberlains.  Doter,  18  Me.  466,  29  Am. 
Dec.  517. 

Even  if  a  meeting  is  irregularly  called  in  the 
case  of  a  municipal  council,  but  if  all  the  mem- 
bers are  in  fact  present  and  participate  in  the 
vote,  it  is  held  by  the  courts  that  their  acts  are 
valid. 

StcUe  y.  Sm^ith,  22  Minn.  228;  Magenau  y. 
Fremont,  9  L.  R.  A.  791, 80  Neb.  848;  State  y. 
Green,  87  Ohio  St.  284. 

The  mayor  is  clothed  with  the  power,  under 
the  city  charter,  to  give  the  casting  vote,  and 
no  restrictions  or  limitations  are  placed  upon 
the  exercise  of  that  right.  The  right  may  be 
exercised  by  him  when  the  result  shows  a  tie 
vote — whenever  that  condition  arisea— without 
regard  to  the  character  of  the  business  that  is 
being  acted  on. 

Spalding  v.  Watson,  85  Ean.  89. 

Among  those  voting  in  the  neg^ative,  on  the 
subject  of  confirming  the  nominations,  was 
David  Walsh,  as  a  member  of  said  board.  We 
deny  that  he  was  lawfully  entitled  to  cast  his 
vote  on  the  confirmation  of  his  successor,  inas- 
much as  it  related  to  a  matter  in  which  he  had 
a  substantial  interest 

The  nominations  were  therefore  confirmed 
by  a  majority  of  those  entitled  to  vote,  with- 
out the  aid  of  the  mayor's  vote. 

StockwellY.  White  Lake  Twp,  Board, ^  Mich. 
841. 

When  Reynolds  and  Speny  qualified  by  fil- 
ing their  oath  of  office,  the  right  to  exercise 
the  office  on  the  part  of  Walsh  and  Bogart, 
ipso  facto,  ceased,  and  Reynolds  and  Sperry 
became  dejure  members  of  said  board. 

State  v.  Kirk,  46  Conn.  895;  Holden  y.  Peo- 
ple, 90  111.  486;  Steinback  y.  State,  88  Ind.  488; 
StaU  y.  Fagan,  42  Conn.  82;  State y.  Harrison, 
118  Ind.  441. 

Their  claims  to  said  offices  and  their  exercise 
of  the  rights  and  privileges  were  open  and  no- 
torious and  known  and  recognized  by  the  chief 
executive  of  the  city  and  by  the  public  gener- 
ally. 

They  were,  therefore,  de  facto  commission- 
ers as  well  as  de  jure,  and  it  is  a  self -evident 
proposition  that  there  cannot  be  a  cfo  jure  offi- 
cer and  another  de  facto  officer  exercising  the 
same  office  at  the  same  time. 

Hamlin  y.  Kassafer,  15  Or.  468;  Mechem, 
Pub.  Off.  §  822;  Cohn  y.  Beal,  61  Miss.  898; 
Steinback  v.  State,  supra;  Boardman  y.  HaUi- 
day,  10  Paige,  228,  4  L.  ed.  958;  StaU  v.  At- 
lantic City,  8  L.  R.  A.  697,  52  N.  J.  L.  837; 
People  y .  Scrugham,  20  Barb.  802;  StaU  y.  Car- 
roU,  88  Conn.  467,  9  Am.  Rep.  409;  State  y. 
Lane,  16  R.  I.  626;  Everroad  y.  FUUroek  Twp. 
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49  lod.  451:  WUeox  v.  Smith,  5  Wend.  281,  31 
Am.  Dec.  213;  State  y.  Meehan,  45  N.  J.  L. 
192. 

The  non-user  of  the  office,  on  the  part  of 
Bojrart,  is  conclusive,  as  against  Sperrv. 

People  V.  HartweU,  67  Cal.  11;  People  v.  Eani- 
fan,  96  111.  420;  Paine,  Elections,  g  240;  Bex  v. 
Tate,  4  East,  840;  1  Dill.  Mun.  Corp.  §  238. 

No  business  transacted  by  a  boara,  as  such, 
is  legal  when  notice  of  the  meeting  at  which 
the  business  is  done  is  not  given  to  a  member 
thereof. 

State  V  Kirk,  eiupra;  Slate  v.  Ouiney,  26 
Minn.  813;  Middletown  v.  Berlin,  18  Conn. 
197;  mUm  v.  Waltermlle  School  Diit.  46 
Ck)nn.  407;  Martin  v.  Lemon,  26  Conn.  192; 
Perry  v.  Ih/nen,  22  Barb.  140;  Keder  v.  Frost, 
Id.  400;  PeopU  v.  Bachelor,  22  N.  Y.  184; 
Smyth  V.  Darley,  2  H.  L.  Cas.  789. 

If  the  charter  made  the  necessary  length  of 
the  term  two  years,  it  was  not  competent  for 
the  mayor,  by  the  language  of  his  nomination, 
or  for  the  board  of  aldermen  by  its  confir- 
mation of  the  nomination,  to  extend  or  abridge 
that  term,  or  to  confer  office  for  any  other  than 
the  term  prescribed  by  law. 
"  From  the  present  charter  it  is  made  apparent 
that  the  intention  of  the  lawmakers  of  the 
•tate  had  been  to  create  and  continue  in  the 
city  of  Bridgeport  a  police  board  to  consist  of 
four  members,  so  chosen  that  two  of  them 
shall  go  out  of  office  at  the  beginning  of  each 
municipal  year,  and  their  successors  then  be 
chosen.  The  alternating  feature  of  the  mem- 
bership is  made  clearly  apparent. 

Courts  preserve  the  contemplated  composi- 
tion of  such  board  by  holding  that  the  provision 
for  filling  a  vacancy  referred  to  a  vacancy  for 
an  unexpired  term. 

French  v.  Cowan,  79  Me.  435;  Opinion  of  the 
Judges,  50  Me.  608;  State  v.  Im  Parte,  28  Ind. 
248;  Baker  yr.  Kirk,  28  Ind.  523;  State  v.  Bar- 
law,  108  Ind.  667;  PeopU  v.  AfcClave,  99  N.  Y. 
88;  Eolden  v.  People,  supra;  Smith  v.  Half  acre, 
6  How.v(Miss.)  604. 

Acts  of  legislative  or  deliberative  bodies  in 
fact  done  and  done  in  compliance  with  public 
law,  are  never  invalidated,  for  the  reason  that 
there  were  irregular  parliamentary  proceedings 
in  the  course  of  their  adoption. 

Cooley,  Const.  Lim.  p.  181;  Benrutt  v.  New 
Bedford,  110  Mass.  488;  Com.  v.  Lancaster, 
5  Watts,  156;  People  v.  Rochester,  6  Lans.  15. 

Where  all  the  members  of  the  board  of  di- 
rectors of  a  private  corporation,  or  of  a  public 
board  of  council,  are  present,  a  legal  meeting 
exists,  whether  or  not  there  has  been  a  call  or 
notice. 

1  Morawetz,  Priv.  Corp.  §  581;  Ang.  &  A 
Corp.  8  495;  Green's  Bnce,  Ultra  Vires,  489. 

For  the  doctrine  as  applied  to  public  gov- 
ernment bodies,  see — 

1  Dili  Mun.  Corp.  §  288;  Magenau  v.  Fre- 
mont, 9  L.  R.  A.  791,  30  Neb.  848;  State  v. 
Smith,  22  Minn.  223;  Despatch  Line  of  Pack- 
ets  V.  Bellamy  Mfg,  Co.  12  N.  H.  205,  37  Am. 
Dec.  208. 

Baldwin*  •/.,  delivered  the  opinion  of  the 
court: 

The  plea  in  abatement  which  has  been  in- 
terposed by  the  state  goes  upon  the  ground 
that  the  further  prosecution  of  this  appeal 
22  L.  R.A. 


would  simply  invite  the  court  to  decide 
questions  that  are  no  longer  of  any  practical 
importance,  since  the  relator  is  now  in  full 
and  undisturbed  possession  of  the  office  which 
was  the  occasion  of  the  action.  It  appears, 
however,  that  he  has  recovered  such  posses- 
sion by  reason  of  the  removal  of  the  defend- 
ant from  his  office  of  captain  of  police,  and 
that  this  removal  was  made  pending  the  ap- 
peal, and  upon  charges  of  insubordination 
preferred  by  the  relator.  The  insubordina- 
tion consisted  of  acts  similar  to  those  upon 
which  the  original  quo  warranto  proceedings 
were  based,  and  the  decree  of  removal  is  also 
placed  in  part  upon  the  ground  that  the  prose- 
cution of  this  appeal,  and  of  an  action  of 
mandamus  brought  or  promoted  by  the  de- 
fendant to  reinstate  him  in  office,  interferes 
with  the  harmonious  working  of  the  police 
force. 

An  appellee  can  maintain  a  plea  in  abate- 
ment of  this  kind  only  on  the  ground  that 
the  inquiry  whether  the  judgment  appealed 
from  was  right  or  wrong  has  become  im- 
material. But  if  the  Judgment  of  ouster 
was  wron^,  to  dismiss  the  appeal,  at  the  in- 
stance of  uie  appellee,  because  the  appellant 
has  been  removed  from  office  for  prosecut- 
ing the  appeal,  and  the  appellee  reinstated, 
would  be  to  allow  the  relator  to  take  advan- 
tage, if  hot  of  his  own  wrong,  at  least  of  the 
error  of  the  court,  to  defeat  the  remedy  pro- 
vided by  law  for  the  redress  of  such  an  error. 
The  appellant  did  not  voluntarily  withdraw 
from  the  contest  over  the  office  claimed  by 
the  relator.  He  was  forced  out  of  it  by  a 
sentence  of  removal,  procured  by  the  relator, 
and  based  upon  an  assumption  of  the  va- 
lidity of  the  judgment  appealed  from,  and 
the  consequent  misconduct' of  the  appellant 
in  endeavoring  to  obtain  its  reversal.  The 
appellant's  reply  to  the  plea  in  abatement 
summarizes  the  appellee's  contention,  not  un- 
fairly, by  the  statement  that  **the  defend- 
ant, Pinkerman,  was  dismissed  on  Ry lands' 
charges  because  he  appealed  his  case  against 
Rylands  to  this  court,  and  now  Rylands  asks 
that  this  appeal  to  this  court  be  dismissed 
because  Pinkerman  has  been  dismissed  from 
office  because  he  took  the  appeal.  ^  It  is  true 
that  the  state  is,  in  form,  the  appellee,  and 
that  the  pleadings  do  not  show  that  the  state 
took  any  part  in  the  proceedings  which  have 
resulted  in  the  dismissal  of  the  appellant 
from  office.  But  in  informations  of  this  nat- 
ure the  relator  is  the  substantial  complain- 
ant, and  conducts  the  cause.  The  only  brief 
filed  in  this  case  for  the  appellee  Is  entitled 
*^ brief  for  relator,"  and  states  that  execution 
was  issued  **  in  favor  of  the  relator, "  on  the 
judgment  of  ouster  rendered  by  the  superior 
court.  The  state  has  no  interest,  except  that 
the  rightful  incumbent  of  the  office  in  con- 
troversy, if  such  an  office  exists,  should  exer- 
cise its  functions,  and  we  do  not  think  the 
acts  of  either  of  the  claimants  should  be  al- 
lowed to  prejudice  the  right  of  the  other  to 
a  final  determination  of  the  question  of  title. 
The  matter  in  difference  is  not  a  mere  bill 
of  coats  in  a  contest  over  a  position  in  a  pri- 
vate corporation,  as  in  State  v.  Tudor,  5  Day, 
329,  5  Am.  Dec.  162.  The  powers  of  one  of 
our  largest  municipal  corporasions  as  to  a 
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BUbject  vitally  affecting  its  peace  and  order 
are  tJie  subject  of  controversy,  and  in  our 
opinion  the  appellant  has  a  right  to  require 
us  to  review  a  judgment  by  an  execution  is- 
sued under  which  he  was  ousted  from  the 
exercise  of  the  functions  of  chief  of  police 
before  he  was  dismissed  from  the  office  of 
oaptain  of  police.  These  positions  are  of  a 
class  in  which  the  state,  and  the  whole  oeo- 
ple  of  the  state,  have  a  deep  and  imme<iiate 
concern.  Whoever  holds  one  of  them  holds 
it  08  a  trust  from  the  state,  resting,  not  on 
contract  with  the  city,  but  on  an  appoint- 
ment made  by  the  city  under  a  power  con- 
ferred on  it  by  the  state.  FarreU  v.  Bridge- 
part,  45  Conn.  191,  195.  We  think  the  reply 
to  the  plea  in  abatement  and  motion  to  dis- 
miss is  sufficient,  and  that  they  must  be  over- 
ruled. 

The  appeal  presents  two  main  questions, — 
that  as  to  the  validity  of  the  removal  of  the 
relator  from  the  office  of  chief  of  police  in 
June,  1891,  and  that  as  to  the  effect  of  the 
ordinance  of  September,  1891,  relating  to  the 
abolition  of  that  office,  which  went  into  ef- 
fect a  month  before  the  information  was  filed. 
The  present  charter  of  the  city  of  Bridgeport 
was  passed  in  1887.  10  Priv.  Laws,  p.  510. 
It  contains  the  following  provisions  as  to  the 
constitution  and  administration  of  the  police 
department:  "Sec.  50.  There  shall  con- 
tinue to  be  a  board  of  police  commissioners, 
of  fire  commissioners,  and  park  commission- 
ers, each  of  which  shall  consist  of  four  elect- 
ors of  said  city,  and  each  commissioner  shall 
hold  his  office  for  the  term  of  two  years,  and 
until  his  successor  is  appointed  and  qualified, 
and  on  the  expiration  of  the  terms  of  office 
of  each  of  the  present  commissioners  their 
successors  shall  be  appointed  for  the  term  of 
two  years  next  succeeding,  and  until  their 
successors  shall  be  appointed  and  qualified. 
The  mayor  of  said  city  shall,  by  and  with 
the  advice  and  consent  of  the  board  of  alder- 
men of  said  city,  appoint  the  members  of  the 
several  boards  of  police  commissioners,  of 
fire  commissioners  and  park  commissioners, 
and  the  appointment  of  the  members  of  the 
said  several  boards  of  commissioners  as  afore- 
said shall  be  made  in  such  manner  as  to  di- 
vide the  membership  of  each  of  said  boards 
equally  between  the  two  leading  political 
parties  for  the  time  being,  and  whenever  any 
vacancy  shall  occur  in  any  of  said  several 
boards  of  commissioners  it  shall  be  filled  in 
the  manner  provided  aforesaid  for  the  ap- 
pointment of  members.  The  mayor  of  said 
city,  b^  and  with  the  advice  and  consent  of 
two  thirds  of  the  members  of  the  board  of 
aldermen,  may  remove  any  member  of  either 
of  said  boards  of  commissioners  for  cause. 
The  members  of  either  of  said  boards  of  com- 
missioners now  in  office  shall  retain  their 
positions  during  the  term  for  which  they 
were  elected,  subject  to  removal  in  the  man- 
ner hereinbefore  set  forth.  The  mayor  of  the 
city  shall,  ex  officio,  be  a  member  of  said 
several  boards  of  commissioners,  but  shall 
have  no  vote  in  any  of  their  proceedings  ex- 
cept in  case  of  a  tie  vote.  He  shall  preside 
at  all  meetings  of  said  boards  at  which  he  is 
present,  and  at  all  meetings  of  said  boards 
three  members,  exclusive  of  the  mayor,  shall 
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constitute  a  quorum,  and  the  concurrence  of 
three  of  them  shall  be  necessary  for  the  trans- 
action of  business.  The  commissioners  of 
said  several  boards,  before  entering  upon  the 
discharge  of  their  duties,  shall  be  sworn  to 
a  faithful  performance  thereof.  Each  of  said 
boards  shall  appoint  a  clerk,  whose  duty  it 
shall  be  to  keep,  in  books  provided  for  that 
purpose,  true  records  of  the  doings  of  said 
boards  respectively. "  "Sec.  58.  The  police 
commissioners  of  said  cit^  of  Bridgeport 
shall  have  the  sole  power  oi:  appointment  and 
removal  of  officers  and  members  of  the  police 
department  of  said  city ;  and  it  shall  be  the 
duty  of  the  said  board  of  police  commission- 
ers to  appoint  suitable  persons  to  fill  the  of- 
fices of  said  police  department,  and  other 
suitable  persons  as  members  of  said  police 
department,  and  to  suspend,  remove  or  expel 
an^  officer  or  member  from  office  or  member- 
ship in  said  department  whenever,  in  die 
judgment  of  said  commissioners,  such  sus- 
pension, removal,  or  expulsion  shall  be  for 
the  best  interests  of  the  city ;  and  whenever 
any  person  shall  be  appointed  an  officer  or 
member  of  said  police  department,  or  when- 
ever any  officer  or  member  of  said  police  de- 
partment shall  be  suspended,  removed,  or  ex- 
pelled from  his  office  or  membership  in  said 
department,  it  shall  be  the  duty  of  the  said 
board  of  police  commissioners  to  give  a  writ- 
ten notice,  within  a  reasonable  time,  to  the 
city  clerk  of  said  city,  of  such  appointment,, 
suspension,  removal,  or  expulsion.  The  pres- 
ent police  force  of  said  city  shall  hold  their 
respective  offices,  unless  previously  sus- 
pended, removed,  or  expelled,  until  others 
are  appointed  in  their  stead ;  and  every  offi- 
cer or  member  of  said  police  department 
shall  hold  his  office  and  membership  in  said 
department  until  removed  or  expelled  by 
said  board  of  police  commissioners  for  cause, 
of  which  said  board  of  police  commissioners 
shall  be  the  sole  judges.  Nothing  contained 
in  this  section  shall  be  so  construed  as  to  pre- 
vent the  common  council  of  said  city  of 
Bridgeport  from  increasing  or  reducing  the 
members  of  the  police  force  of  said  city  or 
creating  new  offices  in  said  police  depart- 
ment-,, and  in  case  the  common  council  of 
said  city  shall  vote  to  reduce  the  police  force 
of  said  city,  the  board  of  police  commission- 
ers shall  remove  a  sufficient  number  of  the 
officers  and  members  of  said  police  force  to 
conform  to  the  vote  of  said  common  council. 
Sec.  59.  The  common  council  of  said  city 
shall  hav«  power  to  pass  an  ordinance  or  or- 
dinances relative  to  the  proper  regulation  of 
the  police  department,  and  relative  to  what- 
ever further  control  of  said  department  the 
said  common  council  may  deem  proper  to 
place  in  the  hands  of  said  board  of  police 
commissioners."  By  section  24  the  common 
council  was  also  authorized  **to  make,  alter 
and  repeal  orders  and  ordinances,  not  incon- 
sistent with  the  provisions  of  the  charter, 
which  shall  be  valid  and  operative  within 
the  limits  of  said  city,"  relative  to  a  number 
of  specified  matters,  and  among  others  "to 
the  city  police,  ...  to  the  tilling  of 
vacancies  which  may  occur  in  the  common 
council,  or  in  any  office  appertaining  to  said 
city  for  the  unexpired  term,  not  otherwise 
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provided  for  in  this  act ;"  and  to  the  duties 
of  all  officers  of  the  city  ''not  expressly  de- 
fined by  the  provisions  of  this  act. '  (General 
power  was  also  given  to  make  and  repeal  or- 
dinances **  relative  to  all  other  subjects  that 
fiball  be  deemed  necessary  and  proper  for  the 
protection  and  preservation  of  the  health, 
property,  and  lives  of  the  citizens,"  and  ''to 
constitute  and  appoint  all  necessary  and 
proper  committees  and  officers,  under  such 
names  and  appellations  as  they  may  deem 
appropriate,*'  and  to  "invest  them  with  the 
power  and  authority  necessary  and  proper  to 
carry  into  full  effect  all  the  orders  and  ordi- 
nances of  said  common  council. "  Section  62 
provides  that  bail  bonds  and  recognizances 
in  the  city  court  may  be  taken  **  by  the  chief 
of  police  or  acting  chief  of  police  of  said 
city,**  and  that  each  member  of  the  police 
department  shall  have  "power,  by  the  per- 
mission of  the  chief  of  said  de(>artment,  to 
pursue  and  arrest  with  process,  in  any  part 
of  this  state,  persons  charged  with  any  crin;- 
inal  act  committed  in  said  city."  Section 
63  provides  that  "the  chief  of  said  police 
department  shall  have  power,  subject  to  the 
control  of  the  board  of  police  commissioners 
of  said  citv,  to  suppress  all  tumults,"  enter 
houses  of  ill  fame,  and  raise  the  posse  of  the 
city  to  aid  him  in  the  exercise  of  his  author- 
ity. 

The  common  council  adopted,  before  the 
present  controversy  arose,  an  ordinance  rela- 
tive to  the  police  department.  Section  1  of 
this  ordinance  declares  that  "the  board  of 
police  commissioners  shall  have  the  general 
management  and  control  of  the  police  depart- 
ment," and  may  make  rules  for  its  govern- 
ment, consistent  with  the  laws  of  the  state 
and  ordinances  of  the  city.  Section  6  pro- 
vides that  "the  regular  police  force  of  this 
city  shall  consist  ofa  chiei  of  police,  ^captain, 
lieutenant,  first  and  second  sergeant,  and  not 
less  than  ten  nor  more  than  twenty  eight  pa- 
trolmen. "  Section  0  provides  that  "  the  chief 
of  police,  subject  to  the  control  of  the  mayor 
ana  police  commissioners,  shall  have  the  con- 
trol and  management  of  the  subordinate  offi- 
cers and  members  of  the  police  department, 
and  they  shall  obey  his  orders.  He  shall 
also  have  charge  of  the  station  houses  and  the 
custody  of  all  persons  committed  to  or  con- 
fined therein.  He  shall  also  keep  a  record 
of  the  officers  and  members  of  the  police  force 
and  of  their  doings.  He  shall  also  keep  an 
accurate  monthly  pay-roll  of  the  police  force, 
in  which  he  shall  designate  the  date  and 
period  of  service  of  each  member  of  the  force, 
and  the  several  amounts  due  them  respect- 
ively for  that  month,  and  when  payment  is 
made,  shall  take  the  receipt,  on  such  pay 
roll,  of  each  member  for  the  amount  paid 
him;  and  such  pay  roll  thus  kept  and  re- 
ceipted shall  thereupon  be  lodged  by  him 
with  the  city  auditor  to  be  kept  on  file.  In 
the  absence  of  the  chief  of  police,  or  when 
from  any  cause  he  shall  be  unable  to  act,  the 
captain  shall  take  his  place  and  perform  his 
duties,  and  in  the  absence  or  inability  to  act 
of  both  the  chief  and  captain,  the  lieutenant 
shall  discharge  the  duties  of  chief  of  police. " 
The  relator  was  duly  appointed  and  qualified 
as  chief  of  police  in  January,  1800.  In  De- 
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cember,  1890,  the  four  police  commissioners 
severally  resigned  their  positions,  and  shortly 
afterwards  the  vacancies  were  duly  filled  by 
the  appointment  of  Messrs.  Beafdsley,  Bo- 

§art.  Grant,  and  Rishor.  In  February,  1891, 
le  mayor  appointed  David  Walsh  to  fill  a 
vacancy  occasioned  by  the  death  of  Mr, 
Beardsley,  to  hold  office  for  the  unexpired} 
term.  The  form  in  which  this  appointment 
was  made  raises  anr  important  question  in  the- 
case,  the  defendant  contending  that,  though^ 
purporting  to  be  for  the  unexpired  term,  it 
was,  in  law,  by  force  of  the  charter  provis- 
ions above  quoted,  an  appointment  for  a  full 
term  of  two  years.  Underlying  this  question- 
there  is  also  obviously  another,  namely,  what 
was  the  length  of  the  term  for  which  Mr. 
Beardsley  was  originally  appointed?  If  it 
was  for  the  unexpired  portion  of  the  term  of 
his  predecessor,  Mr.  Grant,  it  terminated  inr 
April,  1891 ;  but,  if  it  was  for  a  full  term, 
of  two  years,  it  would  not  come  to  an  end 
until  December,  1892,  and  Mr.  Walsh,  even 
If  his  appointment  were  restricted  to  the  limit 
placed  upon  it  by  the  form  of  his  nomina- 
tion, would  remain  in  office  until  that  date,, 
as  would  also  the  two  others  appointed  in  De- 
cember, 1890.— Messrs.  Bogart  and  Grant, — 
while  Mr.  Rishor,  whose  nomination  was 
not  sent  in  until  January,  1891,  would  hold 
office  until  January,  1898. 

The  terms  for  which  Messrs.  Grant  and 
Spencer,  who  had  been  replaced  by  Messrs. 
BcardsK-y  and  Bogart,  were  originally  ap- 
pointed expired  in  April,  1891,  and  tlic  mayor 
then  nominated  M.  L.  Reynolds  to  succeed^ 
Mr.  Walsh,  and  E.  H.  Sperry  to  succeed  Mr. 
Bogart.  When  the  nominations  were  pre- 
sented, upon  motion  of  Mr.  Walsh,  who  was 
a  member  of  the  board  of  aldermen,  the  board 
voted  to  lay  them  upon  the  table  until  the 
last  meeting  in  March,  1892.  At  the  next 
meeting  of  the  board  the  mayor  sent  in  a 
message  disapproving  this  action,  and  a  mo- 
tion "1o  sustain  the  veto"  resulted  in  a  tie 
vote.  The  mayor  then  voted  for  the  motion, 
and  declared  it  carried.  By  the  city  charter 
(section  7)  he  is  empowered  to  "  preside  at  the- 
meetings  of  the  board  of  aldermen,  and  shall 
have  a  casting  vote  only  in  case  of  a  tie."" 
It  is  sufficient  to  remark,  with  reference  to* 
the  proceeding  last  mentioned,  that  as  tlie 
charter  only  provides  for  the  approval  or  dis- 
approval by  the  mayor  of  measures  whicli 
have  passed  both  of  the  boards  constituting, 
with  him,  the  common  council,  his  message 
of  disapproval  was  without  any  legal  effect. 
The  mayor,  who  had  power  to  convene  the 
common  council  at  any  time,  subsequently 
called  a  meeting  of  the  board  of  councilmen 
for  May  18tli,  and  a  meeting  of  the  board  of 
aldermen  at  half  past  7  o'clock  on  May  20, 
each  call  specifying  the  object  of  the  meet- 
ing as  follows:  '*For  the  purpose  of  elect- 
ing a  liquor  and  dog  agent,  also  a  public 
pound  keeper,  and  transacting  any  other  busi- 
ness proper  to  be  done  at  said  meeting. "  The 
city  ordinances  provided  that  the  common 
council,  at  special  meetings,  might  act  uporv 
any  matter  mentioned  in  the  call,  ^and  do 
any  other  business  proper  to  be  done  at  any 
regular  meeting."  By  the  charter  (section. 
7)  the  board  oF  aldermen  and  the  board  ot 
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couDcilmen  are  ''two  separate  bodies,"  hold- 
ing (section  IM)  separate  meetings.  On  May 
20,  at  half  past  7,  the  mayor  and  all  the 
«ldermen  were  at  the  city  hall,  six  of  the 
•latter,  including  Mr.  Walsh,  being  in  the 
•chamber  where  the  meeting  was  to  be  held 
and  the  rest  of  the  board,  also  numbering 
six,  being  in  an  adjoining  room  in  conference 
with  the  mayor.  Seven  aldermen  were  nec- 
essary, under  the  charter,  to  constitute  a 
-quorum,  and  the  six  who  were  in  the  alder- 
manic  chamber,  and  who  had  come  there  for 
the  purpose  of  participating  in  the  meeting, 
after  waiting  until  10  minutes  past  8  without 
being  joined  by  the  others,  agreed  to  leave 
the  hall  and  the  cit^,  in  order  to  prevent  any 
action  at  the  meeting  with  reference  to  the 
appointment  of  police  commissioners.  They 
then  drove  together  to  an  adjoining  town, 
snd  were  thereafter  in  hiding,  in  various 
parts  of  the  state,  until  noon  on  May  23. 
Five  minutes  after  they  had  left  the  city  hall, 
the  mayor  and  the  six  aldermen  who  had 
\)eeu  with  him  entered  the  aldermanic  cham- 
ber, and  the  meeting  was  called  to  order. 
The  charter  (section  7)  gave  those  present  at 
any  meeting  of  the  board,  if  less  than  a  quo- 
•rum,  power  to  require  the  mayor  to  issue  a 
warrant  to  arrest  and  bring  in  the  absent 
members.  Such  a  warrant  was  thereupon  is- 
sued, and  from  that  time  until  noon  of  May 
S3  the  mayor  and  the  six  remaining  alder- 
men, or  a  majority  of  them,  were  contin- 
uously in  or  about  the  aldermanic  ehamber 
for  the  purpose  of  keepine  the  meeting  alive. 
At  noon  on  May  22  the  six  absentees  volun- 
tarily returned  to  the  city,  and,  the  warrant 
being  read  to  them,  entered  the  chamber  with 
the  officer,  and  took  their  seats.  The  mayor 
and  the  six  other  aldermen  were  present,  and 
the  meeting  was  called  to  order.  After  some 
miscellaneous  business,  in  which  all  partic- 
ipated, the  mayor  presented  in  writing  the 
nominations  of  Messrs.  Reynolds  and  Sperry 
as  police  commissioners.  .  Objection  was 
made  to  their  presentation,  which  resulted 
in  a  tie,  whereupon  the  mayor  gave  a  cast- 
ing vote,  and  declared  them  in  order.  Votes 
confirming  the  appointments  were  then  had 
and  declared  in  the  same  manner,  by  the  cast- 
ing vote  of  the  mayor.  A  dog  and  liquor 
agent  was  then  elected,  and  a  good  deal  of 
other  business  transacted,  in  which  all  pres- 
ent took  part.  Messrs.  Reynolds  and  Sperry 
were  soon  afterwards  sworn  in  and  qualified 
as  police  commissioners,  and  Mr.  Sperry 's 
predecessor  surrendered  to  him  his  badge  of 
office,  and  made  no  further  claim  to  the  posi- 
tion. Mr.  Walsh,  however,  as  whose  suc- 
cessor Mr.  Reynolds  had  been  nominated,  re- 
fused to  recognize  him  as  such,  and  continued 
to  claim  to  be  a  police  commissioner,  per- 
forming some  of  the  acts  properly  appertain- 
ing to  that  position,  while  Mr.  Reynolds 
performed  others.  Mr.  Walsh  was  still  rec- 
ognized as  a  commissioner  by  Messrs.  Grant 
and  Risbor  and  by  the  clerk  of  the  board. 
Mr.  Reynolds  was  recognized  as  a  coramis- 
flioner  by  the  mayor  and  the  relator,  as  chief 
of  police.  Each  also  had  recognition  and 
support  from  friends  and  partisans  in  and  out 
of  the  common  council.  The  mayor  called  a 
meeting  of  the  board  of  police  commissioners 
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for  organization  on  May  30,  1891,  at  the  city 
hall,  on  notice  to  Messrs.  Grant,  Rishor, 
Reynolds,  and  Speriy,  but  it  was  attended 
only  by  himself  and  Messrs.  Reynolds  and 
Sperry.  No  business  could  be  transacted, 
under  section  50  of  the  charter,  without  the 
concurrence  of  three  commissioners.  Meet- 
inflTS  of  the  rival  board  were  held  at  the  house 
of  one  of  its  members,  on  notice  to  the  mayor 
and  Messrs.  Grant,  Rislior,  Walsh,  and  Bo- 
g&Ttf  at  which  Messrs.  Grant,  Rishor,  and 
Walsh  attended,  with  the  clerk,  and  busi- 
ness was  transacted.  At  one  of  these  meet- 
ings held  on  June  11.  1891,  a  vote  was  passed 
purporting  to  remove  the  relator,  for  cause, 
from  the  office  of  chief  of  police.  He  had 
been  summoned  to  appear  and  answer  the 
charges  against  him,  and  had  paid  no  atten- 
tion to  the  summons. 

It  is  evident  that  he  was  not  removed  from 
office,  unless  Mr.  Walsh  can  be  counted  as 
one  of  the  three  commissioners  whose  con- 
currence was  necessary.  If  his  appointment, 
in  February,  1891,  to' fill  the  unexpired  term 
of  Mr.  Beardsley,  amounted  in  law  to  an  ap- 
pointment for  a  full  term  of  two  years,  or  if 
Mr.  Beardsley '€  term  was  one  of  that  length, 
he  was  rightfully  a  member  of  the  board  in 
June.  But  we  are  of  opinion  that  complete 
effect  can  be  given  to  the  provisions  of  the 
charter  only  by  construing  it  as  confining  ap- 
pointments to  fill  vacancies  to  appointments 
for  the  residue  of  the  unexpired  term.  The 
evident  intent  of  section  50  is  to  secure  to 
the  city  at  all  times,  so  far  as  possible,  the 
services  of  commissioners,  half  of  whom  have 
had  the  benefit  of  at  least  a  year's  experience 
in  office,  and  to  divide  the  membership  of 
each  half  equally  between  the  leading  po- 
litical parties.  Parmaier  v.  State,  102  Ind. 
90,  93.  Such  a  board  had  existed  in  Bridge- 
port since  1868.  The  charter  of  that  year 
provided  for  the  election  of  two  commis- 
sioners to  serve  for  one  year,  and  two  for  two 
years,  and  for  the  annual  election  thereafter 
of  two  to  serve  for  two  years,  and  secured  a 
nonpartisan  character  to  the  boaid  by  allow- 
ing no  one  to  vote  for  more  than  two  out  of 
the  four,  and  requiring  the  election  of  dep- 
uty commissioners  to  replace  each  elected 
commissioner  in  case  of  a  vacancy.  Frcm  j 
that  time  until  the  resignation  of  the  entire  I 
board,  in  December,  1890,  its  membership 
had  been  annually  renewed  by  the  appoint- 
ment of  two  commissioners  for  a  term  of  two 
years,  each  belonging  to  a  different  political 
party  from  the  other.  Were  the  contention 
of  the  defendant  well  founded,  the  succes- 
sors of  the  four  commissioners  who  resigned 
in  December,  1890,  should  have  been,  and  in 
law  were,  appointed  each  for  a  two-years 
term,  thus  toUilly  and  forever  frustrating  the 
carefully  devisea  scheme  of  alternating  suc- 
cession which  had  been  followed  for  twenty 
years.  It  was  therefore  incumbent  upon  the 
mayor  in  April,  1891,  to  send  in  nominations 
for'  two  commissioners  to  succeed  Messrs. 
Walsh  and  Bogart.  He  did  so,  and  we  must 
next  inquire  whether  they  were  properly  con- 
firmed by  the  board  of  aldermen. 

In  our  opinion  the  meeting  of  that  board 
on  May  20  was  legally  convened,  was  called 
to  order  within  a  reasonable  time  from  the 
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hour  appointed,  and  was  legally  continued 
until  May  22.  South  School  DUU  y.  Blakes- 
Ue,  18  Conn.  227.  The  provisions  of  the 
charter  for  bringing  in  absent  members  con- 
templated such  a  contingency  as  in  fact  oc- 
curred on  that  occasion,  and  it  was  unneces- 
sary for  the  members  in  attendance  to  remain 
actually  in  their  seats  in  the  aldermanic 
chamber  during  the  hours  or  days  which 
elapsed  before  the  absentees  returned.  The 
warrant  of  arrest  issued  by  the  mayor  de- 
scribed the  hour  at  which  the  meeting  was 
originally  called  as  8  o'clock,  which  was, 
in  fact,  lialf  past  7,  but  the  error  could  mis- 
lead no  one,  and  did  not  impair  the  validity 
of  the  instrument.  It  is  immaterial  whether 
the  nominations  for  police  commissioners 
were  taken  from  the  table  at  this  meeting  in 
a  manner  pursuant  to  the  rules  of  the  board, 
or  whether  they  were  entertained  as  new  busi- 
ness. The  board  had  power  to  suspend  or 
disregard  its  rules  of  order  by  the  vote  of  a 
majority ;  and  to  vote  on  the  consideration 
of  the  nominations,  in  effect,  suspended  all 
rules  inconsistent  with  such  a  vote.  Gush- 
iuK,  Pari.  Law,  §§  794,  1478;  Bennett  y. 
New  Beciford,  llO  Mass.  488,  488;  StaU  y. 
Chapman,  44  Conn.  596 ;  Hough  y.  Bridgeport, 
57  Conn.  290.  296. 

Section  24  of  the  charter  declares  that  **  the 
mayor,  board  of  aldermen,  and  board  of  coun- 
cilmen  of  said  city  shall  constitute  and  be 
a  body  known  and  denominated  the  common 
council  of  the  city  of  Bridgeport."  Section 
7,  as  previously  Quoted,  provides  that  the 
mayor  shall  preside  at  the  meetings  of  the 
board  of  aldermen,  ^'and  shall  have  a  casting 
vote  only  in  case  of  a  tie.  **  There  is  no  lim- 
itation of  this  casting  vote  to  any  particular 
kind  or  class  of  business.  A  tie  is  more 
likely  to  occur  upon  questions  involving 
political  considerations,  and  arises  most  often 
as  to  the  creation  of  offices  or  appointments 
to  office.  This  the  legislature  may  be  pre- 
sumed to  have  had  in  mind  when  this  section 
was  adopted,  and  we  see  no  reason  for  adopt- 
ing a  narrow  construction  of  a  provision 
f plainly  adapted  to  the  prevention  of  **dead- 
ocks,"  which  are  never  more  injurious  to 
good  government  than  when  the  result  of  a 
contest  which  keeps  an  office  vacant  that  the 
public  interests  require  to  be  filled,  or  pro- 
Jongs  an  official  term  beyond  the  period  con- 
templated by  law.  Carroll  v.  Wall,  85  Kan. 
86.  If  the  board  of  aldermen  should  be 
equally  divided  upon  the  passage  of  an  or- 
dinance recommended  by  the  mayor  in  his 
annual  message;,  it  would  not  be  doubted  that 
he  could  break  the  tie.  We  perceive  no 
greater  reason  for  refusing  him  a  casting  vote 
when  he  has  proposed,  not  a  measure  of  leg 
islation,  but  a  candidate  for  office. 

The  tie  was  created  by  the  vote  of  AM. 
Walsh,  which  was  cast  against  the  confirma- 
tion of  Mr.  Reynolds  as  his  successor  in  the 
office  of  police  commissioner.  By  the  rules 
of  order  of  the  board  of  aldermen,  all  differ- 
ences of  opinion  in  regard  to  modes  of  pro- 
ceeding, not  otherwise  provided  for,  were  to 
be  "governed  by  parliamentary  practice,  as 
eet  forth  in  Cushing*s  Law  and  Practice  of 
Legislative  Assemblies."  In  that  work  it  is 
stated  (sections  1784,  1789.  1844)  to  be  the 
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common  parliamentary  rule  that  no  member 
of  a  legislative  assembly  shall  vote  on  any 
Question  involving  his  own  character  or  con- 
duct, his  right  as  a  member,  or  his  pecuniary 
interest;  but  that  an  interest  of  the  latter 
description  only  exists  when  it  is  immediate,, 
particular,  and  distinct  from  the  public  in- 
i  terest ;  and  that  (section  1887)  the  receptiom 
of  such  a  vote  after  the  declaration  of  the- 
result  by  the  presiding  officer  can  only  be- 
remedied  by  formal  action  of  the  house  iin 
passing  a  motion  for  its  disallowance.  The- 
right  of  a  member  of  a  legislative  body  to* 
vote  on  a  question  involving  his  right  to  the 
seat  he  holds  in  it  is  a  very  different  one  from 
that  which  arises  on  a  question  as  to  his  ten- 
ure of  some  other  office.  This  distinction 
was  strongly  emphasized  in  the  discus.sion8 
arising  upon  a  motion  made  in  the  senate  of 
the  United  States,  in  1866,  to  disallow  Sen- 
ator Stockton's  vote  upon  a  resolution  declar- 
ing him  entitled  to  retain  his  seat.  Senator 
Foster,  then  the  president  of  the  senate,  & 
distinguished  parliamentarian,  and  after- 
wards a  member  of  this  court,  took  the  ground 
that  the  chair  had  no  power  to  exclude  the 
vote,  but  that  the  senate  could.  During  the 
debate,  Senator  Sherman,  of  Ohio,  while  ad- 
vocating the  motion,  in  view  of  Mr.  Stock- 
ton's peculiar  relation  to  ^he  subject  of  the 
resolution  for  which  he  had  voted,  stated  that 
he  had  himself,  on  one  occasion,  as  a  repre- 
sentative, determined  that  should  his  vote,  aa 
such,  be  necessary  to  secure  his  own  election 
to  another  position,  for  which  he  had  been 
placed  in  nomination,  his  duty  to  his  con- 
stituents would  require  him  to  give  it;  and 
similar  views  were  expressed  oy  Senatora^ 
Trumbull,  of  Illinois,  and  Keverdy  Johnson, 
of  Maryland.  Cong.  Globe,  Ist  Sess.  89tb. 
Cong.  1602,  1636.  1648,  1647;  PhiUips  v. 
Eyre,  L.  R.  4  Q.  B.  225,  285.  It  is  our  opin- 
ion that  Aid.  Walsh  had  the  Tigbt  to  vote- 
a^ainst  the  confirmation  of  Mr.  Reynolds  aa. 
his  successor  in  the  office  of  police  commis- 
sioner, and  that,  even  had  it  been  otherwise^ 
his  vote,  when  once  given  and  counted  by 
the  mayor  in  his  declaration  of  the  result,, 
could  only  be  rejected  by  the  action  of  the 
board  of  aldermen. 

In  regard  to  the  notice  given  of  the  objects 
of  the  meeting,  it  is  enoueh  to  say  that,  with 
respect  to  such  a  body,  the  specification  of 
certain  objects  does  not  exclude  action  upon 
any  others  which  are  within  the  ranee  of  its. 

general  powers.     Whitney  v.  New  Haven,  58> 
onn.  450,  460. 

It  follows  that  Messrs.  Walsh  and  Bogart 
ceased  to  be  rightful  police  commissioners 
upon  the  qualification  of  their  successors  in 
May,  1891.  The  removal  of  the  relator  from 
office  in  June,  1891,  by  the  so-called  "  board  of 
police  commissioners,''  constituted  of  Messrs. 
Grant,  Rishor,  and  Walsh,  was  therefore  & 
nullity,  unless  Mr.  Walsh  was  a  de  facto 
commissioner.  Against  such  a  claim  the 
finding  of  the  superior  court  Is  decisive.  It 
is  that  at  no  time  between  May  21  and  Sep- 
tember 28,  1891,  did  he  have  the  reputation 
of  beine  such  a  commissioner,  nor  were  his 
acts  and  authority  as  a  pretended  commis- 
sioner generally  recognized  or  acquiesced  in,, 
nor  was  he  an  incumbent  of  that  office  un-  * 
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*der  such  apparent  circumstances  of  reputation 
<or  color  as  would  have  led  men  to  suppose 
that  he  was  a  legal  commissioner,  nor  did 
he  exercise  the  duties  of  that  office  under 
-such  circumstances  of  continuance,  reputa- 
tion, acquiescence,  or  otherwise,  as  reason- 
:ably  to  authorize  the  presumption  that  he 
was  such  a  commissioner,  or  as  were  calcu- 
lated to  induce  people,  without  inquiry,  to 
submit  to  or  invoke  his  action.  Tne  want 
of  notice  to  either  of  the  rlsrhtful  commis- 
sioners appointed  in  May,  of  the  meetings  of 
^he  pretended  board  of  commissioners,  would 
Also  be  a  fatal  objection  to  the  validity  of 
^he  sentence  of  removal,  even  had  Mr.  Walsh 
ibeen  a  de  facto  commissioner.  It  follows 
that  the  relator  continued  to  be  chief  of  police 
until  September,  1891. 

Upon  September  2Q,  1891,  an  ordinance 
was  adopted  by  the  common  council,  which 
reads  as  follows:  ''Be  it  ordained  by  the 
common  council  of  the  city  of  Bridgeport: 
Section  1.  That  the  office  of  chief  of  police 
be  and  the  same  is  hereby  abolished.  Sec. 
2.  That  section  6  of  chapter  17,  being  'An 
ordinance  relative  to  the  police  department,  * 
be  and  the  same  is  hereby  amended  by  strik- 
ing out  the  words  'chief  of  police'  in  the 
second  line  thereof.  Sec.  8.  That  section  9 
of  said  chapter  17,  bein^  '  An  ordinance  rela- 
tive to  the  police  department,'  be  and  the 
«ame  is  hereby  amended  by  adding  thereto 
the  following :  'If  at  any  time  the  office  of 
«aid  chief  of  police  be  abolished  or  ceases  to 
•exist,  then  said  captain  of  police  shall  be 
vested  with  all  the  powers  and  responsibili- 
ties, and  shall  perform  all  the  duties,  for- 
merly exercised  by  or  imposed  upon  said 
•chief  of  police  by  the  statutes  of  the  state, 
the  charter  and  ordinances  of  the  city  of 
Bridgeport,  and  the  rules  of  the  police  depart- 
ment of  said  city.'  Sec.  4.  All  ordinances 
:and  parts  thereof  now  in  force  and  inconsist- 
•ent  with  any  part  of  this  ordinance  are  hereby 
4>epealed."  it  is  obvious  that  this  ordinance 
was  inartiflcially  drawn,  but  its  general  pur- 
pose is  iinmistakable.  It  was  designed  to 
:abolish  the  office  of  chief  of  police,  to  amend 
•certain  of  the  ordinances  in  such  a  way  as  to 
secure  the  devolution  of ^ the  functions  of  the 
office  upon  the  captain  of  police,  and  to  re- 
peal all  provisions  of  the  ordinances  which 
were  inconsistent  with  the  accomplishment 
of  these  objects.  If  this  ordinance  is  to  be 
construed  as  a  mere  attempt  to  remove  the 
incumbent  of  an  office,  and  appoint  another 
to  exercise  its  functions,  it  would  be  void. 
Fk^rrell  v.  Bridgeport,  45  Conn.  191,  193.  The 
removal  of  a  chief  of  police  is,  by  section  58 
of  the  city  charter,  a  matter  within  the  sole 
jurisdiction  of  the  board  of  police  commis- 
sioners. But  we  are  not  to  presume  an  im- 
proper motive.  If  the  ordinance  can  be  sup- 
ported as  a  legitimate  exercise  by  the  common 
council  of  its  authority  to  make  and  repeal 
ordinances  with  respect  to  the  police,  and  to 
the  proper  regulation  of  the  police  depart- 
ment, it  is  our  duty  to  give  it  such  a  con- 
struction as  will  make  it  operative,  and  con- 
sistent with  the  charter.  West  School  Dist. 
of  Canton  v.  MerrilU,  12  Conn.  487.  489; 
Bartlett  v.  Kinsley,  15  Conn.  827,  881 :  Beach, 
Pub.  Corp.  §§  516,  517.  In  the  case  of  StaU 
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y.  Baldmn,  45  Conn.  184,  we  held  that  an 
act  abolishing  by  one  section  the  board  of 
county  commissioners  of  New  Haven  county, 
and  b^  the  next  section  creating  a  board  of 
commissioners  for  New  Haven  county,  with 
the  same  functions  as  those  of  the  board 
which  was  abolished,  was  self -destructive, 
and  that  there  was  never  a  moment  when  the 
office  of  county  commissioner  for  New  Haven 
county  was  not  in  continued  existence.  But 
in  the  case  before  us,  after  the  abolition  of 
an  office  comes,  not  the  creation  of  a  similar 
one,  but  the  devolution  of  its  functions,  or  of 
some  of  them,  on  the  incumbent  of  another  of- 
fice. An  ordinance,  above  quoted,  already 
existed,  which  provided  (section  9)  that 
when,  from  any  cause,  the  chief  of  police 
should  be  unable  to  act,  the  captain  ^ould 
take  his  place  and  perform  his  duties.  The 
framers  of  the  new  ordinance  were  apparently 
in  doubt  whether  that  section  would  cover  the 
case  of  the  abolition  of  the  office  of  chief  of 
police,  and  therefore  sought  to  amend  it  by 
making  an  express  provision  for  that  con- 
tingency. It  was  a  contingency  no  loneer, 
for  the  first  and  second  sections  had  completed 
the  work  of  abolition,  and  their  intent  would 
have  been  better  expressed  had  the  amend- 
ment of  section  9  thrown  the  powers  and 
duties  of  the  chief  of  police  upon  the  captain 
of  police,  not  if  the  office  of  the  latter  should 
be  abolished,  but  as  soon  as  the  ordinance 
took  effect  by  which  it  was  abolished.  That 
this  was  the  purpose  in  view  seems  to  us  ap- 
parent upon  a  comparison  of  its  different 
sections,  and  we  think  the  language  used 
justifies  and  requires  such  a  construction  aa 
will  i^ive  this  purpose  effect.  WMtloek  v. 
West,  26  Conn.  406,  414.  The  office  of  chief 
of  police  was  one  which  had  been  created  in 
1874  by  the  ordinance,  section  9  of  which 
was  thus  amended.  By  section  6  of  that  cir- 
di nance  it  was  provided  that  ''the  regular 
police  force  of  said  city  shall  consist  of  a 
chief  of  police,  captain,  lieutenant,  first  and 
second  sergeant,  and  not  less  than  ten  nor 
more  than  twenty  patrolmen."  Out  of  this 
section  the  ordinance  of  1891  struck  the  words 
''chief  of  police."  This  amendment  was  a 
return  to  tne  scheme  of  organization  for  the 
police  force  contained  in  an  earlier  ordinance 
adopted  in  1872,  in  which  the  chief  officer  of 
the  department  was  styled  ''captain  of  po- 
lice." Prior  to  1872  the  officers  of  the  de- 
partment, under  an  ordinance  adopted  in 
1869,  had  been  a  chief  of  police,  a  captain, 
and  two  sergeants.  An  office  created  by  or- 
dinance may  be  abolished  by  ordinance. 
Butler  V.  Pennsylvania,  51  U.  S.  10  How. 
402.  416,  13  L.  ed.  472,  478 ;  State  v.  Doughs, 
26  Wis.  428,  7  Am.  Rep.  87.  Neither  the 
city  charter  nor  the  general  statutes  of  the 
state  appears  to  us  to  contain  any  such  men- 
tion of  an  office  of  chief  of  police  as  to  amount 
to  a  declaration  that  an  office  by  that  name 
must  necessarily  exist  in  Bridgeport.  Gen- 
eral Statute,  §  1646,  after  providing  that  in- 
corrigible offenders,  if  released  from  the 
state's  prison  on  parol,  may  be  recommittal 
by  order  of  the  directors  of  the  prison,  makes 
it  "the  duty  of  all  chiefs  of  police  and  mar- 
shals of  cities  and  towns,  and  the  sheriffs  of 
counties,  and  of  all  police  officers  and  con- 
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stables,"  to  execute  anv  such  order.  Section 
2WS  provides  that  ''the  chief  of  police  of 
any  city"  may  license  lunk  shops  in  such 
city.  Section  8000  contains  a  similar  provis- 
Ion  as  to  licensing  pawnbrokers,  and  section 
SOOl  ^ives  power  to  examine  the  books  and 
premises  of  pawnbrokers  in  any  city  to  **  the 
chief  of  police  of  said  city  or  any  person  by 
him  designated. "  Section  8106  gives  author- 
ity to  enter  and  inspect  the  premises  of  li- 
censed liquor  dealers  to  **  the  county  commis- 
sioners, sheriff  of  the  county,  and  any  deputy 
sheriff  by  him  specially  authorized,  the  chief 
of  police  of  any  city,  or  any  policeman  by 
him  specially  authorized.  **  Section  8007  em- 
powers **  selectmen  in  towns  and  the  chief 
officer  of  police  in  cities**  to  license  itinerant 
medical  practitioners.  We  find  nothing  in 
imy  of  these  general  laws  which  requires  any 
particular  city  to  maintain  an  officer  known 
tj  the  special  designation  of  **  chief  of  po- 
lice." As  well  might  it  be  contended  tnat 
flection  1646  requires  our  cities  or  towns  to 
maintain  officers  of  police  to  be  known  as 
^marshals."  The  general  statutes  undoubt- 
edly contemplate  the  existence  of  some  one 
official  in  each  city  who  shall  be  the  head  of 
its  police  force,  or  in  the  language  of  section 
S007,  ''the  chief  officer  of  police;"  but  as  to 
'Whether  he  shall  be  called  ^  inspector, "  or  by 
any  other  name,  is  left  to  be  determined  by 
the  municipal  charter  or  ordinances  under 
"Which  the  office  may  be  created.  Opiniafi  of 
the  Justices,  117  Mass.  608.  The  reference  to 
^the  chief  of  police"  and  "the  chief  of  said 
police  department"  in  sections  62  and  68  of 
the  Bridgeport  charter,  already  mentioned, 


seems  to  us  to  impose  no  obligation  on  the 
common  council  to  adopt  either  of  these  terms 
for  the  title  of  the  chief  officer  of  police. 
The  state  has  dealt  with  his  functions,  not 
his  name.  An  ordinance  which  deprived  the 
police  department  of  any  head  would  be  con- 
traiT  to  the  intent  of  the  charter.  Had  the 
ordinance  now  in  question  abolished,  not 
only  the  office  of  chief  of  police,  but  also 
those  of  captain  and  lieutenant,  and  omitted 
to  intrust  the  powers  of  chief  to  any  other 
officer,  it  would  have  been  void.  Had  it  as- 
sumed to  remove  the  incumbent  of  the  office 
of  chief  of  police  while  leaving  the  office  it- 
self still  in  existence.  It  would  have  been 
void.  8ami$  v.  King,  40  Conn.  298,  809. 
But  whether  the  powers  and  duties  properly 
belonging  to  the  head  of  the  department 
were  by  the  ordinance,  as  adopted,  transferred 
to  the  captain  of  police  from  motives  of 
economy,  or  to  terminate  an  unseemly  and 
long-continued  wrangle  over  official  appoint- 
ments, or  to  secure  any  other  possible  end  in 
the  interests  of  good  government,  it  is  enough 
that  they  were  transferred,  and  that  such 
transfer  was  within  the  jurisdiction  of  the 
common  council. 

There  was  error  in  sustaining  the  demurrer 
to  the  fourth  paragraph  of  the  amended  plea, 
and  for  that  cause  the  judgment  appealed  from 
U  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  to  this  opinion 
respecting  the  matters  alleged  in  said  para- 
graph. 

Torrance^  Feim.  and  Robinson,  JJ.p 
concurred;  Carpenter,  /.,  dissented. 
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*  1  •   If  a  person  ▼olunteere  to  assist  the 
aerrants  of  another,  the  master  owes  him 

^fleadnotes  by  Mitohbix,  J. 


no  oontract  duty,  and  he  assumes  all  the  ordi- 
nary risks  incident  to  the  situation,  and  cannot 
recover  from  the  master  for  an  injury  caused  by 
a  defect  in  the  instrumentalities  used,  or  by  the 
mere  negligence  of  the  servants. 

8.  But  if  after  dlseoTerln^  that  such 
volunteer  has  placed  himself  in  a  posi* 
tlon  of  danger,  even  through  bis  own  neg- 
ilgence,  the  servants  fail  to  exercise  reasonable 
care  to  avert  the  danger,  the  master  will  be  lia- 
ble. 

8.   This  liability  does  not  rest  on  any 


NOTB.~^numption  by  volunteer  <tf  the  rUke  of 
service. 

It  seems  to  be  agreed  that  a  master  owes  a  vol- 
unteer no  higher  duty  than  he  owes  other  servants. 

The  volunteer  can  impose  on  the  master  no 
greater  liability  than  he  owes  to  a  servant.  Os- 
%>ome  V.  Knox  ft  L.  B.  Ck>.'68  Me.  48,  28  Am.  Bep. 
16. 

A  volunteer  stands  in  no  better  position  than 
•servants  of  the  company  with  whom  he  associates 
himself.  Mayton  v.  Texas  ft  P.  R.  Go.  88  Tex.  77, 
i61  Am.  Rep.  637. 

The  rule  that  the  master  Is  not  responsible  to  one 
servant  for  injuries  caused  by  the  negUgenoe  of  a 
fellow  servant  applies  in  the  case  of  a  volunteer 
««isting  the  servants.  Degg  v.  Midland  B.  Go.  1 
Hurlst.  ft  N.  778, 26  L.  J.  Exch.  171,  8  Jur.  N.  8. 886; 
Potter  V.  Faulkner,  1  Best  ft  8.  800,  81 L.  J.  Q.  B.  80, 
S  Jur.  NT.  8. 268, 6  L.  T.  N.  8. 456. 10  Week.  Rep.  98. 

There  are  expressions  found  in  some  of  the  oases 
22  L.  R.  A. 


which  tend  to  place  the  volunteer  on  the  same 
level  with  the  servant  so  far  as  his  right  to  recover 
from  the  master  for  injuries  is  concerned.  But 
they  are  mere  dicta  and  the  decisions  seem  to  place 
him  on  a  level  with  a  licensee  or  a  trespasser. 

One  who  is  in  fact  a  mere  volunteer  assumes  the 
risk  of  his  action.  Church  v.  Chicago,  M.  ft  8t.  P. 
B.C0.16L.  B.  A.861,  60  Minn.  218. 

An  adult  voluoteer  has  no  right  of  action,  unless 
wantonly  injured.  Bhodes  v.  Georgia  B.  ft  Bkg. 
Co.  84  Ga.  8S0. 

One  who  enters  a  railroad  compaDy*s  property 
and  voluntarily  assists  in  its  work  does  so  at  his 
peril.  In  case  of  Injury  he  cannot  recover,  unless 
it  was  wantonly  inflicted  after  his  danger  was  dis- 
covered. The  company  is  not  required  to  use  care 
to  anticipate  and  discover  the  peril  of  such  person, 
but  only  to  use  care  after  the  peril  is  discovered. 
Kentucky  Cent.  EL  Co.  v.  Gastincau,  88  Ky.  119. 


Where,  at  the  request  of  a  l^rakema^a^|to^ 
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eontrftet  oblig^atloiit  but  on  the  general 
duty  not  to  inflioTa  wanton  or  willful  Injury  on 
another.  As  respects  this  duty,  a  volunteer  oan- 
not  occupy  a  leas  favorable  position  than  a  tres- 
passer. 

(January  5,1894.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  HenneplD  County 
overruling  a  motion  for  a  new  trial  after  ver- 
dict in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  re- 
sulting in  death  and  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  E.  Dodife»  for  appellant: 

Evarts  was  a  mere  volunteer  and  assumed  all 
the  risks  incident  to  a  skilled  brakeman  en- 
gaged in  the  performance  of  the  same  duties 
and  in  the  same  situation. 

Ohttrch  ▼.  Chicago,  M.  4t  St,P,R,  Co,  16  L. 
R.  A.  861,  50  Minn.  218. 

If  Evarts  who  volunteered  to  sever  the  coup- 
ling between  the  dump  cars  and  the  first  car  of 
•tone  had  been  possessed  of  the  knowledge  and 
skill  of  an  ordinary  brakeman  employed  to  do 
similar  work,  the  signal  of  the  conductor  to 


reverse  the  engine  would  have  been  perfectly 
proper,  both  with  reference  to  the  time  when, 
the  manner  in  which,  and  the  circumstances 
under  which  it  was  given. 

A  volunteer  can  impose  no  greater  duty  on 
the  master  than  the  master's  hired  servants, 
employed  and  authorized  to  act  in  a  similar 
capacity. 

Everhart  v.  Terre  HauU  A  I.  R,  Co.  78  Ind. 
292,  41  Am.  Rep.  567,  4  Am.  &  Eng.  R.  R. 
Cas.  699;  Neto  Orleans,  J.  &  G.  N,  R,  Co.  v. 
Harruon,  48  Miss.  112,  12  Am.  Rep.  356;  Qor 
hagany,  Boston  <fi  L.  R.  Co,  1  Allen,  187,  7» 
Am.  Dec.  724;  Redf.  Railways,  198;  AtManui 
V.  Criekett,  1  East.  106;  Osborne  v.  Knox  &  L. 
ROo.es  Me.  49,  28  Am.  Rep.  16;  Church  v. 
Chicago,  M,  db  8t.  P.  R.  Co,  supra,  and  au- 
thorities cited  therein. 

If  the  servants  of  a  railroad  company  who 
control  the  movements  of  a  train  have  notice 
of  the  presence  of  any  person,  even  a  trespass- 
er, on  or  around  such  train,  such  person  being 
in  a  place  of  danger,  the  railway  servants  are 
bound  to  use  reasonable  care  to  avert  such 
danger. 

Uepfd  V.  St,  Paui,  M.  dt  M,  R,  Co.  49  Minn. 


On  a  hi^rhway  undertook  to  brake  a  car  and  was 
injured,  the  court  said  the  injured  person  was 
given  no  better  condition  legally  than  if  he  bad 
been  a  mere  intermeddler.  The  company  owed 
him  no  duty  either  as  an  employ^,  passenger,  or 
traveler  on  a  highway  crossed  by  the  railroad. 
Bverhart  v.  Terre  Haute  &  I.  R.  Go.  78  Ind.  802, 41 
Am.  Rep.  607, 4  Am.  &  Bog.  R.  R.  Cas.  609. 

A  passenger  who,  at  the  request  of  the  conduct- 
or, goes  upon  the  top  of  the  oar  to  help  signal, 
when  there  is  no  real  necessity  for  it,  cannot  re- 
cover if  he  is  injured  because  of  so  doing.  Atchi- 
son, T.&S.  F.  R.  Ck).  V.  Lindley,  6  L.  R.  A.  640,  40 
Kan.  714. 

A  recovery  was  denied  to  a  volunteer  in  Bparks 
V.  Bast  Tennessee,  Y.  &  G.  R.  Go.,  88  Gki.  166,  but 
there  were  in  that  case  other  elements  which  may 
have  contributed  to  defeat  the  recovery,  such  as  a 
failure  to  show  negligence  on  the  part  of  the  com- 
pany and  that  the  injury  was  the  result  of  acci- 
dent. 

lAabtlity  to  minor  wAutOMr. 

Liability  of  the  master  to  a  minor  volunteer 
will  depend  on  his  discretion  and  ability  to  know 
his  danger  and  avoid  it.  Rhodes  v.  Georgia  R.  ft 
Bkg.Co.  84Ga.3S0. 

If  a  child  has  discretion  enough  to  know  the 
dangers  of  his  action  and  guard  against  it,  the  com- 
pany is  not  bound  to  anticipate  and  provide  against 
his  peril  in  attempting  to  couple  a  train  of  cars. 
Kentucky  Cent.  R.  Ck).  v.  Gastineau,  88  Ky.  119. 

A  boy  who,  having  attempted  to  steal  a  ride  on 
a  freight  train,  was  discovered  by  a  brakeman  and 
oompelled  to  assist  in  working  the  train,  cannot 
recover  if  he  is  sent  by  the  brakeman  to  readjust 
lumber  which  has  become  loose,  during  the  per- 
formance of  which  he  Is  injured  by  reason  of  his 
position  and  employment.  Sherman  v.  Hannibal 
ft  St.  J.  EL  Ck>.  72  Mo.  as,  87  Am.  Rep.  428, 4  Am.  ft 
Bog.  R.  R.  Cas.  589. 

Where  a  t>oy  was  killed  while  attempting  to 
assist  a  flreman  in  getting  water  for  an  engine, 
the  court  said  the  boy  was  voluntarily  where  he 
had  no  ri^rht  to  be  and  that  he  bad  no  right  to 
claim  protection,  and  bis  parents  were  not  permit- 
ted to  recover  from  the  company  for  his  death, 
although  the  flreman  requested  the  boy  to  perform 
the  service.  Flower  v.  Pennsylvania  R.  Qo,  90  Pa. 
210, 8  Am.  Rep.  25L 
^2  L.  R.  A. 


In  New  Orleans,  J.  ft  G.  N.  R.  Ck).  v.  Harrison* 
48  Miss.  112, 12  Am.  Rep.  866,  a  boy  flfteen  years  old 
went  between  moving  cars  for  the  purpose  of 
coupling  them  claiming  that  he  was  compelled  to 
do  so  by  threats'  of  the  conductor.  The  court  held 
that  if  he  acted  in  obedience  to  threats,  the  con- 
ductor was  acting  outside  the  scope  of  his  author- 
ity and  the  company  was  not  liable  for  injuries 
received  by  the  boy,  and  that  if  he  acted  voluntar- 
ily he  was  guilty  of  extraordinary  rashness  and 
folly  which  directly  contributed  to  the  injury  and 
barred  recovery. 

AMsUtina  by  request  of  one  in  awlOiority, 

The  question  of  liability  frequently  turns  upon 
the  authority  of  the  servaiSt  to  employ  assistance, 
and  recoveries;have  been  permitted  because  such 
authority  was  found  to  exist  and  to  have  been  ex- 
ercised in  the  particular  cause.  Georgia  Pac.  R. 
Ck).  V.  Propst,  88  Ala.  618. 

If  the  assistance  is  with  the  permission  of  one 
who  has  the  authority  to  employ  help,  the  one  ren- 
dering it  acquires  the  rights  of  an  employ^.  Oen- 
tral  Trust  Co.  v.  Texas  ft  St.  L.  R.  Co.  82  Fed.  Rep. 
44B. 

If  one  volunteers  to  perform  work  for  a  railroad 
company  and  an  agent  with  authority  assents  to 
such  actions,  the  volunteer  will  stand  in  the  rela- 
tion of  a  servant  to  the  company  and  cannot  re- 
cover for  injuries  caused  by  the  negligence  of  fel- 
low servants.  Barstow  v.  Old  Colony  R.  Go.  148 
Mass.  686. 

One  who,  at  the  request  of  the  man  in  charge,, 
temporarily  assists  in  defendant's  work,  not  ex- 
pecting any  pay.  Is  for  the  time  a  servant  of  de- 
fendant and  entitled  to  the  same  protection  as  any 
other  servant.  Johnson  v.  Ashland  Water  Co.  71 
Wis.  658. 

In  Pennsylvania  Co.  v.  Gallaffber,  40  Ohio  St.  687* 
48  Am.  Rep.  688,  a  car  repairer  directed  his  son  to 
render  some  necessary  assistance  in  his  work  of  r»^ 
pairing  a  car.  While  he  was  so  engaged  he  was  in- 
jured by  the  negligenoe  of  another  company  using- 
the  same  track.  The  court  held  that  the  father  bad 
authority  to  require  the  assistance  and  that  the  son 
was  not  a  trespasser,  but  that  he  was  rightfully  on 
the  track  and  could  recover  for  injuries  caused  by 
defendant's  negligence. 

But  if  the  plaintiff  was  merely  a  passengo  on  % 
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But  if  such  person  has  Tolunteered  to  per- 
form tbe  duties  of  one  of  such  serrants  and 
occupies  a  position  and  situation  perfectly  safe 
as  to  one  skilled  in  the  performance  of  such 
duties,  then  such  servant  having  assumed  all 
tbe  risks  incident  to  such  service  cannot  re- 
cover if  injured  vehile  so  employed  in  its  per- 
iormance. 

Church  T.  Chicago,  M.  db  St.  P.  R.  Co, 
supra. 

Conceding  that  the  negligence  of  Evarts  in 
-volunteering  to  do  the  work  could  not  preclude 
a  recovery,  if,  -after  he  had  so  volunteered,  de- 
fendant's' servant  was  negligent  with  knowl- 
edge of  Evarts  danger,  it  was  certainly  for  the 
jury  to  say  whether,  after  the  signal  was  given, 
Svart's  conduct  in  remaining  where  he  was 
until  the  last  moment  and  then  stepping  over 
onto  the  dump  car  from  which  he  was  thrown 
off,  would  not  have  been  negligence  in  a  brake- 
man  skilled  and  possessing  knowledge  of  the 
business. 

Sherman  ▼.  Hannibal  d  8t,  J.  R.  Co.  73 
Ho.  62.  87  Am.  Hep.  423,  4  Am.  &  Ens.  R. 
R.  Cas.  589;  Neto  OrUang,  J.  A  0,  N.  R  Co.. 
^. Harrison,^  Miss.  112,  12  Am.  Rep.  856; 
Beach,  Contrib.  Neg.  §  120,  p.  847;  Wood, 
Iklast.  &  8.  §  455. 


Mei9rs.  Benton^  Roberts  ft  Brown  alsc 
for  appellant. 

Messrs.  Larrabee  ft  Gammons*  forro' 
spondent: 

If  the  servants  of  a  railway  company  who 
control  the  movements  of  a  train,  have  notice 
of  the  presence  of  any  person,  even  a  trespasser 
on  or  around  said  train,  such  person  being  in 
a  place  of  danger,  the  railway  servants  are 
bound  to  use  reasonable  care  to  avert  such 
danger. 

Bepfel  V.  8t,  Paul,  M,  d  M.  R.  Go.  49  Minn, 
268. 

We  have  failed  to  find  a  single  case  in  all  the 
books  creatine  an  exception  to  the  rule  enun- 
ciated in  the  Hep/el  Caie,  applied  by  the  court 
in  this  case. 

Beach.  Contrib.  Neg.  2d  ed.  §  54,  and  casea 
cited:  Eriekson  v.  St.  Pavl  d  D.  R.  Co.  5 
L.  R  A.  786,  41  Minn.  500. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  caused  by 
the  alleged  ne^li fence  of  the  defendant.     At , 
the  time  of  his  aeath,  the  deceased  was  in 
the  employment  of  the  defendant  as  assistant 


train,  tbe  mere  fact  that  the  oonductor  requests 
bim  to  aaslst  In  making  a  coupling  will  not  render 
blm  a  servant  entitled  to  protection  as  such.  Gieor- 
irla  Pac.  B.  Co.  v.  Propst,  86  Ala.  SOB. 

Persons  with  interest, 

A  passenger  on  a  street  railroad  who  aasistB,  at 
tbe  request  of  the  driver.  In  running  the  car  on  a 
siding,  which  is  neceisary  for  the  continuance  of 
tbe  journey,  may  recover  for  Injuries  Inflicted  by 
tbe  negligence  of  the  company^  servants.  Mcln- 
tixe  Street  B.  Oo.  v.  Bolton,  48  Ohio  St.  284. 54  Am. 
Kep.80B. 

The  employ^  of  a  shipper  who,  at  the  request  and 
with  the  consent  of  the  conductor  of  a  train,  un- 
dertakes to  couple  a  car  to  the  train  for  the  pur- 
pose of  having  It  moved  to  a  place  more  convenient 
for  loading  is  entitled  to  tbe  same  protection 
against  negligence  of  the  company's  servants  as 
though  he  was  engaged  wholly  In  his  own  business. 
Eason  v.  8.  ft  B.  T.  B.  Co.  66  Tex.  577,  57  Am.  Bep. 
606. 

If  a  person  goes  tp  a  railroad  station  for  the  pur- 
pose of  getting  his  consignment,  and  to  facilitate 
tbe  delivery  of  the  goods  assists  In  shunting  a  car, 
be  cannot  be  regarded  as  a  volunteer  within  the 
rule  which  will  prevent  his  recovering  for  Injuries 
oauaed  by  the  negligence  of  the  company's  serv- 
ants. Wright  V.  London  ft  N.  W.  B.  Co.  L.  B.  1 Q. 
B.  Biv.  262. 

In  Holmes  v.  North  Bastem  B.  Co.,  L.  B.  4  Bxch. 
254.  affirmed,  L.  B.  6  Bxch.  128,  40  L  J.  Bxch.  121,  24 
li.  T.  N.  8. 09,  a  ooDsignee  of  coal  went  to  the  de- 
fendant's station  to  assist  in  unloading  It  and  was 
injured  by  a  defect  in  the  premises  resorted  to  by 
ooDslgnees  for  that  purpose.  Tbe  question  of  vol- 
unteer was  discussed  to  some  extent,  but  the  case 
seems  to  have  been  made  to  turn  more  on  the  ques- 
tion of  whether  or  not  plaintUf  was  a  mere  licensee. 
A  recovery  was  permitted  in  that  case. 

Persons  not  volunteers. 

The  servants  of  one  who  has  contracted  to  assist 
In  tbe  prosecution  of  certain  work  cannot  be  re- 
garded as  volunteers  so  as  to  take  the  risk  of  tbe 
negligence  of  the  servants  of  the  one  carrying  on 
the  work.  Abraham  v.  Beynolds,  6  Jur.  N.  B.  58,  5 
Hurlst.  ft  N.  148,  8  Week.  Bep.  181. 

A  passerby  in  a  highway  who,  in  response  to  an 
22L.R  A. 


application  from  workmen  laying  gas  pipes  in  • 
highway,  informs  them  which  of  two  pipes  uncov- 
ered is  the  gas  main,  does  not  become  a  volunteer 
assistant  so  as  to  prevent  a  recovery  for  injuriee 
caused  by  the  negligent  manner  in  which  tbey  did 
the  work.    Cleveland  v.  Spier,  16  C.  B.  N.  S.  899. 

Where  plalntiif  was  employed  by  a  machinist  and 
defendant  came  with  a  truck  to  take  away  an  en- 
gine, falsely  representing  to  plaintiff  that  his  em- 
ployer had  agreed  to  permit  him  to  go  to  the  sta- 
tion to  help  load  the  engine  on  the  train,  and 
plaintiff  went  and  was  injured  by  the  negligence  of 
defendant's  servant,  he  was  permitted  to  recover 
on  tbe  ground  that  he  had  been  induced  to  believe 
that  he  was  still  doing  his  master's  work.  The 
question  of  voluntary  service  was  not  raised  in  the 
case,  but  it  Is  evident  that  defendant  would  hardly 
be  entitled  to  insist  that  plaintiff  was  a  volunteer. 
Kelly  V.  Johnson,  128  Mass.  680, 85  Am.  Bep.  396. 

Servant  volunteer. 

An  employ^  Toluntarily  undertaking  to  perform 
dangerous  work  outside  of  the  scope  of  his  employ- 
ment cannot  recover  for  injuries  thereby  reoeivedr 
Mellor  V.  Merchants  Mfg.  Co.  150  Mass.  862. 

A  servant  volunteering  to  render  services  more 
hazardous  than  those  for  which  he  was  employed 
cannot  recover  for  resulting  injuries.  Bradley  ▼• 
Nashville.  C.  ft  St.  L.  BaUroad.  14  Lea.  374. 

A  conductor  coupling  cars  is  a  volunteer  except 
in  case  of  pressing  emergency  and  cannot  recover 
for  injuries.  Sears  v.  Central  B.  ft  Bkg.  Co.  63  Ga. 
680. 

A  catcher  in  a  stave  factory  volunteering  to  act 
as  sawyer  cannot  recover  for  injuries  received  by 
reason  of  his  change  of  employment.  Brown  v 
Byroads,  47  Ind.  485. 

A  special  conductor  in  charge  of  certain  cars  in 
a  train  who,  at  the  request  of  the  regular  con- 
ductor, undertakes  to  uncouple  and  divide  the 
train,  takes  upon  himself  tbe  risk  of  the  act  he  un- 
dertakes to  perform;  but  if  after  he  has  performed 
it  and  reassumed  his  proper  position  relative  to  the 
train,  the  car  on  which  he  ts  standing  is  suddenly 
jerked  forward  by  tbe  negligence  of  the  engineer, 
he  may  be  entitled  to  recover  for  the  injuries  there- 
by caused  to  him.  Cumberland  Valley^  Co.  v. 
Myers,  55  Pa.  288. 
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limekeeper,  his  duties  being  to  keep  an  ac- 
count 01  the  time  of  men  at  work  upon,  and 
to  make  measurements  of  materials  used  in 
construction  work.  It  was  no  part  of  his 
duty  to  assist  in  the  operation  of  trains,  nor 
bad  any  conductor  of  a  train  authority  to 
direct  or  employ  him  to  assist  in  any  such 
work.  Neither  had  he  any  experience,  as 
brakeman  or  otherwise,  in  the  operation  of 
trains.  On  the  day  of  the  accident  he  was 
sent  by  his  superior  officer  from  the  office  to 
a  yard  about  a  mile  distant,  with  an  order 
to  the  conductor  of  a  construction  train  to 
brin|2:  certain  carloads  of  stone  to  a  place 
where  construction  work  was  going  on. 
Having  delivered  this  message,  he  boarded 
the  construction  train  for  the  purpose  of  rid- 
ing back  to  the  office.  The  train  consisted 
of  thirty-five  cars,  six  flat  cars  loaded  with 
«tOQe,  and  twenty-nine  empty  dump  cars. 
The  train  was  moving  easterly,  and  was 
jnade  up  as  follows:  At  the  west  end  was 
the  engine,  with  the  pilot  facing  east ;  then 
came  the  dump  cars,  and  then  the  six  cars 
loaded  with  stone ;  the  engixfe  facing  the  cars 
•  and  pushing  them,  the  stone  being  on  the 
front  end  of  the  train  as  it  moved  east.  The 
deceased  was  riding  on  the  rear  car  of  stone 
next  to  the  dump  cars.  When  the  train  ap- 
proached the  destination  of  the  stone,  the 
conductor  in  charge  desired  to  put  the  six 
cars  of  stone  upon  one  track,  and  the  twenty- 
nine  dump  cars  upon  another  parallel  track, 
without  bringing  any  portion  of  the  train  to 
ft  full  stop.  This  was  to  be  done  after  the 
cars  had  attained  a  sufficient  rate  of  speed, 
by  uncoupling  the  stone  cars,  and  then  re- 
versing the  engine,  which  would  check  the 
■peed  of  the  dump  cars,  while  the  stone  cars 
would  continue  at  the  previous  rate  of  speed, 
and  pass  the  switch,  onto  the  desired  track, 
before  the  dump  cars  reached  it.  To  accom- 
plish this,  the  conductor  signaled  the  en- 
gineer to  "kick"  the  train,  in  obedience  to 
which  the  latter  pushed  the  train  rapidly 
ahead  at  the  rate  of  from  seven  to  ten  miles 
an  hour.  Immediately  upon  giving  this 
order  to  the  engineer,  the  conductor,  as  the 
Jury  found,  ordered  Evarts  to  pull  the  pin 
oetween  the  stone  cars  and  the  dump  cars, 
and,  in  obedience  to  this  order,  Evarts 
stepped  down  between  the  stone  car  and  the 
dump  car  next  to  it,  and  stooped  down  and 
pulled  the  pin.  While  the  evidence  is  not 
entirely  conclusive  on  the  point,  yet  it  would 
«eem  that  Evarts,  while  pulling  the  pin  in 
this  stooping  position,  stood  with  one  foot 
on  each  car.  Meanwhile,  the  conductor  had 
signaled  the  engineer  to  reverse  his  engine. 
The  engineer  promptly  obeyed.  This,  of 
course,  suddenly  checked  the  speed  of  the 
dump  cars  with  a  jerk,  as  the  slack  between 
them  was  taken  up.  This  ierk  occurred 
while  Evarts,  still  partially  in  a  stooping 
position,  was  in  the  act  of  straightening 
nimself  up,  holding  the  pin  in  one  hand. 
The  consequence  was  that  he  was  thrown  upon 
ihe  ground,  and  run  over  by  the  cars  and 
killed.  The  evidence  is  not  very  clear 
^whether  at  this  time  Evarts  still  had  one  foot 
on  each  car,  or,  while  in  the  act  of  straight- 
oning  himself  up,  he  had  placed  both  feet 
on  the  end  of  the  dump  car.  The  defendant 
92  L.  R.  A. 


claims  that  the  evidence  shows  that  the  lat- 
ter was  the  fact.  As  we  view  the  case,  the 
question  is  not  one  of  importance ;  but  we 
think  the  jury  would  have  been  at  least  jus- 
tified bv  the  evidence  in  finding  that,  so  sud- 
denly aid  the  whole  thing  occur,  Evarts  was 
still  substantially  in  the  same  position  when 
thrown  from  the  cars  as  when  the  conductor 
signaled  the  engineer  to  reverse  his  engine. 
The  evidence  was  also  ample  to  justify  the 
jury  in  finding  that  the  conductor  knew 
Evarts'  position  when  he  gave  the  signal  to 
reverse.  In  any  event  there  is  ho  assignment 
of  error  that  raises  the  question  of  its  suf- 
ficiency. 

The  negligence  charged  against  defendant 
is  the  act  of  the  conductor  in  signaling  the 
engineer  to  reverse  the  engine  when,  as  is 
claimed,  he  either  knew,  or  ought  to  have 
known,  that  the  result  would  be  to  endanger 
the  life  of  Evarts.  The  theory  of  the  law, 
and  doubtless  the  correct  one,  upon  which 
the  case  was  submitted  to  the  jury,  was  that, 
as  to  the  acts  he  was  then  performing,  Evarts 
Was  a  mere  volunteer,  and  that  the  defend- 
ant owed  him  no  contractual  duty  as  master. 
The  learned  trial  jud^e,  over  and  over  again, 
in  the  most  explicit  manner,  instructed 
the  jury  that  plaintiff  could  not  recover 
unless  the  conductor,  at  the  time  he  gave 
the  signal  to  reverse  the  engine,  knew,  or 
in  the  exercise  of  ordinary  care  ought  to 
have  known,  that  the  giving  of  the  signal 
"would  result  in  Jerking  Evarts  from  the 
train;"  ** would  necessarily  produce  injury 
to  Evarts;"  "would  result  in  injury  to 
Evarts.  **  This  was  but  another  way  of  say- 
ing that  plaintiff  could  not  recover  unless, 
with  knowledge  that  Evarts  was  in  a  dan- 
gerous position,  the  conductor,  who  con- 
trolled the  movements  of  the  cars,  failed  to 
exercise  reasonable  care  to  avert  the  danger. 
This  is  the  law,  even  as  to  trespassers. 
Hepfd  V.  St.  Paul,  M,  db  M.  R  Oo.  49  Minn. 
363.  This  duty  rests  on  no  contract  obliga- 
tion, but  upon  the  bare  obligation,  founded 
upon  the  dictates  of  common  humanity,  to 
avoid  inflicting  a  willful  or  wanton  injury 
on  another.  Had  Evarts  been  a  mere  tres- 
passer, and  the  conductor  had  seen  him  in 
such  a  position  of  danger,  it  would  have  been 
the  duty  of  the  conductor  to  exercise  reason- 
able care  to  avert  it,  and,  if  he  failed  to  do 
so,  the  defendant  would  have  been  liable. 
We  fail  to  see  why  a  volunteer  should  have 
any  less  rights  than  a  mere  trespasser.  Be- 
cause a  man  is  a  trespasser  or  a  volunteer,  he 
is  not  therefore  an  outlaw,  so  as  to  permit 
others  to  willfully  or  recklessly  do  him  an 
injury.  It  is  no  doubt  the  law,  as  repeatedly 
held,  that,  if  a  person  volunteers  to  assist  the 
servant  of  another,  the  master,  as  such,  owes 
him  no  duty ;  chat  he  assumes  all  the  ordi  - 
nary  risks  incident  to  the  situation ;  and  that 
he  cannot  recover  from  the  master  for  an  in- 
jury caused  by  a  defect  in  the  instrument- 
alities used,  or  by  the  mere  negligence  of 
the  servants.  Ohurch  v.  Chicago,  Jf .  di  St. 
P,  R.  Go.  50  Minn.  218,  16  L.  R.  A.  861. 

But  it  seems  to  us  that  this  is  not  incon- 
sistent with  the  further  proposition  that  if. 
after  discovering  such  volunteer  has  placed 
himself  in  a  position  of  danger,  even  thiouglfc 
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tiis  own  negligence  the  aeryants  fail  to  ezer- 
-else  reasonable  care  to  avert  the  danger,  the 
master  will  be  liable.  Such  must  be  the  law 
unless,  as  alreadj  suggested,  a  volunteer  oc- 
cupies a  less  favorable  position  than  a  tres- 
passer. There  is  nothing  in  the  Church  Com 
inconsistent  with  this;  and,  while  we  have 
found  no  case  precisely  in  point,  there  is 
nothing  inconsistent  with  it  In  any  of  the 
•cases  cited  by  counsel.  It  is  sometimes  given 
418  a  reason  why  a  master  is  not  liable  to  a 
volunteer  for  the  negligence  of  a  servant  that 
41  servant  cannot,  by  his  officious  conduct, 
impose  a  greater  duty  on  the  master  than 
that  which  the  latter  owes  his  servant,  and 
that  a  master  is  not  liable  to  a  servant  for 
the  negligence  of  a  fellow  servant.  If  there 
is  an vthing  in  this  **  fellow- servant"  doctrine 
that  has  any  bearing  on  the  question.  It  is  at 
least  inapplicable  in  this  state  as  to  railway 
companies. 

It  strikes  us  that  the  very  ingenious  argu- 
ment of  counsel  for  the  defendant  is  all  based 
on  one  radical  fallacy,  to  wit,  that  in  all 
respects,  and  for  all  purposes,  Evarts  is  to  be 
considered  as  a  skilled  and  experienced  brake- 
man,  and  therefore,  if  he  dia  or  failed  to  do 
anything  which  an  experienced  brakeman,  in 
the  exercise  of  reasonable  care,  would  have 
done  or  omitted  to  do,  he  was  guilty  of  neg- 
ligence which  would  prevent  a  recovery; 
also,  that  if  the  conductor  of  the  train  did 
nothing  that  would  have  been  negligent  had 
Evarts  been  an  experienced  brakeman,  tiien 
he  was  not  guilty  of  any  negligence  in  this 
instance.  To  the  first  part  of  this  proposition 
it  is  sufficient  answer  that  the  question  of 
Evarts*  negligence  up  to  the  time  the  con- 
ductor gave  the  signal  to  reverse  the  engine 
was  wholly  immaterial  under  the  theory 
upon  which  the  case  was  submitted  to  the 
jury,  to  wit,  that  a  recovery  could  only  be 
iiad  in  case  the  conductor,  when  he  gave  the 
signal,  knew,  or  in  the  exercise  of  ordinary 
care  had  reason  to  believe,  that  Evarts  would 
be  imperiled  thereby.  The  court  correctly 
instructed  the  jury  that  "although  it  may  be 
deemed  an  act  of  negligence  on  the  part  of 
Evarts  to  have  gone  there  and  performed  this 
duty  as  a  volunteer,  because  dangerous  to  any 
man  unaccustomed  to  perform  it,  .  .  . 
^et  if,  after  he  assumed  to  do  that  act,  even 
though  he  was  negligent,  and  the  conductor, 
4IS  a  matter  of  fact,  saw  him  in  that  perilous 
position,  and  gave  the  order  knowing  that  the 
effect  of  the  order  would  be  to  throw  him 
from  the  car,  then  his  negligence  would  not 

firevent  a  recovery. "  To  the  matter  of  neg- 
igence  on  the  part  of  Evarts  after  the  con- 
ductor signaled  the  engineer  we  will  refer 
hereafter.  The  second  branch  of  the  proposi- 
iion,  viz.,  that  the  conductor  was  not  neg- 
ligent if  he  did  nothing  but  what  would  have 
been  proper  had  Evarts  been  an  experienced 
brakeman,  is  clearly  incorrect.  If  he  knew, 
as  he  did,  that  Evarts  was  inexperienced,  and 
for  that  reason  in  greater  peril,  it  was  the 
conductor's  duty  to  regulate  his  conduct 
with  reference  to  that  fact.  A  position  might 
be  perilous  to  a  young  boy  that  would  not  be 
«o  to  a  mature  man  ;  and  for  the  same  reason 
the  conductor  should  reasonably  have  antici- 
pated danger  to  an  inexperienced  man  like 
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Evarts,  when  he  might  not  have  done  so  in 
the  case  of  an  experienced  brakeman. 

The  court  after  charging  the  jury,  as  al- 
ready stated,  that,  even  if  Evarts  was  neg- 
ligent on  account  of  his  inexperience  in  at- 
tempting to  perform  so  dangerous  an  act,  this 
would  not  prevent  a  recovery  if,  as  a  matter 
of  fact,  the  conductor  saw  him  in  a  perilous 
position,  and  gave  the  order  knowing  that  the 
effect  of  it  would  be  to  throw  him^from  the 
car,  added :  ^'This,  then,  is  the  exception  to 
the  rule  that  the  plaintiff  cannot  recover 
where  he  is  guilty  of  contributory  negli- 
gence ;  and  I  think  I  may  say  to  you  there  is 
no  evidence  of  contributory  negligence  in 
this  case  which  you  need  consider."  This 
forms  the  subject  of  the  fourth  assignment 
of  error. 

It  is  undoubtedly  true  that  the  action  of  the 
conductor  is  to  be  ludged  by-  the  facts  exist- 
ing and  known  to  him  when  he  signaled  the 
engineer,  for  he  was  not  required  to  antici- 
pate any  subsequent  and  independent  act  of 
negligence  on  the  part  of  Evarts.  But  it 
seems  to  us  quite  clear,  from  a  perusal  of  the 
record,  that  the  only  negligence  on  the  part 
of  Evarts  claimed  on  the  trial  was  that  of  an 
inexperienced  man  attemptiue  to  perform  an 
act  essentially  dangerous.  This  was  evi- 
dently the  understanding  of  the  trial  court, 
and,  if  defendant  claim^  any  other  and  sub- 
sequent act  of  contributory  negligence,  the 
attention  of  the  court  ought  to  have  been 
called  to  it  specifically,  but  in  any  view  of 
the  case  we  fail  to  see  any  evidence  of  neg- 
ligence on  the  part  of  Evarts  other  than  that 
of  attemping  to  do  a  perilous  act  as  to  which 
he  was  inexperienced, — a  fact  known  to  the 
conductor  when  he  gave  the  signal. 

The  only  other  negligence  which  defendant 
claims  is  that  he  had  placed  his  feet  on  the 
end  of  the  dump  car,  when  he  ought,  after 
drawing  the  pin,  to  have  gotten  back  upon 
the  stone  car,  where  he  would  have  been  safer 
when  the  jerk  came  from  letting  out  the 
slack.  If  this  were  so,  it  is  only  what  might 
have  been  reasonably  anticipated  from  an  in- 
experienced man.  But  remembering  that  tho 
burden  of  proof  on  this  point  was  on  the  de- 
fendant, and  that  there  is  no  evidence  that 
Evarts  knew,  or  had  reason  to  suppose,  that 
the  signal  to  reverse  the  engine  would  be 
given  so  soon,  and  the  further  fact  that  the 
whole  thing  was  done  so  quickly  that  he  had 
not  yet  had  time  to  regain  an  erect  posture 
after  stooping  over  to  take  out  tlie  pin,  we 
do  not  think  that  the  jury  would  have  been 
justified  in  finding  the  specific  act  of  neg- 
ligence now  claimed,  even  if  the  question 
hs&  been  submitted  to  them. 

When  the  jury  returned  into  court  for  fur- 
ther instructions  the  judge  charged  them  that 
unless  they  could  answer  the  third  Question 
intelligently  they  ought  not  to,  ana  could 
not,  give  a  general  veraict,  because  the  whole 
case  depended  on  that  question.  The  ques- 
tion referred  to  was:  "Did  the  conductor 
know,  or  in  the  exercise  of  ordinary  care  have 
reason  to  believe,  that  Evarts  would  be  im- 
periled by  the  signal  to  reverse  the  engine?" 
it  is  contended  that  this  was  erroneous,  for 
the  reason  that  it  was  an  instruction  that  they 
could  not  render  a  verdict  for  the  defendant 
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unless  thej  could  answer  this  question.  Of 
course,  the  instruction  is  subject  to  this  ver- 
bal criticism ;  but  what  the  court  evidently 
meant  was  that  no  verdict  for  the  plaintiff 
could  be  rendered  unless  the  Jury  could  an- 


swer the  question  in  the  affirmative,   and  it 
is  impossible  that  they  could  have  understood 
the  instruction  otherwise. 
Order  afflnned. 


MISSOURI   SUPREME  COURT  (Div.   2.). 


Catharine  SPENCER  et  aL,  Respts.^ 

V. 

METROPOLITAN  STREET  R.  CO..  Appt. 
( Mo ) 

1.  Permlttinir  witneraes  to  give  an 
opinion  am  to  the  amount  of  damage 
inflicted  on  abutdoflr  property  by  the  oonstruo- 
tion  of  a  viaduct  In  a  street  Is  not  reversible 
error,  where  the  Jury  is  instructed  that  the  dam- 
age will  be  the  differenoe  in  the  value  of  the  prop- 
erty before  such  oonstruotion  and  Immediately 
afterwards. 

8.  A  street  dedicated  to  the  pabUe  ftir 
ordinargr  pnrpoeee  eannot  be  appro- 
priated for  the  construction  of  a  viaduct  wbiob 
completely  destroys  its  use  for  street  purposes, 
without  liability  for  damacres  to  abutting  owners. 

B*  In  estimating  the  benefits  which 
may  be  set  off  against  a  claim  by  the 
owner  of  lots  abutting  on  a  hi4rhway  for 
damages  resulting  from  the  constructioD  of  a 
Tiaduct  in  the  street  only  those  can  be  considered 
which  particularly  affect  the  lots  damaged,  and 
not  sucb  as  are  shared  in  common  with  other  lots 
not  damaged. 

4.  The  right  to  the  use  of  the  street  in 
front  of  abutting  lots  is  property  within  the  pro- 
tection of  a  constitutional  provision  against  tak- 
ing property  without  compensation.  ^  ) 

(Jane  27, 1888J 

CERTIFICATION  by  the  Kansas  City 
Court  of  Appeals  for  the  opinion  of  the 
Supreme  Court  of  an  appeal  from  a  judgment 
of  the  Circuit  Court  for  Jackson  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  Iniuries  to  and  depreciation 
in  value  of,  plaintiffs  real  estate  by  reason  of 
the  erection  by  defendants  of  a  viaduct  in  the 
street  in  front  of  the  property.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mesin.  Pratt,  Ferry  A  Hegerman,  for 
appllant: 

It  is  reversible  error  to  permit  the  question 
to  be  asked  calling  for  the  opinion  of  the  wit- 
ness as  to  the  amount  of  the  damage. 

Belch  V.  Mimouri  Pdc.  R.  (Jo,  18  Mo.  App. 
80;  WhiU  V.  Stoner,  18  Mo.  App.  640;  Hurt 
▼.  8t  Louie,  I.  M.  A  8.  R,  Oo.  94  Mo.  355. 

It  is  really  erroneous  to  permit  a  witness  to 
answer  as  to  what  caused  the  damage  or 
whether  the  property  is  benefited. 

Mvffy.  Wabaeh,  l3t.  L.  db  P.  R.  Co,  22  Mo. 
App.  584;  Dahell  v.  Davenport,  12  Iowa,  487; 
Church  V.  Milwaukee,  81  Wis.  512. 


The  true  measure  of  damages  was  the  dif- 
ference in  the  market  value. 

Taylor  v.  Kaneaa  Cittf  Cable  R,  Co.  38  Mo. 
App.  668;  Chouteau  v.  St.  Louis,  8  Mo.  App. 
48;  Montgomery  v.  Towneend,  80  Ala.  489; 
Chicago  v.  Tavlor,  125  U.  8. 161. 81  L.  ed.  638^ 
and  cases  cited  in  next  subdivision. 

If  the  true  measure  of  damages  be  the  differ- 
ence in  the  market  value,  benefits,  whether 
general  or  special,  must  be  consideied. 

Taylor  v.  Kansas  City  Cable  R.  Co.  supra," 
Atlanta"?.  Oreen,  67 Qa.  886;  Mooter,  Atlanta, 
70  Ga.  611;  Meyer  v.  Burlington,  52  Iowa, 
560;  Lehigh  Valley  Coal  Co.  v.  Chicago,  2$ 
Fed.  Rep.  415;  Chattanooga  v.  Oeiler,  18  Lea, 
611;  Church  v.  MUuMukee,  81  Wis.  512; 
StoweU  V.  Milwaukee,  81  Wis.  528;  T)fson  v. 
Milwaukee,  50  Wis.  78;  Re  Brooklyn  6lev,  R, 
Co.  55  Hun,  165;  Re  Union  Elet>.  H.  Co.  80  N» 
Y.  8.  R.  164. 

This  action  is  in  reality  for  a  change  of 
grade  or  for  the  constitutional  damage. 

Dyer  v.  8t.  Louie,  11  Mo.  App.  WO;  Stiek- 
ford  V.  8t.  Louis,  7  Mo.  App.  217,  75  Mo.  309; 
Chouteau  v.  8t.  Louis,  supra. 

Without  a  statute  or  a  constitutional  pro- 
vision there  can  be  no  recovery. 

Swenson  v.  Lexington,  69  Mo.  157;  SlaUen 
y.  Des  Moines  Valley  R.  Oo.  29  Iowa,  148,  4 
Am.  Rep.  205. 

A  witness,  in  this  kind  of  a  case,  cannot 
ffive  his  opinion  as  to  the  amount  of  damages, 
but  must  confine  himself  to  the  questiou  of 
values,  leaving  the  Jury  to  determine  there- 
from, in  the  light  of  the  instructions,  whether 
such  differenoe  in  value  constituted  the  dam- 
age. 

Georgia: 

Brunswick  db  A.  R.  Oo,  y.  McLaren,  47  Ga. 
546;  Gilbert  v.  Cherry,  57  Ga.  128;  Cetitral  R. 
Co.  V.  8enn,  73  Ga.  705. 

Indiana: 

EcansviUe,  L  db  C.  8.   L.  R.  Co.  v.  Fits- 

fairick,  10  Ind.  120;  Hdgaman  v.   Moore,  84 
nd.  496;  Tost  v.  Conroy,  92  Ind,  464.  47  Am. 
Rep.  156;  Pittsburg,   C,  dt  8t.  L,   R.  Co.   v. 
Hixon,  79  Ind.  Ill;  Ohio  dt  M.  R.  Co,  v.  Nick- 
less,  71  Ind.  271. 
Iowa: 

Prosser  v.  Wapello  County,  18  Iowa,  327; 
Cannon  v.  Iowa  City,  34  Iowa,  203;  Harrison 
V.  Iowa  Midland  R.  Co.  86  Iowa,  328;  Hartley 
V.  Keokuk  db  N.  W.  R.  Co.  (Iowa)  May  23, 
1892. 

Wichita  dt  W.  R.  Co.  v.  Kuhn,  88  Kan.  675; 
Ottawa,  0.  0.  db  0.  O.  R.  Co.  v.  Adolph,  41 


NOTS.— For  the  prior  authorities  on  the  in- 
jury to  easements  of  an  abuttinir  owner  by  a 
railroad  in  the  street,  see  note  to  Egerer  v.  New 
York  Cent,  ft  H.  R.  B.  Oo.  (N.  Y.)  li  L.B.  A.  881; 
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also  Jones  v.  Erie  &  W.  T.  R.  Go.  (Pa.)  17  L.  B.  A. 
768;  Rauenstein  v.  New  York,  L.  &  W.  R.  Co.  (N.  YJ 
18  L.  R.  A.  768;  White  v.  Nortbwestorn  N.  C.  K.  01. 
C.)2eL.R.  A.  (B7. 
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Kas.  000;  Ohiengo,  K.  db  TF.  5.  Co,  ▼.  Wood- 
wvrd,  48  Ean.  599. 

LouisiaDa: 

Wilcox  ▼.  Leake,  11  La.  Ann.  178;  Bonner 
V,  Copley,  15  La.  Ann.  604. 

Michigan: 

EoweUY.  MedLer,  41  Mich.  641;  Orand  Rap- 
ids V.  Grand  Bapide  db  1.  E.  Co.  58  Mich.  642. 

Kebraska: 

Fremont,  E,  db  M.  V.  R.  Co.  v.  W/ialen,  11 
Neb.  685;  Burlington  dt  M,  R.  Co,  v.  Beebe, 
14  Neb.  468;  Burlington  A  M.  R,  Co,  ▼. 
JSeldynU,  Id.  421;  Fremont,  E,  dt  M,  V,  R,  Co, 
▼.  Marley,  25  Neb.  188;  Omaha  v,  Kramer,  25 
Neb.  489. 

New  Mexico: 

New  Mexican  E,  Co,  ▼.  Bendrieke  (N.  M.) 
Aug,  24.  1892. 

New  York: 
•  McOean  v.  Manhattan  R.  Co.  117  N.  Y.  219; 
Roberts  ▼.  New  York  Btev,  R,  Co.  13  L.  R.  A. 
499,  128  N.  Y.  455;  McOap  v.  Manhattan 
Elet.  R.  Co,  40  N.  Y.  S.  R.  668;  Delajield  v. 
Manhattan  R,  Co,  Id.  670;  Avery  v.  New  York 
Cent,  d  H.  R.  R.  Co,  121  N.  Y.  81. 

Ohio: 

Adantie  dk  Q,  W,  R.  Co,  ▼.  Campbell,  4  Ohio, 
St  588,  64  Am.  Dec.  607;  Cleveland  dk  P.  R, 
Co,  ▼.  Ball,  5  Ohio  St.  568;  Columbus,  H.  V, 
4Jt  T.  R.  Co,  T.  Gardner,  45  Ohio  St.  809. 

Rhode  Island: 

Tingley  v.  Providence,  8  R.  L  498;  Brown  t. 
Providenee  dt  8.  R.  Co.  12  R  I.  288;  1  Suth- 
erland, Damages,  794. 

If  a  witness  in  arriving  at  his  oi>inion  of  the 
damage  could  illegally  consider  in  his  own 
mind  (questions  atout  which  the  parties  were 
contesting,  manifestly  the  question  would  be 
improper.  Under  the  constitution  the  build- 
ing of  the  streetcar  line  was  a  proper  street 
use  {Ransom  ▼.  Citiuns  R,  Co,  104  Mo.  875; 
Henry  Gauss  db  8.  Mfg,  Co.  v.  St.  Louis,  K.  db 
N.W.R.  Co.V^Jj.^  K,  889,  118  Mo.  808), 
and  liability,  to  exist  in  this  case,  must  rest 
upon  the  ground  that  a  viaduct,  or  elevated 
structure  was  placed  in  the  street  thereby 
changing  the  surface. 

Sheehy  v.  Kansas  City  CabU  R,  Co,  94  Mo. 
574;  Pittsburg  Junction  R.  Co,  v,MeCuteh- 
eon,  18  W.  N.  C.  527;  Belt  Une  Street  R.  Co, 
V.  Crabtree,  2  Tex,  App.  Civ.  Cas.  579. 

The  construction  of  the  viaduct,  was  sub- 
stantially equivalent  to  a  change  of  grade,  so 
much  so  in  fact  that,  had  there  been  no  con- 
stitutional provision  there  would  have  been  a 
cause  of  action  on  a  statute  authorizing  a  re- 
covery for  change  of  grade. 

Stiekfoi'd  V.  St.  Louis,  7  Mo.  App.  217; 
Chouteau  ▼.  St.  Louis,  8  Mo.  App.  48;  l>yer  v. 
St,  Louis,  11  Mo.  App.  590. 

There  is  very  high  authority  for  saying  that 
the  benefit  was  special,  even  though  it  was 
common  to  all  abutting  property  along  the 
street.     ^ 

Allen  V.  Cttarlestown,  109  Mass.  248;  Hil- 
bourne  v.  Svifolk  County,  120  Mass.  398,  21 
Am.  Rep.  522;  Parks  v.  Hampden  County,  120 
Mass.  895;  Donovan  v.  Springfield,  125  Mass. 
871. 

The  value  inquired  about  in  this  class  of 
cases  is  the  market  value  which  has  a  well  de- 
fined meaning. 

22L.RA« 


Kansas  City,  W.  db  N.  W.  R.  Co.  v.  Fisher, 
49  Kan.  17. 

The  questions  asked  went  further  than 
merely  asking  for  the  witnesses'  opinion  as  to 
the  damaee,  and  called  for  his  opinion  as  to 
whether  defendant's  act  caused  such  damage. 

The  questions  were  improper  on  this  ground 
alone. 

DaUeU  v.  Davenport,  12  Iowa,  487;  Muff  v. 
Wadash,  St.  L,  dt  P.  R.  Co,  22  Mo.  App.  584; 
Birch  V.  Metropolitan  Kiev,  R,  Co.  15  Daly, 
458;  MeGean  v.  Manhattan  R,  Co.  117  N.  Y. 
219. 

In  the  abutter's  suit  for  damages  for  the 
building  of  an  elevated  railway  in  the  street, 
general  as  well  as  special  benefits  were  to  be 
considered. 

Bohm  V.  Metropolitan  Elet.  R,  Co.  14  L. 
R.  A.  844,  129  N.  Y.  576;  OdeU  v.  New  York 
Kiev.  R  Co,  180  N.  Y.  690;  Burkam  v.  Ohio 
dbM.RCo,  122  Ind.  844;  Parker  v.  Atchison, 
46  Ean.  14. 

On  petition  for  rehearing. 

The  present  use  is  a  strictly  street  use. 

State  V.  Corrigan  Consol.  Street  R.  Co.  85 
Mo.  268,  56  Am.  Rep.  861;  Hinchman  v.  Pa^ 
erson  Horse  R,  Co.  17  N.  J.  Eq.  75,  86  Am . 
Dec.  252;  Jersey  City  db  B.  R.  Co.  v.  Jersey 
City  db  H,  H.  R.  Co.  20  N.  J.  Eq.  69;  Booth, 
Street  Railways,  g  82,  and  cases  cited. 

While  the  doctrine  just  mentioned  has  been 
applied  to  horse  railroads,  it  applies  equally  to 
cable  roads.  If  the  structure  is  a  street  rail- 
way the  doctrine  applies,  no  matter  what  the 
motive  power  may  be. 

Briggs  ▼.  Lewiston  dt  A,  Horse  R  Co.  79  Me. 
868;  NeweU  v.  Minneapolis  L.  db  M,  R  Co.  85 
Minn.  112,  59  Am.  Rep.  808;  Taggart  v.  New- 
port Street  R,  Co,  7  L.  R.  A.  205,  16  R.  I.  668; 
Williams  v.  City  Electric  Street  R.  Co,  41  Fed. 
Rep.  556;  Halsey  v.  Rapid  Transit  Street  R. 
Co.  47  N.  J.  Eq.  m^,. Detroit  City  R.  Co.  v. 
Mills,  85  Mich.  634;  Pelton  v.  Bast  aeveland 
R  Co.  22  Ohio  L.  J.  67;  Koch  v.  North  Ate. 
R  Co,   15  L.  R.  A.  877,  75  Md.  222. 

The  construction  of  a  viaduct  has  been  re- 
peatedly held  to  be  a  change  of  grade  under 
statutes  giving  a  cause  of  action  therefor. 

Sfickf&rd  v.  St.  Louis,  7  Mo.  App.  217,  75 
Mo.  809;  Chouteau  v.  St.  Louis,  8  Mo.  App. 
48;  Dyer  v.  St.  Lotiis,  11  Mo.  App.  5«0;  Dore 
V.  Milwaukee,  42  Wis.  108;  Wilkin  v.  St.  Paul, 
88  Minn.  181. 

For  a  change  of  grade  in  the  absence  of  con- 
stitutional or  statutory  protection  there  could 
be  no  recovery. 

St.  Louis  V.  Gurno,  li  Mo.  417;  ImUr  v. 
Springfield,  55  Mo.  119,  17  Am.  Rep.  645; 
Foster  v.  St.  Louis,  71  Mo.  157;  Payne  v.  Kan- 
sas City,  St.  J.  dt  C.  B.  R.  Co.  17  L.  R.  A. 
628,  112  Mo.  6. 

Precisely  the  same  rule  is  applied  where  the 
city  changed  the  grade  by  authorizing  a  rail- 
road to  construct  its  road  above  the  surface  of 
the  street,  because  what  the  city  can  do  with- 
out damage  it  can  anthorize  others  to  likewise 
do. 

Sioenson  v.  Lexington,  69  Mo.  157;  Slaiten 
V.  Des  Moines  Valley  R.  Co.  29  Iowa,  148,  4 
Am.  Rep.  205. 

The  Constitution  of  1875  provided  that  prop- 
erty should  not  be  damaged  for  public  use 
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without  compensation.    This,  however,  is  held 
Dot  to  give  a  cause  of  action  for  every  damage. 

JtUia  Bldg.  As»o,  v.  BeU  Tdeph,  Co.  88 
Mo.  268,  57  Am.  Rep.  898;  Rude  t.  8t.  Louis, 
98  Mo.  408;  Fairehild  v.  &,  Louis,  97  Mo.  85; 
Canman  v.  8t.  Louis,  Id.  92;  Ransom  v.  (Ht- 
igens  R.  Co.  104  Mo.  375;  Glasgow  v.  8t.  Louis, 
107  Mo.  198;  Van  DeVere  v.  Kansas  City,  Id. 
83;  Chicago  v.  Union  Bldg.  Asso.  102  HI.  379. 
40  Am.  Rep.  598;  East  8l.  Louis  v.  CFtynn, 
119  111.  200,  59  Am.  Rep.  795;  Peel  v.  Atlanta, 
8  L.  R.  A.  787,  85  Qa.  138;  Pennsylvania  R. 
Co,  V.  Lippincott,  116  Pa.  472;  Pennsylvania 
R.  Co.  V.  Marehant,  119  Pa,  541;  Pennsylvania 
8.  V.  R.  Co.  V.  Walsh,  124  Pa.  544;  Lockhart 
V.  Craig  Street  R.  Co.  139  Pa.  419;  Texas  d  8. 
R,  Co.  V.  Meadows,  73  Tex.  82. 

The  true  sense  of  the  constitutional  provis- 
ion is  that  such  reasonable  and  ordinary 
changes  in  the  surface  of  the  street  as  any 
property  owner  ought  to  expect  when  dedicat- 
ing the  street  are  not  within  the  protection  of 
the  constitutional  provision. 

Julia  Bldg.  Asso.  v.  Bell  Teleph.  Co.  supra; 
Denver  v.  Vernia,  8  Colo.  399;  Rigney  v.  Chi- 
cago, 102  HI.  64;  Montgomery  v.  Townsend,  80 
.Ala.  489.  84  Ala.  478;  Columbus  dfe  W.  R.  Co. 
V.  Wiiherow,  82  Ala.  190;  Texas  dt  P.  R.  Co:  v. 
RoMdale  Street  R.  Co.  64  Tex.  80;  LocMtart  v. 
Craig  Street  R.  Co,  and  Pennsylvania  R.  Co. 
V.  Marehant,  supra;  Sterling's  App.  Ill  Pa. 
35,  56  Am.  Rep.  246. 

The  street  having  been  put  to  a  street  use, 
the  true  question  Is  whether,  in  ascertaining 
the  damages  provided  for  by  article  2,  section 
21,  of  the  Constitution  of  1875,  general  as  well 
as  special  benefits  are  to  be  considered  in  de- 
termining the  difference  in  the  market  value  of 
the  property. 

The  measure  of  damages  ia  simply  the  dif- 
ference in  market  value. 

Chicago  v.  Taylor,  125  U.  S.  161,  31  L.  ed. 
638;  ChouUau  v.  St.  Louis,  8  Mo.  App.  48; 
Taylor  v.  Kansas  City  Cable  R.  Co.  38  Mo. 
App.  668;  Atlanta  v.  Green,  67  Qa.  386;  Moore 
V.  Atlanta,  70  Ga.  611;  Meyer  v.  Burlington, 
52  Iowa.  560;  Lehigh  VaUey  Coal  Co.  v.  CJiieor 
go,  26  Fed.  Rep.  415;  Montgomery  v.  Townsend, 
80  Ala.  489;  Springer  v.  Chicago,  12  L.  R.  A. 
609,  185  III.  552;  Montgomery  v.  Maddox,  89 
Ala.  181;  Hempstead  v.  DesMoines,  52  Iowa, 
303;  Thompson  v.  Keokuk,  61  Iowa.  187. 

If  the  difference  in  market  value  is  the  meas- 
ure of  recovery  it  is  plain  that  all  advantages, 
where  special  or  general,  are  to  be  taken  into 
consideration.  So  the  authorities  with  uni- 
formity say. 

Taylor  v.  Kansas  City  Cable  R.  Co.  supra; 
Bohn  V.  Metropolitan  Elev.  R  Co.  14  L.  R.  A. 
344, 129  N.  Y.  576;  Odeli  v.  New  York  Elev. 
R.  Co.  ISO  N.  T.  690:  Atlanta  v.  Green.  Moore 
y.  Atlanta,  Lehigh  Valley  Coal  Co.  v.  Chicago, 
and  Springer  y,  Chicago,  aupra;  Chattanooga  v. 
Geiler,  13  Lea,  611;  Chure/iy,  Milwaukee,  31 
Wis.  512;  Stowell  v.  Milwaukee,  Id.  523;  Ty- 
son V.  Milwaukee,  50  Wis.  78;  Meyer  v.  Bur- 
lington, 52  Iowa,  560;  Parker  v.  Atchison,  46 
Ean.  14;  Burkam  v.  Ohio  d  M.  R.  Co.  122 
Ind.  344. 

These  cases  concisely  state  the  distinction 
between  such  a  case  as  this  and  where  prop- 
erty is  absolutely  appropriated  for  public  use, 
— as  said  in  Church  v.  Milu>aukee,  supra. 
22  L.  R  A. 


Here  there  Is  no  offsetting  of  benefits,  be- 
cause no  property  is  taken.  The  simple  ques- 
tion is  whether  genet al  benefits  are  to  be  con- 
sidered in  ascertaining  the  depreciation  id 
value.  Whatever  the  rule  may  be  in  cases* 
where  land  is  taken,  there  is  a  clear  distinc- 
tion under  the  facts  of  this  case,  and  so  nearly 
all  the  cases  show. 

Robbins  v.  Milwaukee  d  H.  R.  Co.  6  Wis. 
636;  Chapman  v.  Oshkosh  d  M.  R.  Co.  33Wis. 
629;  Church  v.  Milwaukee,  Stowell  v.  Milwau- 
kee, and  l^fson  v.  Milwaukee,  supra;  Memphis 
V.  Bolton,  9  Heisk.  508;  Cfiattanooga  v.  Geiler^ 
supra;  Pottawatomie  County  Comrs.v.  O^SuUi- 
van,  17 Ean.  58;  Parkers.  Atchison,SLiid  Taylor 
V.  Kansas  City  Cable  R.  Co.  supra;  Jones  v. 
Wills  Valley  R.  Co.  80  Ga.  43;  Savannah  v. 
Hartridge,  87  Ga.  113;  Atlanta  v.  Central  R. 
d  Bkg.  Co.  58  Ga.  120;  Atlanta  v.  Green,  and 
Moore  v.  AUanta,  supra;  St.  Louis,  J.  dS.  R, 
Co.  V.  Kirby,  104  111.  345;  McReynolds  v.  Bur- 
lington dO.R.  Co.  106  HI.  152;  Lehigh  Valey 
Coal  Co.  V.  Chicago,  and  Springer  v.  Chicago, 
supra;  Beaton  v.  Polk  County,  9  Iowa,  594; 
Meyer  V.Burlington,  and  Bohn  v.  Metropolitan. 
Elev.  R.  Co.  supra. 

Error  is  presumptively  prejudicial  and  must 
cause  a  reversal  unless  the  record  shows  be- 
yond a  doubt  that  there  could  have  been  no 
prejudice. 

Bindbeutal  v.  Street  R.  Co.  43  Mo.  App.  463; 
Clark  V.  FairUy,  30  Mo.  App.  835;  Suttie  v. 
Aloe,  39  Mo.  App.  38;  Walton  v.  Kansas  Ctty„ 
Ft.  S.  d  M.  R.  Co.  40  Mo.  App.  544;  Potter  v. 
Chicago,  R.  L  d  P.  R.  Co.  46  Iowa,  899;  Staf^ 
ford  V.  Oskaloosa,  57  Iowa,  748;  Reynolds  v. 
Keokuk,  72  Iowa.  371;  Deery  v.  Cray,  72  U.  S. 
5  Wall.  807,  18  L.  ed.  657;  Smith  v.  Shoe- 
maker, 84  U.  8.  17  Wall.  680,  21  L.  ed.  717; 
Gilmer  v.  ffigley,  110  U.  8.  47,  28  L.  ed.  62; 
Viektburg  d  M.  R.  Co.  v.  O^Brien,  119  U.  8. 
99,  30  L.  ed.  299;  Rawes  v.  Kansas  City  Stock 
Yards  Co.  103  Mo.  60;  Dayharsh  v..  Hannibal 
d  St.J.R  Co.  Id.  570;  McGowan  v.  St.  Louis. 
Ore  d  Steel  Co.  109  Mo.  518. 

To  permit  a  witness  to  give  his  opinion  as  to 
the  benefit  and  cause  thereof  stands  on  pre- 
cisely the  same  footing  as  opinion  as  to  the 
damage. 

Church  V.  Milwaukee,  81  Wis.  512. 

The  cases  show  that  reversals  have  frequent- 
ly been  had  for  the  admission  of  opinion  evi- 
dence, even  though  the  instructions  correctly 
stated  the  measure  of  recovery. 

Roberts  v.  New  York  Elev.  R.  Co.  13  L,  R. 
A.  499, 128  N.  Y.  455;  McGay  v.  Metropolitan. 
Elev.  R.Oo.HD'^.Y.  8.  R.  668;  Delafield  v. 
Manhattan  R.  Co.  Id.  670;  Atlantic  d  G.  W.  R, 
Co.  V.  Campbell,  4  Ohio  8t.  588,  64  Am.  Dec. 
607;  Cleveland  d  P.  R.  Co.  v.  BaU,  5  Ohio  8t. 
568;  Hartley  v.  Keokuk  d  N.  W,  R.  Go.  (Iowa) 
May  23,  \m2',Wiehita  dW.  R  Co.  v.  Kuhn,Z'^ 
Kan.  104;  Gutridge  v.  MissouH  Pac.  R.  Co.  94 
Mo.  468;  Eubank  v.  Edina,  88  Mo.  650. 

Messrs.  K.  M.  De  Weese  and  R.  0» 
Bog^e^ess*  for  respondents: 

8ection  21,  article  2,  Constitution  1875.  pro- 
vides that  private  property  shall  neitber  be 
taken  nor  damaged  without  just  compensa- 
tion. 

The  right  of  the  owner  of  a  lot  in  a  town  to 
the  use  of  the  adioining  street  is  as  much 
property  as  the  lot  itself. 


Digitized  by 


Google 


1883. 


Sfencbr  y  Mb'ihopolitan  Strbbt  R  Go. 


671 


Lackland  t.  North  Misiovri^B.  Co.  81  Mo. 
181;  WiUianu  v.  Natural  Bridge  Pi.  Road  Co. 
21  Mo.  680;  Cape  Girardeau  db  B.  M.  A  0. 
Road  Co.  y.  Renfroe,  68  Mo.  266;  Tate  r.  Mis- 
souri, K.  d  T.  B.  Co.  64  Mo.  149;  Stanley  r. 
Daeenport,  64  Iowa,  468;  Denver  v.  Bayer,  7 
Colo.  118;  Householder  v.  City  of  Kansas,  83 
Mo.  488,  and  tbe  IlliDois  cases  therein  cited; 
meehy  v.  Kansas  City  Cable  B.  Co.  94  Mo.  574; 
Chicago  ▼.  Taylor,  126  U.  8. 161,  81 L.  ed.  688. 
and  citations. 

The  city  of  Kansas  bad  no  power  to  destroy 
the  street  contiguous  to  plaintiffs'  property, 
and  could  not  confer  such  authority  on  the  de- 
fendant. 

Glasgow  y.  Si.  Louis,  87  Mo.  678;  Julia  Bldg. 
Asso.  y.  BeU  Teleph.  Co.  88  Mo.  268,  57  Am. 
Rep.  898;  Duhach  y.  Hannibal  d:8t.J.B.  Co.  89 
Mo.  483;  Oummings  y.  St.  Louis,  90  Mo.  259; 
HouseJidder  y .  City  of  Kansas,  and  Sheehy  y. 
Kansas  City  Cable  A  Co.  supra;  Werth  v. 
Bpringfietd,  78  Mo.  107;  Cross  v.  St.  Louis,  K. 
C.dN.B.  Q>.  77  Mo.  818. 

The  law  of  this  state  Justifies  such  opinions, 
^such  eyidenoe  as  was  giyen  by  the  witnesses. 

TaU  y.  Missouri,  K.  A  T.  R.  Co.  64  Mo.  149; 
Thomas  y.  Mallinerodt,  48  Mo.  68;  Springfield 
&  8.  B.  Co.  y.  Calkins,  90  Mo.  688;  Hosher  y. 
Kansas  City,  St.  J.  dC.  B.B  Co.m  Mo.  303; 
Lewis,  Em.  Dom.  §  486.  p.  664;  Boehester  db 
8.  B.  Co.  y.  Budlong,  10  How.  Pr.  289. 

Witnesses  were  properly  allowed  to  giye 
their  opinions  as  to  yalue  of  lots  and  damages 
thereto,  rather  than  marlcet  yalue  simply,  be- 
fore and  after  the  wrong  complained  of. 

The  only  means  of  getting  at  yalue  to  any 
extent  was  by  taking  the  opinions  of  witnesses 
who  knew  the  property;  real  estate  dealers  who 
knew  the  estimated  yalue  of  the  lots,  and  the  ef- 
fect the  destruction  of  said  street  had  thereon. 

Lund  y.  Tyngsborough,  9  Gush.  86;  Carpen- 
ter y.  Wait,  11  Cuih.  267;  Vandine  y.  Burpee, 
18  Met.  288,  46  Am.  Dec.  788;  MiUerv.  Smith, 
112  Mass.  476;  Bayley  y.  Eastern  B.  Co.  126 
Mass.  62;  Gossler  y.  Eagle  Sugar  Befinery,  103 
Mass.  881;  Moulton  y.  MeOioen,  108  Mass.  587; 
Howard  v.  Great  Western  Ins.  Co.  109  Mass. 
384;  Beec/ier  y.  Dennision,  13  Gray,  854;  Fitefi- 
burg  B.  Co.  y.  Freeman,  12  Gray,  401,  74  Am. 
Dec.  600;  Bieree  y.  Stocking,  11  Gray,  174; 
Shaw  y.  Charlettown,  2  Gray,  107;  Brady  y. 
Brady,  8  Allen,  101;  Boston  <Ss  W,  B.  Corp.  y. 
Old  Colony  db  F.  B.  B.  Co.  8  Allen,  142;  Whit- 
man y.  Boston  db  M.  B.  Co.  7  Allen,  813;  Gulf. 
C.  d  S.  F.R  Co.  y.  Neeeo  (Tex.)  March  24, 
1891;  Martin  y.  Chicago,  S.  F.  db  O.  B  Co.  47 
Mo.  App.  452:  Mills,  Em.  Dom.  g§  66-200; 
Kansas  City  y.  HiU,  80  Mo.  633;  Nemda  dbM. 

B.  Co.  y.  Be  Lissa,  103  Mo.  126;  Chicago,  S. 
F.  db  a  B.  Co.  v.  McGrew,  104  Mo.  283. 

Real  estate  once  lawfully  dedicated  or  con- 
demned to  one  public  use,  cannot  be  lawfully 
appropriated  to  another  distinct  and  inconsist- 
ent public  use. 

Belcher  Sugar  Brf.  Co.  y.  St.  Louis  Grain 
Elev.  Co.  82  Mo.  121;  Lee  v.  Tebo  db  N.  B.  Co. 
63  Mo.  178;  Hosher  y.  Kansas  City,   St.  J.  db 

C.  B.  B.  Co.  60  Mo.  303;  Conibs  y.  Smith,  78 
Mo.  82;  Chicago,  S.  F.  dbC.B  Co.  y.  MeGreto, 
supra. 

On  petition  for  rehearing. 

The  city  of  Kansas  had  no  power  to  destroy 
22L.  RA. 


the  street  contiguous  to  plaintiff's  property,  and 
could  not  confer  any  such  authority  on  the  de« 
fendant 

Glasgow  y.  St.  Louis,  87  Mo.  678;  Julia  Bldg. 
Asso.  y.  BeU  Teleph.  Co.  88  Mo.  258, 67  Am.  Rep. 
898;  Dubach  y.  Hannibal  db  St.  J.  B.  Co.  89 
Mo.  488;  Oummings  y.  St.  Louis,  90  Mo.  269; 
Householder  V.  City  of  Kansas,  88  Mo.  488;  Shee- 
hy V.  Kansas  City  Cable  B.  Co.  94  Mo.  674? 
Werth  V.  Springfield,  78  Mo.  107;  Cross  y.  St. 
Louis,  K.  C.  db  N  B.  Co.  77  Mo.  318;  Kansas 
City,  St,  J.  db  a  B.  B.  Co.  v.  St.  Joseph  Termi- 
nal B.  Co,  97 Mo.  467;  St.  Louis  Transfer  R,Co. 
V.  St.  Ijyuis Merchants B.  T.  BCo.  Ill  Mo.  6C6. 

Municipal  corporations  baye  no  power  to> 
alien  or  dispose  of  their  public  streets  for  any 
purpose  inconsistent  with  their  use  as  high-' 
ways. 

Wood.  Nufsance,  1st  ed.  §  778. 

Authority  to  occupy  a  street  whether  ob' 
tained  directly  from  the  legislature  or  from  a 
local  municipality  only  protects  the  company 
to  the  extent  of  the  public  right  or  easement  in 
the  street  and  leayes  the  company  to  deal  with 
priyale  rights  as  in  other  cases. 

Gray  v.  St.  Paul  db  P.  B  Co,  First  Div.  1» 
Minn.  315;  Cape  Girardeau  db  B.  M.  db  G. 
Road  Co.  y.  Renfroe,  6i  Mo.  265;  Washington^ 
Cemetery  y.  Proipect  Park  db  C.  1.  R.  Co.  68  N, 
Y.  691;  Re  NewTork  Elev. BCo.  70  N.Y.  327. 

The  act  complained  of  in  this  case  amounts 
to  a  total  destruction  of  tbe  street. 

2  Dill.  Mun.  Gorp.  8d  ed.  §  660. 

Tate  y.  Missouri,  K.  db  T.  R.  Co.  64  MOr 
149;  Glasgow  v.  St,  Tj>uis,  87  Mo.  678;  Sheety 
y.  Union  Press  Brick  Works,  26  Mo.  App.  527. 

If  a  nuisance  results  in  a  permanent  Injury 
to  the  realty  the  measure  of  damages  is  **  the 
diminution  in  market  yalue  of  the  land." 

Van  Hooxier  y.  Hannibal  db  St.  J.  B.  Co.  70 
Mo.  146;  Dickson  y.  Chicago,  R.  2.  db  P,  R.  Co. 
71  Mo.  575;  Givens  y.  Van  Studdiford,  86  Mo. 
149,  66  Am.  Rep.  421;  Wood,  Isuisance,  2d 
ed.  p.  1004,  §  869;  Sedgw.  Damages,  8th  ed, 
§  947.  p.  68. 

In  an  action  for  a  nuisance,  actual  benefit* 
to  the  plaintiff's  estate  therefrom  cannot  be 
considered  either  in  defense  or  in  mitigation  of 
damages. 

Kimel  v.  Kimel,  49  N.  G.  121;  Francis  y, 
Scfioellkopf  53  N.  T.  162;  Sedgw.  Damages, 
8th  ed.  §  65,  p.  87. 

The  general  rule  is  that  witnesses  must  state 
facts  and  not  their  indiyidual  opinion^;  but 
there  are  exceptions  to  tbe  rule  as  well  estab- 
lished as  the  rule  itself. 

Eyerman  y.  Sheehan,  52  Mo.  221. 

When  the  subject  of  inquiry  is  so  indefinite 
and  general  in  iis  nature  as  not  to  be  suscepti- 
ble of  direct  proof  the  opinion  of  witnesses  is 
admissible. 

Belch  y.  Missouri  Pac,  R.  Co.  \^  Mo.  App. 
80;  WhiU  y.  Stoner,  Id.  640;  ChouUnu  y.  St. 
IxmU,  8  Mo.  App.  51 :  St.  Louis,  V.  dt  T.  H.  B. 
Co.  y.  Haller,  82  111.  208;  McReynolds  v.  Kan- 
sas City,  C.  db  S.  B.  Co.  110  Mo.  484;  St.  Louis 
db  S.  F.  B.  Co.  y.  Bradley,  64  Fed.  Rep.  680; 
Uawnworth,  T.  db  S.  W,  B.  Co.  y.  Paul,  28 
Kan.  816;  Sedgw.  Damages,  8th  ed.  §  1293. 

Burf^ess,  J.,  deliyered  the  opinion  of  the 
court : 
This  was  an  action  for  damages  to  an  abut- 
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ting  lotowner  for  building  the  Twelfth  Street 
Viaduct  A  Cable  Railway  Line.  There  was 
a  trial  by  jury,  and  a  verdict  in  favor  of 
plaintiffs  for  $800.  After  an  unsuccessful 
motion  for  new  trial,  the  case  was  appealed 
to  the  Kansas  City  court  of  appeals,  and  from 
that  court  certified  to  this  court  upon  the 
ground  that  a  constitutional  question  is  in- 
vol  ved. 

Catharine  Spencer  was  the  owner  of  lots  6 
and  6,  in  block  57,  Turner  &  Co's  addition 
to  Kansas  City.  The  lots  were  in  what  -were 
known  as  **  short  blocks,  **  being  bounded  on 
the  north  by  Eleventh  street,  and  on  the  south 
by  Twelfth  street.  The  lots  are  each  24  feet 
in  width  and  85  feet  in  depth.  The  defend- 
ant was  authorized  by  the  city  to  build  a 
viaduct,  and  lay  its  street-car  line  along 
Twelfth  street.  This  viaduct  was  the  ap- 
proach to  the  Twelfth  street  incline,  by  which 
the  cable  line  runs  from  the  low  ground  in 
the  bottom  to  the  bluff.  The  contention  of 
plaintiffs  is  that  this  structure  was  a  change 
of  grade,  within  the  meaning  of  article  2, 
§21,  Const.  1875,  which  provides  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  The 
claim  of  plaintiffs  is. that,  in  the  construc- 
tion of  that  part  of  the  Twelfth  Street  Cable 
Railway,  that  part  of  said  street  on  which 
plaintiffs'  property  abuts  southward  was  to- 
tally destroved,  so  that  it  could  not  be  used 
by  plaintiffs  in  connection  with  said  lots. 
Some  of  the  witnesses  testified  as  to  the  value 
of  the  lots  before  the  construction  of  the  via- 
duct, and  also  afterwards ;  and  some  of  them, 
who  were  introduced  on  the  part  of  plaintiffs, 
testified,  over  the  objections  and  exceptions 
of  defendant,  as  to  the  amount  of  damages 
plaintiffs  sustained,  how  they  were  damaged, 
and  what  caused  such  damage.  To  allow  a 
witness  to  give  his  opinion  as  to  the  amount 
of  damages  sustained  in  any  given  case  is,  as 
a  general  rule,  usurping  the  province  of  the 
jury,  and  determining  for  them  a  question 
of  which  they  are  peculiarly  the  judges,  and 
for  which  purpose  they  are  selected  in  all 
cases  sounding  in  damages,  and  where  there 
is  a  trial  by  jury.  This  is  the  rule  an- 
nounced by  this  court  in  the  case  of  Hurt  v. 
St.  Louis,  I.  M.  dk  8.  R.  Co,  94  Mo.  255 ; 
Bekh  V.  Missouri  Pac.  R.  Co,  18  Mo.  App. 
80 ;  TV/itte  V.  Stoner,  Id.  540.  And  especially 
is  this  true  when  the  inquiry  is  in  reference 
to  future  damages.  Rurt  v.  St.  Louis,  I.  M. 
db  S.  R.  Co.,  supra,  and  authorities  cited. 
In  the  cases  of  Springfield  dk  8.  R.  Go.  v.  Cal- 
kins, 90  Mo.  638,  and  ^'evada  db  M.  R.  Co. 
V.  DeLissa,  108  Mo.  125,  witnesses  were  al- 
lowed to  give  their  opinions  as  to  values, 
after  having  stated  their  knowledge  of  the 
property,  and  it  was  held  not  to  be  error. 
The  better  rule  seems  to  be  that  they  should 
only  state  facts,  and  to  leave  entirely  to  the 
jury  the  question  of  damages.  This  how- 
ever, was  not  reversible  error  in  this  case,  as 
the  measure  of  damages  was  fixed  by  instruc- 
tion No.  4,  given  on  behalf  of  defendant, 
which  states  the  damages  to  be  the  difference 
22  L.  R  A. 


in  the  value  of  the  lots  before  the  construc- 
tion of  the  viaduct,  and  immediately  after- 
wards. The  same  may  be  said  with  refereDce 
to  the  evidence  of  the  witnesses  as  to  what 
caused  the  damage,  or  whether  or  not  the 
property  was  benefited.  It  was  not  reversi- 
ble error,  under  the  facts  in  this  case.  This 
is  not  a  proceeding  to  condemn  private  prop- 
erty for  public  use  by  the  exercise  of  the 
power  of  the  rieht  of  eminent  domain,  hut 
Is  simply  an  action  ex  delicto,  and  is  not  like 
the  laying  of  a  railroad  track  on  the  surface 
of  a  street,  therebv  imposing  an  additional 
servitude,  or  making  a  new  and  improved 
public  use  thereof.  It  amounts  to  a  total 
destruction  of  the  street.  The  street,  having 
been  dedicated  to  public  use  for  ordinary 
purposes,  could  not  be  lawfully  appropriated 
to  another  distinct  and  inconsistent  public 
use.  Belcher  Sugar  R^.  Co.  v.  8t.  Louis 
Grain  Eleff,  Co,  82  Mo.  121,  and  authorities 
cited. 

While  contrary  opinions  have  been  main- 
tained with  great  ability  in  courts  of  other 
states,  and  by  elementarv  writers  of  much 
distinction,  the  rule  in  this  state  is  well  es- 
tablished that  in  cases  of  this  kind,  in  esti- 
mating benefits,  the  jury  should  be  restricted, 
in  estimating  such  benefits,  to  peculiar  and 
direct  benefits,  or  increase  of  value,  as  result 
to  the  lots  in  controversy,  in  which  other 
lots  in  the  same  locality  do  not  participate. 
The  advantages  to  be  considered  by  the  jury 
are  such  as  particularly  affect  the  lots  of 
plaintiffs,  and  are  not  advantages  of  a  gen- 
eral nature,  which  the  plaintiffs,  in  common 
with  their  neighbors,  whose  lots  are  not  dam- 
aged, derive  from  the  construction  of  the 
viaduct.  Lee  v.  Tebo  db  N,  R,  Co,  53  Mo. 
178 ;  Hosher  v.  Eaneas  City,  St.  J.  dt  C.  B. 
R.  Co.  60  Mo.  303 ;  Combs  v.  Smith,  78  Mo. 
82 ;  Chicago,  S.  F,  db  C,  R.  Co.  v.  MeGrew, 
104  Mo.  282,  and  authorities  cited. 

The  right  of  the  plaintiffs  to  the  use  of  the 
street  adjoining  their  lots  is  as  much  prop- 
erty as  the  lots  themselves.  Lackland  v. 
JVorth  Missouri  R,  Co.  31  Mo.  180 ;  House- 
holder V.  City  of  Kansas,  83  Mo.  488 :  S/tcehy 
V.  Kansas  City  CaMe  R,  Co.  ^  Mo.  574 ; 
Chicago  v.  Taylw,  125  U.  S.  165,  31  L.  ed. 
640 ;  Tate  v.  Missouri,  K  dt  T.  R.  Co.  64  Mo. 
149. 

We  are  unable  to  see  even  a  plausible  rea- 
son for  complaint  by  defendant  of  the  iD- 
structioQS  of  the  court  in  this  case,  as  the 
only  instructions  given  as  to  the  measure  of 
damages  were  given  at  its  request,  and  by 
the  court  of  its  own  motion,  which  were  in 
harmony  with  each  other,  and  with  the  views 
herein  expressed.  There  was  no  error  in  re- 
fuging instructions  asked  by  defendant,  as 
those  given  presented  the  case  to  the  iury 
manifestly  fair,  and  remarkably  favorable  to 
defendant,  and  the  plaintiffs  are  not  com- 
plaining. 

The  judgment  is  affirmed. 

All  concur. 

Rehearing  denied. 


Digitized  by 


Google 


GAMEWELL    FIRE  ALARM    TELE- 
GRAPH  CO. 
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Moses  a  CRANE  ei  al. 
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▲  stipulatioii  not  to  enifUffe  in  mann- 
Iketnrine^  or  sellinif  lire  alann  or  po- 
lieo  teleg^rapb  machines  and  appa- 
.ratna*  and  not  to  enter  into  oompetition  with 
the  purchaser  of  the  biuinen  for  the  period  of 
ten  years,  with  no  restriction  as  to  place  stipu- 
lated, which  is  entered  into  by  a!manuf&cturer 
on  the  sale  of  bis  business  and  a  transfer  of  his 
IMtents  used  therein.  Is  Toid  on  the  irround  of 
public  policy  as  a  contract  in  restraint  of  trade, 
«nd  cannot  be  upheld  on  the  ground  that  it  oon- 
•oerns  property  and  business  protected  by  pat- 
ents, or  because  the  restriction  is  necessary  to 
•enable  the  purchaser  to  enjoy  what  was  pur- 
-ohased,  even  if  that  conld  be  regarded  as  a  test, 
•or  because  it  relates  to  a  single  commodity  which 
is  not  of  prime  necessity,  and  not  a  staple  of  com- 
merce. 

(October  27, 1886.) 

CROSS- APPEALS  by  plaintiff  and  defend- 
ant Crane  from  a  decree  of  the  Superior 


Court  for  Suffolk  County  in  an  action  to  enjoin 
the  manufacture  and  sale  of  fire  alarm  and  po- 
lice telegraph  apparatus  in  alleged  violaiioo  of 
a  contract, — Crane  appealine  from  so  much  of 
the  decree  as  enjoinea  him  from  violating  the 
contract,  fmd  plaintiff  appealing  from  so  much 
as  refused  to  include  in  the  restraining  order 
the  defendant  Cole.    Modified, 

The  facts  are  stated  in  the  opinion. 

Messrs.  BL  Storey  and  S.  £••  Powera  for 
plaintiff. 

Messrs.  S.  J.  Elder  and  Brackett  A 
Hoberta  for  defendant. 

Fleldt  Ch.  J.,  dellTered  the  opinion  of 
the  court : 

The  plaintiff  company  and  the  defendant 
Crane  have  each  appealed  from  the  decree  of 
the  superior  court.  ■  The  principal  question 
is  whether  the  following  stipulation  in  the 
contract  between  the  plaintiff  and  Crane  is 
void.  The  stipulation  is :  "Said  Crane  fur- 
ther agrees  not  to  engage  in  the  business  of 
manufacturing  or  selling  fire  alarm  or  police 
telegraph  machines  and  apparatus,  and  not 
to  enter  into  competition  with  said  Gamewell 
Company,  either  directlj  or  indirectlj,  for 


NOTB.— FolkKty  of  eontracU  of  sale  in  restraint 
43f  trade  without  limitation  of  place. 

RestrainU  unlimitedxu  to  time  and  place. 

A  contract  without  restriction  as  to  time  and 
place,  restricting  a  party  not  to  engraflre  in  the  same 
business  affain^  is  void.  Taylor  v.  Saurman,  110  Pa* 
41;  Maier  v.  Homan,  4  Daly,  168;  Alger  v.  Thacher, 
19  Pick.  51, 81  Am.  Dec  119. 

An  agreement  never  to  tow  vessels  in  competi- 
tion with  another  party  is  too  indefinite  to  be  sus- 
■tained.    CasweUv.Gibbs,88Mich.  881. 

And  on  a  sale  of  interest  in  a  partnership,  a  con- 
tract to  retire  and  '"so  far  as  the  law  allows  from 
the  trade  or  business  thereof  in  all  its  branches  and 
not  to  trade,  act,  or  deal  in  any  way  so  as  to  either 
directly  or  indirectly  affect  the  said** is  indefi- 
nite and  void.  Davies  v.  Davies«L.  R.  86  Gh.  Div. 
889, 06  L.  J.  Ch.  968, 68  L.  T.  N.  8.809. 86  Week.  Bep. 
». 

And  in  Mitchell  v.  Reynolds,  1  P.  Wms.  181,  which 
was  a  valid  contract  in  restraint  of  trade  limited  to 
e  particular  place,  itiwas  stated  that  if  the  restraint 
had  been  general  in  its  terms  the  contract  would 
have  been  void. 

But  a  vendee  agreeing  to  pay  an  annuity  was 
eompelled  to  comply  notwithstanding  the  vendor 
had  violated  his  part  of  the  same  contract  which 
provided  that  he  was  to  ''leave  off  and  desist  from 
«sing  and  exercising  the  trade  ot  a  tailor  with  any 
•of  the  customers  named  in  the  schedule,**  the  court 
holding  that  this  negative  agreement  was  not  a 
4X)odition  precedent  to  the  other.  Hunlocke  v. 
Blacklowe,  28aund.  166,  note  1. 

The  California  Civil  Code,  1 1678,  provides  that  a 
contract  reitralnlriff  ft  iirofeafaoa,  trwie.  or  buftioc* 
li  void  eioept  U\  the  snlo  of  grood  will  oa  to  county 
or  city  and  a  i1l!*^rihjii,)n  of  partnership. 

GeitrHia  CVhI*-.  ftiTr^f.  provides  that  a  contract  in 
ffeneml  rest rn tut  .>t  tra^li?  Js  void* 

Sew  also  iubh<?4td«:  "Divisibility  of  !ooo  tract  1q  j 
_genepftl  reitraiot  of  trade;"  '"ftcstrlotloa  si  t« 
iliDe  but  not  as  to  plmoe,'*  I 

IHv^^bUny  of  contract  in  genemt  rfMtrainr/if  trade^ 
A  oontraet  io  getifr:il  rf^atrniat  of  trnde  may  be 
•ometlmes  eonsLmeJ  m  at  visible  or  e^  Jimit*<|  to  a 
particular  plied,  as  aot>ntracfnot  to  «upi«^  Jd  I 
^h.R.  A.  4 


the  business  of  well  drivin^*^  is  construed  as  limit- 
ed to  that  locality  and  Is  not  void.  Hubbard  v« 
Miller.  27  Mich.  16, 16  Am.  Rep.  1S8. 

So  a  contract  not  to  engage  in  the  business  of 
manufacturing  a  certain  article  at  X  ^'or  els^ 
where**  will  be  sustained  as  to  the  locality  named. 
8mlth*sApp.ll3Pa.679. 

So  a  contract  not  to  enter  the  same  business  for 
five  years  at  Z,  nor  to  interfere  with  any  agency 
now  established,  nor  compete  with  any  one  that 
may  be  established  whether  located  in  X  "^or  else- 
where** is  void  as  to  the  general  restraint  but  is  di- 
visible.   Thomas  v.  Miles,  "8  Ohio  St.  274. 

So  a  sale  of  interest  in  partnership,  where  the 
vendor  covenanted  **not  to  injure  said  sale  by  any 
action  whatsoever**  evidently  means  limited  to  that 
neighborhood.    DethlefS  v.  Tamsen,  7  Daly,  364. 

And  the  same  was  held  in  rdkrard  to  a  contract 
not  to  engage  in  a  particular  trade  at  this  or  **any 
other  place.**   Pelti  v.  Blchele,  68  Mo.  17L 

So  a  sale  on  dissolution  of  partnership  and  cove- 
nant to  retire  ^'altogether  from  business**  is  con- 
strued to  mean,  business  only  so  far  as  such  busi- 
ness or  place  injures  the  vendee.  Boardman  v. 
Wheeler,  16  N.  Y.  Week.  Dig.  826,  affirmed  in  27 
Hun,  616. 

So  an  agreement  to  **quit  keeping  a  tavern**  as  a 
consideration  for  the  sale  of  land  that  another  de- 
sires to  use  for  a  tavern  is  valid,  and  will  be  limited 
to  the  place.  Heiohew  v.  Hamilton,  8  Q.  Qceene, 
606. 

And  Curtis  V  onUey.®^-'^-**^'^^^^'*'*'*^^ 
stantiaUy  stat«LT'^r^mo  doctrine,  but  thtewasnot 

the  question  i^  ^^«A  Va  tb»X  case. 
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'  also  i!4  L.  n.  A.  247 :   U  L  R.  A. 
4li  L.  R.  A.  255  J  47  L,  R,  A-  287. 
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the  period  of  ten  years  next  ensuing  after  the 
date  of  this  agreement.**  Crane  had  been  a 
manufacturer  of  fire  alarm  and  police  tele- 
graph apparatus  from  the  year  1856  to  1886, 
when  the  contract  was  entered  into  which  is 
the  subject  of  this  suit.  From  the  year  1879 
to  January,  1891,  he  was  a  director  of  the 
plaintiff  company.  In  1881  he,  or  the  firm 
of  which  he  was  a  member,  entered  into  a 
contract  with  the  plaintifi!  company  to  do  all 
of  its  manufacturing.  He  testified  that  the 
company  ''was  to  have  the  use  of  patents  of 
mine  for  the  term  of  ten  years,  and  to  give 
all  its  manufacturing  to  ifoses  C.  Crane  or 
Crane  &  Co. ,  and  they  agreed  not  to  compete 
with  the  Gamewell  Company  during  that 
time. "  This  is  the  contract  which  was  an- 
nulled by  the  contract  in  suit.  By  the  con- 
tract in  suit  Crane  sold  and  conveyed  to  the 
company  all  his  machinery,  tools,  draw 
cases,  and  other  property  used  in  or  connected 
with  his  business  of  manufacturing  for  said 
company,  including  ** stock  supplies  partly' 
manufactured,  and  raw  material  of  eyery 
kind  in  any  way  pertaining*'  to  said  business 
of  manufacturing  in  his  factory  at  Newton 
Highlands,  in  Massachusetts,  and  he  agreed 
to  transfer  to  said  company  exclusive  rights 
under  and  control  of  all  letters  patent  for  fire 
alarm  and  police  apparatus  oniy>  owned  or 


controlled  wholly  or  in  part  by  him,  together 
with  exclusive  rights  under  and  control  of 
all  improvements  in  said  fire  alarm  and  po- 
lice apparatus  only,  made  by  him  up  to  the 
date  of  the  contract,  and  he  f^ye  to  said  com- 
pany the  **  first  option  to  purchase  or  obtain 
exclusive  control  for  fire  alarm  and  police 
purposes  only,  under  any  and  all  letters  pat- 
ent, improvements  applicable  to  such  ap- 
paratus which  may  be  made  by  said  Crane 
during  the  term  of  ten  years  next  ensuing 
after  the  date  of  this  agreement, "  etc.  The 
consideration  to  be  paid  was  $80,000  in  cash 
and  notes,  and  such  un  wrought  stock,  ma- 
chinery, etc.,  as  was  on  hand  at  the  date  of 
the  transfer,  and  was  not  included  in  the 
schedule  attached  to  the  contract,  was  also 
to  be  paid  for  at  the  **cost  price,  to  be  fixed 
by  appraisal.**  Crane  also  agreed  to  let  his 
factory  to  the  company  at  a  reasonable  rent 
if  the  company  desired  to  hire  it.  The  com- 
pany actually  paid  Crane  about  $47,000  as 
the  consideration  of  the  contract  and  the 
property  conveyed. 

The  plaintiff' contends  that  the  agreement 
"  not  to  engage  in  the  business  of  manufactur- 
ing or  sellinfc  fire  alarm  or  police  telegraph 
machines  and  apparatus,  and  not  to  enter  into 
competition  with  said  Gamewell  Company, 
either  directly  or  indirectly,  for  the  period 


stricted  to  locality,  wfil  be  void.  Gallahan  v.  Don- 
nelly, 45  OaL  153, 18  Am.  Bep.  172;  Wiley  v.  fiaum- 
gardner,  97  Ind.  66,  49  Am.  Bep.  427;  Bishop  v. 
Palmer,  146  Mass.  409. 

And  in  Saratoga  County  Bank  v.  King,  44  N.  Y.  87, 
ft  was  conceded  by  both  parties  and  stated  by  the 
court  that  a  contract  of  sale,  restraining  tbe  vend- 
or from  engaging  In  the  same  budnees  for  thirty 
years,  and  not  restricted  as  to  place  was  void. 

Where  the  trade  was  world  wide  and  an  agent 
contracted  not  to  enter  like  business  for  three 
years  after  retirement,  nor  to  give  Information, 
this  was  held  under  the  circumstances  to  be  reason- 
able,—the  court  putting  it  on  the  ground,  **You,  the 
plaintiff,  shall  have  a  breathing  time  during  which 
we  will  abstain  from  using  the  knowledge  we  have 
acquired."  Badisohe  Anilin  und  SodaEabrlk  v. 
fichott  [1892]  W.  N.  iSa,  [1802]  8  Ch.  447.  See 
Hinde  v.  Gray,  1  Mann.  *  G.  196,  1  Scott,  N.  B. 
128,4Jur.802. 

Publieattofis. 

The  sale  of  tbe  interest  of  an  author  or  publisher 
In  a  journal,  magazine,  paper,  or  literary  work  with 
an  agreement  not  to  publish  a  similar  work,  will  be 
protected  and  the  contract  upheld.  Brooke  v. 
Ghitty,  2  Coop.  t.  Gotten  ham,  216;  Ingram  v.  Stiff, 
5  Jur.  N.  S.  947,88  L.T.  196;  Alnsworth  v.  Bentley. 
14  Week.  Rep.  680;  Presbury  v.  Fisher,  18  Mo.  60. 

So  where  the  author  sold  a  copyright  and  con- 
tracted not  to  publish  any  other  work  to  prejudice 
of  it,  the  contract  will  be  valid  even  if  there  is  no 
piracy.  Barfleid  v.  Nicholson,  2  Sim.  ft  Stu.  1, 2  L.  J. 
Ch.90. 

Secret*  of  tradt,  ecmpoundM,  and  medicine. 

A  contract  of  sale  of  secret  processes  of  manu- 
facture or  composition  of  matter  or  machinery 
used  In  trade,  which  restrains  tbe  vendor  from 
using  tbe  same  or  imparting  his  knowledge  to 
others  or  selling  the  same  articles.  Will  be  generally 
upheld  as  a  reasonable  contract.  Hagg  v.  Barley, 
47  L.  J.  Ch.  N.  S.  667. 88  L.  T.  N.  S.  812;  Bryson  v. 
Whitehead,  1  Sim.  &  Stu.  74,  1  L.  J.  Ch.  42;  Alcock 
T.  Gibertson,  6  Diier,  76;  Jarvis  v.  Peck,  Hoffm. 
Cb.  479, 6  L.  ed.  1215, 10  Paige,  118,  4  L.  ed.  910:  Un- 
derwood  v.l&mlth,  46  N.  Y.  S.IB.  664;  Hard  v.  Seeley, 
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47  Barb.  428;  Tode  v.  Gron,  18X.  B.  A.  6S2, 127  N. 
Y.  480;  Vickery  v.  Welch,  19  Pick.  626;  Leather 
aoth  Co.  V.  Lorsont,  L.B.9Bq.84S,88L.J.  Ch.86. 
21 L.  T.  N.  8. 661, 18  Week.  Bep.  572. 

And  where  the  vendor  sold  the  exclusive  right  to 
make  a  compound  with  the  trade-mark  and  agreed 
not  to  use  the  name  of  the  vendor  on  any  simQar 
preparation,  the  use  of  his  name  by  him  on  sale  of 
similar  drugs  will  be  restrained.  Brewer  v.  La- 
mar, 69  Ga.  666,  47  Am.  Bep.  766;  Gillis  v.  Hall,  2 
Brewst.  342,  7  Phila.  422. 

But  specific  performance  will  not  be  enforced  in 
favor  of  vendee  on  a  sale  of  medicine  compounded 
by  secret  process  where  the  vendee  obtains  tbe 
sole  and  exclusive  right  to  purchase,  but  does  not 
bmd  himself  to  purchase  any  definite  quantity. 
Barnes  v.  McAllister,  18  How.  Pr.  584. 

And  an  injunction  against  disclosure  of  secret 
process  by  vendor  was  refused  where  other  rem- 
edy was  provided  by  the  contract.  Nessle  v.  Beese, 
28  How.  Pr.  882. 

And  an  injunction  against  the  disclosure  of  secret 
process  of  making  a  compound  was  refused 
where  the  vendee  had  failed  to  keep  his  part  of 
the  contract.  New|York  Chemical  Co.  v.  Halleok, 
15  N.  Y.  Supp.  617. 

And  an  agreement  not  to  manufacture  or  sell 
'*8aid  liquid  extract,  OEnothera,**  will  not  prevent 
the  manufacture  and  sale  of  other  preparatioDS 
from  the  same  herb,  made  in  a  different  manner 
and  possessing  different  qualities  which  all  drug- 
gists could  make.    Garrison  v.  Nute,  87  111.  215. 

And  in  WiUiama  v.  WUliams,  8  Meriv.  167,  an  in- 
junction  to  prevent  a  partner  from  disclosing  a 
secret  medicine  for  the  eye  was  refused,  but  no 
question  as  to  restraint  of  trade  was  discussed  and 
the  court  held  that  no  secret  was  mvolved.  See 
also  Badische  Anilin  und  Soda  Fabrik  v.  Sohotl 
[1892]  W.  N.  188,  [1862]  8  Exch.  447. 

Patented  oriMsB. 
This  subdivision  is  not  intended  to  include  mat^ 
ters  as  to  the  patent  laws,  or  rights  acquired  under 
letters  patent,  but  only  contracts  of  sale  in  wlilch 
tbe  question  of  monopoly  or  restraint  of  trade 
arises  out  of  the  contract  itself  as  in  the  main  < 
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of  ten  years,''  etc.,  is  not  yoid  as  being  in 
restraint  of  trade — First,  because  it  is  an 
agreement  pertaining  to  ** property  and  busi- 
ness protected  by  patents  f  secondly,  because 
the  restraint  is  coextensive  only  with  the 
business  sold,  and  is  necessary  to  enable  the 
company  to  enjoy  fully  what  it  has  bought 
and  paid  for ;  and,  thirdly,  because  it  relates 
to  a  single  commodity,  not  of  prime  neces- 
sity, and  not  a  staple  of  commerce.  See  Cen- 
tral Shade  Holler  Co,  ▼.  Cuehman,  143  Mass. 
858 ;  Morse  Twist  I>riU  A  Mach,  Co,  v.  Morse, 
laS  Mass.  78,  4  Am.  Rep.  518 ;  Gloucester 
Isinglass  d  Olue  Co,  v.  Russia  Cement  Co. 
154  Mass.  93,  12  L.  R.  A.  563.  There  seems 
to  be  no  reason  why  the  defendant  Crane 
.should  not  assign  the  patents  and  inventions 
which  he  agreed  to  assign,  if  there  are  any, 
and  no  serious  objection  has  been  raised  by 
the  defendant  on  this  part  of  the  case.  The 
defendant  contends  that  he  has  a  right  to  as- 
sist in  forming  a  corporation,  and  to  act  as 
one  of  its  officers,  the  business  *of  which  is 
to  manufacture  and  sell  fire  alarm  and  police 
telegraph  machines  which  are  not  made  under 
any  patents  owned  by  the  plaintiff,  or  under 
any  patents  which  he  has  agreed  to  assign 
to  the  plaintiff,  or  which  the  plaintiff  has 
elected  to  purchase,  under  the  option  ^iven 
in  the  contract,  even  although  by  so  doing  | 
he  enters  into  competition  with  the  plaintiff 


in  its  business.  He,  in  effect,  concedes  that;, 
so  far  as  the  business  is  protected  by  patents 
which  he  has  assigned  or  agreed  to  assign, 
the  restraint  is  valid.  It  appears  that  thc^ro 
are  "a  dozen  or  fifteen  concerns  in  the  United 
States  engaged  in  a  somewhat  similar  busi- 
ness. "  Tue  defendant  testified  that  he  looked 
up  the  number  of  patents  pertaining  to  thi» 
branch  of  the  art  in  1881,  and  that  tliere  were 
then  about  500.  The  defendant  contends  that 
he  ought  to  be  able  to  use  his  own  patents- 
for  subsequent  improvements  applicable  to 
such  apparatus  if  the  plaintiff  docs  not  elect 
to  purchase  them ;  that  he  was  previously  a. 
manufacturer  of  fire  alarm  and  police  tele- 
graph apparatus,  and  not  a  seller  thereof ;  that 
the  good  will  which  attached  to  his  busincsa 
was  that  of  a  manufacturer  who  did  not  sell 
his  manufactures  in  the  market ;  and  that  it 
is  against  public  policy  that  he  should  be 
restrained  from  exercising  his  peculiar  skill 
anywhere  in  the  United  States  or  in  the  world 
for  the  period  of  ten  years.  The  apparatus 
as  the  defendant  contends,  which  he  ^as  a 
rij^ht  to  manufacture  and  sell  is  not  secret 
machinery,  and  is  not  protected  by  any  pat- 
ents which  the  plaintiff  owns  or  has  a  right 
to  control,  but  is  apparatus  either  not  pro- 
tected by  patents  at  all,  or  by  patents  of  his 
own,  or  of  some  other  persons  who  may  choose 
to  employ  the  defendant.    The  only  ground. 


A  sale  of  busloesB  of  manufaoturioR  patented 
machinery,  whereby  vendor  contracted  not  **to 
manufacture,  sell,  or  cause  to  be  sold  any  sand- 
papering machines  of  any  description"  unless  with 
consent  of  vendor,  is  void,  as  it  Is  unlimited  as  to 
time,  place,  or  circumstances  and  does  not  relate 
to  business  secrets,  trade-marks,  or  patents.  Ber- 
lin Mach.  Works  v.  Perry,  71  Wis.  485. 

This  case  Is  io  harmony  irith  the  main  case  and 
quite  similar  except  that  it  is  not  limited  as  to 
time. 

But  a  contract  not  to  make  any  other  machines, 
during  the  life  of  a  patent,  except  such  as  are 
covered  by  the  same,  which  is  asslflrned  to  the 
vendee,  will  be  sustained.  Jones  v.  Lees,  1  Hurlst. 
&  N.  189, 26  L.  J.  Exch.  9, 2  Jur.  N.  8.  645. 

And  a  sale  of  business  and  patents  where  the 
veiiilors  agreed  not  to  engage  in  business  in  oppo- 
sition will  be  valid,  and  an  advertising  gift  of  simi- 
lar articles  will  be  a  fraud  on  tbe  rights  of  the 
vendee,  Macklnnon  Pen  Ga  v.  Fountain  Inlc  Co. 
16  Jones  &S.  442. 

8o  a  contract  by  the  vendor  not  to  do  any  act 
which  may  injure  the  vendee  in  his  business  will 
be  upheld,  where  the  plaintiff  was  to  have  the 
rigbt  to  purchase  all  future  improvements  in  ma- 
chinery made  by  vendor.  Morse  Twist  Drill  k 
Hacb.  Co.  V.  Morse,  108  Mass.  73. 4  Am.  Rep.  6ia 

So  where  the  vendor  of  business  and  patents  for 
making  guns  and  ammunition,  covenanted  for 
twenty-five  years  not  to  engage  in  trade  or  busi- 
ness of  manufacture  of  guns,  gunmountings,  gun- 
powder, ammunition,  or  competing  business,  pro- 
vided that  the  restriction  should  not  apply  to  other 
explosives  than  gunpowder  or  other  business  and 
vendee  to  have  the  benefit  of  the  defendant's  in- 
ventions, it  was  held  to  be  a  reasonable  and  valid 
contract.  Maxim-Nordenfeldt  Guns  ft  A.  Co.  v. 
Nordeofeldt  USDSl  1  Ch.  680. 

And  a  compromise  of  a  suit  for  infringement  of 
a  patent  whereby  a  party  for  a  license  for  a  certain 
time  agreed  not  to  manufactiure  '^cemented  hams 
of  any  kind  without  your  consent  during  the  ex- 
istence of  your  patent**  was  valid  and  was  con- 
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strued  to  mean  "similar  cemented  hams.**    Billings 
V.  Ames,  82  Mo.  265. 

The  joint  owner  of  a  patent  may  stipulate  that 
one  alone  shall  conduct  the  business.  Kinsman  v.. 
Parkhurst,  60  U.  8. 18  How.  289, 16  L.  ed.  385. 

Oontracts  of  purchase. 

A  contract  by  which  the  vendor  Is  to  control  the* 
market  or  trade  at  that  place  is  invalid.  Arnot  v» 
Pittston  &  E.  Coal  Co.  68  N.  T.  666, 23  Am.  Rep.  190,. 
reversing  2  Hun,  591:  Crawford  v.  Wick,  18  Ohio  St. 
190, 96  Am.  Dec.  108;  Pacific  Factor  Co.  v.  Adler,  90' 

cai.  ma 

But  a  contract  by  a  mining  company  with  mer* 
chants  to  furnish  them  the  trade  of  their  miners 
for  a  proportion  of  the  sales,  is  not  void  as  it  is  re* 
Btricted  to  that  place  and  is  violated  by  opening  a 
rival  store.  Gteorge  v.  Bast  Tennessee  Coal  Co.  1& 
Lea,  455, 54  Am.  Rep.  425. 

And  a  contract  of  sale  by  which  the  vendor  lim- 
its the  manner  by  fixing  the  prices  at  which  he 
may  buy  and  sell  a  certain  article  is  not  a  restric- 
tion on  trade  and  is  valid  if  based  on  a  sut&elent 
consideration.  Long  v.  Towl,  42  Mo.  546,  97  Am» 
Dec.  855. 

So  a  contract  binding  the  vendee  to  use  exclu- 
sively articles  of  vendor*s  manufacture  is  not^ 
void.  Brown  v.  KounsaveU,  78  m.  689;  Ebling  v.. 
Bauer,  17  N.  Y.  Week.  Dig.  497;  Chicago,  St.  L.  &  N.. 
O.  R.  Co.  V.  Pullman  Southern  Car  Co.  139  CJ.  S.  79,. 
85L.ed.97. 

But  a  contract  to  handle  only  the  beer  of  th» 
vendor's  make  will  not  be  enforced  unless  good 
beer  is  provided.    Holcombe  v.  Hewdon,  2  Campb 
891;  Thornton  v.  Sherratt,  8  Taunt.  629. 

And  a  contract  to  take  beer  of  A.  only  is  avoidedf 
when  A.  sells  his  brewery  to  C.  who  removes  it. 
some  two  miles  farther  distant.  Doe  v.  Reid,  10 
Barn.  &  C.  849. 

This  note  is  intended  to  Include  matters  about 
sales  only,  and  cases  of  '^contracts  for  employ- 
ment;'* ''covenants  running  with  tbe  land;*'  ''sale 
of  good  will;"  or  ''monopoly  associations,**—  are  no& 
Included.  L  T. 


Digitized  by 


^^oog[e 


-676 


MAaflACHUSBTTS  HUFBBMB  JUDiaAL  COUBT. 


OCfT., 


tlien,  on  which  this  restriction  can  be  main- 
tained is  that  it  is  reasonably  necessary  for 
the  beneficial  enjoyment  by  the  plaintiff  of 
the  property  it  bought  of  the  defendant,  or, 
if  this  is  not  so,  that  the  law  in  modem  times 
does  not  regard  such  an  agreement  as  against 
public  policy.  So  far  as  we  are  aware,  in 
every  modem  case  in  this  commonwealth, 
except  one,  where  a  contract  in  restraint  of 
trade  has  been  held  valid,  the  restriction  has 
.been  limited  as  to  space. 

In  TayU/r  r.  Blanchard,  18  Allen,  870,  90 
Am.  Dec.  208,  the  {parties  entered  into  a 
partnership  for  carrying  on  "the  trade  or 
business  oi  manufacturing  shoe  cutters,"  and 
it  was  provided  that  ''at  whatever  time  the 
said  copartnership  shall  be  determined  and 
ended**  the  defendant  '^ shall  not,  nor  will  at 
anv  time  or  times  hereafter,  either  alone  or 
jointly  with  or  as  agent  for  any  person  or 
persons  whomsoever,  set  up,  exercise,  or 
•carry  on  the  said  trade  or  business  of  manu- 
facturing and  sellinff  shoe  cutters  at  any  place 
withii  we  aforesaia  commonwealth  of  Mas- 
sachusetts, and  shall  not,  nor  will  set  up, 
make,  or  encourage  any  opposition  to  the  said 
trade  or  business  hereafter  to  be  carried  on** 
t>y  the  plaintiff.  The  manufacture  of  shoe 
<;utter8  was  an  art,  which  could  be  carried 
-on  only  by  persons  instructed  in  it,  and  the 
business  was  confined  to  the  plaintiff  and 
three  other  persons;  but  the  court  held  the 
Agreement  void. 

In  Bis?iap  v.  Palmer,  146  Mass.  460,  the 
rplaintiff,  being  engaged  in  the  manufactur- 
ing and  selling  of  ^quilts  and  comfort- 
rabies,  conveyed  to  the  defendant  his  **  entire 
business  plant  and  enterprise  as  a  man uf act- 
tirer  of  and  dealer  in  bedquilts  and  comfort- 
ables," together  with  the  good  will  of  the 
business,  and  all  the  machinery,  implements, 
4md  utensils  used  by  him  in  said  business, 
And  agreed  ''that  for  and  during  the  period 
of  five  vears  from  the  date  hereof  he  will  not, 
-either  directly  or  indirectly,  in  his  own  name 
or  in  the  name  of  any  other  person  or  persons, 
continue  in,  carry  on,  or  engage  in  the  busi- 
ness of  manufacturing  or  dealing  in  bedquilts 
or  comfortables,  or  or  anv  business  of  ^hich 
that  may  form  any  part.**  It  was  held  that 
this  was  clearly  illegal  and  void  as  being  in 
restraint  of  tra'de,  because  not  limited  as  to 
space.  See  also  Alger  v.  Thaeher,  19  Pick. 
51,  81  Am.  Dec.  119;  Pierce  v.  Fuller,  8 
Mass.  223,  226.  5  Am.  Dec.  102 ;  Perkins  v. 
Lyman,  9  Mass.  522;  Steams  v.  Barrett,  1 
Pick.  448,  11  Am.  Dec.  223;  Palmer  y.  8teb- 
bins,  8  Pick.  188,  15  Am.  Dec.  204 ;  Oilman 
V.  DiDight,  18  Gray,  856,  74  Am.  Dec.  634 ; 
Angier  v.  Webber,  14  Allen,  211,  92  Am.  Dec. 
748 ;  Dean  v.  Emerson,  102  Mass.  480 ;  Dvdg?it 
V.  Hamilton^  118  Mass.  175 ;  Boutelle  v.  Smith, 
116  Mass.  Ill ;  Bapes  v.  Upton,  125  Mass. 
258 ;  Handforth  v.  Jackson,  150  Mass.  149. 

The  case  of  Morse  Twist  Drill  d:  Mach.  Go, 
▼.  Morse,  supra,  is  the  case  referred  to  as  an 
exception.  The  question  arose  upon  de- 
murrer. The  agreement  of  the  defendant 
was  not  only  to  transfer  his  patents,  machin- 
«€ry,  etc.,  and  all  improvements  and  inven- 
tions, but  **that  he  will  use  hi?  best  efforts 
for  the  perfecting  of  improvements  in  the 
business  and  manufacture,  and  for  such  alter- 
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ations  and  combinations  as  may  tend  to  in- 
sure the  success  of  the  same  and  of  the  com- 
pany, "  and  that  he  "will  do  no  act  that  may 
injure  the  company  or  its  business,  and  that 
he  will  at  no  time  aid,  assist,  or  encourage 
in  any  manner  any  competition  against  the 
same.'*  He  also  agreed  "^to  serve  as  the  su- 
perintendent of  the  company  for  three  years,* 
etc.  The  plaintiff  company  was  formed  by 
the  defendant  and  others,  and  the  defendant's 
business  was  ti^nsferred  to  it.  He  was  a 
stockholder,  and  was  made  superintendent. 
The  plaintiff  agreed  to  employ  the  defend- 
ant for  three  years,  and  he  was  actually  em- 
ployed as  superintendent  up  to  the  time  be 
entered  upon  a  competing  business.  The  case 
seems  to  have  been  decided  on  the  ground  - 
that  the  defendant  had  agreed  to  give  to  the 
plaintiff  his  exclusive  services  witn  reference 
to  his  mechanical  skill  and  ingennitjr  in  all 
improvements,  alterations,  and  combinations 
which  would  tend  to  insure  the  success  of 
the  plaintiff  in  manufacturing  twist  drills 
and  collets.  The  court  says  uiat  ''the  same 
principle  that  enables  a  partner  to  bind  him- 
self to  do  nothing  in  competition  with  the 
busine^  of  the  firm  ought  to  applv  to  hint " 
The  opinion  proceeds  to  consider  the  English 
cases  where  the  restriction  was  held  not  to 
extend  beyond  the  good  will  of  the  business 
which  was  the  subject  of  the  sale,  or  was  not 
greater  than  the  interests  of  the  vendee  re- 
quired, and  was  not  unreasonable  in  view  of 
all  the  circumstances.  This  doctrine,  in 
England,  has  been  carried  verv  far.  See 
Davies  v.  Dames,  L.  R.  86  Ch.  Div.  859. 

In  this  country  the  courts  generally  have 
not  gone  so  far,  but  the  old  law  has  been  a 
good  deal  modified  in  some  jurisdictions  in 
view  of  modem  methods  of  doinj^  business. 
See  Oregon  Steam  Nav.  Co,  v.  Winsor,  87  U. 
S.  20  Wall.  64,  22  L.  ed.  815 :  Fou>U  v.  Park, 
181  U.  8.  88.  83  L,  ed.  67 ;  EUerman  v.  Chi- 
cago  Junction  B,  A  Union  Stockyards  Co,  49 
N.  J.  Eq.  217 ;  Western  Wooden-  Ware  Asso, 
V.  Sta/rkey,  84  Mich.  76,  11  L.  R.  A.  508; 
Matthews  v.  Associated  Press  of  State  of  N.  7. 
136  N.  Y.  383;  Oliver  v.  OUmore,  52  Fed. 
Rep.  562 ;  Diamond  Match  Co.  v.  Boeber,  106 
N.  Y.  473,  60  Am.  Rep.  464 ;  Whitney  ▼. 
Slayton,  40  Me.  224. 

In  the  present  case  the  plaintiff  did  not 
buy  the  good  will  of  a  mercantile  business, 
ana  the  defendant  Crane  had  no  customers  for 
fire  alarm  and  police  telegraph  nu&chines  and 
apparatus.  The  plaintiff  ^ets  everything  it 
bought  if  it  gets  the  tangible  property  and 
the  letters  patent  and  the  improvements  which 
the  defendant  Crane  agreed  to  convey.  The 
stipulation  that  Crane  will  not  for  ten  years 
manufaoture  or  sell  fire  alarm  or  police  tel- 
egraph machines  and  apparatus,  although 
under  patents,  in  which  case  it  has  refused 
to  buy,  or  under  no  patent  at  all,  will  tend 
to  give  the  plaintiff  a  monopoly  of  the  busi- 
ness. To  exclude  a  person  from  manufactur- 
ing or  selling  anywhere  in  the  United  States 
or  in  the  world  machinery  designed  for  cer- 
tain purposes,  in  which  that  person  has  ac- 
quired great  skill,  may  operate  to  impair  hia 
means  of  earning  a  living.  The  stipulatioo 
seems  to  us  to  be  something  more  than  is  rea- 
sonably necessary  to  protect  the  plaintiff  in 
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the  enjoyment  of  the  property  it  bought,  even 
if  that  should  be  adopted  as  the  test,  upon 
which  we  express  no  opinion.  The  principal 
object  of  the  stipulation  was,  we  think,  to 
prevent  the  manufacture  or  sale  by  the  de- 
fendant of  any  instruments  which  would 
serve  tiie  same  purpose  as  those  made  and 
sold  by  the  plaintiff,  and  thus  to  enable  the 
plaintiff  more  completely  to  control  the 
market.  Large  cites  and  towns  cannot  well 
do  without  some  kind  of  fire  alarm  and  po- 
lice telegraph  apparatus,  and  it  is  an  article 
of  necessity  for  such  municipalities.  We 
are  of  the  opinion  that  under  our  decisions 
the  stipulation  must  be  pronounced  void  as 
against  public  policy.  If  there  is  to  be  a 
change  in  Uie  law,  as  heretofore  many  times 


declared  by  this  court,  we  think  it  is  for  the 
legislature  to  make  it.  See  Ptusiflc  Factor 
Co.  V.  AdUr,  90  Cal.  110 ;  Taylor  v.  8aur^ 
man,  110  Pa.  8 ;  Richardson  v.  Buhl,  77  Mich. 
682,  6  L.  R.  A.  457 ;  Herreshojf  v.  Bontineau, 
17  R.  I.  8,  8  L.  R.  A.  469 ;  ^rait  v.  National 
Harrow  Co.  18  N.  Y.  Supp.  224 ;  Anderson. 
V.  Jett,  89  Ky.  875,  6  L.  R.  A.  890 ;  Ui-mston 
V.  WhiUUgg  Bro%.  63  L.  T.  N.  8.  455 ;  Perl^ 
V.  Saalfeld  [1892J  2  Ch.  149. 

For  these  reasons  a  majority  of  the  court, 
are  of  opinion  that  the  decree  against   Crane- 
should  be  substantially  affirmed  as  to  t/te  aseian- 
ment  of  patents  and  inventions  and  as  to  costs, 
and  should  be  reversed  as  to  the  rest.     Tfie  de- 
cree in  Javor  of  Cole  should  be  affirmed. 

So  ordered. 


NORTH  CAROLINA  SUPREME  COURT. 


Dennis  SIMMONS 

NORFOLK  &  BALTIMORE  STEAMBOAT 
CO..  Appt. 

018 N.  CUT.) 

1.  It  is  soAcient  ground  for  the  dlssolu* 
tion  of  a  corporation  that  It  has  removed  its 
prioolpal  place  of  businefls  and  aU  of  its  agenolea 
from  the  state  of  its  creation.  In  contravention  of 
the  policy  of  the  state  as  evinced  by  its  ireneral 
system  of  leirlslation. 

8.  A  prooeedlng^  ftir  the  diasolutlcm  of  a 
corporation  in  which  the  summons  Is  improp- 
erly made  returnable  in  term  before  the  court 
may  properly  be  remanded  for  the  purpose  of 
amending  the  summons  so  as  to  make  it  return- 
able before  the  derk  on  a  day  certain. 

(October  £i  1896.) 

APPEAL  hy  defendant  from  an  order  of  the 
Superior  Court  for  Martin  County  ap- 
pointing a  receiver  with  a  view  to  its  dis- 
solution.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  James  E.  Moore  for  appellant. 
Mr.  Don  Gilliam  for  appellee. 

Shepherd,  Oh,  J,,  delivered  the  opinion 
of  the  court : 

This  proceeding  is  hrousht  for  the  purpose 
of  obtaining  a  decree  of  dissolution  against 
the  defendant  company,  and  the  most  im- 
portant question  to  be  considered  is  whether 
the  complaint  sets  forth  facts  sufficient  to  en- 
title the  plaintiff  to  the  relief  prayed  for. 
The  defendant  was  incorporated  under  the 
general  act  for  the  formation  of  corporations 
(Code,  chap.  16),  and  it  is  therein  provided, 
among  other  things,  that  all  corporations  so 
created  ma^  be  dissolved  by  "special  proceed- 
ings" instituted  by  any  corporator  "for  any 
abuse  of  its  powers  to  the  injury  of  the  plain- 
tiff or  of  the  corporators,  or  of  its  creditors 
or  debtors."  Section  694.  The  articles  of 
incorporation  provide  that  the  business  of  the 
defendant  shall  be  the  **  transportation  of  pro- 
duce and  merchandise  and  ail  other  kinds  of 
freight  and  passengers  to  and  from  the  various 

Note.— There  seems  to  be  little  direct  authority 
<m  the  point  above  decided,  and  this  is  reviewed  in 
the  opinion  of  the  coort. 
22  L.  R.  A. 


landings  on  the  Roanoke  river  in  North  Carr- 
ol ina  to  and  from  the  cities  of  Norfolk,  \xt 
Virginia,  and  Baltimore,  in  Maryland,  and 
to  and  from  said  cities  to  the  said  landings,, 
and  to  and  from  all  other  points  IntArmedi- 
ate  between  said  river  and  said  cities;  and 
its  principal  place  of  business  shall  be  at 
Williamston,*^  in  this  state.  The  plaintiff, 
who  is  one  of  the  corporators,  alleges  that  in 
1887  the  control  and  management  of  the  de- 
fendant corporation  passed  into  the  hands  of 
nonresident  stockholders,  ** since  which  time 
the  original  aim  and  purpose  of  said  corpo- 
ration has  been  departed  from,  the  value  of 
the  company's  property  greatly  depreciated, 
the  business  fallen  away,  and  its  gen- 
eral affairs  gradually,  but  steadily,  grown 
worse.**  It  is  further  alleged  "that  for  more 
than  a  year  now  past  the  defendant  company 
has  altogether  ceased  to  operate  said  ports,  or 
any  of  them,  within  this  state :  that  no  single 
agency  or  place  of  business  has  been  main- 
tained within  this  state,  and  that  the  town 
of  Williamston  has  been  absolutely  discon- 
tinued as  the  principal  place  of  business  of 
said  company,  as  required  by  said  article  of 
incorporation."  **It  is  a  tacit  condition  of  a. 
grant  to  a  corporation  that  the  grantees  shall 
act  up  to  the  end  or  design  for  which  they 
are  incorporated ;  and  hence,  through  neglect 
or  abuse  of  its  franchises,  a  corporation  may 
forfeit  its  charter  as  for  condition  broken,  or 
for  breach  of  trust.  The  duties  assigned  by 
an  act  of  incorporation  are  conditions  annexed 
to  the  grant  of  the  franchises  conferred  (Ang. 
&  A.  Corp.  g  776),  and  duties  implied  are 
equally  obligatory  with  duties  expressed, 
and  their  breach  is  visited  by  the  same  con- 
sequences.** Atty-Oen.  v.  Petersburg  dt  R.  R. 
Co.  28  N.  C.  456 ;  Field,  Priv.  Corp.  456, 
note. 

It  has  been  held,  without  reference  to  any 
express  provision  of  law  or  specific  require- 
ment of  the  charter,  that  it  is  the  duty  of  a 
corporation  to  keep  its  principal  place  of 
business,  its  books  and  records,  and  its  prin- 
cipal officers,  within  the  state  which  incor- 
porated it,  to  an  extent  necessary  to  the  full- 
est jurisdiction  and  visitorial  power  of  the 
state  and  its  courts,  and  the  efficient  exercise 
thereof  in  all  proper  cases  which  concern  8ai<l 
corporation.    StaU  v.  Miltoaukee,  L.  S.  d;  W.j 
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North  Carolina  Supremb  Court. 


Not., 


li,  Co.  45  Wis.  570.  In  commenting  upon 
this  decision,  Mr.  Morawetz  (Priy.  Corp. 
861)  says:  "This  doctrine  is  correct  only 
provided  the  legislature  has  expressed  the 
policy  of  the  state  by  some  special  enact- 
ment, or  b^  a  general  system  of  legislation 
regarding  incorporated  companies.  There  is 
no  such  rule  at  common  law.  It  is  always 
implied  in  the  grant^f  a  charter  of  incorpora- 
tion, where  there  is  no  indication  to  the  con- 
trary, that  the  company  shall  have  its  cen- 
tral office  or  place  of  management  in  the  state 
under  whose  laws  it  was  organized.  This 
however,  is  merely  a  rule  applicable  to  the 
construction  of  charters  in  determining  the 
intention  of  the  corporators  and  of  the  stat«, 
and  is  not  an  arbitrary  rule  of  law. "  Accept- 
ing the  principle  as  thus  mcxlified,  and  ap- 
plying it  to  a  corporation  doing  business, 
like  the  defendant,  exclusively  under  a 
charter  granted  in  this  state,  it  would  seem 
'very  clear  that  by  the  policy  of  our  laws,  as 
indicated  by  "general  system  of  legislation," 
the  duty  referred  to  is  Imposed  upon  the  de- 
fendant. We  have  many  statutes  which 
plainly  contemplate  that  such  a  corporation 
:8hall  keep  its  principal  place  of  business— 
•certainly  some  of  its  agencies— within  the 
limits  of  the  state.  Of  such  are  sections  862 
and  868  of  the  Code,  relating  to  the  attach- 
ment of  shares  of  stock  in  corporations,  and 
the  interests  and  profits  thereon,  and  author- 
izing the  service  of  a  certified  copy  of  the 
warrant  of  attachment  on  "the  president  or 
other  head  of  the  association  or  corporation, 
or  with  the  secretary,  cashier,  or  managing 
a^ent  thereof.**  Of  such  also  are  the  pro- 
visions of  section  694,  Id.,  authorizing  the 
dissolution  of  the  corporation  upon  the  re- 
turn of  an  execution  unsatisfied  upon  a  judg- 
ment docketed  in  the  superior  court  of  the 
county  "where  it  has  its  only  or  principal 
place  of  business."  Reference  may  also  be 
liad  to  the  visitorial  powers  conferred  upon 
the  board  of  railroad  commissioners,  which, 
together  with  other  provisions  of  the  law, 
clearly  show  that  a  corporation  of  this  char- 
acter cannot  entirely  withdraw  all  of  its  of- 
ficers and  agencies  from  the  state.  The  de- 
cision in  State  v.  Milttaukee,  X.  S.  db  W,  R, 
Co.,  supra,  was  based  to  some  extent  upon 
fiimilar  statutory  provisions,  and  the  general 
principle  of  that  case  has  been  here  discussed 
for  the  purpose  of  showing  that  the  express 
provision  of  the  charter  of  the  defenaant, 
requiring  its  principal  place  of  business  to 
4>e  at  Wuliamston,  in  this  state,  may  well 
be  sustained  by  the  general  policy  of  our 
Jaws.  The  case  is  also  direct  authority  that 
such  a  violation  by  a  corporation  of  its 
•charter  is  "an  abuse' and  misuser  of  its  cor- 
porate powers,"  and  is  within  the  spirit  and 
meaning  of  our  statute  upon  the  subject. 
Without  considering,  then,  the  other  causes 
assigned  in  the  complaint,  we  are  of  the 
opinion  that  the  persistent  violation  of  the 
charter  in  withdrawing,  as  alleged,  the  prin- 
cipal place  of  business  from  Williamston, 
and  all  of  its  agencies  from  the  state,  would 
authorize  the  court  to  decree  a  dissolution 
of  the  defendant  corporation.  Atty-Oen.  v. 
Petersburg  d  R.  R.  Co.  supra. 

The  summons  in  this  proceeding  was  im- 
properly made  returnable  to  the  superior 
^L.  R.A. 


court  in  terra,  and  his  honor  remanded  the 
proceeding,  with  directitms  that  the  summons 
be  amended  so  as  to  make  it  returnable  be- 
fore the  clerk  on  a  day  certain.  This  order, 
together  with  the  other  directions  to  the 
clerk,  is  fully  sustained  by  the  principle 
laid  down  in  Epps  v.  Flowers,  101  N.  C.  158. 
7^  judgment  must  he  affirmed. 


STATE  of  North  Carolina 

T. 

Thomas  JONES  et  oL 
{118N.C.06».) 

1  •  The  burden  of  showing  that  a  person 
is  illeg^ally  detained*  when  held  under  a 
regular  mittimus.  Is  upon  the  prfsoaer.  as  the 
mittimus  is  suflSoient,  prima  faoie,  to  show  legal 
detention. 

8.   The  presumption  of  innocence  does 
not  appljr  on  an  application  for  a  writ  of  ha- 
beas corpus  by  one  held  under  a  commitment. 
(November  28, 1888.) 


Note.— Presumption  of  innocenee  in  JuLbeas  eorpu» 
proceedings. 

In  those  Jurisdictions  in  which  the  question  of 
the  innocence  of  a  prisoner  is  not  open  to  oonsid- 
eration  in  a  habeas  corpus  proceeding  there  is  evi- 
dently no  room  for  any  presumption  as  to  inno- 
cence. 

Thus  in  People  v.  BuUoff,  6  Park.  Crlm.  Bep.  77, 
it  is  held  that  the  question  of  innocence  is  not  open 
in  a  liabeas  corpus  proceeding. 

In  this  class  of  cases  if  there  can  be  said  to  be 
any  presumption  at  all  on  the  question  the  indict- 
ment is  held  for  the  purpose  of  the  proceeding,  to 
raise  a  conclusive  presumption  of  guilt. 

So  in  People  v.  Dixon,  4  Park.  Crim.  Bep.  05L  itis 
said  there  is  no  presumption  of  innooence  after  an 
Indictment  in  a  habeas  corpus  proceeding,  and  that 
this  presumption,  so  far  as  the  application  is  coo- 
cemed,  ''has  ceased,  if  not  given  place  to  the  pre- 
sumption of  guilt.** 

And  where  an  indictment  for  murder  was  held  to 
create  a  presumption  of  miilt  sufficient  to  preclude 
any  inquiry  into  tJie  merits  of  the  case  on  habeas 
corpus,  it  was  expressly  held  that  the  presumption 
of  ianocence  was  in  no  sense  trenched  upon.  State 
V.  Brewster,  86  La.  Ann.  606. 

Although  nothing  is  said  about  the  presumption 
of  innocence  or  burden  of  proof  in  Lynch  v.  Peo- 
ple, 88  111.  494,  it  is  implied  that  there  Is  no  pre- 
sumption of  innocence  In  a  habeas  corpus  proceed- 
ing to  obtain  bail  after  indictment  for  murder,  as 
the  court  says  that  in  view  of  such  an  indictment 
courts  and  Judges  ^'should  proceed  with  great  cau- 
tion in  their  examination  of  the  facts  that  a  pris- 
oner may  not  be  improperly  admitted  to  bail,  and 
only  in  case  he  is  clearly  entided  to  such  relief.** 

Where  the  question  of  innooence  is  permitted  to 
be  raised  the  doctrine  has  become  established  by 
all  the  cases  on  the  subject  that  an  applicant  for 
habeas  corpus  to  procure  bail,  when  held  under  an 
indictment,  has  the  burden  of  showing  that  he  is 
entitled  to  bail,  and  a  prima  fade  case  against  him 
is  made  by  an  indictment  for  a  capital  offense,  such 
as  murder.  Wx  parte  Johnson,  80  Tex.  App.  279;  JCx 
parte  Scoggln,  6  Tex.  App.  640;  Ez  parte  Smith.  23 
Tex.  App.  100;  Ex  parte  Bhear,  77  Ala.  V^  Sr  parie 
Vaughan,  44  Ala.  417;  Ex  ports  Goana,  90  Mo.  193; 
People  V.  Tinder,  19  Cal.  688,  81  Am.  Deo.  77;  £ls 
parte  Hammock,  78  Ala.  414;  State  v.  Hemdon,  107 
N.  C.  934;  Higbt  v.  United  States,  Morris  aowa)  407, 
48  Am.  Dec.  Ill;  Street  v.  Sute,  48  Miss.  1:  Ex  parte 
Bridewell,  57  Miss.  89:  Ex  parte  Heltren,  27  Ind.  87: 
Ex  parte  Jones,  65  Ind.  176;  Ex  parU  Kendall,  UM 
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CERTIORARI  to  review  a  decifiion  of  BrvaD, 
e/.,  refusing  to  discharge  petitioners  from 
custody  upon  A  writ  of  habeas  corpus.    Dw- 

Petitioners  were  arrested  and  brought  before 
a  justice  of  the  peace  upon  an  affinavit  and 
warrant  for  unlawfully  disposing  of  mortgaged 
property  under  Code,  §  1089.  They  were 
bound  over  to  the  superior  court  in  the  sum  of 
$200.  For  failure  to  give  bond,  they  were 
sent  to  jail  under  a  regular  mittimus.  The 
petitioners  applied  to  the  judge  of  the  superior 
court  for  a  writ  of  habeas  corpus,  alleging  that 
there  was  no  evidence  before  the  justice  that 
any  crime  had  been  committed  in  his  county, 
and  that  the  committal  was  made  through  his 
ignorance  and  malpractice.  Upon  the  return 
the  sheriff,  relied  on  the  mittimus  as  the  cause 
of  detention.  The  case  was  continued  over 
night  that  the  solicitor  might  have  time  to  ex- 


amine into  the  matter.  The  burden  was  placed 
on  petitioners  lo  show  that  they  were  illegally 
restrained  of  their  liberty,  and  they  refusing  to 
proceed  with  their  evidence,  the  court  refused 
to  discharge  them  and  they  were  permitted  to 
go  upon  the  bond  already  given. 

Further  facts  appear  in  the  opinion. 

Mesars.  Georee  M.  Lindsay  and  E.  O. 
Smith  for  petitioners. 

Mr.  Frank  I.  Osborne*  Atty-Oen,,  for 
the  State. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

The  learned  counsel  for  the  petitioners 
properly  and  frankly  admitted  that  this  was 
a  case  of  "novel  impression.**  The  continu- 
ance of  the  hearing  till  the  next  morning 
was  not  subject  to  exception.  It  is  difficult 
to  see  how  it  injured  the  petitionees,  who 


The  same  mliB  applies  after  an  Indictment  for 
rape,  where  the  offense  is  punishable  by  death.  Ex 
parte  Dusenberry,  97  Mo.  60i. 

So  one  under  indictment  for  assault  to  murder  is 
eubject  to  the  same  presumption  on  application 
(or  ball.   J^  parte  Ryan,  44  Cal.  555. 

The  statement  in  the  mala  case  that  it  Is  one  of 
**novel  impression**  Is  evidently  to  be  taken  as  re- 
f errlnfir  to  a  situation  in  Khich  the  prisoner  apply- 
Insr  for  habeas  corpus  is  held  under  a  commitment' 
by  a  magistrate  instead  of  being  held  under  an  in- 
dictment, as  the  cases  above  cited  show  that  the 
question  of  presumption  of  innocence  has  been  de- 
cided by  several  courts  on  application  by  a  person 
held  under  Indictment.  But  even  in  respect  to 
persons  held  under  a  magistrate's  commitment  the 
<Iueetion  is  not  entirely  new. 

In  Ex  parte  Scoggin,  aupra^  although  that  was  a 
case  of  indictment,  the  court  says  that  the  same 
rule  applies  to  a  person  held  by  warrant  of  com- 
mitment from  an  examining  court  for  a  capital  of- 
fense as  if  he  were  held  under  an  indictment. 

And  in  Ex  parte  McGlawn,  75  Ala.  38,  a  person 
faeld  under  commitment  by  a  magistrate  tor  hog 
stealing  was  considered  subject  to  the  presump. 
tion,  and  the  commitment  was  regarded  as  making 
a  prima  facie  case  for  his  detention,  when  he  ap- 
plied for  a  habeas  corpus. 

So  00  habeas  corpus  to  obtain  release  when  held 
under  alleged  excessive  bail,  under  indictment  for 
felonies,  such  as  forgery,  grand  larceny,  and  em- 
bezzlement, the  accused  will  be  assumed  guilty  for 
the  purpose  of  the  proceeding.  Ex  parte  Duncan, 
£3Cal.410,54CaL75. 

And  on  application  for  bail  by  one  indicted  for 
murder,  be  will  be  presumed  guilty  of  the  highest 
degree  of  the  crime,  and  mast  oyercome  that  pre- 
•umptlon  by  proof.   Ex  parte  Vaughan,  supra. 

Under  a  constitutional  provision  allowing  bail 
except  in  capital  cases,  where  the  proof  is  evi- 
dent or  the  presumption  great,  an  indictment  for 
murder  is  sufficient  to  create  this  great  presump- 
tion. Ex  parte  Smith,  Hight  v.  United  States,  Peo- 
ple V.  Tinder,  Ex  parte  Kendall,  Ex  parte  Heffren, 
and  Ex  parte  Jones,  iiupra. 

The  same  is  true  on  indictment  for  rape,  punish- 
able with  death.    Ex  parte  Dusenberry,  supra. 

The  general  doctrme  is  fairly  stated  in  the  early 
case  of  Hight  v.  United  States,  aupra^  declaring 
that  there  is  '*no  presumption  of  guilt  against  a 
prisoner  when  he  is  upon  his  trial,  but  so  far  as 
regards  all  intermediate  proceedings  between  in- 
dictment and  trial  it  furnishes  the  very  strongest 
possible  presumption  of  guilt.** 

The  same  doctrine  is  declared,  although  not  in  a 
habeas  corpus  case,  in  a  decision  excluding  as  a 
witness  a  oodefendant  of  the  accused.  The  court 
2dL.KA. 


says  "after  a  bill  found,  a  defendant  is  presumed 
to  be  guilty  to  most  if  not  to  all  purposes  except    ^ 
that  of  a  fair  and  impartial  trial  before  a  petit 
Jury.**    Statev.  Mills,  13  N.  0.420. 

The  same  doctrme  In  almost  the  same  words  is 
declared  in  proceedings  for  bail  in  People  v.  Tin- 
der. 19  GaL  689,  81  Am.  Dec.  77;  Ex  parte  Ryan,  44 
OaL555. 

So  m  State  V.  Herndon.  107  N.  a  934,  it  is  said 
**while  the  indictment  is  no  presumption  of  guilt 
on  the  trial  before  the  petit  jury,  it  is  otherwise  in 
the  application  for  bail.** 

The  generality  of  the  expressions  last  quoted 
does  not  entirely  agree  with  the  statement  m  Be 
Peoples,  47  Mich.  828,  that  a  person  is  not  presumed 
to  be  guilty  because  he  is  under  arrest,  but  that  the 
presumption  is  the  other  way.  But  this  language 
was  not  used  m  respect  to  a  habeas  corpus  pro- 
ceeding, or  to  any  application  of  the  prisoner  for 
ball,  but  with  respect  to  the  protection  of  his 
rights  against  uo necessary  delay  for  the  mere  con- 
venience or  personal  accommodation  of  officers. 

While  the  presumption  of  innocence  does  not  ex- 
ist for  the  purpose  of  a  habeas  corpus  proceeding 
and  the  burden  is  on  the  applicant  to  overcome  the 
prima  facie  case  made  by  a  commitment  or  indict- 
ment, the  question  after  proof  has  been  introduced 
Is  whether  or  not  on  the  whole  testimony  there  is 
reasonable  doubt  of  guilt.  Ex  parte  Bridewell,  67 
Miss.  89. 

It  is  said  in  Ex  parte  Hammock.  78  Ala.  414,  that 
exculpatory  evidence  must  be  weighed  ^'together 
with  the  presumption**  raised  by  an  indictment 
and  the  decision  pronounced  on  the  entire  case  as 
thus  presented. 

But  on  the  other  hand,  in  Ex  parte  Randon,  U 
Tex.  App.  145,  it  is  said  that  when  the  evidence  is 
gone  into  the  question  is  to  be  determined  without 
reference  to  whether  or  not  the  evidence  was  in- 
troduced by  the  applicant  or  by  the  state,  and 
without  reference  to  the  prima  facie  case  which 
would,  m  the  absence  of  proof,  be  made  by  the 
production  of  a  capias  and  a  valid  Indictment. 

These  cases  which  are  the  only  ones  found  which 
touch  the  point  do  not  agree  as  to  the  right  to  con- 
sider the  effect  of  an  indictment  as  creaUng  a  pre- 
sumption against  the  defendant,  where  evidence 
has  been  introduced  by  him  to  meet  the  prima 
facie  case  made  by  the  indictment,  but  the  cases  all 
seem  to  agree  that  the  whole  evidence  must  satisfy 
the  court  that  the  proof  of  guilt  is  evident  in  order 
to  JusttCy  a  denial  of  bail,  and  perhaps  the  courts 
would  not  in  practice  be  much  affected  by  any  dif- 
ference in  theory  as  to  the  effect  of  the  presump- 
tion raised  by  the  indictment  after  the  question  of 
innocence  had  been  opened  up  on  evidence. 
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'were  admitted  to  bail,  or  how,  if  iniurious, 
this  could  be  remedied  by  an  aixpeal.  It  is 
re*  acta,  and  cannot  be  undone.  Besides,  the 
delay  was  to  give  the  solicitor  opportunity 
to  examine  into  the  case,  and  was  expressly 
authorized  by  Code,  g  1685*. 

Upon  the  return  of  the  sherifT,  it  appeared 
that  the  petitioners  were  in  custody  upon  a 
mittimus  ^which,  indeed,  was  also  set  out 
in  the  application  for  habeas  corpus),  regular 
in  every  way,  from  a  justice  of  the  peace, 
for  failure  to  give  bond  for  their  appearance 
at  the  next  term  of  the  superior  court  to  an- 
swer a  criminal  charge  of  which  that  court 
had  jurisdiction.  Nothing  else  appearing, 
the  detention  was  clearly  legal.  The  court 
thereupon  called  upon  the  petitioners  to  show 
wherein  it  was  illegal.  They  declined  to 
furnish  him  any  evidence,  but  contended  that 
the  burden  was  upon  the  state  to  show  that 
thev  were  lawfully  in  custody.  The  state 
haa  already  done  so.  It  was  not  called  upon 
to  go  further  till  testimony  to  the  contrary 
was  offered.  The  sheriff  knew  probably 
nothing  whatever  of  the  detention  except  the 
mittimus.  He  was  not  called  upon  to  brine 
up  the  witnesses,  to  show  what  they  testified 
to,  or  to  prove  that  the  netitioners  were  guilty 
of  the  charge.  That  'fact  will  be  inquired 
into  by  a  grand  jury,  and  afterwards  by  a 
petit  jury,  if  a  jury  should  be  found,  at  the 
next  term  of  the  court.  The  presumption  of 
innocence  applies  only  upon  such  trial,  and 
does  not  avail  to  furnish  a  presumption  that 
the  detention  of  a  party  upon  regular  process, 
when  the  committing  officer  has  jurisdiction, 
is  illegal,  and  to  call  upon  the  state  in  a 
proceeding  like  this  to  show  that  the  defend- 
ant is  guilty  in  order  to  justify  the  deten- 
tion. The  detention  is  to  give  ot)portunity 
for  a  lury  to  pass  upon  the  question  of  the 
defendant's  guilt.  In  State  v.  Semdon,  107 
N.  C.  934,  the  judge  refused  to  hear  any  evi- 
dence, deeming  the  commitment  (ihere.  upon 

*When  it  appears  from  the  return  to  a  writ  of 
habeas  corpus  that  the  party  named  therein  is  de- 
tained on  any  oriminal  accusation,  the  court  may, 
if  he  think  proper,  make  no  order  forthedischarsre 
of  such  party  until  sulBcient  notice  of  the  time  and 
place  at  which  the  writ  shall  have  been  returned, 
or  shall  be  made  returnable,  be  sri  ven  to  the  district 
Bolloitor  of  the  county  in  which  the  person  proee- 
cutinir  the  writ  is  detained. 


I  a  true  bill  found  by  agrand  Jury)  conclusive 
of  probable  cause.  T^e  court  held  that  the 
strong  presumption  was  in  favor  of  the  cor- 
rectness  of  the  action  of  the  grand  jury,  but 
that  it  was  not  conclusive,  since  there  might 
be  other  evidence,  not  before  them ;  hence 
tliat  it  was  error  to  refuse  to  hear  evidence, 
but  that  in  no  event,  after  indictment  found, 
could  the  court  discharge  the  prisoner.  It 
might,  in  a  proper  case,  admit  to  bail.  But 
here  the  court  did  not  refuse  to  hear  evidence. 
It  asked  for  it.  The  production  of  the  mit- 
timus was  sufficient  prima  facie  to  show  » 
legal  detention.  The  petitioners  had  upon 
them  the  burden  of  showing  evidence  to  re- 
but this,  and  the  court  maoe  all  the  inquiry 
it  was  called  upon  to  made  (Ckxle,  g  1644) 
when  it  told  them  to  proceed  with  their  evi- 
dence, which  they  refused  to  do.  If  the  pe- 
titioners had  shown  that  there  was  no  evi- 
dence at  all  before  the  justice,  the  judge 
could  examine  into  the  case  de  novo,  unlesa 
they  had  waived  the  examination  before  the 
committing  officer  (9  Am.  &  £ng.  Encyclop. 
Law,  197) ,  and  bind  over  or  discharge  them ; 
or,  if  the  facts  proved  did  not  constitute  a 
crime,  he  might  discharge  them,  or,  if  the 
bail  was  excessive  in  amount,  reduce  it. 
There  may  arise  cases  where  the  court,  em 
mero  motu,  as  it  has  power  to  do,  may  issue 
the  writ  (Code,  §  1682)  ;  and  of  course  it 
may  in  all  cases  summon  witnesses,  and  in- 
vestigate whether  the  prima  facie  case  of 
legal  detention  is  not  rebutted.  But  the 
present  case  does  not  raise  a  question  of  the 
power  to  do  this.  The  petitioners  are  in 
court.  There  is  nothing  that  indicates  that 
they  are  weak,  helpless,  or  ignorant  of  their 
riffhts.  Indeed,  they  are  represented  by  coun- 
sel. The  judge  does  not  refuse  to  hear  testi- 
mony. He  calls  upon  the  state  to  show  the 
cause  of  the  detention.  This  it  does  satis- 
factorily by  the  sheriff's  return.  The  court 
then  asks  the  petitioners  for  their  evidence. 
They  refuse  to  give  any.  The  court  could 
do  iio  otherwise  than  to  refuse  to  discharge 
them.  Code,  §  1645.  It  seems,  indeed,  that 
the  petitioners  in  fact  are  not  even  in  cus- 
tody, but  are  now  out  on  bail.  They  have 
no  ground  to  complain  in  any  particular. 
Feiition  dismissed. 
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1  •  The  eroMiiif  of  a  li%hway  and  rail- 
road at  dilTerent  eleratione,  one  passing 
under  the  other.  Is  not  within  the  provisions  of  the 
statute  as  to  the  rate  of  speed  of  trains  or  as  to 
rinirinflr  the  bell  or  blowing  the  whistle  at  a  high- 
way crossing. 


8.  Failure  to  rin^  the  bell  or  eonad  tho 
whistle  of  a  train  on  approaching  a  highway 
which  passes  under  the  railroad  oannot  be  re- 
garded as  negligence  which  wiU  make  the  FBilroad 
company  liable  for  frightening  a  horse  by  the 
passing  of  the  train,  if  the  noise  of  the  bell  or 
whistle  would  under  the  droumstances  liave 
merely  taioreased  the  noise  of  the  train  and 
tended  to  frighten  the  hone  still  more. 

8*  Compensatory  damaflres  cannot  in* 
clnde  an  allowance  lor  '^inoonTen* 
ienoe''  as  well  as  injuries. 

(December  29, 1808.) 


NOTB.— In  view  of  the  wide-spread  agitation  to  {  especially  Important  as  to  the  dilTerenoe  between 
sboileh  railroad  grade  orosslnga  and  the  already   these  modes  of  crossing  in  respect  to  the  i 
numerous  oFCrhead  crossings  the  above  decision  is  I  caution  and  signals. 
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APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  St.  Croix  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recoTer  damageii  for  injuries .  alleged  to  have 
resulted  from   defendant's  negligence.     Be- 

The  facts  are  stated  in  the  opinion. 

Mr.  Solon  L«  Perriii«  for  appellant: 

If  the  view  of  a  traveler  on  a  highway  ap- 
proaching a  railway  crossing  is  so  obstructed 
that  he  cannot  see  an  approaching  train  in 
time  to  stop  his  team  before  inlury,  and  if  be 
is  unable  to  hear  an  approaching  train  when 
bis  team  is  in  motion,  ordinary  care  requires 
bim  to  stop  and  listen. 

Setfeld  T.  OhteOffo,  M.  dSt.  P.  B.  Co.  70  Wis. 
216. 

Plaintiff  apprehended  danger,  or,  as  he  him- 
self savs,  was  * 'wondering  if  I  would  get 
catcbea."  It  was  at  a  place  where  he  could 
not  come  in  collision  with  the  train;  he  was  in 
possession  of  all  bis  faculties,  with  nothing  to 
distract  his  attention.  He  took  all  the  cbances 
attendant  upon  the  undertaking. 

Sehmolu  y.  Ohieago,  M.  A  St.  P.  R.  Oo.  88 
y^iB.  659;  (ynannOl  y.  Misiouri  Pae.  RCh.t 
Mo.  App.  190. 

The  plaintiff  testifies  that  be  did  not  stop 
and  listen  for  the  train.  Under  all  the  authori- 
ties he  was  guiltyof  contributory  negligence. 

Butterfkld  y.  Western  B.  Oo.  10  Allen,  582, 
87  Am.  Dec.  678;  Sckofield  v.  Chicago,  M,  A  St. 
P.  B  Oo.  U4  U.  S.  615.  29  L.  ed.  224;  Favor 
y.  Boiton  A  L.  B  Corp.  114  Mass.  850,  19  Am. 
Rep.  864;  Rfieiner  v.  Chicago,  St.  P.  M.  dt  0. 
B.  Oo.  86  Minn.  170. 

Mewrs.  Thomas  Wilson  and  Homphrey 
ft  Arnquist  also  for  appellant. 

Mr.  A*  J.  Kinney*  for  respondent: 

The  conditions  surrounding  this  crossing 
make  it  an  extremely  daneerous  one.  Hence 
the  law  requires  that  the  defendant's  servants 
in  charge  of  its  trains,  "  should  approach  this 
crossing  at  a  less  rate  of  speed  and  use  in- 
creased diligence  tn  giving  warning  of  their 
approach." 

Continental  Imp.  Oo.  y.  i^ead,  95  U.  S.  161, 
24  L.  ed.  403;  Winetanley^.  Chicago,  M.  A  St. 
P.  B.  Oo.  72  Wis.  876;  1  Thomp.  Neg.  §  6,  p. 
422;  RoberU  v.  Chicago  AN.  W.  B.  Cb.85  Wis. 
679;  Ouggcnheim  y.  Lake  Shore  A  M.  S.  B  Co. 
66  Mich.  160;  Voak  y.  Northern  Cent.  B.  Co.  75 
N.  T.  820;  Piper  y.  Chicago,  M.  A  St.  P.  B. 
Co.  77  Wis.  247. 

Although  the  statute  does  not  require  a 
whistle  to  be  blown  for  this  crossing,  yet  the 
Jury  had  a  right  to  find,  in  view  of  \he  char- 
acter of  the  crossing  and  the  liability  of  an 
accident  happening  there,  it  was  negligence  on 
the  part  of  the  defendant  to  omit  such  a  signal. 

CordeH  v.  New  Tork  Cent.  A  H.  B  B.  Co.  70 
N.  T.  119,  26  Am.  Rep.  550;  1  Thomp.  Neg. 
§4,  p.  419;  Winstanley  v.  Chicago,  M.  A  St. 
P.  B.  Co.  supra;  EHert  v.  Green  Bag  A  M.  B. 
Co.  48  Wis.  608;  Rorer,  Railroads,  1012-1014. 

The  doctrine  that  the  statute  concerning  the 
giving  of  signals  does  not  require  the  whistle 
to  be  blown,  except  where  the  highway  was 
crossed  at  grade,  was  considered  and  thor- 
oughly exploded  by  the  Kentuckv  court  of 
appeals  in  Bupard  y.  Chesapeake  A  0.  B.  Co. 
7  L.  R.  A.  816,  10  Ky.L.  Rep.  1023. 

See  also  Pennsylvania  R  Co.  v.  Barneti,  69 
22L.R.A. 


Pa.  259,  98  Am.  Dec.  846;  Wakefield  v.  Qfn- 
nedicut  A  P.  R  B  Co.  37  Yt.  380.  86  Am. 
Dec.  711. 

In  Ransom  y.  Chicago,  St.  P.M.  A  0.  B.  Oo.^ 
62  Wis.  178,  61  Am.  Rep.  718,  it  is  held  that 
our  statute  "was  intended  to  guard  against 
the  danger  of  injury  from  the  frightening  of 
teams  driving  upon  the  highway  near  the. 
crossing  as  well  as  the  danger  of  actuid  col' 
lision  at  the  crossing." 

See  also  1  Thomp.  Neff.  ^  15,  p.  852. 

There  is  no  Juridical  oistinction  between  an 
injury  happening  through  the  traveler's  horse 
taking  fnght  at  the  object,  and  an  Injury 
throtigh  his  coming  into  direct  collision  with  it. 

1  Thomp.  Neg.  ^  14,  p.  849;  Norton  y, 
Eatiern  R  Co.  118  Mass.  866. 

It  was  proper  to  submit  to  the  jury  the  ques- 
tion whether,  under  the  circumstances,  the 
running  of  the  train  at  the  rate  shown  wa» 
negligence. 

Winstanley  v.  Chicago,  M.  A  St.  P.RCo.1% 
Wis.  875;  Ovgoenheim  v.  Lake  Shore  A  M.  S^ 
B.  Co.  66  Mich.  160;  1  Thomp.  Keg.  §  8,  p. 
418;  Linfield  v.  Old  Colony B.  C^.lOCush. 
562,  57  Am.  Dec.  124;  Bichardson  v.  New  Ywrk 
Cent.  B.  Co.  45  N.  Y.  846. 

Appellant  insists  that  the  plaintiff  was  neg- 
ligent in  not  stopping  his  horse  entirely  and 
listening  for  the  train;  but  there  is  nothing  in 
the  evidence  that  furnishes  even  a  suggestion 
that  he  could  have  heard  the  train  any  letter  if 
he  had  stopped. 

What  is  reasonable  care  in  any  case  de 
pends  upon  the  particular  circumstances  of 
that  case.  Precautions  which-  would  be  rea- 
sonable in  one  case  may  not  be  deemed  so  in 
another  case.  It  is  impossible  for  the  law  to 
define  the  acts  which  would  or  would  not 
amount  to  reasonable  care. 

Rorer,  Railroads,  1023;  Oottrill  y.  Chicago, 
M.  A  tst.  P  B.  Co.  47  Wis.  634.  82  Am.  Rep, 
796;  McKdgue  y.  Janesville,  68  Wis.  50;  PhU- 
lips  V.  Chicago,  M.  A  St.  P.  B.  Co.  64  Wis, 
475;  Hoye  y.  Chicago  A  N.  W.  B.  Co.  62  Wis. 
666;  EiUrt  y.  Qreen  Bay  A  M.  B.  Co.  48  Wis. 
606;  Duffy  v.  Chicago  A  N.  W.  B.  Co.  80 
Wis.  269;  Boberts  v.  Chicago  A  N.  W.  R.  Oo. 
85  Wis.  679;  Beanstrom  v.  Northern  Pac.  B. 
Go.  46  Minn.  193;  Kelly  y.  St.  Paul,  M.  A  M. 
B.  Oo.  29  Minn.  1;  Dans  v.  New  Tork  Cent.  A 
B.  B.  R  Oo.  47  N.  Y.  400;  Ernst  v.  Hudson 
Biver  R  Co.  85  N.  Y.  9,  90  Am.  Dec.  76U 
Mackay  v.  New  Tork  Cent.  B.  Co.  35  N.  Y.  75. 

If  for  any  reason  the  approach  of  a  train 
cannot  be  perceived  by  passengers  on  this 
highway  in  the  vicinity  of  this  crossing,  and 
the  usual  signals  are  not  sufficient  to  give 
warning  of  its  approach,  then  the  defendant  is 
bound  to  employ  some  other  means  of  giving 
such  warning. 

Boberts  v.  Chicago  A  N.  W.  B.  Co.  35  Wis.  679. 

Orton* «/.,  delivered  the  opinion  of  the 
court: 

The  facts  of  this  case  are  substantially  a» 
follows:  In  the  city  of  Hudson,  and  near 
the  northeastern  limits  thereof,  there  Is  a 
highway  or  wagon  road  (the  name  of  which 
is  not  given)  that  starts  at  the  intersection 
of  St.  Croix  and  Eleventh  streets,  and  runs 
in  a  northeasterly  direction,  in  a  descending 
grade,  and  through  a  deep  cut,  until  it  passe* 
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under  the  railroad,  or  railroad  bridge  o^er 
the  same,  of  the  defendant,  and  then  passes 
on,  and  constitutes  the  main  highway  from 
the  city  to  the  North  Wisconsin  Junction. 
After  it  has  passed  under  the  railroad  bridge, 
and  about  TZ  feet  from  it,  there  had  been  a 
washout  that  tore  out  an  old  culvert,  and 
*made  a  gorge  or  gully  about  20  feet  deep  in 
ft  part  of  the  road,  which  left  the  track  quite 
narrow.  There  was  a  fence  along  the  edge 
of  this  gorge.  On  the  1st  day  of  October, 
1892,  the  plaintiff  was  traveling  alon^  this 
road  from  said  junction  towards  the  railroad 
bridge,  with  his  wife,  in  a  single  carriage. 
When  he  was  passing,  or  had  just  passed, 
under  said  bridge,  a  freight  train  of  the  de- 
fendant passed  over  said  bridge,  and  the  noise 
frightened  the  plaintiff's  horse  and  he  became 
unmanageable,  and  ran,  and  jumped  over 
said  fence  into  the  said  gorge,  and,  of  course, 
turned  over  the  carriage,  and  threw  the  plain- 
tiff and  his  wife  out,  but,  strange  to  say, 
with  but  slight  injury  to  the  plaintiff  and 
no  injury  to  his  wife.  It  is  difficult  to  say 
from  the  evidence  whether  the  plaintiff  was 
under  the  bridge  when  the  train  passed  over 
It,  or  had  passed  bevond  the  bridge  when  the 
train  passed  over,  lor  the  plaintiff  testified 
that  he  was  going  down  the  bank  when  he 
saw  the  engine,  and  that  was  over  70  feet 
from  the  bridge.  It  does  not  appear  that 
this  road  was  one  of  the  streets  of  the  city. 
It  would  appear  to  be  a  country  highway, 
leading  to  the  city,  for  it  seems  to  have  no 
name  or  number.  The  train  was  running 
about  fifteen  miles  per  hour.     There  was  no 

Eroof  that  the  bell  was  rung  or  the  whistle 
lown  before  passing  over  the  bridge.  The 
learned  jud^e  instructed  the  jury  that  the 
statute  required  the  bell  to  be  rung  at  and 
before  crossing,  and  that  they  should  take 
into  consideration  the  rate  of  speed  that  the 
train  was  running,  and  that  it  was  negli- 
gence not  to  have  rung  the  bell  or  blown  the 
whistle.  The  jury  must  have  found  the  de- 
fendant guilty  of  negligence  in  one  or  more 
of  these  particulars.  The  verdict  for  the 
plaintiff  was  $100.  The  court  instructed  the 
jury  **that  they  could  only  allow  the  plain- 
tiff a  reasonable  compensation  for  the  incon- 
venience and  injury  he  suffered  from  the 
causes  named, "  and  this  was  excepted  to  by 
the  defendant's  counsel.  It  is  a  little  re- 
markable that  this  case  was  tried  both  by  the 
court  and  counsel  precisely  as  if  the  accident 
had  occurred  at  an  ordinary  railway  crossing 
at  grade  with  and  intersecting  a  highway. 
The  very  best  reason  for  constructing  a  rail- 
road over  or  under  a  highway  is  to  avoid  the 
danger  and  hazards  of  such  an  ordinary  grade 
crossing.  Our  statute  (§  1837,  Rev.  Stat, 
and  section  1299c,  Sanborn  &  Berry  man, 
Anno.  Stat.  p.  806)  provides  for  constructing 
railways  over  bridges  or  arched  culverts 
above  highways.  This  bridge  is  presumed 
to  have  been  constructed  according  to  law. 
Such  crossings  are  to  be  encouraged  in  order 
to  secure  the  safety  and  security  of  the  pub- 
lic, as  crossings  at  grade  are  always  danger- 
ous. 19  Am.  &  Eng.  Encyclop.  Law,  868, 
869 ;  Pittsburg  db  G.  S.  Co.  v.  Southmst  Penn- 
sylvania JR.  Co.  77  Pa.  173.  All  the  statutory 
regulations  and  liabilities  on  the  subject  of 
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railroad  crossings  applv  only  to  such  as  ara 
constructed  at  even  grade  with  the  highway, 
and  none  of  them  are  applicable  to  a  crossing 
constructed  above  or  below  the  highway.  4 
Am.  &  Eng.  Encyclop.  Law,  907 ;  People  v. 
New  T<yrk  Cent,  di  H.  R.  R,  Co.  lA:  N.  Y. 
802 ;  New  York  A  N.  E.  i2.  Co,  v.  Waterfmry, 
65  Conn.  19 ;  Central  Vermont  B.  Co.  ▼.  Bay- 
alton,  58  Vt.  284 ;  Clawson  v.  Chicago  A  G. 
8.  R.  Co.  95  Ind.  152 ;  Whitcher  v.  SomerviUe^ 
188  Mass.  454;  Pennsylvania  R.  Oa'$  App. 
118  Pa.  84. 

Common  reason  teaches  that  this  crossing 
is  very  different  from  the  common  railroad 
crossing  at  the  grade  of  the  highway,  not 
onlj  in  fact,  but  in  all  its  incidents  and  re- 
lations to  the  traveling  public.  There  is  no 
danger  at  such  a  crossing  of  any  collision  of 
railroad  trains  or  cars  with  man,  beast,  or 
vehicle  on  the  highway.  It  cannot  be  the 
direct  cause  of  any  physical  iujury  to  any 
person  or  thing  on  the  highway.  The  train 
passing  over  this  bridge  can  cause  no  injury 
to  persons  or  property  on  the  highway  other 
than,  or  different  from,  their  injury  while 
passing  on  a  highway  parallel  to  the  rail- 
road. 

The  only  possible  injury  a  railroad  train 
can  inflict  upon  persons  or  property  in  the 
highway  is  by  fris^htenin^  horses  while  draw- 
ing vehicles  or  beinff  ridden,  and  causing 
them  to  run  away,  and  do  damage,  as  in  this 
case.  Only  horses  unused  to  such  a  place 
would  be  frightened,  and  only  horses  hard  to 
hold,  or  not  Veil  subdued,  would  run  away 
or  get  beyond  the  control  of  the  driver;  so 
that  it  is  not  common  that  any  injury  would 
happen,  even  from  this  cause.  It  is  certainly 
no  wronj;  for  the  train  to  be  run  over  such 
bridges  in  the  usual  and  ordinary  way,  and 
even  in  this  way  some  horses  going  under  the 
bridge,  or  being  near  it  at  the  same  time, 
might  be  frightened  by  it.  The  trains  must 
necessarily  make  considerable  noise  going 
over  the  bridge.  They  cannot  be  run  with- 
out it.  It  is  not  by  any  means  certain  that 
a  train  would  make  less  noise  going  over 
slowly  than  faster.  What  degree  of  noise 
must  it  make  to  frighten  horses?  A  horse 
liable  to  be  frightened  would  be  by  the  train 
passing  over  the  bridge  at  any  rat«  of  speed. 
There  arc  too  many  contingencies,  condi- 
tions, and  uncertainties  about  it  to  make  it 
a  rule  of  law  that  a  high  rate  of  speed  would 
be  the  proximate  cause  of  a  iniury  caused  by 
a  horse  running  away  through  fright  from 
the  noise  of  the  train.  To  be  a  rule  of  law. 
the  injury  from  such  a  cause  must  not  only 
be  proximate,  but  usual  or  common,  and  to 
be  expected,  or  that  could  be  anticipated. 
There  were  probably  a  mat  many  instances 
when  horses  passing  under  or  near  the  bridge 
when  a  train  was  going  over  it  were  not 
caused  to  run  away,  or,  if  frightened  at  all 
by  it,  to  such  an  extent  How  could  the 
company  or  its  servants  anticipate  just  when 
a  horse  would  be  frightened  to  such  an  ex- 
tent, under  such  circumstances?  This,  so 
far  as  I  know,  is  a  new  question,  and  I  have 
said  enough  by  the  way  of  common  reason- 
ing, in  the  absence  of  au^orities,  to  show 
that  it  would  be  an  unsafe  rule  for  the  court 
to  instruct  the  jury  that  they  might  consider 
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the  speed  of  the  train,  and  find  that  its  run- 
ning at  the  rate  of  fifteen  miles  per  hour  was 
the  proximate  cause  of  the  injury  in  this 
case.  We  have  seen  that  the  statute  as  to  the 
rate  of  speed  of  the  train  and  as  to  ringing 
the  bell  or  blowing  the  whistle  has  no"  ap- 
plication to  such  a  crossing.  All  such  reg- 
ulations apply  only  to  crossings  on  an  even 
^rade  with  the  highway,  and  the  rules  of  law 
established  by  the  decisions  of  the  courts  are 
with  reference  only  to  such  crossings.  The 
danger  from  such  bridges  of  frightening 
horses  is  no  greater  in  fact,  and  no  more 
•common,  than  from  the  railroad  running 
near  and  parallel  to  a  highway.  It  would 
seem  to  be  no  more  reasonable  to  establish  a 
rate  of  speed  for  the  trains  in  passing  such 
places  in  one  case  than  in  the  other.  This 
bridging  over  highways  should  be  encour- 
jkged,  not  only  for  the  safety  of  the  public, 
but  for  the  benefit  of  railroad  companies 
themselves,  and  for  their  protection  also. 
They  should  be  no  longer  burdened,  ob- 
structed, or  inconvenienced  by  the  re^rula- 
tions  and  precautions  applicable  to  grade 
•crossings.  If  they  are  required  to  lessen  their 
speed,  to  ring  the  bell  and  blow  the  whistle, 
and  use  all  the  precautions  applicable  to 
lorade  crossings,  such  expensive  constructions 
in  the  Interest  of  the  public  will  be  gratui- 
tous, and  they  will  not  be  encouraged  to  in- 
cur such  an  expense.  As  to  ringing  the  bell 
and  blowing  the  whistle,  they  are  only  re- 
quired, if  at  all,  in  order  to  avoid  frighten- 
ing horses,  and  with  that  view  to  warn  the 
traveler  ou  the  highway  to  stop.  Where 
should  he  stop,  and  how  near  the  bridge?  If 
near  the  bridge,  and  his  horse  is  liable  to  be 
frightened  and  run  away,  he  will  be  in  a 
much  more  dangerous  condition  than  if  he 
should  drive  on,  and  take  his  chances;  for 
the  horse,  facing  the  train  rushing  over  the 
bridge,  would  turn  suddenly  around  to  es- 
cape danger,  and  upset  the  carriage.  If  he 
is  to  stop  at  a  place  further  off,  to  look  or 
listen  for  the  train,  then  such  a  precaution 
would  be  useless,  for  the  train  is  then  so  far 
off  as  to  be  out  of  sight  or  hearing.  The 
sound  of  the  bell  or  the  whistle  is  only  heard 
when  the  train  is  near  a  grade  crossing,  and 
it  may  well  warn  the  traveler  to  stop  near  the 
track  of  the  crossing,  and  be  out  of  danger. 
Take  this  case  as  an  illuetration.  The  plain- 
tiff was  driving  in  a  deep  cut  with  hi^h  em- 
bankments. If,  when  he  entered  it,  he  had 
looked  or  listened,  he  could  not  have  seen 
or  heard  anything  of  the  train,  for  it  was 
too  far  off.  If  he  had  stopped  nearer  the 
bridge,  he  could  not  have  seen  the  train  or 
the  trainmen  seen  him.  He  could  only  ex- 
pect the  bell  to  be  rung  or  the  whistle  blown 
when  he  was  very  near  the  bridge.  Then 
the  noise  of  either  would  only  have  increased 
the  noise  of  the  train,  and  frightened  the 
hnrse  still  more,  and  his  only  safe  way  would 
have  been  to  drive  on.  The  negligence  of  the 
company,  to  be  culpable,  must  have  caused 
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or  contributed  to  produce  the  injury.  When 
was  there  any  such  negligence  in  this  case? 
We  cannot  find  from  the  evidence  that  there 
was  any. 

The  jury  followed  the  instructions  of  the 
court,  and  ignored  the  fact  that  this  was  not  a 
grade  crossing  to  which  the  statutory  regula- 
tions applied,  and  found  negligence  only  ap- 
propriate to  such  a  crossing,  ^t  was  clearly 
a  mistrial,  by  the  trial  of  issues  not  in  the 
case.  A  railroad  bridge  crossing  was  made 
to  bear  all  the  legal  tests  of  a  grade  crossing 
that  tntersects  the  highway.  lam  unable  to 
suggest  what  regulations,  if  any,  ought  to 
be  provided  for  such  a  crossing  by  the  legis- 
lature. It  is  so  much  like  a  highway  near 
and  parallel  to  the  railroad,  on  which  horses 
mav be  frightened  by  the  noise  and  seeing  the 
train  pass  by,  that  I  am  unable  to  suggest  any 
regulations  which  ou8:ht  not  to  apply  to  one 
as  well  as  the  other.'  This  plaintiff  knew 
when  he  entered  the  deep  cut  leading  to  the 
bridge  that  ho  had  a  horse  liable  to  be  fright- 
ened and  run  away  if  he  should  be  caught 
near  or  under  the  bridge  when  the  train  passed 
over  it,  and  yet  he  drove  on,  thinking,  as 
he  said,  that  he  might  be  there  when  the 
train  passed.  He  knew  when  he  entered  the 
deep  cut  that  the  train  was  then  too  far  away 
to  be  seen  or  heard,  for  he  says  he  looked  for 
a  train,  and  did  not  hear  or  see  any ;  and 
yet  he  drove  on,  more  and  more  out  of  sight 
of  an  approaching  train  and  when  he  could 
have  heard  the  bell  or  whistle  it  was  too  late. 
His  horse  had  jumped  over  the  fence  when 
he  first  saw  the  locomotive.  He  did  not  wait 
or  stop  to  look  or  listen,  but  took  his  chances, 
and  drove  on.  I  am  not  sure  but  that  the 
company  might  make  itself  liable  for  blow- 
ing the  whistle  and  ringing  the  bell  so  near 
such  a  bridge  crossing  as  to  frighten  teams 
passing  under  it  on  the  highway.  But  that 
IS  not  this  case. 

It  is  not  very  important  to  notice  one  er- 
roneous word  in  the  instructions  of  the  court, 
where  the  whole  general  charge  was  so  clearly 
erroneous.  The  court  instructed  the  jury 
that  they  might  allow  a  reasonable  compen- 
sation to  the  plaintiff  for  the  inconvenience 
as  well  as  for  the  injury  he  suffered.  The 
court  might  as  well  have  told  the  jury  to 
make  the  plaintiff's  verdict  large  enough  to 
compensate  him  for  any  disquiet,  uneasiness, 
annoyance,  or  trouble  he  suffered,  for  these 
are  inconveniences  according  to  Webster ;  and 
they  are  not  the  subjects  of  compensation, 
although  they  might  be  of  exemplary  dam- 
ages. The  misuse  of  this  word  may  have 
swelled  the  damages  for  this  trifling  injury 
to  $100.     It  was,  therefore,  an  error. 

This  case  is  not  important  in  amount,  but 
it  certainly  is  important  in  the  legal  princi- 
ples involved.  Cases  like  this  are  not  com- 
mon, and  it  is  at  least  doubtful  whether  there 
ouffbt  to  be  any  like  it. 

l%e  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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1.  Property  owned  by  »  charitable  in- 
etitntion  is  not  exempt  from  taxation  if  DOt 
used  by  thelnstltutloii.  Under  Coniit.,  art.  12,  f  2, 
exempting  property  ^'used  exclusively  for**  cer- 
tain speoifled  purpoaee  inoladlng  ^Mnstltutlona 
of  public  charity." 

8«  The  intention  to  nee  property  by  a 
charitable  institution  is  not  equivalent  to 
the  use  of  it  within  a  provision  as  to  exemption 
from  taxation. 

(December  20, 180B.) 

APPEAL  by  complainant  from  a  jadgment 
of  the  District  Court  for  Lewis  and  Clarke 
County  in  favor  of  defendants  in  a  sait  brought 
to  eojoin  the  collection  of  certain  taxes  which 
had  been  assessed  against  property  held  by 
plaintiffs.    Affirmed. 

Statement  by  DeWitt»  J,: 

This  action  was  brought  by  the  plaintiff 
against  the  county  of  Lewis  and  Clarke  and 
the  treasurer  thereof  praying  for  a  judgment 
that  the  assessment  of  general  taxes  against 
certain  real  estate  of  plaintiff,  and  the  levy 
of  said  taxes,  be  adjudged  to  be  void,  and 
that  the  said  treasurer  he  enjoined  from  sell- 
ing said  property  for  said  taxes.  The  plain- 
tiff set  up  in  its  complaint  that  it  was  an  in- 
stitution of  purely  public  charity,  and  that 
it  was  the  owner  of  certain  lands  in  Lewis 
and  Clarke  county,  describing  them.  It  is 
not  set  up  in  the  complaint  that  this  land  is 
now  being  used  by  the  plaintiff  in  any  man- 
ner. It  is  alleged  in  the  complaint  that  the 
lands  are  held  for  the  purpose  of  erecting 
buildings  for  certain  purely  charitable  pur- 
poses, unsectarian  in  character.  Upon  these 
lands,  the  general  taxes  were  assessed  and 
levied  by  the  county  of  Lewis  and  Clarke  for 
the  year  1892.  The  plaintiff  claimed,  before 
the  board  of  equalization,  that  it  was  exempt 
from  this  taxation,  but  the  board  refused  to 
allow  said  claim,  except  as  to  twenty  acres 
of  the  tract  above  described,  upon  which  is 
being  built  an  asylum  for  orphans.  A  general 
demurrer  to  the  complaint  was  sustained,  and 
judgment  thereon  entered  for  defendants. 
The  plaintiff  appealed. 

The  appeal  brings  up  for  a  construction  the 
fol  lowing^provisions  of  the  constitution  and 
laws :  **  The  property  of  the  United  States, 
the  state,  counties,  cities,  towns,  school  dis- 
tricts, municipal  corporations,  and  public 
libraries,  shall  be  exempt  from  taxation,  and 
such  other  property  as  may  be  used  ex- 
clusively for  agricultural  and  horticultural 


Note.— See  note  to  Book  Agents  of  Methodist 
Episcopal  Church  South  v.  Hinton  (Tenn.)  19  L.  B. 
A.  289,  on  the  effect  of  secular  use  upon  exemption 
of  property  of  religious  institutions  from  taxation. 
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societies,  for  educational  purposes,   pla 

for  actual  religious  worship,  hospitals  and 
places  of  burial,  not  used  or  held  for  private 
or  corporate  profit,  and  institutions  of  puivly 
public  charity,  may  be  exempt  from  taxa- 
tion." Const.  §3,  art.  12.  lu  pursuance  to 
this  provision  of  the  constitution,  the  legis- 
lature enacted  as  follows :  **  The  property  of 
the  United  States,  the  state,  counties,  cities, 
towns,  school  districts,  municipal  corpora- 
tions, public  libraries,  and  such  other  prop- 
erty as  is  used  exclusively  for  agricultural 
and  horticultural  societies,  for  educational 

Eurposes,  places  for  actual  religious  worship, 
ospitals  and  places  of  burial  not  used  or 
held  for  private  or  corporate  profit,  and  in- 
stitutions of  purely  public  charity,  are  ex- 
empt from  taxation ;  provided,  no  more  land 
than  is  necessary  for  said  purposes  shall  be 
exempt. "  Section  2  of  **  An  Act  Concerning 
Revenue"  (p.  78,  2d  Sess.  1891). 

Mr.  T.  J.  Walsh,  for  appellant: 

The  word  "  institution"  in  the  statute  and  in 
the  constitution  is  used  in  its  largest  and  most 
comprehensive  sense  to  signify,  as  expressed 
b^  Webster,  "  an  established  or  organized  so- 
ciety or  corporation  ...  as  a  literary  institu- 
tion, a  charitable  institution,"  as  well  as  in  the 
sense  of  "a  building  or  the  building  used  by 
such  organization,  as  the  Smithsonian  Institu- 
tion." 

The  latter  seems  to  be  a  derivative  sense  of 
recent  origin. 

JVoblea  County  v.  Hamline  University,  46 
Minn.  816. 

Any  **  reasonable  doubt  must  be  solved  io 
favor  of  the  legislative  action  and  the  act  be 
sustained." 

Cooley,  Const.  Lim.  182;  Sedgw.  SUt.  «fe 
Const.  L.  409;  Endlich,  Interpretation  of  Stat- 
utes, 52(5. 

This  expression,  "institutions  of  purely 
public  charity,"  is  found  in  similiar  provisions 
of  the  constitutions  of  Ohio  and  Pennsylvania, 
and  in  both  of  these  states  has  been  construed 
to  refer  to  the  corporation  or  association  and 
not  alone  to  the  building  occupied  by  such. 

Qerke  v.  PureeU,  26  Ohio  St.  229;  nonohvgh'9 
App.  86  Pa.  806. 

The  use  of  the  word  in  the  sense  contended 
for  by  the  plaintiff  in  similar  statutes  is  com- 
mon and  much  more  frequent  than  in  the  re- 
stricted sense. 

McLain's  Stat  1277;  San  Frandeeo  Tjodiee 
Prot.  A  Belief  8oc.  v.  8tary,ZSl  Cal.  65;  Pub. 
Stat.  chap.  2,  §  5.  cl.  8;  Maeeachueette  Soe.far 
Preoention  of  Cruelty  to  AnimaUy.  Boston,  142 
Mass.  24;  Starr  &  C.  Anno.  Stat.  p.  2027;  Mor- 
ris V.  Lone  Star  Chapter  No.  6,  Boyal  Arch 
Masons,  68  Tex.  698. 

If  the  institution  is  devoted  to  charity  by  the 
very  fundamental  law  of  its  existence  and  is 
free  from  the  elements  of  private  or  corporate 

I)rofit  it  is  an  institution  of  purely  public  char- 
ty  and  the  fact  that  tuition  fees  may  be  re- 
quired to  make  up  part  of  the  expense  of  main- 
taining the  college  or  school  does  not  deprive 
it  of  that  character. 
Philadelphia  v.  Women's  Christian  J  mo.  125 
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Pa.  572;  Humphrifs  y.  Little  Bitten  of  the  Pocr, 
S9  Ohio  St.  201;  Hennepin  County  t.  Brother- 
hood at  the  Church  of  Oetheemane,  27  Mion. 
460.  88  Am.  Rep.  m. 

The  fear  which  might  be  entertained  in  some 
quarters  of  the  accumulation  of  the  plain- 
ti£f  and  other  similar  societies  of  iDordioate 
amounts  of  property  by  reason  of  its  immunity 
from  taxation  is  shown  by  the  court  in  Wosh- 
ington  Vniverttity  v.  Eauee,  75  U.  B.  8  Wall. 
489,  19  L.  ed.  498,  to  be  without  much  founda- 
tion, since  such  a  course  would  be  at  the  risk  of 
the  forfeiture  of  their  corporate  franchises. 

Meesra.  Henri  J.  Haskell*  AttyOen.,  and 
C  B*  Noland*  for  respondent: 

It  is  the  use,  and  not  the  ownership,  that 
would  entitle  the  property  to  exemption.  The 
intention  to  exempt  property  from  taxation 
must  be  expressed  in  clear,  unambiguous 
terms;  taxation  is  the  rule  and  exemption  is 
the  exception. 

Cooley,  Taxn.  p.  146,  and  authorities  cited 
In  note  1;  Desty,  Taxation,  pp.  110, 118. 

Courta  invariably  hold  that  some  actual  ap- 
propriation of  the  land  for  the  purposes  in- 
tended must  be  shown  in  order  to  exempt  it 
from  taxation,  and  the  intent  to  so  appropriate 
it  at  some  indefinite  time  in  the  future  is  not 
•ufflcient. 

Ramsey  County  ▼.  Church  of  the  Good  Shep- 
herd, 11  LR  a.  176,46  Minn.  229;  Green  Bay 
d:  M.  Canal  Co.  y.  Outagamie  County,  76  Wis. 
587;  Peofie  v.  (/Brien,  58  Hun,  580;  MuUm 
V.  Erie  County  Oomrs.SH  Pa.  288, 27  Am.  Bep. 
650;  Detroit  Totng  Men's  Soe.  v.  Detroit,  8 
Mich.  172;  Mulroy  y.  Churdiman,  60  Iowa. 
717;  Northwestern  University  v.  People,  80  111. 
5S8,  22  Am.  Rep.  187;  The  Vermont,  6  Ben. 
115;  Boston  8oe,  of  Redemptarist  Fathers  y. 
Boston,  129  Mass.  182;  Morris  y.  Lone  Star 
Chapter  No,  6,  Boyal  Arch  Masons,  68  Tex. 
^8;  Richmond  County  Academy  t.  Bohler,  80 
Oa.  159;  Washburn  College  v.  Siatonee  County 
Comrs.  8  Kan.  841. 

De Witty  J.,' delivered  the  opinion  of  the 
court: 

The  contention  of  appellant  is  that  section 
2,  art.  12,  of  the  Constitution,  and  section  2 
of  the  ReTenue  Act  of  1891,  exempt  from 
taxation  the  real  estate  described  in  its  com- 
plaint. It  is  fully  conceded*by  the  complaint 
that  the  real  estate  is  not  used  by  the  plain- 
tiff exclusively,  or  at  all,  for  an  institution 
of  purely  public  charity.  It  is  alleged  that 
it  is  intenaed  to  be  so  used.  For  the  pur- 
poses of  this  decision,  it  may  be  considered 
that  the  plaintiff  is  an  institution  of  purely 
public  charity.  It  is  observed  that  the  sec- 
tion of  the  constitution  cited  describes  two 
classes  of  property.  We  will  notice  the  dis- 
tinction as  to  these  two  classes :  First,  it 
names  the  United  States,  the  state,  counties, 
cities,  towns,  school  districts,  municipal  cor- 
porations, and  public  libraries.  It  is  not  left 
to  the  legislature  to  say  whether  or  not  the 
property  of  these  institutions  shall  be  exempt. 
The  constitution,  in  itself,  settles  that  it  shall 
be.  Nor  is  the  test  of  exclusive  use  men- 
tioned. The  constitution  says,  simply,  "  the 
property**  of  these  institutions  shall  be  ex- 
empt. Then  the  section  of  the  constitution 
advances  to  another  class  of  property,  and 
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describes  it  as  **  property  as  may  be  used  ex- 
clusively  for"  certain  purposes,  and  defines 
the  purposes,  and«  amonff  them,  names  *^  in- 
stitutions of  purely  public  charity."  This 
class  of  property  is  not  exempt  from  taxation 
under  the  constitution,  but  may  be  made  so 
by  the  leg isl  ature.  The  legislature  has  acted. 
Reyenue  Act  1891,  §  2.  ft  has  therein  de- 
clared to  be  exempt,  such  property  as  is  used 
exclusively  for  the  purposes  mentioned  in  the 
section  of  the  constitution,  supra;  and  re- 
describes  those  purposes  in  the  exact  language 
of  the  constitution,  making  only  the  appro- 
priate changes  in  the  mood  of  the  yerbs.  So, 
with  the  constitution  and  the  law  together, 
we  haye  this  condition :  Property  of  certain 
entities,  as' the  state,  cities,  etc.,  is  exempt, 
and  property  exclusively  used  for  certain  pur- 
poses is  exempt.  The  property  in  question 
falls  within  the  second  class,  as  the  plaintiff 
is  not  one  of  the  institutions  mentioned  in  the 
first  class,  as  the  state  or  a  citv,  etc. ,  but  is 
an  ** institution  of  purely  public  charity." 
And  we  find  from  the  complaint  that  the  prop- 
erty is  not  used  exclusively,  or  at  all,  by 
such  **  institution  of  purely  public  charity.'" 
The  most  that  the  complaint  alleges  is  that 
the  property  is  intended  to  be  so  used.  Such 
intention  is  not  sufficient  to  constitute  the  use 
contemplated  by  the  constitution  and  the  law. 
Green  Bay  A  M,  Canal  Co.  y.  Outagamie 
County,  76  Wis.  587. 

In  Pennsylvania,  the  court  went  further 
than  we  do,  or  need  to,  and  held  that  the 
exemption  would  not  apply  to  premises  on 
whidi  a  church  was  inVrocess  of  erection. 
MvXlen  y.  Erie  County  Comrs,,  85  Pa.  288,  27 
Am.  Rep.  650.  How  much  stronger  against 
the  appellant  is  the  fact  that  in  this  case 
there  is  not  eyen  a  commencement  of  the 
alleged  intended  use.  See  also  Detroit  Young 
Mer^s  Soc  y.  Detroit,  3  Mich.  172 ;  Mulroy 
y.  Churchman,  60  Iowa,  717 ;  Boston  Soc.  of 
Redemptarist  Fathers  y.  Boston,  129  Mass.  178 ; 
Washburn  College  y.  Shawnee  County  Comrs.  8 
Kan.  344.  We  are  therefore  clearly  of  opin- 
ion that,  as  the  property  in  question  is  not 
at  all  used  for  an  "  institution  of  purely  pub- 
lic charity,"  it  is  not  exempt  from  taxation. 

This  must  be  held  unless  a  construction  of  ' 
the  constitution  and  the  law  which  appellant 
urges,  and  which  we  will  now  examine,  is 
to  DC  adopted.  It  contends  that  the  language 
does  not  mean  that  the  property  used  by  such 
institution  shall  be  exempt,  but  rather  that 
the  institution,  as  such  an  association  or  corr 
poration,  shall  be  exempt  from  paying  taxes 
on  its  property.  The  conclusion  would  be 
that  such  institution  is  exempt  from  paving 
taxes  upon  any  of  its  property.  Appellant 
contends  that  the  word  ** institution,"  used  in 
the  statute,  means  the  assuciation,  the  cor- 
poration, or  the  concern,  whatever  it  may 
be.  Concede  that  such  is  the  meaning,  still 
we  are  of  opinion  that  the  section  is  describ 
ing  property  that  is  or  may  be  exempt,  and 
not  the  institution  which  is  the  owner  of  prop- 
erty. The  whole  sense  of  the  section  is  that 
it  describes  property,— the  property  of  the 
United  States ;  the  property  of  the  state,  of 
cities,  etc.  ;  property  used  exclusively  for — 
For  what?  For  the  following  purposes  (then 
setting  forth  the  purposes) .    The  word  **  for* 
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is  not  repeated  before  each  described  purpose, 
nor  does  grammatical  construction  or  per- 
spicuity require  it.  Its  sense  is  carried  over 
to  eacli  mentioned  purpose.  The  intention 
is  just  as  clear  that  the  section  means  **  used 
exclusively  for  institutions  of  purely  public 
charity ''  as  it  is  that  it  means  ''used  ex- 
clusively for  agricultural  societies. "  We  ad- 
here to  the  view  that  the  language  intends 
to  describe  the  property  used,  and  not  the 
concern  using  it,  as  bein/c  exempt.  This 
view  is  In  accord  with  the  grammatical  con- 
struction of  the  language,  with  the  context 
of  the  section,  and  the  general  intent  expressed 
therein.  To  adopt  appellant's  construction 
would  be  to  hold,  if  an  institution  were 
simplj^  of  the  character  described  in  the  con- 
stitution and  law,  that,  as  far  as  the  revenue 
laws  are  concerned,  it  might  hold  exempt 
from  taxation  all  property  of  any  character, 
and  of  any  amount  in  value,  whether  it  used 
such  property  exclusively,  or  at  all,  for 
purely  public  charity.  Against  this  view 
are  the  decided  cases  (supra)  ^  reason,  the 
context  of  section  2,  art.  12,  and  the  spirit 
of  the  constitution  on  the  subject  of  taxation. 
That  instrument  provides:  "All  property 
shall  be  assessed  in  the  manner  prescribed  by 
law  except  as  otherwise  provided  in  this  con- 
stitution." Article  12,  §  16.  So,  appellant 
seeks  to  bring  itself  within  an  exception  to 
the  constitutional  rule  that  **  all  property  shall 
be  assessed. "  Upon  this  subject,  Mr.  Justice 
Brewer,  as  a  member  of  the  supreme  court 
of  Kansas,  appropriated  remarked:  ''AH 
property  receives  protection  from  the  state. 
Every  man  is  secured  in  the  enjoyment  of  his 
own,  no  matter  to  what  use  he  devotes  it. 
This  security  and  protection  carry  with  them 
the  corresponding  obligation  to  support  ^It 
is  an  obligation  which  rests  equal l^r  upon 
all.  It  may  require  military  service  in  time 
of  war,  or  civil  service  in  time  of  peace.  It 
always  requires  pecuniary  support.  This  is 
taxation.  The  obligation  to  pay  taxes  is 
coextensive  with  the  protection  received.  An 
exemption  from  taxation  is  a  release  from 
this  obligation.  It  is  the  receiving  of  pro- 
tection without  contributing  to  the  support 


of  the  authority  which  protects.  It  is  an 
exception  to  a  rule,  and  is  justified  and  up- 
held upon  the  theory  of  peculiar  benefits  re- 
ceived by  the  state  from  the  property  ex- 
empted. Nevertheless,  it  is  an  exception :  and 
they  who  claim  under  an  exception  must  show 
themselves  within  its  terms."  Washburj^ 
College  v.  Shawnee  County  Comrs.  8  Kan.  344. 

Appellant  herein  seeks  to  bring  itself 
within  the  exception 'by  a  strained  and  un- 
natural construction  of  the  constitution,  as 
above  shown.  The  district  court  held  agaio^t 
it,  in  which  that  court  was  correct. 

Its  judgment  is  therejore  affirmed, 

Pembertoiit  Gh,  J,,  concurs. 

Harwood,  t/.,  concurring: 

I  concur  in  the  foregoing  conclusion,  on 
the  ground  that  the  leerislature,  in  exercising 
the  power  delegated  to  it  by  the  constitution, 
of  providing,  among  other  things,  exemption 
from  taxation  of  orooerty  **  used  exclusively* 
for  "institutions  of  purely  public  charity,* 
has  especially  provided,  as  to  exemption  of 
land,  that  *'no  more  land  than  is  necessary 
for  said  purpose  shall  be  exempt. "  The  con- 
tention involved  in  this  case  relates  entirely 
to  the  question  of  exempting  land,  and  it 
seems  clear  to  me,  under  the  provisions  of  th& 
law,  that  land,  although  held  by  such  in- 
stitutions, but  not  in  use  for  the  purposes  of 
such  charity,  cannot  claim  exemption  from 
taxation.  It  will  be  noticed  that  the  legis- 
lature made  the  clause  above  quoted  relate 
specifically  to  land,  and  the  observations  in 
the  treatment  of  this  case  must  be  confined  to 
the  question  of  exemption  of  that  character 
of  property;  and  broader  implications,  as 
governing  the  construction  of  the  provisions 
respecting  other  classes  of  property,  should 
not  be  indulged  to  determine  future  cases, 
involving  the  question  of  exemption  of  otiier 
classes  of  property  held  by  such  institutions, 
dedicated  irrevocably  to  the  use  upon  which 
the  exemption  is  declared,  althouirh  not  act- 
ually converted  into  active  use  at  the  moment 
it  was  sought  to  be  taxed. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  EIGHTH  CIRCUIT. 


EXCHANGE     NATIONAL     BANK     OF 

SPOKANE  FALLS,  Plff.  in  Err., 
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BANK  OF  LITTLE  ROCK. 

*(68Fe<l.  Bep.140.) 

1  •   A  drawer  of »  draft  or  note  complete 

in  itself  but  in  such  form  as  to  be  easlij  altered 


without  attractfnsr  attention  is  not  liable  for  the 
amount  to  which  It  is  afterwards  fraudulently 
raised  hy  a  third  person  without  liis  knowledge 
or  authority,  even  to  an  innooeDt  purduser, 
stnoe  ir  is  not  his  neffli^nce  but  the  crime  of  the 
forger  that  is  the  proximate  cause  of  the  loss. 

8.  A  bank  which  ieraee  to  a  oonfldentiAl 
clerk  and  employe  a  draft  upon  anr 
other  bank  npon  sneh  clerk's  repre> 


NOTB.— iXobatty  of  maker  or  drawer  on  raised  nego- 
tiable pai>er. 
There  Is  some  oonHlot  of  authority  as  to  the  lia- 
bility of  obligors  on  commercial  paper  in  the  hands 
of  bona  fide  holders  for  value  where  such  paper 
was  altered  after  delivery  by  increaslDg  the  amount 
—some  oases  holding  with  the  main  case  that  such 
materia)  alteration  renders  the  paper  void  even  if 
it  was  issued  in  such  a  form  as  to  be  easily  altered 
without  exoitinff  suspicion.  Burrows  v.  Klunk,  8 
23  L.  R.  A. 

See  also  40  L.  R.  A.  498. 


L.  B.  A.  578,  70  Md.  451:  Greenfield  Bar.  Bank  ▼. 
Stowell.  1S3  Mass.  105,  25  Am.  Hep.  07:  KnozriI>e 
Nat.  Bank  v.  Clark,  61  Iowa,  854,  88  Am.  Bep.  10: 
Flanuaffan  v.  National  Bank  of  Dover,  N.  J.  18  N* 
Y.  &  B.  828;  Wade  v.  Witbln^ton,  1  AUen,  551. 

In  these  oases  the  doctrine  announced  in  7ouiiir 
V.  Grote,  infrOs  has  been  denied,  criticised,  or  held 
to  be  inapplicable. 

Other  cases  hold  that  tbe  obligor  on  commercisl 
paper  is  released  where  the  same  has  been  altered 
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•entatioii  that  he  deslreB  it  for  the  puipose  of 
making  a  remittance  is  not  liable  to  a  bona  flde 
holder  of  such  draft  who  takes  it  after  it  has  been 
raised  by  such  clerk  to  a  larger  amount  for  the 
increased  amount,  since  such  clerk  does  not  in 
raisinir  it  act  for  the  bank  or  in  his  capacity  as 
olerk. 

(October  1«,  180a.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas 
to  review  a  Judement  in  favor  of  defendant  in 
an  action  brougbt  to  recover  the  amount  of  a 
New  York  draft  drawn  by  defendant  and  raised 
by  a  third, person  after  it  had  been  issued. 

JffiTfMd. 

Statement  by  S»nbom«  Circuit  Judge: 
The  Exchange  National  Bank  of  Spokane, 
Wash.,  plaintiff  in  error,  brings  this  writ  of 
error  to  reverse  a  ludgment  of  dismissal  of  an 
action  brought  by  it  against  the  Bank  of  Little 
Rock,  Ark.,  the  defendant  in  error,  to  recover 
the  amount  of  a  draft  for  $2,500  which  had 
been  raised  from  |25  after  the  defendant  issued 
it,  and  before  the  plaintiff  bought  it.  One  D. 
C.  Jordan,  an  employe  of  the  defendant,  whose 
business  it  was  to  prepare  the  exchange  for  the 
cashier  to  sign,  drew  a  draft  of  the  defendant 
on  a  New  York  bank,  payable  to  his  own 
order,  for  $25,  for  the  cashier  to  sign,  under 
the  pretense  that  he  wished  to  make  a  remit- 


tance to  his  brother.  He  so  wrote  the  words 
"twenty-five"  that  there  was  room  in  the  blank 
just  after  it  to  insert  the  word  "hundred." 
He  so  punched  the  figures  "$25''  that  there  was 
room  ]|u8t  after  them  to  insert  with  the  punch 
two  ciphers  and  a  star  in  the  usual  manner, 
and  he  so  wrote  the  figures  "$25"  that  there 
was  room  immediately  after  them  to  insert  two 
ciphers.  In  this  condition  he  presented  the 
draft  to  the  cashier,  who  examined  it,  saw  the 
way  in  which  it  was  written  and  punched,  and 
then  signed  it,  and  delivered  ft  to  Jordan. 
The  latter  then  made  the  insertions  of  the 
words  and  figures  he  had  left  room  for,  and 
the  paper  became  a  fair  draft  for  $2,500,  with- 
out an^  erasure,  interlineation,  or  other  mark 
to  excite  suspicion  of  the  alteration.  This  is  a 
copy  of  the  altered  draft: 


(Punched.) 

1 

$2600$      BANK  OF  LITTLB  ROCK.  $2500.00 

LnriiB  Book,  Abk.,  Mar.  8, 1809. 

Duplicate  Unpaid. 

Pay  to  the  order  of  D.  C  Jordan, 

No.  3609. 

Tweoty-flve  Hundred 

...Dollars. 

Orifirinal. 

To  Chbmical  National  Baitk,  C.  T.  Walkbr,  | 

New  York  City. 

Cashier. 

After  making  the  alterations,  he  indorsed 
this  draft  to  a  fictitious  person,  indorsed  the 


by  increasing  the  amount  to  be  paid,  after  such  pa- 
per has  been  delivered,  and  the  question  of  nefrll- 
^noe  in  issuing  the  paper  so  that  it  could  l>e  easily 
altered  is  not  discussed.  Buby  v.  Talbott  (N.  M.)  8 
L.  B.  A.  724;  Goodman  v.  Eastman,  4  N.  H.  466; 
IBvans  v.  Demlnff.  20  N.  Y.  Week.  Dig.  71;  Mills  v. 
Starr.  2  BaiL  L.  860. 

And  in  BurweU  v.  Orr.  84  DL  486.  it  was  held  that 
where  a  note  was  raised  it  will  be  presumed  to  have 
been  altered  by  payee  and  It  could  not  be  collected 
by  a  subsequent  bona  flde  indorsee,  and  that  the 
whole  was  void:  but  no  cases  were  cited,  and  tbe 
question  of  negligence  was  not  discussed.  See 
Yocum  V.  Smith,  ir^fro. 

And  the  same  was  held  in  Fordyoe  v.  Koeminski, 
40  Ark.  40,  on  the  ground  that  the  alteration  was 
not  made  by  one  standing  in  confidential  relation. 

And  an  accommodation  indoraer  not  consenting 
Is  released  where  the  drawer  of  a  bill  raised  the 
amount  by  the  consent  of  the  holder.  Bachelder 
y.  White.  80  Ya.  108. 

And  where  the  amount  of  a  check  was  expunged 
and  skillfully  raised  after  It  was  issued,  tbe  de- 
positor was  only  liable  to  the  baak  paying  the 
same  to  the  amount'  originally  Inserted.  Hall  v. 
Fuller,  6  Bam.  k  C.  760,8 Dowi.  ft  B.  464. 

And  Trapp  v.  Spearman,  8  Bsp.  87,  holds  that  the 
alteration  of  a  note  by  raislDg  the  amount  renders 
It  void  as  against  the  maker,  but  this  was  not  the 
question  involved  in  the  case. 

But  the  case  of  Young  ▼.  Grote,  4  Bing.  268, 12 
Moore,  484,  holds  that  the  drawer  of  a  check  who 
signed  the  same  in  blank  and  left  it  with  his  wife  is 
liable  thereon,  where  his  clerk  fraudulently  altered 
the  same  by  raising  the  amount  after  he  had  filled 
It  out  as  directed  by  the  wife.  This  was  the  leading 
case  on  alteration  of  instruments,  but  it  has  been 
questioned  and  its  authority  denied  In  Bazendale 
▼.  Bennett,L.  B.  8,Q.  aDiV.  626,47L.  J.  C.  P.  824,26 
Week.  Bep.  800, 10  Alb.  h,  J.  372,  which  was  a  case 
where  a  signed  blank  bill  of  exchange  was  negli- 
gently left  in  a  drawer  and  stolen,  and  the  drawer's 
name  filled  In. 

In  accord  with  Young  v.  Grote,  supra,  a  drawer 
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of  a  check,  which  was  negligently  Issued  so  as  to 
be  easily  raised,  will  lose  where  it  is  paid  by  the 
bank.  Halifax  Union  v.  Wheelwright,  44  L.  J. 
Exch.  121,  L.  B.  10  Bxoh.l88,82L.T.N.  S.  802,  28 
Week.  Bep.  704. 

So  trustees  under  a  'paving  act,  who  negligently 
sign  checks  so  that  they  can  be  easily  raised,  can- 
not bold  the  clerk  who  drafted  them  liable.  Whit- 
more  V.  Wllks,  2  Car.  ft  P.  864 

Worrall  v.  Gheen,  80  Pa.  888,  and  Garrard  v.  Had- 
den,  67  Pa.  82, 6  Am.  Hep.  412,  while  doubting  Young 
V.  Grote,  naproL,  held  that  the  obligor  wait  only  lia- 
ble to  tbe  original  amount  as  shown  by  the  paper 
when  executed. 

So  the  maker  of  a  note  will  be  liable  to  a  bona 
fide  holder  where  he  Issued  it  so  that  it  was  easily 
altered  and  raised  In  amount,  and  delayed  after 
knowledge  of  the  alteration  to  Inform  the  holder, 
who  was  prejudiced  thereby.  Yocum  v.  Smith,  68 
DL  821, 14  Am.  Bep.  120.    See  BurweU  v.  Orr.  mipro. 

The  Louisiana  cases  follow  the  civil  law  and  hold 
that  tbe  obligor  Is  still  liable  where  he  was  negli- 
gent In  issuing  commercial  paperso  tbat  the  amount 
was  raised  without  exciting  suspicion.  Isnard  v* 
Torres,  10  La.  Ann.  108;  Helwege  v.  HIbernIa  Nat, 
Bank,  28  La.  Ann.  620. 

And  the  same  was  held  where  one  joint  maker 
raised  a  note  without  the  knowledge  of  the  otber 
makers  after  all  bad  signed  it.  Scotland  County 
Nat.  Bank  v.  O'Connel,  28  Mo.  App.  166. 

This  case  holds  that  an  alteration  by  raising  tbe 
amount  avoids  a  note,  but  under  the  facts  in  this 
case  a  delivery  by  one  maker  of  negotiable  paper 
to  anotber  maker  to  issue  the  same,  in  a  condition 
to  allow  It  to  be  easily  raised  renders  the  obligors 
liable. 

A  drawer  has  no  cause  of  action  against  a  party 
who  has  t>ona  fide  received  from  his  drawee  and 
paid  out  tbe  proceeds  of  a  raised  draft.  The  rem- 
edy Is  between  the  drawer  and  drawee,  and  be- 
tween tbe  drawee  and  tbe  bona  fide  purchaser. 
National  Bank  of  Commerce  v.  Manufticturers  ft 
T.Bank,i;&N.  Y.867,15N.  Y.&  B.68Q.  LT. 
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name  of  tbe  fictitious  person  upon  it,  and  de- 
livered it  to  a  tbird  person,  wlio  was  identified 
at  tbe  bank  of  the  plaintiff,  and  at  whose  re- 
quest tbe  plaintiff  discounted  tbe  draft  in  good 
faith,  for  value,  and  without  notice  orsus- 

Sicion  of  any  alteration  in  it.  The  ceurt  below 
eld  that  the  draft  was  a  forgery,  and  imposed 
no  liability  on  tbe  defendant,  and  this  is  the 
supposed  error  complained  of. 

Before  Sanborn,  Uireuit  Judge,  and  Thayer, 
District  Judge. 

Meesre.  S.  R.  Oockrill  and  George  H. 
Bftnders*  for  plaintiff  in  error: 

The  maker  or  drawer  of  a  raised  bill  or  note 
Is  liable  to  a  bona  fide  holder  witbout  notice, 
for  the  raised  amount,  where  the  maker  or 
drawer  has  drawn  the  instrument  in  such  a 
form  as  to  afford  the  holder  tbe  opportunity  to 
Insert  in  spaces  negli^ntly  left  m  tbe  instru- 
ment, additional  words  and  figures  raisifig  the 
Amount  in  such  manner  as  to  preyent  detec- 
iiou. 

Dan.  Ncsr.  Inst.  §  1405;  Tiedeman,  Com. 
Paper.  ^  897;  Byles,  Bills,  828;  Benjamin's 
Chalmer'd  Dig.  Bills  &  Notes,  art.  287;  1  Ed- 
wards, Bills.  §  264:  Garrard  v.  Hddden,  67  Pa. 
62,  5  Am.  Rep.  412;  Leae  v.  WaUe,  101  Pa.  57. 
47  Am.  Rep.  699;  Blakey  t.  Johnson,  18  Bush, 
197,  26  Am.  Rep.  254;  Iron  Mountain  Bank 
4yf8t,  Louis  v.  Murdoch,  62  Mo.  70;  Capital 
Bank  v.  Armstrong,  Id.  69;  ScoUand  County 
yai.  Bank  v.  CConnel,  28  Mo.  App.  166; 
Johnston  Harvester  Co.  v.  McJ^enn,  57  Wis. 
«68;  aeihel  y.  Vaughan,  69  111.  257;  Harvey  v. 
Smith,  66  III.  224;  Hetwege  v.  Hibernia  Nat, 
Bank,  28  La.  Ann.  520;  Kulb  v.  United  States, 
18  Ct.  CI.  560:  Coles  v.  Bank  of  England^  10 
Ad.  &  El.  134;  Ingram  v.  Primrose,  7  C.  B. 
N.  8.  82;   Toung  y.  GroU,  4Bing.  258. 

In  CroMfiyrd  v.  West  Bide  Bank,  100  N.  Y. 
IK),  58  Am.  Rep.  152,  the  reasonable  rule  to 
goyem  such  cases  is  stated  with  its  proper 
qualifications  as  follows:  "Tbe  theory  tbat 
a  party  who  makes  and  issues  commercial 
paper,  properlj^  and  carefully  drawn,  to  ex- 

Sress  the  liabibty  whicb  he  intends  to  assume, 
I  chargeable  witb  negligence  on  account  of 
ihe  criminal  act  of  anotber  in  altering  it  after 
Its  issue,  would  render  bim  a  warrantor  against 
«ucb  acts  and  is  repu^ant  to  Justice  and  rea- 
son." The  qualification  is,  that  in  order  to 
entitle  the  maker  to  tbe  protection  indicated, 
tbe  paper  must  be  properly  and  carefully 
drawn. 

When  tbe  maker  put  the  note  in  circulation, 
It  was  an  invitation  to  the  public  to  purcbase 
It  from  tbe  holder,  witb  apparent  title.  The 
Alteration  could  not  be  detected,  and  tbe 
maker  is  estopped  from  urdng  his  defense. 
Voeum  V.  Smith,  68  111.  821,  14  Am.  Rep. 
120 

Tbe  principle  which  lies  at  the  foundation 
.of  tbese  actions  I  think,  is.  that  the  maker, 
wbo,  by  puttine  bis  paper  in  circulation,  has 
invited  tbe  public  to  receiye  it  of  any  one  hay- 
ling  it  in  possession  with  apparent  title  is 
.estopped  to  urge  the  actual  defect  of  title 
^against  a  bona  fide  bolder. 

Van  Dueer  v.  Boioe,  21  N.  Y.  581. 
Justice  as  well  as  tbe  public  policy,  which 
lies  at  the  foundation  of  the  laws  as  to  com- 
mercial paper,  requires  that  tbe  loss  shall  fall 
«2  L.  R  A. 


upon  the  maker  rather  than  on  the  innocent 
holder. 

Redlieh  t.  DoU,  54  N.  Y.  286.  13  Am.  Rep. 
67a 

In  Zmmerman  y.  Bote,  75  Pa.  188,  the  court 
says:  "It  is  the  duty  of  the  maker  of  a  note 
to  guard  not  only  himself  but  the  public 
against  frauds  and  alterations,  by  refusing  to 
sign  negotiable  paper  made  in  such  a  form  as 
to  admit  of  fraudulent  practices  upon  them 
with  ease  and  without  ready  detection." 

Bee  also  Halifax  Union  y.  Wheelwright,  L. 
R.  10  Ezch.  192;  M^inf  ▼•  f^rst  Nat  Bank  cf 
Cincinnati,  85  U.  &  18  Wall.  604,  21  L.  edl 
947. 

The  fact  that  the  alteration  amounts  to  a 
felony  is  not  material 

Bealieh  y.  Doll,  supra. 

Jordan,  who  raised  the  draft  to  this  case, 
was  the  clerk  of  the  drawer. 

None  of  the  cases  ayoids  the  altered  paper  in 
the  hands  of  a  bona  fide  holder  where  such  an 
alteration  as  we  haye  in  this  case  was  made 
by  the  maker's  clerk.  Their  harsh  doctrine 
stops  at  the  line  "wbere  the  alteration  is  made 
by  an  agent,  derk,  or  confidential  party." 

Garrard  v.  Hodden,  supra:  McSparren  ▼. 
Neeley,  91  Pa.  26;  Halifax  Union  y.  WheA- 
Wright,  supra. 

Tbe  paper  being  fair  on  its  face,  the  burden 
of  proof  was  on  the  defendant,  to  show  afilrma- 
tiyely  that  the  alteration  was  made  after  its 
execution  and  deliyery. 

€Hst  y.  Gans,  80  Ark.  285;  Ohiim  y.  Toomer, 
27  Ark.  108;  Feig  v.  Meyers,  102  Pa.  10;  Cox 
y.  Palmer,  1  McCrary,  481;  Hagan  v.  Mer- 
chants dt  Bankers  Ins.  Co.  81  Iowa,  821;  Hunt* 
ington  y.  Finch,  8  Ohio  St  449;  Beaman  y. 
Bussell,  20  Yt.  205,  49  Am.  Dec.  775. 

Messrs.  Dan  W.  Jones  and  W.  8.  Me- 
Oain,  for  defendant  in  error: 

If  promissory  notes  were  only  giyen  by  first- 
class  business  men  who  are  skillful  in  drawing 
tbem  up  to  the  best  possible  manner  to  pieyent 
forgery,  it  migbt  be  well  to  adopt  the  high 
standard  of  accuracy  and  perfection  which 
tbe  argument  in  behalf  of  the  plaintiff  in  error 
would  require.  But  for  tbe  great  mass  of  tbe 
people  such  a  standard  would  be  altogether 
too  high,  and  would  tend  to  encourage  for- 
gery by  the  protection  it  would  giye  to  forged 
paper. 

Holmes  Y.  Trumper,  22  Mich.  427,  7  Am. 
Rep.  661. 

The  courts  haye  accepted  and  adopted  the 
simple  and  sensible  rule  of  caveat  emptor.  No 
man  must  purchase  a  piece  of  negotiable 
paper  unless  he  knows  that  the  holder  is  tbe 
lawful  owner,  or  unless  it  is  payable  or  indorsed 
to  bearer. 

Fordyee  y.  Kosminski,  49  Ark.  40;  Green- 
field Sav.  Bank  y.  StoweU,  128  Mass.  196,  25 
Am.  Rep.  67;  1  Randolpb.  Com.  Paper,  §  187; 
Buru>eU  y.  Orr,  84  111.  465;  KnoxviUe  Nat. 
Bank  y.  Clark,  51  Iowa,  264,  88  Am.  Rep.  129; 
Holmes  y.  Trumper,  supra;  Bruos  y.  Westeott, 
8  Barb.  874;  Goodman  y.  Eastman,  4  N.  H. 
455;  CronkhiU  y.  N(^>ek&r,  81  Ind.  819,  42  Am. 
Rep.  127;  Simmons  y.  Atkinson  d  Lampion 
Co.  69  Miss.  862;  Charlton  y.  Seed,  61  Iowa, 
166,  47  Am.  Rep.  808;  Burrows  y.  Klunk,  $ 
L.  R.  A.  576,  70  Md.  451;  Bigelow,  Leadtog 
Cases  on  Notes  &  Bills,  note  3,  p.  578. 
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In  Angle  t.  IforthvfesUrn  L.  In$.  Co.,  92  U. 
S.  840,  28  L.  ed.  559,  the  court  says:  "Where 
"blanks  exist  in  negotiable  securities,  delivered 
to  another  for  use,  the  custody  of  the  paper, 
under  such  circumstances,  gives  the  custodian 
tlie  right  to  fill  the  blanks;  but  it  does  not  con- 
fer authority  to  make  any  addition  to  the  terms 
of  the  note;  and  if  any  such  of  a  material  char- 
acter, are  made  by  such  a  party  from  whom 
the  paper  was  received,  it  will  avoid  the  note, 
«ven  in  the  hands  of  an  innocent  holder." 

Espy  V.  First  Nat  Bank  of  Cincinnati,  85 
U.  S.  18  Wall  e04,  21  L.  ed.  947. 

When  an  agent  undertakes  to  make  a  deal 
in  his  own  name  and  on  his  own  account  with 
his  principal,  that' moment,  and  for  that  trans- 
action, he  ceases  to  be  an  agent  and  becomes 
^  mere  stranger. 

West  St.  Louis  Sav.  Bank  v.  Shawnee  Coun- 
ty Bavk,  95  U.  S.  657,  24  L.  ed.  490;  Mora- 
"wetz,  Priv.  Corp.  §  525;  Washington  Bank  v. 
Leins,  22  Pick.  24. 

It  makes  no  difference  that  the  forgery  was 
committed  by  a  confidential  clerk  of  the  de- 
positor, who  by  his  position  had  unusual  facil- 
ities for  perpetrating  the  fraud  and  imposing 
the  forged  paper  upon  the  bank. 

Frank  ▼.  Chemical  Nat,  -Ban*.  84  N.  Y.  218, 
38  Am.  Rep.  501;  Belknap  v.  National  Bank 
^fNortJi  America,  100  Mass.  876, 97  Am.  Dec. 
l{^\Shipman  v.  Bank ^  State  of  New  York,  12 
I..  R.  A.  791,  126  N.  Y.  818;  Bank  of  Ireland 
V.  Evans  Charities,  5  H.  L.  889;  loung  v. 
Orote,  4  Bing.  258. 

The  check  was  made  payable  to  Jordan,  who 
indorsed  it  to  one  Frank  H.  Lathrop,  a  ficti- 
tious person,  and  the  indorsement  of  Lathrop, 
through  which  plaintiff  claims,  was  forced. 
If  this  forged  indorsement  be  struck  out,  plain- 
tiff has  no  title.  There  is  no  difference  be- 
tween the  forgery  of  a  fictitious  person's  name 
and  that  of  a  real  person. 

State  V.  Gicens,  5  Ala.  759;  Shipman  v.  Bank 
4>f  State  of  New  York,  supra;  Armstrong  v. 
Pomeroy  Nat.  Bank,  6  L.  R.  A.  625,  46  Ohio 
iSL  512. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

There  is  a  decided  conflict  of  authorities  over 
the  question  whether  the  maker  of  commercial 
paper  or  the  innocent  purchaser  of  it  should 
hear  the  loss  resulting  from  a  fraudulent  and 
unauthorized  alteration  in  its  terms  or  amount 
after  its  issuance  and  before  its  purchase,  where 
the  drawer  or  maker  writes  it  so  carelessly  that 
the  alteration  may  be  made  without  exciting 
anv  suspicion  of  the  forgery. 

It  is  said  that  the  drawer  should  suffer  the 
loss,  because  his  carelessness  invites  the  for- 
gery, on  the  principle  that  where  one  of  two 
innocent  parties  must  suffer  from  the  fault  of 
a  third  he  shall  sustain  the  loss  who  put  it  in 
the  power  of  a  third  to  occasion  it.  It  is  said 
that  he  should  bear  the  loss,  because  when  he 
issues  the  paper  he  represents  to  the  commer- 
cial world  that  the  draft  or  noie  is  genuine,  and 
because  confidence  in  negotiable  paper  will  be 
lessened  if  makers  are  allowed  to  repudiate  al- 
terations which  they  have  invited.  These  are 
but  some  of  the  reasons  assigned  for  charging 
the  maker  of  the  paper  with  the  loss.  They 
are  good  reasons  for  holding  the  maker  of  ne- 
22  L.  R.  A.  44 


gotiable  paper  liable  for  any  loss  of  which  his 
carebssness  is  the  proximate  cause.  If  he 
carelesslv  intrusts  checks  or  notes  having 
blanks  therein  that  were  evidently  intended  to 
be  filled,  to  a  third  party,  who  subsequently 
fills  up  and  sells  them,  or  if  he  intrusts  to  a 
confidential  clerk  the  duty  of  filling  the  blanks 
in  notes  or  drafts  he  has  assigned  or  indorsed, 
and  the  clerk  inserts  excessive  amounts,  he 
cannot  defend  against  such  papet  in  the  hands 
of  an  innocent  purchaser,  and  the  reasons  re- 
ferred to  above  fairly  apply.  In  such  cases  the 
loss  is  the  natural  and  probable  consequence  of 
his  own  negligence,  a  loss  that  he  might  have 
and  ought  to  have  foreseen,  a  loss  the  risk  of 
which  he  fairly  assumes  by  his  own  acts.  Bui 
when  the  drawer  has  issued  a  draft  or  note 
complete  in  itself,  but  in  such  a  form  as  to  be 
easily  altered  without  attracting  attention,  and 
it  is  afterwards  fraudulently  raised  by  a  third 
person,  without  his  knowledge  or  authority, 
and  then  bought  by  an  innocent  purchaser,  it 
is  not  his  negligence,  but  the  crime  of  the 
forger,  that  is  the  proximate  cause  of  the  loss. 
Forgery  and  consequent  loss  cannot  be  said  to 
be  the  natural  or  probable  consequence  of  is- 
suing a  draft  inartiflcially  drawn.  The  pre- 
sumption is  that  dealers  m  commercial  paper 
are  honest  men,  and  not  forgers,  and  that  such 
paper  will  not  be  changed.  It  will  not  do  to 
say  that  every  one  whose  negligence  invites 
another  to  commit  a  crime  is  liable  to  a  third 
party  for  the  loss  the  latter  sustains  thereby. 
One  who,  by  carelessly  leaving  a  pile  of  shav- 
ings near  his  house,  invites  another  to  commit 
the  crime  of  arson  that  results  in  the  burning 
of  his  neighbor's  buildings,  is  not  liable  to  his 
neighbor  for  that  loss.  The  farmer  who  neg- 
ligently turns  his  horse  into  the  highway,  and 
thereby  invites  a  thief  to  steal  it,  does  not 
thereby  lose  title  to  his  horse  when  an  innocent 
purchaser  has  bought  him  of  the  thief  Nor 
is  there,  incur  opinion,  any  sound  reason  why 
the  liability  of  the  maker  of  a  promissory  note 
or  bill  of  exchange,  complete  in  itself  when 
issued,  but  subsequently  fraudulently  raised 
without  his  knowled^  or  authority,  should  be 
measured  by  the  facility  with  which  a  third 
person  has  committed  the  crime  of  forgery 
upon  it,  or  why  he  should  be  held  liable  for 
the  loss  resultinj^  from  such  a  forgery.  The 
altered  contract  is  not  his  contract.  His  rep- 
resentation was  not  that  the  forged  contract 
was  his,  but  that  the  origiufil  contract  was  his, 
and  the  rule  caveat  emptor  makes  it  the  duty 
of  the  purchaser  when  he  buys  it,  and  not  of 
the  maker,  to  then  see  that  it  is  genuine.  To 
cite  and  attempt  to  distinguish  the  decisions 
upon  this  question  would  te  a  work  of  super- 
erogation. The  authorities  have  all  been  care- 
fully reviewed,  and  the  conclusion  to  which 
we  have  arrived  has  been  reached  in  Holmes  v. 
Trumper.  22  Mich.  427,  7  Am.  Rep.  661,  by 
Mr.  Justice  Chrisliancy,  with  whom  Chi^ 
Justice  Campbell  and  Justices  Graves  and 
Cooley  concurred;  in  Greenfield  Sav.  Bank  v. 
Stoweth  123  Mass.  196,  25  Am.  Rep.  67,  by 
Chief  Justice  Qr&y,  without  dissent  from  any 
member  of  the  supreme  Judicial  court  of  Mas- 
sachusetts; in  Burrows  v.  Klunk,  70  Md.  451, 
8  L.  R.  A.  578.  in  Knoxmlle  Nat.  Bank  v. 
Cl^rk,  51  Iowa,  264,  38  Am.  Rep.  129;  in  For- 
dyce  V.  Kosminski,  49  Ark.  40;  and  in  Goodman 
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T.  Eastman,  4  N.  H.  455;  \vhile  the  decisionfl 
in  Simmons  v.  Atkinson  A  Lampton  Co.  69 
Hifis.  862;  Charlton  v.  Beed,  61  Iowa»  166,  47 
Am.  Hep.  808,  and  Angle  v.  Northioestem  L. 
Ins.  Co.  92  U.  S.  880,  840.  23  L.  ed.  556.  559— 
are  to  the  same  effect.  This  question  has  been 
much  discussed,  and  the  authorities  differ,  but 
176  think  the  better  reasons,  the  most  forcible 
and  convincing  opinions,  and  the  marked  trend 
of  the  later  decisions  support  the  yiew  of  the 
court  below. 

But  it  is  said  that  this  case  is  an  exception  to 
the  decisions  and  the  reasoning  to  which  we 
have  referred  because  this  draft  was  raised  by 
the  confidential  clerk  and  employe  of  the  banlc. 
The  answer  is  that  this  was  a  transaction 


between  the  bank  on  one  side  and  Jordan,  the 
clerk,  as  a  purchaser  of  the  draft,  on  tbe  other. 
Whatever  may  have  been  their  telatioDS  in 
other  matters,  in  this  they  dealt  at  arm's  length 
as  vendor  and  purchaser.  Moreover,  it  wis 
not  until  after  the  draft  had  become  a  perfect 
instrument,  had  been  siened  by  the  cashier, 
and  completely  delivered  to  the  purchsser, 
that  it  was  raised.  Certainly  Jordan  was  not 
then  acting  for  the  bank,  or  in  his  capacity  as 
its  clerk.  The  bank  did  not  employ  or  coDfide 
in  him  to  remit  or  dispose  of  this  draft  after  be 
had  purchased  it.  He  was  then  actiDg  in  his 
own  behalf,  and  using  his  own  property. 
The  judgment  below  is  afU'med,  wiih'coik, 
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1.  The  ordinary  akillt  knowledge*  and 
efficiency  of  base  ball  players  is  all 
that  is  required  of  a  player  under  a  contract 
of  blrlnflT  for  a  definite  time,  which  is  silent  as  to 
the  degree  of  skill  to  be  possessed. 

2.  A  usage  to  alTeet  a  contract  must  be  so 
flreneral  and  well  established  that  knowledge  and 
adoption  of  it  may  be  presumed;  and  it  must  be 
certain  and  uniform. 

8.  A  usag^  or  eustomfior  base-ball  dubs 
to  discharge  a  player  on  ten  days^  notice, 
if  he  is  deficient  in  playing,  cannot  modify  a  spe- 
cial contract  for  a  definite  time,— especially  when 
the  player  has  no  reciprocal  right  to  cancel  the 
contract. 

4.  The  amount  to  be  recovered  for  un- 
lawftd  discharge  of  an  employe  is  the 
contract  price  less  what  may  have  been  paid  him, 
and  also  what  he  has  earned  or  by  due  diligence 
might  have  earned  during  the  time  covered  by 
the  contract* 

(January  12, 1894.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  breach  of  contract 
to  pay  plaintiff  for  playing  ball  for  defendant 
during  the  season  of  1892.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rich  Si  Bryan,  for  appellants : 

That  the  usage  and  custom  was  proved  by 
one  witness  only  has  been  held  by  the  highest 
authority  to  be  no  objection  to  its  admis- 
sibility. 

BoUnson  v.  United  States,  80  U.  8.  18  Wall. 
»63,  20  L.  ed.  653. 

Where  the  usage  of  a  particular  trade  or 
husiness  is  well  established,  it  is  as  obliga- 
tory OD  the  objects  of  its  operation  as  a  gen- 
eral law. 


Patterson  v.  Crotother,  70  Md.  124. 

The  object  of  proving  a  general  cust^iQ 
is  not  to  contradict  or  change  the  contrer: 
made  between  the  parties,  but  to  interpret  .i 
to  the  court  and  jury  as  it  was  understi»i 
by  the  parties  at  the  time  it  was  made. 

HeiPitt  V.  John  Week  Lumber  Go.  77  Wis. 
656. 

In  Metzner  v.  Bolton,  9  Exch.  518,  a  sales 
man  was  employed  for  a  year,  and  there  w^s 
a  usage  of  the  trade  to  dismiss  od  tiim 
months'  notice.  The  usage  was  helii  to 
modify  the  contract. 

See  also  Qicen  v.  Charron,  15  Md.  502; 
Lyon  V.  George,  44  Md.  300 ;  PaiUrm  y. 
Grotot/i£r,  supra;  Williams  v.  Woods,  16  Mi 
255 ;  WiUiams  v.  Oilman,  3  Me.  276 ;  Sm:h 
V.  Wilson,  3  Barn.  &  Ad.  728 ;  BewiU  ▼.  M'* 
Week  Lumber  Co.  supra. 

As  the  custom  was  general,  had  been  Id 
existence  as  lone  as  there  had  been  such  & 
thing  as  professional  base- ball,  and  was  ob 
served  by  all  professional  base- ball  clubs,  i*. 
was  not  necessary  to  prove  that  the  plain'iff 
had  any  knowledge  of  it.  That  knowiedee 
will,  if  the  jury  find  the  custom  to  haveberD 
of  such  general  and  universal  prevalence,  ^ 
presumed  in  law. 

■  Lyon  V.  George,  44  Md.  801 ;  Bank  of  Cd^^- 
bia  V.  FitzJiugh,  1  Harr.  &  G.  248. 

If  it  were  necessary  for  the  jury  to  find 
actual  knowledge  of  this  custom  on  the  par: 
of  the  plaintiff,  they  could  infer  such  knowl- 
edge from  the  fact  that  he  himself  testioa 
that  he  had  been  a  professional  base-bajl 
player  for  eight  or  nine  years,  and  b*l 
amon^  other  clubs,  plaved  in  the  Philadel- 
phia League  Club  in  1^90. 

Whenever  any  one  accepts  employmeD^ 
which  requires  the  exercise  of  special  skin 
or  knowledge,  he  impliedly  holds  hinisel. 
out  as  possessing  and  as  agreeing  to  use  thsi 
degree  of  skill  which  the  employment  u€ 
mands. 

Wood,  Mast.  &  8.  §  157 ;  Leatherb^rry  t 
Odell,  7  Fed.  Rep.  641 ;  Waugh  v.  Shufii,  20 
Pa.  130;  Jones,  Bailm.  91:  2  Kent.  Com- 
458 ;  Story,  Bailm.  281 ;  Parker  v.  Pli^t.  .* 


Note.— On  the  effect  of  usage  upon  a  contract, 
see,  In  connection  with  the  above  case,  notes  to 
Newhall  v.  Appleton  (N.  Y.)  8  L.  B.  A.  866;  Smith  v. 
22  L.  R.  A 


Clews  (N.  Y.)  4  L.  R.  A.  882;  Mac  Cuiskr  v.  BoetW' 
man  (Or.)  10  L.  R.  A.  785;  Conestoga  Ctgtr  Co.  t 
Fiuke(Pa.)18L.R.A.43a. 
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111.  430;  Lyon  t.  PMml,  87  U.  8.  20  Wall. 
403,  22  L.  ed.  861. 

On  petition  for  reargument. 

While  it  is  clear  that  no  custom  can  be 
proved  which  contradicts  the  express  terms 
of  a  written  contract,  it  is  equally  clear  that 
evidence  may  be  introduced  ''to  add  in- 
cidents", to  a  written  contract,  and  to  explain 
its  meaning. 

Humjrfy  v.  Date.  7   El.   &  Bl.  274- 

To  fall  within  the  exception  of  repug- 
nancy, the  incident  must  be  such  as,  it  ex- 
pressed in  the  written  contract,  would  make 
It  insensible  or  inconsistent. 

Patternon  v.  Ortnotlier,  70  Md.  130. 

A  custom,  not  only  like  the  one  at  bar,  to 
discharge  for  cause  (».  «.,  not  being,  in  the 
opinion  of  the  club's  manager,  efficient, 
where  if  the  manager  did  not  in  good  faith 
exercise  that  Judgment  the  discharge  would 
be  wrongful,  Baltimore  <fc  0.  R.  Co.  v.  Bry- 
don,  65  Md.  198,  57  Am.  Rep.  318),  but  even 
to  discharge  ac  will,  would  be  admissible 
where  the  contract  is  for  a  year  or  other  fixed 
oeriod. 

Smith,  Mast.  &  S.*192 ;  1  Addison,  Cont. 8th 
ed.  •438 ;  NicoU  v.  Oreaves]  33  L.  J.  C.  P. 
259 ;  Metzner  v.  Bolton,  9  Exch.  517 ;  Parker 
V.  Ibbetson,  4  C.  B.  N.  8.  346 ;  BardweU  v. 
Zirgler,  3  Wash.  84 ;  Bank  of  Golu?nbia  v. 
Fitzhugh,  1  Harr.  &  G.  239 ;  HcOsey  v.  Brmdn, 
8  Day,  346 ;  Williams  v.  Woods,  16  Md.  255 ; 
DestreJian  v.  Louisiana  Cypress  Lumber  Co,  45 
La.  Ann.  . 

Mr,  John  M.  Gallagher  for  appellee. 

Briscoe*  J,,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  for  the  alleged  breach 
of  a  spticial  contract  of  hiring.  The  contract 
was  made  and  entered  into  by  and  between 
the  Baltimore  base  ball  club  of  the  city  of 
Baltimore,  party  of  the  first  part  and  John 
T.  Pickett  of  the  city  of  Chicago  party  of 
the  second  part,  and  is  in  these  words :  That 
"the  said  party  of  the  second  part  agrees  to 
,  play  ball  for  the  party  of  the  first  part  for 
the  season  of  1892,  for  the  sum  of  three  thous- 
and ($3,000)  dollars,  with  five  hundred  dol- 
lars advanced  on  the  contract;  said  sum  of 
five  hundred  dollars  ($500),  to  be  considered 
part  of  the  said  three  thousand  ($3,000)  dol- 
lars above  stated.  Salary  payable  first  and 
fifteenth  of  each  month ;  services  to  commence 
on  the  26th  of  March,  1892,  and  end  on  Octo- 
ber 31,  1892." 

The  appellee,  the  plaintiff  below,  entered 
upon  the  services  and  performed  them  until 
the  1st  day  of  June,  1892,  when  he  was  dis- 
charged or  released.  He  was  paid  five  hun- 
dred dollars  (|500)  advance  monev  and  also 
four  payments  on  account  of  his  salary.  The 
grounds  set  up  for  his  discharge  were  want 
of  skill  and  ability.  The  judgment  was  for 
tlie  plaintiff  and  the  defendant  has  appealed. 

At  the  trial  there  were  ten  exceptions  re- 
served to  the  rejection  by  the  court  of  evi- 
dence offered  by  the  defendant,  the  third, 
ninth  and  tenth  of  which  were  abandoned  at 
the  hearing.  There  were  also  exceptions  to 
the  granting  of  the  first,  fourth,  and  fifth 
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prayers  of  the  plaintiff  and  to  the  rejection 
of  the  first,  third,  sixth,  and  eighth  prayers 
of  the  defendant,  and  to  the  instruction  on 
the  part  of  the  court.  These  exceptions  form 
the  basis  of  this  appeal  and  we  will  pass 
upon  them  in  their  regular  order.  There 
were  two  defenses  relied  upon  by  the  ap- 
pellant: 

First,  that  the  plaintiff  did  not  exercise 
that  degree  of  skill  and  efficiency  required 
of  professional  base- ball  players  playing  in 
the  league  or  association  to  which  defendant 
belong^,  and  was  discharged  for  inefficiency. 

Secondly,  that  there  was  a  universal  and 
well-known  custom  observed  by  all  profes- 
sional base -ball  clubs,  that  the  club  shall 
have  the  right,  on  ten  days'  notice,  to  release- 
any  player  who  does  hot  come  up  to  the  re- 
quirements of  his  position  and  plav  satis- 
factorily ;  that  the  defendant  received  the  ten 
days'  notice  and  was  discharged. 

It  will  be  observed  that  the  contract  in 
this  case  was  a  special  one,  for  a  precise 
period,  definite  in  ito  terms,  and  is  simply 
an  ordinary  hiring  under  a  special  contract. 
It  is  entirely  silent  as  to  the  degree  of  skill 
the  plaintiff  should  possess  in  the  business 
for  which  he  was  employed.  In  the  words  of 
the  contract,  **he  was  to  play  ball  for  the 
Baltimore  base  ball  club,  the  partv  of  the 
first  part  for  the  season  of  1892.  ^  Now,  it  is 
a  well -settled  rule  that  the  standard  of  com- 
parison or  test  of  efficiency  is  that  degree  of 
skill,  efficiency,  and  knowledge  which  is 
possessed  by  those  of  ordinary  skill,  com- 
petency, and  standing  in  the  particular  trade 
or  business  for  which  they  are  employed. 
And  as  the  contract  provided  for  no  higher 
degree  of  skill  than  this,  none  could  be  re- 
quired. The  supreme  court  of  Pennsylvania 
lays  down  the  doctrine  to  be,  **  where  skill, 
as  well  as  care,  is  required  in  performing 
the  undertaking,  if  the  party  purport  to  have 
skill  in  the  business,  and  he  undertakes  for 
hire,  he  is  bound  to  the  exercise  of  due  and 
ordinary  skill  in  the  employment  of  his  art 
or  business  about  it,  or, 'in  other  words,  to 
perform  it  in  a  workmanlike  manner.  In 
cases  of  this  sort  he  must  be  understood  to 
have  engaged  to  use  a  degree  of  diligence  and 
attention  and  skill  adequate  to  the  perform- 
ance of  his  undertaking.  Ordinary  skill 
means  that  degree  which  men  engaged  in 
that  particular  art  usually  employ,  not  that 
which  belongs  to  a  few  men  only  of  extra- 
ordinary endowments  and  capacities.  WaugJi 
V.  8hunk,  20  Pa.  133 ;  also,  Harmer  v.  Gom^- 
lius,  5  0.  B.  N.  8.  236 ;  Parker  v.  Piatt,  74 
111.  432.  This  doctrine  was  fairly  submitted 
to  the  jury  by  the  first  prayer  of  the  plaintiff 
and  the  fourth  prayer  of  the  defendant,  by 
which  they  were  in  substance  told  that  if 
they  found  that  the  plaintiff  did  not  possess 
aud  exercise  the  skill,  knowledge,  and  ef- 
ficiency possessed  and  exercised  by  otlier  pro- 
fessional base-ball  players  of  ordinary  skill, 
knowledge,  and  efficiency,  and  that  he  was 
discharged  for  such  reasons,  then  their  ver- 
dict must  be  for  the  defendant.  A  large 
number  of  witnesses,  who  had  been  profes- 
sional base-ball  players  for  six  or  ten  years, 
and  who  had  played  with  the  plaintiff,  tes- 
tified that  they  considered  him  a  good  player^ 
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and  that  he  played  an  average  good  game  of 
ball. 

We  pass  now  to  the  second  question  in  the 
case.  The  contention  on  the  part  of  the  ap- 
pellant is  that  the  contract  was  made  subject 
to  a  usage  or  custom  that  the  club  had  a  right 
to  cancel  the  contract  and  discharge  the 
player  on  giving  ten  days'  notice  when  the 
player  is  deficient  in  his  playing.  The  con- 
tract is  entirely  silent  upon  this  subject,  and 
it  is  not  admitted  that  tiie  player  had  the  re- 
ciprocal right  to  abandon  the  club,  or  to  can- 
cel the  contract  when  he  deemed  it  proper  or 
right  to  do  so.  We  have  carefully  examined 
the  testimony  and  find  a  failure  of  proof  to 
establish  any  usage.  The  evidence  was  man- 
ifestly too  vague  and  unmeaning  to  warrant 
upon  anv  principles  the  submission  of  any 
proposition  based  upon  it.  The  plaintiff 
testified  *'that  he  haa  been  playing  profes- 
sional base-ball  for  the  past  nine  years;  is 
familiar  with  the  rules  of  the  game,  and  had 
signed  contracts  for  professional  clubs ;  that 
he  had  never  signed  a  contract  with  the  ten 
days'  clause ;  that  he  never  even  saw  one,  and 
knew  of  no  custom  by  which  a  player  could 
be  discharged  that  way;  that  nothing  was 
said  about  it  when  he  signed.  The  authori- 
ties all  hold  that  a  usage  to  be  admissible 
must  be  proved  to  be  known  to  the  parties, 
or  be  so  general  and  well  established  thai 
knowledge  and  adoption  of  it  may  be  pre- 
sumed ;  and  it  must  be  certain  and  uniform. 
Foley  V.  Mason,  6  Md.  61 ;  8eca7id  Nat.  Bank 
of  Baltimore  v.  Western  Nat,  Bank  of  Balti- 
more, 51  Md.  128.  84  Am.  Rep.  800 ;  Citizens 
Bank  of  Baltimore  v.  Qrafflin,  81  Md.  620,  1 
Am.  Rep.  66 ;  Patterson  v.  Crotother,  70  Md. 
125.  But  conceding  that  there  was  sufficient 
evidence  of  the  custom  and  usage  contended 
for  by  the  appellant,  we  are  clearly  of  the 
opinion  that  it  was  not  admissible  to  vary 
the  terms  of  this  special  contract.  The  con- 
tract, as  we  have  said,  is  one  for  a  definite 
term  of  service  and  binding  on  both  parties. 
To  admit  the  usage  would  not  only  destroy 
its  mutuality,  but  vary  its  terms.  The  su- 
preme court  of  Rhode  Island,  in  a  similar 
case  to  the  one  now  under  consideration,  held 
that  a  **  local  usage  cannot  be  considered  a 
part  of  a  contract  when  it  contradicts  that 
contract. " 

Justices  Durfee  and  Halle,  in  delivering 
the  opinion  of  the  court,  say,  the  contract 
and  usage  cannot  stand  together.  Either  the 
contract  must  prevail  and  make  void  the 
usa^e,  or  the  usage  must  prevail  and  make 
void  the  contract.  The  contract  described  in 
this  declaration  is  not  a  contract  made  with 
reference  to  the  usage,  but  against  it.  The 
contract  described  is  to  labor  for  a  year,  but 
the  usage  terminates  it  at  will.  The  con- 
tract is,  by  the  very  fact  of  its  existence,  a 
protest  against  the  usage,  for  it  ceases  to  be 
a  special  contract  the  moment  that  the  usage 
is  made  part  of  it.  A  usage  which  annuls 
such  a  contract  cannot  be  given  in  evidence, 
without  subverting  the  well -settled  rule, 
that  usages  inconsistent  with  a  contract  can- 
not be  given  in  evidence  to  affect  it.  Suoeet 
V.  Jenkins,  1  R.  I.  147,  36  Am.  Dec.  242. 
And  to  the  same  effect  is  the  case  of  Peters  v. 
22L.R.  A« 


Staveley,  court  of  queen's  bench,  where  Chief 
Justice  Cockburn  holds  that  the  contract  be- 
ing for  one  week  certain,  the  custom,  even 
if  proved,  could  not  control  it.  15  L.  T.  N. 
S.  275 ;  also  Smith  v.  Sheridan,  82  N.  T.  8. 
R.  23.  The  same  rule  haa  been  established 
by  this  court  in  a  number  of  cases.  Foley  v. 
Mason,  and  Citizens  Bank  of  Baltimore  ▼. 
Orafflin,  supra;  Susquehanna  Fertilizer  Co,  ▼. 
White,  66  Md.  452,  59  Am.  Rep.  186 ;  Put- 
terson  v.  Orowther,  supra;  First  NtU.  Bank  of 
Baltimore  v.  Taliaferro,  72  Md.  165. 

It  follows  then  from  this  view  of  the  case, 
that  there  was  no  error  by  the  court  in  grant- 
ing the  plaintiff's  fourth  and  fifth  prayers, 
which  were  to  the  effect  that  there  was  no 
evidence  of  any  usage  by  which  the  plaintiff 
could  be  discharged  before  the  end  of  the 
contract  period  witbout  suflicient  cause,  and 
the  exclusion  from  the  jury  of  all  evidence 
offered  to  show  the  existence  of  such  a  usage. 
The  first  prayer  of  the  defendant,  relative  to 
the  existence  of  the  usage,  was  properly  re- 
jected. The  third,  sixth,  and  eighth  prayers 
of  the  defendant  were  properly  rejected,  for 
^e  reasons  we  have  heretofore  given.  The 
first  prayer  granted  on  the  part  of  the  plain- 
tiff was  correct,  and  contained  the  law  upon 
that  branch  of  the  case.  We  have  examined 
all  the  exceptions,  and  discover  no  error  of 
which  the  appellant  has  a  right  to  complain. 

The  first,  second,  fifth,  sixth,  and  seventh 
exceptions  to  the  admission  of  evidence  are 
substantially  the  same  and  present  the  ques- 
tion as  to  the  degree  of  skill  required  of  the 
plaintiff  in  the  performance  of  his  duty.  The 
evidence  was  properly  rejected  because  it 
tended  to  exact  or  to  establish  a  higher  de- 
gree of  skill  than  that  contemplated  by  the 
contract.  The  appellant  was  not  a  member 
of  the  national  league  at  the  time  the  con- 
tract was  entered  into  on*November  14,  1891, 
it  did  not  become  such  until  January,  1892. 
This  testimony  was,  therefore,  immaterial 
and  irrelevant.  The  fourth  exception  was  to 
the  refusal  of  the  court  to  allow  the  follow- 
ing question  to  be  answered :  **  Can  vou  tell 
whether  or  not  there  was  any  public  com- 

Slaint  by  the  patrons  of  the  manner  in  which 
[r.  Picket  filled  his  position.  **  It  is  unneces- 
sary to  pass  upon  the  exception,  as  the  wit- 
ness afterwards  substantially  answered  the 
question  proposed,  and  the  benefit  of  his  an- 
swer. The  remaining  exception  was  to  the 
instruction  of  the  court  as  to  the  measure  of 
damages.  This  praver  instructed  the  jury 
that  if  they  found  for  the  plaintiff  he  was 
entitled  to  recover  the  contract  price,  less 
such  sums  as  may  have  been  paid  to  him,  and 
also  less  such  sums  as  he  earned  or  by  the 
exercise  of  due  diligence  might  have  earned 
in  the  line  of  his  business,  during  the  re- 
mainder of  the  period  covefed  by  the  con- 
tract. We  think  this  was  unexceptionable, 
and  is  the  law  laid  down  by  this  court  in 
Cumberland  dt  P.  B.  Co.  v.  Slack,  45  Md. 
161.  Finding  no  error  and  the  whole  case 
having  been  fairly  submitted  to  the  jury  the 
judgment  will  be  affirmed. 
Judgment  affirmed. 

Rehearing  denied. 
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!•  Credits  shown  by  books  of  aeconnt 
and  trial  balances  are  not  tan^ble 
property  which  can  be  made  subject  to  levy 
under  attachment  by  seizure  of  the  books  and 
papers,  since  these  are  not  so  intimately  con- 
nected with  the  demands  chargred  therein  that 
their  seizure  is  equivalent  to  the  seizure  of  such 
demands. 

8«  Attorneys  who  haweabnsed  the  pro^ 
ess  of  the  oonrt  by  eanstng  a  writ  of 
attaehnent  known  to  them  to  be  ut- 
terly wold  to  issue  for  the  purpose  of  ob- 
taining custody  of  the  books  and  private  papers 
of  the  defendant  for  the  purpose  of  foundinflr 
subsequent  proceedings  upon  them  and  for  in- 
quisitorial purposes,  will  be  compelled  to  sur- 
render such  books  and  any  copies  containing 
evidence  taken  firom  such  books  and  papers  and 
to  make  proof  that  they  have  surrendered  the 
whole  BO  that  it  may  not  be  used  by  them  or  any 
one  else. 

8«  Mandamns  will  lie  to  compel  a  judge 
to  set  aside  an  order  denying  a  motion  to 
compel  attorneys  to  surrender  books  and  papers 
and  copies  made  therefrom,  obtained  under  an 
abuse  of  a  writ  of  attachment,  by  its  use  as  a 
search  warrant  for  evidence. 

(Deoember  28, 1888.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondent  to  set  aside  an  order  deny- 
ing relator's  motion  to  compel  the  attorneys 
for  plaintiff  in  the  case  of  Ctueit  v.  Rounthal 
to  surrender  copies  of  papers  which  they  were 
alleged  to  have  procured  by  an  abuse  of  the 
process  of  court.     Granted. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs,  Bunker  ft  Oarpenter,  for  re- 
lator : 

The  books  of  account,  trial  balances  and 
private  papers  of  Rosenthal  Bros,  were  not 
attachable  under  the  laws  of  this  state. 

Thompson  r.  Thomas,  11  Mich.  376. 

One  who  begins  by  attachment  begins  only 
an  ordinary  suit.  It  is  a  means  designed  to 
secure  the  creditor  by  the  sequestration  or 
holding  of  property  to  await  tne  judgment, 
and  out  of  the  property  so  held  the  Judgment 
is  to  be  satisfied.  In  other  respects  a  suit  in 
attachment  does  not  differ  in  any  regard  from 
any  other  suit.  Any  property  subject  to  ex- 
ecution may  be  attached. 

King  V.  HubbeU,  42  Mich.  602. 

Books  of  account,  trial  balances  and  the 
private  papers  of  individuals  are  not  subject 
to  levT  on  execution  or  attachment. 

Drake,  Attachm.  4th  ed.  $  249;  Freem. 
Executions,  §§  110,  112;  Perry  y.  Big  Bap- 


ids,  67  Mich.  146;  Dart  y.  Woodhouse,  40 
Mich.  899,  29  Am.  Rep.  544;  Bradford  y. 
Gillespie,  8  Dana,  67;  Oystead  y.  Bhed,  12 
Mass.  506. 

The  plaintiffs  could  not  haye  been  benefited 
by  attaching  the  books.  There  was  no  yalue 
in  them  per  se.  They  could  not  be  seized 
on  attachment  or  sold  on  execution. 

auvens  y.  Gladding,  68  U.  8.  17  How.  451. 
15  L.  ed.  156 ;  Stephens  y.  Cady,  55  U.  S.  14 
How.  631,  14  L.  ed.  529;  Banker  y.  Cold- 
weU,  8  Minn.  94;  People  y.  Wayne  County 
Auditors,  5  Mich.  228. 

Such  proceedings  as  we  complain  of  here 
haye  been  under  the  ban  of  the  English  com- 
mon law  since  the  days  of  the  Stuarts. 

Gooley,  Const.  Lim.  864-878. 

Search  warrants  were  never  recognized  by 
the  common  law  as  process  which  might  b!e 
availed  of  by  individuals  in  the  course  of 
civil  proceedings  or  for  the  maintenance  of 
any  mere  private  right  but  their  use  was  con- 
fined to  the  case  of  public  transactions  insti- 
tuted and  pursued  for  the  suppression  of 
crime  and  the  detection  and  punishment  of 
criminals. 

Cooley,  Const.  Lim.  p.  872,  note  1;  Bobin- 
son  y.  liichardson,  18  Gray,  456. 

The  creditor  is  entitled  to  seizure  only  in 
satisfaction  of  his  debt.  To  that  end  he  is 
not  entitled  to  rummaire  through  the  books 
and  private  papers  of  tlie  debtor  in  order  to 
make  evidence  for  himself  or  others. 

Bntick  y.  Carrington,  2  Wils.  275;  Boyd 
y.  United  States,  116  U.  S.  616-641,  29  L.  ed. 
746-754 ;  DelafoiU  y.  State,  16  L.  R.  A.  500, 
64  N.  J.  L.  881 ;  Bergman  y.  Dettlebach,  11 
How.  Pr.  46. 

Messrs,  Brown  ft  Lowelace  for  respond- 
ent. 

Lon^t  J.,  delivered  the  opinion  of  the 
court: 

Relator  is  garnishee  defendant  in  a  cause 
pendin>(  in  the  Muskegon  circuit  court,  in 
which  Sam  Rosen wald.  Julius  Rosenwald, 
and  Julius  Weil  are  plaintiffs,  and  Sol  Ros- 
enthal and  Sam  Rosenthal  are  the  principal 
defendants.  The  principal  cause  was  com- 
menced by  writ  of  attachment  issued  out  of 
the  circuit  court,  and  the  garnishee  proceed- 
ings are  based  thereon.  After  the  writ  of 
garnishment  was  served.  Bunker  &  Carpenter, 
as  attorneys  for  the  garnishee  defendant,  en- 
tered a  motion  in  the  cause  for  an  order  requir- 
ing Norris  J.  Brown  and  George  S.  Lovelace, 
attorneys  for  the  plaintiffs  in  the  original 
suit,  to  deliver  up  to  defendant's  counsel  all 
copies  taken  by  them,  or  either  of  them,  of  the 
books  of  account,  trial  balances,  and  private 
papers  of  the  firm  of  Rosenthal  Bros. ,  com- 
posed of  Sol  and  Sam  Rosenthal,  the  princi- 
pal defendants,  and  severally  to  make  oath 
that,  at  the  time  of  such  delivery,  such  copies 


Nora.— The  above  decision  strikingly  shows  the 
power  of  a  court  to  prevent  any  advantage  beinff 
taken  of  a  party  by  wrongful  use  of  process.  While 
a  precedent  for  the  decision  is  cited  the  case  is  suffi- 
ciently novel  to  attract  attention  and  we  Imow  of 
no  mention  of  the  subject  in  any  law  text-book  or 
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treatise.  Quite  similar  to  it  in  many  respects  is  the 
case  of  Simmons  Hardware  Co.  v.  Waibel  (S.  Dak.) 
11  L.  K.  A.  867,  in  which  a  surrender  of  copies 
wrongfully  obtained  was  ordered  although  in  that 
case  the  copies  liad  been  obtained  by  collusion  with 
an  agent  and  not  by  use  of  process. .  ,^  ^^ ,  ^  ,  ,^ 
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embraced  all  that  said  Brown  &  Lovelace,  or 
either  of  them,  believed  existed,  and  that 
said  Brown  <&  Lovelace  be  severally  re- 
strained from  using  in  any  way  the  books 
and  papers  attached  in  the  principal  proceed- 
ing, or  from  disclosing  their  contents,  or 
contents  of  the  copies  taken  from  them,  for 
the  purposes  of  this  case,  or  for  any  other 
purpose  whatever  for  the  reasons:  (1)  Be- 
cause the  books  of  account,  trial  balances,  and 
private  papers  are  not  attachable,  under  the 
jaws  of  this  state ;  (2)  because  said  Brown 
&  Lovelace  who  examined  the  attache^  books, 
trial  balances,  and  papers,  and  true  copies 
thereof  were,  and  each  of  them  was,  guilty 
of  an  abuse  of  their  powers  and  duties  as  offi- 
cers of  the  court,  and  of  the  process  of  the 
court;  (3)  because  said  Brown  &  Lovelace 
used  the  process  of  the  court  for  an  unlawful 
purpose  ;  (4)  because  the  sheriff  of  the  county 
exceeded  his  authority,  and  was  guilty  of  an 
abuse  of  his  powers  and  duties,  in  permitting 
said  Brown  &  Lovelace  to  make  an  examina- 
tion of  the  books  and  papers  so  attached,  and 
to  take  copies  therefrom ;  (5)  because  said 
examination  was  made,  and  said  copies  were 
taken,  while  said  books,  trial  balances,  and 
papers  were  in  the  possession  of  the  sheriff 
of  said  coimty,  who  then  held  them  under 
an  authorized  seizure  by  virtue  of  a  writ  of 
attachment  then  in  his  hands.  This  motion 
is  based  upon  the  testimony  of  Mr.  Lovelace 
and  of  the  sheriff,  given  in  the  case  of 
George  B.  Cluett  et  aZ,  v.  Qates  L.  RoaentJial, 
garnishee  of  Sol  and  Sam  Rosenthal,  an  ab- 
stract of  which  is  filed  in  the  cause,  and 
upon  an  exhibit  introduced  in  evidence  in 
said  last-named  case,  the  same  beine  a  cir- 
cular letter  written  bv  said  Brown  &  Love- 
lace to  the  creditors  of  the  firm  of  Rosenthal, 
Bros.,  and  upon  certain  affidavits  filed,  and 
files  and  records  in  this  cause.  The  motion 
was  heard  in  the  court  below,  and  denied. 
Mandamus  is  asked  to  compel  the  court  to 
set  aside  the  order  denying  the  motion,  and 
to  grant  the  order  asked. 

It  appears  that,  prior  to  the  issuing  of  any 
writ  of  attachment  against  Rosenthal  Bros. , 
they  had  executed  a  chattel  mortgage  to  Gates 
L.  Rosenthal,  the  garnialiee  defendant  here. 
Proceedings  were  taken  to  foreclose  that  mort- 
gage ;  and  the  stock  of  goods  and  other  prop- 
erty which  it  covered,  amounting  to  about 
$30,000,  were  bid  in  hy  Gates  L.  Rosenthal 
who  claimed,  at  the  time  attachment  pro- 
ceedings were  commenced,  to  be  in  posses- 
sion. Brown  &  Lovelace,  having  a  claim  in 
their  hands  not  yet  due,  sued  out  a  writ  of 
attachment  on  said  claim,  placing  it  in  the 
hands  of  the  sheriff  of  the  county,  who  en- 
tered the  store  where  the  properties  were  sit- 
uate, and  which  Gates  L.  Rosenthal  claimed 
to  be  in  possession  of,  and  seized  and  took 
into  his  possession  certain  moneys,  books  of 
account,  paid  and  canceled  checks,  trial  bal- 
ances, and  other  books  and  papers.  He  took 
these  books  to  the  county  jail,  and  there  per- 
mitted Brown  &  Lovelace,  who  were  plain- 
tiffs' attorneys  in  the  writ,  to  examine  them, 
and  to  take  copies  from  them.  After  this 
was  done,  the  property  so  attached  was  re- 
turned to  tlie  store  and  the  attachment  pro- 
ceedings discontinued.  It  is  admitted  by 
23  L.  R.  A. 


Brown  &  Lovelace  that  they  knew  that  this 
writ  of  attachment  could  not  be  sustained  if  a 
motion  was  made  for  its  dissolution,  as  the  ac- 
tion was  brought  upon  a  debt  not  yet  due, 
and  no  sufficient  showing  had  been  made  in 
the  affidavit  to  sustain  such  a  writ.  Brown 
&  Lovelace,  having  obtained  certain  facts 
from  the  examination  of  the  books  and  papers 
of  Rosenthal  Bros.,  sued  out  a  second  writ 
of  attachment  in  the  circuit  court  for  Muske- 
gon county  in  favor  of  George  B.  Cluett 
against  Rosenthal  Bros.,  and  caused  a  writ 
of  garnishment  to  issue  against  Gates  L. 
Rosenthal.  That  cause  was  heard  in  the  cir- 
cuit court,  and  is  now  pending  in  this  court 
upon  appeal.  In  that  case,  in  order  to  es- 
tablish the  plalntiff^s  claim  that  Rosenthal 
Bros,  had  made  a  fraudulent  mortgage,  and 
to  show  that  Gates  L.  Rosenthal  had  proper- 
ties and  effects  in  his  hands  belonging  to 
the  principal  defendants,  Mr.  Lovelace  was 
called  as  a  witness,  and  was  permitted  to 
testify  to  certain  facts  which  he  found  by  an 
examination  of  these  books  and  papers.  Upon 
his  cross-examination  in  that  case,  it  appears 
that  he  took  copies  of  such  books  and  papers, 
including  trial  balances.  It  is  for  the  sur- 
render of  such  papers  and  copies  so  taken 
that  this  application  was  made  to  the  court 
below. 

In  the  Clvett  C<ue^  Mr.  Lovelace  testified 
fully  as  to  what  examination  he  made,  and 
that  after  such  examination  he  was  in  a  po- 
sition to  make  an  affidavit  under  the  law  for 
the  issuing  of  a  writ  of  attachment.  From 
Mr.  Lovelace's  testimony,  it  is  quite  appar- 
ent that  Brown  &  Lovelace  knew  the  first 
writ  of  attachment  could  not  be  sustained 
under  the  affidavit  upon  which  it  was  based, 
and  that  the  first  writ  was  used  for  the  purpose 
of  getting  evidence  upon  which  to  ground  sub- 
sequent writs.  No  return  was  ever  made  to 
this  first  writ,  but  on  the  contrary  the  suit 
was  discontinued,  and  the  writ  withheld,  as 
soon  as  the  evidence  was  obtained.  It  is  true 
that  Brown  &  Lovelace  deny  that  the  writ 
was  issued  for  the  purpose  of  getting  this 
information,  but,  whether  it  was  issued  for 
that  purpose  or  not,  it  was  so  used.  In  the 
order  to  show  cause,  the  circuit  judge  makes 
a  return  in  which  he  says  that  upon  the  trial 
of  the  Cluett  Case  an  objection  was  made  to 
the  introduction  in  evidence  of  the  contents 
of  the  books  of  Rosenthal  Bros.,  but  that 
such  evidence  was  allowed,  and  that  the  jurj 
in  that  cause  found  adversely  to  the  relator; 
that  in  the  present  case  the' writ  of  attach- 
ment was  sued  out  by  Thomas  C.  Clark,  as 
attorney  for  plaintiffs,  and  that  Brown  «fe 
Lovelace  were  thereafter  substituted  in  his 
stead.  It  is  further  returned  that  it  appears, 
upon  a  hearing  of  the  motion,  that  the  books 
and  papers  claimed  to  have  been  inspected 
were  mortgaged  by  Sol  and  Sam  Rosenthal 
to  relator,  as~  trustee  for  himself  and  other 
creditors,  before  said  attachment,  and  which 
mortgage,  if  valid,  was  in  force  at  the  time 
said  property  was  attaclied,  and  that  relator 
bad  no  rights  or  interests  in  the  books  and 
papers,  except  such  as  he  obtained  by  said 
mortgage,  and  that  such  books  and  papers 
were  the  property  ^f  Sol  and  Sam  Rosenthal, 
and  constituted  a  part  of  a  large  amount  of 
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roperty  attached.  The  return  further  sets 
brth  that,  upon  the  hearing  of  the  motion, 
relator  made  no  showing  that  plaintiffs  would 
use  or  attempt  to  use  the  evidence  as  to  the 
contents  of  these  books  and  papers  upon  the 
trial  of  said  cause,  wherein  relator  was  in- 
terested, and  that  it  did  not  appear  that  re- 
lator was  entitled  to  the  copies  of  the  books 
snd  papers  taken  by  Brown  &  Lovelace. 
From  all  the  evidence  the  court  determined 
that  the  writ  of  attachment  was  issued  in 
good  faith,  and  executed  in  good  faith,  and 
that  there  was  no  abuse  of  the  process  of  the 
court,  and  that  Brown  &  Lovelace  ought  not 
to  be  compelled  to  surrender  such  copies,  or 
to  make  the  oath  asked. 

The  return  nowhere  denies  that  the  mort- 
gage had  been  foreclosed,  and  the  property 
bid  in  by  Gates  L.  Rosenthal.  This  fact  ap- 
pears from  the  testimony  of  Mr.  Lovelace, 
and  is  nowhere  contradicted.  But  it  is  as- 
sumed, not  only  that  the  mortgage  is  void, 
but  that  the  sale  was  also  void,  and  there- 
fore relator  had  no  right  to  possession,  such 
assumption  being  based  upon  the  facts  ob- 
tained by  the  use  of  the  first  writ  of  attach- 
ment. We  think  there  is  conclusive  evidence 
that  the  facts  obtained  by  Brown  &  Lovelace 
are  a  part  of  the  case,  and  the  foundation  of 
the  case  in  hand.  The  only  question  involved 
is,  Has  there  been  an  abuse  of  the  process  of 
the  court?  Can  parties  be  permitted  to  take 
a  writ  of  attachment,  kfiowing  it  to  be  in- 
valid and  issued  upon  an  affidavit  confessedly 
•defective,  and  attach  property  under  it  which 
is  not  subject  to  levy,  and  gain  information 
or  evidence  upon  which  to  base  a  proper 
writ,  and  sustain  that  writ  by  such  means? 
It  is  said  by  counsel  for  plaintiffs  in  the 
writ,  who  appear  here  to  defend  the  action, 
that  it  is  an  effort  to  have  this  evidence  ad- 
Judged  Incompetent,  and  for  this  reason  re- 
«train  its  use,  and  thus  anticipate  a  ruling 
•of  the  court  below  thereon  in  advance  of  a 
trial,  and  without  any  showing  that  it  will 
be  offered.  This  is  not  the  point  in  issue 
lie^e,  and  does  not  reach  the  question  in- 
volved. The  claim  is  that  the  process  of  the 
court  has  been  abused,  in  that  a  writ  of  at- 
tachment utterly  void,  and  known  to  be  void 
by  the  attorneys  causing  its  issue,  and  who 
are  officers  of  the  court,  has  been  used  to  ob- 
tain evidence  for  the  purpose  of  founding 
subsequent  proceedings  upon,  and  for  in- 
quisitorial purposes;  that,  this  being  so,  the 
evidence  thus  obtained  is  not  competent  for 
any  purpose,  and  the  parties  having  posses- 
sion of  any  copies  containing  such  evidence 
are  bound  to  surrender  them,  and  make  proof 
that  they  have  surrendered  the  whole  there- 
of, so  that  it  may  not  be  used  by  them,  or 
any  one  else ;  and  that  thev  have  no  right  to 
the  possession  of  such  evidence.  In  this  we 
-tninK  counsel  for  relator  is  correct.  These 
"books  of  account  and  trial  balances  are  not 
property  of  such  tangible  character  that  they 
can  be  made  subject  to  such  levies.  They 
may  be  evidences  of  debt,  but  their  seizure 
is  not  the  attaching  or  seizure  of  the  debt  it- 
self. They  are  not  so  intimately  connected 
with  the  demands  charged  therein  that  the 
-seizure  of  the  books  is  equivalent  to  the  seiz- 
ure of  the  demand,  and  there  is  no  means  by 
^2  L.  R.  A 


which  these  demands  can  be  transferred  by  a 
direct  levy  and  sale.  Freeman,  Executions, 
^  112;  Qm.  v.  AbeU,  6  J.  J.  Marsh.  476; 
Thomas  v.  Thomas,  2  A.  E.  Marsh.  430; 
Wier  V.  Davis,  4  Ala.  442 :  Cai'los  v.  Anslep, 
8  Ala.  »00 ;  Norton  v.  Smith,  Id.  73.  42  Am. 
Dec.  628.  In  Dart  v.  Woodhouse,  40  Mich. 
899,  29  Am.  Rep.  544.  it  was  held  that  a  set 
of  manuscript  abstract  books  were  not  sub- 
ject to  levy  and  sale  on  execution.  In  Perry 
V.  Big  Ba/pids,  67  Mich.  146,  it  was  held  that 
"such  abstract  books  have  no  intrinsic  value, 
and  are  not  taxable."  In  Drake  on  Attach- 
ment (4th  ed.  g  249),  it  is  said:  ''Where 
property  is  of  such  a  nature  that  an  attach- 
ment of  it  would  produce  a  sacrifice  and 
freat  injury  to  the  defendant,  without  bene- 
ting  the  plaintiff,  it  is  not  attachable. 
Such  is  the  rule  in  relation  to  defendant's 
private  papers,  or  his  books  in  which  his  ac- 
counts are  kept.  Much  less  would  an  attach- 
ment be  considered  to  create  a  lien  on  the 
accounts  contained  in  the  books;"  citing 
Bradford  v.  Oillespie,  8  Dana,  67.  In  Dart 
V.  Woodfiotise,  supra,  Mr.  Justice  Campbell 
said :  **  It  would  be  very  absurd  to  hold  that 
books  could  be  seized  and  sold  on  execution, 
which  after  the  sale  the  purchaser  could  not 
use."  It  is  conceded  that  these  books  and 
papers  seized  were  not  of  any  value,  in  them- 
selves. Mr.  Lovelace  says  they  were  not  of 
much  value,  except  as  evidence.  In  People 
V.  Wayne  County  Auditors,  5  Mich.  223,  it 
was  held  that  a  levy  on  a  warrant  drawn  by 
the  board  of  auditors  is  not  subject  to  levy 
on  execution.  In  Bradford  v.  Oillespie,  supra, 
it  was  held  that  a  return  on  an  attachment 
of,  **  Levied  upon  an  account  book,  the  prop- 
erty of  defendant, "  will  not  authorize  a  judg- 
ment. As  before  stated,  the  real  gist  of  the 
complaint  here  is  not  that  property  was  levied 
upon  which  was  not  subject  to  levy,  but  the 
use  which  was  made  of  the  process  of  the 
court.  It  is  seen  that  the  attachment  was 
void,  and  was  levied  upon  property  not  sub- 
ject to  levy,  yet  the  parties  responsible  for 
It— officers  of  the  court — are  permitted  to  use 
the  evidence  thus  obtained.  If  the  writ  had 
been  valid,  and  the  property  taken  under  it 
had  been  subject  to  levy,  it  was  the  duty  of 
the  sheriff  **  to  safely  keep  the  same  to  satisfy 
any  judgment  that  may  be  received  by  the 
plaintiff  in  such  attachment."  How.  Stat. 
§  7990.  Instead  of  doing  this,  the  writ  was 
used  as  a  search  warrant  for  evidence,  and, 
having  obtained  the  evidence  sought,  the 
books  were  returned.  Had  the  defendants 
been  charged  with  a  crime,  it  would  have 
been  necessary,  in  order  to  obtain  a  writ 
which  would  accomplish  what  was  accom- 
plished here,  to  show  to  the  satisfaction  of 
the  court  that  probable  cause  existed,  which 
showing  must  have  been  supported  by  oath 
or  affirmation,  the  place  particularly  de- 
scribed, and  a  description  of  the  property  to 
be  searched  for  or  seized  have  been  set  forth 
with  exact  particularity.  "Search  warrants 
were  never  recognized  by  the  common  law  as 
process  which  might  be  availed  of  by  in- 
dividuals in  the  course  of  criminal  proceed- 
ings, or  for  the  maintenance  of  any  mere 
private  rights ;  but  their  use  was  confined  to 
the  case  of  public  transactions  instituted  and 
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pursued  for  the  suppression  of  crime,  and 
the  detection  and  punishment  of  criminals.  ^ 
Coolev,  Const.  Lim.  6th  ed.  p.  878.    Article 
6,  §  26,  of  our  own  state  constitution,  pro- 
Tides  :    "  The  person,  houses,  papers  and  pos- 
session of  every  person  shall  be  secure  from 
unreasonable  searches  or  seizures.    No  war- 
rant to  search  any  place  or  to  seize  any  per- 
son or  things  shall  issue  without  describing 
them,  nor  without  probable  cause  supported 
by  oath  or  affirmation."     Here  the  parties 
were  charged  with  no  crime,  vet  upon  a  void 
process — one  which  the  parties  causing  its 
Issue  confessedly  knew  to  be  void— a  levy  is 
made  upon  property  not  subject  to  seizure, 
and  copies  made  thereof;  and  these  copies 
are  now  held  by  these  officers,  and  have  act- 
ually been  permitted  to  be  used  in  one  case 
as  evidence,  and  in  the  present  case  are  the 
foundation  upon  which  tne  writ  was  issued. 
But  one  case  has  been  called  to  our  attention 
where  such  a  proceeding  has  before  been  at- 
tempted.   In  Bergman  v.  Detilebaeh,  11  How. 
Pr.  46,  it  appears  that  a  deputy  sheriff,  under 
an  attachment,  levied  upon  certain  books, 
papers,  letters,  and  correspondence  of  a  part- 
nership.   It  was  held  that  under  the  New 
York  statute  the  book^  of  a  partnership  were 
subject  to  levy,  but  letters  and  correspond- 
ence were  not  among  those  authorized  to  be 
taken.    It  was  said :    **  As  the  whole  proceed- 
ing on  the  part  of  the  deputy  in  examining 
the  books  and  papers  is  grossly  irregular,  an 
order  must  be  made  that  the  regular  books 
of  account  of  the  firm,  and  its  notes,  policies 
of  insurance,   and  all  other  securities  and 
Touchers,  be  safely  kept  by  the  sheriff  under 
lock  and  key,  without  power  on  the  part  of 
such  deputy  or  any  other  person,  except  the 
defendants,  to  look  into  or  examine  the  same, 
except  under  the  special  order  of  the  court, 
to  be  made  on  notice  to  the  defendants. "    It 
was  further  said :   **  All  other  papers,  of  every 
name  and  description,  taken  by  such  deputy, 
and  all  translations  or  copies  of  such  transla- 
tions, if  any,  of  the  books,  letters,  vouchers, 
or  papers,  must  be  delivered  up  forthwith  to 
the  defendants'  attorneys ;  and,  to  insure  the 
same,  such  delivery  must  be  made  under  an 
affidavit  to  be  made  by  such  deputy,  by  the 
plaintiffs,  and  their  attorneys  and  counsel, 
that,  at  the  time  of  such  delivery,  such  copies 
embraced  every  translation  or  copy  of  such 
translation  or  copy  of  such  original  which 
the  deponent  knows  of  or  believes,  or  has  any 
reason  to  believe,  exists;  and  the  plaintiffs, 
and  their  attorneys,  agents,  and  counselors, 
are  hereby  restrained  from  in  any  way  using 
such  original  books  and  papers,  or  using  or 
disclosing  the  contents  of  such  copies,  in  any 
manner  whatsoever,  except  by  special  order 
of  the  court.     This  order  must  be  complied 
with  forthwith. »»    The  process  of  courts  of 
justice  can  never  be  used  for  inquisitorial 
purposes  or  for  oppression,  and  such  use  be 
sustained.     If  such  a  practice  should  be  coun- 
tenanced, no  man*s  private  papers  would  be 
free  from  search  or  seizure. 
,    The  vtrit  must  he  granted  oi  prayed. 

The  other  Justices  concur. 
SaKILA. 
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Th«  eqaml  privilesres  or  immiinities  of 
dtisens  are  not  violated  by  prohibit- 
infl^  the  busiiieas  of  a  barber  oo  Sunday  un- 
der ffreater  penalties  than  those  imposed  upoa 
other  business,  or  because  an  ezoepdon  is  made  as 
to  those  who  consoieotlously  observe  the  eevencb 
day  of  the  week  Iub  the  Sabbath,  nor  is  such  a  slat* 
ute  invalid  as  class  legislation. 

(Vebruary  20, 1804.) 

ERROR  to  the  Recorder's  Court  of  Detroit 
to  review  a  Judgment  convicting  defend- 
ant of  unlawfully  engaging  in  the  busineaa 
of  a  barber  on  Sunday.    J^rmed. 

The  facts  sufficiently  appear  in  the  opinion. 
Mr,  Gmorge  F.  Robison  for  plaintiff  in 
error. 

Mr.  A.  A.  EUist  Atty-Gen.,  with  Mesirg. 
Allan  H.  Fraaer»  Pros.  Atty.,  and  Or^ 
mund  F.  Hunt,  Aest,  Proi.  Aity.,  for  de- 
fendant in  error : 

All  Sunday  laws  are  police  regulations^ 
and  the  prevention  of  a  trespass  is  the  in- 
variable purpose  of  a  police  regulation. 
Therefore,  it  is  unquestioned  that  noisy 
trades  and  amusements  and  other  like  dis- 
turbances, may  be  prohibited  on  that  day  in 
complete  conformity  with  the  limitations  of 
police  power. 

State  V.  Baltimore  A  0.  B,  Co.  15  W.  Va, 
862,  86  Am.  Rep.  808. 

But  there  is  a  constitutional  reason  why 
the  prohibition  of  labor  on  Sunday  should 
be  extended  to  other  than  noisy  trades  and 
emplovments. 

Tiedeman,  Pol.  Powers,  pp.  181,  182 ;  JS2s 
parte  JSeymian,  0  Cal.  520 ;  Sx  parte  Andrewi, 
18  Cal.  678 ;  Ex  parte  Burke,  59  Cal.  6.  See 
also  Ex  parU  Koser,  60  Cal.  177 ;  Shaver  v. 
StaU,  10  Ark.  259. 

Laws  public  in  their  object  may  extend 
to  all  citizens  or  be  confined  to  particular 
classes. 

Cooley,  Const.  Lim.  5th  ed.  pp.  482,  483; 
Story,  Const.  5th  ed.  §  1961. 

The  14th  Amendment  to  the  Constitution 
of  the  United  States  means  that  no  person  or 
class  of  persons  shall  be  denied  the  same  pro- 


Nora.— The  constitutionality  of  a  Sunday  law  I* 
attacked  In  the  above  case  on  ffrounds  somewhat 
diiferent  from  those  considered  In  JtrnxFiKD  v. 
Statb,  post,  721.  The  question  of  class  lefftolation 
or  of  equal  privlleRes  and  immunities  of  citiieoa 
is  here  the  basis  of  attack,  but  even  the  fact  of 
dtocrimination  in  respect  to  penalties  between 
barbers  and  other  persons  Is  held  not  to  take  the 
case  out  of  the  general  rule,  which  upholds  Sunday 
regulations. 

As  to  what  constitutes  an  unconstitutional  dls- 
criminatioD  between  citizens,  see  note  to  Louisville 
Safety  Vault  &  T.  Go.  v.  LoulsvlUe  ft  N.  R.  Co.  (KyJ 
14  L.  R.  A.  579. 

As  to  what  constitutes  Sunday  labor  which  la 
prohibited,  see  noU  to  Queries  v.  State  (Ark.)  14  U. 
B.  A.182. 


See  also  46  L.  H.  A.  848. 
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tection  of  the  laws  which  is  enjoyed  by  other 
persons  or  other  classes  in  the  same  place, 
.and  under  like  circumstances. 

Missouri  v.  Leufis,  101  U.  S.  81,  25  L.  ed. 
092. 

The  provision  in  the  amendment  just  re- 
ferred to  does  not  prohibit  the  legislature 
from  making  laws  applying  only  to  certain 
classes  or  localities. 

Slaughter-House  Cases,  88  U.  8.  16  Wall. 
86,  21  L.  ed.  894 ;  Strauder  v.  West  Virginia, 
100  U.  8.  803,  25  L.  ed.  664. 

The  distinction  between  this  kind  of  leg- 
islation and  class  legislation,  so  called,  is 
very  clearly  stated  by  Judge  Cooley  in  his 
work  on  Constitutional  Limitations,  at  page 
488. 

Uniformity  of  laws  is  attained  by  their 
operation  upon  all  persons  in  like  situations. 

Iowa  Bailrotid  Land  Co,  v.  tioper,  39  Iowa, 
112 ;  United  States  Exp,  Co.  v.  Ellyson,  28 
Iowa,  870:  McAunich  y.  Mississippi  d  M. 
River  R.  Co.  20  Iowa,  888 ;  Haskel  ▼.  Bur- 
lington, 80  Iowa,  282 ;  Alexandria  y.  Dearmon, 
2  Sneed,  104;  Davis  v.  StaU,  8  Lea,  876; 
Brooks  V.  Hyde,  87  Cal.  866 ;  People  y.  Judge 
of  Twelfth  Bist.  17  Cal.  554.  8ee  also  Ex 
parte  Smith  and  Ex  parte  Keating,  88  Cal. 
702;  ExparU  Burke,  59  Cal.  6. 

Cooley  on  Constitutional  Limitations,  6th 
ed.  page  584,  says :  "The  Jew  who  is  forced 
to  respect  the  flrst  day  of  the  week  when  bis 
conscience  requires  of  him  the  observance  of 
the  seventh  also,  may  plausibly  urge  that 
the  law  discriminates  against  his  religion, 
and  by  forcing  him  to  keep  a  second  Sabbath 
in  each  week,  unjustly,  though  by  indirec- 
tion, punishes  him  for  his  belief." 

We  have  not  found  any  decision  in  the 
state  of  Michigan  which  purports  to  show 
that  it  has  ever  been  contended  in  this  state 
that  the  above  provision  of  the  Michigan 
statutes,  making  exception  in  favor  of  those 
classes  who  observe  the  seventh  day  of  the 
week,  is  unconstitutional. 

Johns  V.  StaU,  78  Ind.  882,  41  Am.  Hep. 
577. 

Is  the  work  of  a  barber  one  of  necessity? 
It  has  been  held,  both  in  England  and  this 
country,  it  is  not. 

Phillips  V.  Innes,  4  Clark  &F.  284 ;  Com. 
V.  Waldman,  11  L.  R.  A.  568.  140  Pa.  89 ; 
Com.  V.  Dextra,  148  Miass.  28:  Com.  v. 
Jaeobus,  1  Pa.  Legal  Cktz.  Rep.  491. 

Whether  or  not  shaving  is  a  work  of  neces- 
sity, the  opening  of  barber  shops  as  such  are 
not  necensary,  within  the  meaning  of  the  law ; 
and  if  the  legislature  sees  fit  in  its  discretion 
to  enact  additional  legislation  in  furtherance 
of    the   same   design    it  may  lawfully  do 

80. 

State  V.  Fernandez,  89  La.  Ann.  588 ;  Com. 
V.  Matthews,  18  L.  R.  A.  761,  152  Pa.  166 ; 
Merchants  Wharf  Boat  Asso.  v.  Wood,  64 
Miss.  661,  60  Am.  Rep.  76 ;  People  v.  Moses, 
65  Hun,  161 ;  Neuendorf  v.  Buryea,  69  N. 
Y.  557,  25  Am.  Rep.  285 ;  Lindenmuller  v. 
PeopU,  83  Barb.  548. 

The  Question  of  how  far  these  restrictions 
should  be  carried  is  for  the  legislature,  not 
for  the  courts. 

lAberman  v.  Sta^,  26  Neb.  464. 
22L.R.A. 


VLontgowLeryt  </.,  delivered  the  opinion 
of  the  court: 

1.  The  respondent  was  convicted  of  a  vio- 
lation of  the  provisions  of  Act  No.  148  of 
the  Public  Acts  of  1893,  and  the  sole  question 
presented  for  our  consideration  is  whether 
the  act  in  question  is  constitutional.  The 
act  provides:  ^'That  it  shall  bo  unlawful 
for  an^  person  or  persons  to  carry  on  or  en- 
gage in  the  art  or  calling  of  hair  cutting, 
shaving,  hair  dressing  and  shampooing,  or 
in  any  work  pertaining  to  the  trade  or  busi- 
ness of  a  barber,  on  the  first  day  of  the  week, 
commonly  called  8unday,  except  such  per- 
son ur  persons  shall  be  employed  to  exercise 
such  art  or  calling  in  relation  to  a  deceased 
person  on  said  day.  Sec.  2.-  That  it  shall 
be  unlawful  for  any  such  person  or  persons 
to  keep  open  their  shops  or  places  of  busi- 
ness aforesaid,  on  said  first  day  of  the  week 
commonly  called  Sunda]^  for  any  of  the  pur- 
poses mentioned  in  section  one  of  this  act : 
provided,  however,  that  nothing  in  this  act 
shall  apply  to  persons  who  conscientiously 
believe  the  seventh  dav  of  the  week  should 
be  observed  as  the  Sabbath  and  who  actually 
refrain  from  secular  business  on  that  day.  ** 

It  is  urged  that  the  act  is  invalid  because 
it  conflicts  with  article  6  of  section  32  of  the 
Constitution  of  this  state,  which  provides, 
among  other  things,  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law,  and  for  the  further 
reason  that  it  is  in  conflict  with  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States,  which  provides  that  **no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  the 
citizens  of  the  United  States ;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction, 
the  equal  protection  of  the  laws."  It  is  con- 
ceded that  the  state,  in  the  exercise  of  ita 
police  power,  has  the  right  to  enact  Sunday 
laws,  and  that  It  also  has  the  right  to  provide 
for  tile  regulation  and  restriction  of  those 
engaged  in  an  employment  which,  in  and  of 
itself,  may  prove  harmful  to  the  community, 
such  as  the  liquor  traffic.  But  it  is  contended 
that  the  business  of  conducting  a  barber  shop 
is  not  uf  this  class,  and  that  it  is  in  the  nat- 
ure of  class  legislation  to  prohibit  this  busi- 
ness under  more  severe  penalties  than  those 
provided  for  the  conduct  of  other  legitimate 
business  on  Sunday.  We  do  not  deem  the 
act  in  question  open  to  such  objection.  By 
class  legislation,  we  understand  such  lecris- 
lation  as  denies  rights  lo  one  which  are  ac- 
corded to  others,  or  inflicts  upon  one  individ- 
ual a  more  severe  penalty  than  is  imposed 
upon  another,  in  like  case,  offending. 

In  Cooley  on  Constitutional  Limitations 
(page  482),  it  is  said:  **Laws  public  in 
their  objects  may,  unless  express  constitu- 
tional provision  forbids,  be  either  general  or 
local  in  their  application.  They  may  em- 
brace many  subjects  or  one,  ana  they  may 
extend  to  all  citizens,  or  be  confined  to  par- 
ticular classes,  as  minors  or  married  women, 
bankers  or  traders,  and  the  like.  .  .  . 
The  legislature  may  also  deem  it  desirable 
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to  preBcribe  peculiar  rules  for  the  several  oc- 
cupations, and  to  establish  distinctions  in 
the  rights,  obligations,  duties,  and  capacities 
of  citizens.  The  business  of  common  car- 
riers, for  instance,  or  of  bankers,  may  require 
special  statutory  regulations  for  the  general 
benefit ;  and  it  may  be  matter  of  public  pol- 
icy to  give  laborers  in  one  business  a  specific 
lien  for  their  wages,  when  it  would  be  im- 
practicable, or  impolitic  to  do  the  same  for 
persons  engaged  in  some  other  employments. 
If  the  laws  be  otherwise  unobjectionable,  all 
that  can  be  required,  in  these  cases,  is  that 
they  be  general  in  their  application  to  the 
class  or  locality  to  which  they  apply;  and 
they  are  then  public  in  character,  and  of  their 
propriety  and  policy  the  legislature  must 
judge."  In  Liberman  v.  State,  26  Neb.  464, 
an  ordinance  of  the  city  prohibited  the  keep- 
ing open  of  any  business  house,  bank,  store, 
saloon,  or  office,  excepting  telegraph  offices, 
express  offices,  photograph  galleries,  railroad 
offices,  telephone  offices,  hotels,  restaurants, 
cigar  stores,  eating  houses,  ice-cream  parlors, 
drug  stores,  etc.  It  was  contended  that  the 
ordinance  was  open  to  the  objection  that  it 
did  not  operate  upon  all  citizens  alike ;  that 
the  respondent  was  compelled  to  close  his 
place  of  business  on  Sunday,  while  drug 
stores,  tobaccd  houses,  and  others  in  competi- 
tion in  business,  were  not  required  to  do  so. 
But  the  court  held  the  act  valid.  In  the 
present  case  it  may  have  been  the  judgment 
of  the  legislature  that  those  engaged  m  the 
particular  calling  were  more  likely  to  offend 
against  the  law  of  the  state  providing  for 
Sunday  closing  than  those  engaged  in  other 
callings.  If  so,  it  became  a  question  of 
policy  as  to  whether  a  more  severe  penalty 
should  not  be  provided  for  engaging  in  that 
particular  business  on  Sunday  than  thUt  in- 
flicted upon  others  who  refuse  to  cease  from 
their  labors  one  day  in  seven. 

2.  Another  question  which  naturally  pre- 
sents itself,  but  which  has  not  been  discussed 
by  respondent's  counsel  is  whether  the  law 
is  open  to  the  objection  that  it  is  class  legis- 
lation, for  the  reason  that  those  who  observe 
the  seventh  day  of  the  week  as  the  Sabbath 
are  excepted  from  its  provisions. 

It  has  been  held  in  one  case  Shreveport  ▼. 
Levy,  26  La.  Ann.  671,  21  Am.  Rep.  558, 
that  such  a  provision  is  unconstitutional 
because  it  discriminates  between  religious 
sects.  But  we  find  that  such  an  exception 
to  the  general  statute  of  this  state  relative  to 
the  observance  of  Sunday  has  been  in  force 
since  1846.  See  How.  Anno.  Stat.  §  2021. 
And  while  this  question  has  never  been  di- 
rectly passed  upon,  the  validity  of  the  act  in 
question  has  been  assumed  in  a  large  number 
of  cases. 

A  similar  question  was  raised  in  Johns  v. 
State,  78  Ind.  832,  41  Am.  Rep.  577,  and  it 
was  held  not  to  conflict  with  a  provision  of 
the  constitution  which  reads :  **The  general 
assembly  shall  not  grant  to  any  citizen,  or 
to  any  class  of  citizens,  privileges  or  im- 
22L.aA« 


muni  ties  which,  upon  the  same  terms,  shtll 
not  belong  equally  to  all  citizens. **  It  was 
said :  **  The  framers  of  the  statute  meant  to , 
leave  it  to  the  consciences  and  judgments  of 
the  citizens  to  choose  between  the  first  and 
seventh  day  of  the  week.  One  or  the  other 
of  these  days,  they  must  refrain  from  com- 
mon labor.  Which  it  shall  be  is  to  be  de> 
termined  by  their  own  consciences.  It  waa 
not  the  purpose  of  the  lawmakers  to  compel 
any  class  of  conscientious  persons  to  abataia 
from  labor  upon  two  davs  in  every  week." 
The  supreme  court  of  Ohio  has  ^one  so  far 
as  to  hold  that  a  statute  which  did  not  con- 
tain such  an  exception  was  for  that  reason 
unconstitutional.  See  Cincinnati  t.  Bice,  15 
Ohio.  225 ;  CanUm  v.  Nint,  9  Ohio  St.  439. 

The  better  reason  for  maintaining  the  po- 
lice power  to  prohibit  citizens  from  engaging 
in  secular  pursuits  on  Sunday  is  the  necessity 
of  such  regulation  as  a  sanitary  measure.  As 
to  those  employments  which  are  noiseless, 
and  harmless  in  themselves,  and  conducted 
in  a  manner  not  calculated  to  offend  those 
who,  from  religious  scruples,  observe  Sun- 
day as  the  Lord's  daj,  this  necessity  appears 
to  be  the  only  valid  source  of  legislative 
power ;  and  this  is  based  upon  the  fact  that 
experience  has  demonstrated  that  one  day's 
rest  is  requisite  for  .the  health  of  most  in- 
dividuals, and  not  all  individuals  possess  the 
power  to  observe  a  day  of  rest  of  their  own 
volition.  As  is  well  said  by  Mr.  Tiedeman: 
**If  the  law  did  not  interfere,  the  feverish, 
intense  desire  to  acquire  wealth,  so  thor- 
oughly characteristic  of  the  American  nation, 
would  ultimately  prevent,  not  only  the  wage 
earners,  but  likewise  the  capitalists  and  em- 
ployers themselves,  from  yielding  to  the 
warnings  of  nature,  and  obeying  the  instincts 
of  self-preservation,  by  resting  perlodicallv 
I  from  labor,  even  if  the  mad  pursuit  of  wealth 
should  not  warp  their  judgment  and  destroy 
this  instinct.  Remove  the  prohibition  of 
law,  and  this  wholesome  sanitary  regulation 
would  cease  to  be  observed. "  Tiedeman,  Pol. 
Powers,  181. 

In  Gooley  on  Constitutional  Limitations 
(page  477),  it  is  said:  ''It  appears  to  ua 
that,  if  the  benefit  of  the  individual  is  alone 
to  be  considered,  the  argument  against  the 
law  which  he  may  make  who  has  already 
observed  the  first  day  of  the  week  is  unan- 
swerable. The  obligation  to  cease  from  sec- 
ular pursuits  on  one  day  of  the  week  does 
not  discriminate  either  in  his  favor  or  against 
him.** 

We  think  the  statute  under  consideration 
is  within  the  police  power  of  the  state,  and 
not  in  conflict  with  any  express  provision  of 
the  constitution,  and  that  it  does  not  conflict 
with  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States.  It  follows  that 
the  conviction  should  be  affiitned,  and  the  case 
remanded,  with  directions  to  the  recorder  tt> 
proceed  to  judgment. 

The  other  Justices  concur. 
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FLORIDA  SUPREME  COURT. 


Arthur  P.   ODLIN,  Appt, 

V. 

Seth  WOODRUFF,   Tax  Collector   of   Or- 
ange County. 

(3lFIa.l6a) 

^If  ataz  collector  seises  personml  prop- 
erty to  enforce  a  tax  levied  under  an 

•Headnote  by  TatijOB,  J. 


act  that  is  nnconstitntional*  such  seizure 
would  be  a  trespajas  for  the  redress  of  which  there 
18  ample  remedy  at  law.  A  court  of  equity  has 
no  jurisdiction  to  restrain  a  trespass  upon  per* 
sonal  property  except  in  rare  cases  where  the 
property  has  some  peculiar  intrinsic  value  to  the 
owner  that  could  not  be  compensated  in  money. 
The  case  of  Toung  v.  Thomas^  17  Fla.  109,  involv* 
infir  the  constitutionality  of  a  license  tax  on  law* 
yers,  approvingly  referred  to. 

(January  81,  1808.) 


KOTB.— Inunction  to  restrain  the  ecHleetion  of  (Uegal 
taxes. 

General  doctrine  againet. 

Upon  this  question  the  courts  are  not  harmoni- 
ous in  their  opinions,  which  are  to  some  extent  ir- 
reconcilable. 

Generally  speaklner  relief  is  refused  upon  the 
^rouod  that  to  grant  it,  except  in  extreme  caae^ 
would  be  an  Interference  with  the  powers  of  goy- 
■emment  leadingr  to  srrave  and  serious  consequences^ 
as  stopping  the  collectiOD  of  revenue  without 
which  nogrovernment  can  exist. 

Injunction  is  the  strong  arm  of  equity,  that  never 
•ought  to  be  extended  unless  to  cases  of  great  in- 
juiy.  where  courts  of  law  cannot  afford  an  ade- 
<iuate  or  commensu  rate  remedy  In  damages.  Bona- 
parte V.  Camden  &  A.  R.  Co.  Baldw.  ^05,  218. 

The  power  to  tax  is  vested  in  the  sovereign  au- 
thority of  the  state,  no  constitutional  govern- 
ment can  exist  without  it;  its  exercise  is  essential 
to  the  very  existence  of  the  state  government. 
Xiinton  v.  Athens,  68  Ga.  588. 

All  regular  governments  subsist  by  means  of 
taxes,  which  are  assessed,  levied,  and  collected  un- 
der laws  necessarily  stringent  and  summary,  in  or- 
der to  insure  prompt  payment.  It  is  therefore 
obvious  that  the  courts  should  not  interfere,  by 
Injunction,  with  the  regular  working  of  these  laws, 
unless  an  injury  to  the  citizen  will  be  thereby  in- 
flicted, for  which  he  has  no  other  adequate  rem- 
edy. Parmley  v.  St.  Louis,  I.  M.  &  8.  R.  Co.  8  Dill,  la 

It  does  not  belong  to  the  jurisdiction  of  chancery, 
as  a  court  of  equity,  to  review  or  control  the  deters 
mination  of  supervision,  but  the  review  and  cor- 
rection of  all  errors,  mistakes,  and  abuses  In  the 
exercise  of  the  powers  of  subordinate  public  juris- 
dictions, and  in  the  official  acts  of  public  officers, 
belong  to  the  supreme  court,  and  have  always  been 
a  matter  of  legal  and  not  of  equitable  cognizance. 
Hagee  v.  Cutler,  48  Barb.  239;  Mooers  v.  Smedley, 
e  Johns.  Ch.  28,  81,  2  L.  ed.  43,  44;  Wiggins  v.  New 
Tork,  9  Paige,  16,  4  L.  ed.  691;  Hey  wood  v.  Buffalo, 
14  N.  Y.  684;  Susquehanna  Bank  v.  Broome  County 
Suprs.  26  N.  Y.  814. 

Equity  cannot  look  into  the  proceedings  of  sub- 
ordinate tribunals  of  special  or  local  Jurisdictions 
with  a  view  to  setting  them  aside  if  void  at  law,  or 
for  the  purpose  of  staying  or  restraining  such  pro- 
Kseedings.  Thatcher  v.  Dusenbury,  9  How.  Pr. 
82;  Bouton  v.  Brooklyn,  15  Barb.  875. 

The  policy  of  the  law  is  against  the  granting  of 
an  injunction  to  prevent  the  collection  of  taxes. 
Che  wheels  of  government  being  liable  to  be  stopped 
thereby.  Messeck  v.  Columbia  County  Suprs.  60 
Barb.  190. 

No  court  of  equity  will  allow  its  Injunction  to 
issue  to  restrain  their  action,  except  where  it  may 
be  necessary  to  protect  the  rights  of  the  citizen 
whose  property  is  taxed  and  he  has  no  adequate 
remedy  by  the  ordinary  processes  of  the  law. 
J>ows  V.  Chicago,  78  U.  8. 11  Wall.  108,  20  L.  ed.  66; 
Milwaukee  v.  Koeffler,  110  U.  S.  219.  29  L.  ed.  612. 
S2  L.  R  A. 


See  also  29  L.  R.  A.  507. 


The  court  does  not  sit  to  correct  errors  or  mis- 
takes of  law,  and, cannot  attempt  to  prevent  any 
more  than  wHl  redress  aU  wrongs.  Frost  v.  Flick« 
1  Dak.  128. 

Judicial  interference  is,  as  a  general  rule,  denied 
in  the  collection  of  state  taxes.     C^eorgia  Code, 

5  8668;  Decker  v.  McGh>wan,  69  Ga.  806;  Georgia  MuU 
L.  Asso.  V.  McGowan,  Id.  811. 

Its  use  rests  in  the  sound  discretion  of  the  court. 
Cutting  V.  Gilbert,  6  Blatchf.  269. 

Where  the  tax  is  assessed  in  the  ordinary  way« 
and  unaccompanied  by  any  circumstances  of  pecu- 
liar injury,  relief  will  not  lie,  even  though  the  act 
authorizing  the  tax  be  nnconstitutionaL  McCoy  v. 
Chilicothe,  8  Ohio,  870, 17  Am.  Dec  607;  Mechanics 

6  T.  Branch  of  State  Bank  v.  Debolt,  1  Ohio  St.  591; 
Exchange  Bank  of  Columbus  v.  Hines,  8  Ohio  SL  X, 

There  can  be  no  interference  where  the  conse- 
quences would  be  only  a  trifle  less  serious  and  in- 
jurious by  allowing  the  tax  to  be  collected.  Hark- 
ness  V.  Board  of  Public  Works,  1  McArth.  121. 

Where  the  law  is  constitutional  although  the 
powers  under  it  may  be  Irregular  or  erroneous, 
equity  will  not  interfere  by  way  of  injunction,  the 
remedy  at  law  being  complete.  Livingston  v.  Hol- 
lenbeck,  4  Barb.  9. 

If  the  assessment  be  lllearal  or  unconstitutional, 
its  payment  cannot  be  enforced,  and  the  plain- 
tiff cannot  anticipate  his  defense  to  a  suit  at  law 
by  application  for  injunction.  Blake  v.  Brooklyn, 
26  Barb.  801. 

The  same  was  the  ruling  of  the  court  in  Hoboken 
Land  &  Imp.  Co.  v.  Hoboken, 81 N.  J.  Eq.  462,  where 
the  plaintiffs  sought  relief  upon  the  ground  that 
they  were  exempt  under  the  Act  of  1874  (Pub.  Laws 
1874,  p.  402)  although  they  did  not  deny  liability  to 
taxation  as  to  other  moneys. 

But  when  relief  was  sought  against  the  sale  of 
real  estate  for  delinquent  taxes,  the  owner  hav- 
ing sufficient  personal  property,  the  court  granted 
an  injunction.    Abbott  y.  Edgerton,  68  lod.  196. 

So  equity  has  Interfered  where  the  property  waa 
not  subject  to  taxation.  Illinois  Cent.  K.  Co.  Vk 
McLean  County,  17  111.  29L 

Even  to  prevent  the  assessment  and  collection 
of  a  tax  about  to  be  levied  under  color  of  a  public 
law.  But  in  all  suclrcases  it  is  upon  some  peculiar 
ground  of  equity  jurisdiction.  Hoagland  v.  Dela- 
ware Twp.  17  N.  J.  Eq.  106. 

Courts  of  equity,  and  particularly  the  federal 
courts,  sitting  in  equity  in  the  states,  exercise  great 
caution  in  interfering  with  the  collection  of  rev- 
enues by  the  states,  or  thehr  public  or  municipal 
Hgencies.  Union  Pac.  B.  Ca  v.  Lincoln  County,  8 
Dill.  279. 

Foundation  of  jurisdiction. 

The  fundamental  law  of  the  land  must  be  violat- 
ed. Linton  v.  Athens,  63  Ga.  688;  Cummlngs  v* 
Merchants  Nat.  Bank  of  Toledo,  101 U.  S.  158,  26  L» 
ed.908. 

The  very  groundwork  of  taxation  must  be  af- 
fected.   Kaehler  V.  Dobberpuhl,  66  Wis.  480. 
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APPEAL  hj  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Orange  County  in  favor 
of  defendant  in  an  action  brou^lit  to  enjoin  de- 
fendant from  enforcing  the  collection  of  a  li- 
cense tax.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Arthur  F.  Odlin  in  propria  persona 
for  appellant. 

Mr.  William  B.  Lam»r»  Atiy-Oen.,  for 
appellee. 


Taylor,  Jl,  delivered  the  opinion  of  the 
court: 

The  fourteenth  subdivision  of  section  9  of 
chapter  4010,  Laws  approved  June  10,  1801, 
provides  as  follows:  "All  dentists  and  lawyers^ 
practicing  their  profession  in  the  state  of  Flor- 
ida, shall  pay  to  the  tax  collector,  in  the  coun- 
ties where  their  office  is  located,  a  license  tax 
of  ten  dollars."  The  same  section  in  expresa 
terms  prohibits  any  person  from  engaging  in 


An  established  principle  of  taxation  must  have 
been  violated  so  as  to  inour  probable  actual  injus- 
tloe.  Warden  v.  Fond  du  Lao  County  Suprs.  U  Wis. 
618. 

The  right  must  be  olear,  the  injury  impendioir  or 
threatened,  so  as  to  be  averted  only  by  tbe  proteot- 
Inir  preventive  of  injunction.  Bonaparte  v.  Cam- 
den &  A.  R.  Go.  Baldw.  206, 218. 

It  must  be  shown  that  the  tax  is  not  such  an  one 
as  the  duty  of  a  citiseD,  defined  and  regulated  by 
law,  requires  him  to  discharge.  Frost  v.  Flick,  1 
I>ak.l28. 

As  in  the  case  of  an  illegal  discrimination.  Ev- 
ans ville  Nat.  Bank  t.  Britton,  105.U.  S.  8S»,  26  L.  ed. 
1053:  Hills  V.  National  Albany  Bxch.  Bank,  105  U. 
8.  319, 26  L.  ed.  1060;  Walling  v.  Michigan,  116  U.  8. 
446, 29  L.  ed.  691. 

The  danger  of  a  substantial  loss  must  be  shown, 
without  laches  or  fault  upon  the  plaiutiff^s  part. 
Warden  t.  Fond  du  Lac  County  Suprs.  wpra. 

The  tax  must  be  clearly  illegal,  or  the  powers  of 
the  tribunal  clearly  exceeded,  or  the  taxpayer^ 
rights  violated,  and  there  must  be  no  other  remedy. 
Allegany  County  Comrs.  v.  Union  Mln.  Co.  of  AHe- 
gany  County,  61  Md«  546;  Frost  v.  Flick,  supra; 
McClure  v.  Owens,  21  [owa,  183. 

Such  proceedings  must  be  Shown  to  be  against 
oonscience.  Mann  v.  Onondaga  Union  Free  School 
Dist.  No.  2  Board  of  Education,  68  How.  Pr.  289; 
Warden  v.  Fond  du  Lac  County  Suprs.  14  Wis.  618; 
Missouri  River  Ft.  8.  &  G.  B.  Co.  v.  Morris,  7  Kan. 
210, 231:  Mills  v.  Gleeson.  11  Wis.  470, 78  Am.  Dec.  721. 

The  reasons  must  be  imperative.  Arnold  v.  Mid- 
dletown,  39  Conn.  401. 

There  must  be  the<  clearest  grounds.  Dodd  v. 
Hartford,  26  Conn.  232. 

The  tax  must  be  illegal  and  void.  Delphi  v. 
Bowen,  61  Ind.  29. 

And  such  that  the  complainant  ought  not  to  be 
required  to  pay.  Conway  v.  TouDkin,28  Iowa, 
295;  Cook  County  v.  Chicago,  B.  &  Q.  U.  Co.  86  111. 
460;  Warden  v.  Fond  du  Lac  County  Suprs.  tmpra; 
Miltimore  v.  Rock  County  Suprs,  16  Wis.  10;  Bond 
V.Kenosha,  17  Wis.  284. 

The  cases  must  not  be  ordinary  but  extraordi- 
nary .    Chicago,  B.  ft  Q.  R.  Co.  v.  Frary.  22  111.  84. 

They  must  be  extreme.  Rowland  v.  First  School 
Dist.  of  Weston,  42  Conn.  30. 

No  matter  whether  the  property  to  be  protected 
be  real  or  personal.  Ibid.;  Waterbury  Sav.  Bank 
V.  Lawler,  46  Conn.  218.  • 

Some  special  equities  must  be  shown.  Greene  v. 
Mumford.  Simmons  v.  Mumford,  6  R.  1. 472,  73  Am. 
Dec.  79;  Sherman  v.  Leonard,  10  B.  1. 470;  St.  Mary*8 
Church  V.  Tripp,  14  R.  1. 310. 

Clear  legal  or  equitable  rights  and  well  grounded 
apprehension  of  immediate  injury  thereto  must  be 
shown.    Crawford  v.  Bradford,  28  Fla.  404. 

Practical  operation  of  principles, 

a.  Recognized  heads, 

Every  case  must  be  brought  within  some  of  the 
recognized  heads  of  equitable  interference.  Mont- 
gomery V.  Sayre,  66  Ala.  664;  Alabama  Gold  Life 
Ins.  Co.  V.  Lott,  64  Ala.  499;  State  Railroad  Tax 
Cases, 92 U.S.  675,  23  L.  ed.  663;  Hannewinkle  v. 
Georgetown,  82  U.  S.  16  Wall.  647, 21 L.  ed.  281;  Shel- 
22  L.  R  A. 


ton  V.  Piatt,  139U.  S.  601,  86  L.  ed.  274:  Union  Pac 
R.  Co.  V.  Cheyenne,  113  U.  S.  616, 28  L.  ed.  1088;  Gre- 
vier  V.  New  York,  12  Abb.  Pr.  N.  S.  340;  Susque- 
hanna Bank  v.  Broome  County  Suprs.  26  N.  Y.  814: 
Mann  v.  Onondaga  Union  Free  School  Dist.  No.  2 
Board  of  Education,  63  How.  Pr.  289;  Heywood  t. 
Buffalo,  14  N.  Y.  534;  Meeseck  v.  Columbia  County 
Suprs.  50  Barb.  19U,— where  it  was  sought  to  restrain 
the  tax  and  prevent  a  multiplicity  of  suits  bat 
proof  failed;  Hoboken  Land  9^  Imp.  Co.  v.  Hoboken* 
31  N.  J.  Eq.  461;  Hoagland  v.  Delaware  Twp.  17  N. 
J.  Eq.  106,— where  relief  was  refused,  the  questiona 
being  pui«ly  those  of  law  and  within  the  Jurisdic- 
tion of  the  courts  of  law;  Murphy  v.  Harbison,  29 
Ark.  340;  Floyd  v.  Gilbreath,  27  Ark.  675,-«  tax 
void  as  contrary  to  the  Act  of  March  27, 1871;  Clay- 
ton V.  Lafargue,  28  Ark.  187;  Blyton  Land  Co.  v. 
Ayres,  62  Ala.  413,— no  matter  whether  it  beastate^ 
county,  or  municipal  tax;  Phelps  v.  Watertown. 
61  Barb.  121;  Butts  v.  Rochester,  cited  in  61  Barb^ 
121, 128;  Wiggin  v.  New  York,  9  Paige,  16,  4  L.  ed. 
691;  Livingston  v.  HoUenbeck,  4  Barb.  10;  Blake  v. 
Brooklyn,  26  Barb.  301;  Pennsylvania  Coal  Co.  v. 
Delaware  &  H.  Canal  Co.  81  N.  Y.  91;  Mutual  Ben. 
L.  Ins.  Co.  V.  New  York  County  Suprs.  20  How.  Pr. 
417;  Mooers  v.  Smedley,  6  Johns.  Ch.  28,  2  L.  ed.  43; 
Van  Doren  v.  New  York,  9  Paige,  388, 4  L.  ed.  743; 
Brooklyn  v.  Meserole«  26  Wend.  132,  New  York  L. 
Ins.  Co.  V.  New  York  City  Suprs.  4  Ouer,  192;  Craw- 
ford V.  Bradford,  23  Fla.  404;  Greene  v.  Mumford* 
Simmons  v.  Mumford,  6  R.  L  478,  78  Am.!  Dec.  79: 
Sherman  v.  Leonard,  10  R.  I.  470:  St.  Mary*s  Cburcb 
V.  Tripp,  14  R.  1.310;  Dows  v.  Chicago,  78  U.  S.  11 
WalL  108, 20  L.  ed.  66;  Williams  v.  Grant  County  Ct^ 
26  W.  Va.  488,  68  Am.  Rep.  94;  Hannewinkle  v. 
Georgetown,  supm;  Durant  v.  Baton,  96Maas.408i 
Loud  V.  Charlestown,  99  Mass.  208;  Whiting  v.  Bos- 
ton,  106  Mass.  89;  Hunnewell  v.  Charlestown,  Id» 
850;  Rockingham  Ten  Cent  Sav.  Bank  v.  Porta- 
mouth,  82  N.  H.  17;  Deane  v.  Todd,  22  Mo.  90;  Sayre 
V.  Tompkins,  23  Mo.  443;  Barrow  v.  Davis,  46  Mo. 
394;  McPike  v.  Pew.  48  Mo.  626;  Baltimore  v.  Baiti> 
more  &  O.  R.  Co.  21  Md.  60;  Douglass  v.  HarrlsviUe,. 
9  W.  Ya.  162,  87  Am.  Rep.  64B;  Corrothers  v.  CUnton 
D;st.  Board  of  Education  of  Monongalia  County, 
16  W.  Ya.  627;  Tome  v.  Merchants  &  M.  Permanent 
Hldg.  &  Loan  Co.  34  Md.  14;  Byran  v.  Detroit,  SO 
Mich.  66;  McDonald  v.  Murphree,  46  Miss.  706;  Swin. 
ney  v.  Beard,  71  111.  27;  Cook  County  v.  Chicago,  B. 
&  Q.  R.  Co.  8RI11.  460;  McUung  v.  Llvesay,  7  W.  Ya. 
883;  Burnett  v.  Whitesides,  IB  CaL  166;  Clarke  v. 
Ganz,21Minn.887. 

There  must  be  attending  circumstances  sufficient 
to  give  the  court  Jurisdiction  of  the  subject  or  of 
the  parties.  The  mere  existence  of  a  trespass  not 
being  sufficient,  other  facts  must  exist.  McCoy  v. 
Chlllcothe,  8  Ohio,  870, 17  Am.  Dec.  607. 

Mere  oppressive,  onerous,  or  unjust  taxation  is 
not  enough,  the  law  must  infringe  upon  legitimate 
authority  of  the  union  or  violate  a  constitutional 
right.  KirUand  v.  Hotchkiss,  100  U.  S.  481, 25  L.  ed. 
668. 

The  remedy  by  way  of  injunction  against  the 
collection  of  an  illegal  tax  is  not  taken  away  by  tbe 
provisions  of  the  Kentucky  Code.  Gates  v.  fiar^ 
rett,  79  Ky.  295. 

The  general  rule  that  equity  will  not  Interfere  Id 
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any  business  or  profession  mentioned  therein 
unless  a  state  license  shall  have  been  procured 
from  the  tax  collector,  which  license  shall  be  is- 
sued to  each  person  on  receipt  of  the  amount 
therein  provided;  and  further  provides  that 
countie*!,  incorporated  cities,  and  towns  may 
impose  such  further  taxes  of  the  same  kind 
upon  the  same  subjects  as  they  may  deem 
proper  when  the  business,  profession,  or  occu- 
pation shall  be  engaged  in  within  their  bound- 


aries, provided,  that  such  further  tax  so  im- 
posed shall  not  exceed  fifty  per  cent  of  the 
state  tax.  Section  10  of  the  same  chapter  pro- 
vides that  if  any  person,  firm,  or  association 
shall  carry  on  or  conduct  any  business  or  pro- 
fession for  which  a  license  is  required,  without 
first  obtaining  such  license,  he  shall,  except  in 
such  cases  as  are  otherwise  provided  for  in  said 
act,  be  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  punished  by  a  fine  of  not 


the  case  of  an  illeflral  tax  unless  some  recoernized 
head  of  equity  jurisdiction  is  shown,  applies  only 
to  taxes  imposed  by  the  sovereign  alone.  Alex- 
andria Canal,  R.  ft  Bridgre  Co.  v.  District  of  Colum- 
bia, 1  Mackey,  217. 

Where  the  claimant  sought  relief  upon  the 
ipround  that  less  was  demanded  than  the  due  pro- 
portion of  the  public  revenue,  relief  was  refused. 
Miitimore  v.  Rock  County  Suprs.  15  Wis.  10. 

The  distinction  between  municipal  and  state 
taxes,  is,  the  former  may  be  enjoined,  but  the  lat- 
ter will  not  except  under  special  circumstances. 
Parmley  v.  Bt.  Louis,  I.  M.  &  S.  R.  Co.  3  Dill.  26. 

In  Missouri  River,  Ft.  8.  ft  6.  R.  Co.  v.  Morris,  7 
Kan.  210,  281,  it  was  held  that  equity  would  not 
interfere  by  way  of  Injunction  with  the  collection 
of  a  tax  that  is  merely  voidable,  unless  strong 
grounds  for  interference  exist. 

Where  law  and  equity  are  administered  sep- 
arately, and  by  different  modes  of  procedure,  an 
injunction  will  not  lie  to  prevent  the  collection  of 
even  a  void  tax,  unless  the  case  presenrs  some 
peculiar  flrrounds  for  equity  jurisdiction,  as  the 
prevention  of  a  multiplicity  of  suits,  or  the  re- 
Dioval  of  a  cloud  upon  title,  or  wben  an  action  at 
law  cannot  afford  an  adequate  remedy.  Delphi  v. 
fiowen,  61  Ind.  28. 

b.  Mere  illeoalUy^  irregularity,  etc 

Equity  will  not  as  a  general  rule  interfere  with 
the  collection  of  a  tax  by  way  of  injuoctlon 
merely  because  of  its  lllefirallty  or  unconstitution- 
ality. Alexander  v.  Dennison,  2  McArth.  662;  Hark- 
DesB  V.  Board  of  Public  Works,  1  McArth.  121; 
Heywood  v.  Buffalo,  14  N.  1^.  634;  Mann  v.  Onon- 
daga Union  Free  School  Dist.  No.  2  Bonrd  of 
Education,  58  How.  Pr.  289;  Hanlon  v.  Westchester 
County  Suprs.  67  Barb.  388;  Dom  v.  Fox,  61  N.  Y. 
264;  Campbell  v.  Seaman,  63  N.  Y.  582,  20  Am.  Rop. 
667;  Susquehanna  Bank  v.  Broome  County  Suprs.  26 
N.  Y.  812;  Selma  Bldg.  ft  Loan  Asso.  v.  Morgan,  57 
Ala.  83,— the  case  of  a  tax  remitted  by  act  of  the 
general  assembly,  with  no  grounds  of  equitable  re- 
lief shown;  Oliver  v.  Memphis  ft  Little  Rock  R.  Co. 
aO  Ark.  128;  Montgomery  v.  Sayre,  65  Ala.  564;  Ely- 
ton  Land  Co.  v.  Ayres,  62  Ala.  418,— no  matter 
whether  the  tax  be  state,  county,  or  municipal; 
Greene  v.  Mumford,  Simmons  v.  Mumford,  5  R.  I. 
472,  73  Am.  Dec.  79;  Sherman  v.  Leonard,  10  R.  L  470; 
St.  Mary^s  Church  v.  Tripp,  14  R.  I.  310;  Brodhead 
V.  Milwaukee,  Porter  v.  Milwaukee.  19  Wis.  625,  88 
Am.  Dec.  711;  Youngblood  v.  Sexton,  82  Mich.  406, 
J»  Am.  Rep.  654;  Dows  v.  Chicago,  78  U.  S.  11  Wall. 
108,  80  L.  ed.  66;  Williams  v.  Grant  County  Ct.  26 
W.  Va.  488,  S3  Am.  Rep.  94;  Hannewlnkle  v.  George- 
town, 82  U.  S.  15  Wall.  648,  21  L.  ed.  232;  Shelton  v. 
Piatt,  130  U.  S.  506,  35  L.  ed.  275;  (Jnion  Pac.  R.  Co. 
V.  Cheyenne,  118  U.  S.  516.  28  L.  ed.  1098;  Durant  v. 
Eaton,  96  Mass.  460;  Loud  v.  Charlcstown,  99  Mass. 
208;  Whiting  v.  Boston,  106  Mass.  89;  Hunnewell  v. 
Charieetown,  106  Mass.  850;  Rockingham  Ten  Cent 
Sav.  Bank  v.  Portsmouth,  52  N.  H.  17;  Deane  v. 
Todd,  22  Mo.  90;  Sayre  v.  Tompkins,  23  Mo.  443; 
Barrow  v.  Davis,  46  Mo.  394;  McPlke  v.  Pew,  48  Mo. 
£25;  Baltimore  v.  Baltimore  ft  O.  R.  Co.  21  Md.  50. 
McCoy  T.  ChUicothe,  8  Ohio,  370,  17  Am.  Rep.  007; 
Douglass  V.  HarrisviUe,  0  W.  Va.  163,  27  Am.  Rep. 
23  L.  R.  A. 


548;  Corrothers  v.  Clinton  Dist  Board  of  Education 
of  Monongalia  County,  16  W.  Va.  627;  Christie  v. 
Maiden,  28  W.  Va.  667;  Brown  v.  Concord,  56  N.  H. 
875;  First  Nat.  Bank  of  Hannibal  v.  Meredith,  44 
Mo.  600;  McClung  v.  Llvesay.  7  W.  Va.  383,— upon 
the  ground  of  public  policy;  Sewall  v.Bt.  Paul,  20 
Minn.  511, 525. 

Where  the  tax  is  merely  irregular  or  erroneous 
equity  will  not,  as  a  general  rule,  interfere  by  way 
of  injunction  with  the  collection  of  such  tax. 
Montgomery  v.  Sayre,  65  Ala.  664;  Kellogg  v.  Osh- 
kosh,  14  Wis.  623;  West  v.  Ballard,  32  Wis.  168.-a 
case  of  over  assessment;  Dean  v.  Oleason,  16  Wis. 
1«— a  case  of  a  tax  invalid  through  defects;  Mills  v. 
Gleason,  11  Wis.  470,  78  Am.  Dec.  721;  Burlington  ft 
M.  River  R.  Co.  v.  Saline  County  Comrs.  12  Neb. 
306;  Ryan  v.  Leavenworth  County  Comrs.  80  Kan. 
186:  Kansas  Pac.  R.  Co.  v.  Russell,  8  Kan.  558:  Adams 
V.  Beman,  10  Kan.  87;  Parker  y.  Challiss,  9  Kan.  155; 
Smith  V.  Leavenworth  County  Comrs.  Id.  296:  MiR« 
soud  River,  Ft.  S.  ft  G.  R.  Co.  v.  Morris,  7  Kan.  210; 
Hallenbeck  v.  Habn,  2  Neb.  377;  Hannewlnkle  v. 
Georgetown,  82  U.  S.  16  Wall.  647, 21  L.  ed.  201;  Llv- 
Ingston  V.  Hollenbeck,  4  Barb.  10:  Van  Doren  v. 
New  York,  Striker  v.  New  York,  Pearson  v.  New 
York,  9  Paige,  888, 4  L.  ed.  743;  Van  Rensselaer  v. 
Kidd,  4  Barb.  17;  Mooers  v.  Smedley,  6  Johns.  Ch. 
28. 2  L.  ed.  43;  Brooldyn  v.  Meserole,  26  Wend.  132; 
Heywood  v.  Buffalo,  14N.  Y.  634;  Liebstein  v.  New- 
ark, 24  N.  J.  Eq.  200,  Dusenbury  v.  Newark,  26  N.  J. 
Eq.  286;  Sleeper  v.  Bullen,  6  Kan.  300;  Ottawa  v. 
Barney,  10  Kan.  270;  lAwrence  v.  Killam,  11  Kan. 
499;  Challiss  v.  Atchison  County  Comrs.  15  Kan.  49; 
i  Cedar  Rapids  ft  M.  River  R.  Co.  ft  The  L  R.  L.  Co.  v. 
'  Carroll  County,  41  Iowa,  153;  8.  C.  ft  St.  P.  R.  Co.  v. 
Osceola  County,  46  Iowa,  168;  Powers  v.  Bowman,  58 
Iowa,  350;  Iowa  Railroad  Land  Co.  v.  Sac  County,  89 
Iowa,  124;  Iowa  Railroad  Land  Co. v.  Carroll  County, 
39  Iowa,  151;  Conway  v.  Younkin,  28  Iowa,  296; 
Ricketts  v.  Spraker,  77  Ind.  871;  Delphi  v.  Brown, 
61  Ind.  20;  Evans  v.  Gage,  1  Dl.  App.  202;  State  Rail- 
road Tax  Cases,  02  U.  S.  575,  613,  23  L.  ed.  663,  673; 
Huck  V.  Chicago  ft  A.  R.  Co.  86  111.  852;  Du  Page 
County  Suprs.  v.  Jenks,  65  111.  275;  Metz  v.  Ander- 
son, 23  III.  463;  Jones  v.  Summer,  27  Ind.  610,— upon 
the  ground  of  public  policy  and  want  of  equity 
jurisdiction;  McBride  v.  Chicago,  22  DI.  674,— to  the 
same  effect:  Center  ft  W.  Gravel  Road  Co.  v.  Black, 
82  Ind.  468,— where  the  burden  is  imposed  by  law; 
Traders  Ins.  Co.  v.  Farwell,  102  111.  41.1,— mere  error 
in  judgment,  or  in  deduction,  in  the  absence  of 
fraud;  Chicago,  B.  ft  Q.  R.  Co.  v.  Sidei-s,  88  III.  330; 
Du  Page  County  Suprs.  v.  Jeuks,  supra:  Merritt  v. 
Farris,  22  111.  303:  Munson  v.  Minor,  Id  504;  McBride 
V.  Chicago,  Id.  574;  Cbicatro,  B.  ft  Q.  H,  Co.  v.  Frary, 
Id.  34;  Finneganv.  Fernandina,  16  Fla.  879,  21 
Am.  Rep.  282;  Ring  v.  Gwynn,  14  Fla.  32;  Missouri 
River,  Ft.  8.  ft  G.  R-  Co*  V.  Morris,  7  Kan.  210;  Frost 
V.  Flick,  1  Dak,  isS^-^^  equity  does  not  sit  to  cor- 
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more  than  double  the  amount  required  for 
such  license.  And  the  latter  section  provides 
further  that  the  payment  of  all  license  taxes 
may  be  enforced  by  the  seizure  and  sale  of 
property  by  the  collector.  The  same  chapter 
provides  also  for  a  fee  of  twenty-five  cents  to 
the  county  Judge  for  the  issuance  of  the  li- 


cense. The  appellant,  who  is  a  lawyer,  hav- 
ing neglected  and  refused  to  pay  the  license 
tax  prescribed  by  this  statute  to  be  paid  by  all 
persons  engaging  in  the  practice  of  bis  pro- 
fession, had  his  personal  property  seized  and 
levied  upon  by  the  appellee,  as  tax  collector 
for  the  purpose  of  en  forcing  its  payment.    The 


880:  Greene  v.  Mamford,  5  B.  I.  472. 78  Am.  Dec.  7V; 
DowBv.Cbica«ro,78  U.  S.  llWaU.108,20  L.  ed.  65: 
ChlQago,  B.  ft  Q.  B.  Go.  V.  Cole,  75  111.  601:  Meseeck 
T.  Columbia  County  Suprs.  50  Barb.  190;  Williams  v. 
Grant  County  Court,  28  W.  Va.  488, 53  Am.  Bep.  94; 
Durant  v.  Eaton,  98  Mass.  469;  Loud  v.  Charlestown, 
99  Mass.  208:  Whitiner  v.  Boston,  106  Mass.  89:  Hun- 
newell  v.  Charlestown,  Id.  860;  BockinRham  Ten 
CentSav.  Bank  v.  Portsmouth,  68  N.  H.  17;  Deane 
V.  Todd,  22  Mo.  90;  Sayra  v.  Tompkins,  23  Mo.  44B; 
Barrow  v.  Davis,  46  Mo.  804;  McPike  v.  Pew.  48  Mo. 
686;  Baltimore  v.  Baltimore  ft  O.  B.  Co.  21  Md.  50; 
Keiirwin  V.  Hamilton  Twp.  Drainage  Comrs.  115 
HL  847:  Houston  ft  T.  C.  B.  Co.  v.  Presidio  County, 
68  Tex.  518,— where  proper  steps  to  refer  to  the 
board  had  not  been  taken;  Christie  v.  Maiden,  23 
W.  Va.  667:  Sherman  v.  Leonard,  10  B.  I.  469.— a 
case  of  Improper  assessment:  Hagaman  v.  Cloud 
County  Comrs.  19  Kan.  894;  Gaf^e  v.  Evans,  90  Dl. 
560;  Vieley  v.  Tliompson,  44 I1L13;  McBride  v.  Chi- 
cago,  22  DL  674:  Deminur  v.  James,  72  III.  78;  George 
V.  Dean,  47  Tex.  78,— a  case  of  misdescription;  Burt 
y.  Wadsworth.  89  Mich.  126:  TruesdelPs  App.  58  Pa. 
148:  Albany  ft  B.  Mln.  Co.  v.  Auditor  General,  37 
Mich.  891:  Stoddert  v.  Ward,  31  Md.  562,  100  Am. 
Dec.  88:  Allegany  County  Comrs.  v.  Allegany 
County  Onion  Min.  Co.  61  Md.  546;  0*NeaI  v.  Vir- 
gin  la  ft  M.  Bridge  Co.  18  Md.  1,  79  Am.  Dec.  669,— a 
case  of  error  In  the  corporation's  name:  First  Nat. 
Bank  of  Hannibal  v.  Meredith,  44  Mo.  600;  Coulson 
V.  Harris,  48  Miss.  728,— an  excessive  tax;  Puciflo 
Hotel  Co.  V.  Lieb,  83  HI.  602,— an  excessive  tax  upon 
capital  stock  of  railroad:  Swinney  v.  Beard,  71  111. 
27:  Sewall  v.  St.  Paul,  20  Blinn.  511,  625;  Challiss  v. 
Atchison  County  Comrs.  15  Kan.  49;  Stebbins  v. 
Challiss,  15  Kan.  55;  Lawrence  v.  Killan,  11  Kan.  499. 

o.  Adequate  remedy  at  1cm. 

Belief  wiD  be  refused  where  there  is  adequate 
remedy  at  law— Alabama  Gold  Life  Ins.  Co.  v.  Lott, 
64  Ala.  499,— a  case  of  taxation  of  credits  secured  by 
mortgage  of  taxable  property,  as  not  contrary  to 
the  constitution:  Thurston  y.  Blmlra,  10  Abb.  Pr. 
N.  S.  119;  Bookingham  Ten  Cent  Sav.  Bank  v.  Ports- 
mouth, 52  N.  H.  17:  Brooks  v.  Howland,  68  N.  H.  98: 
Brown  v.  Concord,  86  N.  H.  376;  WeUs,  Fargo  ft  Co. 
V.  Dayton,  11  Nev.  161,~money  paid  bona  fide  or 
under  protest;  Chicago  ft  N.  W.  B.  Co.  v.  Fort 
Howard,  21  Wis.  44,  91  Am.  Dec.  468;  Adslt  v.  lieb, 
76  111.  198,— an  increased  valuation  by  state  board  of 
equalization  upon  assessment  of  county  assessors 
already  too  high;  Wilson  v.  New  York,  4  B.  D. 
Smith,  f(75,— where  plaintiff  was  taxed  in  a  state 
whereof  he  was  not  a  resident:  Brewer  v.  Spring- 
field, 97  Mass.  162,— a  drainage  tax  imposed  under 
the  Statute  of  1863,  chap.  107;  Harkness  v.  Board  of 
Public  Works,  1  MoArf  hur,  121;  Cutting  v.  Gilbert,  5 
Blatchf.  269;  Le  Boy  v.  New  York,  4  Johns.  Ch.  352, 
1 L.  ed.  865;  Pierpont  v.  Fowle,  2  Woodb.  ft  M.  29: 
Horsburg  v.  Baker,  20  U.  8.  1  Pet.  236,  7  L.  ed.  127; 
McKay  v.  Carrington,  1  McLean,  62;  Bussell  v. 
Clark,  11  IT.  S.  7  Cranch,  60, 3  L.  ed.  271:  Shelton  ▼. 
Piatt,  139  U.  8. 603,  85  L.  ed.  275:  Bonaparte  v.  Cam- 
den ft  A.  B.  Co.  Baldw.  205;  Chemical  Bank  v.  New 
York,  12  How.  Pr.  476,— « tax  upon  bank  surplus 
funds  and  United  States  stock  wherein  invedted; 
Meftseck  v.  Columbia  County  Supra.  60  Barb.  190: 
Livingston  v.  Hollenbeck,  4  Barb.  9:  Wiggin  v. 
New  York,  9  Paige,  16, 4  L.  ed.  591;  Hoboken  Land 
ft  Imp.  Co.  V.  Hoboben,  81 N.  J.  Bq.  461,-where  the 
question  of  the  taxability  of  annexed  territory  was 
22  L.  R.  A. 


involved,  the  fact  that  many  taxpayers  were 
affected  not  affording  lurisdictlon;  Hoagland  v. 
Delaware  Twp.  17  N.  J.  Bq.  106;  Loud  v.  Charles, 
town,  99  Mass.  209:  Whiting  v.  Boston,  106  Mass.  89; 
Hunnewell  v.  Charlestown,  Id.  860;  Hagenbuofa  t. 
Howard,  84  Mich.  1;  Selma  Bldg.  ft  Loan  Asso.  t. 
Morgan,  57  Ala.  38,— the  case  of  a  tax  remitted  by 
act  of  the  general  assembly;  Cedar  Bapids  ft  M. 
Biver  B.  Co.  ft  The  L  B.  L.  Co.  v.  Carroll,  41  Iowa* 
153;  luwa  Baliroad  Land  Co. v.  Sao  County,  80  Iowa* 
124:  Iowa  Bailroad  Land  Co.  v.  Carroll  County,  Id. 
151;  Bicketts  v.  Spraker,  77  Ind.871;  Hume  v.  Littl» 
Flat  Book  Drain.  Asso.  72  Ind.  499;  Houk  v.  Bart, 
hold,  78  Ind.  21;  Gruaenmeyer  v.  Logansport, 
76  Ind.  549;  Union  Trust  Co.  v.  Weber,  96  UL  846; 
Peoria  v.  Kidder.  26  111.  851;  Chicago,  B.  ft  Q.  B.  Co. 
V.  Frary,  22  IlL  34;  Bumes  v.  Atchison,  2  Kan.  454.— 
a  case  of  a  municipal  tax  to  pay  interest  upoo 
bonds  issued  for  railroad  stock  and  a  tax  levied  for 
street  impro%'ements  in  addition  to  one  levied  for 
general  city  revenue;  Wilkerson  v.  Walten,  1 
Idaho,  664:  Frost  v.  Flick,  1  Dak.  126.-irregulanty 
or  error  in  assessment;  Waterbury  SaT.  Bank  v. 
Lawler,  46  Conn.  243;  Arnold  v.  Middletown,  39 
Conn.  401,— an  alleged  irregular  and  Illegal  tax  as- 
sessed  without  notice;  Dodd  v.  Hartford,  25  Conn. 
232,— a  case  of  city  tax  for  pubUc  expenses  upon 
personal  property;  Bucknall  v.  Story,  36  CaL  67;  De 
Witt  V.  Hays,  2  Cal.  469,  66  Am.  Dec.  8o8,-«  wharf- 
age tax:  Burr  V.  Hunt,  18  Cal.  807:  Bobinaon  v.Ckuir, 
6  Cal.  276:  Berri  v.  Patch,  12  Cal.  289, 800,— where  it 
was  not  shown  that  the  county  collector  could 
not  respond  in  damages;  Weber  v.  San  Francisoo,  1 
Cal.  455;  Hardenburgh  y.  Kidd,  10  GaL  403:  Bitter  v. 
Patch,  12  Cal.  298;  Merrill  v.  Gorham,  6  Cal.  41;  Mur- 
phy  V.  Harbison,  29  Ark.  840;  Floyd  t.  Gilbreath« 
27  Ark.  675;  Cutting  v.  Gilbert,  6  Blatchf.  259;  West- 
em  B.  Co.  V.  Nolan,  48  N.  Y.  518;  Sheldon  t.  Centre 
School  Dist.  25  Conn.  224:  Chamblee  v.  Tribble,  23S. 
C.  70:  Exchange  Bank  of  Columbus  v,  Hines,  8  Ohio 
St.  1,— case  of  an  unoonsdtutional  tax  for  the  re- 
covery of  which  an  adequate  remedy  was  pro- 
vided by  statute;  Mechanics  ftT.  Branch  of  State 
Bank  V.  Debolt,  1  Ohio  St.  691,~where  relief  was 
refused  against  a  tax  imposed  under  Ohio  Stat. 
1851,  taxing  banks  and  bank  stock  as  other  prop- 
erty; Kelgwin  v.  Hamilton  Twp.  Drainage  Comr& 
115  111.  347:  Elenwiok  v.  Hall,  84  111.  162,  Osbom  v. 
People.  103  Dl.  224;  Alderman  v.  School  Direotora, 
91  Ul.  170;  DuPage  County  Suprs.  v.  Jenks,  66  UL  STj; 
Illinois  Cent.  B.  Co.  v.  McLean  County,  17  Dl.  S91; 
Gage  V.  Evans,  90  III.  669;  Swinney  v.  Beard,  71  111. 
2r:  Nunda  v.  Chrystal  Lake,79Ill.  314;  Cook  County 
V.  Chicago.  B.  ft  Q.  B.  Co.  85  III.  466;  Johnson  v. 
Roberts,  102111.  655;  Felsenthal  v.  Johnson,  104  111. 
21;  Peoria  v.  Kidder.  20  III.  351:  McBride  y.  Chicago. 
22  111.  574;  Greene  v.  Mumford,  5  R.  1. 472. 78  Am.  Dec. 
70,— a  case  of  improper  assessment;  Sherman  v. 
Leonard,  10  B.  I.  469,— a  similar  case;  Byram  v.  De- 
troit, 60  Mich.  66,— a  case  of  void  state  improve- 
ment assessments  with  remedy  by  means  of  reas- 
sessment. Miller  v.  Gorman,  88  Pa.  309;  MoPike  v. 
Pew,  48  Mo.  625,- the  officer  seizing  being  a  mere 
trespasser;  Stcines  v.  Franklin  County,  48  Mo.  167,  6 
Am.  Bep.  87,— a  county  court  tax  for  construction 
of  a  county  road;  Scribner  v.  Allen,  12  Minn.  141$: 
Dunham  V.  MiUer,75IlL  879,— where  the  tax  was 
paid;  Archer  v.  Terre  Haute  ftT.  B.  Co.  108  111.  488, 
—a  tax  due  upon  capital  stock  against  right  of  way 
of  railroad,  as  successor  to  another  road;  Oonway 
V.  Waverly  Twp.  Board,  16  Mich.  257. 
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appellant  thereupon  filed  his  bill  in  equity  in 
the  circuit  court  of  Orange  county  against  the 
appellee,  as  tax  collector  of  said  county,  alleg- 
ing therein  that  he  was  a  member  of  the  bar 
ot  said  circuit  court,  and  bad  been  such  mem- 
ber since  the  Slst  day  of  December,  1885.  on 
which  day  he  was  granted  a  license  to  prac- 


tice the  profession  of  law  by  said  circuit  court, 
and  that  ever  since  then  he  has  continued  in 
the  practice  of  said  profession  in  the  various 
courts  of  this  state,  and  has  an  ofiice  for  such 
practice  in  the  city  of  Orlando. 

The  bill  assails  the  forei^oing  statute  as  be- 
ing unconstitutional  in  so  far  as  it  alTects  the 


If  the  tax  baa  been  Illegally  Imposed  or  there  Is  a 
valid  objection  upon  the  face  of  the  proceedinar, 
there  is  an  adequate  remedy  at  law  and  equity  will 
not  interfere.  De  Witt  v.  Hays, »  OaL  469,  66  Am. 
Deo.  862;  Robinson  v.  Gaar,  6  GaL  275;  MerrUl  v. 
Gorham,  6CaJ.  41. 

Under  tbe  Nebraska  laws  there  Is  a  complete 
remedy  at  law  before  the  county  board  of  equaliza- 
tioD,  and  relief  in  equity  is  denied.  BurlinKton  & 
M.  River  H.  Co.  v.  Seward  County  Comrs.  10  Neb. 
211. 

A  remedy  prefloril>ed  bylaw  must  be  followed. 
O^Neal  V.  Virginia  ft  M.  Bridge  Co.  18  Md.  1, 70  Am. 
Dec.  669:  Deane  v.  Todd,  22  Mo.  90;  Huffbes  v.  Kline, 
80  Pa.  227. 

Tet  In  a  proper  case  it  will  beitranted  independ- 
ent of  statutory  remedy.  Corrothers  v.  QintOD 
Dist.  Board  of  Education  of  Monongalia  County,  16 
W.Va,  627. 

But  equity  will  assume  Jurisdiction  when  both 
parties  consent  to  leave  the  case  to  Its  deciBion,even 
though  there  may  be  a  complete  remedy  at  law. 
Modus  tt  eonventio  vincunt  leoem.  Bank  of  CJtica 
V.  Utica,  i  Paige,  899, 8  L.  ed.  487,  27  Am.  Deo.  7L 

d.  Necessity  of  pavment^  etc,  of  tax  due. 

Where  the  relief  is  sought  by  reason  of  the 
Irregularity  orerroneousnesv  of  the  assessment,  or 
its  exoessiveoess,  the  court  will  ref uf«  to  interfere 
except  the  amount  actually  due  and  owing  be  flret 
paid  or  tendered,  it  being  one  of  the  maxims  of 
equity  that  he  who  seeks  equity  must  do  equity. 
Huntington  v.  Palmer,  7  Sawy.  866;  German  Nat. 
Bank  of  Chicago  v.  KimbaU,  103  U.  8.  732, 26  L.  ed. 
469;  Pelton  v.  Conunerdal  Nat.  Bank  of  Cleveland* 
101 U.  6. 148, 26  L.  ed.  901,— a  case  of  over  valuation 
of  mortgage  capital;  Tallassee  Mfg.  Co. v.  Spigener, 
48  Ala.  262:  Alabama  Gold  Life  Ins.  Co.  v,  Lott,  54 
Ala.  489:  Whittaker  v.  Janesvllle,  88  Wis.  76;  Kaehler 
V.  Dobberpuhl,  G6  Wis.  480;  Kellogg  v.  Oshkosh,  14 
Wis.  624;  Myriok  v.  LaCroese,  17  Wis.  442;  Bond  v. 
Kenosha,  17  Wis.  284;  Hersey  v.  Milwaukee  County 
Suprs.  16  Wis.  185;  Warden  v.  Fond  du  Lac  County 
Supra.  14  Wis.  618;  Miltlmore  v.  Rook  County  Suprs. 
16  Wis.  10;  Hallenbeck  V.  Hahn,  2  Neb.  877:  Burling- 
ton it  M.  River  R.  Co.  v.  York  County  Comrs.  7 
Neb.  487. 496;  Her  v.  Colsom,  8  Neb.  881,- where  re- 
lief was  sought  by  purchaser  under  foreclosure 
sale  against  tax-sale  purchaser;  Wood  v.  Helmer, 
10  Neb.  65;  Hunt  v.  Basterday,  Id.  166;  MUler  y. 
Madden,  85  Kac.  465:  Dudley  v.  Gilmore,  Id.  556; 
Franz  v.  Krebs,  41  Kan.  2K3;  State  Railroad  Tax* 
Cases,  92  U.  8.  575,  28  L.  ed.  668:  Parmley  v.  St. 
Louis,  L  M.  &  S.  K.  Co.  8  Dill.  25;  Lawrence  v. 
Killam,  11  Ran.  499;  Ottawa  v.  Barney,  10  Kan.  270; 
Smith  y.  Leavenworth  County  Comrs.  9  Kan.  296; 
Leavenworth  V.  Norton,  1  Kan.  482;  Sleeper  v.  Bul- 
ten,  16  Kan.  800,— a  case  of  an  alleged  illegal  special 
tax;  Montgomery  v.  Sayre,  65  Ala.  564;  Hudson  v. 
Marietta,  64  Ga.  286;  Fifleld  v.  Marinette  County, 
Beebe  v.  Marinette  County,  62  Wia.  587;  Blanc  v. 
Meyer,  60  Tex.  89;  Harrison  v.  Vines,  46  Tex.  22; 
Rio  Grande  R.  Co. v.  Scanlan,  44  Tex.  649;  Overall  v. 
Ruenzi,  67  Mo.  203,— a  case  of  an  excessive  tax, 
where  injunction  held  to  be  the  remedy;  Palmer  v. 
Napoleon  Twp.  16  Mich.  176;  Smith  y.  Humphrey, 
20  Mich.  896:  Morrison  v.  Hershire,  82  Iowa,  271; 
Haganmn  v.  Cloud  County  Comrs.  19  Kan.  804: 
George  y.  Dean,  47  Tex.  78;  Labadie  v.  Dean,  Id.  90; 
Pillsbury  v,  Humphrey,  26  Mich.  245:  Rlnard  v. 
Nordyke,  76  Ind.  180;  Johnson  v.  Roberts,  102  lU. 
n  L.  R.  A. 


I  666:  Bwing  y.  Batsner,  24  Ind.  400;  Roseberry  v. 
Huff, 27 Ind.  12; Faris V.Reynolds, 70 Ind.  859;  Mul- 
likin  V.  Reeves,  71  Ind.  281;  Ottawa  Glass  Co.  v.  Mc- 
Caleb,  81  IlL  566;  Wilson  v.  Weber,  8  lU.  App.  125;  Mo- 
bile V.  Waring,  41  Ala.  189,— a  municipal  tax; 
Worthen  v.  Badgett,  Worthen  v.  Faust,  82  Ark.  486, 
—a  school  tax  case;  Lewis  v.  Spencer,  7  W.  Va.  688, 
28  Am.  Rep.  618;  Union  Pac.  R.  Co.  v.  Ryau,  2  Wyo. 
406;  Stuart  v.  Meyer,  54  Md.  454. 

And  this  is  so  no  matter  whether  tbe  tax  be  gen- 
eral or  speciaL  Lawrence  v.  Killam,  U  Kan.  499; 
Cballiss  V.  Atchison  County  Comrs.  15  Kan.  48. 

Irregularity  must  be  shown  and  payment  or  tend- 
er made.  Pillsbury  y.  Humphrey,  26  Mich.  246; 
Cheney  v.  Jones,  14  Fla.  587. 

And  there  must  be  no  demand  of  a  receipt  In  full. 
State  RaUroad  Tax  Oases,  92  C.  S.  575. 23  L.  ed.  663. 

A  mere  offer  to  pay  or  payment  into  court  is  not 
enough.  Parmley  v.  St.  Louis,  L  M.  &  S.  R.  Co.  8 
DilL  25. 

But  in  Connors  v.  Detroit,  41  Mich.  128,  the  failure 
to  tender  amount  due  was  held  not  to  be  a  ground 
for  the  refusal  of  relief  if  the  claimant  concede 
an  amount  due  and  offer  to  pay  It,  but  he  will  sub- 
ject himself  to  costs  by  reason  of  such  non-tender 
before  action. 

And  the  averment  of  an  offer  to  pay  the  amount 
due  was  held  unnecessary  when  the  bill  stated  the 
amount  illegal.    Clement  v.  Everest,  29  Mich.  19. 

The  use  of  every  other  means  of  relief  must  be 
shown^  and  willingness  to  pay  alleged.  Rio  Grande 
R.  Co.  V.  Scanlan,  44  Tex.  649. 

No  tender  is  necessary,  however,  in  the  case  of  a 
void  assessment,  as  distinguished  from  an  excessive 
one.  Albany  City  NaL  Bank  t.  Maher,  20  Biatchf. 
34L 

Relief  QrarAed, 

a.  M^ati1McUv  of  suits. 
Whenever  the  relief  sought  is  such  that  It  will 
prevent  multiplicity  of  suits,  equity  will  interfere 
by  way  of  injunction  to  restrain  tbe  collection  of 
an  illegal  tax.  Dundee  Mortgage  Trust  1  nyestment 
Co.  y.  School  Dist.  No.  1,  Multnomah  County,  19 
Fed.  Rep.  859,— where  taxes  were  levied  upon  mort- 
gages and  notes  under  a  void  law,  as  contrary  to 
tbe  Fourteenth  Amendment  as  against  due  process 
of  law;  Coulson  v.  Portland,  Deady,  481,— where  a 
tax  levied  in  payment  of  illegal  interest  coupons 
was  enjoined;  Louisville  &  N.  R.  Co.  v.  Gaines,  2 
Flipp.  (^1,— a  case  of  a  tax  upon  property  exempt 
from  taxation:  City  Nat.  Bank  of  Paducah  v.  Pa^ 
ducah,  2  Flipp.  61,— where  an  illegal  tax  upon  per- 
sonal property  was  restrained,  the  law  impoeinir  a 
tax  upon  bank  shares  against  stockholders  being 
void;  Weils  Fargo  4;  Co.  v.  Dayton,  11  Nev.  161; 
Union  Pac.  R.  Co.  y.  Ryan,  118  U.  S.  516,  28  L.  ed. 
1096;  Uanne winkle  v.  Georgetown,  82  U.  S.  15  Wall. 
547, 21  L.  ed.  231;  New  York  L.  Ins.  Co.  v.  New  fork 
City  Suprs.  4  Duer,  192;  Alexander  v.  Dennison,  2 
McArtb.  562;  Harkness  v.  Board  of  Public  Works, 
1  McArth.  121;  Bouton  v.  Brooklyn,  15  Barb.  375; 
PaciHc  Mail  S.  S.  Co.  v.  Mayor,  57  How.  Pr.  511; 
Morris  Canal  &  Bkg.  Co.  ▼.  Jersey  City.  12  N.  J.  Eq. 
227,— where  the  tax  was  upon  property  declared 
exempt  by  the  supreme  court;  Brooklyn  y.  Mcs- 
erole,  28  Wend.  182;  Crevier  v.  New  York,  12  Abb. 
Pr.  N.  &  840;  Hey  wood  v.  Buffalo,  14  N.  Y.  534; 
Mann  y.  Union  Free  School  Dist.  No.  2  Board  of 
Education,  5:j  How.  Pr.  289;  Hanlon  v.  Westchester 
County  Suprs.  57  Barb.  888;  Dorn  v.  Fox,  61  N.  Y. 
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complainant,  and  urges  that  It  conflicts  with 
that  provision  of  t be  constitution  of  the  United 
States  that  prohibits  the  states  from  passing 
any  law  impairing  the  obligation  of  contracts. 
That  the  license  to  the  complainant  to  practice 
law,  granted  December  81,  1885,  was  a  grant 
from  the  state  of  Florida,  by  the  implied  terms 


of  which  he  acquired  the  vested  right  to  prac- 
tice law  in  this  state,  subject  only  to  be  de- 
prived of  that  right  by  reason  of  misconduct, 
etc. 

The  bill  prays  that  the  said  license  tax  may 
be  declared  null  and  void  as  to  the  complain- 
ant, and  that  the  defendant,  as  tax  collector. 


864;  Campbell  v.  Seaman,  68  N.  Y.  682,  80  Am.  Hep. 
667;  Messeck  v.  Columbia  Counly  Supra.  60  Barb. 
190.— where,  however,  the  faota  failed  to  show 
firrounds  for  relief  upon  this  head;  Susquehanna 
Bank  v.  Broome  County  Suprs.  26  N.  Y.  812;  Lleb- 
Btein  V.  Newark,  24  N.  J.  Bq.  200;  Dusenbury  v. 
Newark,  25  N.  J.  Bq.  206;  Paterson  A  H.  B.  R.  Co. 
▼.  Jersey  City,  0  N.  J.  Bq.  434.— where  relief  was 
granted  after  the  supreme  court  had  passed  upon 
the  liability  of  plaintiff's  property  to  taxation,  the 
legal  rights  having  been  determined;  Morris  Canal 
&  Bkg.  Co.  V.  Jersey  City,  12  N.  J.  Bq.  227,-a  sim- 
ilar case;  Dows  v.  Chicago,  78  U.  8. 11  Wall  106,  20 
L.  ed.  65;  Savings  &  Loan  Soc.  v.  Austin,  46  Cal.  415, 
—a  tax  Imposed  by  the  state  board  of  equalization 
but  relief  refused  the  board  being  constitudonal; 
Vanover  v.  Davis,  27  Ga.  854;  Clayton  v.  Lafargue, 
28  Ark.  137;  Mobile  v.  Baldwin,  Stone  v.  Mobile,  57 
Ala.  61, 28  Am.  Rep.  712,— a  case  of  a  personal  tax 
where  relief  was  refused;  Howell  v.  Buffalo,  2  Abb. 
App.  Deo.  412;  Blake  v.  Brooklyn*  26  Barb.  801; 
Cutting  V.  GUbert,  5  Blatchf .  260,— where  the  right 
is  established  at  law  and  is  plain;  Harknees  v.  Dis- 
trict of  Columbia.  1  McArth.  121;  Alexander  v* 
Dennison,  2  McArth.  662;  Holland  v.  Baltimore,  11 
Md.  186. 60  Am.  Dea  198,— a  levy  made  without  the 
oonsent  of  the  necessary  majority  of  property 
payers;  Williams  v.  Grant  County  Court,  26  W.  Va. 
488,  58  Am.  Bep.  94,— an  unconstitutional  dog  tax 
imposed  under  Act  of  1881,  chap.  23;  South  Platte 
Land  Co.  v.  Buffalo  County  Comrs.  7  Neb.  258; 
Douglass  V.  Harrisville,  9  W.  Ya.  162, 27  Am.  Bep. 
548;  Corrotbers  v.  Clinton  Dist.  Board  of  Education 
of  Monongalia  County,  16  W.  Ya.  627;  Polk  v.  Bose, 
26  Md.  162;  George  v.  Dean,  47  Tex.  78.— provided 
the  question  could  be  dealt  with  as  well  before  as 
after  payment;  McDonald  v.  Murphree,  45  Mies. 
705;  Scribner  v.  Allen.  12  Minn.  148:  Cook  County 
V.  Chicago,  B.  A  Q.  B.  Co.  85  lU.  460;  Blessing  v. 
Galveston,  42  Tex.  641.— either  upon  constitutional 
or  other  grounds;  Sewall  v.  St.  Paul,  20  Minn.  511, 
625:  Scribner  v.  Allen,  supra:  Minnesota  Linseed 
Oil  Co.  V.  Palmec.  20  Minn.  468;  Clarke  v.  Ganz,  21 
Minn.  887;  Greedup  v.  Franklin  County,  80  Ark.  101; 
Steuart  v.  Meyer,  54  Md.  454,  468;  Polk  v.  Hose,  25 
Md.  168, 161, 162. 

Where  the  question  Inrolved  the  validity  of  the 
whole  tax  and  assessment  upon  every  person,  relief 
was  granted.    Sherman  v.  Benford,  10  R.  L  659. 

Belief  was  granted  upon  this  ground  where  the 
necessary  oonsent  of  the  majority  of  property 
owners  was  not  obtained,  ln|Hoiland  v.  Baltimore, 
Buprcu 

A  tax  levied  by  a  municipal  corporation  In  pay- 
ment of  illegal  interest  coupons,  upon  property, 
-was  enjoined  to  prevent  a  multiplicity  of  suits.  In 
Coulson  V.  Portland,  Deady,  481. 

b.  Irreparable  iniury, 

8o  where  refusal  to  grant  relief  would  work  ir- 
reparable injury.  Louisville  A  N.  R.  Co.  v.  Gaines, 
2  Flipp.  621,— a  case  of  an  unconstitutional  tax,  by 
reason  of  its  assessment  upon  exempt  property; 
Wells,  Fargo  &  Co.  v.  Dayton,  11  Nev.  161;  Porter 
V.  Rockford,  B.  L  &  St.  L.  B.  Co.  76  111.  661,-a  case 
of  wrongful  aasessment;  Alexander  v.  Dennison.  2 
McArth.  562;  Harkness  v.  Board  of  Public  Works,  1 
McArth.  121;  Bouton  v.  Brooklyn,  15  Barb.  876;  Pa- 
cific Mall  S.  8.  Co.  V.  Mayor,  67  How.  Pr.  411:  Brook- 
lyn V.  Meserole,  26  Wend.  182;  Heywood  v.  Buffalo, 
14  N.  Y.  534;  Mann  v.  Union  Free  School  Dist.  No.  2 
22  L.  a  A. 


Board  of  Bducation,  68  How.  Pr.  XSih  Hanlon  v. 
Westchester  County  Comrs.  57  Barb.  883;  Dom  v. 
Fox,  61  N.  Y.  264;  Campbell  v.  Seaman, 68  N.  Y.58S; 
Liebstein  v.  Newark,  24  N.  J.  Bq.  200;  Dusenbury 
V.  Newark,  25  N.  J.  Bq.  205;  Dows  v.  Chicago,  78  U. 
S.  11  Wall.  108, 20  L.  ed.  66:  Shelton  v.  Piatt,  1»  U.  S. 
591, 85  L.  ed.  274;  Bonaparte  v.  Camden  &  A.  R.  Co. 
Baldw.  206;  Union  Trust  Co.  v.  Weber,  06  IlL  846: 
McBride  v.  Chicago,  22  HI.  674;  Frost  v.  Flick,  1 
Dak.  126:  Berri  v.  Patch,  12  Cal.  209,  and  Bitter  v. 
Patch,  12  CaL  298,— where  relief  denied  beoause 
such  injury  was  not  shown  in  the  collection  of  a 
county  tax,  the  collector  not  being  irresponalble: 
Oliver  V.  Memphis  ft  Little  Bock  R.  Co.  80  Ark.  128. 
—where  the  enforcement  of  an  unconstitutional 
tax  worked  an  hrrepaxable  Injury  upon  a  railroad. 
Clayton  v.  Lafargue,  28  Ark.  187;  Mobile  v.  Baldwin. 
Stone  V.  Mobile,  57  Ala.  61,— a  case  of  a  personal  tax 
where  relief  was  refused;  Howell  v.  Buffalo,  2  Abb. 
App.  Deo.  412;  Blake  v.  Brooklyn,  26  Batb.  801; 
Parmley  v.  St.  Louis,  L  M.  ft  S.  B.  Co.  8  Dili.  13; 
Youngblood  v.  Sexton,  22  Mich.  406,— an  unlawful 
tax  upon  a  franchise;  Oebom  v.  Bank  of  United 
States,  2S  U.  S.  9  Wheat  788, 6  L.  ed.  204,— upon  the 
ground  that  the  trespass  if!  permitted  would  oper- 
ate to  destroy  the  bank,  the  object  of  the  statute 
being  the  destruction  of  the  franchise;  Yieley  v. 
Thompson,  44  111.  9;  Mechaoios  ft  T.  Branch  of 
State  Bank  v.  Debolt,  1  Ohio  St.  691;  South  Platte 
Land  Co.  v.  Buffalo  County  Comrs.  7  Neh.  2S3: 
Douglass  V.  Harrisvill^  9  W.  Ya.  162, 27  Aul  Bep. 
548;  George  v.  Dean,  47  Tex.  78,— provided  the  ques- 
tion could  be  dealt  with  as  easily  before  as  after 
payment;  First  Nat  Bank  of  Hannibal  v.  Meredith, 
44  Mo.  600;  State  v.  Parkville  ft  G.  River  R.  Co.  33 
Mo.  406,— a  case  of  a  county  tax,  the  court  acting 
without  Jurisdiction  and  relief  refused;  McDonald 
V.  Murphree,  45  Miss.  706;  Coulson  v.  Harris,  4S  Miss. 
728;  Scribner  v.  Allen,  12  Minn.  148;  Cook  County  v. 
Chicago,  B.  ft  Q.  R.  Co.  85  HI.  400;  Blessbig  v.  Gal- 
veston, 42  Tex.  641,— in  case  of  a  state  or  municipal 
tax  on  either  oonstltutlonal  or  other  grounds:  Mc- 
Ciung  V.  Livesay,  7  W.  Ya.  838:  Burnett  v.  White- 
sides,  13  GbL  156;  Sewall  v.  St  Paul,  20  Minn.  6U,  625; 
Scribner  v.  Allen,  wupra;  ICinnesota  Linseed  Oil  Co. 
V.  Pahner,  20  Minn.  468. 

o.  Inadequate  legal  remedy. 
And  where  the  remedy  imposed  by  law  is  inade- 
quate or  incomplete,  equity  will  grant  relief 
against  the  collection  of  an  illegal  tax.  De  Witt  v. 
Hays,  2  Cal.  468, 56  Am.  Dec.  862;  Louisville  ft  N.  R. 
Co.  V.  Gaines,  2  Flipp.  621,- a  case  of  an  unconsti- 
tutional tax  by  reason  ef  its  assessment  upou 
property  exempt;  Union  Pac  R.  Co.  v.  Lincoln 
County,  2  DilL  279;  Dows  v.  Chicago,  78  U.  8.  11 
WalL  106,  20  L.  ed.  65;  New  York  L.  Ins.  Co.  v. 
New  York  City  Suprs.  4  Duer,  192;  Milwaukee  v. 
Koefiler,  116  U.  S.  219,  29  L.  ed.  612;  Allen  v.  Balti- 
more ft  O.  B.  Co.  114  U.  8. 811, 29  L.  ed.  200:  Louisi- 
ana Board  of  Liquidation  v.  McComb,  02  U.  S.  oTI. 
23  L.  ed.  623;  Gates  v.  Barrett  79  Ky.  296,— tax  upou 
a  nonresident  where  relief  granted;  Wilkerson  v. 
Walters,  1  Idaho,  564;  Gates  v.  Barrett  supra,— a 
case  of  reUef  granted  against  double  taxation,  the 
code  not  including  such  remedy;  Parmley  v.  Sr. 
Louis,  I.  M.  ft  8.  Co.  8  DiU.  18;  Cutting  v.  GUbert. 
5  Blatchf.  259,- where  the  right  is  plain  and  estab- 
lished by  law;  First  Nat  Bank  of  Omaha  v.  Doug- 
las County,  8  DiU.  298,— where  the  illegal  tax  could 
not  be  recovered  from  the  state;  Mechanics  ft  T. 
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may  be  perpetually  enjoined  from  enforciDg 
tbe  collection  thereof.  The  bill  was  demurred 
to  for  'want  of  equity.  This  demurrer  was 
sustained  and  the  bill  dismissed,  and  from  this 
order  tbe  appellant  appeals  here. 

That  the  court  of  equity  has  no  jurisdiction 


to  interfere  by  Injunction  to  restrain  trespass 
upon  personal  property,  except  in  rare  cases 
where  the  property  trespKBSsed  upon  or  taken 
has  some  peculiar  mtrinsic  value  to  the  owner 
that  could  not  be  compensated  in  money;  and 
that  the  remedy  is  at  law,  is  well  settled  in  this 


Branch  of  State  Bank  ▼.  Bebolt,  1  Ohio  St.  601;  Mo- 
dunff  y.  Livesay,  7  W.  Va.  820;  Ricliardson  v, 
Scott,  47  Miss.  286,<-an  illegal  tax  and  no  remedy 
jiffaiDSt  tax  oolleoton  State  ▼.  ParkvUle  ft  G. 
RiTer  R.  Co.  88  Mo.  40&--fi  county  tax,  the  court 
acting  without  Jurisdiction;  McDonald  v.  Mur- 
pbree,  45  Mias.  706;  Coulson  y.  Harris,  48  Miss.  728; 
Clarke  v.  Gaos,  21  Mino.  887;  Miller  y.  Orandy,  18 
Mich.  540. 

«d.  CknidupontiUtf. 

Equity  has  entertained  Jurisdiction  to  restrain  the 
collection  of  an  llleflral  tax  the  groundwork  of  which 
is  wanting,  wbere  it  has  been  shown  that  the  refusal 
of  relief  would  cast  a  cloud  upon  the  title  to  real 
estate  which  the  court  of  chancery  could  alone  re- 
moye.  Alexander  y.  Dennison,  8  McArth.  6d2; 
Harkness  y.  Board  of  Public  Works,  1  McArth.  121, 
— when  the  illegality  is  shown  by  eyidence  aliunde; 
DowB  y.  Chicago,  78  CT.  8. 11  Wall.  108, 20  L.  ed.  65,— 
before  the  aid  of  equity  could  be  inyoked;  Hanne- 
winkle  y.  Georgetown,  88  U.  S.  15  Wall.  547, 21L.  ed. 
{881;  Union  Pac  R.  Co.  y.  Ryan,  118  U.  S.  516, 88  Jj- 
ed.  1088;  Greed  up  y.  FrankUn  County,  80  Ark.  101; 
Hare  y.  Camall,  80  Ark.  105;  Burr  y.  Hunt,  18  CaL 
803;  Holllster  y.  Sherman,  6u  CaL  88;  Houghton  y. 
Austin,  47Cal.  648,— where  the  state  board*s  action 
was  held  unconstitutional  under  section  8860,  but 
relief  was  denied  there  being  no  cloud  shown  after 
sale;  Bitter  y.  Patch,  18  GaL  806;  Key  City  Gas-Light 
Co.  y.  Munsell,  10  Iowa,  805;  Berrl  y.  Patch,  12  Cal. 
290;  Steuart  y.  Meyer,  54  Md.  464,468,--«  tax  sale  with. 
out  requisite  notice;  Polk  y.  Rose.  25 Md.  168, 80  Am. 
Dec  773;  Palmer  y.  Rich,  12  Mich.  414,— where  the 
tax  was  illegal  and' the  tax  deed  eyidence,  by  stat- 
ute, of  regularity  relief  being  granted;  Scofleld  y. 
Lansing,  17  Mich.  487,— to  the  same  effect:  Minne- 
sota Linseed  Oil  Co.  y.  Palmer,  20  Minn.  468;  Sewall 
y.  St.  Paul,  Id.  511,— where  no  notice  of  aasessment 
for  local  improyements  as  required  by  Act  of  1871, 
Aiad  been  giyen:  Mayall  ▼.  St.  Paul,  80  Minn.  204,— 
where  the  record  showed  a  yahd  lien,  a  case  of  spe- 
•ofal  assessment,  illegal  as  contrary  to  Special  Laws 
of  1874,  relating  to  street  improyements;  Arm- 
strong y.  St.  Paul,  80  Minn.  200,— to  the  same  effect; 
Scriboer  y.  Allen,  12  Minn.  148:  South  Platte  Land 
Co.  y.  Buffalo  County  Comrs.  7  Neb.  266;  Burling- 
ton &  M.  River  R.  Co.  y.  day  County,  18  Neb.  887, 
—a  sinking  fund  tax  case,  the  tax  being  prima 
facie  a  Hen:  Folkerts  y.  Power,  42  Mich.  288;  Earl 
y.  Duras,  18  Neb.  284,— the  tax  creating  an  incum- 
brance; Wells  Fargo  &  Co.  y.  Dayton,  U  Ney.  161; 
Brooks  y.  Howland,  58  N.  H.  08,— wherein  the  exe- 
outlon  of  a  deed  was  restrained;  Brown  y.  Con- 
cord, 56  N.  H.  875;  Morris  Canal  &  Bkg.  Co.  y.  Jersey 
City,  12  N.  J.  Bq.  227,— Where  the  property  was  de- 
clared exempt  by  the  supreme  court;  Susquehanna 
Bank  y.  Broome  County  Supra.  25  N.  Y.  812;  New 
Tork  L.  Ins.  Co.  y.  New  York  City  Suprs.  4  Duer, 
192;  Hey  wood  y.  Buffalo,  14  N.  Y.  684:  Crevler  y. 
New  York,  12  Abb.  Pr.  N.  S.  840;  Hatch  y.  Buffalo, 
«  N.  Y.  276;  Scott  y.  Onderdonk,  14  N.  Y.  0, 67  Am. 
Dec.  106,— where  a  daim  could  be  established  by 
-the  record;  Magee  y.  Cutler.  48  Barb.  280;  Douglass 
V.  HarrlsyiUe,  0  W.  Va.  162,  27  Am.  Rep.  548;  Dean 
'V.  Madison,  0  Wis.  402,— where  yillage  trustees 
acted  without  authority;  Delaplalne  y.  Madison, 
«  Wis.  400;  Knowlton  y.  Rock  County  Suprs.  0  Wis. 
410,— where  tax  imposed  under  city  charter  con- 
trary to  state  constitution  requiring  uniform  tax- 
ation; Jenkins  y.  Rock  County  Suprs.  15  Wis.  11,— 
where  lots  were  taxed  collectiyely  instead  of  sepa- 
22  UK  A,  45 


rately  for  street  improyements,  the  deed  being 
prima  facie  eyidence  of  yalidity;  Mitchell  y.  Mil- 
waukee, 18  Wis.  88,— a  yold  tax  for  street  improye- 
ments: Judd  y.  Fox  Lake,  28  Wis.  588,— at  anytime 
after  asseism^nt,  invalidity  not  appearing  upou  tbe 
face;  Marsh  y.  Clark  County  Suprs.  42  Wis.  502,^ 
where  the  ground-work  of  the  tax  is  wanting; 
Weeks  ▼.  Milwaukee,  10  Wis.  242;  Soens  y.  Ba^ 
cine.  Id.  271;  Mills  y.  Gleason,  11  Wis.  470,  78  Am. 
Deo.  721;  Foster  y.  Kenosha,  12  Wis.  616;  Rogers  y. 
Milwaukee,  13  Wis.  610:  Warden  ▼.  Fond  du  Lao 
County  Supra.  14  Wis.  618;  Herseyy.  Milwaukee 
County  Suprs.  16  Wis.  185,  82  Am.  Dec.  718;  Bond  y. 
Kenosha,  17  Wis.  284;  Myrick  y.  La  Crosse,  Id.  442; 
Mills  y.  Johnson,  Id.  606;  Smith  y.  Milwaukee,  18 
Wis.  68;  Kneeland  y.  Milwaukee,  Id.  411:  Kimball  y. 
Ballard,  10  Wis.  601, 88  Am.  Dec.  705;  Wells  y.  Bum- 
ham,  20  Wis.  112;  Crane  y.  JanesylUe,  Id.  805;  Pierce 
y.  Schutt,  Id.  428;  Howes  y.  Racine,  21  Wis.  514; 
Leflerts  y.  Calumet  County  Suprs.  Id.  688;  May  y. 
Holdrldge,  28  Wis.  88;  Hamilton  y.  Fond  du  Lao,  25 
Wis.  400;  Siegel  y.  Outagamie  County  Suprs.  26  Wis. 
70;  Dean  y.  Charlton,  27  Wis.  582;  Dean  y.  Borch- 
semus,  80  Wis.  236;  Whittaker  y.  JanesviUe,  88 
Wis.  76;  Quinny  y.  Stockbridge,  Id.  506;  Dayton  ▼• 
Relf .  84  Wis.  86;  Morgan  y.  Hammett,  Id.  512;  Horsey 
y.  Barron  County  Suprs.  87  Wis.  75;  Massing  y, 
Ames,  Id.  645;  Pier  y.  Fond  da  Lao,  88  Wis.  470s 
Johnson  y.  Milwaukee,  40  Wis.  815. 

In  such  cases  the  proceedings  appear  yalid  upou 
their  face,  and  extrinsic  eyidence  is  required  to 
proye  the  contrary.  Greedup  v.  Franklin  County, 
80  Ark.  101:  Hare  y.  Camall,  80  Ark.  106:  Burr  y« 
Hunt,  18  CaL  806;  Sewall  y.  St.  Paul,  20  Minn.  51U 
685;  Scribner  y.  Allen,  12  Minn.  148;  Minnesota  Lin- 
seed Oil  Co.  y.  Palmer,  20  Minn.  468;  South  Platte 
Land  Co.  y.  Buffalo  County  Comrs.  7  Neb.  258; 
UetMtein  y.  Newark,  24  N.  J.  Eq.  200:  Dusenbury 
y.  Newark.  26  N.  J.  Bq.  285;  Heywood  y.  Buffalo* 
14  N.  Y.  684;  Mann  y.  Union  Free  School  Dist.  No. 
2  Board  of  Education,  58  How.  Pr.  280;  Hanlon  y* 
Westchester  County  Suprs.  57  Barb.  8^  Marsh  y. 
Brooklyn,  60  N.  Y.  280:  Dom  y.  Fox,  61  N.  Y.  264; 
Campbell  y.  Seaman,  68  N.  Y.  582,  20  Am.  Rep.  667; 
Jenkins  y.  Rock  County  Suprs.  15  Wis.  11;  Judd  y. 
Fox  Lake,  28  Wis.  583. 

But  where  the  aasessment  Is  yold  upon  its  yerj 
face,  the  record  casts  no  cloud  upon  title  and  no  re- 
lief will  be  granted.  Hannewinkle  y.  Georgetown, 
82  IT.  S.  15  Wall.  647, 21  L.  ed.  88;  Harkneaa  y.  Board 
of  Public  Works,  1  McArtlu  121;  Floyd  y.  GU- 
breath,  27  Ark.  675.— where  it  was  sought  to  enjoin 
a  tax  as  contrary  to  the  proyisions  of  the  Act  of 
March  87,  1871;  Holllster  y.  Sherman,  63  Cal.  88,— a 
tax  imposed  upon  property  administered  by  the 
regents  of  the  uniyersity;  Bucknall  y.  Story,  86 
Cal  67;  De  Witt  y.  Hays,  2  Cal.  400, 56  Am.  Dec.  862; 
Burr  y.  Hunt,  18  Gal.  807;  Robinson  y.  Gaar,  6  Cal. 
275;  Berrl  y.  Patch,  12  Cal.  208;  Weber  y.  San  Fran- 
cisco, 1  CaL  455;  Hardenburgh  y.  Kidd,  10  CaL  408; 
Hatch  y.  Buffalo,  88  N.  Y.  276. 

In  such  a  case  the  complainant  would  haye  a 
yalid  defense  in  an  action  of  ejectment  by  the 
purchaser.  Liyingston  y.  HoUenbeck,  4  Barb.  0; 
Van  Doren  y.  New  York,  0  Paige,  888,  4  L.  ed.  743; 
Mooers  y.  Smedley,  6  Johns.  Ch.  28,  2  L.  ed.  43; 
Brooklyn  y.  Meserole,  26  Wend.  188;  Adkins  y. 
Brewer,  8  Cow.  206,  15  Am.  Dec.  264;  Horton  y. 
Auohmoody,  7  Wend.  200;  Parker  y.  Walrod,  18 
Wend.  514, 80  Am.  Dec.  124;  Wiggin  y.  New  York, 
0  Paige,  16,  4L.  ed.  601;  Magee  y.  Cutler,  43  Barik 
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state   as  elsewhere.    Baldtoin  y.  Tucker,  16 
Fia.  258,  and  authorities  there  cited. 

If  the  contention  of  the  appellant  in  his  bill 
is  tme,  that  the  statute  imposing  this  tax  upon 


his  exercise  of  his  profession  as  a  lawyer  is  un- 
constitutional, then  the  levy  of  the  tax  collect- 
or upon  his  goods  for  the  enforcement  of  such 
I  tax  would  amount  to  a  trespass,  for  the  redress 


In  MitcheU  y.  Milwaukee,  18  Wis.  08,  relief  was 
fiTanted  agaiost  the  sale,  the  pJaintlff^s  substantial 
rierhts  being  affected. 

Where  the  uniform  rule  of  taxation  is  defeated, 
the  whole  asseasment  is  vitiated  as  the  foundation 
of  a  valid  tax,  and  equity  [Interferes  against  the  is- 
suing of  a  deed  without  proof  of  othet  injury  from 
the  pretended  tax.  Marsh  v.  Clark  Oounty  Buprs. 
43  Wis.  600;  Dean  v.  Madison,  9  Wis.  402;  Delaplaine 
y.  Madison,  Id.  400;  Knowlton  v.  Rock  County 
6uprs.O  Wis.410. 

And  the  mere  prevention  of  multiplicity  of  suits 
is  not  sufficient  in  the  absence  of  litigation  or 
threats  thereof.    Magee  v.  Cutler,  tupra. 

It  must  be  shown  dehors  the  record  that  the  de- 
fect exists,  and  that  the  proceedings  are  irregular 
and  invalid,  and  that  such  could  uot  be  detected 
upon  enforcement  of  the  lien.  Marsh  v.  Brook- 
lyn, 60  N.  Y.  280;  Pacific  Mail  8.  S.  Co.  v.  Mayor,  67 
How.  Pr.  611. 

In  Red  v.  Johnson,  68  Tex.  28i,  equity  refused  to 
enjoin  the  collection  of  a  state  school  tax,  no  In- 
dividual damage  being  shown  except  a  cloud  upon 
titie. 

The  bill  must  aver  unlawful  sale,  causing  irrep- 
arable injury.    Coulson  v.  Harris,  48  Miss.  728. 

Where,  however,  the  deed  Is  made  prima  facie 
evidence  by  the  act  of  the  legislature,  relief  will  be 
granted.    Palmer  v.  Boling,  8  CaL  888. 

By  the  Wisconsin  laws  a  tax  is  a  lien  both  before 
and  after  a  tax  sale,  and  an  injunction  will  be 
granted  restraining  its  collection  and  setting  aside 
the  proceedings  and  to  cancel  the  sale  certificate 
where  such  tax  is  void  and  illegal.  Milwaukee  Iron 
Co.  V.  Hubbard,  20  Wis.  61,  following  Hamilton  y. 
Fond  du  Lac  26  Wis.  400,  and  distinguishing  and 
approving  Chicago  &  N.  W.  B.  Co.  v.  Fort  Howard, 
a  Wis.  44, 01  Am.  Dec.  458. 

Such  jurisdiction  exists  even  though  no  sale  has 
taken  place,  or  even  been  advertised.  Boe  v.  Lln- 
ooJn  County,  66  Wis.  06. 

The  tax  being  a  lien  and  a  oloud  as  soon  as  levied. 
Ibid. 

Where  the  certificate  for  special  improvement 
taxes  issued  without  authority  of  law  and  the  tax 
had  been  anticipated  by  a  sale  of  the  evidence,  and 
the  cost  of  improvements  collected  from  the  United 
States,  equity  relieved  against  a  sale  of  the  prop- 
erty upon  a  certificate  for  special  improvement 
taxes  as  castinir  a  cloud  upon  titie.  Alexander  v. 
Dennison,  2  McArth.  662. 

Belief  was  granted  against  the  taking  of  property 
under  void  and  null  proceedings,  in  Baltimore  v. 
Grand  Lodge  of  I.  O.  O.  F.  44  Md.  446. 

Special  statt  doetrinet, 

r  In  some  states  the  courts  have  granted  relief 
where  the  tax  is  illegally  imposed  without  the 
authority  of  law;  levied  by  unauthorized  per- 
sons; assessed  upon  property  exempt  from  taxa- 
tion; when  fraud  has  been  practiced;  and  in  other 
cases  working  irreparable  injury.  Moore  y.  Way- 
man,  107  lU.  105;  Du  Page  County  Suprs.  v.  Jenks,  66 
IlL  276;  Munson  v.  Miller,  00  111.  880;  Chicago,  B.  & 
Q.  B.  Co.  V.  Cole,  75  Jll  601;  Ottawa  v.  Walker,  21 
Ul.  606,  74  Am.  Dec.  121:  Cowgiil  v.  Long,  16  111.  202; 
Beverly  v.  Sabin,  20  111.  857;  Merritt  v.  Farris,  23 
111.  808;  Munson  v.  Minor.  Id.  604;  Cook  County  v. 
Chicago,  B.  &  Q.  B.  Co.  86  ni.  465;  Mount  Carbon 
Coal  &  R.  Co.  V.  Blanchard,  54  HI.  244:  Swinney  y. 
Beard,  71  HI.  20;  Porter  v.  Rookford,  R.  I.  &  St.  L. 
B.  Co.  76  111.  686;  Nunda  v.  Chrystal  Lake,  70  III.  311; 
Ottawa  Glass  Co.  v.  McCaleb,  81  DL  556:  McBride  v. 
Chicago,  22  Dl.  574;  Chicago,  B.  &  Q.  R.  Co.  v.  Frary, 
23  L.  R.  A. 


22  HI.  86;  Yieley  v.  Thompson,  44  HL  0;  Doming  v. 
James,  72  HI.  78:  McConkey  v.  Smith.  78  UL  818,— 
where  indebtedneee  not  belonging  to.  was  added  to 
the  capital:  KimbaQ  v.  Merchants  Say.  Loan  ft  T.  Co. 
80  HI.  611;  Lemont  y.  Singer  ft  Talcott  Stone  Co.  98 
HI.  04:  Keigwin  v.  Hamilton  Twp.  Drainage'  Comrs* 
115  111.  847;  Phosnix  Grain  ft  Stock  Exchange  v. 
Gleason,  121  III.  624:  Evans  v.  Gage,  1  UL  App.  202; 
Ilimois  Cent.  R.  Co.  v.  McLean  County,  17  HI.  281; 
Drake  v.  PhRUps,  40  111.  888;  Jeffersonville  y.  Pat- 
terson, 82  Ind«  140;  Indianapolis,  P.  ft  a  B.  Co.  v. 
Tipton  County  Comrs.  70  Ind.  SB5;  Columbus,  a  ft 
I.  Cent.  R.  Co.  y.  Grant  County  Comrs.  65  Ind.  427; 
Riley  v.  Western  U.  Teleg.  Co.'  47  Ind.  611,— a  tax 
upon  capital  stock  of  a  foreign  company:  Shoe- 
maker y.  Grant  County  Comrs.  86  Ind.  175;  Toledo, 
W.  ft  W.  R.  Co.  V.  Lafayette.  22  Ind.  262:  Greencastle 
Twp.  y.  Black,  5  Ind.  667:  Lafayette  v.  Jenners,  10 
Ind.  70;  Delphi  y.  Bowen,  61  Ind.  20. 87;  Oonway  v. 
Tounkin,  28  Iowa,  285;  Oattell  v.  Lowry,  45  lowa^ 
478;  Rood  v.  Mitchell  County  Suprs.  80  Iowa.  441; 
Zorger  v.  Rapids  Twp.  88  Iowa,  175;  Williams  v. 
Peinny,  26  Iowa,  486:  Hubbard  y.  Johnson  County 
Suprs.  28  Iowa,  180;  Powers  v.  Bowman,  68  Iowa,. 
860:  Macklot  v.  Davenport,  17  Iowa,  870;  Litchfield 
V.  Polk  County,  18  Iowa,  70;  Smith  y.  Osbum,  68 
Iowa,  474;  Barber  v.  Farr,  64  Iowa,  60;  Remey  v. 
Burlington  EquallsEation  Board,  80  Iowa,  474;  Mor- 
ford  V.  Unger,  8  Iowa,  82;  Langworthy  v.  Dubuque,. 
18  Iowa,  86;  Fulton  v.  Davenport,  17  Iowa,  404; 
Gates  V.  Barrett,  70  Ky.  206;  Covington  t.  South- 
gate,  16  B.  Mon.401;  Arbegustv.  Louisville,  2  Bush. 
271;  Bradshaw  y.  Omaha,  1  Neb.  16). 

The  injury  must  be  real  and  likely  to  occur.. 
Cook  V.  Miller,  26  IlL  App.  42L 

The  assessment  must  work  an  injury  such  as  » 
court  of  equity  alone  will  take  cognizance  of.  Chi- 
cago, B.  ft  Q.  R.  Co.  v.  Siders,  88  HL  320. 

It  was  granted  in  the  case  of  an  aaseesment 
against  one  not  the  owner,  as  being  without  war- 
rant of  law.  Searing  v.  Heavysidea,  106  111.  85; 
Seeley  v.  Westport,  47  Conn.-  204,  86  Am.  Rep.  70; 
Deming  v.  James,  72  HL  78,— where  the  collector 
was  insolvent. 

And  as  against  an  arbitrary  assessment.  Qeg- 
horn  V.  Postiewaite,  48  111.  428. 

Where  the  vote  was  upon  the  appropriation  of 
two  railroads  jointiy  and  not  upon  each  separately 
the  tax  levied  thereon  was  enjoined  as  a  nullity. 
Finney  v.  Lamb,  64  Ind.  1;  Garrigus  v.  Parke  Coun- 
ty Comrs.  80  Ind.  66;  Bronenberg  v.  Madison  Oounty 
Comrs.  41  Ind.  502. 

Where  the  distinctions  t>etween  actions  at  law 
and  suits  in  equity  and  the  forms  of  actions  are 
abolished  the  remedy  by  Injunction,  to  restrain 
the  collection  of  an  illegal  and  void  tax.  may  be 
sought  at  once.    Delphi  v.  Bowen,  61  Ind.  20. 

In  Darling  v.  Gunn.  60  IlL  424,  equity  enjoined  the 
collection  of  an  increased  tax  levied  without  notice 
to  the  plaintiif,  upon  the  ground  that  it  was  un- 
authorized and  the  party  was  entitied  to  an  oppor- 
tunity to  be  heard. 

In  Indianapolis,  P.  ft  0.  B.  Co.  v.  Tipton  Counter 
Comrs.,  70  Ind.  885,  the  court  restrained  the  collec- 
tion of  a  tax  imposed  for  the  purpose,  and  in  aid 
of,  a  railroad,  under  Beg.  Sess.  Acts  1875,  p.  121,  more- 
than  three  years  prior  to  the  Act,  which  project 
has  failed,  the  appropriation  being  void  and  illegaL 

Where  the  illegal  tax  has  been  paid  the  only 
remedy  is  by  appeal  to  the  justice  of  the  law« 
making  power.  Shoemaker  v.  Grant  County 
Comrs.  88  Ind.  176. 

The  assessment  must  be  shown  to  be  void  and 
illegal.    Delphi  v.  Bowen,  61  Ind.  &.. 
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of  which  there  Is  ample  remedy  at  law;  and  he 
hafl  DO  staodiDg  in  a  court  of  equity.  The  de- 
murrer to  his  bill  was,  therefore,  properly  sus- 
tained, and  the  dismissal  of  the  bill  properly 
followed. 


This  disposes  of  the  case,  but  we  deem  it 
proper  to  add  that  we  have  thought,  and  are 
still  of  the  opinion,  that  the  case  of  Young  ▼. 
Thomoi,  disposed  of  by  this  court  at  its  Jan- 
uary term,  1879  (17  Fla.  169,  85  Am.  Rep.  98), 


Where  the  defeot  is  in  the  law  Itself  the  court 
can  interfere  by  injunction.  Geoter  &  W.  Gravel 
Koad  Co.  V.  Black,  38  Ind.  468. 

So  where  there  was  no  proper  assessment  and 
levy,  equity  enjoined  its  collection.  Brandirff  ▼. 
Harrison  County,  dO  To  wa,  1M«  there  being  an  entire 
absence  of  taxing  power. 

.Where  it  was  alleged  that  the  petition  was  not 
signed  by  the  requisite  number  of  taxpayers  as  re- 
quired by  the  Laws  of  1870.  chap.  108,  S  2.  relating  to 
taxation  in  aid  of  railroads  which  authorized 
the  township  trustees  to  order  an  election  upon 
the  petition  of  a  given  number  of  the  resident  tax- 
payers, the  court  refused  the  injunction.  25orger 
y.  Rapids  Twp.  88  Iowa,  176. 

Where  the  assessment  was  wholly  unauthorized, 
and  not  merely  erroneous,  the  court  held  that  it  was 
not  necessary  for  the  plaintiff  to  appeal  to  the 
board  of  supervisors  prior  to  filing  a  bill  to  enjoin 
the  collection  of  a  tax.  Hubbard  v.  Johnson 
County  Suprs.  88  Iowa,  180. 

Where  a  tax  legal  in  itself  was  not  certified  as 
required  by  law,  nor  properly  listed,  the  court  re- 
fused relief  by  way  of  injunction.  Iowa  Bailroad 
Land  Co.  v.  Carroll  County,  bOIowa,  161. 

If  the  tax  were  absolutely  void,  if  the  property 
was  not  subject  to  taxation;  if  it  was  exempted  by 
law  from  taxation;  or  if  the  taxing  officers  had 
no  Jurisdiction  over  It,  nor  power  to  tax  it,— then 
there  could  hardly  be  any  doubt  of  the  right  of  the 
taxpayer  to  maintain  a  suit  by  way  of  Injunction. 
Kan.  Gen.  Stat.  p.  677,  8  858;  Missouri  Biver,  Ft  8. 
ft  G.  R.  Go.  V.  Morris,  7  Kan.  810. 889. 

Where  plaintilf^s  tract  was  lutble  to  taxation  as 
one  lot,  and  portions  thereof  were  assesBcd  and 
taxed  as  lots  surrounded  by  streets  and  alleys,  the 
asBessment  including  elements  of  value  not  exist- 
ing in  the  case  of  unplatted  land,  having  no  pecu- 
niary measurement^  the  court  granted  an  injunc- 
tion upon  such  assessment  as  being  irregular  and 
unjust.   Stebbins  V.  Challis,  15  Kan.  66. 

Some  courts  have  held,  that  where  the  legislature, 
unjustly,  and  with  the  improper  motive  of  increas- 
ing the  revenues  of  a  city,  have  brought  within  its 
limits  and  subject  to  its  taxation,  property  purely 
agricultural  in  its  nature,  and  so  situated  as  not  to 
receive  the  benefits  of  city  government,  conven- 
iences and  regulations,  taxation  upon  such  prop- 
erty will  be  restrained.  Covington  v.  Southgate,  16 
B.  Mon.  481;  Arbegust  v.  LouiAvllie,  8  Bush,  871; 
Morford  v.  Uoger,  8  Iowa.  88;  Laugworthy  v>  Du- 
buque, 13  Iowa,  86;  Fulton  v.  Davenport,  17  Iowa, 
404;  Bradshaw  v.  Omaha,  1  Neb.  10. 

Where  the  requiremeots  of  the  law  as  laid  down 
In  the  Maryland  Act  of  1856,  chap.  164,  were  disre- 
garded, the  court  held  the  proceedings  of  the  city 
commissioners  wram  rum  Judiee  and  void  and 
granted  an  Injunction  restraining  the  collection  of 
a  tax  upon  property  for  street  grading.  Baltimore 
V.Porter.  18  Md.  801. 

Under  the  Massachusetts  General  Statutes,  chap. 
18,  8  79,  equity  can  restrain  and  prevent  by  way  of 
injunction  any  violation  or  abuse  of  the  legal  right 
and  power  of  raising  taxes  and  assessments.  Free- 
land  V.  Hastings,  10  Allen,  570,— where  relief  was 
refused  against  a  tax  levied  for  contingent  ex- 
penses, the  refunding  of  money  contributed  for 
bounties. 

In  Kinyon  v.  Duchene.  81  Mich.  486,  the  court  en- 
Joined  a  tax  imposed  by  commlraionerB  whose  ap- 
pointment was  void,  being  contrary  to  the  statute. 

In  Anderson  v.  State,  88  Miss.  469,  the  court 
granted  an  injunction  in  a  suit  between  the  Ulx 
22  L.  R  A. 


collector  and  the  assignee  of  a  bank  enjoining  the 
selling  of  bank  securities  for  taxes,  the  question 
being  whether  the  state  had,  under  the  statutes  of 
the  state,  a  lien  for  taxes  over  the  assignee. 

So  in  the  case  of  a  statutory  exemption  from  tax- 
ation. Mechanics  Bank  v.  City  of  Kansas.  73  Mo.  565. 

It  was  held  to  be  enjoinable  in  case  of  an  excess 
of  authority,  in  South  Platte  Land  Co.  v.  Buffalo 
County  Comrs.  7  Neb.  863;  Lemont  v.  Singer  &  Tal- 
cott  Stone  Co.  08  111.  94. 

Assessments  raised  or  increased  without  notice 
have  been  held  restrainable.  South  Platte  Land 
Co.  V.  Buffalo,  aupra;  Cleghorn  v.  Postlewaite,  48 
TIL  488. 

In  Burnet  ▼.  Cincinnati,  8  Ohio,  78, 17  Am.  Dec 
688,  equity  enjoined  the  sale  of  city  lots  for  iilegai 
taxes. 

To  the  same  effect.  Dyer  v.  Branch  Bank  at  Mo- 
bile, 14  Ala.  686,  Collier,  Ch.  J. 

In  Culbertson  v.  Cincinnati,  16  Ohio,  674,  equity 
enjoined  a  special  tax  levied  by  a  city  council  as 
illegally  imposed,  the  ordinance  being  irregular,  in 
not  providing  for  a  review. 

So  where  no  opportunity  was  given  a  nonresident 
to  work  out  his  tax.    Miller  v.  Gorman,  88  Pa.  80O. 

The  mere  allegation  of  irreparable  injury  is  not 
sufficient,  some  impediment  to  the  legal  remedy 
must  be  shown.    McQung  v.  Livesay,  7  W.  Va.  829> 

And  if  the  act  creating  the  tax  is  vUra  vires  equity 
will  interfere.  Christie  v.  Maiden,  88  W.  Va.  687,— 
a  wharfage  tax  for  use  of  ferry  landing  within  cor- 
porate limits. 

The  intentional  omission  of  property  subject  to 
taxation  renders  all  taxes  levied  thereon  void  and 
illegal,  and  relievable  against  in  equity.  Horsey  v. 
Milwaukee,  16  Wis.  186,  88  Am.  Dec.  718. 

Aliter^  an  unintentional  omission.    Ibid, 

Equity  will  enjoin  a  tax  sale  where  the  tax  is 
levied  on  a  wrong  basis.  Schettler  v.  Fort  How- 
ard, 43  Wis.  48. 

Where  a  statute  required  'assessors  to  make  an 
actual  view,  and  exercise  their  Judgment  upon  each 
tract,  its  advantages  and  disadvantages,  quality, 
etc.,  it  was  held  that  a  classification  which  was  ar- 
bitrary as  disregarding  these  principles  was  illegal, 
and  restrainable  by  injunction.  Hersey  v.  Barron 
County  Suprs.  87  Wis.  75. 

And  any  tax  levied  without  a  lawful  assessment 
may  be  restrained  without  proof  of  other  injury 
to  the  plaintiff.  Marsh  v.  Clark  County  Suprs.  48 
Wis.  608. 

Fraud, 

In  some  Jurisdictions  the  courts  have  granted  re- 
lief upon  the  ground  of  fraud. 

The  power  of  the  chancellor  to  restrain  the  col- 
lection of  the  revenue  ia  one  that  will  never  be 
exercised  except,  inter  alia^  where  a  clear  case  of 
fraud  is  shown.  Onion  Trust  Co.  v.  Weber,  90  111. 
840;  McBride  v.  Chicago,  88  111.  574;  DuPage  County 
Suprs.  V.  Jenks,  66  HI.  876, 8M;  Vieley  v.  Thompson, 
44  UL  9;  McDonough  County  Suprs.  v.  Campbell,  48 
ni.  490;  Cleghorn  v.  Postlewaite,  48  HI.  488;  Darling 
V.  Gunn,  50  HI.  4S4;  Albany  &  B.  Min.  Co.  v.  Auditor 
General,  85  Mich.  891;  Pacific  Hotel  Co.  v.  Lieb,  88 
HI.  008,— an  overvaluation  tax  upon  capital  stock 
of  railroad;  Swinney  v.  ^sard,  71  HI.  87:  Leitch  v. 
Wentworth,  Id.  146;  Ottawa  v.  Walker,  81 HL  006,  74 
Am.  Deo.  181,~where  the  tax  was  imposed  to  pay 
a  fraudulent  Judgment;  Drake  v.  Phillips,  40  IlL 
389;  McConkey  v.  Smith,  78  lU.  316;  Chicago,  B.  ft 
Q.  R.  Co.  V.  Cole,  76  111.  691;  Gage  v.  Evans,  90  111. 
669;  Lemont  v.  Singer  ft  T.  Stone  Co.  98  111.  94;  Keig- 
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ii  fully  decisive  of  the  question  of  the  const!- 
tutiooality  of  legislation  imposing  license  taxes 
upon  the'exercSe  of  their  profession  by  law- 
yers. Though  they  are  not  referred  to  in  the 
opinion  in  that  ease,  yet  the  cases  of  Ex  parte 


Garland,  71  U.  6.  4  Wall.  833,  18  L.  M.  866, 
and  ''The  Lawyert^  Tax  Caeee,"  8  Heisk.  565. 
relied  uxx>n  by  the  appellant  to  OTertum  that 
case,  were  brought  to  the  attention  of  the  court 
in  the  briefs  of  counsel  in  the  consideration  of 


win  V.  Hamilton  Twp,  Drainage  Gomrs.  116  111.  847; 
Phoenix  Grain  &  8.  Exch.  y.  GJeason,  121  lU.  524; 
Clefirhorn  v.  Postlewalte,  43  IlL  428;  Hannewlnkle 
V.  Georsretown,  82  U.  8. 15  Wall.  547,  21  L.  ed.  231; 
Porter  v.  Rockford,  R.  I.  &  St.  L.  R.  Go.  78  HL  B«l; 
Lefferta  v.  Calumet  County  Supra.  21  Wis.  688,— a 
case  of  fraudulent  diacrimloation  in  the  aseeaament 
for  the  purpoae  of  obtaining  more  than  juatly  due; 
Milwaukee  Iron  Go.  v.  Hubbard,  29  Wis.  61,  a  aiml- 
lar  case. 

If  fraud  ia  alleged  it  muat  be  proved  by  clear,  and 
irreslatlble  evidenoe,  and  the  injury  muat  be  likely 
to  be  conalderable.  Union  Truat  Go.  v.  Weber,  95 
111.846. 

Where  the  townahipaupervisor  fraudulently  and 
with  a  view  to  imposition,  assesaed  property  above 
ita  value  and  relatively  above  the  value  of  other 
aasessmenu  upon  hia  roll,  the  oourt  granted  an  in- 
junction reatralning  auch  excessive  tax.  Merrill 
V.  Humphrey,  24  Mich.  170. 

An  allegation  of  fraud  in  the  aaaeasment  of  the 
auper visors,  will  not  confer  juriadiotion,  where 
there  la  adequate  remedy  at  law.  Hagenbuch  v. 
Howard,  84  Mich.  1. 

Where  a  larger  tax  waa  Imposed  than  waa  due 
with  a  fraudulent  intent  to  apply  the  cxcesa  to 
unlawful  purpoaea,  the  court  refused  to  interfere 
except  the  money  waa  being  uaed  for  such  purpoae 
and  the  remedy  at  law  waa  inadequate.  West  v. 
Ballard,  82  Wia.  108. 

PeT9tmal  tax. 

In  the  case  of  a  tax  levied  upon  personal  proper- 
ty, equity  will  not  in  general  interfere  with  ita  col- 
lection upon  the  ground  of  illegality  aa  it  is  a  mere 
treapass  for  which  the  remedy  at  law  ia  adequate. 
Union  Pac.  R.  Co.  v.  Lincoln  County,  2  Dill.  279; 
Judd  v.Fox  Lake,  28  Wis.  588;  Van  Gott  V.Milwaukee 
County  Supra.  18  Wia.  247,— a  case  of  a  municipal 
tax;  McCoy  v.  Chllicothe,  8  Ohio,  870,  17  Am.  Deo. 
607,~a  case  of  an  unconatitutional  tax  with  no  pe- 
culiar Injury;  Brooka  v.  Howland,  68  N.  H.  98:  Rock- 
ingham Ten  Cent  8av.  Bank  v.  Portamouth,  62  N. 
H.  17;  Peck  v.  School  Diau  No.  4,  21  Wia.  616,~a  tax 
Imposed  to  pay  an  illegal  town  contract;  Folkerta 
V.  Power.  42  Mich.  288;  Quinney  v.  Stookbridge,  83 
Wia.  605:  Conley  v.  Chedic,  6  Nev.  222,— unleea  judg- 
ment at  law  ia  not  collectible;  Chicago  ft  N.  W.  B. 
Go.  V.  Fort  Howard,  21  Wia.  44.  91  Am.  Deo.  468,— a 
caae  of  threatened  levy  upon  rolling  stock;  Mutual 
Ben.  L.  Ina.  Go.  v.  New  York  City  and  County 
SuprB,  8  BoBw.  688;  Wilaon  v.  New  York,  4  B.  D. 
Smith,  676,— plaintiff  a  resident  in  another  atate; 
Youngblood  v.  Sexton,  82  Mich.  406,  20  Am.  Rep. 
654;  Willlame  v.  Detroit,  2  Mich.  500:  Henry  v.  Greg- 
ory, 29  Mich.  68;  Brewer  v.  Springfield,  97  Maaa.  162; 
Durant  v.  Eaton,  98  Maaa.  460;  Loud  v.  Charleatown, 
99Maa8.  208:  Whiting  v.  Boaton,  106  Mass.  80;  Hun- 
newell  v.  Charlestowu,  Id.  860;  Dodd  v.  Hartford,  25 
Conn.  2a2:  Ritter  v.  Patch,  12  Cal.  298;  Berri  v.  Patch, 
12  Cal.  299;  Worth  v.  Fayetteville  Town  Comrs. 
Wlnat.  Eq.  70;  Greene  v.  Mumford,  6  R.  I.  472, 
78  Am.  Dec.  79;  Deane  v.  Todd,  22  Mo.  90;  Sayre  v. 
Tompkina,  28  Mo.  448;  Barrow  v.  Davla,  46  Mo.  804; 
McPike  V.  Pew,  48  Mo.  626;  Brooklyn  ▼.  Meaerole, 
20  Wend.  182:  Livingston  v.  Pippin,  81  Ala.  542;  Bal- 
timore V.  Baltimore  &  Q^io  B.  Co.  21  Md.  60;  Mooera 
V.  Smedley,  6  Johna.  Gb.  28,2  L.  ed.  48;  Suaquehanna 
Bank  V.  Broome  County  Supra.  26  N.  Y.  812;  Mo- 
hawk &  H.  R.  Co.  V.  Glute,  4  Paige.  884,  8  L.  ed.  480* 
Pacific  Mall  S.  8.  Co.  v.  Mayor,  67  How.  Pr.  611; 
Hannewlnkle  v.  Georgetowo,  82  U.  8. 15  Wall.  647, 
21 L.  ed.  231;  Dowa  v.  Chicago,  78  U.  8. 11  Wall.  106. 
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20  L.  ed.  65,— a  tax  upon  aharee  of  atock  In  a  na» 
tional  bank  assessed  too  high,  and  plaintiff  a  non- 
resident, no  apecial  ciroumatancea  being  ahown  to 
bring  the  case  within  equity  juriadictlon;  Mil- 
wai  kaa  v.  Koeffler,  116  U.  8.  219,  29  L.  ed.  612.-a 
caae  of  a  tax  upon  a  nonresident;  Baldwin  v.  Tuck- 
er, 16  Fla.  266;  Bryan  v.  Long,  14Fla.  866;  McCullom 
V.  Morriaon,  Id.  414;  Bowes  v.  Hoeg,  16  Fla.  403: 
Davidson  v.  Floyd,  Id.  667;  Dodd  v.  Hartford,  35 
Conn.  232,— a  dty  tax  for  public  expenaee;  Mobile 
V.  Baldwin,  Stone  v.  Mobile.  67  Ala.  61;  Conley  v. 
Chedic  6  Nev.  222;  Crawford  v.  Bradford,  23  Fla, 
404;  Mecbanioa  &  T.  Branch  of  State  Bank  v.  De- 
bolt,  1  Ohio  St.  601;  Chicago  &  N.  W.  R.  Co.  v.  Fort 
Howard,  21  Wia.  44,91  Am.  Dea  468:  Exchange 
Bank  of  Columbus  v.  Hines,  8  Ohio  St.  2.  86;  Lock- 
wood  V.  St.  Louis,  24  Mo.  20;  Peck  v.  School  Dist. 
No.  4  of  Beloit,  21  Wia.  621;  Lena  v.  Charlton,  23 
Wia.  480;  Milwaukee  Iron  Co.  v.  Hubbard,  9  Wis. 
60;  Quinney  V.  Stock  bridge,  83  Wia.  609;  Bcund  v. 
Wiaconain  Cent.  R.  Co.  46  Wia.  668;  Henry  v.  Greg. 
cry,  20  Mich.  68,— except  there  ia  some  peculiar 
value  which  damagea  would  not  compeneate;  White 
V.  Stender,  24  W.  Va.  616, 49  Am.  Rep.  283,— unless 
special  value  be  ahown  ahd  no  remedy  for  ade- 
quate damagea;  Clarke  V.  Ganz,21  Minn.  887,— to 
the  same  effect;  City  Nat.  Bank  of  Paducah  v.  Pa- 
ducab,  6  Cent.  L.  J.  847;  1  Thomp.  NaL  Bank  Gas. 
800. 

Although  the  above  Is  the  general  rule  with  re- 
gard to  the  restraining,  by  Injunction,  toe  collec- 
tion of  taxea  against  peiaonal  property,  yet  it 
seems  that  no  difference  between  taxea  upon  per- 
Bonal  and  real  property  ia  nude  by  the  courts  of 
Illinoia,  Indiana,  Iowa,  and  Kentucky,  relief  being 
granted  by  the  courts  In  these  states  in  both  claases 
of  casea. 

Equity  will  not  enjoin  the  collection  of  a  peraooal 
tax  or  fee  by  an  ofllcer  where  there  ia  no  ground  of 
apprehenaion  of  an  attempt  to  enforce  it  oontrary 
to  the  plalntlff*a  wilL  Crawford  y.  Bradford,  23 
Fla.  404. 

Still  relief  haa  been  granted  even  in  the  oaae  of  a 
peraonal  tax  where  a  peculiar  value  in  the  property 
has  been  shown,  such  as  damages  at  law  would  not 
compensate.  Henry  v.  Gregory. 29 Mich.  68;  Clarke 
V.  Ganz,  21  Minn.  887;  Baldwin  v.  Tucker,  16  Fla. 
268:  Bryan  v.  Long,  14  Fla.  806;  McCullom  v.  Mor- 
rison, Id.  414:  Bowes  v.  Boeg,  16  Fla.  408;  Davidson 
V.  Floyd,  Id.  607. 

EttoppeL 

Where  the  owner  of  property  haa  requested  im- 
provementa  or  acquiesced  therein,  or  had  notice 
thereof  and  raiaed  no  objection,  relief  has  been  re- 
fused. Kellogg  V.  Ely,  16  Ohio  St.  64,»where  an 
assessment  was  made  for  the  conatruotion  of  a 
ditch,  under  Statute  March  24, 1869,  the  plaintiff  be- 
ing guilty  of  lachea;  Weber  v.  San  Franciaoo,  1  OaL 
466;  Byram  v.  Detroit,  60  Mich.  66;  Mota  v.  Detroit, 
18  Mich.  496:  Lafayette  v.  Fowler,  84  Ind.  140;  Sleep- 
er V.  Bullen,  6  Kan.  800;  Duaenbury  v.  Newark,  25 
N.  J.  Eq.  286. 

When  plaintlira  lot  waa  aaaeased  with  another  not 
belonging  to  him,  even  after  the  required  notice  of 
the  completion  of  the  tax  liata  and  neglect  to  in- 
spect same  relief  waa  granted.  Crane  v.  Janeaville, 
20  Wia.  806. 

Yet  It  haa  been  held  that  preaumptive  or  actual 
knowledge  of  the  progress  of  city  improvements 
will  not  work  an  estoppel  where  the  proceedings 
authorizing  the  work  are  illegaL  Steckert  v.  Baat 
Saginaw,  22  Mich,  104. 

So  the  mere  aubmission  to  an  illegal  tax  will  not 
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that  casse.  With  the  condnsions  reached  in 
that  case  we  are  in  full  accord,  and  have  been 
unable  to  find  anything  to  shake  our  faith  in 
its  correctness.  In  addition  to  the  authorities 
there  cited,  the  following  will  be  found  to  sus- 
tain also  the  conclusions  therein  reached,  and 
In  them  will  be  found  a  discussion  of  every 


phase  of  the  propositions  contended  tor  by  the 
appellant:  &.  Louis  v.  Sternberg,  4  Mo.  App. 
458;  State  v.  Oazlay,  6  Ohio.  15;  Languille  v. 
State^  Tex.  App.  312;  Coolev.  Taxn.  pp.  576. 
577;  Weeks,  Attorneys,  2d  ed .  ^  41. 
The  decree  appealeafrom  is  afflrmed. 


work  an  estoppel  of  a  subsequent  denial,  except 
the  case  be  extreme.  Langworthy  y.  Dubuque,  18 
Iowa,86w 

Set-off, 

The  mere  fact  that  a  debt  is  due  from  the  munld- 
paltty  or  county  is  no  ground  for  a  set-off.    Finne- 


gan  y,  Femandlna,  15  fla.  879,  21  Am.  Rep.  £88; 
Scobey  v.  Decatur  County,  72  Ind.  561. 

^nd  the  fact  of  payment  of  illegal  taxes  upon 
former  occasions  makes  no  ground  for  relief,  by 
way  of  set-off.  Fremont  v.  Mariposa  &  £ar1y 
Ck)unties,  U  CaL  881;  Wayne  t«  Savannah.  56  Ga. 
448.  fi.  W. 
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Joseph  L.  SHELDON  et  al,  Plffs.  in  Err., 

V. 

Simon  PRUESSNER  et  at. 
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*!•  The  eonrtfl,  in  the  due  admlnlatra- 
tlon  of  justice,  will  not  enforce  a  con- 
tract In  violation  of  law,  or  permit  a  plaintiff  to 
recover  upon  a  transaction  against  public  policy, 
even  if  the  invalidity  of  the  contract  or  transac- 
tion be  not  specially  pleaded. 

2*  Where  a  mortcragee*  reaidtag  in  this 
state,  owns  and  has  in  his  possession  a 
note  for  $  1 ,700*  secured  by  a  mortgage  upon 
real  estate  In  this  state,  and  pretends  to  transfer, 
by  merely  indorBing  his  name  thereon,  but  with- 
out actually  delivering  the  same,  such  note  and 
mortgage  to  his  father  in  another  state,  without 
any  demand  being  made  upon  him  to  do  so,  to 
secure  $460  and  interest  for  prior  borrowed  mon* 
ey,  but  really  for  the  purpose  of  evading  the 
payment  of  taxes  Justly  due  the  state,— Held  that, 
in  an  action  brought  in  the  name  of  the  father  to 
recover  upon  the  note  and  mortgage,  the  mort- 
£ragee,  on  account  of  his  acts  In  evading  the  pay- 
ment of  taxes,  and  thereby  defrauding  the  rev- 
enues of  the  state,  cannot  have  any  recovery  in 
the  name  of  his  father  or  otherwise  on  any  part 
of  the  note  or  mortgage  belonging  to  him.  Eeid^ 
also,  that  if  the  father  did  not  have  any  knowl- 
edge of  such  alleged  transfer,  and  his  name  is 
used  to  collect  such  note  and  mortgage  without 
bis  consent,  or  if  he  merely  accepted  the  note  and 
mortgage  as  a  partioeps  eriminit,  to  defraud  the 
revenue  laws,  no  recovery  of  any  amount  thereon 
can  be  had  in  his  name. 

8.  Where  a  husband  and  wifSa  jointly 
convey  a  homestead  in  ezchang^e  for 
other  real  estate  to  be  occupied  by  them  as 
a  new  homestead,  upon  which  there  is  a  prior 
mortgage,  and  the  husband,  with  the  consent  of 
the  wife,  takes  the  conveyance  of  such  real  estate 
in  his  own  name,  and  expressly  assumes  the  pay- 
ment of  the  mortgage  thereon,  the  wife  cannot. 
In  an  action  to  foreclose  the  mortgage,  defend 
against  it  upon  the  ground  that  the  real  estate  so 

*  Headnotes  by  Honroir,  Ch.  J. 


purchased  is  a  homestead,  and  therefore  that  the 
prior  mortgage  thereon  at  the  date  of  the  ex- 
change is  null  and  void. 

4 .  Where  a  hi(gher  rate  of  interest  is  ez» 
pressly  reserved  to  be  paid  after  maturity, 
such  amount  is  recoverable,  if  not  prohibited  by 
statute.  . 

6«  Where  a  Judfl^ent  is  rendered  upon 
tiiro  different  notes,  and  for  the  foreclosure 
of  two  different  mortgages  given  to  secure  the 
same,— one  in  favor  of  the  plaintiff,  and  one  in 
favor  of  a  co-defendant,— and  the  judgment  on 
the  note  and  the  foreclosure  of  the  mortgage  in 
favor  of  the  plaintiff  are  erroneous  for  want  of 
sufficient  evidence,  it  is  error  for  the  trial  court 
to  provide  in  the  decree  that  upon  the  sale  of  the 
real  estate  all  of  the  costs  involved  in  the  case, 
including  the  costs  taxed  upon  the  erroneous 
judgment,  shall  be  first  paid  from  the  proceeds  of 
suchf 


(January  6, 1801.) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  hrought  to  foreclose  a 
mortgage.    Reversed, 

Statement  by  Horton,  Ch,  J.: 

This  action  was  brought  in  the  district 
court  of  Shawnee  county  by  Simon  Pruessner 
against  Josei^h  L.  Sheldon  et  al. ,  May  5,  1891, 
to  foreclose  a  mortgage  given  by  JToseph  L. 
Sheldon  and^wife  to  Henry  8.  Pruessner  to 
secure  the  sum  of  $1, 700  and  interest.  After* 
wards  Lewis  M.  Hotter  filed  his  answer,  set- 
ting up  and  claiming  a  mortgage  of  $1,000, 
given  by  Henry  S.  Pruessner  and  wife  as  a 
prior  lien  upon  the  lands  and  tenements  de* 
scribed  in  plaintiff's  mortgage,  being  the  N. 
W.  i  of  the  8.  W.  i  of  section  16,  township 
12,  range  16,  in  Shawnee  county.  Joseph 
L.  Sheldon  and  his  wife,  Lizzie  S.  Slieldon, 
filed  separate  answers  to  the  plaintiff's  peti- 
tion, and  also  filed  separate  replies  to  the 
answer  of  their  codefendant,  Lewis  M.  Hot- 
ter. The  case  was  tried  on  the  5th  of  Decem- 
ber, 1891,  and  judgment  rendered  for  Simon 


NOTB.— The  decision  that  a  transfer  of  a  mort- 
gBfte  to  evade  taxation  is  so  far  contrary  to  public 
policy  that  the  transferee  cannot  enforce  it  for  the 
"benefit  of  the  transferrer  seems  to  be  a  novel  one. 
The  exact  effect  of  sueh  a  transfer  on  the  rights  of 
the  parties  is  left  somewhat  indefinite.  Whether 
23L.R.A. 


the  transferee  could  enforce  the  mortgage  if  he 
chose  actively  to  assert  his  rights  for  himself,  and 
whether  on  the  other  hand  the  transferrer  could  in 
his  own  name  enforce  the  mortgage  are  important 
questions  left  open  in  this  < 


Digitized  by 


Google 


710 


Kansas  Sufbbme  Coubt. 


Jan, 


Pruessner  for  $1,700,  and  Interest  at  7  per 
cent  per  annum,  and  his  mortgage  foreclosed 
and  adjudged  to  be  a  second  lien  upon  the 
premises  described.  Judgment  was  also  ren- 
dered in  favor  of  Lewis  M.  Hotter  against 
XJcnry  S.  Pruessner  and  wife  for  the  sum  of 
$1,000  and  interest  at  13  per  cent  per  annum 
from  date  of  default,  which  sum  was  ad- 
judged to  be  a  first  lien  upon  the  same  prem- 
ises. Joseph  L.  Sheldon  and  his  wife,*  Liz- 
zie S.  Sheldon,  bring  the  case  to  this  court. 

Mr,  H.  C  Root,  for  plaintiffs  in  error: 

The  mortgage  made  by  Joseph  L.  Sheldon, 
and  wife,  Lizzie  S.  Sheldon,  was  executed  to 
Henry  S.  Pruessner  on  the  6th  day  of  June, 
1888;  at  that  time  the  title  to  the  land  was  in 
Henry  8.  Pruessner;  he  did  not  convey  the 
land  to  Joseph  L.  Sheldon  until  about  the  14th 
of  June,  1888. 

The  mortgage  of  the  Sheldons  could  not  con- 
vey any  interest  in  the  land,  because  at  this 
time  they  had  no  title  or  interest  to  mortgage. 

Fapin  v.  Goodrich,  103  111.  90:  RandaU  y. 
Lower,  98  Ind.  267 ;  Planters  Loan  <fc  Sav, 
Bank  v.  Dickinson,  88  Qtu  711;  Brewster  v. 
'Madden,  15  Kan.  249. 

Simon  Pruessner,  the  plaintiff,  did  not  own 
the  Sheldon  mortgage  for  $1,700  when  this 
suit  was  commence  and  therefore  was  not  the 
real  party  in  interest. 

There  is  simply  a  blank  indorsement  upon 
the  note  and  the  assignment  on  the  mortgage 
is  not  acknowledged. 

An  indorsement  recjuires  a  delivery  of  the 
note  by  the  Indorsee  himself  with  the  intention 
of  passing  the  property  in  the  note. 

Story,  Promissory  Notes,  p.  125;  Bainsbury 
V.  Parkinson,  20  Eog.  L.  <&  Eq.  851;  Bliss, 
Code  PI.  p.  307;  Kain  v.  Bare,  4  Ind.  App. 
440;  Dan.  Neg.  Inst.  p.  766;  Willeyy.  Catling, 
70  N.  C.  420;  Be  Witt  v.  Van  Sickle,  29 
N.  J.  Eq.  209. 

Henry  S.  Pruessner's  motive  for  the  alleged 
assignment  to  his  father  Simon  Pruessner 
is  very  bad,  and  shows  on  his  part  an  utter 
disregard  for  all  law. 

Courts  cannot  lend  their  aid  to  any  such 
purpose,  it  being  abhorrent  to  justice. 

He  who  saves  a  sum  of  money,  by  evading 
the  payment  of  a  tax  does  exactly  the  same  in- 
jury to  society  as  he  who  steals  so  much  from 
the  treasury,  and  is  therefor  guilty  of  as  great 
immorality,  or  as  great  an  act  of  dishonesty. 

1  Sharswood's  B1.  Com.  p.  58,  note. 

This  court  will  follow  the  unbroken  line  of 
authority,  and  will  maintain  the  tax  laws  of 
this  state  and  the  dignity  and  integrity  of  the 
courts  of  justice  by  dismissing  tnis  cause  at 
expense  of  the  plaintiff  and  thereby  say  to  him, 
and  Henry  S.  Pruessner,  the  real  party  in  in- 
terest, you  have  undertaken  to  defraud  the 
state  out  of  its  revenues  and  the  court  will  let 
you  fight  youi'  battles  single  handed. 

Gen.  Stat.  §  6849;  Wasltburn  College  v. 
Sftawnee  County  Comrs.  8  Ean.  844;  MitcheU 
V.  Leavenicorth  County  Comrs.  9  Kan.  349,  91 
U.  8.  206,  23  L.  ed.  302;  Hall  v.  Coppelh  74 
U.  S.  7  Wall.  558, 19  L.  ed.  248:  Blyihe  v.  IjOV- 
inggood,  24  N.  C.  20,  87  Am.  Dec.  402;  Holt 
v.  Qreen,  73  Pa.  198,  18  Am.  Rep.  787;  Huey's 
App.  1  Grant,  Cas.  51;  Craft  v.  McConoughy, 
79  111.  346,  22  Am.  Rep.  171;  BreiOer  v.  Tyr- 
22  L.  R.  A. 


reU,  15  Nev.  114;  Camdiosov.  Maffett,  2  Wash. 
C.  C.  103;  Adams  v.  Bawan,  8  Smedes  &  M. 
624;  Valentine  v.  Stewart,  15  Cal.  388;  Bank 
of  United  States  v.  Owens,  27  U.  S.  2  Pet.  527, 
7L.  ed.  508;  Perkins  v.  Dime,  10  Ohio,  437. 
86  Am.  Dec.  97;  Thalimer  v.  Brinkerhoff,  20 
Johns.  396;  Greenhood,  Pub.  Pol.  p.  53;  Roby 
V.  West,  4  N.  H.  285, 17  Am.  Dec.  428;  Bump, 
Fraud.  Conv.  p.  246;  Stalker  v.  McDonald,  6 
Hill,  98.  40  Am.  Dec.  889. 

The  $1,000  mortgage  was  acknowledged  be- 
fore L.  H.  Pounds:  said  attempted  acknowl- 
edgment was  a  nullity  and  although  said 
Hotter  mortgage  was  recorded,  it,  not  bein^ 
acknowledged,  did  not  impart  notice  to  any 
one. 

Gen.  Stat.  §1130;  Sanfordv.  Weeks,  dSKsLn. 
324;  Perkins  Y.  Matteson,  40  Ean.  165;  Ham 
mers  v.  Dole,  61  HI.  808;  Brown  v.  Moore,  »J 
Tex.  645;  Wilson  v.  Traer,  20  Iowa,  331; 
Beaman  v.  Whitney,  20  Me.  418;  Eing  v. 
Weeks,  70  N.  0.  872;  Snyder  t.  SponabU,  1 
Hill.  567. 

Any  stipulation  for  a  greater  rate  of  interest 
after  maturity  is  null  and  void,  and  to  enforce 
the  same  in  a  court  of  equity  is  inequitable 
and  unjust,  and  contrary  to  precedent  and  au- 
thority. 

2  CooleVs  B1.  Com.  bk.  8,  p.  432;  BOles  t. 
Wyse,  2  Vem.  389;  NichoUs  v.  Maynard,  3 
Atk.  520;  Seton  v.  iSlade,  7  Ves.  Jr.  273. 

An  agreement  in  advance  that  interest  shall 
draw  interest  is  not  enforcible  in  an  equitable 
action. 

Howard  v.  Farley,  19  Abb.  Pr.  128;  Toa  v. 
HiOer,  11  Paige  231,  5  L.  ed.  118;  16  Alb.  L, 
J.  p.  354;  Tan  BensehootenY,  Lawson^  6  Johns. 
Ch.  318,  3  L.  ed.  186;  Uonard  v.  YiUars,  23 
111.  880;  Levens  v.  Bnggs,  14  L.  R.  A.  188,  21 
Or.  333. 

Mr,  Bishop  Crumrine,  for  defendants  in 
error: 

A  man  is  not  bound  to  keep  his  property  in 
this  state  merely  to  pay  the  tax  upon  it. 

Qilniore  v.  Roberts,  79  Wis.  450;  7  Wait,  Act 
&Def. 

Mr.  A.  Berg^en  also  for   defendants  in 


Horton,  Oh,  J,,  delivered  the  opinion  of 

the  court : 

In  the  answer  of  Joseph  L.  Sheldon  to  the 
petition  of  Simon  Pruessner  upon  the  note 
and  mortgage  executed  by  Sheldon  and  his 
wife  to  Henry  S.  Pruessner  on  June  6,  1888, 
for  $1,700,  with  interest,  it  was  denied, 
among  other  things,  that  Simon  Pruessner 
was  the  holder  or  owner  of  the  note  and  mort- 
gage ;  and  it  was  also  denied  that  he  had  any 
interest  therein,  the  allegation  being  that  the 
alleged  transfer  to  him  was  coloraole  only, 
and  without  consideration.  It  appears  from 
the  evidence  of  Henry  S.  Pruessner  that  his 
indebtedness  to  his  father  before  the  transfer 
of  the  note  and  mortgage  was  $450.  If  he 
had  given  the  note  secured  by  the  mortgage 
to  his  father,  or  if  he  had  sold  the  note  m 
good  faith  to  his  father  for  $450  only,  or  for 
any  other  sum,  Simon  Pruessner  might  be  en- 
titled, as  the  holder  and  owner  thereof,  to 
recover  the  amount  with  interest,  and  also  to 
have  a  foreclosure  of  the  mortgage.  If  it 
were  not  for  the  general  finding  of  the  trial 
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court  in  favor  of  Simon  Pruessner,  there 
'would  be  no  trouble  whatever  in  this  case. 
Simon  Pruessner,  the  father,  lives  in  Mis- 
souri. Henry  Pruessner,  the  son,  lives  in 
Bhawnee  county,  in  this  state. 

Henry  testified,  amon/2:  other  things,  as 
f ol  1  o ws :  **  In  order  to  get  r id  of  pay  i ne  taxes 
on  the  note  and  interest  I  owed,  I  sold  the 
note  to  my  father.  In  fact,  I  have  not  got 
anything  of  the  money.  Therefore  I  sold  to 
fatiier,  being  I  owed  a  part  to  him ;  and  in 
<»se  I  want  any  more  I  will  get  it  of  him, 
because  I  am  a  poor  man,  and  I  cannot  afford 
to  pay  taxes  on  an  amount  I  have  not  j;ot, 
und  pay  interest  on  the  same  amount  at  the 
«ame  time.  Q.  How  did  you  sell  it  (the 
note)  to  him  (your  father)?  A,  I  wrote 
him.  C-  What  did  you  write  him?  A,  A 
letter.  Q.  YHiat  were  the  contents  of  the 
letter?  A,  It  was  being  I  owed  him  some 
money.  Q.  For  what?  A,  I  borrowed  it. 
Q.  When?  A,  Just  before  I  made  that  trans- 
fer. Q.  How  much  did  you  borrow?  A. 
Pour  hundred  and  fifty  dollars.  Q.  Four 
hundred  and  fifty  dollars?  A,  Yes,  sir.  Q. 
Bow  was  that  four  hundred  and  fifty  dollars 
given  to  you?  A,  By  note.  Q.  What  was 
the  date  of  the  note?  A,  I  could  not  say. 
"Was  the  note  ever  paid?  A.  No,  sir. 
What  cash  did  you  ever  eet  from  your 
father?  A,  That  much  cash.  Q.  When? 
A.  I  could  not  state  the  exact  time.  Q. 
How  did  you  eet  it?  Did  he  pay  you  cash 
in  hand?  A,  He  sent  a  part  and  paid  a  part 
in  cash.  Sent  by  money  order  and  registered 
letter.  Q.  Can  you  locate  the  year  in  which 
the  four  hundred  and  fifty  dollars  was  paid? 
A.  No,  sir.  q.  Was  it  1890?  A.  No,  sir. 
Q.  Was  it  1888?  A,  It  was  before  we  had 
«ny  transaction, — before  I  disposed  of  the 
property.  Q.  That  would  make  it  before 
1888?  A,  Yes,  sir.  0.  Before  Sheldon 
bought?  A,  Yes,  sir.  Q.  What  about  the 
balance  of  this  mortgage?  How  much  do 
you  claim  the  Sheldons  are  owing  you?  A, 
Seventeen  hundred  dollars.  Q.  What  was  to 
become  of  the  balance  of  the  seventeen  hun- 
dred dollars,  when  collected,  after  the  pay- 
ing of  the  four  hundred  and  fifty  dollars? 
A.  Father  holds  it.  Q.  For  you?  A.  Yes, 
•ir." 

The  note  and  mortgage  were  not  transferred 
«t  the  time  that  any  of  the  money  was  bor- 
rowed. No  demand  was  made  upon  Henry 
for  security  by  his  father,  or  for  any  transfer 
of  the  note  or  mortgage.  They  bear  the  blank 
indorsement  of  Henry,  but  it  does  not  appear 
that  they  were  delivered  personally  to  Simon 
Pruessner,  or  that  be  employed  the  attorney 
to  commence  this  action.  It  does  appear  that 
one  of  his  brothers  supports  him ;  that  Henry 
employed  the  attorney ;  and  that  the  note 
and  mortgage  have  been  either  in  his  posses- 
sion or  the  possession  of  the  attorney  all  the 
time.  Henry  was  present  at  the  trial,  and 
seems  to  have  been  very  much  interested. 
Simon  Pruessner  was  not  present  at  the  trial ; 
neither  was  his  deposition  read.  Construing 
Jill  of  the  evidence  as  favorably  as  possible 
for  Simon  Pruessner,  it  appears  that  the  note 
was  merely  transferred  by  Henry  to  evade 
the  payment  of  taxes  justly  due  in  this  state, 
«nd  thereby  to  defraud  the  revenues  of  the 
23  L.  H.  A. 


state.  His  claim  that  he  wanted  to  secure 
$450  of  borrowed  money  due  his  father  seems 
rather  a  mere  incident  of  the  transfer, -^the 
excuse,  but  not  the  controlling  motive.  The 
uncontradicted  evidence  is  that  the  transfer 
of  the  note  and  mortgage  was  made  **  to  get 
rid  of  paying^  taxes.*' 

We  could  fairly  sustain  the  general  finding 
of  the  trial  court  upon  the  Pruessner  mort- 
gage if  Henry  had  not  testified  that  the  trans- 
fer was  made  **to  get  rid  of  paying  taxes," 
and  because  *^  he  was  a  poor  man,  and  could 
not  afford  to  pay  taxes.  **  This  evidence  does 
not  seem  to  us  to  have  been  fully  considered 
by  the  trial  court.  Perhaps  it  was  not  con- 
sidered because  the  illegality  of  the  transfer 
was  not  specially  pleaded  m  either  of  the 
answers;  but  this  was  not  necessary.  The 
courts,  in  the  due  administration  of  justice, 
will  not  enforce  a  contract  in  violation  of 
law,  or  permit  a  plaintiff  to  recover  upon  a 
transaction  against  public  policy,  even  if  the 
invalidity  of  the  contract  or  transaction  be 
not  specially  pleaded.  Oscanyan  v.  Win- 
e?ie»ter  Repeating  Arms  Go.  103  U.  S.  261,  26 
L.  ed.  639,  and  cases  cited. 

Henry  had  no  hesitation  in  stating  the  il- 
legal purpose  for  which  he,  in  part,  trans- 
ferred the  note  and  mortgage,  and  cannot 
complain  if  this  court  gives  it  full  effect. 
Notes  and  mortgages  are  subject  to  taxation 
in  this  state.  Gen.  Stat.  1889,  pars.  6846, 
6847,  6849;  KansM  Mut.  L.  Amo.  v.  HiU,  51 
Kan.  686. 

Cooley,  in  his  work  on  Taxation,  says: 
"There  is  not  only  a  necessity  for  taxation, 
but  it  is  eminently  just  and  equitable  that 
it  should  be  as  nearly  equal  as  possible. 
Hence  it  is  the  policy  of  the  law  to  recjuire 
all  property,  except  such  as  is  specially 
exempted,  to  bear  its  proportion  of  the  pub- 
lic burdens. "  **  He  who  saves  a  sum  of  money 
by  evading  the  payment  of  a  tax  does  exactly 
the  same  injury  to  society  as  he  who  steals 
so  much  from  Ihe  treasury,  and  is  therefore 
guilty  of  as  great  immorality,  or  as  great  an 
act  of  dishonesty."  1  Sharswood,  Bl.  Com. 
p.  68,  710^;  Afissouri,  B.  Ft,  8,  <S:  Q.  B,  Co, 
v.  Mort-is,  7  Kan.  210. 

Whatever  tends  to  interfere  with  the  bene- 
ficial operation  of  the  statute  is  unlawful,  as 
against  the  policy  of  the  law.  Whatever 
tends  to  obstruct  duty  by  defeating  the  letter 
or  spirit  of  the  law  is  also  unlawful ;  and 
the  courts  will  not  enforce  any  agreement  or 
contract  for  the  benefit  of  one  through  whose 
direction  or  assistance  the  law  is  violated,  or 
public  policy  contravened.  The  law  at- 
tempts to  close  the  doors  to  temptations  by 
refusing  such  parties  recognition  in  the 
courts.     87  Cent.  L.  J.  813. 

''No  court  will  lend  its  aid  to  a  man  who 
founds  his  cause  of  action  upon  an  immoral 
or  illegal  act.  If,  from  the  plaintiff's  own 
stAting  or  otherwise,  the  cause  of  action  ap- 
pears to  rise  ex  turpi  causa,  or  the  transgres- 
sion of  a  positive  law  of  this  country,  there 
the  court  says  he  has  no  right  to  be  assisted. 
It  is  upon  that  ground  the  court  goes;  not 
for  the  sake  of  the  defendant,  but  because  it 
will  not  lend  its  aid  to  such  a  plaintiff." 
VcUentiTie  v.  Stewart,  15  Cal.  389;  Wilcox  v. 
Ellis,  14  Kan.  588,  19  Am.  Rep.  107 ;  Qaston 
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▼.  Drakg,   14  Ney.  176,  88  Am.  Rep.  548; 
Drexler  v.  TyrreU,  16  Nev.  114. 

If  Simon  Pruessner  is  a  bona  fide  owner 
and  holder  of  the  note  for  $460  and  interest, 
we  think  he  may  be  permitted  to  recover  that 
amount,  and  have  his  foreclosure;  but,  if 
Henry  transferred  the  note  and  mortgage  to 
evade  the  paying  of  taxes  on  his  interest 
therein,  he  cannot  be  permitted,  through 
Simon  Pruessner,  to  recover  any  part  of  the 
note  and  mortgage  for  his  own  benefit.  As 
before  stated.  If  the  note  and  mortgage  had 
been  transferred  in  good  faith  as  a  gift,  sale, 
or  as  collateral  security,  without  any  wrong- 
ful intent  or  purpose  on  the  part  of  Henry  to 
defraud  the  revenue  laws  of  the  state,  the 
whofe  amount  thereof  might  be  recovered  by 
an^  owner  or  holder  of  the  same.  But  the 
evidence  of  Henry,  as  appearing  in  the  rec- 
ord, unexplained,  prevents,  in  this  case,  the 
rendition  of  the  ludgment  upon  the  note  and 
mortgage  taken  bv  him  from  the  She! dons, 
and  now  attempted  to  be  enforced  in  the  name 
of  his  father. 

The  claim  that  Joseph  L.  Sheldon  did  not 
own  the  mortgaged  property  on  the  6th  day 
of  June,  1888,  at  the  time  of  the  execution  of 
the  note  and  mortgage,  and  therefore  that 
there  was  no  consideration  given  for  the 
$1,700  note,  is  not  tenable.  Henry  S.  Pru- 
essner. and  Joseph  and  Lizzie  S.  Sheldon 
exchanged  places;  the  Sheldons  conveying 
bv  joint  deed  their  homestead  in  the  city  of 
Topeka  to  Henry  S.  Pruessner  for  tlie  40  acres 
of  land  described  in  the  petition,  and  giving 
the  $1,700  note,  secured  by  the  mortgage. 
Henry  8.  Pruessner  may  not  have  actually 
delivered  the  deed  to  the  land  to  Joseph 
Sheldon  until  a  day  or  two  after  the  mort- 
gage to  him,  but  at  the  time  of  the  execution 
of  the  note  and  mortgage  the  negotiations 
for  the  exchange  were  completed.  The  deed 
to  Joseph  L.  Sheldon  is  dated  the  5th  day  of 
June,  1888,  and  was  acknowledged  on  the  8th 
day  of  June,  1888.  The  mortgage  is  dated 
the  6th  of  June,  1888.  It  was  acknowledged 
on  the  11th  day  of  June,  1888,  and  recorded 
on  the  14th  day  of  June,  1888.  Therefore 
we  suppose  all  of  the  papers  were  exchanged 
about  the  same  time ;  that  all  the  conveyances 
were  a  part  of  the  same  transaction.  The 
note  and  mortgage  were  really  a  part  of  the 
purchase  money,  and  the  mortgage  operates 
at  least  upon  the  estate  acquired  from  Henry, 
the  mortgagee.  The  only  estate  attempted 
to  be  foreclosed  is  that  obtained  from  Henry 
S.  Pruessner,  and  it  is  not  contended  that  the 
Sheldons  succeeded  to  any  after-acquired  title 
from  any  one  except  from  Pruessner. 

Another  contention  in  the  case  is  that  the 
Hotter  mortgage  of  $1,000  was  not  entitled 
to  be  recorded,  because  it  was  acknowledged 
before  an  interested  party,  and  therefore  that 
Mrs.  Sheldon  had  no  constructive  or  valid 
notice  thereof.  The  note  held  by  Motter  was 
originally  given  to  J.  N.  Strickler,  cashier,  j 
by  Henry  S.  Pruessner  and  wife,  and  the 
22L.KA. 


mortgage  was  taken  to  J.  N.  Strickler,  at 
cashier.  The  acknowledgment  was  taken  be- 
fore L.  H.  Pounds,  notary  public.  There  is 
nothing  upon  the  face  of  the  mortgage  tend- 
ing to  show  that  Pounds  was  an  interested 
party.  It  appears  from  the  evidence,  out- 
side of  the  mortgage,  that  J.  N.  Strickler 
was  the  cashier  of  the  Investment  Banking 
Company  at  Topeka,  and  that  T.  L.  Pounds 
was  the  vice-president  of  that  company ;  not 
L.  H.  Pounds,  the  person  taking  the  acknowl- 
edgment. There  is  no  evidence  in  the  record 
that  L.  H.  Pounds,  the  notary  public,  is  or 
was  interested  in  the  Investment  Banking 
Company.  When  the  deed  of  the  mortgaged 
premises  was  executed  by  Henry  S.  Pruessner 
and  wife  to  Joseph  L.  Sheldon,  the  latter  ac- 
cepted the  same  upon  the  expressed  condition 
that  he  assumed  the  payment  of  the  Motter 
mortgage ;  therefore  he  not  onl  v  had  personal 
knowleage  of  the  mortgage,  but  agreed  t» 
pay  the  same  to  obtain  the  conveyance  of  the 
property.  The  amount  of  the  prior  mortgage 
was  in  the  nature  of  purchase  money.  'So 
property  is  exempt  from  the  payment  of  ob- 
ligations contracted  for  the  purchase  thereof* 
Further  than  this,  it  appears  from  the  evi- 
dence that  Joseph  L.  Sheldon  was  absent  on 
business  during  a  part  of  the  negotiations 
for  the  exchange  of  properties,  and  that  his 
wife,  Mrs.  Sheldon,  had  very  much  to  do 
with  the  exchange.  It  is  probable  that  she 
had  actual  notice  of  the  Motter  mortgage,  or 
rather  of  the  prior  incumbrance  on  the  prem- 
ises received  in  exchange  for  her  homestead. 
The  note  held  by  Motter  was  dated  February 
1,  1888,  and  matured  in  three  years  there- 
after. The  rate  of  interest  per  annum  speci- 
fied in  the  note  was  8  per  cent  until  maturity 
and  12  per  cent  after  maturity.  Where  there 
is  an  express  stipulation  that  a  certain  rate 
of  interest  shall  run  after  maturity,  interest 
at  that  rate  is  recoverable.  11  Am.  &  £ng. 
Eucyclop.  Law,  pp.  416,  417,  and  cases  cited 
in  note:  8  Banaolph,  Com.  Paper,  p.  833. 
^  1718,  and  cases  cited ;  Ansel  t.  OUm,  d» 
Kan.  767. 

The  judgment  of  the  trial  court  as  rendered 
and  entered  of  record  is  erroneous  as  a  whole, 
because  the  judgment  includes  not  only  the 
amount  of  the  note  and  mortgage  given  by 
the  Sheldons  to  Henry  S.  Pruessner,  but  also 
provides  that  all  of  the  costs,  including  the 
costs  in  the  litigation  over  the  Pruessner 
note  and  mortgage,  as  well  as  the  Motter 
mortgage,  are  to  be  first  paid  from  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises. 
The  order  of  sale  also  contains  this  erroneous 
feature.  As  the  costs  were  improperly  ad- 
judged against  the  Sheldons  upon  the  Pru- 
essner note  and  mortgage,  those  costs  ought 
not  to  have  been  included  in  the  judgment 
or  the  order  of  sale.  Under  these  circum- 
stances, tJis  judgment  will  be  tet  ande,  and  the 
cause  remanded  for  further  proceedings. 

All  the  Justices  concur. 
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V, 

City  of  PORTLAND,  Substituted,  etc.,  AppU 

L  The  oourto  may  enjoin  the  eolleotion 
of  an  asaeflsment  of  abutting^  owners 

for  the  coiiatruction  of  elevated  roadways  vhloh 
will  not  at  all  benefit  the  property  aneBsed  as 
there  is  no  f oandatlon  for  the  exercise  of  disore- 
tion  of  the  assesBinff  olfioers. 
8.  The  enlbrcement  of  an  ajwenment 
for  loeal  improvements  upon  property 
not  at  all  benefited  thereby  la  the  taking  of  prop- 
erty without  due  process  of  law. 

aanuaryl5,180L) 

APPEAL  b^  defendants  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiffs  in  a  suit  brought  to  en- 
join defendants  from  collecting  an  assessment 
upon  complainants'  property  to  pay  for  the 
construction  of  certain  elevated  roadways. 
Afk^med. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  J.  V.  Beach  and  McGinn, 
Sears  ft  3imon«  for  appellants : 

The  referee  having  found  all  the  issues  in 
favor  of  defendants,  except  upon  the  question 
of  benefits  and  upon  the  sufficiency  of  the 
notice  of  intention  to  improve,  and  plaintiffs 
having  moved  to  confirm  said  report  without 
objecimg  to  any  of  said  flndiogs,  they  are  pre- 
cluded from  raising  any  points  in  this  court, 
except  upon  the  question  of  benefits  and  the 
sufficiency  of  the  notice. 

State  V.  Grover,  10  Or.  66. 

The  legislature  has  prescribed  what  Is  known 
fls  the  frontage  rule  in  making  assessments  to 
pay  for  the  improvement  of  streets,  granting 
to  the  council  however  the  right  to  reduce  the 
assessment  if  it  determines  that  the  abutting 
property  would  not  be  benefited  in  the  full 
cost  of  making  such  improvement;  the  coun- 
cil not  only  did  not  determine  that  the  abutting 
property  would  not  be  benefited  in  an  amount 
equal  to  the  cost  of  the  improvement  in  front 
of  it,  but  expressly  determined  and  enacted  in 
the  ordinances  providing  for  these  improve- 
ments, which  are  in  evidence  in  this  case,  that 
said  property  would  be  benefited  in  the  full 
cost  of  making  the  improvement  in  front  of  it, 
80  that  both  the  legislature  and  the  common 
council  have  passed  upon  the  Question,  and 
their  decision  in  the  matter  is  conclusive,  unless 
the  physical  condition  of  the  property  is  such 
as  to  render  it  impossible  for  it  to  derive  benefit 
from  the  improvement. 

PmOten  v.  Portland,  1  L.  R  A.  678.  16  Or. 
458;  Cooley,  Taxn.  661  et  seg,;  Am.  <&  Eng. 
Encyclop.  Law,  p.  801,  and  cases  there  cited. 

The  finding  of  the  referee  on  this  point  is  to 
the  effect  that  the  improvement  is  of  no  benefit 
to  the  property  as  long  as  it  is  used  for  the 
purpose  for  which  it  was  purchased,  viz.:  mak- 


ing up  trainst  switchine  and  the  like;  but  can 
an  abutting  owner  relieve  himself  from  an 
assessment  of  this  kind  by  testifying  that  he 
purchased  the  property  for  a  particular  use, 
and  that  the  improvement  is  no  advantage  to 
him  or  to  the  property  so  long  as  he  makes 
such  use  of  the  property?  A  statement  of 
such  a  proposition  of  law  is  enough  to  refute 

See  Cooley,  Taxn,  pp.  668,  664;  Elliott, 
Roads  and  Streets,  pp.  408-441. 

The  referee  has  found  that  these  streets  do 
not  extend  any  farther  west  than  Water  street, 
the  land  west  of  these  points  being  tide  or 
overflowed  lands. 

If  there  are  no  streets  there,  no  property  can 
be  assessed  for  the  improvement;  but  what 
right  have  plaintiffs  to  complain? 

If  complaioants  owned  the  adjoining  prop- 
erty they  could  not  prevail  in  this  suit  upon 
the  ground  that  there  was  no  street  laid  out 
there,  without  tendering  the  amount  of  the 
assessment  upon  the  remaining  portion  of  their 
property. 

Mills  V.  Charleton,  29  Wis.  418,  0  Am.  Kep. 
678;  EhaM  v.  SJiarp,  29  Wis.  564;  FkanmdlU 
V.  Pfisterer,  84  Ind.  86,  7  Am.  Rep.  214; 
Meggett  v.  Eav  Claire,  81  Wis.  826;  Barker  v. 
Omaha,  16  Neb.  269;  Cook  v.  Badne,  49  Wis. 
244. 

Mr,  A«  JSL  Tanner*  for  respondents: 

The  power  conferred  upon  municipal  cor- 
porations to  improve  streets  and  assess  the  cost 
thereof  upon  adjacent  property  is  a  special  and 
limited  x>ower,  and  can  only  be  exercised  by  a 
strict  observance  of  every  requirement  of  the 
act  conferring  it. 

Hawthorne  v.  East  Portland,  18  Or.  271; 
Northern  Pacific  Terminal  Co.  v.  Portland,  14 
Or.  27;  Strode  v.  Washer,  17  Or.  68;  Van  Sant 
V.  Pfyrtland,  6  Or.  895. 

The  notices  of  the  intention  of  the  common 
council  of  the  city  of  East  Portland  to  make 
these  improvements  are  void,  for  the  reason 
that  they  do  not  describe  with  the  requisite 
certainty  the  streets  or  part  thereof  to  be  im- 
proved. 

Hawthorne  v.  E!ast  Portland,  supra;  Welty, 
Assessments,  g  288;  Foss  v.  Chicago,  66  111. 
354. 

Under  the  provisions  of  the  charter  of  the 
city  of  East  Portland,  property  is  only  liable 
for  the  cost  of  the  improvement,  or  any  part 
thereof,  when  it  is  benefited  by  such  improve- 
ment, to  the  extent  of  such  assessment. 

Sess.  Laws  1885,  art  6,  g§  5,  18,  pp.  816, 
820. 

The  benefits  to  be  conferred  must  be  special 
benefits  and  advantages  to  the  property  in  ad- 
dition to  those  received  by  the  community  at 
larce. 

Chamberlain  v.  Cleveland,  84  Ohio  St.  551; 
StaU  V.  Elizabeth,  87  N.  J.  L.  880;  Hammett  v. 
Philadelphia,  65  Pa.  146,  8  Am.  Rep.  615; 
Poulsen  V.  Portland,  1  L.  R.  A.  678,  16  Or. 
450;  Nichols  v.  Bridgeport,  28  Conn.  189.  60 
Am.  Dec.  686;  State  v.  Jersey  dtp,  86  N.  J.  L. 


Note.— The  above  deolslon  Is  in  accord  with  the  I 
very  irreat  weight  of  authority  in  holdlnir  that 
special  benefits  are  necessary  to  sustain  special  I 
22L.R.A. 

See  also  34  L.  R.  A.  725. 


assessments  for  public  improvements.  See  note  to 
Re  Bonds  of  the  Madera  Irrigation  DisL  (Col.)  11 
L.H.A.766b 


Digitized  by  V^OOQ  IC 


714 


Oregon  Sufsbmb  Coubt. 


jAN.y 


56;  2^ew  York  d  N,  H.  B.  Co.  v.  New  Uaven, 
42  Conn.  279,  19  Am.  Rep.  534;  Pniladelphia 
V.  PhUaddphia,  W.  &  B,  R,  Co.  33  Pa.  41; 
Bridgeport  v.  New  York  <fc  N.  H.  B.  Co.  86 
Conn.  255,  4  Am.  Rep.  68;  Dill.  Man.  Corp. 
§  761;  St  Louis  v.  Allen,  58  Mo.  44. 

Where  property  is  shown  to  be  so  situated 
with  reference  to  the  improvement  that  there 
cannot  possibly  be  any  actual  or  present  bene- 
fit thereto,  the  finding  and  declaration  of  the 
council  that  the  property  is  benefited  is  a  legal 
fraud  upon  the  property  owner,  which  courts 
of  equity  will  set  aside  as  oppressive  and  in 
violation  of  the  constitutional  rights  of  such 
owner. 

PauUen  v.  Portland  and  Chamberlain  v. 
Cleveland t  mpra;  Tide  Water  Co,  v.  Co8tei\  18 
N.  J.  Eq.  518,  90  Am,  Dec.  684;  ife  Canal 
Street,  11  Wend.  154;  StaU  v.  Jersey  City,  su- 
pra; Cooley,  Taxn.  pp.  619,  641,  661,662; 
Soady  v.  Wilson,  8  Ad.  &  El.  248;  Hanscom  v. 
Onuma,  11  Neb.  87;  Brown  v.  Denver,  8  Colo. 
169;  Johnson  v.  Milwaukee,  40  Wis.  815;  Craw- 
ford V.  People,  82  HI.  557;  Creighton  v.  Man- 
son,  27  Cal.  614-625;  Zoeller  v.  Kellogg,  4  Mo. 
App.  168;  People  v.  Brooklyn,  23  Barb.  166;  Be 
New  York  Prot  Episcopal  Pub.  ScJiool,  75  N. 
Y.  324;  Allen  v.  Vrew,  44  Vt.  174;  Louisville 
V.  Louisville  Boll  Mill  Co.  8  Bush,  416,  96 
Am.  Dec.  248;  Elliott,  Roads  &  Streets,  p.  410; 
Mulligan  v.  Smith,  59  Cal.  206;  Junction  B. 
Co.  V.  Pliiladelphia,  88  Pa.  424;  New  York  A 
H.  B,  Co.  V.  Morrisania  Trustees,  7  Hun,  652. 

Property  acquired  under  legislative  author- 
ity and  held  for  railroad  purposes  exclusively, 
including  roadbed,  right  of  way,  depots  and 
station  grounds,  are  held  for  public  use,  and 
are  treated  by  the  law  on  grounds  of  public 
policy  as  an  entire  thing,  not  legally  subject 
to  coercive  severance  or  dislocation,  except  by 
some  act  of  the  legislature  expressly  authoriz- 
ing it.  Hence,  such  property  is  not  subject  to 
assessment  for  local  improvements  resulting  in 
a  specific  lien  upon  specific  parts  or  portions 
of  such  property,  and  the  consequent  sale 
thereof  in  the  same  manner  as  upon  execution, 
as  provided  by  the  city  charter  of  East  Port- 
land, unless  expressly  authorized  by  legislative 
enactment. 

Applegate  y.  Ernst,  8  Bush,  648,  96  Am. 
Dec.  272;  Oraham  v.  Mount  Sterling  Coal  Boad 
Co.  14  Bush.  425,  29  Am.  Rep.  412;  Knapp  v. 
St.  Louts,  K.  G.  <&  N.  B.  Co.  74  Mo.  374; 
Junction  B.  Co.  v.  Philadelphia  and  New  York 
dt  N.  E.  B.  Co.  V.  New  Haven,  and  New 
York  db  E.  B.  Go.  y.  Morrisania  Trustees,  su- 
pra; Philadelphia  v.  Philadelphia,  W.  dt  B.  B. 
Co.  38  Pa.  41;  Abercrombie  y.  Ely,  60  Mo.  23; 
Dunn  V.  North  Missouri  B.  Co.  24  Mo.  493; 
Portland  Lumbering  <fc  Mfg.  Co.  v.  Sc/iool  Diet. 
No.  1,  18  Or.  288;  Leonard  v.  Brooklyn,  71  N. 
Y.  498,  27  Am.  Rep.  80;  Phillips.  Mechanics' 
Liens,  §5 180;  Parke  County  Comrs.  v.  0^ Conner, 
86  Ind.  536;  State  v.  Jersey  City,  86  N.  J.  L. 
66;  Foster  v.  Fowler,  60  Pa.  27;  Wilkinson  v. 
Hoffman,  61  Wis.  687;  Girard  Point  Storage 
Co.  y.  Souihwark  Foundry  Co.  105  Pa.  248; 
Tylee  Tap.  B.  Co.  y.  Driscol,  52  Tex.  18;  Mc- 
PheeUrs  v.  Merrimac  Bridge  Co.  28  Mo.  465; 
Schulenburg  v.  Memphis,  C.  db  N.  W.  B.  Co.  67 
Mo.  442;  Skrainka  y.  Bohan,  18  Mo.  App.  340; 
Dano  V.  Mississippi,  0.  db  B.  B.  B.  Co.  27  Ark. 
564;  Cox  V.  Western  Pae.  B.  Co.  44  Cal.  18; 
22L.  RA. 


Buncombe  County  Comrs.  v.  Tommey,  115  U. 
8.  122,  29  L.  ed.  305;  2  Jones,  Liens,  §§  1618, 
1619. 

Assessments  made  upon  the  property  of  the 
plaintiffs  as  to  the  benefits  received,  without 
notice  and  an  opportunity  to  be  heard  upon 
that  question,  if  deemed  final  and  conclusive, 
would  be  unconstitutional  as  depriving  them 
of  property  "without  due  process  of  law." 

State  V.  Paterson,  41  N.  J.  L.  88;  Mulligan 
v.  Smith,  59  Cal.  206;  Weimer  v.  Bunbury,  30 
Mich.  201;  Thomas  v.  Gain,  85  Mich.  154,  24 
Am.  Rep.  585:  Stuart  v.  Palmer,  74  N.  Y.  183, 
80  Am.  Rep.  289;  Cooley,  Taxn.  p.  266;  San 
Mateo  County  v.  Southern  Pac.  B.  Co.  13  Fed. 
Rep.  145;  Seifert  v.  Brooks,  94:  Wis.  443;  iMng- 
ford  V.  Bamsey  County  Comrs.  16  Minn.  375. 

But  if  the  matter  of  assessments  of  benefits 
Is  left  subject  to  review  bv  the  courts,  and  the 
decision  of  the  council  is  not  deemed  to  be 
final  and  conclusive,  then  it  Is  submitted  that 
the  property  owner  is  not  denied  the  right  to 
be  heard  in  reference  to  the  assessment  of  such 
benefits,  and  the  constitutional  guarantee  re- 
ferred to  is  not  violated. 

Davidson  v.  New  Orleans,  96  U.  S.  104,  24 
L.  ed.  619;  Hagar  v.  Beclamation  District  No, 
108,  111  U.  B.  701.  28  L.  ed.  569;  Scott  y. 
Toledo,  1  L.  R.  A.  688,  86  Fed.  Rep.  885;  GO- 
more  v.  Eentig,  88  Kan.  156;  Cooley,  Taxn. 
2d  ed.  p.  686;  Wilson  v.  Salem  (Or.)  Sept.  12, 
1893;  Paulsen,  y.  Portland,  149  U.  9.  80, 87  L. 
ed.  637. 

The  elevated  roadways  in  question  were  ex- 
tended from  one  hundred  and  fifty  to  two  hun- 
dred feet  west  of  the  west  end  of  the  streets, 
and  Jutting  out  for  a  considerable  distance  into 
the  Willamette  river,  which  was  unauthorized, 
and  renders  the  whole  proceeding  void. 

Dyer  v.  Chase,  52  Cal.  441;  Welty,  Assess- 
ments,  §  286;  Western  Pennsylvania  B.  Co.  y. 
AUtgheny,  92  Pa.  100. 

Moore*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  originally  brought  against 
the  city  of  East  Portland,  its  officers  and  em- 
ployes, to  restrain  it  and  them  from  building 
elevated  roadways  on  G  and  H  streets,  adjoin- 
ing plaintiffs'  property,  and  to  enjoin  the 
collection  of  the  assessment  therefor.  A 
temporary  injunction  was  granted,  restrain- 
ing the  construction  of  the  roadways  and  the 
collection  of  the  assessment,  which  was  sub- 
sequently modified  by  permitting  the  defend- 
ants to  build  the  roadways  upon  giving  a 
sufficient  bond  conditioned  that  said  struct- 
ures would  be  removed  if  it  should  be  de- 
creed that  they  were  improperly  built,  or 
that  the  proceedings  of  the  city  council  were 
insufficient  to  authorize  their  construction. 
After  the  consolidation  of  East  Portland  and 
Portland,  the  latter  city  was,  by  order  of  the 
court,  substituted  for  the  other  defendants* 
The  plaintiffs  protested  against  the  improve- 
ments when  they  were  contemplated  by  the 
council,  and,  as  soon  as  they  were  com- 
menced, began  this  suit ;  but  the  defendants 
gave  the  required  bond,  and  proceeded  with 
the  work .  The  compl ai nt  sets  out  the  al  1  eged 
errors  of  the  city  council  which  it  is  claimed 
rendered  its  proceedings  void,  and,  the  de- 
fendants having  deemed  all  Its  material  alle- 
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nations,  the  cause  was  referred  to  H.  H. 
Northup,  Esq.,  to  take  the  testimony,  and 
report  his  finainsrs  of  fact  and  conclusions  of 
law  thereon.  The  referee,  after  taking  the 
testimony,  made,  among  others,  the  follow- 
ing flndine  of  fact ;  "  (2)  The  said  improve- 
ments of  G  and  H  streets  are  of  no  benefit  to 
the  property  of  the  plaintiffs,  described  in 
finding  of  fact  No.  6,  in  its  present  condi- 
tion, nor  are -said  improvements  of  any  bene- 
fit to  said  property  when  used  for  the  pur- 
poses for  which  it  was  purchased  and 
intended,  to  wit,  yard  and  depot  purposes." 
The  court,  at  the  trial,  approved  said  find- 
ing, and  rendered  a  decree  perpetually  en- 
joining the  collection  of  the  assessment, 
from  which  the  defendants  appeal,  and  now 
contend  that  the  assessment  of  benefits  was  a 
matter  within  the  discretion  of  the  city  coun- 
cil, which  the  courts  cannot  review. 

The  streets  of  a  city  having  been  dedicated 
by  the  proprietor  to  the  public,  the  state,  by 
its  legislative  assembly,  may  determine  the 
necessity  for,  and  character  of,  any  improve- 
ment thereto,  and  what  property  will  be 
benefited  thereby;  and  whatever  power  the 
legislature  possesses  over  the  streeus  of  a  city 
it  may  delegate  to  its  corporate  authorities, 
to  be  exercised  in  the  mode,  and  to  the  ex- 
tent, prescribed  in  the  act  conferring  such 
power.  This  delegation  of  power  invests  the 
municipal  corporation  with  all  the  discretion 
the  legislature  possessed,  and  hence  it  follows 
that  the  common  council,  as  agent  of  the  cor- 
poration, is  clothed  with  exclusive  discretion 
in  determining  the  necessity  for  and  char- 
acter of  all  street  improvements,  what  prop- 
erty will  be  benefited  thereby,  and  the  amount 
of  benefits  conferred.  These  are  questions  of 
policy  with  which  the  legislature  and  its 
creature,  the  municipal  corporation,  deal, 
and  the  courts  have  no  right  to  interfere  ex- 
cept in  case  of  fraud  or  oppression,  or  some 
wrong  constituting  a  plain  abuse  of  such 
discretion.  Elliott,  Roads  &  Streets,  875; 
Cooley,  Taxn.  661. 

It  is  impossible  for  a  council  to  fix  with 
mathematical  accuracy  the  amount  of  benefits 
that  will  inure  to  property  in  consequence  of 
a  local  improvement,  but  if  it  appear  that  it 
has  exercised  an  honest  discretion  in  deter- 
mining this  question  of  policy,  however 
much  it  may  have  erred  in  judgment,  the 
remedy  is  at  the  polls  in  choosing  a  new 
council,  and  not  by  reviewing  its  proceedings 
in  the  courts.  If  the  courts  were  invested 
with  authority  to  review  these  questions  of 
policy,  but  few  assessments  could  ever  be 
collected  without  an  action,  and  the  adjudica- 
tion of  purely  legislative  questions  would  be 
substituted  for  the  discretion  of  a  city  coun- 
cil. The  only  recognized  exceptions  to  this 
rule  are  to  be  found  in  those  cases  in  which, 
under  pretense  of  apportionment,  a  work  of 
general  benefit  has  been  treated  as  one  of 
merely  local  consequence,  and  the  cost  im- 
posed on  some  local  community  in  disregard 
of  the  general  rules  which  control  legislation 
in  matters  of  taxation.     Cooley,  Taxn.  405. 

The  presumption  is  that  the  council  has 
done  its  duty ;  but  this  presumption  may  be 
overcome  by  facts  showing  that  the  rule  pre- 
scribed for  the  apportionment  or  the 
22  L.  R.  A. 


mcnt  made  under  it  is  so  grossly  and  pal- 
pably unjust  and  oppressive  as  to  give 
demonstration  that  the  proper  authority  had 
never  determined  the  case  on  the  principle  of 
Uxation.  Cooley,  Taxn.  662 ;  Elliott,  Roads 
&  Streets,  410. 

Section  6,  article  6,  of  the  charter  of  East 
Portland  (Sess.  Laws  1885,  p.  816),  under 
which  the  assessment  was  made,  provides 
that  *'the  council  may  proceed  to  ascertain 
and  determine  the  probable  cost  of  making 
such  improvement,  and  assess  upon  each  lot 
or  part  thereof  liable  therefor  its  proportion- 
ate share  of  such  cost,  and  if  the  council 
shall  adjudge  that  any  such  lot  or  part  of  lot 
would  not  be  benefited  by  the  improvement 
in  the  full  sum  of  the  cost  of  making  the 
same  upon  the  half  of  the  street  abutting 
upon  such  lot  or  part  of  lot,  the  council 
shall  assess  upon  such  lot  or  part  of  lot,  as 
its  proportionate  share  thereof,  such  sum  only 
as  It  shall  find  the  lot  to  be  benefited  by  such 
improvement."  And  section  18  of  the  same 
article  provides  that  "each  lot  or  part  there- 
of, within  the  limits  of  a  proposed  street  im- 
provement, shall  be  liable  for  the  full  cost 
of  making  the  same  upon  the  half  of  the 
street  in  front  of  and  abutting  upon  it,  and 
also  a  proportionate  share  of  the  cost  of  im- 
proving the  intersection  of  two  of  the  streets 
bounding  the  block  in  which  said  lot  or  part 
thereof  is  situated,  unless  the  council  shall 
have  determined  that  such  lot  or  part  thereof 
will  not  be  benefited  by  such  improvement 
in  the  full  sum  of  such  cost,  in  which  case 
such  lot  or  part  thereof  shall  be  liable  for  so 
much  of  said  cost  only  as  the  council  shall 
have  found  the  same  to  be  benefited  thereby ; 
and  the  further  cost  of  making  said  improve- 
ment in  excess  of  the  benefits  so  found  shall 
be  paid  from  the  general  fund  of  the  city. " 

These  sections  of  the  charter  clearly  pro- 
vide that  the  measure  of  the  assessment  is 
limited  to  the  amount  of  benefits  derived, 
and  invest  the  council  with  a  discretion  in 
determining  that  amount;  and,  so  long  as 
this  discretion  is  not  abused,  the  courts  are 
powerless  to  review  its  action  in  a  collateral 
proceeding.  Thayer,  «/.,  in  speaking  of  the 
discretion  of  a  common  council  in  assessing 
benefits,  said:  **It  exercises  such  authority 
as  agent  of  the  state,  and  for  the  public 
good;  and,  so  long  as  it  keeps  within  the 
scope  of  its  power,  the  courts  have  no  con- 
trol over  it,  nor  jurisdiction  in  a  collateral 
proceeding  to  question  its  acts.  If  it  were 
to  assess  pioperty  for  the  cost  of  constructing 
a  sewer,  so  laid  as  to  render  it  physically  im- 
possible to  benefit  the  property,  as  in  the  case 
of  Hanseom  v.  Omaha,  11  Neb.  87,  it  would 
exceed  its  authority,  and  it  would  be  the 
duty  of  the  courts  to  interfere,  and  prevent 
the  wrong  from  working  injury;  but  where 
the  property  is  directly  benefited  by  the  prose- 
cution of  such  an  enterprise,  and  the  common 
council  has  assessed  what  it  deems  a  propor- 
tionate share  of  the  cost  upon  the  owner  there- 
of, the  courts  are  not  autborizvd  to  institute 
an  inquiry  in  order  to  ascertain  whether  or 
not  the  assessment  exceeds  the  benefits." 
PauUon  V.  P(yrtland.  16  Or.  450,  1  L.  R.  A. 
678.  This  is  practically  holding  that,  if 
property  had  received  any  benefit  from  a 
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local  improvement,  courts  would  not  measure 
the  amount,  but,  if  it  were  so  situated  that 
it  could  not  possibly  receive  any  benefit 
therefrom,  they  would  interfere  to  prevent 
the  wrong. 

The  referee  who  took  the  testimony  found 
that  the  property  was  so  situated  that  it  had 
received  no  benefit  from  the  improvement, 
and  the  court  gave  this  finding  its  unquali- 
fied approval  in  the  following  expressive 
language :  **  The  evidence  shows  that  these 
elevated  roadways  led  from  Second  street  to 
the  river,  where  there  is  no  wharf,  ware- 
house, ferry,  or  landing,  or  other  improve- 
ments ;  that  it  has  not  been  traveled  or  used 
as  a  thoroughfare,  or  in  fact  for  any  purpose 
except  for  the  storage  of  iron  and  materials ; 
that  there  is  no  likelihood  that  it  will  ever 
be  used  as  a  traveled  street ;  that  it  has  not 
served  any  other  cognate  purpose ;  that  it  is 
an  actual  detriment  to  the  property  of  the 
plaintiffs  for  the  purpose  for  which  it  was 
purchased,  to  wit,  yard  and  depot  purposes. 
It  appears,  also,  in  the  ninth  and  tenth  find- 
ings of  fact  of  the  referee's  report,  that  the 
city  built  these  elevated  roadways  beyond 
the  west  end  of  the  streets  over  private  prop- 
erty,—ninety-five  feet  from  the  west  end  of 
G  street,  and  one  hundred  and  thirty- nine 
feet  from  the  west  end  of  H  street, — and  at- 
tempted to  assess  the  costs  upon  the  plaintiffs* 
property.  The  alleged  improvements  would 
appear  to  be  a  foolish  and  wholly  uncalled 
for  undertaking,  which  served  neither  the 
public  nor  the  property  holders  in  this  in- 
stance ;  and  the  attempt  to  charge  the  property 
of  the  plaintiffs  with  the  costs  thereof  is,  to 
use  the  words  of  a  famous  jurist  in  a  similar 
instance,  'so  plainly,  palpably,  rankly,  and 
ruinously  unjust  that  it  must  be  pronounced 
no  proper  or  lawful  mode  of  taxation,  but  an 
injustice  so  gross  as  to  be  void  against  the 
rights  of  property,  as  protected  by  a  bill  of 
rights. ' " 

The  court  and  referee,  from  their  knowl- 
edge of  the  premises  and  of  the  character 
of  the  improvement,  were  well  qualified  to 
make  these  findings,  which  a  careful  exam- 
ination of  the  record  shows  were  fully  war- 
ranted by  the  evidence. 

"The  courts,"  says  Judge 'EUiolt,  "will 
interfere  with  reluctance,  and  only  in  clear 
cases,  but  they  will  not  abdicate  all  power 
of  review  and  supervision.  They  will  not 
substitute  their  judgment  for  that  of  the  local 
officers,  but  they  will  not  permit  those  officers 
to  so  abuse  their  discretion  as  to  do  great 
injustice  to  the  citizen."  Elliott,  Roads  & 
Streets,  411. 


**  We  have  no  doubt, "  said  the  court  in  AJlem 
T.  DreiD,  44  Vt.  174,  "that  a  local  assessment 
may  so  far  transcend  the  limits  of  equality 
and  reason  that  its  exaction  would  cease  to  l>e 
a  tax,  or  contribution  to  a  common  burden, 
and  become  extortion  and  confiscation.  Id 
that  case  it  would  be  the  duty  of  the  court 
to  protect  the  citizen  from  robbery  under 
color  of  a  better  name." 

The  court  having  found  that  there  was  no 
necessity  for  the  improvement,  that  the  ele- 
vated roadway,  as. built,  had  not  been,  and 
probably  ne?er  would  be,  used,  and  that  the 
improvements  were  of  no  benefit,  but  an  act- 
ual damage,  to  plaintiffs'  property,  and  these 
conclusions  being  amply  supported  by  the 
evidence,  we  feel  bound  thereoy.  The  record 
shows  that  these  roadways  are  from  15  to  SO 
feet  above  the  surface  of  plaintiffs'  property, 
extending  from  Second  street,  on  O  and  H 
streets,  into  the  Willamette  river,  a  distance 
of  about  three  blocks,  and  can  only  be  ap- 
proached from  Second  street ;  that  they  do  not 
connect  with  any  wharf,  bridge,  ferry,  or 
landing,  and,  as  the  court  substantially  finds, 
stand  out  in  the  river  as  monuments  of  foJly ; 
that,  though  they  have  been  built  about  two 
years  in  a  populous  city,  teeming  with  life 
and  business  energy,  they  have  only  been 
used  in  a  few  instances  bj  teamsters  haulinz 
away  some  iron  pipes  which  had  been  land^ 
thereon  from  the  river.  There  could  not  have 
been  much,  if  any»  public  necessity  for  these 
structures,  if  their  actual  use  is  to  be  taken 
as  an  indication  of  their  utility.  They  have 
not  been  used  by  the  public  nor  by  the  plain- 
tiffs, and,  as  the  court  finds,  probably  never 
will  be ;  and  yet  it  is  sought  to  collect  the 
cost  of  their  construction  from  the  plaintiffs 
upon  the  theory  of  benefits  conferred.  Courts 
rightfully  hesitate  to  review  the  discretion  of 
a  city  council,  and  consider  it  a  delicate 
question ;  and  yet  there  are  cases  in  which 
the  exercise  of  the  power  of  assessment  be- 
comes such  a  flagrant  abuse  that  they  must 
interfere  to  prevent  the  confiscation  of  prop- 
erty. In  this  case  it  clearly  appears  that  the 
property  of  the  plaintiffs  was  in  no  way  ben- 
efited by  the  alleged  improvement,  and  hence 
there  was  no  foundation  for  the  exercise  of 
discretion  on  the  part  of  the  council  in  the 
assessment  of  such  property  for  its  cost,  or 
any  part  thereof.  Under  such  circumstances, 
the  enforcement  of  the  assessment  would  be 
"taking  property  without  due  process  of 
law, "  and  t^ie  decree  muet  tfierefore  be  affirmed. 


RHODE  ISLAND    SUPREME  COURT. 


Be  LEGISLATIVE  ADJOURNMENT. 
(18E.L- J 

1  •   A  resolution  pnrportinfir  to  be  passed 
by  the  house  of  representatives  after  the 


general  assembly  had  been  prorogued  by  the  gov- 
eraor  is  of  no  effect 
8.  The  provision  in  Const.*  art.  4*  9  9* 
that  neither  house,  without  consent  of 
the  other,  shall  adjourn  for  more  than 
two  days  is  subieot  to  implied  exoeptions,  sucb 


NOTB.— Potoer  ae  to  adjournment  of  legMature. 

The  power  of  the  governer  to  declare  the  legis- 
lature adjourned  in  case  of  a  disagreement  involTes 
S2  L.  R.  A. 

See  also  29L.R.A.110. 


I  several  Interesting  questions,  which  are  decided  in 
the  above  case  for  the  first  time. 
The  case  which  comes  nearest  to  oonstitating  a 
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as  tbat  where  one  house  has  unlawfully  unseated 
members,  thereby  depriving  towns  of  their  con- 
stitutional representation.  In  suob  case  the 
other  house  may  adjourn  until  the  vacancies  can 
be  filled. 

8*  The  question  whetber  or  not  a  '*di«u 
g^reement  '*  ezists  which  authorizes  the  grov- 
ernor  to  adjourn  the  general  assembly,  under 
Const.,  art.  7,  8  0,  is  one  on  which  the  decision  of 
the  governor  is  conclusive,  and  not  reviewable  by 
the  courts. 

4.  The  fkct  that  the  two  houses  have  not 
yet  Joined  in  g^and  committee  for  count- 
injr  and  declaring  votes  does  not  prevent  the 
governor,  under  Const.,  art.  7, 9  d,  from  adjourn- 
ing the  general  assembly  in  case  ol  disagreement 
between  the  two  houses. 

(August  12, 188a.) 

ON  REQUEST  by  the  House  of  Represen- 
tatives for  the  opinion  of  the  supreme 
court  as  to  the  validity  of  an  adjournment  by 
Che  senate.     A€(fotirnment  mstained. 

The  assembly  met  pursuant  to  the  constitu- 
tion on  May  30, 1893.  After  organization  the 
bouse  of  representatives  sent  an  invitation  to 
the  senate  to  join  in  grand  committee  to  can- 
vass the  votes  for  general  officers,  and  to  elect 
such  otficers  as  bad  not  been  elected  by  the 
people.  The  senate  declined  this  invitation 
because  "since  the  organization  of  the  house, 
that  body,  to  the  knowledge  of  the  members  of 
the  senate,  bad  unseated  certain  of  its  mem- 


bers and  seated  persons  not  elected,  in  viola- 
tion of  taw  and  in  defiance  of  the  constitution 
of  the  state,  thereby  changing  the  character  of 
the  grand  committee  and  that  therefore  the 
house,  as  at  present  constituted,  is  not  the  body 
with  which  the  constitution  contemplates 
that  the  senate  should  meet  for  the  purpose 
named  in  the  resolution;"  thereupon  the  sen- 
ate voted  to  adjourn  to  meet  again  on  the  last 
Tuesday  in  January,  1894,  and  transmitted  the 
vote  to  the  house  for  concurrence.  The  house 
refused  to  concur,  and  the  senate  then  passed 
a  resolution  to  adjourn  to  the  time  named, 
claiming  the  right  to  do  so  because  of  irrecon- 
cilable differences  between  it  and  the  house  as 
to  the  time  and  place  of  adjournment.  It  also 
certified  to  the  governor  a  disagreement,  and 
the  governor  thereby  adjourned  the  general 
assembly  to  meet  at  the  time  and  place  stated 
in  the  senate  resolution. 

The  house  of  representatives  then  adopted 
the  following  resolution : 

"Resolved,  that  the  honorable  judges  of 
the  supreme  court  be,  and  are  hereby,  re- 
c^uestea  to  give  to  the  house  of  representa- 
tives their  opinion  upon  the  following  ques- 
tions of  law : 

"^  First.  Has  the  senate  the  constitutional 
power  at  the  May  session  to  pass  a  resolution 
of  adjournment  for  a  longer  period  than  two 
days,  until  after  it  has  joined'  with  the  house 
of  representatives  in  grand  committee,  re- 
quest having  been  made  to  the  senate  by  the 


precedent  is  that  of  People  v.  Hatch.  88  111.  9,  in 
which  the  court  regretted  its  inability  to  find  sny 
similar  case,  and  held  tbat  a  valid  adjournment 
must  be  held  to  have  been  made  when  the  govern- 
or's proclamation  of  an  adjournment  had  been 
acquiesced  in  by  both  houses  of  the  legislature  by 
dispersing.  It  also  held  that  a  Joint  rule  for  ad- 
journment Bint  die  by  resolution,  not  being  a  con- 
stitutional requirement,  was  not  indispensable  to 
such  adjournment;  and  that  where  the  legislature 
disperses  without  meeting  again  on  the  following 
day,  and  the  Journals  show  no  adjournment  to  any 
particular  day,  it  must  be  presumed  that  the  ad- 
journment was  sine  die.  This  decision  was  ren- 
dered under  a  constitutional  provision  substan- 
tially identical  with  that  of  Rhode  Island  in  re- 
spect to  the  power  of  the  governor  to  adjourn  the 
legislature. 

The  Illinois  case  is  the  only  one  we  have  been 
able  to  find  which  really  touches  the  question  of 
power  to  adjourn  tbe  legislature,  except  that  of 
Trammell  v.  Bradley,  87  Ark.  874,  which  only  de- 
cides that  a  concurrent  resolution  to  continue  a 
session  of  the  legislature  for  ten  days  after  the 
time  when  the  session  would  otherwise  expire  is 
one  of  the  *' questions  of  adjournment,'*  which, 
under  Ark.  Const,  art.  6.  8  Id,  are  excepted  from 
those  orders  or  resolutions  which  must  be  present 
ed  to  the  governor. 

In  Story  on  the  Constitution,  S  844,  It  is  said  In 
respect  to  the  adjournment  of  legislative  bodies  by 
the  executive  *'  under  the  colonial  governments, 
the  undue  exercise  of  the  same  power  by  the  royal 
S'OvernDrs  constituted  a  great  public  grievance 
and  was  one  of  the  numerous  cases  of  misrule  upon 
which  the  Declaration  of  Independence  strenu- 
ously relied.'' 

It  is  not  strange  therefore  that  the  constitutions 
of  nearly  all  the  states  have  incorporated  pro- 
visions to  govern  legislative  adjournments.  In 
a  large  number  of  states  it  is  provided,  in  substan- 
tially the  same  language,  that  neither  house  can 
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adjourn  for  more  than  three  days  without  the  con« 
sent  of  the  other.  Ala.  Const  (1875;  art  i,  B  16; 
Ariz.  Rev.  Stat  S  2807;  Ark.  Const  (1874)  art.  5, 1 28; 
Cal.  Const  (1849)  art.  4.  S 15:  Colo.  Const.  a876)  art 
6,  S 15;  Del.  Const.  a881)  art.  2.  8  10;  Fla.  Const 
(1885)  art  8, 1 13;  Oa.  Const  (1877)  art  3. 8  7,subd.  24; 
Ind.  Const.  a851)  art  4,  8 10:  Iowa  Const.  (18OT)  art 
8,  8 14.  Ky.  Const.  (1850)  art  2,  8  28;  La.  Const  (1880) 
art.  88;  Md.  Const  (1867)  art  8,  8  25;  Mich.  Const. 
a860)  art.  4, 8  12;  Minn.  Const  a857)  art  4, 8  6;  Miss. 
Const  (1869)  art.  4,  8 18;  Neb.  Const  (1875)  art  8,  8  8; 
Nev.  Const  (1864)  art  4,  8 15,  N.  J.  Const.  (1844)  art 
4,  8  4,  subd.  6:  Or.  Const  (i860)  art  4, 8 11;  Pa.  Const 
(1790)  art  1,  8 16:  a  C.  Const  (1882)  art  2, 8  26;  Tenn. 
Const  (1870)  art.  2,  8 16;  Tex.  Const  (1845)  art  8,  B 19; 
y  t.  Amend.  8  (1836)  to  Ck)nst  of  1793;  Va.  Const  (1860) 
art.  5, 8 6;  W.  Va.  Const  (1872) art  6, 828;  Wis.  Const 
(1848)  art  4,  8 10. 

In  a  few  states  it  is  provided  that  such  adjourn- 
ment  by  either  house  without  the  consent  of  the 
other  shall  be  for  not  more  than  two  days.  IU.Const 
(1870)  art.  4,8 10;  Kan.  Const  a850)  art.  2,  8  10;  Me. 
Const,  art  4,  pt  8,  8 12;  Mo.  Const  (1875)  art  4,  8  28; 
N.  Y.  Const  (1875)  art  8,  8 11;  Ohio  Const  (1861)  art 
2,  8 14:  R.I.  Const  (1842)  art  4,  89. 

But  in  Kansas,  Minnesota,  and  Ohio  Sundays  are 
expressly  excepted  from  the  days  limited. 

In  Massachusetts  and  New  Hampehhre  the  pro- 
visions are  separately  made  in  respect  to  the  senate 
and  house  of  representatives.  They  declare  afBrm- 
atively  that  the  senate  may  adjourn  themselves 
provided  the  adjournment  shall  not  exceed  two 
days  at  a  time.  Mass.  Const  (1780)  pt.  2,  art  6,  8  2; 
N.  H.  Ck)nst.  a793)  pt  2,  art  85.  And  the  same  pro. 
vision  is  made  as  to  adjournment  of  the  house  of 
representatives.  Mass.  Const  pt  2,  chap.  1, 8  3,  art 
8;  K,  H.  Const  pt  2,  art  18.  But  nothing  is  said  ex- 
pressly in  either  case  aboutthe  consent  of  the  other 
house;  or  of  a  longer  adjournment  with  such  con« 
sent 

In  respect  to  the  senate  it  is  also  provided  by  N. 
H.  const  (1703)  pt  2,  art  85,  that  on  an  impeach" 
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house  of  representatives  to  join  in  such  grand 
committee  for  the  purpose  of  counting  and 
declaring  the  votes  cast  for  general  officers 
at  the  preceding  April  election? 

"Second.  In  case  a  resolution  of  adjourn- 
ment to  the  city  of  Providence  to  the  fourth 
Tuesday  in  January  following  should  have 
been  adopted  by  the  senate  before  joining 
the  house  of  representatives  in  grand  com- 
mittee at  the  annual  May  session,  for  the 
purpose  of  counting  and  declaring  the  votes 
cast  for  general  officers  at  the  preceding  gen- 
eral election,  should  not  have  been  acted 
upon  by  the  house  of  representatives,  does 
such  a  state  of  things  constitute  a  'disagree- 
ment' on  the  subject  of  adjournment,  which 
confers  upon  the  governor  the  power  to  ad- 
journ the  general  assembl]^,  under  section  6, 
article  7,  of  the  Constitution? 

''Third.  Can  the  general  assembly  at  the 
May  session  be  adjourned  by  the  governor 
under  the  power  conferred  upon  him  by  sec- 
tion 6,  article  7,  of  the  Constitution,  until 
after  the  two  houses  have  joined  in  grand 
committee  for  the  purpose  of  counting  and 
declaring  the  votes  cast  for  general  officers 
at  the  preceding  April  election?" 

This  resolution  was  indorsed :  "In  House 
of  Representatives,  June  2,  1893.  Read  and 
passed.  John  E.  Conley,  Clerk,  "—and  was 
transmitted  by  the  speaker  of  the  house  to 
the  court. 

The  court  returned  the  following  opinion : 


To  the  Honorable  Franklin  P.  Owen,  Speaker 
of  the  House  of  Representatives: 
We  have  received  from  you  a  resolution, 
purporting  to  have  been  passed  by  the  house 
of  representatives,  propounding  certain  ques- 
tions of  law  upon  which  we  are  requested  to 
give  our  opinion. 

Before  proceeding  to  speciflcally  consider 
said  questions,  we  feel  called  upon  to  say 
that,  from  the  character  and  tenor  thereof, 
we  must  infer  that,  prior  to  the  passage  of 
the  resolution  submitting  said  question  to 
us,  the  general  assembly  bad  been  prorogued 
by  his  excellency,  the  governor. 

This  being  so,  and  assuming,  as  we  are 
bound  to  do,  that  the  said  act  of  the  governor 
was  legal,  said  resolution  was  not  passed  by 
the  house  of  representatives,  and  we  are  not, 
therefore,  called  upon  to  take  notice  of  the 
same.  See  article  10,  §  8,  of  the  Constitu- 
tion. The  gravity  of  the  situation,  however, 
in  which  both  the  legislative  and  executive 
branches  of  our  state  government  are  at  pres- 
ent placed,  of  which  we  cannot  fail  to  take 
notice,  and  the  importance  of  the  principles 
and  rights  involvea,  are  a  sufficient  warrant, 
we  think,  for  us  to  assume  the  right  and 
duty  of  replying  to  said  questions. 
In  doing  so  we  have  the  honor  to  say : 
First.  That  under  the  provisions  of  article 
4,  §  9,  of  the  Constitution,  neither  house  has 
the  power,  without  the  consent  of  the  other, 
to  adjourn  for  more  than  two  days,  nor  to 


ment  trial  it  may  adjourn  as  it  thinks  proper,  al- 
though the  legislature  be  not  aesembled  on  such 
day  Dor  at  such  place. 

In  nearly  but  not  quite  all  the  above-named 
states  the  provision  limiting  the  number  of  days  for 
which  either  house  to  adjourn  without  consent  of 
the  other  is  connected  with  a  provision  that  it  shall 
not  adjourn  to  any  other  place  without  such  con- 
sent. AhL  Const.  a875)  art.  4.  %  16;  Ariz.  Rev.  Stat. 
%  2897;  Ark.  (1874)  art.  6,  S  28;  CaL  Const.  (1849)  art.  4. 
§  16;  Colo.  Const.  (1876)  art.  6,  §  16;  Del.  Const,  assi) 
art.  2,  B 10;  Fla.  Const.  (1886)  art  8,  9  18;  Oa.  Const. 
(1877)  art.  8,  S  7,  subd.  24;  111.  Const.  a870)  art.  4, 8 10. 
Ind.  Const.  (1861)  art.  4,  SIO;  Iowa  Const.  (1867)  art. 
8.  S 14;  Ey.  Const.  (1850)  art.  2,  628;  La.  Const.  a880) 
art.  88;  Me.  Coast.  (1819)  art.  4.  pt.  8,  S  12;  Mich. 
Const.  (1860)  art.  4,  S  12;  Minn.  Const.  (1867)  art.  4. 66; 
Miss.  Const.  (1869)  art.  4,  6  18;  N.  J.  Const.  (1844)  art. 
4,  6  4,  subd.  6;  Ohio  Const.  (1851)  art.  8,  S  0;  Or. 
Const.  (1869)  art.  4,  S 11;  R.  I.  Const.  (1842)  art.  4, 1 9; 
8.  C.  Const.  (1882)  art.  2.  6  26;  Tenn.  Const.  (1870)  art. 
2,  6 10;  Vt.  Amend.  8  (1836)  to  Const.  1706;  Va.  0869) 
art.  6,  6  6;  W.  Va.  (1872)  art.  6,  S  28. 

In  Maryland  it  is  provided  that  such  adjourn- 
ment shall  not  be  made  to  another  place  without  a 
concurren  t  vote  of  two  thirds  present.  Md.  Const. 
(1867)  art.  8, 625. 

In  Missouri  It  is  provided  that  if  the  general 
assembly  take  an  adjournment  or  recess  for  more 
than  three  days,  it  shall  have  the  effect  of  and  be 
an  adjournment  sine  die  (Mo.  Const.  (1876)  art.  4, 
6  21);  but  an  adjournment  of  three  dajra  or  less  shall 
not  interrupt  the  session.    Section  22. 

A  large  number  of  states,  though  not  quite  so 
many  as  are  above  mentioned,  also  provide  in  their 
constitution  that  the  governor  may  adjourn  the 
legislature  in  case  of  disagreement.  Such  is  the 
provision  in  Ga.  Const  (1877)  art.  3.  6  7,  subd.  24. 
The  greater  number  of  these,  like  Rhode  Island, 
provide tbat  in  such  case  the  adjournment  shall  be 
for  such  time  as  the  governor  shall  think  proper, 
provided  it  shall  not  be  for  a  time  which  shall  ex- 
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tend  beyond  the  time  for  the  beginning  of  the  next 
regular  session.  Ark.  Const.  a874i  art.  6,  §  20;  Csl. 
Const,  a849)  art.  6, 6 11;  Colo.  Const.  (1876)  art.  4, 6 10; 
Conn.  Const.  a818)  art.  4, 6  7;  HI.  Const.  aSTO)  art.  I>» 
69;  Miss.  Const.  (1869)  art.  5. 67;  Fla.  Const.  (1885)  art. 
4,  6  10;  Iowa  Const  a867)  art  4,  6  18;  Kan.  Conpt 
(I860)  art  1,  6  6;  Me.  Const  (1819)  art  6,  pt  1,  6 18; 
Neb.  Const  (1876)  art.  6, 69:  Nev.  Const  (1864)  art  5b 
611;  B.I.  Const  (1842)  art  7,  6  6;  S.  a  Const  (1882) 
art  8.  6 16;  Tex.  Const  a846i  art  ^  68. 

In  Colorado  the  governor's  authority  can  be  ex- 
ercised only  when  the  fact  of  disagreement  is  oer> 
tifled  by  the  house  which  has  last  moved  for  an  ad- 
journment   Colo.  Const,  (1876)  art  4,  S 10. 

In  two  states  such  adjournment  by  the  governor 
cannot  be  for  more  than  ninety  days,  and  his  au- 
thority must  be  exercised  under  the  advice  of  bis 
oounseL  Mass.  Const  (1780)  pt.  2,  chap.  2,  6  1,  art 
6;  N.  H.  Const  (1708  and  Amends.)  pt.  2,  art  42. 

In  New  Hampshire  it  is  further  provided  that  the 
governor  shall  dissolve  the  same  seven  days  before 
the  first  Wednesday  in  January. 

In  Delaware  the  limit  of  adjournment  by  the 
governor  in  case  of  such  disagreement  is  three 
months.    Del  Const  (1881)  art  8,  6 12. 

In  Kentucky  and  |  Pennsylvania  the  governor 
may  make  such  adjournment  in  case  of  disagree- 
ment for  not  more  than  four  months.  Ky.  Const. 
(1850)  art.  8,  6 18;  Pa.  Const  (1790)  art  2,  6 12. 

While  in  Vermont  the  provision  is  tbat«  in  such 
case,  he  may  adjourn  the  legislature  to  sucb  time 
as  he  thinks  proper.  V  t  Const  Amend.  8  a836)  to 
Const,  of  1703. 

And  this  would  seem  to  be  the  effect  of  6a.  Const 
(1877)  art  8,  f  7,  subd.  24,  wbich  does  not  ex- 
pressly iUnit  the  time  for  adjournment 

Many  states  also  have  constitutional  provisIODS 
for  adjournment  of  a  legislative  house  from  day 
to  day  for  lack  of  a  quorum  but  this  is  matter  quite 
different  from  permanent  adjournment 
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any  other  place  than  that  in  which  they  may 
be  sitting.  A  condition  of  thins's  can  be 
imagined,  however,  which  would  warrant 
an  adjournment  in  the  circumstances  stated 
in  the  questions.  For  example,  suppose  the 
house  01  representatives  should  unseat  or  ex- 
pel thirty- nve  members,  leaving  only  a  bare 
quorum,  and  several  towns  unrepresented ; 
the  constitution  clearly  implies  that  the  rep- 
resentation of  all  the  towns  shall  be  com- 
plete, even  though  all  the  members-elect 
mav  not  attend  the  session.  This  i  mpl  ication 
is  found  in  the  fact  that  members  of  the  pre- 
ceding body  may  hold  their  seats  until  their 
successors  are  qualified  to  act;  and  in  the 
further  provision  of  article  8,  §  7,  that  where 
*a  failure  to  elect  a  governor  is  produced  by 
rejecting  the  entire  vote  of  anv  town,  city, 
or  ward,  a  new  election  shall  be  ordered. 
The  idea  is  plain  that  each  town  shall  be  en- 
titled to  its  full  representation  and  vote,  both 
in  an  election  by  the  people,  or,  in  case  of 
failure,  by  the  assembly.  If,  therefore,  ei- 
ther house  should,  by  its  own  action,  deprive 
towns  of  representation  to  the  extent  sup- 
posed, we  do  not  think  it  could  be  claimed 
that  the  other  house  is  bound  to  ^o  into  grand 
committee  with  a  house  so  constituted.  The 
supposed  case  is  an  extreme  one,  but  it  il- 
lustrates the  principle  that  each  town  is  en- 
titled to  the  full  representation  which  the 
constitution  contemplates,  and  this  principle 
is  equal  Iv  violated,  though  not  to  the  same 
extent,  if  one  town  is  illegal Iv  deprived  of 
its  full  representation.  In  such  cases  the  as- 
sembly may  proper  Iv  adjourn  until  the  va- 
cancies can  be  filled. 

Other  emergent  causes,  sufiicient  to  justify 
an  adjournment,  may  arise,  such  as  an  epi- 
demic, after  the  assembly  has  convened ;  a 
riot,  or  ffreat  public  disturbance ;  the  destruc- 
tion of  the  statehouse ;  a  palpable  violation  of 
the  constitution  by  the  expulsion  of  members 
contrarv  to  its  provisions,  whereby  the  char- 
acter of  the  grand  committee  is  changed,  and 
the  like.  In  the  latter  case,  notwithstanding 
the  fact  that  each  house  is  to  be  the  judge  of 
the  qualifications  of  its  own  members,  a  de- 
cent self-respect  would  entitle  the  other 
branch  to  refuse  to  be  a  party  to  such  illegal 
constitution  of  the  grand  committee,  and  to 
base  its  action  thereon.  The  question  then 
resolves  itself  into  this:  Whether  the  as- 
sembly, by  joint  resolution,  may  adjourn  for 
more  than  two  days  after  both  houses  are  or- 
ganized, and  before  counting  the  votes ;  for 
what  both  bodies  may  pass  by  concurrent 
vote,  one  may  first  pass  and  transmit  to  the 
other  for  concurrence.  We  regard  the  pro- 
vision of  the  constitution  requiring  the  as- 
sembly to  count  the  votes  at  the  May  session 
as  in  the  highest  degree  imperative.  Yet, 
as  we  have  said,  there  may  be  circumstances 
which  would  justify,  ana,  indeed,  require, 
the  postponement  of  this  duty  for  more  than 
two  days.  Hence,  as  an  abstract  proposition, 
we  must  answer  the  question  in  the  affirma- 
tive. Whether  any  given  state  of  affairs  is 
one  to  justify  or  demand  such  adjournment, 
and  how  long  such  adjournment  should  be, 
are  legislative  questions,  necessarily  left  to 
the  decision  of  the  body  whose  action  is  pro- 
posed, and  when  decided  by  such  body  can 
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only  be  reviewed  by  the  approval  or  rebuke 
of  the  electors. 

Second.  In  reply  to  the  second  question, 
we  have  to  say  that  whether  or  not  the  cir- 
cumstances stated  therein  constitute  such  a 
"disagreement"  as  is  contemplated  under  the 
provision  of  article  7,  §  6,*  of  the  Constitu- 
tion, is  a  question  which  it  is  not  within  ei- 
ther the  province  or  power  of  the  judiciary 
to  determine,  but  which,  under  the  constitu- 
tion, rests  solely  in  the  sound  judgment  and 
discretion  of  the  chief  executive  of  the  state. 
Whatever  our  personal  opinions  might  be  as 
to  the  propriety  of  certifying  a  disagreement 
under  the  circumstances  stated,  an  expression 
of  such  opinion,  after  the  act  is  done,  with 
no  power  to  correct  it,  would  amount  only 
to  a  criticism  upon  the  action  of  a  co-ordinate 
branch  of  the  government,  which  it  would 
be  improper  to  make;  for  it  must  be  con- 
stantly borne  in  mind  that  the  powers  of  our 
government  are  distributed  into  three  depart- 
ments,—the  legislative,  the  executive,  and 
the  judicial, — all  co-ordinate  and  of  equal 
authority  in  their  proper  spheres,  though 
mutually  interwoven,  and,  in  some  measure, 
dependent  upon  each  other.  As  said  by  the 
great  expounder  of  constitutional  law :  **  A 
separation  of  departments,  so  far  as  prac- 
ticable, and  the  preservation  of  clear  lines 
of  division  between  them,  is  the  fundamental 
idea  in  the  creation  of  all  our  constitutions ; 
and,  doubtless,  the  continuance  of  regulated 
liberty  depends  on  maintaining  these  bound- 
aries." 4  Webster,  Works,  p.  122.  See 
also  Works  of  Rufus  Choate,  by  Samuel 
Oilman  Brown,  q.  864. 

The  powers  vested  in  the  executive  depart- 
ment are  to  be  exercised  by  the  governor  under 
his  oath  of  office,  and  under  the  express  con- 
stitutional iniunction  that  he  ''shall  take 
care  that  the  laws  be  faithfully  executed ;" 
and  he  is  responsible  to  the  people  alone  for 
the  manner  in  which  he  discharges  the  duties 
of  his  high  office.  If  he  violates  the  consti- 
tution or~the  laws  which  he  is  sworn  to  sup- 
port, he  may  be  impeached,  and  removed 
from  office,  and  may  also  be  indicted  and 
punished  like  any  other  person.  See  article 
2,  Const.  But  for  the  exercise  of  his  powers 
and  prerogatives  as  srovernor,  neither  the  leg- 
islative nor  the  judicial  department  of  the 
government  has  any  power  to  call  him  to  ac- 
count, nor  can  they,  or  either  of  them,  re- 
view his  action  in  connection  therewith.  In 
short,  it  cannot  be  questioned  that  the  gov- 
ernor is  supreme  and  indeoendent  in  the  ex- 
ecutive department,  as  is  the  legislature  in 
the  legislative,  and  the  court  in  the  judicial, 
department  of  the  government.  People  v. 
Mahaiiey,  13  Mich.  481 ;  People  v.  Tfie  Oover- 
nor,  29  Mich.  820.  18  Am.  Rep.  89;  Hovey 
T.  State,  127  Ind.  588-600,  11  L.  R.  A.  763. 

Moreover,  this  is  a  case  in  which  the  ex- 
ecutive department  of  the  state  government 
has  the  power  and  duty  to  finally  pass  upon 
a  Question  of  constitutional  construction.     It 


*'*Seo.  6.  In  case  of  dlsai^'eement  between  tne  two 
houses  of  the  flreneral  assembly,  respecting  the  time 
or  place  of  adjournment,  certified  to  him  by  either, 
he  (the  arovernor^  may  8'*Joum  them  to  such  time 
and  place  as  he  shall  think  proper:  provided  that 
the  time  of  adjournment  shall  not  be  extended  be- 
yond the  day  of  the  next  stated  session.** 
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belonars  to  that  class  of  cases,  as  well  stated 
by  Judge  Coolev  in  his  excellent  work  on 
Constitutional  Limitations  (p.  54),  **  where, 
by  the  constitution,  a  particular  question  is 
plainly  addressed  to  the  discretion  or  judg- 
ment of  some  one  department  or  officer:  so 
that  the  interference  of  any  other  department 
or  officer,  with  a  view  to  the  substitution  of 
its  own  discretion  or  judgment  in  the  place 
of  that  to  which  the  constitution  has  confided 
the  decision,  would  be  impertinent  and  in- 
trusive."  "Under  every  constitution,"  says 
the  same  learned  author,  **ca^es  of  this  de- 
scription are  to  be  met  with,  and,  though  it 
will  sometimes  be  found  difficult  to  classify 
them,  there  can  be  no  doubt,  when  the  case 
is  properly  determined  to  be  one  of  this 
character,  that  the  rule  must  prevail  which 
makes  the  decision  final." 

The  power  of  the  executive  which  we  are 
considering  is  a  political  power,  **in  the  ex- 
ercise of  which,"  in  the  language  of  Chief 
Justice  Marshall  in  liarbury  v.  Madison,  6 
U.  S.  1  Cranch,  187,  2  L.  ed.  60,  "he  is  to 
use  his  own  discretion,  and  is  accountable 
only  to  his  country  in  his  political  character, 
and  to  his  own  conscience ;  and,  whatever 
opinion  may  be  entertained  of  the  manner  in 
which  the  executive  discretion  may  be  used, 
still  there  exists  no  power  to  control  that 
discretion."  "The  subject  is  political."  "It 
respects  the  state,  not  individual  rights;  and, 
being  intrusted  lo  the  executive,  the  decision 
of  the  executive  is  conclusive."  See  also, 
Pe(yple  v.  Brooks,  16  Cal.  11,  54  et  sea.;  United 
States  V.  Arredondo,  81  U.  S.  6  Pet.  691, 
729,  780,  8  L.  ed.  547,  561,  and  cases  cited ; 
Hawkins  v.  The  QoTi&mar,  1  Ark.  570,  586- 
596,  88  Am.  Dec.  846. 

In  Mauran  v.  Smith,  SRI.  192-228,  5 
Am.  Rep.  564,  which  was  a  petition  for  a 
writ  of  mandamus  to  compel  the  governor  to 
prefer  charges  against,  and  convene  a  court- 
martial  for  the  trial  of,  the  petitioner,  the 
general  question  here  involved  was  very  fully 
and  ably  discussed  by  eminent  counsel,  and 
it  was  held  by  this  court,  Durfee,  «7. ,  giving 
the  opinion,  that  the  court  had  no  auuiority 
to  grant  the  writ,  for  the  reason  that  the  gov- 
ernor, while  acting  within  the  sphere  of  his 
authoritv,  constituted  an  independent  co-or- 
dinate department  of  the  government.  See 
also,   Taylor  v.  Place,  4  R.  I.  824,  880-864. 

We  can  no  better  define  and  illustrate  the 
power  and  duty  of  the  judiciary  in  the  prcm 


ises,  than  by  quoting  from  the  able  opinion 
of  Caton,  dh,  J,y  in  People  v.  BisseU,  19  111. 
229,  231,  68  Am.  Dec.  591.  He  says:  "To 
the  judiciary  is  confided  the  power  and  the 
duty  of  interpreting  the  laws  and  the  consti- 
tution whenever  they  are  judicially  presented 
for  consideration.  Hence  it  becomes  our 
duty  to  determine  what  is  the  meaning  of  the 
laws  passed  bv  the  legislature,  and  also 
whether  those  laws  are  such  as  the  legisla- 
ture was  authorized  by  the  constitution  to 
pass.  So  also,  of  the  acts  of  the  executive, 
we  are  bound  to  determine  whether  such  acts 
are  authorized  by  the  laws  and  the  constitu- 
tion, whenever  they  are  brought  before  us 
Judicially,  but  not  otherwise;  and  hence  the 
udicial  department  of  the  government  exer- 
cises a  certain  controlling,  or  rather  restrain- 
ing, power,  over  both  the  other  departments 
82  L.  R.  A. 


of  the  government  Notwithstanding  all 
this,  when  carefully  considered,  it  will  be 
seen  that  each  department,  within  its  proper 
constitutional  sphere,  acts  independently  of 
both  the  others,  and  restraint  is'onlv  placed 
upon  it  when  such  sphere  is  actually  tran- 
scended, or  express  authority  is  given  by  the 
constitution,  lor  restraint  or  control,  by  an- 
other department.  As  from  necessity  and  the 
very  nature  of  all  government  there  must  be 
an  ultimatum  somewhere,  whose  duty  it  is 
to  determine  whether  such  sphere  has  been 
passed  or  not,  that  duty  in  most  cases  falls 
on  the  judicial  department,  from  the  fact 
that  in  this  department  is  reposed  the  respon- 
sibility of  enforcing  or  giving  effect  to  the 
acts  of  the  other  departments;  but  it  is  only 
when  thus  called  upon,  in  some  form  known 
to  the  law,  to  give  effect  to  such  acts  of  the 
other  departments,  that  the  judiciary  can  de- 
termine whether  such  acts  were  done  in  the 
exercise  of  a  constitutional  power.  In  no 
other  way,  nor  in  any  other  cases,  can  this 
department  construe  the  constitution  for,  or 
exercise  any  control  over,  any  other  depart- 
ment. Where  final  action  upon  any. subject 
is  confided  to  either  of  the  other  departments, 
there  the  resp<m8ibility  must  rest  of  conform- 
ing such  action  to  the  law  and  the  constitu- 
tion. "  It  is  because  such  final  action  is  gen- 
erally devolved  upon  the  judiciary  that  the 
judiciary  is  most  frequently  called  upon  to 
give  a  final  and  conclusive  construction  to 
the  constitution  and  laws.  It  results,  there- 
fore, from  this  philosophical  arrangement  of 
our  governmental  system,  that  the  control 
which  the  judicial  department  exercises  over 
the  others  is  of  a  restraining,  and  not  of  a 
compulsory,  power.  But  this  is  only  prac- 
tically, and  not  literally,  so.  We  may  not 
enjoin  the  others  from  doing  an  unconstitu- 
tional act,  but  by  refusing  to  give  effect  to 
such  act,  or  relieving  against  it,  when  prop- 
erly and  judicially  applied  to  for  that  pur- 
pose, we  may  restrain  them.  We  cannot  re- 
strain the  governor  from  issuing  the  bonds 
of  the  state,  contrary  to  law ;  but  when  the 
question  is  properly  presented  before  us  we 
can  declare  such  lionds  void ;  and  so  of  a 
patent  for  the  public  land  which  he  might 
issue.  And  so,  if  he  should  step  beyond  his 
constitutional  sphere,  and  unlawfully  im- 
prison a  party,  we  could  discharge  such  party 
on  habeas  corpus.  But  we  have  no  power  to 
compel  either  of  the  other  departments  of  the 
government  to  perform  any  duty  whidi  the 
constitution  or  the  law  may  impose  upon 
them,  no  matter  how  palpable  suclT  duty  may 
be,  any  more  than  either  of  those  departments 
may  compel  us  to  perform  our  duties.  The 
governor  is,  and  must  be,  as  independent  of 
us  as  is  the  legislature,  or  as  we  are  of  el* 
ther  of  them. " 

Third.  As  to  the  third  and  last  qoestlon 
submitted  to  us,  we  have  to  say  that,  under 
article  7,  §  6,  of  the  Constitution,  above  re- 
ferred to,  the  power  of  the  governor  to  ad- 
journ the  general  assembly  upon  the  happen- 
ing of  the  event  therein  mentioned  is  general, 
and  not  dependent  upon  the  fact  as  to  whether 
the  two  houses  have  joined  in  grand  com- 
mittee or  not.  The  exigency  provided  for 
by  the  constitution  had  arisen.  The  neces- 
sary and  only  warrant  required  for  aoion  on 
igi  ize     y  Q 
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his  part  was  the  certificate  of  disagreement. 
It  is  true,  he  was  not  bound  to  act  on  that 
^certificate.  The  records  of  both  houses  are 
public,  and  the  executive  is  as  full^  entitled 
to  take  notice  of  them  as  the  judiciary.  He 
may  go  behind  the  certificate,  and  determine 
by  an  inspection  of  the  records  of  the  two 
houses  whether,  in  fact,  the  disagreement 
•exists  as  certified ;  and  even  if  the  record  of 
one  house  should  not  disclose  that  it  had 
acted,  nonaction  is  sometimes  equivalent  to 
adverse  action,  and  may  be  so  treated  by  the 
•executive  in  determining  whether  a  disagree- 
ment exists,  which  calls  for  the  exercise  of 
his  constitutional  prerogative. 

The  argument  as  to  jurisdiction  implies  a 
power  of  review  by  the  iudiciar^ ;  but  this 

Saestion  being  left  by  the  constitution  en- 
rely  in  the  hands  of  the  legislature  and  the 
•executive,  we  think  we  are  bound  to  consider 
action  taken  as  an  accomplished  fact  It  is 
Ifke  the  judgment  of  a  court  of  general  ju- 
risdiction, which  is  final  and  conclusive. 
Whenever,  therefore,  there  shall  be  a  dis- 
agreement between  the  two  houses  as  to  the 
time  or  place  of  adjournment  certified  to  the 

governor  by  either, — and,  as  before  stated, 
e  is  the  sole  judge  as  to  the  fact  of  the  ex- 
istence of  such  disagreement  upon  such  cer- 
iiflcation  to  him, — we  think  he  has  the  con- 


stitutional power  to  adjourn  them  under  said 
section  6  oi  the  Constitution.  The  state  of 
the  business  pending  before  the  assembly 
would  doubtless  be  taken  into  account  both 
by  the  house  taking  the  initiative  in  the 
matter  of  the  adjournment,  and  also  by  the 
governor  in  declaring  that  the  exigency  pro- 
vided for  in  said  section  had  arisen :  but  we 
do  not  think  the  power  eranted  therein  would 
be  affected  thereby.  Nor,  it  appearing  of 
record  that  by  reason  of  the  certification 
aforesaid  he  had  jurisdiction  in  the  premises, 
have  we  any  authority  to  inquire  into  the 
facts  upon  which  the  governor  based  his  said 
action ;  for,  as  said  by  Judge  Story  in  Martin 
V.  Moti,  25  U.  S.  12  Wheat.  19,  31,  6  L.  ed. 
587,  541 :  **  Whenever  a  statute  gives  a  dis- 
cretionary power  to  any  person,  to  be  exer* 
cised  by  him  upon  his  own  opinion  of  certain 
facts.  It  is  a  sound  rule  of  construction  that 
the  statute  constitutes  him  the  sole  and  ex- 
clusive judge  of  the  existence  of  those  facts.* 
We  therefore  answer  said  third  and  last  quee* 
tion  in  the  afl^rmative. 

Charles  Matteson. 

John  H.  Stiness. 

P.  E.  Tillinghast. 

George  A.  Wilbur. 

Horatio  Rogera. 

Wm.  W.  Douglas. 
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1.   No  writ  of  error  lies  to  the  court  of  ap- 
peals of  Maryland  from  a  decision  of  the  circuit 


court  on  an  appeal  from  fhe  Judgment  of  a  JuiK 
tioe  of  the  peace. 
8.   A  etatute  prohibiting  labor  on  Son- 
day  is  not  in  conflict  with  the  Constitution  of 
the  United  States  or  of  Maryland. 

8«  A  conetitutional  ipiarantgr  of  rell^ 
ioua  liberty  is  not  violated  by  a  statute  pro- 
hibitinff  Sunday  labor. 


NOTB.— T7i«  eonstUxUionaHtyof  Sundau  laws. 

The  case  of  Juduind  v.  Statb,  above  reported, 
and  the  case  of  Psopi^b  v.  BbijUBt,  anU^  096,  revive 
the  question  of  the  constitutionality  of  Sunday 
laws,  which  has  been  settled  so  far  as  decision  can 
settle  it  by  overwhelming  authority. 

The  decision  of  a  recorder  at  nisi  prius  in  an 
•early  South  Carolina  case  held  a  Sunday  dos- 
ing ordinance  unconstitutional  as  to  a  Jew,  but 
this  decision  was  reversed  on  appeal,  deciding  that 
it  was  a  mere  police  regulation  which  did  not  in- 
terfere with  the  exercise  of  religious  privileges. 
Charleston  v.  Benjamin,  2  Strobh.  L.  fi08, 40  Am. 
Dec  606. 

In  Ex  parte  Newman,  9  Gal.  60S.  a  Sunday  law  pro- 
hibiting the  sale  of  goods  was  held  by  two  of  the 
three  Judges  to  be  unconstitutional  as  an  unneces- 
sary denial  of  the  right  to  acquire  property,  and  as 
violating  the  constitutional  prohibition  against  dis- 
crlmi nation  or  preferences  as  to  religious  profes- 
sion or  worship;  but  Judge  Field,  who  has  since 
been  for  many  years  a  Justice  of  the  Supreme 
Court  of  the  United  States,  made  a  vigorous  dissent 
from  the  decision,  and  in  Bx  parte  Andrew,  18  CaL 
^78,  the  decision  was  expressly  overruled,  adopting 
the  former  dissent  of  Judge  Field. 

This  later  decision  upholding  the  constitution- 
•ality  of  such  a  statute  was  followed  and  fully  ap- 
proved in  Ex  parte  Burke.  69  Cal.  6,  which  was  a 
<oase  as  to  the  keeping  open  of  a  saloon  on  Sunday. 

In  Ejc  parU  Koser,  60  Cal.  177,  the  same  doctrine 
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was  followed,  upholding  a  law  requiring  stores, 
workshops,  and  similar  places  of  business  to  be 
closed  on  Sunday,  and  deciding  that  It  did  not  vio- 
late the  constitutional  guaranty  of  freedom  of  re> 
ligious  profession  and  worship  without  discrimina- 
tion or  preference.  Three  Judges,  however,  dissent- 
ed from  this  decision,  of  whom  two  attempted  to 
distinguish  the  case  tiom  Andrew^s  Case  on  the 
ground  that  in  the  present  case  the  statute  at- 
tempted to  make  the  observance  of  Sunday  a  relig- 
ious observance  as  it  was  in  a  portion  of  the  stat- 
utes headed*'crlmes  against  religion  and  conscience, 
and  other  offenses  against  good  morals." 

The  other  oases  in  which  the  constitutionality 
of  a  statute  requiring  cessation  from  business  on 
Sunday  has  been  questioned  and  discussed  have  iv 
every  instance  decided  that  such  statutes  are  not 
unconstitutional. 

The  constitutional  provisions  as  to  due  process 
of  law,  equal  privileges  and  immunities  of  citizens, 
right  to  acquire  property,  as  well  as  those  prohibit- 
ing the  establishment  of  religion  and  guaranteeing 
freedom  of  worship,  have  been  among  those  under 
which  such  statutes  have  been  attacked. 

While  in  some  cases  courts  have  based  their  de- 
cision in  support  of  Sunday  laws  on  religious 
grounds,  the  decisions  generally,  especially  in 
recent  cases,  are  based  on  the  proposition  that  a 
Sunday  law  is  a  civil  or  police  regulation. 

This  is  the  doctrine  held  in  Bloom  v.  Richards,  t 
Ohio  St.  887;  McGatrick  ▼.  Wason,  4  Ohio  St.  S66( 
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ERROR  to  the  Circuit  Court  for  Kent  County 
to  review  a  judgment  convicting  defend- 
ant of  working  on  Bunday,  contrary  to  the 
provisions  of  the  statute.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  James  T.  BinsriT^^lcl  ^^^  plaintiff  in 
error. 

Mr.  John  P.  Poe.  AUy-Oen,,  for  defend- 
ant in  error : 

No  writ  of  error  lies  to  this  court  from  the 
final  decision  of  a  circuit  court,  on  an  ap- 
peal to  it  from  the  Judgment  of  a  justice  of 
the  peace. 

Baynsr  y.  State,  62  Md.  868;  Clark  y. 
Vann<yrt  (Md.)  Nov.  16.  1898. 

Mr,  WiUiam  M.  Slay  also  for  defendant 
in  error. 


Boyd*  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  arrested,  under 
a  warrant  issued  by  a  justice  of  the  peace  for 
Kent  county,  for  husKing  com  on  Sunday. 
Ho  was  tried,  convicted,  and  fined  five  dol- 
lars and  costs,  in  accordance  with  the  pro- 
visions of  article  27.  %  247.  of  the  Code  of 
Public  (General  Laws.  He  appealed  to  the 
circuit  court,  where  he  elect^  to  be  tried 
before  the  court,  and  was  convicted  and  fined 
five  dollars  and  costs  by  that  court.  He  has 
brought  the  case  to  this  court  by  petition  ia 
the  nature  of  a  writ  of  error,  in  which  he 
designates  the  following  as  the  points  of  law 
to  be  reviewed :  (1)  That  section  247  of 
article  27  of  the  Code  is  void  because  it  is 
in  violation  of  the  first  paragraph  of  the  14th 
article  of  the  Constitution  of  the  United 


Stutc  V.  Bott,  81  La.  Ann.  868, 88  Am.  Bep.  204;  State 
V.  Judffe  of  Criminal  Dist.  Ct.  of  Orleans,  80  La. 
Ann.  182;  Charleston  v.  Benjamin,  2  Strobh.  L.  608, 
40  Am.  Dec  606;  Specht  v.  Com.  8  Pa.  812. 48  Am. 
Deo.  518. 

In  Flolicksteln  y.  Mobile,  40  Ala.  72Mt  is  said 
that  *^he  legislature  is  not  prohibited  from  making 
municipal  regulations  because  they  have  the  sanc- 
tion also  of  a  religious  society."  and  adds  that  the 
designation  of  a  day  of  rest  would  not  infringe  the 
constitution,  whether  that  day  should  be  the  Chris- 
tian or  Jewish  Babbath. 

In  8t  Joseph  v.  BUiott,  47  Mo.  App.  418,  it  is  said: 
'*The  truth  is  that  some  courts  have  concluded 
(perhaps  without  sufficient  Justification)  that  laws 
enacted  for  the  observance  of  Sunday  as  a  relig- 
ious duty  were  repugnant  to  constitutions  guaran- 
teeing religious  freedom,  and  yet  determined  to 
uphold  them  and  set  about  to  find  other  reasons 
than  those  based  on  Christianity.  These  reasons 
Binggold  in  his  work  on  the  Law  of  Sunday,  p.  101, 
declares  to  bean  ^^afterthought  of  the  courts;  that 
is  to  say,  that  it  is  an  attempt  to  find  a  sanction  for 
those  statutes  in  Constitutions  which  have  never 
been  the  moving  cause  of  their  enactment.**  But 
the  court  soys  further,  **  Whatever  may  be  the 
reason  for  such  statutes,  they  are  valid  enact- 
ments.** 

Tn  considering  the  oonstitutlonallty  of  Sunday 
laws,  it  is  well  to  remember  that,  as  mentioned  in 
Lindenmuller  v.  People,  88  Barb.  648,  *%he  Sabbath 
is  older  than  our  state  government;  was  a  part  of 
the  laws  of  the  colony:  and  its  observance  regu- 
lated by  colonial  laws;**  therefore,  in  considering 
whether  constitutional  provisions  were  meant  to 
preclude  laws  for  Sunday  observance,  the  fact  that 
such  laws  existed  at  the  time  of,  and  before  the 
adoption  of  the  Constitution  is  very  significant. 

In  Shover  v.  State,  10  Ark.  260,  It  is  held  that  a 
statute  prohibiting  the  sale  of  goods  on  Sunday 
does  not  violate  constitutional  provisions  for  free- 
dom of  worship,  and  that  no  person  shall  be  com- 
pelled to  attend,  erect,  or  support  any  place  nf 
worship,  or  maintain  any  minister,  against  his  con- 
sent. 

In  State  v.  Ambs,  20  Mo.  214,  a  statute  prohibiting 
Sunday  labor  is  held  not  to  violate  constitutional 
provisions  for  freedom  of  worship  and  conscience, 
and  that  no  person  shall  be  hurt  or  molested  in  his 
religions  profession  or  sentiments.  If  he  does  not 
disturb  others,  and  that  no  preference  shall  be 
given  to  any  sect  or  mode  of  worship. 

So  in  Flolicksteln  v.  MobUe,  40  Ala.  725,  such  a  stat- 
ute is  held  valid  as  to  a  Jew,  under  constitutional 
provisions  that  no  person  shall  be  hurt,  molested. 
or  restrained  in  his  religious  sentiments  or  pro- 
fession, provided  he  does  not  disturb  others  in 
their  religious  woxshlpb 
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In  y ogtesong  v.  State,  0  Ind.  112,  such  a  statute- 
is  upheld  without  discussion  of  its  constitution- 
ality, with  the  mere  statement  that  this  question  is 
hardly  open. 

So  in  Ex  parte  Sundstroin,  26  Tez.  App.  138,  ar 
Sunday  law  is  upheld  and  declared  not  to  violate 
the  constitutional  right  of  Jews,  under  provisions 
as  to  equal  rights  and  freedom  of  worship. 

To  the  same  effect  Is  Specht  v.  Com.  8  Pa.  812, 4» 
Am.  Dec.  618,  holding  that  even  as  to  persons  who 
observe  the  seventh  day  as  the  Sabbath,  a  Sunday 
law  does  not  violate  constitutional  provisions  for 
freedom  of  worship  and  conscience.  This  case 
follows  Com.  V.  Wolf,  8  Seig.  *  B.  48.  in  which  it 
was  held  that  Jews  were  subject  to  the  Sunday  laws.- 

A  Sunday  closing  law  is  also  held  valid  as  to  a 
Jew  in  State  v.  Judge  of  Criminal  Dist  Ct.  of  Or- 
leans, 80  La.  Ann.  182,  deciding  that  it  does  not 
deny  equal  privUeees  or  immunities,  nor  the  right 
to  life,  liberty,  and  property  nor  to  due  process  of 
law. 

It  is  held  in  Com.  v.  Hyneman,  101  Mass.  8QL  that 
the  law,  as  a  law  prohibiting  sales  of  liquor  on 
Sunday,  applied  to  Jews,  although  they  might  be 
exempted  from  the  Sunday  law  as  to  labor  by 
their  observance  of  the  Jewish  Sabbath. 

But  in  Com.  v.  Has,  122  Mass.  40,  a  statute  prohib- 
iting the  opening  of  shops  on  Sunday  is  held 
good,  even  as  to  seventh  day  believers,  and  not  a 
violation  of  the  constitutional  provision  that  *^a 
subordination  of  any  one  sect  or  denomination 
shall  ever  be  established  by  law.** 

The  equal  privileges  and  immunities  of  citisens 
are  held  in  Johns  v.  State,  78  Ind.  382, 41  Am.  Rep. 
577,  not  to  be  violated  by  a  statute  against  Sunday 
labor  which  excepts  from  its  operation  those  who 
worship  on  the  seventh  day  of  the  week. 

While,  on  the  other  hand,  an  ordinance  which 
makes  an  exception  from  the  Sunday  law  of  those 
who  keep  Saturday  and  close  their  place  of  busi- 
ness on  that  day,  was  held  an  unconstitutional  dis- 
crimination between  citisens.  Shreveport  v.  Levy, 
86  La.  Ann.  671, 21  Am.  Bep.  6S8. 

Following  this  case  it  was  held  in  Anonymous, 
12  Abb.  N.  CL  466,  that  an  injunction  against  the 
proeecutlon  of  a  Jew  for  violation  of  the  Sunday 
law  would  not  be  granted,  notwithstanding  an  ex- 
ception in  the  statute  as  to  those  who  observed  an- 
other day  of  the  week,  because  the  court  regarded 
this  exception  as  an  unconstitutional  discrimina- 
tion between  citisens. 

Exactly  opposite  to  this  decision  is  the  decision 
m  Ohio  that  an  ordinance  prohibiting  bUsinesB  on 
Sunday  is  void,  if  it  does  not  make  an  exception  of 
those  who  observe  the  seventh  day.  Canton  v. 
Nist,  0  Ohio  St.  480. 

See  on  this  point  the  case  of  PaoPUB  v.  BuJ«M^ 
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States.  (2)  That  said  statute  is  void  because 
it  is  in  violation  of  article  86  of  the  Bill  of 
Rights  of  the  Constitution  of  Maryland.  (8) 
That  the  circuit  court  for  Kent  county  had 
no  jurisdiction  to  try  and  convict  the  traver- 
ser, since  the  Justice  of  the  peace  had  no  ju- 
risdiction: First.  Because  (a)  the  warrant 
charged  no  offense  under  the  statute,  as  it 
failed  to  set  forth  that  the  husking  of  com 
on  Sunday  was  not  a  work  of  necessity  or 
charity,  (b)  The  warrant  shows  upon  its 
face  that  it  was  issued  on  Sunday,  and  its 
mandate  is  to  apprehend  the  traverser  im- 
mediately. It  is  admitted  that  it  was  act- 
ually served  on  Sunday.  For  these  reasons 
it  is  void,  and  no  jurisdiction  could  be  ac- 
quired under  it.  Second.  That  the  bond  for 
appearance  of  the  traverser  in  the  circuit 
court  is  void  because  it  held  him  to  answer 
a  charge  of  Sabbath  breaking,  and  no  such 
offense  is  known  to  the  laws  of  this  state ; 
and  it  is  also  in  fatal  variance  with  the  war- 
rant, which  says  nothing  of  Sabbath  break- 
ing by  the  traverser,  but  charges  him  with 
husking  corn  on  Sunday. 


The  attorney- general,  on  behalf  of  the  state, 
moved  to  quasn  the  writ  of  error  on  the 
ground  that  no  writ  of  error  lies  to  this  court 
from  the  decision  of  the  circuit  court,  en  an 
appeal  to  it  from  the  judgment  of  a  justice 
of  the  peace.  That  motion  must  prevail. 
It  is  well  settled  in  this  state  that,  when  the 
circuit  court  has  jurisdiction  to  hear  and 
decide  an  appeal  from  a  justice  of  the  peace, 
its  decision  Is  final,  and  an  appeal  or  writ 
of  error  to  this  court  will  not  lie,  unless,  oi 
course,  the  statute  authorizes  such  appeal  or 
writ  of  error  to  this  court.  If  the  traverser 
desired  to  contest  the  constitutionality  of  the 
law  under  which  he  was  arrested,  and  have 
that  question  properly  presented  for  the  con- 
sideration of  this  court,  he  could  have  ap- 
plied for  the  writ  of  certiorari  upon  tne 
specific  ground  of  tbe  unconstitutionality  of 
the  law,  and  the  consequent  want  of  power 
and  jurisdiction  of  the  justice  of  the  peace 
to  proceed  under  it.  This  court  could  then 
have  reviewed  the  judgment  of  the  circuit 
court  on  an  appeal  or  writ  of  error.  Nor  can 
we  review  the  decision  of  the  circuit  court 


A  statute  prohlbltinflr  dramatlo  performanoee  on 
Sunday  Is  held  oonstitutional  in  LlDdenmuller  v. 
Feuple,  88  Barb.  648;  Neuendorfl  t.  Duryea,  60  N. 
T.  567, 25  Am.  Rep.  285;  People  v.  Hoym,  20  flow. 
Pr.TS. 

These  cases  hold  that  such  a  law  does  not  in- 
friDgre  liberty  of  conscience  or  the  free  exercise  or 
enjoyment  of  religlouB  privilege  and  worship  with- 
out discrimination  or  preference. 

A  territorial  statute  prohibitinff  saloons  to  be 
open  on  Sunday  has  been  held  not  contrary  to  pub- 
lic policy,  in  People  v.  Griffin,  1  Idaho,  476. 

A  statute  prohibiting  saloons  to  be  opened  on 
Sunday  is  not  against  the  constitutional  provision 
for  the  **unif orm  operation**  of  laws  of  a  jreneral 
nature.    Kx  parte  Burke,  60  CaL  6. 

A  statute  prohibiting  stores,  workshops,  saloons 
and  other  places  of  business  from  being  open  on 
Sunday  is  not  a  special  law,  within  the  meaning  of 
a  constitutional  provision  as  to  spedal  laws.  Ex 
parte  Koeer,  60  Cal.  177. 

But  a  penal  statute  applicable  to  bakers  only, 
prohibiting  them  from  baking  on  Sunday,  was 
held  in  Ex  parte  Westerfleld,  6SGal.  660. 86  Am.Rep. 
47.  to  be  a  special  law  within  the  meaning  of  a  con- 
stitutional provision  against  special  laws  for 
crimes  and  mlsdcmeanora. 

The  validity  of  municipal  ordinances  prohibiting 
the  sale  of  intoxicating  liquors,  or  other  business 
on  Sunday,  except  so  far  as  it  involves  the  ques- 
tion of  legislative  power  to  make  Sunday  laws.  Is 
not  here  considered.  It  is  expressly  held  In  FNash- 
Tille  V.  Unck,  12  Lea,  490,  that  tbe  legislature  may 
authorize  such  ordinance. 

In  addition  to  the  cases  contained  in  this  note, 
there  are  a  very  large  number  of  cases  in  which  the 
ooostitutlonality  of  Sunday  laws  has  been  assumed 
and  acted  upon.  Among  these  are  all  the  cases 
found  in  the  note  on  ^^Sunday  Labor"  with  the  case 
of  Quarles  v.  State.  14  L.  R.  A.  lOS,  also  in  the 
note  on  "Prohibition  of  Sunday  Sports  or  Games,** 
State  V.  0*Bourk,  17  L.  B.  A.  880,  as  well  as  the 
cases  in  the  note  on  "Remedy  of  Party  as  to  Rescis- 
sion of  Sunday  Contract,**  with  the  case  of  Kelly 
V.  CkMgrove,  17  L.  R.  A.  779, 

These  cases  are  only  a  smaU  portion  In  which 
Sunday  laws  have  been  enforced.  It  is  very  evi- 
dent therefore,  that  the  Judicial  sanction  of  Sun- 
day laws,  though  they  have  been  attacked  on 
many  points,  has  been  very  nearly  unanimous. 
Considering  the  fact  mentioned  above,  thatSim- 
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day  laws  were  in  existence  in  the  colonies  before 
the  adoption  of  any  state  constitutions,  and  that 
Sunday  Is  incidentally  recognized  in  many  of  the 
state  constitutions,  as  in  its  exception  from  the 
computation  of  days  within  which  a  blU  must  be 
returned  by  the  governor,  it  is  plain  that  tbe  peo- 
ple in  adopting  the  constitution  of  such  a  state  did 
not  Intend  by  any  implication  to  deny  the  validity 
of  such  laws.  Therefore,  if  they  were  to  be  held 
unconstitutional,  it  could  only  be  on  the  ground 
of  inevitable  repugnance  to  some  fundamental  pro- 
vision of  the  constitution.  That  such  laws  are  not 
repugnant  to  fundamental  constitutional  princi- 
ples is  now  so  universally  established  in  every  ju- 
risdiction in  which  such  laws  have  t>een  attacked 
that  it  would  seem  to  t>e  settled  as  fully  as  Judicial 
decisions  can  settle  anything. 

And  a  statute  prohibiting  barbers  only  from 
keeping  open  a  bathroom  on  Sunday  is  held  uooon- 
stitutional  class  legislation.  Ragio  v.  State,  80 
Tenn.  272. 

In  these  two  cases  last  cited,  it  will  be  seen  that 
the  same  act  which  other  persons  could  do  law^ 
fully  was  made  an  offense  when  done  by  a  particu- 
lar class  of  persons. 

But  a  Sunday  statute  excepting  druggists  from 
its  provisions  is  not  unconstitutional  as  a  denial  of 
equal  rights,  or  as  a  special  law.  Bohl  v.  State,  8 
Tex.  App.  688. 

And  a  Sunday  law  is  not  void  for  discrimination 
between  classes  of  persons  and  as  a  denial  of  equal 
rights,  privileges,  and  immunities,  because  it  does 
not  apply  to  certain  classes  of  business,  but  ex- 
cepts from  its  operations  drug-stores,  offices  of 
physicians,  photograph  galleries,  railroad  offices, 
hoteh^  restaurants,  and  various  other  kinds  of 
bunlness.    Liberman  v.  State,  26  Neb.  464. 

The  exemption  from  a  Sunday  law  of  those  who 
observe  the  seventh  day  does  not  make  the  statute 
void.    Ibid. 

The  title  **An  Act  to  preserve  the  public  peace 
and  order**  on  Sunday  is  sufficient  for  a  statute 
prohibiting  dramatic  entertainments  In  New  7ork 
city  on  that  day.  Neuendorif  v.  Duryea,  60  N.  Y. 
657,25Am.Rep.286. 

So  the  title  of  an  act  which  states  that  it  is  to  pre- 
vent the  sale  of  intoxicating  liquors  to  minors, 
drunken  persons,  etc.,  is  sufficient  to  cover  the  pro- 
hibition of  such  lalss  on  Sunday.  Kurtx  v.  People, 
a8Mtoh.27a  B.A.B. 
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on  the  question  of  the  alleged  defects  on  the 
face  of  the  warrant  and  bond.  That  court 
had  the  power  and  authority  to  entertain  the 
appeal  from  the  judgment  of  the  justice  on 
the  question  of  jurisdiction,  as  well  as  on 
other  grounds,  and,  the  plaintiff  in  error 
having  invoked  and  submitted  himself  to  its 
jurisdiction,  its  judgment  is  final  and  con- 
clusive. The  case  of  Bayner  v.  State,  52  Md. 
868,  is  directly  in  point,  and  it  is  unneces- 
sary to  refer  to  the  other  decisions  of  this 
court. 

The  attornev  for  the  plaintiff  in  error  ar- 
gued at  considerable  length  the  constitution- 
ality of  the  Sunday  law  involved  in  this 
case,  and  urgently  requested  this  court  to 
pass  upon  that  question,  regardless  of  our 
views  on  the  motion  to  ouash  the  writ  of 
error.  Having  determined  that  ihe  case  is 
not  properly  before  us,  we  do  not  feel  called 
upon  to.  discuss  at  length  the  cases  cited  or 
reasons  assigned  by  the  learned  counsel,  but, 
as  a  refusal  to  state  our  conclusions  might 
be  deemed  by  some  an  indication  of  doubt 
on  our  part,  we  will  briefly  state  our  views 
on  this  subject.  We  have^^not  the  slightest 
hesitation  in  announcing  that  the  law  com- 
plained of  is  not  in  conflict  with  the  consti- 
tution of  the  United  States  or  of  Maryland. 
Although  the  ar/2:ument  of  the  attorney  for 
the  plaintiff  in  error  gave  evidence  of  thor- 
ough research  and  great  labor,  as  well  as 
ingenuity  and  ability,  he  was  compelled  to 
admit  that,  if  we  were  to  be  governed  by 
precedent,  he  had  no  standing  in  court,  as 
the  cases  were  opposed  to  his  contention. 

There  have  been  numerous  decisions  in 
this  country,  as  well  as  elsewhere,  sustain- 
ing such  law,  and  we  have  no  desire  to  be 
the  exception  to  the  general  rule.  Nature, 
experience,  and  observation  suggest  the  pro- 
priety and  necessity  of  one  day  of  rest,  and 
the  day  generally  adopted  is  Sunday.  There 
are,  and  always  will  be,  honest  differences 
of  opinion  as  to  how  Sunday  shall  be  spent, 
but  the  advantages  of  having  a  weekly  day 
of  rest,  ''from  a  mere  physical  and  political 
standpoint,"  are  too  apparent  to  permit  us 
to  doubt  the  proprietv  of  having  reasonable 
laws  to  regulate  work  on  that  day.  In  in- 
terpreting them,  courts  must  not  place  un- 
reasonable constructions  upon  them.  There 
may  be  some  circumstances  under  which  it 
would  be  deemed  harsh  and  severe  to  punish 
a  man  for  husking  corn  on  Sunday ;  but  if 
he  defies  the  laws  of  the  state,  or  makes  him- 
self obnoxious  to  those  desiring  the  auiet  and 
peace  of  this  day  of  rest,  he  should  expect 
the  machinery  of  the  law  to  be  put  in  motion. 

If  the  position  taken  by  the  plaintiff  in 
error  in  reference  to  the  law  in  question  is 
correct,  then  the  law  prohibiting  the  sale  of 
liquor,  etc.,  on  Sunday,  is  unconstitutional, 
as  would  be  most,  if  not  all,  of  our  laws  con- 
cerninfi:  Sunday.  If  the  legislature  cannot 
prohibit  work,  etc.,  on  Sunday,  as  forbidden 
by  section  247  of  article  27  of  the  Code,  why 
sliould  it  be  permitted  to  prohibit  the  sale 
of  liquor,  goods,  wares,  or  merchandise,  or 
prohibit  dancing  saloons,  opera  houses,  bar- 
ber shops,  etc. ,  from  being  kept  open  on  that 
day?  The  laws  and  courts  of  this  state  have 
recognized  Sunday  as  a  day  of  rest  from  the 
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time  the  state  was  formed,  and  statutes  on 
the  subject  that  were  in  force  in  colonial 
days  are  still  in  our  Code.  This  court  has, 
from  time  to  time,  given  expression  to  its 
views  on  the  question  in  very  clear  and  un- 
equivocal terms. 

In  Kilgour  v.  Mile9,  6  Gill  A  J.  274,  Judp 
Chambers,  in  delivering  the  opinion  of  the 
court,  said:  ''The  Sabbath  is  emphatically 
the  dav  of  rest,  and  the  day  of  rest  here  is 
the  'Lord's  dajr'  or  Christian's  Sunday. 
Ours  is  a  Christian  community,  and  a  day 
set  apart  as  the  day  of  rest  is  the  day  con* 
secrated  by  the  resurrection  of  our  Savior, 
and  embraces  the  24  hours  next  ensuing  the 
midnight  of  Saturday."  In  StaU  v.  Fear- 
son,  2  Md.  818,  Judge  Mason,  in  passing 
upon  the  charge  of  permitting  persons  to  bet 
on  cards  on  Sunday,  contrarv  to  the  statute 
then  in  force,  sustained  the  law,  and  added 
that,  **  independent  of  any  statutory  prohibi- 
tion, this  is  a  gross  offense  against  decency 
and  public  morals,  and  therefore  richly  mer- 
its punishment." 

In  Philadelphia,  W.  d  B,  R  Co.  t.  Leh- 
man, 56  Md.  227,  40  Am.  Rep.  415,  Judge 
Alvey,  in  speaking;  of  Sunday  laws  in  the 
different  states,  said :  **  They  are  substanti- 
al!;^ the  same  in  their  general  scope  and  pro- 
vision, all  looking  to  keeping  the  day  sacred, 
and  as  one  of  rest  irom  secular  employment ;" 
and  in  other  cases  our  Sunday  laws  have  been 
enforced.  Some  of  the  statutes  in  force  in 
this  state  were  passed  as  early  as  1728 ;  the 
one  complained  of  in  this  esse  bearing  that 
date  originally,  and  being  continued  in  the 
Code  of  1888.  The  tendency  of  legislation 
in  this  country  is  to  provide  for  further  rest, 
rather  than  to  take  away  **the  day  of  rest** 
that  is  welcomed  by  the  industrious  and  hard- 
working people  of  our  land.  As  late  as  1892 
the  legislature  of  Maryland  passed  a  law  au- 
thorizing banks  in  the  city  of  Baltimore  to 
close  their  doors  for  business  at  12  o'clock 
noon  on  every  Saturday  in  the  year,  and  pro- 
vided for  the  payment  of  notes,  etc.,  falling 
due  on  Saturday,  *'on  the  next  succeeding 
secular  or  business  day." 

Article  36  of  our  Declaration  of  Riehts 
guarantees  religious  liberty  ;  but  the  members 
of  the  distinguished  body  that  adopted  that 
constitution  never  supposed  they  were  giving 
a  deathblow  to  Sunday  laws  by  inserting  that 
article.  Those  laws  do  not  prohibit  or  inter- 
fere with  the  worship  of  God  on  any  day 
other  than  Sunday,  nor  do  they  compel  any 
one  to  worship  him  on  Sunday.  It  is  un- 
doubtedly true  that  rest  from  secular  employ- 
ment on  Sunday  does  have  a  tendency  to 
foster  and  encourage  the  Christian  religions, 
of  all  sects  and  denominations,  that  observe 
that  day,  as  rest  from  work  and  ordinary  oc- 
cupations enables  many  to  engage  in  public 
worship  who  probably  would  not  otherwise 
do  so.  But  it  would  scarcely  be  asked  of  a 
court,  in  what  professes  to  be  a  Christian 
land,  to  declare  a  law  unconstitutional  be- 
cause it  requires  rest  from  bodily  labor  on 
Sunday,  except  works  of  necessity  and  char- 
ity, and  thereby  promotes  the  cause  of  Chris- 
tianity. If  the  Christian  religion  is,  inci- 
dentally or  otherwise,  benefited  or  fostered 
by  having  this  day  of  rest  (as  it  undoubtedly 
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Is),  there  is  all  the  more  reason  for  the  en- 
forcement of  laTvs  that  help  to  preserve  it. 
While  courts  have  generally  sustained  Sun- 
day laws  as  ''civil  regulation,"  their  decis- 
ions will  have  no  less  weight  if  they  are 
shown  to  be  in  accordance  with  divine  law 
as  well  as  human.  There  are  many  most  ex- 
cellent citizens  of  this  8tat«  who  worship 
God  on  a  day  other  than  Sundav,  and  our 
constitution  guarantees  to  them  the  ^ight  to 
do  so,— a  riffht  which  no  one  can  interfere 
with.  The  legislature  of  this  state  has  not 
undertaken  to  prohibit  work  on  the  day  ob- 
served by  them,  and  hence  they  do  not  have, 
in  their  religious  work,  the  advantage  of 


having  their  Sabbath  made  a  day  of  rest  by 
human  law ;  but  the  legislature  has  not  in 
any  way  interfered  with  their  religious  lib- 
erty, or  with  their  worship  of  Gcxi  in  such 
manner  as  they  think  most  acceptable  to  Him, 
as  they  have  a  right  to  do  under  the  above 
provision  in  the  declaration  of  rights.  If, 
then,  the  question  was  properly  before  us, 
we  would  decide  that  section  247  of  article 
27  of  the  Code  was  not  in  violation  of  the 
Constitution  of  the  United  States  9r  of  the 
constitution  of  this  state,  but,  as  stated  above, 
we  must  quash  the  writ  of  error  for  the  rea> 
sons  given. 

Writ  qf  error  quashed,  trith  easts. 


roAHO  SUPREME  COURT. 


Victor  RUMPEL,  Bespt., 

OREGON  SHORT  LDTE  &  UTAH 
NORTHERN  R  CO.,  AppL 
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*l.  Exoeptions  taken  during  tbe  trial  to 
the  rilling^  of  the  trial  court  may  be 
settled  and  saved  In  aooordance  with  the  pro- 
vislODB  of  section  44S6,  Bev.  Stat.,  or  they  may  be 
settled  after  the  trial,  in  aocordanoe  with  section 
4430,  or  in  statement  on  motion  for  new  trial,  and 
when  80  settled  and  saved  will  be  reviewed  by  su- 
preme court  on  BppeaL 

8.  Where  the  plaintiff;  in  paseiiigr  alone: 
a  street  which  warn  blocked  by  a  rail- 
toslA  train  with  an  engrine  thereto  attached, 
l)elooffinff  to  and  then  being  operated  by  the  de- 
fendant, passed  under  one  of  the  oars  of  said 
train  five  times  within  an  hour  and  a  half,  and 
was  caufrbt,  and  his  \eg  crushed,  by  the  moving: 
of  the  train  in  an  attempt  to  pass  under  the  sixth 
time,  he  is  guilty  of  such  contributory  negligence 
as  bars  a  recovery,  and  this,  even  though  the 
servants  of  the  company  failed  to  ring  the  bell  or 
sound  the  whistle  before  starting. 

B*  E^erypersonintheponseflBionofhis 
senses  is  bound  to  nse  ordinary  care 
and  prudence  to  protect  his  own  person  in  cross- 
ing railroad  tracks,  and  he  is  not  relieved  of  such 
necessity  although  the  company  is  guilty  of  neg- 
ligence, or  a  violation  of  the  statute,  in  failing  to 
ring  the  hell  or  sound  the  whistle  before  starting. 

4*  Evidence  of  a  railroad  company 
blockadinpT  streets  at  any  other  time 
than  that  at  which  the  accident  is  alleged  to  have 
occurred,  or  of  custom  of  people  to  crawl  under 
cars  so  blockading  streets  at  other  times  than 
that  at  which  the  accident  occurred,  is  not 
proper,  and  should  be  excluded  from  the  Jury. 

(January  81, 1894.) 

APPEA.L  by  defendant  from  a  Judgment  of 
the  District  Court  for  Ada  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Be- 
f>ersed. 

^Headnotes  by  Moroak.  J. 


Note.— For  cases  as  to  negJiprence  in  passing  be- 
tween or  under  cars,  see  Central  R.  &  Bkg.  Go.  v. 
Bylee  (Oa.)  18  L.  B.  A.  634,  and  nots, 
22JLR.A. 

See  aJso  23  L.  K.  A.  260. 


Statement  by  Moreen,  J,: 

Plaintiff  brought  suit  against  defendant 
corporation  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff  by  reason 
and  on  account  of  negligence  of  defendant. 
The  complaint  alleges  the  corporate  char- 
acter of  defendant,  and  *'that  on  the  30th 
day  of  June,  1890,  while  defendant  owned, 
controlled,  and  operated  a  railroad  In  Ada 
county,  in  the  state  of  Idaho,  and  in  the  town 
of  Nampa,  in  said  Ada  county,  Idaho,  said 
defendant  negligently,  carelessly,  etc.,  al- 
lowed, permitted,  and  caused  freight  cars  and 
locomotive  steam  en^ne  to  stAnd,  to  be,  and 
to  remain  on  their  railroad  track  in  said  town 
of  Nampa,  county  and  state  as  aforesaid,  in 
such  manner  as  to  block  a  public  highway, 
commonly  known  as  the  *  Boise  City,  IKampa 
and  River  Wagon  Road,'  designated  on  plat 
of  Nampa  as  'Street  P, *  at  a  place  or  point 
where  the  Oregon  Short  Line  and  Utah  North- 
em  Railway  and  its  switches  cross  said  street, 
about  175  yards  west  of  the  passenger  depot 
of  defendant,  in  said  town  of  Nampa,  for  the 
period  of  about  one  and  one  half  hours,— 
from  about  7 :30  A.  M.  to  about  the  hour  of 
nine  o'clock  A.  M.  on  the  20th  day  of  June, 
1890.  That  on  the  20th  day  of  June,  1890, 
this  plaintiff  was  a  resident  of  the  territory 
(now  state)  of  Idaho,  and  of  said  town  of 
Nampa,  and  employed  as  a  day  laborer  by 
Ruel  Murphy,  in  said  town  of  Nampa.  That 
as  such  day  laborer,  and  in  the  course  of  the 
discharge  of  his  duties,  plaintiff  was  required 
and  compelled  to  cross  the  railroad  at  the 
said  street  and  wagon -road  crossing,  while 
said  street,  highway,  and  wagon  road  were 
so  stopped  up  and  blockaded  as  aforesaid  by 
defendant.  That,  in  order  to  cross  the  de- 
fendant's railroad  at  the  time  and  place  men- 
tioned herein,  this  plaintiff  was  compelled 
to  cross  under  one  of  the  defendant's  freight 
cars  so  blockading  and  stopping  up  said 
street,  highway,  and  wagon  road  as  and  in 
the  manner  aforesaid.  That  while  the  plain- 
tiff was  so  endeavoring  and  attempting  to 
cross  the  said  railroad  track  at  the  time  and 
place  aforesaid,  and  by  passing  under  one  of 
the  cars  blockading  said  crossing,  defend- 
ant carelessly,  negligently,  and  unlawfully, 
and  without  warning  this  plaintiff,  without 
blowing  any  whistle,  without  ringing  any 
bell,   and  without  aiiy  warning  or  alarm 
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whatever,  suddenly,  carelessly,  and  unlaw- 
fully started  in  (juick  motion,  and  to  moving 
the  said  locomotive  steam  engine  and  freight 
cars  which  were  so  blockading  said  street, 
wagon  road,  and  public  highway  as  afore- 
said, in  such  a  manner  as  to  knock  this  plain- 
tiff down,  and  to  pass  the  wheels  of  one  of 
said  freight  cars  over  the  left  leg  of  this 
plaintiff,  crushing,  manful ing,  breaking,  and 
bruising  said  left  leg  in  such  a  way  and 
manner  AS  to  render  the  amputation  of  said 
leg  so  manffled,  broken,  and  bruised,  just 
below  the  knee  joint,  necessary.  .  .  . 
That  said  injury  was  not  caused  or  brought 
about  by  any  careless,  negligent,  or  unlaw- 
ful act  or  acts  or  by  contributory  negligence 
of  this  plaintiff," — etc.,  and  claims  aanmges 
in  the  sum  of  $20,000.  To  this  complaint 
defendant  interposed  a  general  demurrer  that 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  demurrer 
was  overruled,  to  which  ruling  defendant 
excepted.  Defendant  then  filed  its  answer, 
wherein  it  denied  **each  and  every  allega- 
tion" of  the  complaint  ^except  what  is  here- 
in specifically  admitted ;  denies  that  it  per- 
mitted its  freight  cars  and  locomotive  steam 
engine  to  stand  and  be  upon  its  track,  in  the 
town  of  Nampa  in  such  manner  as  to  block- 
ade a  public  highway,  wagon  road,  and 
street,  commonly  known  as  the  'Boise  City, 
Nampa  and  River  Wagon  Road, '  and  desig- 
nated on  the  plat  of  I^mpa  as  *  Street  F, '  or 
any  other  public  highway,  waeon  road,  or 
street ;  denies  that  there  is  a  public  highway, 
wagon  road,  or  street  at  a  point  175  yards 
west  of  the  defendant's  depot,  in  the  "town 
of  Nampa ;  denies  that  it  did  carelessly,  neg- 
ligently, wickedly,  criminally,  and  unlaw- 
fully start  its  locomotive  steam  engine  and 
freight  cars  in  motion  without  warning  this 
plaintiff  by  ringing  its  bell  and  blowing  its 
whistle  f  and  as  a  further  cause  of  defense, 
^that  at  the  time  and  place  this  plaintiff  al- 
leges he  was  iniured  he  was  a  trespasser  upon 
defendant's  railway  tracks;"  ''that  the  in- 
juries complained  of  by  the  plaintiff  were 
occasioned  by  his  own  carelessness  and  neg- 
ligence." Upon  the  issues  thus  made  up  the 
case  went  to  trial  before  the  court  with  a 
jury.  The  plaintiff  having  rested  his  case 
upon  the  proofs  made  in  support  thereof, 
defendant  moved  the  court  for  a  nonsuit,  upon 
the  ground  that  *'the  plaintiff  has  failea  to 
prove  the  allegation  of  his  complaint,  and 
failed  to  make  out  a  cause  of  action  against 
the  defendant;  and  for  the  further  reason 
that  the  evidence  in  this  cause  produced  on 
behalf  of  the  plaintiff  shows  that  he  was 
guilty  of  contributory  negligence,  and  there- 
fore not  entitled  to  recovery  which  motion 
was  overruled  by  the  court.  The  defendant 
declining  to  offer  any  evidence,  the  case  was 
submitted  to  the  jury  under  instructions  from 
the  court,  and  a  verdict  was  returned  in  favor 
of  the  plaintiff  for  the  sum  of  $10,275.  A 
motion  for  a  new  trial  was  made,  which  was 
overruled  by  the  district  judge,  and  from  the 
order  overruling  said  motion,  as  well  as  from 
the  judgment,  this  appeal  is  taken. 

Jir.  Edgar  Wilson,  for  appellant: 
As  a  matter  of  law,  the  plaintiff  was  guilty 
«3  L.  R.  A. 


of  contributory  negligence  in  passing  under 
defendant's  car  as  set  forth  in  detail  in  plaintiif  s 
complaint. 

Mr.  Beach  defines  contributory  negligence 
to  be  "such  an  act  or  omission  on  the  part  of 
the  plaintiff,  amounting  to  a  want  of  oitlinary 
care,  as  concurring  or  co-operating  with  the 
negligent  act  of  the  defendant,  is  a  proximate 
cause  or  occasion  of  the  injury  complained 
of." 

1  Harris,  Damages  by  Corp.  p.  408;  Beach, 
Oontrib.  Ne«.  p.  7. 

The  doctnne  of  contributory  negligence  is 
to  be  taken  with  this  qualification:  that  if,  in 
addition  to  the  negligence  of  the  defendant, 
there  enters  the  element  of  malice  or  pure  will- 
fulness, the  contributory  negligence  of  plaintiff 
1b  a  false  quality,  and  defendant  is  liable. 
Although  one  may  have  placed  himself  in  a 
position  of  danger,  yet  if  the  defendant  need- 
lessly, or  wantonly,  or  recklessly  injures  him, 
the  plaintiff  can  still  recover. 

1  Harris,  Damages  by  Corp.  p.  838,  citing 
Weeks,  Damnum  Absque  Injuria,  242,  citing 
Litchfield  Coal  Co.  v.  Taylor,  81  111.  590;  Indian- 
apolis d  a  R,  Co.  V.  McClure,  26  Ind.  870,  89 
Am.  Dec.  467;  Mulherriny,  Delaware,  L.  d  W, 
R.  Co.  81  Pa.  866;  Chicago  d  N.  W.  R.  Oo.  v. 
Donahue,  75  111.  106;  Uartfield  v.  Bopcr,  21 
Wend.  615,  84  Am.  Dec.  273:  Norrin  v.  Litchr 
field,  85  N.  H.  271.  69  Am.  Dec.  546;  DiOey  v. 
Norwich  d  W.  R.  Co.  26  Conn.  591,  68  Am. 
Dec.  418;  Cooper  v.  Central  R.  Oo.  of  Iowa,  44 
Iowa.  184;  Macon  d  F.  R.  Co.  v.  Davis,  18 
Ga.  679;  Brawn  v.  Hannibal  d  8t,  J.  R.  Oo,  50 
Mo.  461, 11  Am.  Rep.  420;  State  v.  Manchaier 
d  L.  H.  Co.  52  N.  H.  528. 

In  the  absence  of  such  willfulness  or  wan- 
tonness the  general  rule  is  that  if  the  injured 
party  might  by  the  exercise  of  ordinary  care 
have  avoided  the  consequences  of  the  defend- 
ant's negligence,  and  did  not,  the  defendant 
will  neither  be  held  liable,  nor  will  the  dam- 
ages be  apportioned  between  them. 

1  Harris,  Damages  by  Corp.  p.  888,  citing 
Weeks,  Damnum  Absque  Injuria,  243,  citing 
Qray  v.  Second  Ate.  R.  Co.  65  N.  Y.  561;  State 
V.  Manchester  d  L.  R.  Co,  supra:  Central  R.  Co, 
ofN.  J.  V.  Van  Eom,  88  N.  J.  L.  188;  Oarmon 
V.  Bangor,  88  Me.  448;  Hill  v.  New  Haten,  87 
Vt  501,  88  Am.  Dec.  618;  Baltimore  d  0.  R, 
Co.  v.  MuUigan,  46  Md.  486;  Fbrks  I\Dp.  v. 
King,  84  Pa.  280;  Baltimore  d  P.  R,  Co.  v. 
Jones,  95  U.  S.  489,  24  L.  ed.  606;  Indianapolis 
d  St.  L.  R.  Co.  V.  Harst,  98  U.  S.  291.  28  L. 
ed.  898;  Michigan  Cent.  R.  Co,  v.  Campau,  35 
Mich.  468;  Murphy  v.  Chicago,  R.  1.  d  P.  R. 
Co,  46  Iowa.  661;  Mobile  d  M.  R.  Co.  v.  Ash- 
craft,  48  Ala.  15;  Western  U.  Teteg.  Oo.  v. 
Quinn,  56  111.  819;  Park  v.  O^Brien,  23  Conn. 
889;  Jackson  v.  Greens  County  Comrs.  76  N.  C. 
282;  Laicher  v.  New  Orleans,  J.  d  O.  N.  R.  Co. 
28  La.  Ann.  820;  Harlan  v.  £U.  Louis,  K.  0.  d 
N.  R.  Co.  65  Mo.  22;  Memphis  d  0,  B.  Oo.  v. 
Thomas,  51  Miss.  687. 

A  person  who,  by  his  own  fault  or  negli- 
gence, has  brought  upon  himself  a  loss  or  an 
injury,  can  claim  no  compensation  for  it  from 
another. 

Hutchinson,  Carr.  §  685,  p.  502. 

It  is  contributory  negligence,  if,  in  the  at- 
tempt to  avoid  that  which  is  merely  incon- 
venient and  in  no  sense  dangerous  the  person 
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iDJured  encounters  a  danger  obyiously  appar- 
ent to  the  minds  of  reasonable  men. 

Patterson,  Railway  Accident  Law,  p.  68, 
citine  Adams  v.  Lancashire  d  T.  R,  Co,  L.  R. 
4  0.  P.  739;  8iner  t.  Great  Western  R,  Co.  L. 
R.  3  Exch.  150,  L.  R  4  Exch.  117;  QalvesUm, 
E.  A  8.  A,  R.  Go.  T.  Le  Qierse,  61  Tex.  189; 
Damont  ▼.  New  Orleans  dt  0,  R.  Co,  9  La.  Ann. 
441,  61  Am.  Dec.  214;  lUinois  Cent  R,  Co.  y, 
AhU,  69  111.  181;  Qavett  t.  Manchester  dt  L.  R. 
<h.  16  Gray,  601,  77  Am.  Dec.  422;  Jefferson- 
tills  R.  Co,  ▼.  Hendricks,  26  Ind.  228;  Bram- 
•well,  L.  J„  in  Lax  t.  Darlington,  L.  R.  6 
£xcb.  Div.  28;  Pennsylvania  R  Co.  v.  Aspell, 
28  Pa.  147. 

Where  the  contributoir  negligence  of  the 
person  injured  is  dependent  upon  his  knowl- 
edge of  the  existence  of  a  fact,  he,  if  not  phys- 
ically or  mentally  incapacitated,  must  be  as- 
sumed to  have  had  that  knowledge,  if  he  had 
such  opportunity  of  knowing  the  fact  as  would 
have  made  it  known  to  a  person  of  average  ca- 
pacity exercising  ordinary  care  for  his  own 
safety. 

Patterson,  Railway  Accident  Law,  p.  60; 
Pennsj/lvania  R.  Co.  v.  Henderson,  supra. 

Plaintiff  cannot  act  upon  his  suppositions, 
and  then,  when  he  is  injured  by  reason  of  their 
^ing  unfounded,  make  it  the  predicate  of  a 
charge  of  negligence  on  the  part  of  the  defend- 
ant. 

Snyder  v.  VMa  Min,  4b  Smelting  Co,  2  Idaho, 
777. 

Contributory  negligence  may,  therefore,  be 
defined  to  be  that  want  of  reasonable  care  upon 
the  part  of  the  person  injured  which  concurred 
-with  the  negligence  of  the  railway  in  causing 
the  injury. 

Patterson,  Railway  Accident  Law.  p.  48; 
Butierfield  y.  Forrester,  11  East,  60;  Tuff  v. 
Wa/rman,  5  0.  B.  N.  S.  673;  Bridge  v.  Grand 
Junction  R,  Co,  8  Mees.  &  W.  244;  Holden  v. 
Liverpool  New  Gas  d  C.  Co.  S  C.B.I;  llott  v. 
Wilkes,  8  Bam.  &  Aid.  804;  Ellis  v.  London  db 
J3,  W.  R,  Co.  2  Hurlst.  &  N.  424;  Baltimore  d 
P.  R.  Co.  T.  Jones,  95  U.  S.  489,  24  L.  ed.  606; 
Pennsylvania  R.  Co.  y.  Aspell,  supra;  Hiee  v. 
KugUr,  6  Whart.  886;  Simpson  t.  Hand,  Id. 
«11,  86  Am.  Dec  231;  Wpnn  ▼.  Allard,  6 
Watts  &  S.  624;  Gouldv.  McKenna,  86  Pa.  808, 
27  Am.  Rep.  705;  thirteenth  A  F.  StreeU  Pass. 
R  Co.  V.  Boudrou,  92  Pa.  480.  87  Am.  Rep. 
707;  HeilY,  Glanding,  42  Pa.  493.82  Am.  Dec. 
637;  SilU  v.  Brown,  9  Car.  &  P.  601;  Creed  v. 
Pennsylvania  R,  Co.  86  Pa.  189,  27  Am.  Rep. 
<»8;  Crem&r  v.  Portland,  86  Wis.  92;  Houston 
d  T.  C.R  Co.  V.  Gorbett,  49  Tex.  673;  JUackoy 
w.  Missouri  Pac.  R.  Co.  18  Fed.  Rep.  286; 
Kentucky  Cent.  R.  Co,  v.  Thomas,  79  Ky.  160, 
42  Am.  Rep.  208,  1  Am.  &  En^.  R.  R.  Cas.  79; 
Harper  v.  Erie  R.  Co.  32  N.  J.  L.  88;  Deyo  t. 
New  York  Cent.  R.  Co.  84  N.  Y.  9,  88  Am. 
Dec.  418;  Jeffcrsonville  R,  Co.  v.  Hendricks,  26 
Ind.  228;  Higgins  v.  Hannibal  d  St.  J  R  Co. 
86  Mo.  418;  Sullivan  v.  Louisville  Bridge  Co.  9 
Bush,  81. 

The  reason  of  the  rule  is  that  the  defendant 
cannot  justly  be  called  upon  to  indemnify  the 
plaintiff  for  a  wrong  which  the  plaintiff  has 
done  himself. 

Heil  V.  GJanding,  supra;  Patterson,  Railway 
Accident  Law.  pp.  47.  48. 

Where  a  person  of  mature  years  knows  a 
22L.R.A. 


freight  train  is  standing  ready  to  moye  be- 
tween himself  and  the  passenger  train,  in  the 
night  time,  and  he  attempts  to  pass  and  is  in- 
jured, it  will  amount  to  such  negligence  on 
hispart  as  to  defeat  a  recovery. 

Chicago,  B.  db  Q.  JR.  Co.  v.  Dewey,  26  Dl. 
266.  79  Am.  Dec.  874. 

When,  by  the  negligence  of  a  carrier,  a  per- 
son is  injured,  while  unnecessarily  standing  in 
a  place  which  he  knows  to  be  dangerous,  he  is 
guilty  of  contributory  negligence,  and  cannot 
recover. 

Sehoenfldd  y.  Milwaukee  City  R  Co.  74 
Wis.  483,  6  Ry.  &  Corp.  L.  J.  898;  Beach's 
Digest  of  Railway  Decisipns  (1189),  g  66,  p. 

Passing  through   or    underneath    radlway 
trains  is  negligence. 
Lewis  V.  Baltimore  db  0.  R.  Co.  88  Md.  688, 

17  Am.  Rep.  621;  1  Lacey,  Digest  of  Railway 
Decisions,  p.  469;  Gdhagan  v.  Boston  db  L.  R 
Co,  1  Allen,  187,  79  Am.  Dec.  724;  Central  R 
A  Bkg.  Co.  V.  Dixon,  42  Ga.  327;  1  Thomp.  Neg. 
p.  429;  2  Rorer,  Railroads,  pp.  1018,1019, 
citing  Rauch  v.  Uoyd,  81  Pa.  868,  72  Am. 
Dec.  747;  CtMara  v.  Ddawwre  db  H.  Canal 
Co,  18  Hun,  192;  Memphis  db  C.  R.  Co. 
y.  Copeland,  61  Ala.  876;  Stillson  y.  Hannibal 
db  St.  J.  R.  Co.  67  Mo.  671;  Bird  v.  Flint  dt 
P.  M.  R  Co.  86  Mich.  79;  Hudson  v.  Wabash 
Western  R.  Co.  101  Mo.  18:  Lake  Shore  db  M. 
S.  R,  Co.  V.  Pinchin,  112  Ind.  692;  Flynn  y. 
Eastern  R.  Co.  83  Wis.  288. 

Statutes  exacting  special  precaution  on  the 
part  of  the  owners  of  dangerous  maphinery 
are  generally  construed  as  not  abrogating  the 
ordinary  rules  of  contributory  negligence. 

2  Thomp.  Neg.  p.  1176;  Reynolds  v.  Hind- 
man,  82  Iowa.  146;  16  Am.  &  Eng.  Encyclop. 
Law,  p.  421,  citing  Briggs  v.  New  York 
Cent,  dkH.  R  R.  Co.  72  N.  Y.  26;  Knupfle  y. 
Knickerbocker  Ice  Co.  84  N.  Y.  488;  Augusta 
db  S.  R.  Co,  y.  McElmurry,  24  Ga.  76;  Phila- 
delphia, W.  db  B,  R.  Co.  y.  Kerr,  26  Md.  621; 
Hanhn  y.  South  Boston  Horse  R,  Co.  129  Mass. 
810;  Billings  v.  Breinig,  46  Mich.  66;  Hayes 
V.  Michigan  Cent.  R.  Co.  Ill  U.  S.  228,  28  L. 
ed.  410. 15  Am.  &Eng.  R  R.  Cas.  394;  Shearm. 
&  Redf.  Neg.  §  18;  Waba^,  St,  L.  db  P.  R 
Co.  y.  Wallace,  110  111.  114,  19  Am.  &  Eng. 
R  R.  Cas.  369;  Steves  v.  Gstoego  db  S.  R,  Co. 

18  N.  Y.  422;  Wilcox  v.  Rome.  W.  db  0.  R.  Co. 
89  N.  Y.  358.  100  Am.  Dec.  440;  Dascomb  y. 
Buffalo  dtS.  L,  R.  Co.21  B&rh.  221;  Brooks  y, 
Buffalo  db  N.  F,  R,  Co.  25  Barb.  600;  Telfer  y. 
Northern  R.  Co.  30  N.  J.  L.  188;  Galena  db  C. 
U.  R.  Co.  V.  Loomis,  13  111.  548,  66  Am.  Dec. 
471;  Ohio  db  M,  R,  Co.  v.  Eaves,  42  111.  288; 
Dodge  v.  Burlington,  C.  R  db  M,  R  Co.  U^ 
Iowa,  276;  Arts  v.  Chicago.  R.  L  db  P,  R.  Co. 
84  Iowa,  163,  88  Iowa,  293,  44  Iowa,  284; 
Payne  v.  Cfiicago,  R.  L  db  P,  R.  Co.  89  Iowa, 
523,  44  Iowa,  236,  9  Am.  Ry.  Rep.  176;  Lang 
V.  Holiday  Oreek  R.  db  Coal  Min.  Co.  49  Iowa, 
469;  Broiian  y.  Buffalo  db  S.  L.  R  Co.  22  N. 
Y.  191;  Havens  v.  Ene  R.  Co.  41  N.  Y.  296; 
Cosgrove  v.  Ne^  York  Cent,  db  H  R  R  Co.  18 
Hun.  829;  Barringer  y.  New  York  Cent,  db  H. 
R,  R.  Co.  18  Hun,  898;  Pakaiinsky  v.  New 
York  Cent,  db  H.  R.  R.  Co.  82  N.  Y.  424;  Mem- 
phis  dbC.  RCo.  y.  Bibb,  37  Ala.  699;  Chicago 
db  A.  R.  Co.  y.  McDantels,  63  111.  122;  Chiea- 

go,  B.  dbO.  R  Co.  y.  VanPattsi 
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Chicago  d  A.  R.  Co.  y.  Henderson,  66  111.  404: 
Toledo,  W.  A  W.  B.  Co,  v.  Jones,  76  111.  811; 
Toledo,  W.  &  W,  R,  Go,  v.  Durkin,  Id.  395; 
Jllinois  Cent,  i2.  Co,  ▼.  Hetherington,  83  111. 
510;  Horn  v.  Baltimore  dt  0.  B,  Co,  64  Fed. 
Rep.  301;  Cleveland,  C  C,  dk  St.  L.  B.  Co.  v. 
Bicliey,  ^m.App.  247;  Krauu  t.  WaUkiU 
VaUey  B.  Go.  ^  Hun,  482;  Chicago  A  N.  W, 
B.  Go.  V.  Batch,  79  HL  187;  Chicago  db  B,  1.  B. 
Co,  V.  McKean,  40  HI.  218;  Chicago,  B.  A  0. 
B.  Co.  T.  Lee,  60  HI.  501;  2  Rorer,  Rail- 
roadfl,  pp.  1009,  1010,  dting  Chicago,  B.  d  Q. 
B.  Go,  V.  Eartoood,  80  Bl.  88;  Lake  Shore  db 
M.  S.  R  Go,  V.  Sunderland,  2  HL  App.  307; 
Fletcher  v.  Atlantic  dt  P.  B,  Co,  64  Mo.  484; 
l^uke  y.  St,  Louis  dt  L  M.  B.  Co.  4  Mo.  App. 
485;  *Langan  y.  St,  Louis,  L  M.  db  S.  B,  Co, 
5  Mo.  App.  811;  Chicago,  B.L  db  P.  B.  Co. 
y.  Houston,  95  U.  S.  697.  24  L.  cd.  542. 

The  omission  to  make  such  signals,  if  re- 
quired by  statute,  would  not  render  the  com- 
pany absolutely  liable  for  injuries  to  persons 
crossing  the  track,  unless  such  injury  results 
from  the  omission  alone,  without  the  negli- 
gence of  the  party  injured. 

Spencer  y.  Illinois  Cent.  B.  Go.  29  Iowa,  55; 
Artz  y.  Chicago,  B.  L  db  P,  B.  Co.  supra. 

Nor  would  the  absence  of  such  statute  ex> 
cuse  the  company  from  making  such  signals 
under  all  circumstances. 

Ibid. 

The  failure  of  a  railway  company  to  com- 
ply with  the  statute  by  rin^ng  the  bell,  etc.,  at 
a  crossing  will  not  render  it  flable  to  damages 
for  an  injury  sustained  by  a  person  crossing 
the  track  at  such  crossing,  who  has  gone  up- 
on the  track  without  looCing  for  an  approach- 
ing train. 

Mh'nst  y.  Hudson  Biver  B.  Go.  82  Barb. 
169,  89  N.  T.  61.  100  Am.  Dec.  405; 
Wilcox  y.  Borne,  W.  dt  0.  B.  Go.  Id.  858, 
100  Am.  Dec.  440;  Harty  y.  Central  B,  Co. 
of  N.  J.  ^  N.  Y.  468;  Havens  y.  BHe  B. 
Co.  41  N.  Y.  296;  Baxter  y.  Troy  db  B,  R 
Co,  Id.  502;  Gorton  y.  Erie  B.  Co.  45  N.  Y. 
660;  Danseomb  v,  Buffalo  dt  S.  L.  B.  Co.  27 
Barb.  221;  Havens  v.  Erie  B.  Go,  53  Barb.  328; 
Ernst  y.  Hudion  Biver  B.  Co,  19  How.  Pr. 
205,  24  How.  Pr.  97.  31  How.  Pr.  637,  note,  85 
How.  Pr.  641,  n/)te,  82  How.  Pr.  61,  262, 
86  How.  Pr.  84,  8  Abb.  Pr.  N.  S.  82;  Stoves 
y.  Osu>ego  dt  S,  B,  Go,  supra;  Central  B.  db 
Bkg.  Co.  y.  Letcher,  69  Ala.  106,  44  Am.  Hep. 
505,  12  Am.  &  Eng.  R  R  Cas.  116;  Atchison, 
T.  dt  S.  F,  B.  Co,  y.  Morgan.  81  Kan.  77.  13 
Am.  &Eng.  R.  R.  Cas.  499;  Schofield.  v.  Chica- 
go, M.  db  St.  P.  R  Go,  114  U.  8.  616,  29  L.  ed. 
224,  19  Am.  &  Eng.  R.  R.  Cas.  858;  Wabash, 
St.  L.  dt  P.  B,  Go,  y.  Wallace,  110  HI.  114.  19 
Am.  &  Eng.  R.  R  Cas.  359;  Eaton  y.  Ene  B. 
Co.  51  N.  Y.  544;  Toledo,  P,  dt  W,  B,  Go.  y. 
Biley,  47  HI.  514;  Hinckley  y.  Cape  God  B,  Co. 
120  Mass.  257. 

When  contributory  negligence  on  the  part 
of  the  plaintiff  is  shown,  the  defendant  is 
only  liable  for  willful  negligence,  which  im- 
plies that  he  has  actual  knowledge  of  the 
plaintiff's  danger. 

Zimmerman  v.  Hannibal  dt  St.  J.  B,  Go.  71 
Mo.  476,  2  Am.  &  Ene.  R.  R.  Cas.  191;  5^ 
Louis,  I.  M,  db  S,  B.  0&.  y.  Freeman,  86  Ark. 
41.  4  Am.  &  Eng.  R  R  Cas.  608;  Rains  y. 
St.  fauis,  L  M.  £  S,  B.  Co,  71  Mo.  164,  36  Am. 
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Rep. '459,  5  Am.  ft  Eng.  R  R  Cas.  610;  Mary^ 
land  Cent.  B,  Co.  y.  Ntubeur,  62  Md.  391.  19 
Am.  &  Eng.  R.  R  Cas.  261;  LittU  Bock  dt  Ft. 
S.  B.  Co.  y.  Pankfiurst,  36  Ark.  371,  5  Am.& 
Eng.  R  R.  Cas.  635;  Chicago,  B,  dt  Q,  B,  Co. 
y.  Johnson,  103  HI.  512,  8  Am.  &  Eng.  R  R 
Cas.  225;  Swigerty.  Hannibal  dt  St,  J,  B.  Go. 
75  Mo.  475.  9  Am.  &  Eng.  R  R.  Cas.  823; 
TarnaU  y.  St.  Louis,  K.  G.  db  N,  B,  Go.  75 
Mo.  575. 10  Am.  &  Eng.  R  R  Cas.  726. 

The  court  errod  in  allowing  any  eyidence  to* 
be  introduced  in  regard  to  we  railway  com- 
pany blockading  streets  or  wagon  roads  in  the 
town  of  Nampa  at  any  time  or  place  other  than 
when  and  where  plaintiff  was  injured. 

Oahagan  y.  Boston  dt  L.  B.  Go.  1  Allen,  187, 
79  Am.  Dec.  724;  Peoria  dt  P.  U.  B,  Go,  y.  Clay- 
berg,  107  HI.  644;  2  Rice.  Ey.  p.  1108;  United 
States  y.  Buchanan,  Ad  U.  8.  8  How.  83.  102» 
12  L.  ed.  997, 1004;  Mintyy.  Union  Pac  R  Co. 
4  L.  R  A.  409,  2  Idaho,  442. 

The  court  erred  in  allowing  plaintiff  to  show 
the'  habit  or  custom  that  prevailed  among  tba 
people  of  the  town  of  Nampa  at  and  before  and 
after  the  time  of  the  injury  of  Rumpel  regard- 
ing the  climbing  over,  passing  through  or  un- 
der cars  of  defendant,  when  they  were  block- 
ading streets  of  said  town. 

Hill  y.  PoHland  db  R  R  Co.  55  Me.  488, 92 
Am.  Dec.  601, 606,  noU;  Hiblery.  McCartney M 
Ala.  501;  Hinckley  y.  Barnstable,  109  Mass.  136; 
Laiorence  y.  Hudson,  12  Heisk.  671;  Deering» 
Neg.  §  9,  and  cases  cited;  Cleveland y,  ^ew  Jer- 
sey S.  B.  Co.  5  Hun.  523;  SewaWs  Falls  Bridoo 
Co.  y.  7?Wfc,23  N.  H.  171:16  Am.  &  Eng. 
Encyclop.  Law,  p.  462,  citing  Maxwell  y.  Ea^ 
on,  1  Stew.  (Ala.)  514;  Stimson  y.  Jackson,  68 
N.  H.  138;  2  Am.  &  Eng.  Encyclop.  Law,  891, 
title.  Carriers  of  Passengers;  Clarke's  Browne, 
Usages  &  Customs,  §  107  et  seq.;  Governor  y. 
Withers,  5  Gratt.  24.  50  Am.  Dec.  99,  w^; 
Boon  y.  The  Belfast,  40  Ala.  184.  88  Am.  Dec. 
1Q1;  Denver,  S,  P,  dtP,  B.  Go,y.  Pickard,S  Co\o. 
168,  18  Am.  &  Eng.  R  R  Cas.  284;  2  Rice,  £y. 
p.  1108. 

Mr,  T.  D.  Cahalan,  for  respondent: 

Defendant's  negligence— contributory  negli- 
gence— approximate  cause  of  the  injury — are 
all  questions  of  fact  for  the  jury  and  not  for 
the  court 

Shearm.  &Redf.  Neg.  g  8. 

When  the  negligence  of  the  defendant  is 
proximate,  and  that  of  the  plaintiff  remote,  the 
action  can  then  well  be  sustained,  although 
the  plaintiff  is  not  entirely  without  fault 

JSeedham  y.  San  Francisco  db  S,  J.  B.  Co.  87 
Cal.  419;  Kerwhacker  y.  Cleveland,  C.db  C.  R 
Go.  3  Ohio  St.  172. 62  Am.  Dec.  246;  Cleveland, 
G.  dt  G,  B,  Go.  y.  EUiott,  4  Ohio  St.  474:  Grand 
Trunk  B.  Co,  y.  Ives,  144  U.  S.  419,  422,  86  L. 
ed.  490,  491;  Central  Pass.  B.  Go.  v,  Kuhn,  86 
Ey.  578;  Inland  db  S.  Coasting  Go.  y.  Tolson, 
139  U.  S.  551-^68,  85  L.  ed.  270-272.  andcasea 
cited. 

Persons  are  not  debarred  from  using  a  street 
because  a  train  of  cars  is  on  the  street— train- 
men must  look  out;  ringing  the  bell  and  blow- 
ing the  whistle  is  not  sufficient 

Bobinson  y.  Western  Pac.  R  Go,  4S  Cal.  409; 
KcKeever  y.  Market  Street  R  Go.  59  Cal.  295. 

Where  the  statute  is  not  complied  with  the 
contributory  negligence  of  the  plaintiff  cuts  no 
figure,  except  in  mitigation  of  damages. 
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ChMoipeake,  0.  d  8.  W.  R.  Co.  t.  Foiter,  88 
Tenn.  671;  Nashville  d  0,  B.  Go,  y.  Smith,  6 
Heisk.  176;  BaUroad  Co.  v.  Walker,  U  Heisk. 
886;  NaskoiUe  db  (7.  R.  Co,  v.  Nowlin,  1  Lea, 
628;  HiU  v.  LouimlU  d  N,  B.  Go,  9  Heisk. 
827,  46  Am.  &  £ng.  R.  R.  Gas.  61,  note;  To- 
ledo, W.  dft  W.  B.  Co.  Y.  Jones,  76  111.  811;  Harty 
V.  Central  B.  Co.  ofN.  J.  42  N.  T.  468;  Ban- 
daU  T.  BalHmore  d  0.  B.  Co,  109  U.  S.  478,  27 
L.  ed.  1008,  46  Am.  &  Eng.  R.  R  Gas.  p.  86, 
note. 

A  company  is  responsible  under  statute  if  it 
neglects  to  comply*  with  the  statute. 

Western  d  A.  B.  Co.  v.  Jones,  66  Oa.  681,  8 
Am.  &  Eng.  R.  R.  Gas.  267;  Georgia  B  Co.  v. 
Williams,  74  Ga.  728;  Central  B.  dBkg,  Co.  v. 
Baiford,  82  Ga.  400,  87  Am.  &  Eng.  R.  R.  Gas. 
481:  Baldana  v.  Qalfieston,  H.  d  8.  A.  B.  Co. 
48  Fed.  Rep.  862;  Spieer  v.  Chesapeake  d  0.  B. 
Co.  11  L.  R.  A.  886,  84  W.  Va.  514,  46  Am. 
&  Enff  R  R  Ga.<i.  28;  Central  Branch  Union 
Pae.  B.  Co.  t.  Hehigh,  28  Ead.  862. 

A  person  guilty  of  negligence  should  be  held 
responsible  for  all  the  consequences  which  a 
prudent  and  experienced  man,  fully  acquainted 
with  all  the  circumstances  which  in  fact  existed, 
whether  they  could  have  been  ascertained  by 
reasonable  diligence  or  not,  would  have  thought 
at  the  time  of  the  negligent  act  reasonably  pos- 
sible to  follow,  if  they  had  been  suggested  to 
his  mind. 

Shearm.  &  Redf.  Neg.  §§  26,  29,  and  cases; 
Lowery  v.  Manhattan  B,  Co.  99  N.  T.  168,  62 
Am.  Rep.  12;  Gooley,  Torts,  p.  71,  and  cita- 
tions. 

No  statute  is  necessary  to  make  a  railroad 
companv  liable  for  failure  to  run  trains  with 
care  and  caution  at  a  highway  crossing;  and 
the  duty  of  the  company  may  require  due 
warning  of  the  approach  of  the  train  by  whis- 
tle or  bell,  or  in  some  other  way. 

Vandewatsr  v.  New  Ttxrk  dN.  B.R  Co.  18 
L.  R.  A.  771,  185  N.  T.  683. 

It  is  the  duty  of  a  railroad  company,  before 
starting  a  train  which  has  been  standing  across 
a  street,  in  a  city  or  town,  and  through  which 
persons  are  climbing  over  couplings,  to  give 
some  warning  of  the  starting  to  those  persons 
who  are  in  a  place  of  danger. 

Burger  v.  Missouri  Pae.  B.  Co.  112  Mo.  288. 

Failure  to  ring  the  bell  upon  a  railroad  train 
in  compliance  with  a  city  ordinance,  is  negli- 
gence/mtm. 

dieeksy.  Southern  Pae.  B.  Co.  66  Gal.  618. 

Where  it  appears  from  the  evidence  that  the 
plaintiff  exercised  such  care,  and  could  have 
avoided  the  injury  had  the  signals  availed  to 
warn  him  of  danger,  a  recovery  may  be  sus- 
tained. 

Chicago  d  B,  L  B.  Co,  v.  Boggs,  101  Ind.  622, 
61  Am.  Rep.  761;  Casey  y.  New  York  Cent,  d  B, 
B,  B.  Co.  78  N.  Y.  618;  ShaJber  v.  8t.  Paul,  M. 
d  M.  B.  Co.  28  Minn.  108;  Pennsylvania  B  Co. 
▼.  Wd>er,  76  Pa.  157. 18  Am.  Rep.  407. 

Mr.  J.  W«  Badger  also  for  respondent. 

Mor^^aiit  J.,  delivered  the  opinion  of  the 
court : 

The  record  presents  to  us  a  ''statement  on 
motion  for  new  trial,''  which  contains  what 

Surports  to  be  a  statement  of  all  the  evi- 
enoe  in  the  case,  together  with  the  objec- 
tions to  the  admission  of  evidence,  the  rul- 
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ings  of  the  district  court  thereon,  and  the 
exceptions  thereto*  Appended  to  the  state- 
ment is  the  following  certificate :  **  State  of 
Idaho,  Gounty  of  Ada— ss.  At  chambers, 
this  statement  settled  and  allowed  in  the 
presence  of  Edgar  Wilson,  attorney  for  de- 
fendant, and  T.  D.  Gahalan,  attorney  for 
plaintiff,  to  which  ruling  and  action  of  the 
undersigned  the  plaintiffj  by  his  said  coun- 
sel, then  and  there  excepted,  for  the  reason 
that  the  alleged  exception  to  errors  of  law 
as  alleged  occurring  during  the  trial  of  said 
action  were  not  taken  in  accordance  with  sec* 
tion  4426,  Revised  Statutes  of  Idaho.  Sep- 
tember 21,  1898.  E.  :Nugent,  Jud^e."  It 
would  seem  that  upon  the  trial  of  said  cause 
a  stipulation  was  entered  into  by  the  counsel 
for  the  several  parties  ''that  any  exception 
taken  during  the  trial  of  said  cause  may  be 
settled  at  any  time  within  twenty  days  sub* 
se(}uent  to  the  termination  of  said  trial, 
without  reducing  the  same  to  writing,  and 
settling  the  same  at  the  time  they  are  made 
in  said  trial."  It  is  claimed  by  respondent 
that,  as  no  bill  of  exceptions  was  ever  served 
or  settled  on  the  part  of  the  defendant,  such 
exceptions  cannot  now  be  considered  or  re- 
viewed by  this  court,  although  they  appear 
in  the  statement  on  motion  for  a  new  trial, 
and  settled  by  the  district  judge,  and  were 
heard,  considered,  and  passed  upon  by  said 
judge  upon  said  motion.  Section  4426,  Rev. 
Stat.  Idaho,  contains  the  following  provis- 
ion :  **  Except  as  provided  in  the  next  sec- 
tion, the  exception  must  be  taken  and  settled 
at  the  time  the  decision  is  made,  and  no  or- 
der of  court  shall  be  made  for  the  settlement 
of  such  exception  at  any  other  time,  except 
by  the  agreement  of  both  parties.  When  an 
exception  is  taken,  the  court,  judge,  tribu- 
nal, or  judicial  officer  shall  allow  sufficient 
time  for  the  reduction  to  writing,  and  settle- 
ment of  the  same,  and  in  case  such  time  shall 
not  be  allowed,  or  such  exception  shall  not 
be  fairly  settled,  the  facts  may  be  shown  by 
affidavit  and  the  party  taking  such  exception 
may  apply  to  the  court,  or  tribunal,  to  which 
an  appeal  lies,  in  the  action  or  proceeding, 
to  settle  the  same  fairly,  accoraing  to  the 
facts,  and  when  so  settled,  the  same  shall 
become  a  part  of  the  record  in  such  action  or 
proceeding."  The  paragraphs  above  quoted 
were  interpolated  into  section  4426  by  an  act 
of  the  territorial  legislature  of  January  31, 
1887.  The  statutes,  as  they  stood  prior  to 
this  amendment,  were  amply  sufficient  to 
preserve  all  the  rights  of  litigants.  But 
nevertheless  it  is  the  statute,  and  so  long  aa 
it  remains,  and  counsel  see  fit  to  avail  them- 
selves of  its  provisions,  the  court  must  rec- 
ognize and  enforce  it.  By  the  provisions  of 
section  4426,  as  above  cited,  where  all  excep- 
tions are  settled  at  the  time  they  are  made, 
it  would  seem  that  nothing  further  is  required 
at  the  hands  of  the  trial  court,  as  to  the  set- 
tlements of  exceptions.  Each  exception, 
when  so  settled,  is  a  "bill  of  exceptions,* 
and  as  such  may  be  embodied  in  the  state- 
ment on  motion  for  a  new  trial,  or  may  be 
the  sole  basis  of  a  motion.  The  view  that 
the  amendment  of  January  81,  1887,  was  a 
mere  act  of  expediency  is  apparent  when  we 
consider  that  section  4480,  which  provides  for 
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the  settlement  of  bills  of  exceptions  was  al- 
lowed to  remain  undisturbed.  We  cannot 
flay  that  there  is  necessarily  any  conflict  be- 
tween sections  4426  and  4480.  The  conten- 
tion of  counsel  for  the  respondent  would  seem 
to  be  that,  as  no  exceptions  were  settled  as 
provided  in  sections  4426  or  4430,  therefore 
none  can  be  reviewed  by  this  court.  We 
think  counsel  are  wrong  in  this  contention. 
Bection  4820,  Kev.  Stat.  Idaho,  provides 
what  papers  it  is  requisite  for  the  party  ap- 
pealing to  furnish  the  court  upon  an  appeal 
from  an  order  granting  or  overruling  a  mo- 
tion for  a  new  trial,  to  wit,  ''the  papers  des- 
ignated in  section  4443  of  this  Code."  Re- 
ferring to  section  4443,  we  find  that  the 
papers  designated  therein  are:  "The  judg- 
ment roll  and  the  affidavits,  or  the  records 
And  files  in  the  action,  or  bill  of  exceptions, 
or  statement,  as  the  case  may  be,  used' on  the 
hearing,  with  a  copy  of  the  order  made,  shall 
-constitute  the  record  to  be  used  on  appeal 
from  the  order  granting  or  refusing  a  new 
trial,"  etc.,  and  the  provisions  of  this  sec- 
tion seem  to  have  been  substantially  com- 
plied with  in  the  case  under  consideration. 
The  error  into  which  counsel  seem  to  have 
fallen  is  in  assuming  that  it  is  only  by  a 
compliance  with  the  provisions  of  section 
4426  that  exceptions  taken  in  the  district 
court  can  be  brought  before  the  appellate 
court.  The  incorporation  of  the  exceptions 
in  a  statement  used  on  motion  for  a  new  trial 
has  always  been  considered  under  the  Code 
A  proper  and  legitimate  method  of  brining 
the  same  before  this  court  for  review.  The 
method  of  bringing  cases  here  upon  bills  of 
exception  is  only  an  additional,  and  fre- 
quently more  convenient  and  expeditious, 
one  than  that  by  statement ;  but  either  method 
is  effectual. 

The  next  question  which  the  court  is  called 
upon  to  consider  is  the  sufficiency  of  the 
complaint.  It  would  appear  at  first  sight 
that  the  plaintiff  has  pleaded  himseK  out  of 
court,  inasmuch  as  he  has  stated  that  he  was 
compelled  to  and  did  pass  under  the  freight 
cars  of  the  defendant  while  they  were^so 
blockcoding  the  street  as  above  alleged.  It 
is  difficult  to  conceive  how  the  plaintiff 
could,  in  the  prosecution  of  his  ordinary  oc- 
cupation, be  compelled  to  pass  under  the 
freight  cars  of  the  defendant,  as  there  could 
hardly  be  such  a  condition  of  things  that  it 
would  not  be  possible  for  the  plaintiff  to  go 
around  the  train  instead  of  under  it.  It 
would  also  seem  that  there  could  hardly  be 
a  condition  of  things  existing  where  in  pass- 
ing under  one  of  the  cars  of  a  freight  train 
it  would  not  necessarily  be  contributory  neg- 
ligence, and  bar  a  recovery.  We  are  not  pre- 
pared to  say,  however,  tliat  under  this  com- 
plaint a  state  of  facts  could  not  be  proven 
which  would  entitle  the  plaintiff  to  recover, 
jmd  therefore  sustain  the  court  below  in  over- 
ruling the  demurrer.  Should  the  motion  for 
nonsuit  have  been  granted,  the  evidence  on 
the  part  of  the  plaintiff  having  been  fully 
taken,  and  appearing  on  the  record  in  the 
transcript  herein,  and  no  evidence  being  of 
fered  on  the  part  of  defendant?  The  defend 
ant  interposed  its  motion  for  nonsuit  on  the 
ground  that  the  facts  as  proven  do  not  entitle 
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the  plaintiff  to  recover;  that  plaintiff  wafl 
guilty  of  such  contributory  negligence  as 
would  bar  a  recovery.  The  testimony  shows 
beyond  controversy^the  following  facts  sub- 
stantially: That  on  the  20th  day  of  June, 
1890,  the  defendant  permitted  and  caused  a 
train  of  freight  cars,  with  an  engine  thereto 
attached,  to  stand  upon  its  track  m  such  way 
as  to  blockade  F  street  in  the  town  of  Nampa, 
in  this  state ;  that  the  train  was  permitted  to 
so  remain  half  an  hour  to  an  hour  and  a 
half, — precise  'time  not  proven.  Plaintiff 
was  a  laborer,  and  was  working  in  a  livery 
and  feed  stable.  On  that  morning  he  was 
called  to  breakfast  about  half  past  7.  When 
he  was  called  to  breakfast  he  passed  under 
the  cars,  going  and  again  coming  back  to  the 
stable.  *^ After  going  back  to  the  bam,"  he 
says,  **  I  was  told  to  go  and  fix  a  wind  pump. 
I  had  to  cross  on  F  street  again,  and  passed 
under  the  car.  I  then  had  to  go  back  for  a 
bolt,  passed  under  again.  ^  In  short,  defend- 
ant states  that  he  went  under  the  cars  that 
morning  three  times  and  back  three  times, 
in  all  he  passed  under  the  cars  six  times. 
There  was  nothing  to  hinder  plaintiff  pass- 
ing around  the  train  at  either  end  at  any 
time,  except  that  it  was  inconvenient,  and 
took  too  much  time.  He  could  have  passed 
around  the  train  by  walking  100  to  185  yards 
and  back.  Plaintiff  was  an  adult,  and  in 
possession  of  all  his  faculties.  When  plain- 
tiff attempted  to  pass  under  the  cars  the  sixth 
time,  the  engineer  started  the  train  up,  with- 
out ringing  the  bell  or  blowing  the  whistle ; 
at  least  the  witnesses  state  that  they  did  not 
hear  either  whistle  or  bell.  Plaintiff  was 
caught  by  the  wheels,  and  his  leg  crushed. 
The  law  in  regard  to  cases  of  a  similar  char- 
acter is  well  settled.  We  quote  a  few  of  the 
many  cases  at  hand.  When  by  law  ringing 
the  bell  and  sounding  the  whistle  are  re- 
quired in  approaching  and  passing  over  pub- 
lic crossings,  the  omission  thereof  amounts 
to  actual  negligence  on  the  part  of  the  com- 
pany. But  such  omission  and  negligence 
do  not  render  the  company  liable  for  in- 
juries received  at  such  crossings,  unlesa  the 
omission  be  the  cause  thereof  or  contribute 
thereto,  without  contribytory  negligence  of 
the  injured  party,  if  in  those  states  where 
the  doctrine  of  contributory  negligence  pre- 
vails. 2  Korer,  Railroads,  1006.  It  is  such 
gross  negligence  and  want  of  care,  and  so 
reckless  an  act,  for  a  person  to  pass  under 
the  cars,  though  standing  still  at  the  in- 
ception of  the  effort,  that  if  an  injury  is  re- 
ceived in  the  attempt  a  recovery  cannot  be 
had  against  the  company  for  the  same,  even 
if  the  cars  be  suddenly  started  without  giv- 
ing the  usual  signal  for  starting  and  thereby 
cause  the  injury.  2  Rorer,  Railroads,  1130; 
Memphis  dt  C,  R,  Oo.  v.  Oopeland,  61  Ala. 
380.  Negligence  in  the  railroad  company  in 
giving  the  signals  or  in  omitting  signals  of 
any  kind  will  not  excuse  plaintiff's  omission 
to  DC  diligent  in  such  use  of  his  own  means 
of  avoiding  danger ;  and  where,  by  such  use 
of  his  senses,  the  traveler  might  avoid  dan- 
ger, notwithstanding  the  neglect  to  give 
signals  or  warning,  his  omission  is  oontrlbu. 
tory  negligence,  and  should  be  so  peremp. 
torlly  declared  by  the  court;  and,  whert 
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f^roof  of  this  is  clear,  the  plaiDtifl  thus  oeg- 
igent  should  be  nonsuitea.  Bfrrut  v.  Hud- 
son River  B.  Co.  89  N.  T.  68,  100  Am.  Dec. 
405.  The  doctrine  of  contributory  negligence 
'has  been  recognized  as  the  true  doctrine  by 
this  court  in  the  case  of  Snyder  t.  Vida 
Min.  db  Smelting  Co.,  2  Idaho,  777.  The  rule 
may  therefore  be  formulated  in  these  terms : 
Where  the  person  injured,  or  the  plaintiff, 
or  any  person  whose  negligence  is  attribu- 
table to  the  plaintiff,  has  so  far  contributed 
to  the  injury  by  his  want  of  ordinary  care 
that,  but  for  such  want  of  ordinary  care  on 
his  part,  the  injury  would  not  have  been 
•done,  the  railway  is  not  liable  to  the  plain- 
tiff in  damages  for  such  in j  ury.  Thus  stated, 
the  rule  is  supported  by  innumerable  au- 
'thorities.  Patterson,  Rai  1  way  Accident  Law, 
pp.  46,  47,  and  a  large  number  of  cases 
there  cited.  The  reason  for  the  rule  seems 
•clearly  to  be  as  follows :  The  reason  why, 
in  cases  of  mutual  concurring  negligence, 
-neither  party  can  maintain  an  action  against 
the  other,  is  not  that  the  wrong  of  the  one  is 
«et  off  against  the  wrong  of  the  other ;  it  is 
that  the  law  cannot  measure  how  much  of 
the  damage  suffered  is  attributable  to  the 
plaintiff's  own  fault.  If  he  were  allowed  to 
recover,  it  might  be  that  he  would  obtain 
from  the  other  party  compensation  for  his 
own  misconduct.  Patterson,  Railway  Acci- 
dent Law,  47 ;  Eeil  v.  Glanding,  42  Pa. 
498,  498.  82  Am.  Dec.  587.  Contributory 
negligence  is  therefore  defined  to  be  that 
want  of  reasonable  care  upon  the  part  of  the 
person  injured  which  concurred  in  the  negli- 

fence  of  the  railway  in  causing  the  injury. 
*atterson.  Railway  Accident  I^w,  48.  The 
number  of  authorities  that  might  be  quoted 
in  support  of  this  doctrine  leaves  no  doubt 
that  it  is  founded  upon  correct  principles. 
In  Ravch  v.  Lloyd,  81  Pa.  870,  72  Am. 
Dec.  747,  the  court  says  that,  if  the  plaintiff 
is  an  adult  of  ordinary  prudence  and  discre- 
tion, he  would  have  no  right  of  action ;  for, 
however  blameworthy  the  defendants  may 
have  been  in  leaving  their  cars  on  the  cross- 
ing, common  prudence  would  have  restrained 
him  from  attempting  to  pass  under  them, 
and  an  adult  would  be  bound  to  use  common 
prudence.     2  Rorer,  Railroads,  1018. 

The  fact  that  it  was  attempted  to  be  proven, 
over  the  repeated  objection  of  defendant,  that 
it  was  the  custom  of  the  people  of  the  town 
4>f  Nampa  to  crawl  under  the  cars  when  they 
blockaded  the  streets,  if  fully  proven,  could 
not  have  the  slightest  effect  upon  the  plain- 
tiff's ri^ht  to  recover,  as  a  custom  of  the 
people  in  putting  themselves  daily  in  im- 
minent danger  of  their  lives  in  passing  un- 
der cars  blockading  the  streets  with  an  en- 
gine attached  thei-eto  could  not  excuse  the 
plaintiff  in  his  indulgence  in  conduct  so 
reckless  and  so  wanting  in  ordinary  prudence 
and  care.  While  it  is  improper  and  unlaw- 
ful for  a  railroad  company  to  unnecessarily 
blockade  a  street  of  a  town  or  city  with  its 
cars,  yet  every  man  is  bound  at  his  peril  to 
use  ordinary  care  to  preserve  his  own  life 
and  limbs,  however  unlawful  the  conduct 
4)f  the  a/?ents  and  servants  of  the  company 
may  be ;  therefore  all  evidence  of  the  custom 
4>f  the  people  in  passing  under  the  cars  so 
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blockading  the  streets  was  irrelevant  and 
incompetent,  and  should  have  been  excluded. 
The  failure  of  the  plaintiff— an  adult  in  the 
fall  possession  of  his  faculties  of  seeing, 
hearing,  and  reasoning— to  exercise  ordinary 
care  to  protect  himself  from  danger  so  im- 
minent will  bar  his  recovery.  The  plaintiff 
cannot  be  relieved  from  the  effects  of  his  own 
negligence  by  the  fact  that  there  is  a  statute 
prohioiting  the  railroad  company  from  ob- 
structing the  streets  with  their  cars,  or 
requiring  the  bell  to  be  runff,  or  whistle 
sounded.  Eudmm  v.  Wabash  W.  R  Co,  101 
Mo.  18.  See  also  decisions  cited  above: 
Lake  Share  d  M.  8.  B.  Co.  v.  Pinchin,  112 
Ind.  692;  8  Thomp.  Neg.  1175;  Beynolde 
V.  Hindman,  82  Iowa,  146.  When,  by  law, 
bell  rinffing  and  sounding  the  whistle  are 
requirea  in  approaching  and  passing  over 
public  road  crossings,  the  omission  thereof 
amounts  to  actual  negligence;  but  such 
omission  and  negligence  do  not  render  the 
company  liable  K>r  Injuries  received  at  such 
crossings  unless  the  omission  be  the  cause 
thereof  or  contribute  thereto  without  con- 
tributory negligence  of  the  injured  party. 
2  Rorer,  Railroads,  1006 ;  Beynolds  v.  Bind- 
man,  supra;  Pmnsylvania  Co,  y.  Rathgeb,  82 
Ohio  St.  66 ;  Krauss  v.  WaMU  Valley  B.  Co. 
69  Hun,  482 ;  Waibash,  St.  L.  A  R  B  Co.  v. 
WalUiee,  110  111.  114,  19  Am.  &  Eng.  R.  R. 
Gas.  859;  Schofteld  v.  Chicago,  M.  dbSt.  P.  B. 
Co.  114  U.  8.  615,  29  L.  ed.  224.  The  omis- 
sion of  the  railway  company  to  give  statutory 
or  other  signals  does  not  render  it  liable  for 
injuries  to  one  who,  in  crossing  its  track, 
fails  to  observe  care  on  his  own  part.  Krauss 
y.  WcOkiU  Valley  B.  Co.  69  Hun,  483 ;  Atchi- 
son, T.  d  8.  F.  B.  Co.  v.  Morgan,  31  Kan. 
77.  A  railroad  company  and  a  traveler  on 
the  highway  have  correlative  rights.  Nei- 
ther has  a  superior  right,  except  as  it  results 
from  the  difficulties  and  necessities  of  the 
case.  Oalena  db  C.  V.  B.  Co.  v.  I>i«,22  111. 
264.  But,  a  traveler  approaching  a  crossing 
at  the  same  time  as  a  train,  the  traveler  must 
give  way  as  a  matter  of  prudence,  and  be- 
cause the  necessities  of  the  public  are  greater 
than  those  of  any  one  person.  Proof  that  the 
railroad  company  had  blockaded  the  streets 
of  Nampa  at  any  other  time  than  the  time 
when  the  accident  occurred  does  not  prove 
nor  tend  to  prove  that  the  street  was  block- 
aded at  the  time  the  accident  occurred,  nor 
does  it  excuse  the  plaintiff  for  not  exercising 
ordinary  care  and  prudence  in  protecting  his 
own  person,  and  such  proof  should  have  been 
excluded.  Oahagan  v.  Boston  dk  L.  B.  Co. 
1  Allen,  187.  79  Am.  Dec.  724.  As  to  cus- 
tom. Neither  habit  of  railroad  company  in 
blockading  the  streets  of  Nampa  nor  habit 
of  people  in  creeping  under  cars  so  blockad- 
ing streets,  can  have  anything  to  do  with  the 
case  at  bar.  These  are  not  such  customs  as 
the  law  recognizes  and  enforces.  Customs 
such  as  are  contemplated  in  the  law  must  be 
certain,  reasonable,  and  ancient,  and  then  in 
some  cases  have  the  force  of  law.  It  is  true 
that  a  railway  company  running  through  the 
streets  of  a  crowded  city,  where  many  people 
are  passing  and  repassing  across  railroad 
tracks  intersecting  the  streets,  are  held  U> 
greater  care  in  running  their  trains,   and 
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guarding  the  crosfiings ;  and  it  is  held  that 
railway  compaDies  must  take  notice  of  the 
fact  that  such  streets  are  frequently  crowded, 
and  therefore  exercise  greater  care.  So,  if 
F  street,  in  the  town  of  Nampa,  was  much 
frequented  by  the  people,  and  many  were 
accustomed  to  cross  and  recross  the  railroad 
tracks  on  said  streets,  and  such  facts  were 
known  to  the  company,  ereater  care  and 
prudence  would  be  requirea  of  the  company 
in  running  its  trains  across  said  street,  as 
human  life  is  more  valuable  than  the  busi- 
ness or  time  of  any  individual ;  but,  because 
greater  care  would  be  required  of  the  rail- 
way company,  this  would  not  authorize  the 
individual  to  relax  one  jot  or  tittle  of  the  care 
and  prudence  necessary  to  protect  his  own 
life  or  limb.  Therefore  any  negligence  of 
the  company  in  failing  to  comply  with  stat- 
utory reauirements  or  in  failing  to  exercise 
reasonabfe  care  and  prudence,  does  not  ab- 
Bolve  the  plaintiH  from  the  necessity  of  ex- 


ercising necessary  care  and  prudence.  We 
are  of  the  opinion,  therefore,  that  plaintiff, 
in  passing  under  the  cars  of  defendant  five 
times  on  the  momlne  of  the  accident,  and 
attempting  to  pass  under  them  the  sixth  time,  • 
was  guilty  of  contributory  negligence  of  an 
extraordinary  character,  and  that  such  negli- 
gence bars  recovery.  The  motion  for  nonsuit 
should  have  been  allowed. 

This  opinion  sufficiently  indicates  the  er- 
rors in  the  instructions,  and,  as  this  decision 
holds  that  the  nonsuit  should  have  been 
Aran  ted,  which  practically  ends  the  case,  we 
do  not  deem  it  necessary  to  further  notice  the 
instructions. 

Tlie  judgment  qf  the  lower  court  i$  reverned^ 
and  the  cause  remanded,  with  directions  to* 
the  lower  court  to  enter  a  judgment  of  non- 
suit.    Costs  awarded  to  defendant. 

Hnston,  Ch.  J.,  and  Sullivan,  Jl,  con* 
cur. 


MICHIGAN  SUPREME  COURT, 


Christopher  CRISP 

V. 

PORT  WAYNE  &   ELMWOOD  B.  CO., 
Plff.  in  Err. 
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A  ipaniiahee  p9,ying  into  Cfnirt  the 
amount  dne  the  principal  defendant  in 
advance  of  an  a<yudication,  as  allowed 
by  How.  Anno.  Stat,  i  8087,  which  ezpresly  ex- 
cepts the  sum  of  $%  due  to  a  liousebolder  for 
personal  labor,  does  so  at  his  peril,  unless  the 
principal  defendant  is  estopped  by  circumstances 
from  asBerting  his  claim  for  this  exemption,  since 
the  gramlshee  may  always  protect  himself  by  his 
disclosure  by  stating  at  least  that  he  does  not 
know  whether  the  principal  defendant  is  or  is 
not  a  householder. 

iXjona  and  OrouU^  J  J.,  diasenU 
(February  12, 18M.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  wages 
for  which  defendant  had  been  garnished  at 
the  suit  of  a  third  i>er8on,  and  which  in  that 
proceeding  it  had  paid  into  court  for  distribu- 
tion.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwin  F.  Conely  and  Orla  B. 
Taylor*  for  plaintiff  in  error: 

The  principal  defendant  has  the  right  to  ap- 
pear and  defend. 

Wilson  T.  Bartholomew,  46  Mich.  41;  Chil- 
€0U  V.  Conley,  86  Ohio  Bt.  546;  Ourran  v. 
Fleming,  76  Ga.  98. 

Mr.  Lodge  acted  with  entire  propriety  in 
attempting  to  be  heard  in  the  first  garnish- 
ment case  in  Justice  court,  and,  if  the  justice 


refused  to  hear  him,  he  had  an  ample  remedy- 
by  certiorari.  That  he  did  not  invoke  its  aia 
is  not  the  fault  of  the  defendant;  if  the  prin- 
cipal defendant  did  not  take  enough  interest 
in  the  matter  to  protect  his  rights,  certainly 
the  garnishee  defendant,  who  has  no  interest 
whatever,  cannot  be  blamed  for  not  proceed- 
ing. He  had  ample  notice  of  all  of  the  gar- 
nishments, and  this  is  all  that  could  in  justice 
be  required  of  the  garnishee  defendant. 

Pierce  v.  OMeoffo  d  If.  W.  R  Co,  36  Wis. 
288. 

The  garnishee  defendant  exonerated  itself 
from  liability  by  payment  into  court. 

Melton  V.  Kansas  City,  Ft.  8.  A  M.  B,  Co. 
89  Mo.  App.  194. 

And  if  Crisp  has  failed  to  assert  his  righta 
promptly  and  vigilantly  when  notified,  he  na» 
no  redress. 

lliff-v.  Amott,  81  Kan.  672. 

There  is  no  duty  imposed  on  the  garnishee 
defendant  to  investigate  the  domestic  relationa 
of  the  principal  defendant. 

Barber  v.  Hotod,  85  Mich.  221;  Karp  v.  dU- 
zens  Nat.  Bank  of  Saginaw,  76  Mich.  679; 
Moore  v.  Chicago,  B.  1.  db  P.  R.  Co.  48  Iowa, 
885;  Laidlaw  v.  Morrow,  44  Mich.  647;  Hebel 
V.  Am€U^7i  Ins.  Co.  of  Cincinnati,  83  Mich. 
400. 

An  exemption  is  a  purely  personal  right 
which  cannot  be  negotiated  or  transferred,  and 
such  defense  must  be  set  up  by  the  principal 
defendant. 

Csborne  v.  Schutt,  67  Mo.  712;  Moors  v.  Clti- 
eago,  R.  1.  db  P.  R.  Co.  supra;  Conley  v.  Chit- 
cote,  26  Ohio  St.  320;  Jones  v.  Tracy,  75  Pa. 
417. 

The  question  as  to  whether  a  defendant  is  a 
householder  should  be  determined  by  the  court 
and  not  by  the  garnishee  defendant. 

Moore  v.  Chicago,  R.  L  dt  P.  B.  Co.  supra,'- 


NOTB.— ^Dhe  duty  of  a  ffamishee  to  set  up  the  ex- 
emption of  the  prinoipal  debtor  or  to  protect  him- 
self by  disclosing  at  least  his  laolE  of  knowledge 
ooncemiag  it  Is  decided  in  the  above  case  In  eo- 
22  L.  R.  A. 


cord  with  the  weight  of  autbority  as  shown  by  that 
part  of  the  nbte  tu  Illinois  Cent  B.  Go.  v.  Smitb 
(Miss.)  19  L.  R«  A.  68QL 
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Suiherland  v.  BurriU,  82  Micb.  18;  Maynards 
T.  CarnveU,  8  Mich.  809;  Newell  ▼.  Blair,  7 
Mich.  108;  Sexton  v.  Amos,  89  Mich.  696. 

Mr.  Frank  T.  Lod^^e*  for  defendant  in 
■error: 

Qarnishment  proceedings  depend  solely  upon 
statute.  The  construction  of  the  statute  is 
^rict,  and  no  liability  whatever  is  cast  upon 
the  garnishee  defendant  except  by  virtue  of 
•express  statutory  pfoviaions. 

I^eopie  V.  Com  County  Oireuit  Judge,  89  Mich. 
407;  JSievere  v.  Woodbum  Sarven  Wheel  Co,  48 
Micb.  275;  Blake  y.  EvJUbard,  45  Mich.  1;  F</rd 
T.  Detroit  Dry  Dock  Co.  60  Mich.  868;  Folkerts 
V.  Standish,  56  Mich.  468;  Milu>aukee  Bridge 
^  Iron  Worker,  Brevoort,  78  Mich.  166. 

The  law  favors  exemption. 

Marathon  School  Diet.  No.  4  v.  Oage,  89 
Mich.  484:  Wilson  v.  Bartholomew,  46  Mich. 
41;  Anderson  v.  Odell,  61  Mich.  492;  Drake  v. 
Lake  Shore  d  M.  S.  B.  Co.  69  Mich.  168;  Our- 
ran  v.  Fleming,  76  Ga.  98. 

The  statute  makes  this  money  exempt. 

How.  Anno.  Stat.  §  8082. 

Defendant  had  notice  that  plaintiff  was  a 
liouseholder  and  claimed  this  money  as  ex- 
empt. 

Defendant's  disclosures  as  garnishee  of 
plaintiff  do  not  even  hint  at  the  fact  of  the  dis- 
closed indebtedness  being  exempt  or  claimed 
as  exempt 

Defendant  might  have  disclosed  all  the  facts 
-and  thus  have  been  relieved  from  all  further 
annoyance  from  plaintiff  Fluff. 

Ourran  v.  Fleming,  supra;  HosUy  v.  Scott 
•69  Mich.  420;  Emmons  v.  Southern  BeU  Tdeph. 
<f  Teleg.  Co.  80  Ga.  760. 

It  was  defendant's  duty  to  disclose  all  the 
facts,  including  plaintiff's  claim  of  exemption 
rights,  or  it  cannot  seek  to  screen  itself  here 
'by  relying  on  the  garnishment  proceedings. 

Sexton  V.  Amos,  89  Mich.  696;  HoOey  v. 
Scott  and  Drake  Lake  Shore  dk  M.  S.  R.  Co. 
mipra;  Mace  v.  Heath,  84  Neb.  64,  790; 
Turner  v.  Sioux  City  Jb  P.  R.  Co.  19  Neb. 
247;  Coleman  v.  Scott,  27  Neb.  77;  Parker  v. 
Wilson,  61  Vt.  116. 

The  law  regards  garnishment  proceedings 
with  disfavor  and  construes  strictly  defenses 
founded  upon  Ihem. 

Maynards  v.  Comwell,  8  Mich.  809;  Wei- 
meister  v.  ManvilU,  44  Mich.  408;  Iron  Cliffs 
Co.  V.  Lahais,  62  Mich.  894;  Folkerts  v.  Stand- 
ish,  supra;  Eanselman  v.  Kegel,  60  Mich.  640; 
Farwell  v.  Chambers,  62  Mich.  816;  Sexton  v. 
Amos  and  Drake  v.  take  Shore  dbM.S.R.  Co. 
supra. 

Garnishee  defendants  cannot  avail  them- 
selves of  payment  of  money  into  court  in  any 
case  except  by  virtue  of  express  statutory  pro- 
visions, and  the  only  provision  in  the  Michigan 
statutes  expressly  excepts  cases  of  this  kind. 

How.  Anno.  Stat.  §  8087. 

The  garnishee  defendant  cannot  admit  away 
or  prejudice  his  creditor's  rights  or  the  rights 
•of  others. 

Rebel  V.  Amazon  Ins.  Co.  of  Cincinnati,  88 
Mich.  400;  Birth  v.  PfeiJU.  42  Mich.  81;  Tabor 
Y.  Van  Vranken.  89  Mich.  796;  Marathon 
School  Dist.  No.  4  v.  Cage,  supra. 

As  to  this  plaintiff,  the  garnishment  ]udg> 
tnents  are  not  res  a(fjudicata,  and  the  money 
may  be  recovered,  notwithstanding  the  justice's 
22  L.  R.  A. 


release,  although  it  does  not  appear  that  there 
was  any  release  in  this  case. 

Ourran  v.  Fleming,  76  Ga.  98. 

The  defendant  can  claim  no  consideration 
because  it  paid  this  money  into  court. 

Tabor  V.  Van  Vranken  and  Emmona  v. 
Southern  BeU  Teleph.  db  Teleg.  Co.  supra. 

It  was  not  authorized  to  do  so. 

Marathon  School  Dist.  No.  4  v.  Gage,  Wilson 
V.  Bartholomew,  Anderson  ▼.  Cdell,  Drake  v. 
Lake  Shore  d  M.  S.  B.  Co.  and  Emmons  ▼• 
Southern  BeU  Teleph.  d  Teleg.  Co.  supra. 

Such  a  course,  if  sanctioned,  would  work 
great  hardship  to  this  plaintiff  and  others 
similarly  situated,  and  would  nullify  a  bene- 
ficial and  protective  provision  of  the  law. 

Curran  ▼.  Fleming  nnd  Emmons  v.  Southern 
BeU  Teleph.  A  Teleg.  Co.  supra. 

It  disposes  of  the  plaintiff's  money,  to  which 
he  has  a  statutory  right,  without  notice  to  him 
and  without  giving  him  the  "day  in  court"  to 
which  even  the  meanest  and  least  deserving 
are  entitled. 

Ibid. 

It  was  not  the  intention  of  the  framers  of 
the  statute  to  exempt  this  money  from  being 
withheld  from  plaintiff  by  means  of  garnish- 
ment proceedings  until  he  should  prove  his 
right  to  it  by  certiorari  or  other  proceedings  in 
court,  but  to  exempt  it  from  garnishment 
process.  The  provision  of  the  statute  is, 
'^Nothing  herein  contained  shall  be  applica- 
ble," etc. 

1  How.  Anno.  Stat.  |  8082;  Wilson  v.  Bar- 
tholomew,  Curran  v.  Fleming,  and  Emmons  v. 
Southern  BeU  Teleph.  db  Teleg.  Co.  supra. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant,  being  garnished  in  a  pro- 
ceeding in  justice's  court  wherein  the  plain- 
tiff was  principal  defendant,  disclosed  that 
it  was  indebted  to  the  principal  defendant 
for  his  personal  labor,  but  was  silent  as  to 
whether  he  was  a  householder.  It  does  not 
appear  that  the  fact  was  within  the  knowl- 
eage  of  the  garnishee  defendant,  though  there 
was  testimony  tending  to  show  that  it  had 
been  so  informed  by  him.  At  the  close  of  the 
examination  the  garnishee  paid  to  the  justice 
all  money  that  was  due  to  the  principal  de- 
fendant, and  it  was  applied  to  the  juagment 
against  him.  This  action  was  thereupon 
brought  against  the  garnishee  defendant  by 
the  principal  debtor  to  recover  his  exemp- 
tions, which  he  claims  that  the  garnishee 
defendant  could  not  lawfully  pay  over  to  the 
justice. 

A  garnishee  proceeding  is  purel  v  statutory. 
If  the  garnishee  would  protect  himself  from 
an  action  by  his  creditor,  he  must  see  that  he 
takes  each  step  in  conformity  to  law.  In 
other  words,  he  cannot  waive  any  rights  of 
the  principal  debtor  without  incurring  a  per- 
sonal liabflity.    Hirth  v.  Pfeifle,  42  Mich.  31. 

The  proceeding  is  statutory,  and  in  dero- 
gation of  the  common  law,  and  the  statute 
must  be  strictly  followed,  to  bind  the  prin- 
cipal defendant.  Maynards  v.  Comwell,  3 
Mich.  809;  People  v.  Cass  County  Circuit 
Judge,  89  Mich.  407 ;  Sievere  v.  Woodburn  Sar- 
ven  Wheel  Co.  48  Mich.  276 ;  FMl  T.  Detroit 
Dry  Dock  Co.  60  Mich.  868. 
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In  Uanaelman  t.  Kegd,  60  Mich.  540,  this 
court  said  :  "  The  proceedings  under  the  gar- 
nishee statutes  are  in  derogation  of  the  com- 
mon law.  Not  only  must  the  statutes  be 
strictly  construed,  but  there  is  no  authority 
for  any  action  or  prohibition  of  action  out- 
side of  them. " 

Section  8082,  How.  Anno.  Stat.,  says  that 
the  act  shall  not  apply  to  $25  of  the  amount 
due  the  principal  aefendant,  where  he  is  a 
householder,  and  the  demand  was  for  his  per- 
sonal labor;  and  section  8087,  which  permits 
payment  of  any  sum  to  the  justice  in  advance 
of  the  adjudication,  expressly  excepts  this 
labor  claim. 

As  the  right  did  not  exist  independent  of 
the  statute,  and  as  the  statute  does  not  compel 
it,  but  on  the  contrary  expressly  denies  it,  I 
think  the  payment  of  such  sum  is  at  the  peril 
of  the  garnishee,  unless  circumstances  create 
an  estoppel  which  should  preclude  the  prin- 
cipal defendant  from  asserting  such  claim 
against  the  garnishee.  It  may  be  said  that 
this  is  a  hardship  upon  the  garnishee ;  that  he 
must  determine  at  his  peril  whether  the  prin- 
cipal defendant  is  or  is  not  the  householder, 
when  he  may  have  no  means  of  ascertaining 
the  fact.  It  may  be  admitted  that  the  law 
might  be  improved,  but  the  hardship  is  not  a 
necessary  one.  There  is  no  law  that  compels 
a  garnisiiee  to  determine  the  question,  and  to 
testify  accordingly.  He  may  state  any  fact 
that  has  come  to  his  knowledge,  by  hearsay 
or  otherwise ;  and  it  is  his  duty  to  do  so, 
under  the  repeated  decisions  of  this  court. 
Drake  v.  Lake  Shore  A  M.  8.  B.  Co.  69  Mich. 
168 ;  Sexton  y.  Amos,  89  Mich.  695. 

He  may  always  safely  state  that  he  does 
not  know  whether  the  principal  defendant  is 
the  householder,  and,  until  it  appears  that  he 
is  not,  the  labor  claim  is  secure ;  for,  unless 
the  disclosure  shows  a  clear  liability  of  the 
fund  to  the  process,  it  cannot  be  reached. 
People  y.  Case  County  Circuit  Judge,  89  Mich. 
407 ;  Sexton  Y.Amoa,  supra;  Lyon  v.  Kneeland, 
68  Mich.  570 ;  NeweU  v.  Blair,  7  Mich.  108 ; 
TJumas  y.  Sprague,  12  Mich.  120 ;  Wellover  v. 
Soule,  80  Mich.  481 ;  Bewitt  v.  Wagar  Lumber 
Go,  88  Mich.  701 ;  Hockley  y.  Kanitz,  89  Mich. 
^%\8iwvrsY.  Chapman,  48 Mich.  541 ;  Weirieh 
v.  Scribner,  44  Mich.  78 ;  Lor  man  v.  Phmnix 
Ins,  Co.  88  Mich.  65. 

Thus  it  is  seen  that  the  garnishee  may  al- 
ways protect  himself  by  his  disclosure,  and 
he  may  perhaps  do  the  same  by  giving  the 
principal  defendant  an  opportunity  to  appear 
and  defend  the  suit  against  the  garnishee, 
without  which  the  fund  cannot  be  reached 
unless  he  chooses  to  pay  it  to  the  justice. 
But  there  is  no  room  lor  an  estoppel  here, 
because  the  illegal  payment  was  not  made  in 
reliance  on  any  representation  of  the  princi- 
pal defendant,  but  of  defendant's  own  voli- 
tion. 

The  judgment  wiU  be  affirmed. 

McGr»th»  Ch.  J,,  and  Montgomery,  (Tl, 

concurred  with  Hooker,  </. 

Lonff,  «7. ,  dissenting : 

On  January  2,  1892,  Morris  Fluff  com- 
menced suit  in  justice's  court  by  summons 
against  the  plaintiff,  and  on  January  21,  a 
22  L.  R.  A. 


judj^ment  was  entered  by  consent  against  thar 

glaintiff  for  $47  damages  and  $1.50  costs, 
•n  commencement  of  suit  the  defendant  com- 
pany was  garnished, — the  plaintiff  being  a. 
street-car  driver  in  its  employ,— and  on  July 
14,  the  company  paid  the  amount  due  Crisp, 
$11.90,  into  court,  and  filed  a  disclosure, 
stating  that  that  amount  was  due  plaintiff  at 
the  time  of  the  service  of  the  writ  of  garnish- 
ment. Subsequently,  the  defendant  company 
was  garnished  four  times  upon  that  judg- 
ment, and  made  disclosures  each  time,  and 
Said  the  money  due  him  into  court.  The^ 
isclosures  contained  no  statement  that  Crisp^ 
was  a  householder.  On  each  occasion.  Crisp- 
was  notified  by  the  paymaster  of  the  defend- 
ant company  that  his  pay  had  been  gamishel 
by  Fluff  in  the  suit  before  the  justice,  withia 
three  or  four  days  after  the  service  of  the  writ, 
and  in  time  for  him  to  appear  before  the  jus- 
tice and  protect  his  interest.  On  March  8, 
1892,  when  the  third  writ  of  garnishment  was 
served,  Crisp  gave  written  notice  to  the  de- 
fendant company  that  he  was  a  householder. 
On  one  occasion.  Crisp  claims  that  the  pay- 
master asked  him  if  he  was  a  householder, 
when  he  told  him  that  he  was;  and  the 
paymaster  then  instructed  him  that  all  he  had 
to  do  was  to  go  to  the  justice  courts  and  make 
a  demand  for  his  money,  and  he  would  get  it 
The  paymaster,  however,  denies  that  such 
conversation  occurred.  Crisp  claims  that  he 
called  at  the  justice  court,  and,  it  being  near 
the  hour  of  closing,  the  justice  told  him  to 
call  the  next  morning,  and  he  would  let  him 
know,  which,  however,  he  did  not  do,  as  he 
was  out  of  town  the  following  morning.  At 
another  time,  Mr.  Crisp's  attorney  attempted 
to  appear  for  him,  but  this  was  refused  by 
the  justice.  Further  than  this,  it  is  not 
claimed  that  Crisp  attempted  to  protect  his- 
interests.  He  now  attempts  to  recover  his 
wages  from  the  defendant  company.  He  had 
judgment  before  the  justice  for  $60  damaees 
and  $2  costs.  Defendant  appealed  to  the 
circuit  court,  and  on  trial  there  verdict  waa. 
directed  for  plaintiff  for  the  same  amount 
Defendant  brings  error. 

The  statute  relating  to  proceedings  against 
garnishees  in  justice's  court  (section  8032,  be- 
ing section  2,  chap.  276,  How.  Anno.  Stat), 
provides:  "The  person  summoned  as  gar- 
nishee, from  the  time  of  the  service  of  such 
summons,  shall  be  deemed  to.be  liable  to  the- 
plaintiff  in  such  suit  to  the  amount  of  the 
property,  money,  and  effects  in  his  hands  or 
possession  or  under  his  control  or  due  from . 
him  to  the  defendant  in  such  suit :  provided, 
that  when  the  defendant  is  a  householder  hav- 
ing a  family,  nothing  herein  contained  shall 
be  applicable  to  any  indebtedness  of  such 
garnishee  to  the  defendant  for  the  personal 
labor  of  such  defendant  or  his  family  for  any 
amount  not  exceeding  the  sum  of  twenty- five 
dollars.'' 

Section  8087  provides  that  "  the  garnishee  - 
may,  after  the  expiration  of  the  time  limited 
by  law  for  an  appeal  or  stay  of  execution  on 
said  judgment,  if  no  appeal  has  been  taken 
or  stay  of  proceedings  put  in,  pay  to  the  jus- 
tice before  whom  the  examination  was  bad 
all  money  then  due  and  owing  by  him  to  the* 
defendant  or  sufficient  to  satisfy  said  judg- 
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ment  (except  such  is  provided  by  section  S  of 
this  Act),  and  thereupon  such  justice  shall 
execute  and  deliver  to  the  garnishee  a  release 
and  discharge  for  the  amount  laid. "  The  ex- 
emption referred  to  in  this  section  is  recited 
above  as  a  part  of  section  2. 

It  is  contended  by  counsel  for  plaintiff  tbat 
the  defendant  might  have  disclosed  all  the 
facts,  as  such  facts  had  been  disclosed  by  the 
plaintiff,  and  that,  if  it  had  disclosed  the  fact 
of  plaintiffs'  being  a  householder,  no  judg- 
ment could  have  been  rendered  against  the 
garnishee  by  the  justice ;  that,  the  defendant 
avin^  failed  to  disclose  the  fact  that  the 
plaintiff  was  a  householder,  it  cannot  now 
screen  itself  by  the  payment  of  the  .money 
into  the  court,  and  a  release  from  the  justice, 
if  such  release  had  been  given. 

On  the  other  hand,  counsel  for  defendant 
contends :  (1)  That  under  the  law  the  prin- 
cipal defendant  had  a  perfect  right  to  appear 
in  a  garnishment  case  and  protect  his  own 
interest.  (2)  That  there  is  no  duty  imposed 
upon  a  garnishee  defendant  to  investigate  the 
domestic  relations  of  the  principal  defendant, 
and  determine  whether  he  is  a  householder 
having  a  family.  (8)  That  the  question 
whether  the  principal  defendant  in  a  garnish- 
ment case  is  a  householder  is  a  judicial  ques- 
tion, and  should  be  determined  by  the  court 
and  not  by  the  garnishee  defendant,  and  that 
by  payment  into  the  court  the  question  is 
property  placed  there  for  decision. 

In  these  contentions,  we  think  defendant's 
counsel  is  correct.  In  WiUan  v.  Bartfiolomew, 
45  Mich.  41,  it  was  contended  that  the  prin- 
cipal defendant  could  not,  in  his  own  behalf, 
by  writ  of  certiorari,  prosecute  an  action  to 
review  the  judgment  given  against  the  gar- 
nishee defendant.  It  was  said :  *^  It  cannot 
be  maintained  that  the  legal  rights  of  Loomis 
[the  principal  defendant!  were  liable  to  be 
cut  off  by  the  decision  of  a  justice  in  a  case 
between  others,  and  without  his  having  an 
opportunity  to  be  heard. " 

The  principal  defendant  had  the  right  to 
be  heanl  before  the  justice,  and  show  why 
the  fund  deposited  by  the  garnishee  should 
not  be  paid  over  on  a  judgment  rendered 
against  him.  The  attorney  for  the  principal 
defendant  attempted  to  appear,  ana  the  jus- 
tice held  that  he  could  not  do  so.  In  this  the 
justice  was  in  error,  but  the  remedy  of  the 
principal  defendant  in  such  case,  was  by 
appeal  or  certiorari.  Chileote  v.  Conley,  86 
Ohio  St.  545 ;  Curran  v.  Fleming,  76  Ga.  98. 

In  the  above  cases  the  rule  is  stated  that 
the  principal  defendant  may  appear  and  de- 
fend in  the  matter  of  the  garnishment.  It  is 
claimed  here,  however,  that  it  was  the  duty 
of  the  garnishee  to  have  disclosed  that  the 
principal  defendant  was  a  householder,  and 
that,  not  havingdone  so,  he  is  liable  in  the 
present  action.  The  garnishee  complied  with 
the  plain  intent  of  the  statute.  It  made  dis- 
closure of  the  amount  of  its  indebtedness  to 
the  principal  defendant,  and  paid  the  money 
into  court.  The  object  of  the  statute's  per- 
mitting the  payment  of  money  into  court  is 
to  terminate  controversies  as  to  the  amount 
due  and  owing  by  the  garnishee  defendant  to 
the  principal  defendant,  and  to  release  the 
garnishee  from  further  trouble  or  annoyance 
with  the  matter.  Ban-ber  Y.Howd,  85  Mich.  221. 

^L.a  A. 


Having  made  the  disclosure,  and  paid  tho 
monev  to  the  justice,  its  further  duty  in  th« 
premises  ended ;  and  the  matter  then  rested 
between  the  plaintiff  in  that  suit  and  the 
principal  defendant,  as  to  how  the  moqey  was 
to  be  applied,  and  the  decision  of  that  ques- 
tion was  for  the  court. 

As  was  said  in  Karp  v.  Citizen*  Nat.  Bank 
cf  Saginaw,  76  Mich.  679:  **The  object  of 
the  garnishee  law  is  to  furnish  reasonable 
facilities  for  reaching  property  of  the  debtor, 
due  him  or  held  for  him  by  third  persons; 
but  it  was  never  intended  to  deprive  a  gar- 
nishee of  any  of  his  own  rights,  or  to  subject 
him  to  double  action." 

In  Moore  v.  Chicago,  R  1.  db  P,  B.  Co,,  48 
Iowa,  886,  the  court  said :  **  The  whole  pro- 
ceeding being  based  on  the  statute,  we  would 
hesitate  long  before  holding  that  there  are 
other  and  greater  obligations  or  duties  resting 
upon  a  garnishee  than  those  imposed  by  stat- 
ute. The  law,  as  it  is,  imposes  inconvenience 
enouf^h  on  a  garnishee,  without  enlarging  its 
provisions  by  judicial  construction.  An- 
other cogent  reason  why  it  was  not  the  duty 
of  the  garnishee  to  make  defense  is  that  the 
exemption  of  property  and  wages  from  ex- 
ecution or  attachment  is  in  the  nature  of  a 
personal  right,  to  be  exercised  or  claimed  by 
the  debtor,  and  not  by  another.  If  he  fail  to 
claim  the  exemption,  no  one  indebted  to  him 
would  have  the  right  to  make  it  for  him. 
.  .  .  It  certainly  would  be  far  from  rea- 
sonable to  require  a  corporation  employing 
hundreds  of  men  to  be  familiar  with  the  do- 
mestic relations  of  its  employes,  as  that  all 
its  officers  upon  whom  legal  service  of  gar- 
nishment might  be  made  should  have  knowl- 
edge that  a  particular  employ^  was  a  married 
man.  ^  We  think  that  the  true  rule  is  that, 
an  exemption  being  a  purely  personal  right, 
the  defense  must  be  set  up  by  the  principal 
defendant.  ■  The  garnishee  has  no  interest  in 
the  controversy.  He  is  a  neutral  party.  He 
makes  his  disclosure,  and  pays  his  money 
into  court.  When  this  is  done,  the  principal 
defendant  then  has  an  opportunity  to  show  to 
the  court  that  the  moneys  are  exempt  and 
should  not  be  paid  over  to  the  plaintiff.  That 
the  defense  must  be  set  up  by  the  principal 
defendant  is  held  in  Moore  v.  Chicago,  B,  L 
df  P.  B,  Co,  43  Iowa,  885 ;  ConUy  v.  Chileote, 
25  Ohio  St.  820 ;  Jonee  v.  Tracy,  75  Pa.  417. 

The  question  whether  the  principal  defend- 
ant is  a  married  man  and  a  householder  is  for 
the  justice  to  determine,  under  the  facts  of 
the  case.  While  it  may  be  proper  for  the 
garnishee  to  disclose  the  fact,  if  within  his 
knowledge,  yet  the  claim  of  exemption  must 
be  made  by  the  principal  defendant,  if  he 
have  notice,  if  he  desires  to  save  the  right 
which  the  statute  gives  him.  In  the  present 
case,  he  knew  of  the  issue  of  the  trial,  and 
had  ample  opportunity  to  do  so,  but  neglected 
it.  He  cannot  now  claim  that  the  moneys 
were  improperly  paid  into  court  by  the  gar- 
nishee, or  insist  that  the  garnishee  should 
have  made  the  defense  for  him.  The  gar- 
nishee apparently  acted  in  good  faith,  and 
.should  not  be  compelled  to  pay  the  debt 
twice.  Judgment  of  the  court  below  should 
be  reversed,  with  costs  of  both  courts,  as  we  see 
no  reasoii  why  a  new  trial  should  be  awarded. 

Grant,  J,,  concurred  with  Lonip.  </.       r 
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ObEOOM   SUPBBAfB  COUBT. 

OREGON  SUPREME  COURT. 


Dec, 


O.  H.  LEWIS  et  cU.,  BespU., 

City  of  PORTLAND  et  al.,  AppU. 
( Or ) 

1.  A  relbrenoe  in  deeds  to  »  map  of  an 
addition  to  a  city  cannot  be  taJcen 
as  constituting^  a  dedication  of  a  itreet 
marked  on  a  map  of  the  city  which  is  act  shown 
to  bave  been  known  to  the  grantor  where  the 
latter  had  made  maps  of  the  addition  without 
showing  such  streets. 

8.  A  street  shown  on  that  portion  of  a 
map  representing^  the  old  part  of  the 
city*  leaving. lots  and  blocks  blank  is  not  dedi- 
cated by  the  map,  which  is  Intended  merely  to 
sbow  a  new  portion  or  addition  not  touched  by 
such  street  in  which  the  lots  and  blocks  are 
marked  especially  where  the  maker  has  prior 
maps  of  the  portion  including'  such  street  which 
do  not  show  any  street  at  that  place. 

8.  The  nse  of  the  private  way  to  a  wharf 
and  warehouse  by  the  public  oannot  give 
a  prescriptive  right  of  user  to  the  public  as  it  la 
not>inoonsi8tent  with  private  ownership. 

4.  It  is  held  by  the  courts  of  Oregon  to 
be  common  Icnowledjge  that  before  and 
after  the  admission  of  the  state  into  the  Union 
the  right  to  wharfage  was  regarded  as  incident  to 
riparian  ownership  on  a  navigable  fresh-water 
stream. 

5.  The  policy  to  allow  riparian'owners 
on  naTiir>^ble  riwers  where  the  tide 
does  not  flow  to  build  wharres  in  aid  of 
navigation  is  shown  in  Oregon  by  the  absence  of 
legislation  on  that  subject  in  connection  with 
legislation  providing  for  the  disposal  of  tide  lands. 

6*  Wharves  built  by  riparian  owners 
under  the  permission  and  license  of  the 
state  are  property  which  cannot  be  .taken  on  a 
repeal  of  such  permission  without  due  prooeas  of 
law  and  due  compensation  therefor. 

(December  20,  IBOS.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  complainants  in  a  proceeding 
brought  to  enjoin  defendants  from  appropri- 
ating for  bridge  abutments  and  approaches, 
without  makini;  compensation  to  plaintiffs, 
certain  land  which  plaintiffs  claimed  to  own. 
Ajflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  V.  Beach,  City  Atty.,  and 
Whalley,  Strahan  ft  Pipes,  for  appel- 
lants : 

The  legislature  merely  provided  for  the 
doing  of  future  acts  by  riparian  owners, 
under  the  regulation  of  the  corporate  author- 
ities. It  did  not  in  any  manner  legalize  or 
attempt  to  legalize  wharves  theretofore  con- 
structed. 

Dill.  Mun.  Corp.  §§  89-91. 


BoiDlby  V.  Shively,  32  Or.  410,  announces 
that  the  state  la  the  absolute  owner  of  the  tide 
lands  free  from  any  easement  of  the  upland 
owner  therein  and  subject  only  to  the  para- 
mount right  of  navigation. 

See  9k]BO  Illinois  Cent.  B,  Oo,  t.  BHnoie,  146 
U.  S.  887.  36  L.  ed.  1018. 

The  right  to  build  bridges  across  navigable 
streams  wholly  in  one  state,  under  the  au- 
thority granted  by  the  state,  can  be  ques- 
tioned, only  by  the  United  States.  And  it  ii 
clear  that  such  bridges  are  regarded  as  gjetX 
aids  to  commerce. 

Qilman  v.  Philadelphia,  70  U.  S.  8  Wall. 
718,  18  L.  ed.  96 ;  Eseanaba  dt  L.  M.  Transp. 
Go.  V.  Chieaffo,  107  U.  8.  678,  37  L.  ed.  442; 
Willamette  Iron  Bridge  Oo.  v.  Hatch,  125  U. 
S.  1,  31  L.  ed.  629. 

No  right  can  be  acquired  by  private  parties 
which  can  prevent  tne  state  from  changing 
the  use  to  which  the  soil  under  water  shallT 
in  the  public  interest,  be  devoted,  so  long  as 
such  change  is  made  to  subserve  either  navi- 
gation, commerce,  or  fishery. 

The  license,  if  one  exists,  is  revocable. 

Bundle  v.  Delaware  A  B.  Canal  Co.  55  U. 
S.  14  How.  80,  14  L.  ed.  885;  Shrunk  v. 
SchuylkiU  Nav.  Co.  14  Serg.  &  R.  71 ;  Monon- 
gahela  Ifav.  Go.  v.  Goons,  6  Watts  &  S.  101 ; 
Susquehanna  Canal  Oo.  v.  Wright,  9  Watts 
&  S.  9.  42  Am.  Dec.  812. 

This  state  owns  the  bed  of  all  navigable 
rivers,  and  of  all  bays.  Inlets,  and  estuaries 
within  her  borders,  by  virtue  of  her  sov- 
ereignty. 

Eisenbach  v.  Eatfidd,  12  L.  R.  A.  682.  H 
sea.,  2  Wash.  236;  Weber  v.  StaU  Harbor 
Goinrs.  86  U.  S.  18  Wall.  65,  21  L.  ed.  802; 
Hardin  v.  Jordan,  140  U.  S.  376,  85  L.  ed. 
431.  82  Cent.  L.  J.  297 ;  McManus  v.  Car- 
miehael,  8  Iowa.  1 ;  Barney  v.  Keokuk,  94  U. 
S.  838,  24  L.  ed.  228. 

The  title  to  the  very  spot  upon  which  ths 
wharf  stands,  being  in  the  state,  the  erection 
is  wrongful,  unless  a  grant  from  the  state  be 
shown. 

Gould,  Waters,  §  27. 

The  remedy  for  a  purpresture  is  either  by 
information  for  intrusion  at  common  law  or 
by  information  in  equity,  at  the  suit  of  the 
attorney -general. 

2  Story,  Eq.  §  922. 

If  the  lei?islature  made  a  grant  directly  to 
the  plaintiffs  of  every  right  that  was  vested 
in  the  state,  so  far  as  it  could  do  so,  still  it 
would  not  be  an  irrepealable  graut. 

Illinois  Cent.  B.  Oo.  v.  Illinois,  supra. 

The  validity  of  the  Meussdorffer  Act,  Acts 
1891,  p.  633,  has  been  sustained. 

Winters  v.  George,  21  Or.  261;  State  ▼. 
George,  22  Or.  142. 

The  public  cannot  lose  its  property  by  the 
neglect  or  inaction  of  the  affairs  of 'the  mu* 
nicipality. 


NOTB.— The  right  of  riparian  owners  to  build 
wharves  In  the  abseooe  of  ooostitutlonal  or  statu- 
tory prohibition  is  Involved  Id  the  above  decision 
from  which  Eisenbaoh  v.  Hatfield  (Wash.)  12  L.  R. 
A.  638,  may  be  distioirutohed  by  virtue  of  tbe  Wash- 
ingtOD  GoDstitution.  article  15.  As  to  such  rlffht 
cenerally,  see  notes  to  Miller  v.  Mendenhall  (Minn.) 
22  L.  R.A. 

See  also  38  L.  R.  A.  606. 


8  L.  R.  A.  80:  Hastings  v.'Grlmshaw  (Ma«.)  12  L.  B. 
A.  GIT,  and  Elsenbach  v.  Hatfield,  supra. 

That  riparian  rights  are  property  which  oannot 
be  taken  away  without  compensatioo,  see  also 
Bumsey  v.  New  York  ft  N.  B.  B.  Oo.  (N.  Y.)  U  I..  B. 
A.  (OS.  and  tiote. 
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2  Dill.  Kun.  Corp.  g  689,  and  noUg. 

A.  municipal  corporation,  authorized  by 
law  to  improve  a  street  by  building  on  the 
line  thereof  a  bridge  over,  or  a  tunnel  under, 
«  navigable  Fivetr,  where  it  crosses  the  street, 
incurs  no  liability  for  damages  unavoidably 
<»U8ed  to  adjoining  property  by  obstructing 
fthe  street  onthe  cdver,  unless  such  liability 
i>e  imposed  by  statute. 

northern  Trcmtp,  (Jo.  qf  Ohio  v.  Ohieago,  99 
^.  S.  685,  25  L.  -ed.  886 ;  Bmith  ▼.  Waahing 
<an,  61  U.  fi.  20  How.  185.  16  L.  ed.  858. 

By  their  own  act  the  plaintiffs  made  this 
parcel  of  ground  a  part  of  their  public  busi- 
ness, and  impressed  upon  it  the  stamp  of  pub- 
licity, just  as  completely  as  thev  could  have 
^one  by  an  express  statutory  dedication.  Is 
oiGt  forty  years  of  continuous  use  by  the  pub- 
aic  sufficient? 

Munn  V.  lllinaU,  94  U.  S.  118,  24  L.  ed. 
T7;  Elliott,  Roads  &  Streets,  125;  2  Dill. 
Mun.  Ck>rp.  681 ;  2  Greenl.  Ev.  §§  587-546. 

One  who  without  authority  lays  out  a  road 
4Uid  permits  the  public  to  use  it  on  payment 
of  tolls,  thereby  dedicates  it  as  a  public  road, 
«nd  the  portion  used  by  those  who,  not  going 
«o  far  as  the  toll  house,  do  not  pay  tolls,  be- 
comes a  free  public  road  the  use  of  which  is 
oot  subject  to  the  payment  of  tolls. 

mood  V.   Woods,  95  Cal.  78. 

A  dedication  to  whoever  had  business 
'With  the  wharf  is  a  dedication  to  the  entire 
public,  because  evervbody  might  have  busi- 
ness there.  Those  wno  traveled  this  highway 
for  so  many  years  accepted  the  same  loi  the 
public. 

Meier  v.  PorOand  OdtiU  R.  Co,  \  U  R.  A. 
«66.  16  Or.  509. 

A  conveyance  by  the  owner  with  reference 
to  a  plat  or  map  dedicates  all  the  streets 
^own  thereon  irrevocably. 

LoumadaU  v.  Portland,  1  Or.  897 ;  5  Am.  & 
£ng.  Encyclop.  Law.  405,  and  noi€%;  Floren- 
tine V.  Ba/rton,  69  U.  8.  2  Wall.  57,  17 
L.  ed.  788 ;  Portland  v.  Whittle,  8  Or.  126 ; 
Cafrter  v.  Portland,  4  Or.  889. 

No  particular  time  is  necessary  to  establish 
dedication. 

Parrieh  v.  Stephens,  1  Or.  60. 

User  with  owner's  consent  establishes  ded- 
ication. 

5  Am.  &  Eng.  Encyclop.  Law,  402, 
note  2, 

Formal  acceptance  by  the  city  is  unnec- 
essary. 

Carter  v.  Portland,  aupra. 

If  the  owner  open  the  street  and  the  public 
use  it,  it  is  enough  to  dedicate. 

Woodyer  v.  ffadden,  5  Taunt.  125 ;  Chopin 
V.  State,  24  Conn.  236 ;  Oreen  v.  Cakes,  17 
111.  249;  Connehan  v.  Ford,  9  Wis.  240. 

From  the  use  by  the  public  with  the  assent 
of  the  owner,  the  law  presumes  a  dedication. 

Maeon  v.  Franklin,  12  Ga.  239 ;  Eastman 
▼.  lamprey,  12  Minn.  89 ;  Cady  v.  Conger,  19 
N.  Y.  256. 

Messrs.  WUlianum  Wood  A  Linthicum, 
for  respondents: 

There  is  no  evidence  in  this  case  that  on 
the  plat  of  1850  the  loetts  in  quo  was  dedicated 
as  a  public  street ;  but  if  there  was  any  such 
dedication,  then  the  persons  who  subse- 
•quently  acquired  the  title  from  the  United 
«2L.  RA- 


States  or  their  grantees  had  a  right  to  revoke 
such  dedication  and  claim  and  use  the  prop« 
erty  as  private  property. 

Loumsdale  v.  Parrish,  62  U.  8.  81  How. 
290,  16  L.  ed.  80. 

The  McCormick  map  is  not  entitled  to  any 
consideration.  It  does  not  purport  to  be  a 
map  of  Couch's  addition  to  the  city  of  Port- 
land. 

Leland  v.  Portland,  2  Or.  46. 

Estoppel,  to  be  binding,  must  be  mutual, 
and  if  the  public  authorities  are  not  bound, 
Mrs.  Couch,  is  not  bound.  These  deeds  are 
collateral  matters  between  individuals,  with 
which  the  public  authorities  have  nothing  to 
do. 

Bingham  ▼.  WaOa  Walla,  8  Wash.  Terr. 
68 ;  Bank  of  America  v.  Banks,  101  U.  8.  240, 
25  L.  ed.  850. 

The  use  of  the  loeus  in  quo  by  the  public  in 
the  manner  in  which  it  was  used  is  entirely 
consistent  with  the  claim  of  owner^ip  by 
the  plaintiffs. 

Etrk  V.  Smith,  22  U.  8.  9  Wheat.  288,  6 
L.  ed.  92. 

Dedication  is  absolutely  a  question  of  in- 
tention. The  evidence  must  be  clear,  and 
show  a  positive  and  unmistakable  intention 
to  abandon  the  property  to  the  public. 

Hogue  v.  Albina,  10  L.  R.  A.  678,  20  Or. 
182 ;  Ebldane  v.  CM  Spring  Trustees,  21  N. 
Y.  474 ;  Smith  v.  P&rtland,  80  Fed.  Rep.  784 ; 
Bowuton  V.  Payne,  2  Smith,  Lead.  Gad.  Hare 
&  W's  notes,  p.  155;  Buswell,  Limitations 
&  Adverse  Possession,  g  251 ;  Anfell,  Limita* 
tions,  6th  ed.  g  898;  Langworthy  y,  Myers, 
4  Iowa,  42 ;  BUicott  v.  Pearl,  35  U.  8.  10  Pet. 
441,  9  L.  ed.  487 ;  Bwing  v.  Burnet,  86  U.  S. 
11  Pet.  50,  9  L.  ed.  628 ;  Connecticut  Mut.  L. 
Ins.  Co.  V.  St.  Louis,  98  Mo.  422 ;  Wheeler 
V.  J^one,  55  Mass.  818 ;  Irwin  v.  Dixion,  50 
U.  S.  9  How.  11,  18  L.  ed.  25. 

If  the  land  upon  which  the  plaintiffs*  wharf 
stands  between  high  and  low  water  mark  is 
tide  land,  then  it  is  expressly  granted  and 
confirmed  to  the  plaintiffs,  and  becomes  ab- 
solutely their  property ;  but  if  it  is  not  tide 
land,  then  the  authorities  upon  which  de- 
fendants rely,  as  to  structures  on  tide  lands, 
do  not  apply. 

Andrus  v.  Knott,  12  Or.  501,  decides  that 
the  shores  of  the  Willamette  river  at  Portland 
are  not  tide  lands. 

Minto  T.  Belaney,  7  Or.  885,  holds  that  the 
riparian  proprietors  upon  the  Willamette 
river  are  entitled  to  the  accretions  which  arise 
in  the  river  adjacent  to  their  lands. 

The  riparian  proprietor  has  a  right  to 
build  a  wharf  extending  into  the  river  for  his 
own  use  or  for  the  use  of  the  public,  and  as 
far  as  the  necessities  of  navigation  may  re- 
quire. 

Tates  v.  Milwaukee,  77  U.  S.  10  Wall.  497, 
19  L.  ed.  984;  Illinois  Cent.  R.  Co.  v.  Illinois, 
146  U.  S.  887,  86  L.  cd.  1018 ;  Parker  v.  West 
Coast  Packing  Co.  5  L.  R.  A.  61,  17  Or.  515; 
Gould,  Waters,  §  179 ;  Butt&n  v.  Strong,  66  U. 
8.  1  Black,  23,  17  L.  ed.  29 ;  St.  Paul  &P  R. 
Co.  V.  Sehurmeier,  74  U.  8.  7  Wall.  272,  19  L. 
ed.  74 ;  Northwestern  U.  Packet  Co.  v.  Atlee,  10 
Minn.  82 ;  Atke  v.  Northwestern  U.  Packet  Co, 
88  U.  8.  21  Wall.  389,  22  L.  ed.  619,  2  Dill. 
479 ;  Leigh  y.HoU,  5  Diss.  338 ;  Wisconsin  River 
Digitized  by  V^OOQ  IC 


47 


788 


ObEQON  SUFBBIOB  COUBT. 


Dec.^ 


Ifiyp.  Co.  V.  LyofU,  80  Wis.  61 ;  Ddaplaine  ▼. 
Chicago  dbJSr.  W.  R  €h.  42  Wis.  314,  24  Am. 
Bep.  386 ;  Boorman  t.  Sunnuchs,  42  Wis.  288 ; 
JHedrich  v.  Northwestern  U.  B.  Co.  42  Wis. 
248,  24  Am.  Rep.  899 ;  8tef)ens  Point  Boom  Co. 
V.  BeiUy,  46  Wis.  287,  44  Wis.  295 ;  Oohn  v. 
WauMU  Boom  Co,  47  Wis.  814,  822 ;  Walkor 
▼,  Shepardaon,  4  Wis.  486,  65  Am.  Dec.  824 ; 
Grant  t.  Da/oenporty  18  Iowa,  179 ;  Haight  ▼. 
Keokuk,  4  Iowa,  199 ;  Mus9er  y.  Serthey,  42 
Iowa,  856 ;  Ryan  v.  Broum,  18  Mich.  196, 
100  Am.  Dec.  154 :  Austin  y.  Rutland  R.  Co. 
45  Vt.  215 ;  Sloan  v.  BiemiOer,  84  Ohio  St. 
492 ;  Blanehardv,  Porter,  11  Ohio,  188 ;  Rippe 
y.  Chicago,  D,  A  M,  R,  Co.  28  Minn.  18 ; 
Briabine  v.  8t,  Paul  db  8.  0.  R.  Go,  Id.  114 ; 
MorriU  ▼.  8t.  Anthony  FalU  Water-Power  Go. 
86  Minn.  222,  87  Am.  Rep.  899 ;  Bmminger 
y.  People,  47  111.  884,  95  Am.  Dec.  495; 
Chicago  v.  Lc^in,  49  IlL  172 ;  Meyers  v.  8t, 
Louis,  8  Mo.  App.  266 ;  Bainbridge  ▼.  Sher- 
lock, 29  Ind.  864,  95  Am.  Dec.  644 ;  Sherlock 
y.  Bainbridge,  41  Ind.  85.  18  Am.  Rep.  302 ; 
LaugMin  t.  Lamasco,  6  Ind.  228 ;  Thurman 
T:  Morrison,  14  B.  Mon.  867;  Morrison  ▼. 
I7iurman,  17  B.  Mon.  257,  66  Am.  Dec.  158 ; 
Norfolk  City  t.  Cooke,  27  Gratt.  480 ;  Al- 
exandria d  F.  R,  Co.  ▼.  Htunce,  81  Gratt.  761, 
764 ;  Parker  v.  Rogers,  8  Or.  187 ;  Bowlby  v. 
Shively,  22  Or.  421 ;  Washb.  Easem.  8d  ed. 
p.  680. 

Assamine  that  the  land  in'question  has  been 
dedicated  for  a  street,  defendants  have  no 
right  to  appropriate  and  obstruct  it  with  tho 
approach  to  a  orldge.  The  land  in  question 
belongs  to  the  plaintiffs,  subject  to  the  pub> 
lie  easement,  it  the  land  was  dedicated,  as 
claimed  by  defendants ;  and  therefore  it  can- 
not be  subjected  to  a  new  servitude,  and  one 
not  contemplated  bj  the  dedication,  without 
the  consent  of  plaintiffs. 

Church  V.  Portland,  6  L.  R.  A.  259,  18  Or. 
78 ;  Warren  v.  Lyons  City,  22  Iowa,  851 ;  Mor- 
rison  v.  Einckson,  87  111.  587,  29  Am.  Rep. 
77 ;  Price  y.  Thompson,  48  Mo.  861. 

Iiord»  Ch,  J,t  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  equity  to  enjoin  the  de- 
fendants from  appropriating  to  public  use  a 
certain  strip  of  land  for  a  oridge  abutment 
and  approach  thereto  without  compensation 
to  its  owners.  The  complaint,  inter  alia, 
alleges  that  the  plaintiffs  are  the  owners  in 
fee  simple  and  in  possession  of  the  lots  there- 
in described,  having  adjacent  thereto  several 
warehouses ;  and  also  of  a  strip  of  land  at  the 
foot  of  Bumside  street.  60  feet  wide,  between 
Front  street  and  the  Willamette  river,  and  of 
the  wharf  located  thereon,  extending  to  the 
navigable  water  of  such  river ;  that  the  de- 
fendants, the  bridge  commission,  appointed 
and  acting  under  the  ** Meussdorffer  Act," 
propose  to  construct  a  bridge  across  the  Wil- 
lamette river  from  the  intersection  of  Burn- 
aide  and  North  Front  streets,  in  the  city  of 
Portland,  to  a  point  opposite  thereto  on  the 
east  bank  of  said  river,  and  have  let  the  con- 
tract therefor  to  the  defendant  the  Bullen 
Bridge  Company,  which  company  is  about  to 
commence  the  work  of  its  construction ;  that 
the  defendants  propose  to  place  the  approach 
to  and  abutment  tor  the  west  end  of  such 
23  L.  a  A. 


bridge  upon  said  strip  of  land,  and  to  ap- 
propriate the  same  to  public  use,  without 
any  compensation  to  its  owners,  and  without 
taking  any  steps  to  acquire  the  title,  or  any 
right  to  occupy  or  use  said  land ;  and  that, 
unless  restrained,  they  will  proceed  with  the 
construction  of  said  bridge,  and  wholly  de- 
prive the  plaintiffs  of  their  property  without 
compensation  therefor,  and  also  permanently 
obstruct  the  use  of  said  wharf,  and  the  ex- 
tensions thereof  north  and  south  of  the  pro- 
posed site  of  said  bridge,  to  their  great  and 
irreparable  injury.  The  answer  denies,  on 
information  and  belief,  that  the  plaintiffs  are 
the  owners  of  said  property,  and  affirmatively 
alleges  as  a  defense  (1)  tliat  the  strip  of  land 
in  controversy  is  a  part  of  Burnside  street  by 
virtue  of  a  dedication  under  certain  maps  and 
plats  made  and  filed  by  John  H.  Couch  be- 
tween the  years  1859  and  1869,  showing  the 
extension  of  said  street  to  the  Willamette 
river ;  that  the  said  John  H.  Couch,  his  wife, 
Caroline,  and  these  plaintiffs,  exhibited  the 
same  to  intending  purchasers,  and  sold  lota 
and  blocks  with  special  reference  to  such 
maps  and  plats ;  that  the  locus  in  quo  is  a  part 
of  the  wife's  half  of  the  John  H.  Couch 
donation  land  claim,  and  tiiat  his  wife, 
Caroline  Couch,  after  his  death,  and  the 
plaintiffs,  after  her  death,  sold  and  conveyed 
to  divers  persons  sundry  lots  and  blocks  aod 
parts  thereof  with  particular  reference  to  said 
plats  and  maps,  and  thereby  approved  and 
ratified  the  act  of  John  U.  Couch  in  making 
and  filing  the  same.  And  alleges  <2)  as  a 
further  defense  that  the  locus  in  quo  has  been 
constantly  used  by  the  public  as  a  street  for 
more  than  twenty  years  last  past,  with  tlie 
knowledge  and  consent  of  the  plaintiffs,  their 
ancestors,  predecessors,  and  grantors;  and 
that  the  public  thereby  acquired  a  prescrip- 
tive right  to  use  and  occupy  the  same  as  a 
street.  The  reply  denies  the  allegations  in 
the  answer,  except  that  the  locus  in  gfio  is  in 
that  half  of  the  donation  land  claim  set  apart 
to  Caroline  CoucJi,  etc. 

From  this  statement  it  will  be  seen  that  the 
main  questions  involved  and  to  be  determined 
are :  (1)  Has  there  been  a  dedication  of  the 
locu^s  in  quo  as  a  public  street?  (2)  Have  the 
plaintiffs  a  right  to  erect  and  maintain,  at 
the  locus  in  quo,  a  wharf  extending  to  the 
navigable  water  of  the  Willamette  river? 

To  establish  the  first  proposition  the  de- 
fendants introduced  two  plats  and  maps  of 
Couch's  addition  to  the  city  of  Portland.  The 
first  one  is  a  lithographic  map  of  Portland, 
dated  1859,  made  by  8.  J.  McCormick.  It 
shows  that  Bumside  street  extends  to  the 
river,  and  thus  includes  the  strip  of  land  in 
dispute.  The  second  map  was  made  by  John 
H.  Couch  on  the  22d  day  of  June,  1869,  and 
purports  to  be  an  addition  to  Couch's  addi- 
tion, already  laid  out.  It  also  shows  that 
Bumside  street  extends  to  the  river.  On  the 
other  hand,  plaintiffs  have  introduced  two 
maps  of  Couch's  addition  to  the  city  of  Port- 
land, one  made  by  John  H.  Couch  in  1865, 
and  the  other  made  by  Caroline,  his  widow, 
Caroline  E.  Wilson,  Clementine  E.  Lewis. 
Elizabeth  R.  Glisan.  May  H.  Couch,  George 
Flanders,  and  Maria  L.  Flanders,  on  the  15th 
day  of  November,  1872.  Both  of  these  maps 
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■how  that  Burnside  street  terminates  at  the 
west  side  of  Front  street,  and  that  the  strip 
of  land  in  controversy  is  private  property. 
It  thus  appears,  so  far  as  the  maps  and  plats 
are  concerned,  that  the  two  introduced  by  the 
defendants  ^ow  Burnside  street  extends  to 
the  river,  while  the  two  introduced  by  the 
plaintiffs  show  that  it  terminates  at  the  west 
side  of  Front  street.  As  to  the  lithographic 
map  of  1859,  there  is  no  evidence  to  show, 
nor  is  it  claimed,  that  John  H.  Couch  or  his 
wife  signed  or  acknowledged  or  had  anything 
to  do  with  making  it. 

The  point  upon  which  the  defendants 
mainly  rely  in  respect  to  such  map  as  show- 
ing a  dedication  is  that  it  was  in  general  use 
in  the  city,  and  the  only  public  map  refer- 
ring to  Couch's  addition  from  1859  to  1865, 
during  which  time  John  H.  Couch  and  his 
wife  made  certain  deeds  in  which  the  lots 
were  described  by  reference  to  Couch's  addi- 
tion to  the  city  of  Portland.  It  is  argued 
that  the  reference  in  these  deeds  to  Couch's 
addition,  under  the  circumstances,  was  in- 
tended to  refer  to  such  addition  as  platted 
on  said  map,  and  was  therefore  a  recognition 
of  it,  and,  in  legal  effect,  a  dedication  of 
the  streets  as  platted  thereon.  We  are  unable 
to  assent  to  this  inference.  The  admitted 
facts  show  that  the  strip  of  land  in  dispute 
beloniired  to  Caroline  Couch  as  donee  of  the 
United  States,  and  that  it  was  conveyed  to 
the  plaintiffs  Allen  &  Lewis  and  Flanders, 
together  with  certain  lots,  some  time  in  1854, 
and  that  they  are  now  the  owners  and  entitled 
to  the  possession  of  it,  unless  the  public  has 
acquired  an  easement  therein  as  a  street. 
There  is  some  evidence  that  there  was  a  plat 
made  of  an  addition  to  the  city  of  Portland 
by  John  H.  Couch  in  April,  1850,  but  there 
is  nothing  to  show  that  the  locus  in  quo  was 
dedicated  as  a  public  street  therein;  and, 
even  if  there  was,  such  plat  having  been 
made  before  the  donation  law  was  passed,  it 
would  not  have  the  effect  to  constitute  a  dedi- 
cation. Any  person  who  should  subsequently 
acquire  the  title  from  the  government  or  its 
grantees  had  a  right  to  revoke  such  dedica- 
tion, and  subject  the  property  to  his  private 
nse.  Nor  is  there  any  evidence  that  Couch 
or  his  wife,  prior  to  1859,— the  date  of  the 
McCormick  map,— ever  niado  any  map  on 
which  the  locus  tn  quo  was  platted  as  a  street. 
It  is  probable  that  after  they  acquired  the 
title  from  the  United  States  they  may  have 
continued  to  use  such  prior  map,  exhibiting 
it  to  intending  purchasers,  and  selling  their 
lots  with  reference  to  it ;  but  there  is  nothing 
to  show  that  Couch  or  his  wife  ever  recog- 
nized the  McCormick  map,  or  that  they  ever 
saw  it,  or  knew  of  its  existence.  In  fact,  it 
does  not  purport  to  be  a  map  of  Couch's  ad- 
dition to  the  city  of  Portland. 

In  view  of  these  considerations,  we  do  not 
think  that  the  reference  in  their  deeds  to 
Couch's  addition  was  intended  to  refer  to 
their  property  as  platted  on  the  McCormick 
map.  It  is  not  this,  however,  but  the  map 
of  1869,  upon  which  the  defendants  mainly 
rely  as  establishing  a  dedication  of  the  locus 
in  quo  as  a  public  street.  It  is  claimed  that 
all  of  the  plaintiffs  except  Mr.  Allen  made 
deeds  conveying  lots  with  reference  to  this 
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map.  All  that  can  be  said  in  support  of  this 
claim  is  that  these  parties  made  certain  deeds, 
referring  therein  for  description  to  the  map 
of  Couch's  addition  to  the  city  of  Portland. 
But,  inasmuch  as  Couch  had  made  a  map  in 
1866,  upon  which  the  locus  in  quo  was  not 
platted  as  a  part  of  Burnside  street,  even  if 
we  assume  that  the  map  made  by  him  in  1869 
platted  it  as  a  part  of  such  street,  there  is 
nothing  to  show  whether  the  general  refer- 
ence in  those  deeds  was  to  the  map  of  1865 
or  1869.  Mrs.  Couch,  during  the  time  that 
she  was  the  owner  of  the  laud  in  dispute, 
never  made  any  maps  or  plats  dedicating  it 
as  a  public  street,  nor  had  any  of  the  plain- 
tiffs. The  maps  and  plats  made  by  John  H. 
Couch,  after  he  and  his  wife  had  conveyed 
this  land,  as  alreadv  stated,  to  the  plaintiffs 
Allen  &  Lewis  ana  Capt.  Fanders,  would 
not  bind  them,  unless  they  accepted  and  acted 
upon  such  maps,  and  there  is  no  evidence 
that  thev  accepted  and  acted  upon  the  map  of 
1869,  other  than  the  mere  fact  that  they  made 
certain  deeds  in  which  they  described  the 
property  by  reference  to  the  map  of  Couch's 
addition  to  the  city  of  Portland,  which  ref- 
erence was  as  likely  to  be  to  the  map  of  1865, 
or  to  some  prior  map,  of  which  there  was 
some  evidence,  as  to  that  of  1869. 

It  is  sought,  however,  to  obviate  this  ob- 
jection by  showing;  that  some  of  the  deeds 
conveyed  lots  and  blocks  that  were  for  the 
first  time  platted  on  the  map  of  1869,  or,  in 
other  worus,  that  such  deeds  conveyed  lots 
and  blocks  that  appear  on  no  other  map ;  and 
hence  it  is  arsuea  that  the  reference  in  them 
was  necessarily  to  the  map  of  1869  which,  it 
is  claimed,  shows  that  the  property  in  dis* 
pute  was  a  part  of  Burnside  street.  It  is  true 
that  such  lots  and  blocks  did  not  appear  on 
any  other  map,  for  the  reason  that  the  map 
of  1869  was  intended  as  an  addition  or  ex- 
tension of  prior  maps ;  but  this  'affords  no 
justification  for  the  assumption  or  argument 
that  such  map,  made  by  John  H.  Couch, 
shows  a  dedication  of  the  locus  in  quo  as  a 
public  street.  Before,  however,  it  can  be 
assumed  that  his  wife  recognized  the  map  of 
1869  by  joining  with  her  husband  in  such 
deeds,  as  showing  a  dedication  of  her  prop- 
erty, so  as  to  bind  or  estop  her,  such  map 
itself  ought  to  show  the  dedication  so  dis- 
tinctly and  positivelv  as  to  make  the  evidence 
of  her  intention  to  divest  herself  of  the  title 
entirely  clear.  The  map  itself  does  not  pur- 
port to  be  anything  more  than  a  map  or  the 
extension  of  Couch's  addition  to  the  city  of 
Portland.  The  lots  and  blocks  laid  out  on 
it,  which  constitute  the  new  addition,  are 
designated  and  marked  by  a  coloring  of  yel- 
low, and  all  the  other  propertv  except  a  tier 
of  blocks  adjoining  such  yellow  portion,  is 
left  blank.  This  indicates  that  the  map  of 
1869  was  not  intendad  to  affect  the  prior 
maps.  Its  object  was  to  plat  a  second  addi- 
tion, and  to  show  its  relative  position  to  the 
first  one.  The  numbering  of  the  lots  and 
blocks  and  the  dedication  of  the  streets  out- 
side of  the  extension  were  to  remain  as 
platted  on  the  prior  maps.  This  must  be  so, 
as  it  is  impossible  to  convey  any  lots  or 
blocks  by  reference  to  such  map,  outside  of 
the  extension,  because  they  are  left  in  blank  - 
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and  henoe  deeds  referring  to  lots  and  blocks 
as  numbered  by  the  map  of  1869  necessarily 
referred  to  it,  and  did  not  appear  on  any 
other  map.  because  such  lots  and  blocks  com- 
posed the  new  addition  or  extension  of  prior 
plats ;  but,  as  we  ha^e  shown,  the  other  por- 
tion of  such  map  negatives  the  idea  that  it 
was  intended  to  change  the  map  of  1866,  or 
prior  maps,  or  that  it  undertook  to  represent 
the  locus  in  quo  as  a  part  of  Bumside  street. 

This  view  is  confirmed  by  the  form  of  ac- 
knowledgment to  this  map,  which  reads,  in 
its  material  parts,  as  follows :  "*  That  he  rec- 
ognized the  accompanying  diagram  or  plat 
as  a  true  and  correct  description  of  lots  and 
blocks  laid  out  by  him  as  an  addition  to  the 
city  of  Portland."  This,  of  course,  means 
the  lots  and  blocks  laid  out  on  this  map  as  a 
new  addition,  indicating  that  the  added 
blocks  copied  from  prior  maps  were  only  in- 
tended to  show  their  relative  position  to  such 
new  addition,  and  not  to  alter  or  affect  the 
prior  maps.  We  do  not  think,  therefore, 
that  any  representations  as  to  Bumside  street 
upon  that  portion  of  the  map  left  in  blank — 
such  portion  constituting  no  part  of  the  ad- 
dition— can  be  construed  as  intending  to  make 
a  dedication  of  the  loeu*  in  qw>  to  affect  the 
prior  maps. 

The  map  of  1872  is  the  only  one  that  Caro- 
line Couch  or  the  plaintiffs  ever  sismed,  and 
it  shows  that  the  property  in  qnestfon  is  not 
a  part  of  Burnside  street.  This  map  cor- 
responds with  that  of  1865,  and,  as  we  con- 
strue it,  is  not  in  conflict  with  the  map  of 
1869.  We  do  not  think,  therefore,  that  such 
deeds  as  were  made  of  lots  and  blocks  which 
appear  only  in  the  map  of  1869  were  a  dedi- 
cation of  the  locus  in  qtio,  or  that  they  can  be 
reasonably  construed  to  be  a  recoi^niiion  of 
any  dedication  thereof.  In  thus  holding  we 
do  not  controvert  the  principle  that  where  a 
proprietor  recognizes  a  plat  in  making  a  sale 
of  lots  he  will  be  estopped  to  deny  a  dedica- 
tion of  the  streets  designated  ut>on  the  plat 
embracing  his  property ;  but  we  ao  not  think, 
in  view  of  the  facts,  that  such  principle  can 
be  applied  to  the  case  at  bar. 

The  second  defense  is  dedication  bv  user. 
It  is  claimed  by  the  defendants  that  the  locus 
in  quo  has  been  used  by  the  public,  with  the 
consent  of  the  plaintiffs,  the  same  as  other 
streets  similarly  situated  have  been  used,  for 
more  than  twenty  years,  and  that  therefore, 
the  public  have  a  prescriptive  riffht  to  the 
same.  A  dedication  of  land  to  the  public 
use  rests  on  the  intention  or  assent  of  the 
owner.  As  it  is  purely  a  question  of  inten- 
tion, the  evidence  of  It,  when  resting  in 
parol,  must  be  clear  and  satisfactory,  and  in- 
dicate a  positive  and  unmistakable  intention 
to  devote  the  property  to  public  use.  All  the 
authorities  agree  that  the  acts  and  conduct  of 
the  owner,  when  relied  upon  to  show  the  ded- 
ication of  his  property,  must  be  deliberate 
and  unequivocal,  manifesting  a  clear  inten- 
tion to  aoandon  such  property  to  the  public 
use.  The  ourden  of  showing  it  rests  on  the 
defendant.  The  security  of  titles  requires 
that  the  evidence  of  dedication,  when  depend- 
ing on  parol  proof,  should  be  of  such  a  de- 
li&rate  and  decisive  character  as  to  leave  no 
doubt  of  the  owners*  intention.  Hence  the 
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rule  is  well  settled  by  numerous  authoritisi 
that  before  there  can  be  a  valid  dedication 
there  must  have  been  an  actual  intention, 
clearly  indicated,  by  deliberate  and  un- 
equivocal words  or  acts,  to  dedicate  the  prop- 
erty to  the  public.  Bogus  t.  AUrina,  20  Or. 
185,  10  L.  R.  A.  67S. 

It  appears  from  the  testimony  that  some 
time  in  1854,  and  soon  after  the  plaintiffs 
Capt.  Flanders  and  Allen  A  Lewis  bought 
the  property,  they  built  a  wharf  in  front 
thereof  for  ocean  vessels  and  river  craft ;  that 
it  was  one  of  the  first  wharves  built  in  the 
city,  and  for  many  years  was  the  principal 
landing  for  such  vessels ;  that  it  nas  been 
maintained  there  continuously  ever  since,  al- 
though it  has  been  rebuilt  several  times,  and 
extensions  added.  The  wharf  extends  across 
the  locus  in  quo,  and  out  from  the  bank  of  the 
river  about  lOO  feet  to  the  navigable  water  of 
such  river,  and  is  700  feet  in  length.  A  road- 
way or  street  was  left  open  from  the  east  side 
of  Front  street  to  the  wharf,  for  the  purpose 
of  ingress  and  egress.  The  wharf  opposite 
the  street  is  two-story,  and  at  the  time  it  was 
built  the  plaintiffs  last  mentioned  constructed 
an  elevated  passageway  20  feet  wide  on  the 
north  side  or  this  roadway,  from  Front  street 
to  the  upper  story,  and  Incloeed  the  space 
underneath,  and  used  it  for  a  stable  and  store- 
house. This  roadway  or  street  has  been  used 
by  the  public  and  plaintiffs  as  a  means  of 
conducting  and  carrying  on  the  business  ap- 
pertaining^  to  this  wharf  and  warehouse,  and 
the  facts  indicate  that  it  has  not  been  used 
for  any  other  purpose.  The  plaintiffs  have 
at  all  times  maintained  their  right  to  the  locus 
in  quo,  consistent  with  its  use  as  a  passage  or 
roadway  to  and  from  their  wharf,  and  the 
use  of  It  by  the  public  for  such  purpoee  was 
not  under  a  claim  of  right,  but  by  their 
permission.  The  city  authorities  have  not 
exercised  any  acts  of  ownership  over  or  as- 
sumed any  right  to  control  it ;  nor  has  the 
city  made  any  improvements  or  performed 
any  work  upon  the  same  by  way  of  repairs 
or  otherwise,  but  the  evidence  shows  that  the 
plaintiffs  have  used  and  occupied  such  prop- 
erty to  the  exclusion  of  the  public,  except  so 
far  as  was  necessary  for  the  public  to  use  it  in 
doing  business  at  their  wharf.  The  evidence 
also  shows  that  the  plaintiffs  have  asserted 
their  ownership  of  the  land  in  controversy  by 
acts  and  declarations  which  are  entirely  in- 
consistont  with  any  intention  to  abandon  or 
dedicate  it  to  the  public  use.  They  have 
used  it  for  the  storage  of  iron,  brick,  and  other 
heavy  freight;  they  have  improved  and  re- 
paired it ;  they  have  kept  a  gate  across  it  for 
ten  or  twelve  years;  exercised  the  right  to 
exclude  persons  or  teams  from  it  whenever 
they  chose  to  do  so;  they  have  publicly  and 
repeatedly,  in  connection  with  the  use  of  the 
property,  declared  that  it  was  not  a  public 
street,  but  a  private  way  to  their  wharf  and 
warehouse 

In  Irwin  v.  Dizion,  50  U.  S.  9  How.  10. 
18  L.  ed.  25,  in  which  the  facts  are  similar 
to  the  case  at  bar.  the  court  says :  **  From  the 
very  nature  of  wharf  property,  likewise,  the 
access  must  be  kept  open  for  convenience  of 
the  owner  and  his  customers ;  but  no  one  ever 
supposed  that  the  property  thereby  became 
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public,  iDitead  of  private.  .  .  .  No  length 
of  time  during  which  property  is  so  used  can 
deprive  an  owner  of  his  title.  .  .  .  While 
any  one  might  be  allowed  to  travel  oyer  this 
space  from  the  warehouse  to  the  wharf  and 
river,  when  convenient,  and  not  interfering 
wiUi  the  owner,  it  would  not  be  because  it 
had  been  intended  to  give  to  the  public  a 
right  of  way  over  these  premises,  but  because 
he  himself  intended  to  travel  over  it,  and 
while  so  doing  and  so  leaving  it  open,  would 
not  be  captious  in  preventing  others  from 
traveling  there." 

The  same  principle  is  laid  down  in  the  note 
to  Dotation  v.  Payne,  2  Smith,  Lead.  Gas. 
Hare  &  W*s  note,  p.  155,  wherein  it  is  said : 
**  If,  therefore,  a  person  opens  and  uses  a  space 
upon  his  own  land  as  a  road  for  his  own  con- 
venience and  purposes,  the  more  fact  that  the 
community  are  allowed  to  make  use  of  it  in 
common  with  him  for  even  twenty  or  thirty 
years  will  not  constitute  a  dedication  of  ft 
to  the  public  use,  especially  in  the  face  of 
declarations  on  his  part  inconsistent  with  an 
assent  to  such  dedication.  ^  So  that  the  use 
of  the  loeu9  in  quo  by  the  public  in  the  man- 
ner referred  to  is  entirely  consistent  with  the 
ownership  of  the  plaintiffs,  and  therefore  the 

gublic  have  not  acquired  a  prescriptive  right 
y  user  to  the  land  in  controversy. 
'The  next  question  to  be  determined  Is  as  to 
the  right  of  the  plaintiffs  to  erect  and  main- 
tain a  wharf  at  the  locue  inq%u>  extending  to 
the  navigable  water  of  the  Willamette  river. 
The  contention  for  the  defendants  is  that  the 
title  to  the  soil  under  the  Willamette  river 
is  in  the  state  by  virtue  of  its  sovereignty, 
and  that  riparian  owners,  without  a  license 
or  grant  from  the  state,  have  no  authority  or 
right  to  maintain  a  wharf  beyond  the  ordinary 
high- water  mark.  Hence  they  claim  that  if 
the  plaintiffs  have  erected  their  wharf  and 
extended  it  over  the  submerged  soil  of  such 
river  to  its  navigable  waters  without  any  li- 
cense from  the  s&te,  they  have  erected  a  pur- 
presture,  which  may  be  abated  or  removea  as 
a  common  nuisance.  The  theory  of  their 
argument  is  that  in  this  country  the  law  as 
to  navigable  fresh  waters  is  the  same  as  to 
waters  moved  by  the  tide;  that,  in  either 
case,  the  state,  by  virtue  of  its  sovereignty, 
is  the  owner  of  the  subjacent  soil  of  its  navi- 
gable rivers,  including  tide  lands  or  sub- 
merged lands  contiguous  to  deep  water ;  that, 
as  such  owner,  it  has  the  risht  to  regulate  the 
use  of  such  lands,  or  to  dispose  of  them,  in 
any  way  that  will  not  impair  or  inluriously 
affect  the  public  interests  in  such  rivers,  es- 
pecially for  Durposes  of  navigation  and  com- 
merce, free  from  any  easement  of  the  upland 
owners,  who  can  only  acquire  the  rignt  to 
extend  a  wharf  over  them  oy  its  consent,  ob- 
tained by  legislation,  or  acquired  by  ac- 
quiescence through  local  usase ;  and  that,  as 
a  consequence,  unless  the  plaintiffs,  as  ri- 
parian owners,  have  obtained  the  consent  of 
the  state  to  extend  their  wharf  over  the  sub- 
merged soil  of  the  Willamette  river  to  the 
point  of  its  navigability,  they  cannot  be  con- 
sidered as  havinff  any  right  in  the  premises 
which  the  state  is  bound  to  respect ;  nor  can 
their  wharf  be  recognized  as  a  legal  structure, 
the  taking  or  condemnation  of  which  for  a 
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public  use  would  entitle  them  to  compensa* 
tion  as  for  private  property. 

By  the  common  law,  in  England,  the  title 
to  the  shore  of  the  sea,  and  the  arms  of  the 
sea,  and  the  soil  under  tide  water,  is  vested 
in  the  king,  who  has  a  proprietanr  interest 
therein,  which  he  may  grant  or  dispose  of 
subject  to  the  public  use  for  navigation  and 
commerce.  **  The  jw  pr»«i<«*i», "  says  Lord 
Hall,  **  that  is  acquired  by  the  subject,  either 
by  patent  or  prescription,  must  not  prejudice 
the  ju9  pubiicum,  wherewith  public  rivers 
and  the  arms  of  the  sea  are  affected  to  the 
public  use.**  De  Jure  Maris,  22.  The  soil 
so  vested  in  the  king  can  only  be  transferred 
subject  to  the  public  trust. 

In  this  country  the  state  has  succeeded  to 
the  ownership  and  sovereignty  over  such 
lands,  charged  with  a  like  public  trust ;  and 
the  law  is  now  regarded  as  settled  that  the 
state,  by  virtue  of  its  sovereiffnty,  is  regarded 
as  the  o'wner  of  lands  covered  by  tide  waters, 
and,  as  an  incident  of  such  ownership,  has 
the  right  to  use  or  dispose  of  them  in  such 
way  as  will  not  impair  or  prejudice  the  pub- 
lic interests  or  privileges  such  as  flshinr, 
navigation,  and  commerce.  As  touching  thii 
subject,  Mr.  Justice  Field  said :  *"  Upon  the 
admission  of  California  into  the  Union  upon 
equal  footing  with  the  original  states,  ab- 
solute property  in  and  dominion  and  sover- 
eignty over  all  soils  under  the  tide  waters 
within  her  limits  passed  to  the  state,  with  the 
consequent  right  to  dispose  of  the  title  to  any 
part  of  said  soils  in  such  manner  as  she  might 
deem  proper,  subject  only  to  the  paramount 
right  of  navigation  over  the  waters,  so  far  as 
such  navigation  might  be  required  by  the 
necessities  Of  commerce  with  foreign  nations 
or  amonff  the  several  states,  the  regulation 
of  which  was  vested  in  the  general  govern- 
ment." Fe&tfT  V.  8taU  Harbor  Chfwn.  85  U. 
S.  18  Wall.  65,  21  L.  ed.  801. 

And  in  Bowlby  ▼.  Shively,  22  Or.  410,  in 
conformity  with  our  previous  adjudications, 
it  was  held  that  when  the  state  of  Oregon  was 
admitted  into  the  Union  the  tide  lands  became 
its  property,  and  snbject  to  its  jurisdiction 
and  disposal ;  that,  in  the  absence  of  legisla- 
tion or  usage,  the  common- law  rule  would 
rovem  the  rights  of  upland  proprietors,  and 
by  that  law  the  title  to  such  lands  is  in 
the  state ;  that  the  state  has  the  right  to  use 
or  dispose  of  its  title  in  such  manner  as  it 
might  deem  best,  free  from  any  easement  of 
such  upland  owners  therein  other  than  such  as 
the  state  might  choose  to  resitrn  to  them,  sub- 
ject only  to  the  paramount  ri^ht  of  navigation 
and  the  uses  of  commerce.  The  same  rule  has 
been  extended  to  our  great  fresh- water  lakes, 
which,  owing  to  the  extended  commerce  con- 
ducted upon  them,  are  treated  as  inland  seas; 
and  also,  in  some  of  the  states,  to  the  great 
fresh-water  rivers,  which  are  navigable  in 
fact,  as  the  Mississippi,  the  Missouri,  the 
Ohio,  and,  in  the  state  of  Pennsylvania,  to 
all  its  pertnanent  rivers ;  such  rule  depend- 
ing on  the  law  of  each  state  as  to  what 
waters,  and  to  what  extent,  the  prerogative 
of  the  state  over  the  lands  under  water  shall 
be  exercised.  The  question,  as  Mr.  Justice 
Bradley  said,  is  one  for  the  several  states 
themselves  to  determine.     "  If  they  choose  to 
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resign  to  the  riparian  proprietor  rights  which 
properly  belonged  to  them  in  their  sovereijrn 
capacity,  It  is  not  for  others  to  raise  objec- 
tions." Bamay  y.  Keokuk,  94  U.  S.  824.  24 
L.  ed.  224. 

So  it  appeals  that  the  same  rule  as  to  the 
ownership  of  and  the  sovereiiirnty  over  lands 
under  the  navigable  waters  of  the  great  lakes 
and  fresh- water  rivers  applies  which  obtains 
at  common  law  as  to  the  ownership  of  and 
sovereignty  over  lands  under  tide  waters, 
and  that  such  lands  are  held  by  the  same 
right  in  the  one  case  as  the  other,  and  sub- 
ject to  the  same  trusts  and  limitations.  11- 
Htkm  Geiit.  R.  Co.  v.  lUinois,  146  U.  8.  436, 
86  L.  ed.  1037. 

In  respect  to  the  tide  lands,  the  state,  as 
owner,  has  provided  by  legislation  for  their 
sale  and  disposal  free  from  any  right  of  the 
upland  owners  therein,  except  such  as  it  saw 
fit  to  recognize  in  them  or  their  grantees,  in 
consideration  of  the  fact  that  prior  to  such 
lei^islation  the  tide  lands  had  often  been 
dealt  with  by  the  adjacent  owners  as  private 
property,  subject,  however,  to  the  para- 
mount right  of  navigation  and  the  uses  of 
commerce.    BofeUfy  v.  Shiveiy,  supra. 

But  in  respect  to  navigable  fresh -water 
rivers  in  this  state  there  has  been  no  legisla- 
tion for  the  sale  or  disposal  of  any  portion 
of  the  submerged  lands  lying  between  the 
upland  and  navigable  waters.  Such  lands, 
so  far  as  any  legislative  action  is  concerned, 
have  not  been  treated  by  the  state  in  the  pro- 
prietary way  which  it  has  asserted  and  ap- 
plied to  the  tide  lands;  and  some  of  the  de- 
cisions of  its  courts  recognize  certain  rights 
in  the  riparian  owners,  arising  from  adja- 
cency, which  do  not  belong  to  them  in  com- 
mon with  the  public. 

In  MntoT.  Delaney,  7  Or.  337,  it  was  held 
that  the  river  is  the  boundary  of  lands  lying 
along  the  Willamette,  and  that  accretions 
formed  on  the  shore  by  the  gradual  receding 
of  the  water  belong  to  the  riparian  owner; 
and  in  Moore  v.  wiUamette  Tranep,  db  Locke 
Qo.^  Id.  367,  that  rociss  and  shoals  along  the 
margin  of  the  same  river  belong  to  the  ri- 
parian owner.  While,  therefore,  the  state, 
as  the  owner  of  the  submerged  lands  of  nav- 
igable fresh -water  rivers,  has  not  treated  its 
proprietary  interest  in  any  portion  of  them 
as  subject  to  sale  or  disposal,  it  has  recog- 
nized certain  rii^hts  in  the  riparian  owners, 
not  common  to  the  public,  in  the  shoal  water 
in  front  of  their  land.  It  is  common  knowl- 
edge that  before  and  after  the  state  was  ad- 
mitted into  the  Union  the  riparian  owners 
along  the  navigable  fresh -water  streams 
within  its  limits  acted  on  the  assumption 
that  the  right  of  wharfage  was  incident  to 
their  land,  and  built  wharves  in  front  there- 
of. Some  of  these  wharves,  like  the  plain- 
tiff* s  are  expensive  structures,  and  of  great 
advantage  and  benefit  to  commerce.  Nor  is 
this  all.  Upon  the  tidal  waters,  such  own 
ers,  believing  that  the  tide  lands  tidjacent  to 
their  uplands  belonged  to  them,  built 
wharves  over  the  same,  and  dealt  with  them 
as  private  property.  This  condition  of  things 
was  recognized  in  the  legislation  referred  to ; 
and  in  consideration  thereof,  and  as  an  act  of 
justice,  a  preference  was  given  to  the  riparian 
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owners  in  the  provisions  for  tlie  sale  of  such 
lands.  **  Though  the  state  was  under  no 
legal  obligation  to  recognize  the  rights  of 
either  the  riparian  owner  or  those  who  had 
occupied  these  tide  lands, "  as  Boise,  J,^  said, 
**  still  the  legislature,  considering  the  fact 
that  these  lands  had  been  dealt  with  as  pri- 
vate property,  and  improved  sometimes  bv 
the  erection  of  expensive  structures,  which 
were  a  great  advantage  to  commerce,  made 
what  we  think  wise  and  lust  provisions  for 
the  protection  of  those  who  had  spent  their 
money  in  purchasing  and  improving  these 
lands,  which  improvements  were  in  many 
cases  absolutely  necessary  as  aids  to  com- 
merce."   Parker  v.  Bogefre,  8  Or.  190. 

All  this  goes  to  show  that  the  custom  which 
obtained  of  building  wharves  along  the  nav- 
igable rivers  of  the  state  by  riparian  owners 
was  fully  understood,  and  that  there  was  no 
intention  to  interfere  or  obstruct  the  right  to 
wharf  across  the  submerged  lands  of  nontidal 
or  fresh -water  rivers  but  that  the  act  was 
only  designed  to  provide  for  the  sale  of  tide 
lands  on  tidal  waters,  the  effect  of  which 
was  inconsistent  with  any  easement  or  right 
of  the  upland  owner  therein  not  grantdd  to 
him  in  such  act.  This  becomes  all  the  more 
apparent  by  the  proviso  in  the  tide  land  act, 
which  provides  ''that  the  Willamette,  Co- 
quille  and  Coos  rivers  shall  not  be  deemed 
rivers  in  which  the  tide  ebbs  and  flows, 
withintheroeaninff  of  thisact,  .  .  .  and 
that  the  title  of  this  state  to  any  tide  or  over- 
flowed lands  upon  said  rivers  is  hereby 
granted  and  confirmed  to  such  owner  of  the 
adiacent  lands."  This  grant  conveyed  the 
title  to  all  of  such  lands  along  these  rivers, 
whether  tide  or  overflowed,  to  the  riparian 
owners,  subject  to  the  public  trust.  As  the 
Willamette  is  a  fresh- water  river,  and  only 
slightly  affected  by  the  tides  a  short  distance 
from  its  mouth,  there  is  no  tide  land  at  Port- 
land, as  held  in  Anirue  v.  Knoit,  12  Or.  501 ; 
and  therefore  it  results  that  if  the  submerired 
or  overflowed  lands  described  in  the  act  in- 
clude such  as  are  not  affected  bv  the  tides, 
and  lie  between  the  upland  and  navigable 
water,  they  belong  to  such  owners,  subject 
to  the  paramount  right  of  navigation  and 
commerce. 

There  is  a  marked  distinction  made  by  such 
legislation  between  the  submerged  lands  of 
fr^  navigable  waters,  and  those  covered  by 
the  flux  and  reflux  of  the  tide,  and  known  as 
tide  lands.  In  view  of  these  considerations, 
and  the  tendency  of  our  adjudications  to  rec- 
o^ize  rights  in  the  riparian  owners  on  the 
Willamette  river  that  do  not  belong  to  the 
public,  and  the  custom  which  has  prevailed 
from  the  early  settlement  of  the  countrv  in 
respect  to  the  building  of  wharves,  it  is  at 
least  reasonable  to  infer  that  the  state  has 
acquiesced  in  the  right  of  the  riparian  own- 
ers to  build  wharves  in  aid  of  navigation. 
In  fact,  the  absence  of  legislation  in  respect 
to  the  state's  proprietary  interest  in  the  shoal 
water  of  submerged  lands  of  the  Willamette 
river,  taken  in  connection  with  the  legisla- 
tion providing  tor  the  sale  and  disposal  of 
tide  lands,  and  adjudications  to  the  effect 
that  the  grant  of  its  proprietary  interest 
therein  is  free  from  any  easement  of  the  ri* 
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pari  an  nwocr,  and  subject  only  to  the  public 
right  of  navigation  and  commerce,  leads  to 
the  conclusion  that  it  is  the  policy  of  the 
«tate,  as  in  other  states,  to  allow  riparian 
owners  on  such  rivers  to  build  wharves  in  aid 
of  navigation. 

Mr.  Gould  says:  "Riparian  owners  upon 
navigable  fresh  rivers  and  lakes  may  con- 
struct, in  shoal  water  in  front  of  their  land, 
wharves,  piers,  landings,  and  booms  in  aid 
•of  and  not  obstructing  navigation.  This  Is 
jfc  riparian  right,  being  dependent  upon  title 
to  the  bank,  and  not  upon  title  to  the  river 
bed.  Its  exercise  mav  be  regulated  or  pro- 
iiibited  by  the  state ;  but  so  lonff  as  it  is  not 
prohibited  it  is  a  private  right  derived  from 
the  passive  or  Implied  license  by  the  public 
As  it  does  not  depend  upon  title  to  the  soil 
under  water,  It  is  equally  valid  in  the  states 
in  which  the  river  l^s  are  held  to  be  public 
property  and  in  those  in  which  they  are  held 
to  belong  to  the  riparian  proprietors,  t^ffft^ 
4id  fUum  aqua,  **  Again,  he  says :  "  The 
legislature  may  authorize  the  extension  of 
such  structures  bevond  low- water  mark,  but, 
if  not  sanctioned  oy  the  legislature,  they  are 
illegal,  so  far  as  to  interfere  with  or  limit 
the  right  of  navigation."  Gould,  Waters, 
§  176.  In  view  of  these  considerations,  the 
wharf  of  plaintiffs,  being  in  aid  of  naviga- 
tion, is  a  legal  structure,  and  private  prop- 
•erty,  which  can  only  be  taken  for  public  use 
according  to  established  law,  and  with  due 
•compensation  therefor. 

Passing  these  considerations  for  the  present, 
there  is  another  phase  of  the  case,  which 
seems  to  be  decisive  of  the  assent  of  the  state 
to  the  building  of  plaintiffs'  wharf.  The 
legislative  assembly,  at  its  session  held  in 
1862,  passed  the  following  act  relating  to 
wharves  in  cities :  **"  Sec.  4227.  The  owners 
of  any  land  in  this  state  lying  upon  any  navi- 
gable stream  or  other  like  water,  and  within 
the  corporate  limits  of  any  incorporate  town 
therein,  are  hereby  authorized  to  construct  a 
wharf  or  wharves  upon  the  same,  and  extend 
«uch  wharf  or  wharves  into  such  stream  or 
other  like  water  beyond  low- water  mark  so 
far  as  may  be  necessary  and  convenient  for 
the  use  and  accommodation  of  any  ships  or 
other  boats  or  vessels  that  may  or  can  navigate 
such  stream  or  other  like  water.  Sec.  4228. 
The  corporate  authorities  of  the  town  wherein 
such  wharf  or  wharves  is  proposed  to  be  con- 
structed shall  have  power  to  regulate  the  exer- 
•cise  of  the  privilege  of  franchise  herein 
granted;  and  upon  the  application  of  the 
person  entitled  to  and  desiring  to  construct 
«uch  wharf  or  wharves,  such  corporate  au- 
thority shall,  by  ordinance  or  other  like 
mode,  prescribe  the  mode  and  extent  to  which 
the  same  may  be  exercised  beyond  the  line 
of  low- water  mark,  so  that  such  wharf  or 
wharves  shall  not  be  constructed  any  further 
into  such  stream  or  other  water  beyond  such 
low -water  line  than  may  be  necessary  and 
•convenient  for  the  purpose  expressed  in  sec- 
tion 4227,  and  so  that  Uie  same  will  not  un- 
necessarily interfere  with  the  navigation  of 
«uch  stream  or  other  like  water.^  Hill's 
Code. 

In  1869,  the  city  of  Portland,  under  the 
4iuthority  of  this  statute,  passed  an  ordinance 
-22  1..  R.  A. 


defining  the  wharf  limits  and  regulatinff  the 
building  of  the  same.  Section  8  of  this  or- 
dinance provides  that  "all  wharves  and  piles 
now  erected  or  driven  beyond  the  lines  de- 
scribed in  section  1  of  this  ordinance  shall  bo 
removed  to  conform  to  the  above-described 
line,  within  ten  years  from  the  date  of  the 
approval  of  this  ordinance.  Provided,  that 
if  anv  such  wharf  or  structure  shall  be  at 
any  time  destroyed  by  the  elements,  or  so 
damaged  as  to  necessitate  the  rebuilding 
thereof,  it  shall  be  rebuilt  to  conform  to  said 
above-described  lines." 

The  contention  for  the  defendants  ii  that 
the  plaintiffs*  wharf,  having  been  built  when 
the  statute  was  passed,  did  not  come  within 
its  purview ;  that  the  statute  provides  for  the 
doing  of  future  acts  under  the  regulation  of 
the  corporate  authorities;  that  it  does  not 
legalize  or  attempt  to  legalize  wharves  there- 
tofore constructed ;  that  the  words  "proposed 
to  be  constructed,"  and  "desiring  to  con- 
struct, "  and  "  hereby  authorized  to  construct, " 
show  beyond  cavil  that  future,  and  not  past, 
erections  were  what  the  law -makers  had  in 
mind. 

The  rule  undoubtedly  is  that  a  statute  is 
to  be  construed  to  operate  prospectively,  and 
not  retrospectively,  unless  the  language  is  so 
plain  and  direct  as  to  preclude  all  question 
as  to  the  Intention  of  the  legislature.  The 
rule  is  founded  on  the  principle  that  a  con- 
struction should  not  be  £[i  ven  to  a  statute  that 
will  take  away  or  restrict  rights,  unless  the 
intention  of  the  legislature  cannot  be  other- 
wise satisfied.  A  retrospective  law  is  alwavs 
subject  to  the  limitation  that  it  shall  not  be 
such  as  is  termed  "  ex  pati  facto, "  or  as  impair 
the  obligations  of  contracts. 

But  we  do  not  think  there  is  any  occasion 
to  apply  the  principle  suggested  to  the  statute 
in  question.  There  is  no  claim  that  it  affects 
past  transactions,  or  relates  back,  and  gives 
them  validity.  It  is  not  pretended  that  the 
statute  has  a  retroactive  effect,  and  made 
wharves  legal  structures  which  were  erected 
prior  to  its  enactment.  The  statute  neither 
commands  certain  acts  or  things  to  be  done, 
nor  prohibits  them  from  being  done.  It  is  a 
permissive  statute,  which  allows  certain 
thinffs  to  be  done  without  commanding  them. 
"Under  the  provision  of  the  statute,"  said 
Boise,  cTl,  "any  person  within  an  incorporated 
town  within  this  state  may  build  and  main- 
tain a  wharf  from  his  land  at  high  water  into 
navigable  water,  so  far  as  is  necessarv  or  con- 
venient to  accommodate  shipping,  if  he  con- 
forms to  the  legal  restrictions  imposed  on 
him  by  the  authorities  of  the  town,  and  doea 
not  impede  navigation.  Such  structures  are 
erected  in  all  commercial  towns,  and  have 
been  recognized  as  legal  structures  in  all  the 
states."    Parker  v.  J^ylor,  7  Or.  446. 

The  statute  simply  grants  permission  or  li- 
cense to  any  upland  owner  in  an  incorporated 
town  whose  land  fronts  upon  a  navigable 
stream  to  construct  a  wharf  in  front  of  his 
land,  which  permission,  when  acted  upon, 
renders  his  wharf  a  legal  structure.  Its  ob- 
ject is  to  encouraire  the  building  of  wharves 
to  aid  navigation,  and  for  the  benefit  of  com- 
merce. Within  its  purport,  then,  what  dif- 
ference would  it  make  whether  the  wharf  wa 
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built  before  or  after  the  statute  was  enacted. 
In  either  case,  the  wharf  would  serve  the 
object  it  sought  to  accomplish,  and  hence  be 
a  legal  structure  within  its  spirit  and  intent. 
But  it  is  argued  that  the  leave  granted  under 
the  statute,  being  merely  a  permission  or  li- 
cense, is  revocable  at  the  pleasure  of  the 
state ;  and  that,  as  a  consequence,  the  wharf 
of  the  plaintiff  ceases  to  be  a  legal  structure, 
or  to  have  a  legal  existence,  when  the  leave 
is  withdrawn,  or  the  license  revoked.  The 
statute  has  not  been  repealed,  either  directly 
or  by  implication,  ana,  so  far  as  it  is  con- 
cerned, there  is  no  revocation  of  the  license 
granted.  The  most  that  has  been  claimed  for 
tne  MeuBsdorifer  act  in  that  connection  is  that 
it— being  for  a  public  purpose— operates  to 
revoke  the  license  of  the  plaintiffs,  and 
thereby  to  deprive  their  whan  of  its  legal 
foundation  and  existence.  It  will  be  ob- 
served, then,  that  the  argument  is  based  on 
the  theory  that  the  permission  granted  by  the 
statute  to  build  wharves  is  merely  a  license, 
and,  as  such,  may  be  revoked  at  the  pleasure 
of  the  state,  after  it  has  been  acted  upon,  and 
the  wharf  erected.    But  this  is  not  so. 

As  was  said  in  Bowlby  v.  Bhivdy,  mpra, 
the  statute  does  not  vest  any  right  until  exer- 
cised. It  is  a  1  icense  revocable  at  the  pleasure 
of  the  legislature  until  acted  upon  and 
availed  of.  It  is  doubtless  true  that,  if  the 
statute  should  be  repealed,  or  the  adjacent 
tide  lands  disposed  of,  the  privilege  given 
the  upland  owner  to  build  a  wharf  across  the 
tide  lands  into  deep  water,  unless  acted  upon 
or  availed  of,  would  be  revoked.  But  the 
riparian  owners  who  have  taken  advantafl;e 
of  the  permission  or  privilege  to  build 
wharves— especially  those  on  fresh  navigable 
waters,  for  the  reasons  suggested — have  ac- 
quired rights  that  would  not  be  affected  by 
the  repealof  the  statute.  These  wharves  arc 
legal  structures,  and  as  such  are  private  prop- 
etry,  which  cannot  be  taken  without  due  pro- 
cess of  law,  and  due  compensation  therefor. 
Hence  the  contention  of  the  defendants  that 
the  Moussdorffer  act— which  authorizes  the 
location  and  construction  of  the  Burnside 
street  bridge,  and  under  which  they  are  pro- 
ceeding to  build  it— is  a  revocation  of  the 
leave  or  license,  cannot  be  maintained. 

Nor  do  we  find  anything  in  the  case  of 
lUinois  Cent,  JR.  Co,  v.  lUinoii,  tupra,  in  con- 
flict with  this  result  There  the  grant  of  the 
submerged  soil  of  the  lake  was  in  such 
quantity  as,  in  the  opinion  of  the  court,  im- 


paired the  public  interest  in  its  waters,  and 
operated,  if  irrepealable,  as  an  abdication  by 
the  state  of  its  trust  over  the  property.  The 
right  of  a  riparian  owner  to  build  a  wharf 
over  the  submerged  soil  of  a  river  to  navi- 
ffable  water  is  not  inconsistent  with  the  pub- 
lie  interest,  nor  in  prejudice  of  the  public 
riffhts.  Nor  does  the  grant  of  such  subjacent 
soil  or  tide  lands  subject  to  the  paramount 
right  of  navigation  and  commerce  authorize- 
its  use  for  any  purpose  inconsistent  with  the 
public  interest.  The  land  in  front  of  the 
riparian  owner,  when  used  for  a  whaif,  and 
under  proper  regulation,  is  in  aid  of  naviga- 
tion, and  for  tfiie  tl^nefit  of  commerce.  Of 
course,  the  state  has  the  right  to  regulate  th» 
building  of  wharves,  or  to  determine  how  far 
rights  in  submerged  soil  can  be  exercised  con- 
sistently with  the  easement  of  navigation. 
Our  state  has  made  such  regulations*  and.  s» 
there  is  no  claim  that  the  wharf  of  the  plain- 
tiffs impedes  navigation,  or  is  not  erected 
in  conformity  with  its  requirements,  it  must 
be  regarded  as  a  legal  atructure,  and  entitled 
to  be  protected  as  private  property.  Although 
the  evidence  shows  that  the  original  whm 
was  torn  down  and  rebuilt  in  the  year  1878, 
in  conformity  with  the  ordinance,  we  have^ 
not  deemed  it  necessary  to  refer  to  that  fact 
as  strengthening  the  rieht  of  the  plaintiffs 
in  the  premises.  Within  the  principle  and 
for  the  reasons  suggested,  it  is  apparent  that 
the  cases  of  Bunoh  v.  Ddaware  db  R.  Caned 
Co,  55  U.  S.  14  How.  80,  14  L.  ed.  835; 
Morumgafula  Nav,  Co.  v.  Coon9,  6  Watts  A 
S.  101 ;  Susquehanna  Canal  Co,  v.  WHght,  »• 
Watts  &  8.  9,  42  Am.  Dec.  812,— do  not  de- 
termine the  questions  involved  in  the  case  at 
bar.  The  right  to  build  and  maintain  a 
wharf,  being  in  aid  of  navigation,  and  for 
the  benefits  of  commerce,  rests  on  a  different 
footing  and  principle  than  a  license  to  erect 
mills  with  dams  which  may  impede  or  ob- 
struct navigation,  or  canals  diverting  the^ 
waters  of  a  naviirable  river. 

Without  further  reference,  it  is  sufl9cient 
to  say  that  we  think  the  plaintiffs  have  a 
right  of  property  in  their  wharf  of  which 
they  cannot  be  deprived  except  in  accordanoe- 
with  established  law,  and,  if  it  should  be 
necessary  that  it  should  be  taken  or  destroyed 
for  the  use  of  the  bridge,  that  it  cannot  be 
done  without  due  compensation  therefor. 
Monongafiela  Nan,  Co,  v.  United  States,  148 
U.  S.  812,  87  L.  ed.  468. 

77is  decree  muet  be  affirmed. 


NEW  HAMPSHIRE  SUPREME  COURT. 


STATE  of  New  Hampshire 

«. 

Frank  C.  ALMT. 


.N.  H.. 


.) 


The  eonatliiiticmal  rlg^ht  of  trial  by  Jury 
I*  not  TlobUed  by  a  statute  which  provides 


Noo.— The  opinion  and  briefii  in  the  above  case 
seem  to  exhaust  the  authorities  on  the  subject  and 
leave  no  opportunity  to  add  anything  of  value  to 
the  question. 
»  L.  R.  A. 


for  the  determination  by  the  court  of  the  deffree- 
of  crime  on  a  plea  of  guilty  of  murder. 

auly  29. 1M8.) 

CASE  RESERVED  by  the  trial  term  for 
Grafton  County  for  the  opinion  of  the  full 
court  of  a  motion  for  a  new  trial  after  judg- 
ment of  the  court  fixing  the  degree  of  the- 
crime  without  granting  a  jury  trial  after 
plea  of  guilty  to  an  inofictment  for  murder. 
iknied. 
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The  facto  sufficiently  appear  in  the  opin- 
ion. 

Me$$ri,  Alvin  Burleiipli  and  Joseph  C. 
8toi7f  for  defendant,  in  support  of  the  mo- 
tion : 

The  defendant  has  a  constitutional  right 
to  a  trial  by  jury  on  the  plea  of  guilty.  The 
plea  raises  the  issue  of  degree  of  guilt  upon 
which  the  life  of  the  accused  depends. 

The  plea  of  guiltv  under  the  statutes  of 
this  state,  since  murder  was  divided  into  two 
degrees  in  1886,  is  a  confession  of  intentional, 
unlawful  killing  and  nothing  more.  It  is 
not  a  plea  of  guilty  to  a  capital  offense. 

No  judgment  can  be  rendered  upon  such  a 
plea.  The  plea  raises  as  sharp  an  issue  as 
any  plea  could  possibly  raise. 

The  Statute  of  28  Hen.  VIII.,  created  the 
distinction  between  killing  with  malice  pre- 
pense, which  was  still  called  murder,  and 
without  malice  prepense  which  was  called 
manslaughter.  To  the  first-named  offense 
the  death  penalty  still  attached,  but  man- 
■laughter  entailed  imprisonment  only. 

State  y.  Fihe.  49  N.  H.  899.  6  Am.  Hep. 
588;  4  Bl.  Com.  190;  Hale,  P.  C.  466;  1 
East,  P.  C.  218;  Com.  v.  Webiter,  6  Cush. 
804,  62  Am.  Dec.  711. 

The  state  seeks  to  attach  the  same  meaning 
to  a  plea  of  guilty  under  an  indictment  for 
murder  in  New  Hampshire  that  obtained  at 
common  law,  when  no  degrees,  with  differ- 
ent penalties  attached,  were  recognized,  and 
there  seems  to  be  a  similar  confusion  of  mind 
in  some  of  the  judicial  opinions  of  courto  in 
different  states. 

After  the  Statute  of  28  ^Hen.  VIII.,  in- 
tentional killing  in  hot  b](K)d  or  from  sud- 
den and  uncontrollable  passion  was  man- 
■lauffhter.  The  accused  could  truthfully 
pleaa  guilty  to  that  offense  and  be  sentenced 
to  imprisonment.  Under  our  statute  inten- 
tional killing  without  deliberation  and  pre- 
meditation is  not  manslaughter. 

Gen.  Laws,  chap.  282,  ^  7. 

Manslaughter  by  the  Statute  of  28  Hen. 
VIII. ,  was  the  same  as  murder  in  the  second 
degree  -now  is  under  our  law. 

Qen.  Laws,  chap.  282,  §  1. 

As  the  forms  of  indictment  for  murder  do 
not  in  terms  set  up  the  particular  degree  of 
that  crime  the  accused  cannot  as  a  matter  of 
right  plead  guilty  of  the  lower  degree  and 
be  sentenced  accordingly. 

He  cannot  plead  guilty  of  the  actual  offense 
committed  and  receive  the  known  penalty  of 
imprisonment,  but  must  subject  himself  to 
the  chances  of  a  trial  by  the  court  on  the 
question  as  to  whether  or  not  his  neck  shall 
be  stretched  unless  he  pleads  not  guilty,  and 
yet,  in  view  of  this  critical  situation  in 
which  the  law  places  the  accused,  the  state 
contends  that  his  plea  of  guilty  leaves  no  is- 
sue to  be  tried.  Such  a  position  is  contra- 
dictory. It  is  the  rieht  of  a  prisoner,  com- 
petent in  understanding  and  acting  in  good 
laith,  to  plead  guilty  instead  of  denying  the 
charfire. 

Bishop,  Crim.  Proc.  §  795. 

The  legislature  cannot  by  Indirection  nor 
by  taking  several  steps  deprive  the  accused 
of  a  constitutional  right  which  cannot  di- 
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rectly  and  by  a  single  step  be  taken  from 
him. 

A  general  plea  of  guilty  to  an  indictment 
for  murder  which  docs  not  designate  in  terms 
or  apt  language  the  degree,  is  either  held 
equivalent  to  a  plea  of  not  guilty  to  the 
higher  degree  or  to  a  confession  of  guilt  to 
the  lower  degree  only. 

Whart.  Hom.  2d  ed.  g  194. 

A  general  verdict  of  guilty  is  not  a  finding. 
of  guilji  in  the  first  degree. 

&ats  v.  Clewtand,  58  Me.  564 ;  Johnson  v. 
Com.  24  Pa.  886;  State  v.  Dotod,  19  Conn. 
888;  MeOee  v.  State,  8  Mo.  495;  TuUy  v. 
Pe&ple,  6  Mich.  278 ;  State  v.  Moran,  7  Iowa, 
286. 

In  order  to  make  the  killing  murder  in  the 
first  degree,  deliberation  ana  premeditation 
must  be  proved,  thev  will  not  be  inferred 
jhrom  the  killing,  whether  it  be  proved  or 
confessed. 

P^le  V.  Patter,  5  Mich.  1,  71  Am.  Dec. 
768 ;  State  v.  MiicheU,  64  Mo.  191 ;  State  v. 
Lane,  Id.  819;  State  v.  Testerman,  68  Mo. 
408 ;  Se/Uencker  v.  State,  9  Neb.  800 ;  State 
v.  Millain,  8  Nev.  410;  O'Mara  v.  Com.  75 
Pa.  424 ;  Ake  v.  StaU,  80  Tex.  466 :  Hamby 
V.  StaU,  86  Tex.  528;  CaldmU  v.  State,  41 
Tex.  86 ;  Murray  v.  State,  1  Tex.  App.  417 ; 
Hill  v.  Com,  2  Gratt.  594. 

The  verdict  must  specify  the  degree. 

Whart.  Hom.  2d  ed.  ^§  190,  900;  White- 
ford  v.  Com.  6  Rand.  (Va.)  721,  18  Am. 
Dec.  774 ;  StaU  v.  Pike,  49  N.  H.  899,  6  Am. 
Rep.  588. 

That  the  common -law  form  of  indictment 
for  murder  is  sufficient  to  support  a  verdict 
of  guilty  in  the  first  degree,  under  laws  di- 
viding murder  into  degrees,  is  combated  in 
an  argument  of  great  force  and  learning  by 
Mr.  BishoD  in  his  work  on  Criminal  Proced- 
ure, §§  567,  588. 

Almy  was  found  guilty  of  murder  in  the 
first  degree,  not  on  nis  own  confession,  by 
**the  judgment  of  his  peers,"  by  "due  pro- 
cess of  law,  **  or  **  the  law  of  the  land,  ^  but 
by  the  judgment  of  two  men  sitting  as  & 
court.  This  was  in  derogation  of  both  fed- 
eral and  state  constitutions.  , 

"Due  process  of  law**  and  "the  law  of  the 
land"  mean  one  and  the  same  thing. 

Mayo  v.  Wilson,  1  N.  H.  55. 

The  Judgment  of  his  peers  means  trial  by 
a  jury  of  twelve  men  according  to  the  course 
of  the  common  law. 

2  Kent,  Com.  p.  18,  and  note. 

The  law  of  the  land  means  due  process  of 
law  in  which  is  included  the  right  to  con- 
test the  change. 

Greene  v.  BHgge,  1  Curt.  C.  C.  811 ;  Taylor 
V.  P&rter,  4  Hill,  140,  40  Am.  Dec.  274; 
Parsons  V.  RusrnU,  11  Mich.  118,  88  Am. 
Dec.  728 ;  Jones  v.  Bobbins,  8  Grav,  342. 

These  terms  do  not  mean  all  statutory 
enactments  of  the  legislature,  the  law-mak- 
ing branch  of  the  government  cannot  make- 
"due  process  of  law^  by  violating  the  ancient 
and  fundamental  principles  of  justice,  lib- 
erty, and  protection,  which  are  embodied  in 
the  old  common  law  of  our  ancestors. 

East  Kingston  v.  Towle,  48  N.  H.  61. 

In  discussing  the  term  "the  law  of  the 
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land"  the  court  says  in  8aco  ▼.  Wentv>&rth, 
B7  Me.  171,  58  Am.  Dec.  786:  ''It  does  not 
mean  an  act  of  the  legislature ;  if  such  was 
the  true  construction,  this  branch  of  the  gov- 
erment  could  at  any  time  take  away  life,  lib- 
erty, property,  and  privilege  without  a  trial 
by  jury.* 

See  also  3  Coke,  Inst.  46;  1  Bl.  Com.  44; 
2  Kent,  Com.  9 ;  8  Story,  Const.  §  1788. 

A  constitutional  Jury  cannot  consist  of  less 
than  twelve  men. 

It  is  the  right  of  a  trial  by  Jury  which 
exists  and  is  preserved. 

Opinum  of  the  Justices,  41  N.  H.  R51 ; 
V.  Henniker,  65  N.  H.  193,  20  Am.  Dec.  1 
fiedgw.  Stat.  &  Const.  L.  2d  ed.  487,  noU; 
State  V.  Say,  68  N.  H.  407,  56  Am.  Rep. 
529. 

Speaking  of  the  danger  of  legislative  en- 
croachments upon  constitutional  rights  in 
connection  with  the  term  **the  law  of  the 
land**  iJanee  v.  Bobbins,  8  Gray,  842),  the 
court  says,  in  objection  to  the  clai;n,  that 
this  language  meant  statutory  enactments  of 
the  broadest  kind. 

See  also  State  v.  McClear,  11  Nev.  45 :  StaU 
V.  0* Flaherty,  7  Nev.  157 ;  StaU  v.  Cohn,  9 
Nev.  189;  Bank  of  the  State  v.  Cooper,  2 
Yerg.  599,  24  Am.  Dec.  687. 

Article  16  of  the  Bill  of  Rights  provides 
that  "no  subject  shall  be  liable,"  etc.  ;  "nor 
shall  the  legislature  make  any  law  that  shall 
subject  any  person  to  a  capital  punishment 
(excepting  for  the  government  of  the  army 
and  navy  and  the  militia  in  actual  service) 
without  trial  by  Jury." 

A  trial  is  ''the  examination  before  a  com- 
petent tribunal,  according  to  the  laws  of  the 
land,  of  the  facts  put  in  issue  in  a  cause  for 
the  purpose  of  determining  such  issue. " 

Bouvier,  Law  Diet. 

Trial  by  lury  in  a  capital  case  is  safely 
within  the  domain  of  rights  that  cannot  be 
waived. 

State  V.  Carman,  68  Iowa,  ISO,  50  Am. 
Rep.  741;  HiU  v.  P«wfo.  16  Mich.  851; 
Cancemi  v.  People,  18  1*.  Y.  128;  Alien  v. 
State,  54  Ind.  4^1 ;  -Work  v.  StaU,  2  Ohio  St. 
296.  59  Am.  Dec.  671 ;  Maurer  v.  People,  48 
N.  ¥i.  1 ;  Stokes  v.  PeopU,  58  N.  Y.  164,  18 
Am.  Rep.  492 ;  Wilson  v.  StaU,  16  Ark.  601 ; 
Bell  V.  State,  44  Ala.  898 ;  Williams  v.  State, 
12  Ohio  St.  622 ;  PtopU  v.  Smith,  9  Mich. 
193 ;  maUs  v.  StaU,  10  Mo.  498 ;  State  v. 
Mansfield,  41  Mo.  470 ;  Cooley,  Const.  Lim. 
182.  399 ;  Bishop,  Crim.  Proc.  g§  96,  112, 
128 :  Sedgw.  Stat.  &  Const.  L.  87,  88. 

Messrs.  Edwin  O.  Eastnuut*  Atty-Qen,, 
and  WiUiam  H.  Mitchell,  solicitor  for 
Grafton  county,  for  the  state : 

The  defendant  has  no  constitutional  right 
to  a  jury  trial  on  his  plea  of  guilty. 

The  statute  in  regaid  to  degree  of  murder 
creates  no  new  offense,  and  makes  no  change 
in  the  common- law  definition  of  murder,  it 
merely  mitigates  the  punishment  in  certain 
cases,  and  the  mitigation  of  punishment  on 
a  plea  of  guilty  is  not  made  a  question  for 
the  jury  by  the  common  law,  or  the  statute 
of  the  constitution. 

Opinion  of  the  Justices,  9  Allen,  586 ;  Oreen 
V.  Com.  12  Allen,  155. 

It  is  constitutional  and  legal  for  a  guilty 
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man  to  tell  the  truth  and  confess  his  guilt, 
and  it  is  eonstitutional  and  legal  for  this 
court  to  believe  him,  and  render  Judgment 
on  his  confession. 

Com.  V.  Dailey,  12  Cnsh.  80. 

A  defendant  in  a  criminal  action,  with  the 
consent  of  the  state  and  the  court,  may  waive 
a  statute  enacted  for  his  benefit. 

State  V.  Kaufman,  51  Iowa,  578,  88  Am. 
Rep.  148 ;  StaU  v.  Worden,  46  Conn.  849,  38 
Am.  Rep.  27. 

It  is  difficult  to  see  why  a  defendant  may 
not  with  the  consent  of  the  court  and  state 
elect  to  be  tried  by  the  court. 

Com.  V.  Dailey,  supra;  Murphy  v.  Com.  1 
Met.  (Ky.)  865;  T^^ra  v.  Com,  2  Met.  (Ky.) 

In  cases  not  capital  it  has  been  held  that 
the  disqualification  of  a  luror  mav  be  waived 
and  that  by  consent  a  verdict  may  be  rendered 
by  eleven  jurors. 

Com.  V.  jDailey,  suvra. 
.  In  Ohio,  a  statute  defining  the  lurisdiction 
and  regulating  the  practice  of  probate  courts, 
which  provides  that  upon  a  plea  other  than 
a  plea  of  guilty,  if  the  defendant  do  not  de- 
mand a  trial  by  jury  the  probate  Judge  shall 
proceed  to  try  the  issue,  was  held  to  be  no 
infringement  of  the  constitution. 

DaiUy  v.  StaU,  4  Ohio  St.  57 ;  Dillingham 
V.  StaU,  6  Ohio  St.  280 ;  Ward  v.  PiBo^,  80 
Mich.  116. 

Upon  the  question  as  to  the  riffht  of  one 
charged  with  crime  to  waive  a  trial  by  Jury, 
and  elect  to  be  tried  by  the  court  when  there 
is  positive  legislative  enactment  giving  the 
right  so  to  do  and  conferring  power  upon  the 
court  to  try  the  accused  in  such  a  case,  there 
are  but  few  decisions.  But  fortunately  some 
of  the  states  have  passed  laws  permitting  this 
to  be  done,  and  we  are  therefore  not  entirely 
without  authorities.  And  so  far  as  we  can 
learn  in  every  case  where  a  c^uestion  has  been 
raised  the  statute  empowering  the  court  to 
try,  and  the  accused  to  waive  a  Jury  trial 
and  elect  to  be  tried  by  the  court,  has  been 
decided  constitutional. 

Dailey  v.  StcUe  and  Dillingham  v.  State, 
supra;  StaU  v.  Maine,  27  Conn.  281 ;  Curtis 
V.  QiU,  84  Conn.  64;  StaU  v.  TuU&r,  34 
Conn.  295;  People  v.  Smith,  9  Mich.  199; 
Tabor  v.  Cook,  15  Mich.  822 ;  Ward  v.  Peo- 
ple, 80  Mich.  116;  Com.  v.  Dailey,  12  Cusb. 
80 ;  Bank  of  Columbia  v.  Okely,  17  U.  S.  4 
Wheat.  235,  4  L.  ed.  559 ;  PeopU  v.  Oood- 
win,  5  Wend.  251 ;  Neales  v.  StaU,  10  Mo. 
498;  ^U  V.  Mansfield,  41  Mo.  470;  Bishon, 
Crim.  Proc.  g  893 ;  Cooley,  Const.  Lim.  181 ; 
Sedgw.  Stat.  &  Const.  L.  88 ;  Baker  v.  Bra- 
man,  6  Hill.  417',  Lee  Y.  Tillotson,  24  Wend. 
839,  85  Am.  Dec.  624 ;  Detmold  v.  Drake,  46 
N.  Y.  818. 

The  prisoner  may  even  waive  his  right  to 
a  trial  at  the  hands  of  a  Jury  on  the  merits, 
by  pleading  guilty. 

PeopU  V.  Bathbun,  21  Wend.  509. 

There  are  two  answers  to  the  claim  that 
the  state  had  an  interest  in  the  defendant's 
life  and  a  right  to  have  him  tried  by  jury, 
and  that  he  could  not  waive  the  state's 
right. 

The  right  of  jury  trial  was  his  6xcli]fi>« 
right. 
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8taU  ▼.  Albee,  61  N.  H.  428,  60  Am.  Rep. 
Z2H ;   Woo$tsr  ▼.  Plym<mih,  62  N.  H.  196. 

If  the  defendant's  right  to  a  Jurj  trial  was 
«l80  the  right  of  the  state,  the  Act  of  1886 
was  a  waiver  of  it. 

State  V.  Worden,  46  Ck>nn.  859,  88  Am.  Rep. 
S7 ;  Coolej,  Const.  Lim.  892. 

A  statute  can  be  worded  so  as  to  exclude 
-the  jurisdiction  of  a  court  without  a  jury. 

State  y.  Carman^  68  Iowa,  180,  60  Am. 
Rep.  741. 

Many  of  the  incidents  of  a  common -law 
trial  by  Jury  are  essential  elements  of  the 
Tight.  The  jury  must  be  indifferent,  and 
jnust  be  summoned  from  the  yicinage. 

Cooley,  Const.  Lim.  892. 

If  the  constitution  deprived  defendants  of 
their  right  of  waiver,  they  could  waive  none 
xA  the  elements  of  a  jury  trial.  They  could 
waive  no  privilege  secured  to  them  by  the 
constitution.  As  a  result  the  bill  of  rights 
would  be  a  bill  of  disabilities,  inflicted  upon 
accused  persons  presumed  to  be  innocent,  and 
their  liberties  and  lives  mifht  be  sacrificed 
bv  what  was  intended  for  Uieir  protection. 
Ix>r  example,  this  defendant  could  not  waive 
the  right  to  be  tried  in  Grafton  county. 

State  V.  Albee,  supra. 

He  could  not  waive  his  riffht  to  refuse  to 
furnish  evidence  against  himself,  and  the 
hearins  would  be  illegal  and  the  judgment 
invalid  because  he  testified  that  he  was  guilty 
oi  murder,  though  without  premeditation. 

State  V.  Ober,  52  N.  H.  459,  18  Am.  Rep. 
•88 ;  Connors  v.  P^le,  50  N.  T.  240 ;  People 
V.  Casey,  72  N.  Y.  898 :  Otm.  v.  Mullen,  97 
Mass.  545 ;  StaU  v.   Witham,  72  Me.  581. 

The  statute  in  question  creates  no  new  of- 
fense* 

State  V.  Pike,  49  N.  H.  405,  6  Am.  Rep 
638. 

The  determination  of  the  degree  of  murder 
l>y  the  court  is  not  a  trial. 

PeopU  V.  ydl,  20  Cal.  164 :  Craia  v.  State, 
16  L.  R.  A.  858,  49  Ohio  St.  415. ' 


Defendant  by  pleading  guilty  waived  his 
Ight  to  trial  by  jury. 
People  V.  Lennox,  67  Cal.  118. 


Where  a  statute  authorizes  the  court  to  try 
«Mrithout  jury  with  defendant's  consent,  de- 
fendant thereby  waives  his  right  to  trial  by 
Jury. 

Bishop,  Crim.  Proc.  8d  ed.  §  898;  Jones 
T.  Bobbins,  8  Gray,  829 ;  Ward  v.  People,  80 
Mich.  116:  Darst  v.  PeopU,  51  111.  286,  2 
Am.  Rep.  801 ;  League  v.  State,  86  Md.  257 ; 
State  V.  Moody,  24  Mo.  560 ;  Djiley  v.  State, 
4  Ohio  St.  57 ;  Dillingham  v.  StaU,  5  Ohio 
49t.  280 :  Com,  v.  Whitney,  108  Mass.  5 ;  Sarah 
V.  StaU,  28  Ga.  576 ;  Langbein  v.  StaU,  87 
Tex.  162;  United  States  Y,  Bathbone,  2  Paine, 
■C.  C.  578 ;  PeopU  v.  Goodwin,  5  Wend.  251 ; 
Lake  Erie,  W,  db  St,  L.  B,  Co,  v.  Beath,  9 
Ind.  558 ;  Bank  of  Columbia  v.  Okely,  17  U.  S. 
4  Wheat.  235,  4  L.  ed.  559 ;  NeaUs  v.  StaU, 
10  Mo.  498 :  Harris  v.  PeopU,  128  111.  585 ; 
Morgan  v.  PeopU,  186  111.  161. 

If  a  prisoner  consents  to  be  tried  by  eleven 
instead  of  twelve  jurors  verdict  will  be  per- 
mitted to  stand,  no  statute  providing  for 
•twelve. 

Com.  V.  DaiUy,  12  Cush.  80;  StaU  v. 
Kaufman,  51  Iowa,  578.  38  Am.  Rep.  148 ; 
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StaU  V.  Sackstt,  89  Minn.  69;  StaU  v.  Qros- 
shHm,  79  Iowa,  75;  SteOe  y,  Borowsky^  11 
Nev.  119;  Murphy  v.  Com,  1  Met.  (Ky.) 
865 ;  Tyra  v.  Com,  3  Met.  (Ey.)  1 ;  BduHzrds 
V.  StaU,  45  N.  J.  L.  419 ;  StaU  y.  Patter,  16 
Ean.  80;  StaU  v.  Mansfield,  41  Mo.  470; 
Murphy  v.  StaU,  97  Ind.  579 ;  Connelly  v. 
StaU,  60  Ala.  89 ;  Ward  v.  PeopU,  80  Mich. 
116 :  StaU  V.  Bobinson,  48  La.  Ann.  888 ; 
Lavery  v.  Com.  101  Pa.  560 ;  StaU  v.  WhiU, 
88  La.  Ann.  1218;  StaU  ▼.  Origgs,  84  W. 
Va.  78. 
As  to  right  to  waiver  In  general,  see  — 
BattU  V.  Enapp,  60  N.  H.  862 ;  Crotoell  v. 
Londonderry,  68  N.  H.  49;  Alexander  v. 
United  StaUs,  188  U.  S.  858,  84  L.  ed.  954 : 
Lynch  V.  Com,  88  Pa.  189,  82  Am.  Rep.  445 ; 
Com,  V.  Hardy,  2  Mass.  807 ;  StaU  v.  Aeseott, 
7  N.  H.  288 ;  Cooley,  Const.  Lim.  857 ;  State 
V.  Bweeea,  59  N.  H.  65 ;  StaU  v.  Ober,  52  N. 
H.  459,  18  Am.  Rep.  88;  Com,  v.  MulUn,  97 
Mass.  taSiLord  v.  StaU,  18  N.  H.  178. 

BIodgett»  J.,  delivered  the  opinion  of 
the  court : 

In  criminal  proceedings  a  confession  of  the 
offense  by  the  party  charged  by  a  plea  of 
guiltv  is  the  highest  kind  of  conviction  of 
which  the  case  admits  (2  Hawk.  P.  C.  chap. 
81,  g  1 ;  2  Hale,  P.  C.  225 ;  4  Bl.  Com.  862)  ; 
and  subjects  him  precisely  to  the  same  pun- 
ishment as  if  he  were  tried  and  found  guilty 
by  verdict  (1  Archbold,  Crim.  Pr.  db  Pi. 
*110)  ;  and  the  effect  of  a  confession  being  to 
supply  the  want  of  evidence  (King  v.  nail, 
1  T.  R.  820),  it  is  an  admission  of  every 
material  fact  well  pleaded  in  the  indictment, 
and  authorizes  the  court  having  jurisdiction 
of  the  offense  to  proceed  to  judgment  (4  Bl. 
Com.  829 ;  1  Chitty,  Crim.  L.  429 ;  1  Bish. 
Crim.  Proc.  795).  "Of  judgments  .  . 
in  criminal  cases  there  are  two  kinds— First, 
such  as  are  fixed  and  stated,  and  always  the 
same  for  the  same  species  of  crime ;  secondly, 
such  as  are  discretionary  and  variable,  ac- 
cording to  the  different  circumstances  of  each 
case.  .  .  .  The  judgment  against  a  man 
or  woman  for  felony  ox  death  hath  alwi^s 
been  the  same  since  the  reign  of  Hen.  1., 
viz. ,  that  he  or  she  be  hanged  by  the  neck 
till  dead.  .  .  .  As  to  judgments  .  .  . 
which  are  discretionary  and  variable,  accord- 
ing to  different  circumstances,  I  shall  ob- 
serve, in  general,  that  for  crimes  of  an  in- 
famous nature  ...  it  seems  to  be  in 
great  measure  left  to  the  prudence  of  the 
court  to  inflict  such  corporal  punishment,  and 
also  such  fine  and  lien  to  the  good  behavior 
for  a  certain  time,  etc.,  as  shall  seem  most 
proper  and  adequate  to  the  offense,  from  the 
consideration  of  the  baseness,  enormity,  and 
dangerous  tendency  of  it,  the  malice,  delib- 
eration, and  willfulness,  or  the  inconsldera- 
tion,  suddenness,  and  surprise  with  which  it 
was  committed,  the  age  ...  of  the  of- 
fender, and  all  other  circumstances  which 
may  any  way  aggravate  or  extenuate  the 

fit."    2  Hawk.T.  C.  chap.  48.  §g  1,  7, 

Prior  to  1887  degrees  of  murder  were  un- 
known in  this  state,  and,  upon  conviction, 
the  invariable  judgment  was  death.  In  that 
year,  by  the  legislative  act  of  January  18, 
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which  has  since  been  in  force,  the  crime  of 
murder  was  divided  into  two  degrees,  and 
transferred  from  the  first  class  of  crimes,  in 
which  the  judgment  is  invariable,  to  the 
second  class,  in  which  the  judgment  is  vari- 
able. It  was  recognized  as  a  crime  of  di£fer- 
ent  grades  of  enormity,  deserving  different 
penflHties,  and  so  the  punishment  was  made 
more  or  less  severe,  aocordin/e:  to  certain  ag- 
gravating or  extenuating  circumstances.  Bee 
note.  Stats  v.  Dowd,  19  Conn.  891.  But  the 
act  did  not  create  any  new  offense,  or  change 
the  definition  of  murder  as  it  was  understood 
at  common  law.  It  merely  mitigated  the 
punishment  in  certain  cases  not  of  the  most 
aggravated  nature :  and  hence  an  indictment 
alleging  murder  in  the  same  form  as  at  com- 
mon law  will  support  a  verdict  of  guilty  of 
murder  in  the  first  degree  under  the  act. 
0am,  V.  Desmarteau,  16  Gray,  1 ;  8t(Ue  v. 
Pike,  49  N.  H.  899,  405,  6  Am.  Rep.  588, 
and  authorities  cited ;  Oraig  v.  StatSy  49  Ohio 
St.  415,  16  L.  R.  A.  858.  Such  an  indict- 
ment ^  sets  forth  .  .  .  the  highest  grade 
of  homicide,  murder  in  the  first  degree,  and 
thereby  includes  the  inferior  grade  of  murder 
in  the  second  degree,  in  like  manner  as  an  in- 
dictment for  murder  at  common  law  embraces 
a  charge  of  manslaughter,  which  is  compre- 
hended in  the  allegations  necessary  to  charge 
the  higher  offense.  The  only  difference  In 
the  two  cases  is  that  in  the  latter  the  indict- 
ment charges  two  distinct  offenses,  but  in  Uie 
former,  as  applied  to  degrees  of  murder, 
only  one  offense  is  charged,  but  in  such  form 
that  it  includes  the  higher  as  well  as  the 
lower  grade,  to  which  different  punishments 
are  attached."  Greeny.  Chm,  12  Allen,  155, 
178.  Neither  did  the  act  make  any  change 
in  the  effect  of  a  plea  of  guilty.  It  still  con- 
fesses everything  that  is  duly  set  forth,  as  a 
plea  of  not  guilty  puts  in  issue  every  fact 
which  is  comprehended  within  the  averments 
of  the  indictment.  When,  therefore,  this 
defendant  pleaded  guilty  to  the  indictment 
charging  upon  him,  in  common- law  form, 
killing  with  deliberate  and  premeditated 
malice,  his  plea  was  a  confession  that  he 
was  guilty  of  the  common-law  crime  of 
murder,  which  the  statute  has  not  altered, 
and  but  for  which  a  judgment  of  death  would 
have  been  imperatively  required ;  for,  while 
the  statute  in  no  way  detracts  from  the  force 
or  effect  of  the  plea,  it  makes  it  the  duty  of  the 
court  to  ascertain  before  ludgment  whether 
the  extreme  sentence  which  would  otherwise 
follow  the  plea  is  warranted  by  the  facts. 
"  If  any  person  shall  plead  guilty  to  an  in- 
dictment for  murder  hereafter  committed,  the 
justices  of  the  court  having  cognizance  of 
the  indictment  shall  determine  the  degree. " 
For  this  purpose  an  inquiry  was  necessary 
into  the  circumstances* of  the  defendant's 
crime,  tending  to  show  the  higher  or  lower 
degree  of  enormity  which  the  law  recognizes, 
as  it  is  necessary,  when  a  defendant  pleads 
guilty  to  an  indictment  for  burglary,  under 
Pub.  Stat.  chap.  276,  %1,  He  is  to  be  im- 
prisoned '^not  exceeding  twenty-five  years," 
•but  the  court  has  no  means  of  knowing 
whether  the  penalty  should  be  twenty-five  or 
ten  years,  or  the  lowest  possible  limit  of  a 
year  and  a  day,  unless  some  information  is 
22L.R.A. 


given  on  the  subject  at  a  hearing  on  the  de> 
gree  of  enormity.  But  nobody,  it  is  believed^ 
ever  supposed  that  such  a  defendant  has  a. 
constitutional  right  to  a  jury  trial  of  this, 
question.  It  is  not  an  issue  in  any  legal 
sense,  and  nobody,  it  is  believed,  ever  sup- 
posed that  the  accused  has  a  constitutional 
right  to  a  jury  trial  to  determine  whether  he- 
shall  be  fined  or  imprisoned,  or  ordered  to* 
recognize  to  keep  the  peace  (chap.  278,  §  20), 
in  a  case  of  assault,  or  be  fined  and  impris- 
oned in  the  county  jail,  or  sent  to  the  state- 
prison  (chap.  272,  %  1),  for  adultery.  And 
certainly  the  generation  which  made  and 
adopted  the  constitution  did  not  understand 
that  the  kinds  or  amounts  of  punishment  to- 
be  imposed  by  variable  judgments  are  issues 
triable  by  Jury,  for  the  Act  of  February  8, 
1791,  ''for  the  punishment  of  certain  crimes,* 
provided  that  a  person  convicted  of  one  crime- 
should  be  fined  or  set  on  the  gallows,  and 
might  be  imprisoned ;  that  for  another  offense 
the  convict  &iould  be  set  on  the  gallows  one 
hour,  with  a  rope  about  his  neck,  and  one- 
end  thereof  cast  over  the  gallows,  and  im- 
prisoned, bound  to  good  behavior,  and  fined, 
and  the  court  should  order  the  person  con- 
victed to  suffer  all  or  part  of  the  foregoing^ 
punishments,  according  to  the  circumstances 
and  aggrayations  of  the  offense ;  for  another 
offense  the  convict  was  to  be  set  in  the  pillory, 
whipped,  imprisoned,  bound  to  good  behav* 
ior,  or  fined,  or  suffer  any  or  all  the  foregoinjr 
punishments,  according  to  the  nature  and 
aggravation  of  the  offense;  for  another  the- 
penalty  was  fine,  imprisonment,  or  whip- 
ping, as  the  court,  considering  the  nature 
and  aggravation  of  the  offense,  may  order ; 
for  another,  sitting  in  the  pillorv,  imprison- 
ment, and  fine,  or  any  or  all  of  these  punish- 
ments, according  to  the  nature  and  aggrava- 
tion of  the  offense.  See  also  Prov.  Laws, 
ed.  1761,  pp.  11-14.  -We  regard  it  as  a. 
well-settled  and  unquestioned  rule  of  con- 
struction that  the  language  used  by  the  leg- 
islature in  the  statutes  enacted  by  them,  and 
that  used  by  the  people  in  the  great  para- 
mount law,  which  controls  the  legislature* 
as  well  as  the  people,  is  to  be  always  under- 
stood and  explained  in  that  sense  in  whidk 
it  was  used  at  the  time  the  constitution  and 
laws  were  adopted. "  Opinion  €f  the  Jvstieee, 
41  N.  H.  551.  If  a  recorded  confession  of 
every  material  averment  of  an  indictment 
puts  the  confessor  upon  the  countiy,  the  in- 
stitution of  jury  trial  and  the  legal  nature 
and  effect  of  a  plea  of  guilty  have  been  very 
imperfectly  understood,  not"  only  by  the  au- 
thors of  the  constitution  and  their  successors- 
down  to  the  present  time,  but  also  by  all  the 
generations  of  men  who  have  lived  under  the 
common  law. 

The  necessary  statutory  inquiry  into  the 
circumstances  of  the  defendant's  crime  has 
been  made.  His  plea  has  been  found  to  be 
warranted  by  the  facts,  and  judgment  has 
followed  accordingly.  In  ascertaining  the 
degree  of  his  crime,  he  has  been  fully  heard 
by  himself,  his  witnesses,  and  counsel.  Ev- 
ery facility  has  been  provided  him  at  the 
public  expense  to  present  before  an  impartial  • 
tribunal  all  the  facts  or  circumstances  tend- 
ing in  any  way  to  mitigate  or  extenuate  hi^ 
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^uilt.  Ko  want  of  competent  IntoUlgenoe 
to  make  the  plea  is  averred,  and  no  mistake 
or  misapprehension  as  to  its  effect  is  alleged. 
No  eviaence  against  him  is  claimed  to  have 
been  improperly  admitted,  and  no  evidence 
in  his  favor  is  claimed  to  have  been  improp- 
erly rejected.  His  sole  complaint  is  that 
he  has  had  no  trial,  in  the  constitutional 
sense  of  the  word.  But  his  plea  precluded 
such  a  trial.  *'The  proceeding  ...  to 
determine  the  degree  of  the  crime  of  murder 
After  a  plea  of  guilty  is  not  a  trial,  nor  has 
the  defendant  any  right  to  have  that  question 
-determined  by  a  jury,"  FeapU  v.  IMI,  20 
•Cal.  164.  The  only  question  remaining  was 
whether  there  were  extenuating  circumstances 
4tffecting  his  punishment,  and  mitigation  of 
punishment  on  a  plea  of  guilty  is  not  made 
«  question  for  the  jury  by  the  common  law 
•or  the  statute  or  the  constitution.  Opinion 
-of  the  Ju*tiee$,  9  Allen,  686.  **  When  a  pris- 
oner on  his  arraij^nment  hath  pleaded  not 
guilty,  and  for  his  trial  hatli  put  himself 
upon 'the  country,  which  country  the  jury 
"are,  a  jury  is  impaneled."  8  Bl.  Com.  880, 
:852 :  4  Bl.  Com.  850 :  1  Arcbbold,  Crim.  Pr. 
^  PI.  110.  And  while  in  some  states  the 
•common  law  has  been  so  altered  as  to  confer 
on  the  jury  who  try  the  general  issue  of 
guilt  the  power  of  deciding  what  punish- 
ment shall  be  imposed  by  a  variable  judg- 
«nent,  as  well  as  the  power  of  deciding  the 
issue,  and  while  an  innovation  of  this  liind 
was  introduced  in  this  stale  by  the  provision 
of  the  Act  of  1887,  that  "every  jury  who 
«hall  find  any  person  guilty  of  murder  here- 
after committed  shall  also  And  by  their  ver- 
•dict  whether  it  is  of  the  first  or  second  de- 
cree, "  it  has  not  been  enacted  that  there  shall 
be  a  trial  by  jury  to  determine  the  punish- 
ment, when  there  is  no  issue,  and  no  denial 
of  any  allegation  of  the  indictment,  but  a 
general,  unqualified  confession  of  guilt  by  a 
plea  of  guilty.  PleopU  v.  JSoll,  tupra.  Not 
ooes  the  constitution  confer  any  such  right. 
*  Trial  by  Jury,"  in  article  16  of  the  Bill  of 
Bights,  is  common-law  language,  used  in 
its  common-law  sense.  It  means  trial  by 
twelve  men,  who  return  their  unanimous  ver- 
dict "upon  the  issue  submitted  to  them." 
But  while  the  right  of  eveir  one  to  have  his 
oause  tried,  or  to  be  tried  himself,  if  accused 
of  crime,  by  a  Jury,  is  guaranteed  and  es- 
tablished beyond  the  power  of  the  legislature 
to  abridge  it,  the  constitution  does  not  com- 
pel any  one  to  exercise  the  right  thus  secured, 
And  there  is  no  reason  whatever  to  suppose 
that  its  makers  designed  to  repeal  or  alter 
the  moss-grown  rule  of  the  common  law  "by 
which  a  party  indicted  for  an  offense,  how- 
ever grave  its  nature,  mav  enter  a  plea  of 
guilty  thereto,  if  he  sees  fit  so  to  do,  *  or  the 
other  no  less  well-established  rule  that  "in 
such  a  case  there  is  no  issue  to  be  submitted 
to  a  jury  on  which  a  verdict  can  be  founded. " 
"The  trial  by  jury,  secured  to  the  subject  by 
the  constitution,  is  a  trial  according  to  the 
course  of  the  common  law,  and  the  same,  in 
substance,  as  that  which  was  in  use  when  the 
•constitution  was  formed.  *  Ecui  Kingston  v. 
Toitfie,  48  N.  H.  64. 

The  constitutional  rights  of  the  defend- 
:«nt  have  not  been  hampered  or  in  any  way 
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abridged.  The  right  of  trial  by  jury  re- 
mained to  him  after  the  Act  of  1887,  the  same 
as  before.  The  act  is  not  only  in  perfect 
harmonv  with  the  constitution  in  this  re- 
spect, but,  by  mitigating  the  punishment 
for  murder  in  cases  not  of  the  most  aggravated 
nature,  and  by  giving  an  additional  tribunal 
for  the  ascertainment  of  the  degree,  it  mani- 
festly conferred  a  benefit  upon  the  defendant, 
insteisul  of  depriving  him  of  a  right.  By 
pleading  guilty,  he  voluntarily  relinquished 
his  constitutional  right  of  trial  by  jury,  as 
he  would  by  pleading  guilty  to  an  indict- 
ment for  larceny,  arson,  or  any  other  crime. 
It  was  entirely  for  him  to  sav  whether  there 
should  be  an  issue  and  a  trial  or  not.  He 
knew  there  would  be  a  trial  if  he  pleaded  the 
general  issue,  and  he  also  knew  that  the 
prosecution  would  not  accept  a  plea  of  guilty 
of  murder  in  the  second  degree.  He  pre- 
ferred to  have  no  issue  and  no  trial,  but  to 
have  a  hearing,  under  the  statute,  in  regard 
to  the  circumstances  of  the  admitted  murder, 
which  he  claimed  would  affect  the  penalty 
for  the  single  and  undivided  crime  of  which 
he  chose  to  be  convicted  on  his  confession. 
This  he  might  lawfully  do.  "The  legisla- 
ture have  the  general  power  to  constitute  new 
tribunals,  and  to  provide  new  modes  of  trial 
for  future  cases,  provided  the  right  to  a  trial 
by  jurv,  such  as  the  constitution  intends,  is 
secured  to  every  one  in  the  last  resort,  in 
every  case  where  it  is  guaranteed  by  the  con- 
stitution." Opinion  of  the  Jtutices,  41  N.  H. 
652.  "The  supreme  legislative  power  with- 
in this  state  shall  be  vested  in  the  senate  and 
house  of  representatives,  .  .  .  and  shall 
be  styled  the '  General  Court. ' "  Const,  arts. 
2,  8.  "The  general  court  shall  forever  have 
full  power  and  authority  to  erect  and  con- 
stitute judicatories  and  courts  of  record  or 
other  courts,  to  be  holden  in  the  name  of  the 
state,  for  the  hearing,  trying,  and  determin- 
ing all  manner  of  crimes,  offenses,  pleas, 
processes,  plaints,  actions,  causes,  matters 
and  things  whatsoever,  arising  or  happening 
within  this  state,  or  between  or  concerning 
persons  inhabiting  or  residing  or  brought 
within  the  same,  whether  the  same  be  crim- 
inal or  civil,  or  whether  the  crimes  be  capi- 
tal or  not  capital,  and  the  said  pleas  be  real, 
personal,  or  mixed,  and  for  the  awarding 
and  issuing  execution  thereon.**  Id.  art.  4. 
And,  by  article  6,  "full  power  and  authority 
are  hereby  given  and  granted  to  said  general 
court,  from  time  to  time  to  make,  ordain, 
and  establish  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes,  .  .  . 
so  as  the  same  be  not  repugnant  to  this  con- 
stitution, as  thev  may  judge  for  the  benefit 
and  welfare  of  this  state  and  for  the  govern- 
ing and  ordering  thereof  and  of  the  subjects 
of  the  same.**  These  broad  provisions  are, 
for  the  purposes  of  this  inquirv,  restricted 
only  by  the  declarations  of  the  bill  of  rights, 
intended  for  the  better  security  of  persons 
accused  of  crimes  against  arbitrarv  and  hasty 
public  prosecutions,  that  "no  subject  shall 
be  arrested,   imprisoned,    despoiled  or  de- 

f^rived  of  his  property,  immunities,  or  priv« 
leges,  put  out  of  the  protection  of  the  law, 
exiled,  or  deprived  of  his  life,  liberty,  or  es- 
tate, but  by  the  judgment  of  his  peers  or  the 

Digitized  by  ^OOQ IC 


760 

law  of  the  land ; 


New  HAMPfiHIBB  SUPBBiafi  Ck>UBT. 


JULT^ 


•*  and  that  the  leg- 
islature shall  not  "make  any  law  that  shall 
subject  any  person  to  a  capital  punishment 
.  .  .  without  trial  by  Jury.  Articles 
15.  16. 

It  is  only  necessary,  therefore,  in  order  to 
determine  whether  the  legislature  trans- 
cended its  power  in  the  Act  of  1887,  to  in- 
quire whether  it  is  prohibited  by  the  con- 
stitution. As  we  have  already  seen,  the  right 
of  the  accused  to  a  Jury  trial  was  not  affected, 
and  we  can  therefore  nave  no  doubt  that  the 
proceeding,  whether  it  possesses  the  essential 
attributes  of  a  trial  in  the  common  sense  of 
the  word  or  not,  required  by  the  act  to  ascer- 
tain the  degree'of  the  crime  where  in  an  in- 
dictment for  murder  the  defendant  enters  a 
Slea  of  guilty,  is  constitutional  and  valid, 
tatutes  of  like  or  similar  import  have  been 
enacted  in  many  of  the  states,  and  have  never 
been  held  to  be  unconstitutional ;  on  the  other 
h&nd,  they  have  been  repeatedly  and  uni- 
formly held  to  be  constitutional.  Craig  v. 
State,  supra;  BtaU  v.  White,  88  La.  Ann. 
1218 ;  8taU  v.  Atkinit,  Id.  1258 ;  Peopte  v. 
NoU,  iupra;  People  v.  Lennox,  67  Cal.  118; 
Staie  T.  Warden,  46  Conn.  849,  88  Am.  Rep. 
27;  Be  Staff,  68  Wis.  285,  58  Am.  Rep.  285: 
Dailey  v.  StaU,  4  Ohio  St.  67 ;  Jones  v.  (km, 
75  Pa.  408.  And  see  StaU  v.  Eaufman,  51 
Iowa,  678,  88  Am.  Rep.  148 ;  StaU  v.  Saekett, 
89  Minn.  69 ;  Daret  v.  Peo^,  61  111.  286,  2 
Am.  Rep.  801 ;  League  v.  StaU,  86  Md.  257 ; 
StaU  V.  Moody,  24  Mo.  660 ;  Ward  v.  PeopU, 
80  Mich.  116;  Sarah  v.  StaU,  28  Ga.  576; 
Earris  v.  PeopU,  128  111.  585. 

Irrespective  of  the  statute,  however,  the 
defendant's  condition  must  be  held  to  have 
been  according  to  "the  law  of  the  land." 
The  right  of  the  accused  to  plead  guilty  upon 
his  arralf^nment  has  been  universally  recog- 
nized from  the  earliest  period  in  the  history 
of  criminal  procedure,  and  from  the  same 
period  the  universally  recognized  effect  of 
the  plea  has  been  to  authorize  the  court  hav- 
ing cognizance  of  the  offense  to  proceed  to 
judgment ;  and  if,  contrary  alike  to  the  ex- 
press and  unambiguous  language  of  the  stat- 
ute and  every  known  rule  of  construction, 
it  was  held  that  the  defendant  had  a  consti  • 
tutional  right  of  trial  by  Jury  on  his  plea  of 
guilty,  he  waived  the  right  by  volunt&rily 
submitting  to  the  tribunal  having  Jurisdic- 
tion of  the  offense  the  determination  of  the 
degree  of  his  guilt,  and  must  abide  the  con- 
sequences. "A  party  may  waive  a  constitu- 
tional, as  well  as  a  statute,  provision  made 
for  his  benefit."  Lee  v.  Tilioteon,  24  Wend. 
887,  85  Am.  Dec.  624,  626,  and  noU.  "In 
our  bill  of  rights  Jury  trial  is  a  liberty  re- 
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served  by  the  people,  and  excepted  out  of 
their  grant  of  governmental  powers.  .  .  . 
It  is  a  private  right  of  the  subject,  and  not 
a  public  right  of  the  state"  (Wooeter  v.  /%- 
mouth,  62  N.  H.  198,  196)  ;  and  it  has  al- 
ways been  so  understood  here  (Dartmoutk 
OoUege  TrueUee  v.  Woodward,  1  N.  H.  129; 
StaU  v.  Albee,  61  N.  H.  428,  427,  429,  9^ 
Am.  Rep.  825) .  It  is  one  of  the  rights  not 
surrendered  by  the  people  when  they  formed 
themselves  into  a  state,  and  by  its  reservation 
they  exempted  themselves  from  the  authority 
of  the  government  they  created  to  abridge  it 
The  purpose  was  to  secure  to  suitors  and  per- 
sons accused  of  crime,  as  individuals,  the 
right  and  privilege  of  having  their  causes 
h^ird  and  determined  by  a  Jury,  "as  a  pro- 
tection of  the  subject  against  the  govern- 
ment, and  of  the  weak  subject  against  the 
powerful  subject.  .  .  .  It  is  a  security, 
not  for  the  sovereignty,  the  independence,  or 
the  public  property  of  the  state,  but  for  pri- 
vate life,  private  liberty,  and  private  prop- 
erty, against  all  power,  public  and  private." 
Wooeter  v.  Plymouth,  supra.  The  prohibi- 
tion, in  article  16  of  the  Bill  of  Rights,  of 
"any  law  that  shall  subject  any  person  to 
capital  punishment  .  .  .  without  a  trial 
by  jury,"  must  therefore  be  interpreted  as 
a  protection  of  the  accused,  and  a  security 
for  his  exclusive  benefit,  and,  as  such,  he 
may  avail  himself  of  it,  or  waive  it,  at  his 
own  election.  Jones  v.  Botbins,  8  Gray,  829, 
889,  841.  And  we  fail  to  find  in  that  article, 
or  any  other  provision  of  the  constitution, 
any  language  which  precludes  or  denies  to 
the  accused  the  power  or  option  to  waive  a 
Jury  without  authority  of  statute.  But  this 
question  is  not  presented  by  the  case,  and 
consequently  will  not  be  discussed.  It  is 
enough  that  the  legislature,  in  the  exercise 
of  the  power  with  which  it  is  invested  by 
the  constitution,  has  provided,  at  the  option 
of  the  accused,  a  mode  of  trial  in  capital 
cases  without  the  intervention  of  the  Jury, 
and  that  the  defendant  has  availed  himself 
of  the  option. 

While  the  defendant's  objection  was  too 
late,  and  gives  him  no  rightful  standing 
here  {SawtSls  v.  Staie,  66  NT  H.  — ;  AUz- 
ander  v.  United  States,  188  U.  8.  858,  84  L. 
ed.  954),  his  case  has  nevertheless  been  con- 
sidered as  if  the  objection  had  been  season- 
ably made,  and  we  are  constrained  to  hold, 
without  doubt  or  difference  of  opinion,  that 
the  judgment  against  the  defendant  was  and 
is  in  all  respects  legal  and  valid. 

Motion  for  a  new  trial  denied, . 

Doe,  Oh,  J.,  and  AUent  /.,  did  not  sit. 
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PEOPLE  of  the  State  of  Wyoming,  ex  rel. 
Warren  RICHARDSON,  Sr., 

Harry  B.  HENDERSON. 
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1.  AppointiT«  mm  well  mm  tfeetlTe  offlp 

eers  are  withlD  Const.,  art.  ft,  8 16,  provldlDg  that 
offloen  shall  hold  until  their  Buooeseora  are  quaU- 
fled. 

8.  The  power  of  the  ezeentlTe  and  Jiip 
511^11^1  departments  in  a  state  government  is 
a  grant  not  a  limitation,  while  the  powers  of 
the  legislative  department  are  ahsolixte  ezoeptas 
restricted  and  limited  by  the  constitution. 

9*  The  ezeeutiwe  does  not  hawe  any  In- 
herent power  of  appointment  of  officers. 

4.  Upon  the  appointment  of  an  oAoer 
to  lill  a  waeancy  '"until  the  next  meeting  of 
the  legislature,"  under  a  statute  making  no  fur- 
ther provision  as  to  the  incumbency,  the  meeting 
of  the  legislature  does.not  create  another  vacancy 
In  the  office  within  the  meaning  of  Const.,  art.  4, 
I  7,  authorizing  the  governor  to  fill  a  vacancy 
when  there  is  no  other  provision  made  therefor, 
since  art.  6, 1 16,  provides  that  every  officer  shall 
hold  **untfl  his  successor  is  qualified.** 
I 
(January  16, 18M.) 

PETITION  for  a  writ  of  quo  warranto  to 
determine  by  what  right  respondent  was 
exercising  the  office  of  state  examiner.  Judg- 
ment for  d^endant. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  R.  Stoll,  for  relator : 

Laws  of  1890-91,  chap.  84,  §6,  is  as  fol- 
lows :  **  In  case  of  vacancy  in  the  office  of 
state  examiner  by  death,  removal,  or  other- 
wise, the  governor  shall  fill  the  same  by  ap- 
pointment until  the  next  meeting  of  the  leg- 
islature.* 

Whenever  a  vacancy  exists,  for  any  reason 
whatever,  under  the  terms  of  this  section,  the 
governor  shall  fill  the  vacancy  by  appoint- 
ment, until  the  next  meeting  of  the  legisla- 
ture. 

There  was  no  common- law  rule  upon  the 
•ubiect. 

Throop  on  Public  Officers,  g  825.  stating 
the  common- law  rule  under  the  American 
cases  to  be  that  public  officers  hold  over  until 
the  choice  and  qualification  of  their  success- 
ors is  not  supported  by  the  authorities  cited. 

With  the 'single  exception  of  People  t. 
Oulton,  28  Cal.  44,  all  of  the  cases  cited  by 
Throop,  in  so  far  as  they  have  any  applica- 
tion whatever  to  this  question,  were  decided 
on  the  terms  of  constitutions  or  statutes  pro- 
Tiding  that  officers  shall  hold  over  until  tneir 
successors  are  elected  and  qualified. 

People  V.  OtUton,  supra,  was  examined  and 
declared  unsound  in  People  v.  Bull,  46  N. 
T.  65.  7  Am.  Rep.  802. 

In  Philipe  v.   Wiekham,  1  Paige.  594,  2  L. 


ed.  765,  the  chancellor  says:  "There  are 
undoubtedly,  some  common -law  officers  who 
are  to  be  elected  or  appointed  periodically, 
but  who,  from  the  necessity  of  the  case,  con- 
tinue to  exercise  their  functions  until  others 
are  elected  or  appointed  to  fill  their  places. 

1  am  not  aware,"  he  continues,  **of  any  gen- 
eral principle  of  the  common- law  which  au- 
thorizes all  civil  or  corporate  officers  to  hold 
over  after  the  expiration  of  the  time  for 
which  they  were  elected  until  their  places 
are  supplied  by  others." 

In  l!Bople  y.  Tieman,  80  Barb.  197,  the 
court  says :  **  I  know  of  no  common*  law  rule 
by  which  a  public  officer  appointed  or  chosen 
for  a  specific  term,  can  hold  office  beyond  that 
term,  upon  the  failure  of  the  proper  body  to 
appoint  or  elect  a  successor. 

See  also  Ghristian  v.  Oibbee,  58  Miss.  814. 

If  the  official  term  of  a  public  officer  is 
limited  by  law  or  constitutional  provision  to 
a  given  term  of  years  without  the  right  ex- 
pressly or  impliedly  given,  of  holding  until 
his  successor  is  chosen  and  qualified,  then  in 
case  of  the  failure  to  choose  a  successor,  a 
vacancy  must  occur,  which  may  result  in 
serious  public  inconvenience  and  injury. 
McCrary,  Elections,  §  814 ;  Pifople  y.  IHeman, 
supra. 

McCrary  declares  that  in  the  United  States 
an  officer'has  an  implied  right  to  hold  over 
until  his  successor  is  elected  and  qualitied 
unless  the  contrary  appears  to  be  the  plain 
requirement  of  the  statute,  citing  — 

State  V.  Wells,  8  Nev.  109 ;  Cordiell  v.  Friz- 
eU,  1  Nev.  180 ;  Walker  v.  FerriU,  58  Ga. 
512. 

State  T.  Wells,  supra,  explicitly  follows^ 
without  elaboration  or  argument.  People  v. 
Oultan,  28  Cal.  44. 

GordieU  v.  trieeU,  supra,  does  not  sustain 
the  proposition  in  support  of  which  it  is 
cited  by  McCrary. 

Neither  does  Walker  y.  Fhrrill,  supra,  sus- 
tain the  proposition  in  support  of  which  it 
is  cited  by  McCrary. 

It  is  said  in  8taU  y.  Harrison,  118  Ind. 
484i  **  Whether  or  not,  as  a  general  principle 
of  the  common  law.  officers  are  entitled  to 
hold  over  beyond  their  prescribed  terms  with- 
out some  express  provision,  is  not  settled 
upon  authority. " 

People  y.  Oultan,  supra,  is  the  only  Cali- 
fornia case  which  decides  that  in  the  absence 
of  constitutional  or  statutory  provisions  an 
officer  has  an  implied  right  to  hold  over  until 
his  successor  Is  elected  and  qualified.  All 
other  California  cases  were  decided  on  the 
terms  of  constitutional  or  statutory  provis- 
ions authorizing  the  officer  in  question  to 
hold  over  until  his  successor  was  elected  or 
qualified. 

PeopU  V.  Fiteh,  1  Cal.  519 ;  People  v.  WeUs, 

2  Cal.  204 ;  P^sopU  v.  Mott,  8  Cal.  502 ;  Pecple 
y.  Beid,  6  Cal.  289 ;  PeojOe  y.    Baine,    Id. 


Nora.— The  above  case  re-enforoes  the  line  of 
decisions  which  denies' that  the  power  of  appoint- 
ment of  officers  is  inherent  in  the  executive.  It 
agrees  with  State  v.  Boucher  (N.  Dak.)  21  L.R.  A. 
ISO;  FOX  V.  McDonald  (Ahu)  a  L.  B.  A.  6S9;  and  State 
22  L.  R.  A. 


V.  George  (Or.)  16  L.  B.  A.  787,  in  opposition  to  State 
V.  Denny  dud.)  4  L.  B.  A.  65;  State  v.  Denny  (Ind.) 
4  L.  B.  A.  79;  and  Evansviile  v.  State  (Ind.)  4  K  B. 
A.  88. 
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509;  -Rwpfe  T.  JftVn^fr,  7  Cal.  519:  People  ▼. 
Larujdon,  8  Cal.  1 ;  Pe<?p^  v.  Adduon,  10  Gal. 
1 ;  People  ▼.  TFA»<m«n,  10  Cal.  46 ;  Peopie  y, 
Cazneau,  20  Cal.  504;  PeopU  ▼.  TilUm,  37 
Cal.  614 ;  People  y.  J9iMe22,  49  Cal.  407 ;  PeopU 
V.   rar7T<j/Z.  87  Cal.  475. 

The  only  rule  sustained  by  authorities  is 
that  stated  in  People  v.  BuU,  46  N.  T.  65,  7 
Am.  Rep.  802.  as  follows:  ''One  holding 
4kn  office,  the  incumbent  of  which  is,  by  its 
tenure,  to  be  annually  or  periodically  ap- 
pointed or  elected,  and  with  no  restrictive 
provision  as  to  the  term,  may  hold  over 
4intil  his  successor  is  elected  and  qualified." 

In  ffendereon*i  Com  there  is  "a  restrictive 
provision  as  to  the  term''  for  which  he  was 
^appointed. 

It  may  be  true  that  Henderson  has  since  the 
10th  of  January,  1898,  been  a  defcbcto  officer, 
«nd  his  acts  are  valid  as  against  himself  and 
for  the  protection  of  thira  parties  and  the 
public.  But  he  has  not  been  a  ''legal  in- 
•cumbent"  of  the  office.  His  occupancy  of  the 
office  has  not  been  such  as  to  preclude  a 
"  vacancy''  such  as  the  governor  is  authorized 
to  fill. 

State  y.  Howe,  25  Ohio  St.  598,  18  Am.  Rep. 
^21. 

The  following  cases,  8tate  y.  Murphy^  82 
Fla.  138,  and  8taU  v.  Boucher  (N.  Dak.)  21 
L.  R.  A.  539,  have  reviewed,  in  exteneo  the 
principles  involved  in  the  cases  which  arise 
under  statutes  containing  various  provisions 
:as  to  the  subject  of  vacancies  in  public  of- 
fices, and  are  instructive  in  that  there  has 
been  an  exhaustive  examination  and  discus- 
sion of  authorities. 

State  V.  Boucher,  eupra,  is  an  authority 
which  directly  sust^tins  the  contention  of  the 
relator. 

Mes9rs.  Laeey  A  Van  Devanter  and  IL 
^W.  Breckons  for  respondent. 

Groesbeekt  Oh.  «/.,  delivered  the  opin- 
ion of  the  court: 

This  proceeding  Is  instituted  in  this  court 
to, determine  the  title  to  the  office  of  state 
examiner,  and  the  cause  is  submitted  on  an 
agreed  statement  of  facts ;  the  original  juris- 
'diction  of  this  court,  under  the  constitution, 
in  quo  warranto  as  to  state  officers,  being  in- 
voked. The  relator  and  respondent  have  each 
4ill  the  legal  qualifications  required  of  an 
incumbent  of  the  office.  Shortly  previous  to 
the  20th  day  of  December,  1892,  Joel  Ware 
Foster  was  the  duly  appointed,  constituted, 
qualified,  and  acting  state  examiner,  and  had 
resigned  the  office,  and  ceased  to  exercise  its 
duties.  On  that  day,  Amos  W.  Barber,  then 
the  acting  governor  of  the  state,  executed  and 
delivered  to  Harry  B.  Henderson  a  commis- 
sion to  fill  the  vacancy  in  said  office  oc- 
casioned by  the  resignation  of  said  Foster, 
to  hold  the  office  until  the  next  meeting  of 
the  legislature  of  the  state  and  under  such 
appointment  and  commission  said  Henderson 
duly  and  regularly  qualified  as  such  officer, 
and  has  discharged  the  duties  of  said  office 
ever  since,  and  has  received  and  used  the 
emoluments  pertaining  thereto.  The  next 
session  of  the  legislature  occurring  after  the 
appointment  of  the  defendant  convened  Jan- 
uary 10,  1898,  and  adjourned  Hne  die,  Febru- 
inL.R.A. 


ary  18,  1898,  and  during  the  session  of  the 
legislature  the  senate  thereof,  while  In  ses- 
sion, on  the  10th  day  of  January,  1898, 
adopted  the  following  resolution :  ^  Where- 
as, Harry  B.  Henderson,  was  duly  appoint^ 
and  commissioned  on  December  20,  1892,  by 
Amos  W.  Barber,  the  then  acting  governor 
of  the  state  of  Wyoming,  as  state  examiner, 
to  fill  the  vacancy  occasioned  by  the  resig* 
nation  of  Joel  Ware.  Foster :  Now,  therefore, 
be  it  resolved  by  the  senate  that  the  said  ap- 
pointment of  the  said  Harry  B.  Henderson  to 
the  office  of  state  examiner  be  and  the  same 
is  hereby  advised,  consented  to,  and  con- 
firmed." On  February  1,  1898,  during  the 
session  of  the  legislature,  John  £.  Osborne, 
the  governor  of  the  state,  transmitted  to  the 
senate,  which  was  then  in  session,  his  nom- 
ination of  John  Stone  for  the  office  of  state 
examiner;  and  on  February  18,  1898,  Uie 
senate  adjourned  eine  die,  without  having 
taken  any  final  action  on  said  nomination, 
without  confirming  the  same,  and  witliout 
either  giving  or  refusing  to  give  its  advice 
and  consent  to  the  appointment  of  said  Stone 
to  the  office.  On  March  8,  1893,  after  the 
adjournment  of  the  legislature,  and  during 
the  interval  between  the  regular  sessions 
thereof  (the  next  ensuing  regular  session  be- 
ing in  1895),  Gov.  Osborne  executed  and  de- 
livered a  commission  to  said  John  Stone,  at- 
tempting to  appoint  him  to  the  office  of  state 
examiner  **nce  Harry  B.  Henderson,  term 
expired,"  to  hold  the  office  until  the  next 
meeting  of  the  legislature.  This  commission 
was  not  attested  by  the  secretary  of  state,  nor 
was  the  great  seal  of  the  state  affixed  thereto. 
Stone  never  qualified  or  attempted  to  qualify 
as  state  examiner,  and  never  entered  upon  or 
attempted  to  discharge  the  duties  of  the  of- 
fice, but  thereafter,  and  on  March  23,  1893, 
he  resigned  said  office,  or  attempted  to  resign 
the  same.  On  August  22,  1893,  and  during 
th^  time  intervening  between  the  regular  ses- 
sions of  the  legislature.  Gov.  Osborne  ex- 
ecuted and  delivered  to  the  relator,  Warren 
Richardson,  Sr. ,  a  commission  purporting  to 
appoint  the  relator  to  the  office  of  state  ex- 
aminer "  for  the  unexpired  term  of  Harry  B. 
Henderson,  whose  said  office  of  state  examiner 
became  vacant  on  the  10th  day  of  January,  A. 
D.  1893."  The  words  quoted  are  recited  in 
the  commission,  which  contains  the  further 
recital  that  said  Richardson,  the  relator,  was 
appointed  from  the  date  of  the  commission ; 
that  is,  "from  the  22d  day  of  Aueust  A.  D. 
1893,  until  the  next  meeting  of  the  legislature 
of  the  state  of  Wyoming."^ This  commission 
was  not  attested  by  the  secretary  of  state  un- 
der the  great  seal  of  the  state.  The  senate 
never  gave  its  advice  and  consent  to  the  ap- 
pointment of  the  relator  as  state  examiner, 
and  no  nomination  of  relator  for  said  office 
was  ever  made  by  the  governor  to  the  sen- 
ate, and  no  nominationor  appointment  of  the 
relator  to  said  office  was  ever  confirmed  by 
the  senate.  Upon  receipt  of  the  commission, 
the  relator  accepted  the  same,  and  has  ever 
since  been  willing  and  desires  to  enter  upon 
the  duties  of  the  office  of  state  examiner,  but 
has  never  qualified  and  has  never  given  any 
bond  as  such  officer.  The  defendant,  Hen- 
derson, has  at  all  times  refused,  and  still 
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refuses,  to  recognize  any  right  of  the  relator 
to  the  office  of  state  examiner,  and  claims  the 
rieht  to  hold  said  office,  and  excludes  the 
relator  from  the  rights,  privileges,  and  emol- 
uments thereof.  There  has  been  no  session 
•of  the  legislature  of  the  state  since  the  ad- 
journment on  February  18,  1898.  The  term 
-of  office  of  Amos  W.  Barber  as  acting  gov- 
-emor  expired  on  the  2d  day  of  January,  1893, 
■and  the  term  of  John  E.  Osborne  as  governor 
•commenced  on  said  2d  day  of  January,  1898, 
At  which  time  he  entered  upon  the  discharge 
•of  his  duties  as  such  governor,  and  has  ever 
-since  that  date  been  the  legally  elected, 
<}ualified,  and  acting  governor  of  the  state. 

The  foregoing  statement  is  a  sufficient  re- 
-riew  of  the  submitted  facts  for  the  deter- 
-mination  of  the  questions  involved.  Counsel 
for  defendant  insist  that,  as  the  relator  has 
never  qualified,  he  is  not  entitled  to  the  office, 
and  has  no  standing  in  this  court,  and  is  not 
entitled  to  any  relief,  and  that,  as  no  reason 
or  excuse  is  shown  for  the  absence  of  the 
attestation  of  the  secretary  of  state  and  the 
^reat  seal  of  the  state  from  the  commission  of 
the  governor  to  relator,  the  commission  is  not 
fully  executed,  and  would  not  be  a  sufficient 
^warrant  or  authority  for  the  assumption  of  the 
<offlce  by  the  relator,  even  if  he  were  other- 
ivise  legally  entitled  to  the  same.  These 
-questions  we  do  not  care  to  pass  upon  at  this 
time,  as  it  is  manifest  that,  if  we  should  hold 
that  these  positions  were  well  taken  by  the 
respondent,  the  greater  questions  of  public 
interest  involved  in  the  case  would  be  post- 
poned. We  prefer  to  decide  the  main  ques- 
tions involved, — the  right  of  Henderson,  the 
respondent,  to  hold  over  beyond  the  next 
meeting  of  the  legislature  ensuing  after  his 
appointment,  and  the  authority  of  the  gov- 
-ernor  to  appoint  his  successor  during  the 
recess  of  the  senate. 

Provision  is  made  for  the  office  of  state 
•examiner  in  section  14  of  article  4  of  the 
Constitution  of  this  state :  *'The  legislature 
«hall  provide  for  a  state  examiner,  who  shall 
lye  appointed  by  the  governor  and  confirmed 
by  the  senate.  His  duty  shall  be  to  examine 
^he  accounts  of  state  treasurer,  supreme  court 
<;lerk8,  district  court  clerks,  and  all  county 
treasurers,  and  treasurers  of  such  other  public 
institutions  as  the  law  may  require  and  (he) 
«hall  perform  such  other  duties  as  the  legis- 
lature may  prescribe.  He  shall  report  at  least 
once  a  year,  and  oftener,  if  required,  to  such 
officers  as  are  designated  by  the  legislature. 
His  compensation  shall  be  fixed  by  law." 
^hls  mandate  to  the  legislature  was  promptly 
obeyed  by  the  enactment  of  a  statute  by  the 
first  state  legislature  entitled  *"  An  Act  Pro- 
-riding  for  the  Office  of  State  Examiner,  De- 
nning His  Powers  and  Duties,  Prescribing 
His  Bond  and  Fixing  His  Compensation,^ 
approved  January  10,  1891.  Sess.  Laws  1890- 
^1,  chap.  84.  The  following  sections  of  the 
Act  are  quoted  as  applicable  to  the  case  at 
t>ar :  •*  Section  1.  The  office  of  state  examiner 
is  hersby  created.  Sec.  2.  Such  examiner 
-shall  be  appointed  by  the  governor  by  and 
^ith  the  consent  of  the  senate.  He  shall  hold 
his  office  for  four  years  and  until  his  succes- 
sor in  office  is  appointed  and  shall  have 
qualified."  **Sec.  o.  In  case  of  vacancy  in 
132  L.  R.  A«  48 


the  office  of  state  examiner,  by  death,  removal, 
or  otherwise,  the  governor  shall  fill  the  same 
by  appointment  until  the  next  meeting  of  the 
legislature.  The  appointee  to  fill  such  va- 
cancy shall  execute  the  same  bond  and  take 
the  same  oath  as  herein  described,  and  shall 
have  the  same  powers  and  duties  as  a  state 
examiner  appointed  by  the  governor  by  and 
with  the  advice  and  consent  of  the  senate." 
Much  space  in  the  brief  of  counsel  for  the 
relator  is  devoted  to  the  discussion  of  the  rule 
of  the  common  law  as  to  the  right  of  an  in- 
cumbent of  an  office  to  hold  over  beyond  his 
term,  and  until  the  qualification  of  his  suc- 
cessor. It  attacks  the  position,  evidently 
taken  in  Throop  on  Public  Officers  (at  section 
325),  that  the  common-law  rule,  or  the  rule 
in  the  absence  of  any  constitutional  or  stat- 
utory provision,  according  to  the  weight  of 
American  cases,  is  that  public  officers  hold 
over  until  the  choice  and  qualification  of 
their  successors.  The  authorities  cited  in 
support  of  the  proposition  are  discussed  at 
length,  particularly  the  position  taken  in 
People  V.  Oult(m,  28  Gal.  44,  which  is  con- 
demned in  the  brief  of  counsel  for  relator  as 
against  the  current  of  authority.  At  page 
562,  19  Am.  &  £ng.  Encyclop.  Law,  the 
matter  Is  treated  of  in  the  following  lan- 
guage :  •*  Although  there  is  authority  for  the 
f proposition  that  an  officer's  functions  cease 
mmediately  upon  the  expiration  of  his  term 
of  office,  the  doctrine  supported  by  the  pre- 
ponderance of  opinion  is  that,  in  the  absence 
of  any  express  or  implied  prohibition  an  ^ 
officer  holds  over  after  the  expiration  of  his 
term,  until  a  successor  is  duly  chosen  and 
qualified.  To  this  general  rule  some  of  the 
authorities  make  an  exception  in  the  case  of 
iudicial  officers,  and  possibly,  also,  of  mem- 
bers of  the  legislature,  and  the  executive.  In 
most  of  the  states,  all  doubt  is  removed  by 
constitutional  or  statutory  provisions  that 
when  an  officer  is  elected  or  appointed  for  a 
fixed  term  the  office  shall  not,  on  the  expira- 
tion of  the  term,  become  vacant,  but  the  in- 
cumbent shall  continue  to  hold  until  his  suc- 
cessor is  elected  and  Qualified.  In  these  juris- 
dictions, consequently,  the  governor  cannot, 
on  the  expiration  of  a  term  of  office,  appoint  a 
new  officer,  but  the  former  incumbent  is  en- 
titled to  hold  over  until  a  duly  qualified 
successor  presents  himself."  The  Supreme 
Court  of  the  United  States  seems  to  be  of  a 
contrary  opinion,  as  it  says  in  the  case  of 
Badffer  v.  United  States,  93  U.  8.  601,  28  L. 
ed.  992 :  ''By  the  common  law,  as  well  as  by 
the  statutes  of  the  United  States  and  the  laws 
of  most  of  the  states,  when  the  term  of  office  to 
which  one  is  elected  or  appointed  expires  his 
power  to  perform  its  duties  cease. "  It  was 
held  in  that  case  that  the  constitution  and 
laws  of  Illinois  prescribed  a  different  rule, 
or,  as  is  said  in  the  opinion,  ''The  system  of 
the  state  of  Illinois  seems  to  be  organized 
upon  a  different  principle ;"  and  the  court  ac- 
cordingly^ held  that  a  certain  township  officer 
in  Illinois  continued  in  office,  and  was  not  re« 
lieved  from  his  duties  and  responsibilities  a^ 
a  member  of  the  board  of  auditors  of  the  town- 
ship by  his  resignation,  which  had  been  tend- 
ered to  and  accepted  by  the  proper  authority, 
until  his  successor  was  chosen  and  qualified. 
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Counsel  for  relator  sums  up  his  position  in 
the  case  in  his  brief  as  follows:  ** There  is 
nothing  in  the  Wyoming  constitution  or  stat- 
utes authorizing  Henderson  [the  respondent] 
to  hold  over  after  the  expiration  of  his  term, 
and  until  his  successor  is  nominated  by  the 

governor  and  confirmed  by  the  senate.     On 
le  authorities,  there  is  no  common-law  rule 
authorizing  him  to  do  so.  ** 

It  is  unnecessary  to  ascertain  or  apply  the 
common-law  rule  in  the  case  at  bar,  as  our 
constitution  regulates  the  matter  generally  in 
a  sweeping  provision  embodied  fn  article  6, 
wliich  counsel  for  relator  seems  to  overlook. 
Section  16  of  the  article  reads  as  follows: 
**  Every  person  holding  any  civil  office  under 
the  state,  or  any  municipality  therein  shall, 
unless  removed  according  to  law.  exercise  the 
duties  of  such  office  until  his  successor  is 
qualified,  but  this  shall  not  apply  to  members 
of  the  legislature,  nor  to  members  of  any 
board  of  (or)  assembly,  two  or  more  of  whom 
are  elected  at  the  same  time.  The  legislature 
may  by  law  provide  for  suspending  any  offi- 
cer in  his  functions,  pending  impeachment  or 
prosecution  for  misconduct  in  office."  This 
provision  of  the  fundamental  law  is  appli- 
cable to  appointive  as  well  as  elective  officers. 
It  applies  to  the  respondent,  Henderson,  as 
he  undoubtedly  held  a  ** civil  office  under  the 
state, "  and  was  not  one  of  the  excepted  offi- 
cers mentioned, — a  member  of  the  legislature 
or  a  member  of  any  board  or  assembly,  —un- 
less some  other  provision  of  equal  dignity 
can  be  found,  that  will  modify  the  section 
quoted,  or  make  it  inapplicable  to  him. 

It  may  be  contended  that  upon  the  expira- 
tion of  his  term  to  fill  the  vacancy  resulting 
from  the  resignation  of  Foster,  his  prede- 
cessor in  the  office, — that  is,  upon  the  meet- 
ing of  the  legislature  which  occurred  some 
twenty  days  after  his  appointment, — right  to 
hold  the  office  or  fill  the  vacancy  expired  by 
limitation  of  the  statute,  and  then  the  gov- 
ernor had  the  rij^ht  to  appoint  for  the  remain- 
der of  the  unexpired  term  of  Foster,  the  orig- 
inal incumbent,  under  the  provision  of  sec- 
tion 7  of  article  4  of  the  State  Constitution  : 
''When  any  office  from  any  cause  becomes 
vacant,  and  no  mode  is  provided  by  the  con* 
stitution  or  law  for  filling  such  vacancy,  the 

governor  shall  have  power  to  fill  the  vacancy 
y  appointment.  **  The  statute  creating  the 
office  of  state  examiner,  supra,  makes  no  ex- 
press provision  as  to  how  the  vacancy,  if  it 
can  be  termed  a  vacancy,  shall  be  filled  after 
the  legislature  meets,  either  by  the  governor 
or  by  the  governor  and  the  senate  acting  con- 
currently by  appointment  and  confirmation. 
It  is  also  silent  as  to  the  term  of  the  successor 
of  the  appointee  of  the  governor  to  fill  the 
vacancy  in  the  recess  of  the  legislature.  Is 
this  one  of  the  cases  where  the  governor  may 
appoint  to  fill  a  vacancy  in  the  office?  Did 
the  temporary  and  provisional  appointment 
of  Henderson,  the  respondent,  continue  only 
until  the  legislature  met?  And  did  his  right 
to  the  office  terminate  then,  or  was  he  con- 
tinued in  office  by  virtue  of  the  constitutional 
provision  providing  that  any  person  holding 
a  civil  office  under  the  state,  not  being  a 
member  of  the  legislature  or  a  member  of  a 
board  or  assembly,  two  or  more  of  whom  are 
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elected  at  the  same  time,  shall  exercise  the 
duties  of  such  office  until  his  successor  haa 
qualified?  If  the  office  of  state  examiner 
became  vacant  upon  the  expiration  of  the 
limited  period  or  term  of  Henderson,  the  ap- 
pointee to  fill  the  vacancy  temporarily,  then 
he  had  no  right  to  exercise  the' duties  of  the 
office,  and.  In  the  absence  of  any  constitu- 
tional or  statutory  provision  for  filling  the 
vacancy  thus  occurring,  the  governor  could 
appoint  under  the  authority  conferred  upon 
him  by  section  7  of  article  4'  of  the 'Constitu- 
tion. '  The  legislature  has  the  right  to  de- 
termine what  shall  constitute  a  var4incy, 
whether  the  office  be  filled  by  an  incumbent 
or  not.  This  Is  frequently  done  by  statutes 
providing  for  special  elections  where  an  offi- 
cer elect  dies  or  refuses  to  qualify  or  resigna 
before  the  commencement  of  his  official  term, 
and  some  statutes  may  be  found  empowering 
some  officer  or  board  to  fill  the  vacancy  thus 
created  by  law.  Johnson  v.  Mann,  77  Va. 
265.  Without  some  statutory  regulation  of 
the  matter  a  vacancy  can  only  exist  in  an 
office  where  there  is  no  lawful  incumbent 
occupying  it.  An  office  cannot  be  said  to  be 
vacant  while  any  person  is  authorized  to  act 
in  it,  and  does  so  act.  People  v.  Van  Eornt, 
18  Wend.  518 ;  TappanY,  Gray,  0  Paige,  507, 
4  L.  ed.  794. 

In  the  recent  case  of  State  ▼.  Murphy,  ^ 
Fla.  138,  it  was  held  that  where  county  com- 
missioners are  appointed  by  the  governor  by 
and  with  the  advice  and  consent  of  the  sen- 
ate, and  their  term  of  office  fixed  at  two  years, 
and  the  governor  recommended  to  the  senate 
certain  persons  as  county  commissioners,  but 
the  senate  adjourned  sine  die  without  takine 
action  on  these  nominations,  the  governor  had 
the  power  to  fill  the  offices  by  appointment, 
as  vacancies  existed  then,  notwithstanding 
a  constitutional  provision  similar  to  ours, 
which  was  considered  only  to  prevent  an 
hiatus  in  the  office  until  the  appointing  power 
acted.  The  opinion  seems  to  be  based  upon 
certain  constitutional  and  statutory  provis- 
ions, modifying  or  neutralizing  a  general 
provision  of  the  constitution  of  Florida  that 
^  all  state,  county  and  municipal  officers  shall 
continue  in  office  after  the  expiration  of  their 
official  terms  until  their  successors  are  duly 
qualified."  This  decision  is  certainly  the 
most  favorable  one  that  can  be  cited  on  behalf 
of  the  relator,  but  we  are  not  satisfied  with 
the  reasoning  of  the  majority  opinion.  Upon 
principle  and  reasoning,  the  dissenting  opin- 
ion of  Mr,  Justice  Mabry  seems  to  be  the  bet- 
ter view,  and  the  one  in  consonance  with  the 
greater  number  of  authorities.  Under  our 
constitution,  the  governor  is  not  clothed  with 
an  absolute  power  of  appointment  of  state 
officers.  Nearly  all  of  such  officers  are  to 
be  elected  by  the  people,  but  some  of  them 
the  constitution  expressly  requires  to  be  ap- 
pointed by  the  governor  with  the  consent  of 
the  senate,  such  as  geologist,  engineer,  trus- 
tees of  the  university,  and  the  state  examiner. 
The  legislature  may  provide  for  such  other 
state  oificers  not  enumerated  in  the  constitu- 
tion as  are  deemed  necessary  (art.  4,  §  11), 
and  it  seems  that  in  the  creation  of  such  offi- 
cers the  governor  may  be  vested  by  law  with 
the  sole  power  of  appointing  them,  dispena- 
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log  with  the  consent  of  the  senate.  Such, 
however,  has  not  been  the  habit  of  the  state  or 
territorial  legislatures  in  creating  new  offi- 
cers, as  such  officials  are  generally  required 
bj  the  statutes  to  be  appointed  bj  the  gov- 
ernor by  and  with  the  advice  and  consent  of 
the  senate,  except  only  in  cases  of  vacancies. 
The  power  lodged  with  the  governor  to  fill 
vacancies  in  an^  office  is  restricted  to  cases 
where  the  constitution  and  statutes  are  si- 
lent as  to  the  mode  of  filling  them,  and  is 
not  a  plenary  power.  The  executive  is  not 
vested  with  the  sole  appointing  power,  ex 
cept  as  to  a  few  offices,  and  certainly  he  does 
not  have  any  inherent  power  of  appointment, 
as  such  power,  in  the  states  of' the  Union, 
is  not  essentially  executive.  The  sovereign 
power  is  in  the  people,  and  not  in  their 
rulers.  The  power  of  the  executive  and  ju- 
dicial departments  is  a  grant,  not  a  limita- 
tion, while  the  powers  of  the  legislative  de- 
partment are  absolute,  except  as  restricted 
and  limited  by  the  Constitution  which  the 

e)ople  have  adopted.  J^te  y.  Boucher  (N. 
ak.)  21  L.  R.  A.  589.  This  is  elementary, 
and  too  familiar  to  need  elaboration,  that, 
while  the  judiciary  and  the  executive  have 
only  enumerated  powers,  the  sway  of  the 
legislative  department  is  supreme,  except  as 
controlled  by  the  limitations  imposed  by  the 
organic  law.  The  power  of  the  governor  to 
appoint  to  office  must  spring  from  some  con- 
stitutional grant,  or  some  legislative  grant 
not  forbidden  by  the  constitution,  and  the 
power  bestowed  by  the  constitution  upon  the 
executive  to  fill  vacancies  in  public  offices 
is  one  only  to  be  exercised  where  there  is  no 
constitutional  or  statutory  provision  for  fill- 
ing the  vacancy.  Although  tlie  act  before 
us  is  silent  as  to  filling  the  office  after  the 
expiration  of  the  time  allotted  to  the  ap- 
pointee to  fill  a  vacancy  in  the  office  of  state 
examiner,  the  constitution  is  not.  He  holds 
a  civil  office  under  the  state,  and  continues 
to  exercise  its  duties  until  bis  successor  is 
qualified.  This  successor  must  be  one  ap- 
pointed by  warrant  or  authority  of  law,  and 
not  in  the  absence  of  it.  There  would  be  no 
sense  in  the  position  that  a  vacancy  could  be 
created  by  an  attempt  to  fill  a  vacancy,  nor  in 
the  view' that  one  appointee  to  fill  a  vacancy 
could  be  succeeded  by  another  to  fill  the  same 
vacancy,  where  the  provisional  appointment 
is  made  from  the  same  source.  The  vacancy 
is  already  filled  by  the  governor's  appoint- 
ment and  there  is  no  reason  why  the  appointee 
should  be  displaced  by  one  appointed  by  a 
succeeding  governor.  Such  a  succession  in 
office  is  not  contemplated  by  the  constitution 
or  by  the  statute.  In  the  statute  under  con- 
sideration, it  is  plainly  to  be  seen  that  the 
object  in  limiting  the  power  of  appointment 
to  fill  a  vacancy  in  the  office  until  the  next 
meeting  of  the  legislature  was  not  intended 
to  confer  the  power  to  fill  it  beyond  that  time 
upon  the  executive,  but  it  was  evidently  in- 
tended that  the  successor  to  the  provisional 
appointment  should  be  selected  by  the  orig- 
inal source  of  appointing  power,  the  governor 
and  the  senate  acting  concurrently  and  in 
harmony  with  each  other.  Construing  the  act 
reasonably,  the  purpose  in  limiting  the  ten- 
ure of  office  of  the  appointee  to  fill  the  vacancy 
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until  the  assembling  of  the  legislature  was  to 
have  the  office,  not  the  vacancy,  filled  by  the 
governor  and  the  senate.  There  is  no  provis- 
ion for  filling  the  office  for  the  unexpired  term 
of  the  original  and  regularly  appointed  in- 
cumbent, and  in  the  absence  of  such  a  pro- 
vision the  new  appointment  bv  the  governor, 
with  the  assent  of  the  senate,  it  seems,  would 
hold  his  office  for  the  full  term,  and  not  for 
the  unexpired  term.  Throop,  Pub.  Off. 
g^  820,  821,  and  cases  there  cited. 

The  appointment  of  the  relator  by  the 
governor,  as  disclosed  by  his  commission,  waa 
**  for  the  unexpired  term  of  Harry  B.  Hender- 
son, whose  said  office  became  vacant  on  the 
10th  day  of  January,  1898."  This  recital  in 
the  commission  is  of  no  weight  in  determin- 
ing the  question  before  us,  but  it  illustrates 
the  difficulties  in  the  way  of  determining  a 
vacanc/in  an  office  filled  by  an  incumbent. 
If  the  office  became  vacant  on  the  10th  day  of 
January,  1898,  the  first  day  of  the  session  of 
the  second  state  legislature,  and  the  first  day 
of  the  next  meeting  of  the  legislature  ensuing 
after  the  appointment  of  Henderson  by  Acting 
Governor  Barber,  the  vacancy  occurred  for  no 
other  reason  than  the  expiration  of  Hender- 
son's term,  and  if  his  term  expired  on  tJlat 
day  there  was  no  portion  of  his  unexpired 
term  to  fill.  There  is  no  provision  of  our 
constitution  and  no  provision  of  statute  de- 
claring when  a  vacancy  occurs  in  any  office, 
except  in  the  general  election  law  of  the 
state,  chap.  80,  Sess.  Laws  1890,  which  de- 
clares at  section  45,  when  elective  offices  be- 
come vacant,  **on  the  happening  of  either  of 
the  following  events  to  the  incumbent  before 
the  end  of  his  term  of  office,  namely :  his 
death,  his  resignation,  his  becoming  insane 
or  nor*  compos  mentis^  his  ceasing  to  be  an 
inhabitant  of  the  territory  [state],  or,  if  the 
ofl^e  is  local,  his  ceasing  to  be  an  inhabitant 
of  the  district,  town,  ward  or  precinct  for 
which  he  was  elected ;  his  conviction  of  an 
infamous  crime  or  of  any  offense  involving 
a  violation  of  official  oath,  his  removal  from 
office,  his  refusal  or  neglect  to  take  his  oath 
of  office,  or  to  give  or  renew  his  official  bond, 
or  to  deposit  or  file  such  oath  or  bond  within 
the  time  prescribed  by  law,  and  the  decision 
of  a  competent  tribunal  declaring  his  election 
void."  These  provisions  are  confined  to  va- 
cancies in  elective  offices,  but  even  if  we 
could  enlarge  their  scope,  and  include  ap- 
pointive ofilces,  which  is  doubtful,  there  is 
nothing  in  them  which  would  aid  the  relator 
here.  It  seems  that  no  provision  is  made  for 
special  elections  to  fill  vacancies  in  elective 
offices,  except  where  there  has  been  no  choice 
at  a  general  election  of  any  officer,  not  a  pre- 
cinct officer,  or  when  the  rights  of  a  person 
elected  to  the  office  of  member  of  the  council 
(senate)  or  member  of  the  house  of  repre- 
sentatives shall  cease,  by  death  or  otherwise, 
before  the  commencement  of  or  during  the 
term  for  which  he  shall  have  been  elected. 
Sess.  Laws  1890,  chap.  80,  §  8.  As  to  va- 
cancies occurring  in  other  elective  offices,  by 
statute,  the  board  of  county  commissioners 
have  power  to  appoint,  as  to  county  and  pre- 
cinct offices,  and  the  governor,  as  to  state 
offices,  either  by  force  of  some  statute,  or 
under  the  provisions  of  section  7  of  article  4 


Digitized  by  V^OOQ  IC 


756 


WvOlimO  SUFRBMB  COURT. 


Jak.. 


of  the  CoDBtitution.  Our  statutes  are  not  onl  j 
barren  of  any  provision  determining  tliat  a 
vacancy  sliall  exist  in  a  public  office  when 
the  term  of  office  ends,  but  we  have  an  ex- 
press constitutional  provision,  applying  to 
all  civil  offices  under  the  state,  and  of  any 
municipality  therein,  except  members  of  the 
legislature  and  certain  boards  or  assemblies, 
continuing  the  incumbent  of  an  office  in  the 
discharge  of  his  duties  until  the  qualification 
of  his  successor,  and  this  provision  must  con- 
trol any  statutory  provision.  The  official 
may  not  evade  the  responsibilities  thrust 
upon  him  by  this  constitutional  provision, 
even  h^  resignation.  His  successor  must  pre- 
sent himself,  duly  Qualified,  before  the  in- 
cumbent can  release  himself  from  the  inexo- 
rable requirements  of  the  constitution  that  he 
has  sworn  to  support.  Such  cases  may  indeed 
be  rare,  but  thej  may  occur.  The  mandate 
of  the  constitution  precludes  an  interregnum 
in  the  office,  and  waa  doubtless  intended  to 
prevent  inconvenience  in  the  public  service, 
by  keeping  filled  all  the  public  offices  for  the 
dispatch  of  the  public  business.  The  suc- 
cessor who  is  competent  to  relieve  the  in- 
cumbent must  have  the  right  to  the  office,  and 
be  the  proper  and  legal  successor  of  the  in- 
cumbent. He  must  be  elected  or  appointed 
at  the  proper  time  by  the  proper  authority, 
either  by  the  people  themselves,  or  by  some 
one  or  more  oi  ^their  duly  appointed  and  ac- 
credited agents ;  otherwise,  he  cannot  oust  the 
incumbent.  Under  the  Utah  statutes,  where 
an  election  was  not  held  at  the  time  prescribed 
by  law  for  county  collector,  an  election  at 
another  time  was  held  invalid,  and  the  in- 
cumbent was  held  entitled  to  hold  over  until 
the  election  or  appointment  and  qualification 
of  his  successor ;  and  Paine  on  Elections  (sec. 
227)  was  quoted  with  approval  in  the  opin- 
ion :  **•  That  if  there  was  a  vacancy,  in  any 
just  sense,  after  the  expiration  of  the  term, 
and  before  the  election  and  qualification  of  a 
successor,  the  statute  itself  fills  the  vacancy, 
by  providing  that  the  incumbent  shall  hold 
until  the  election  and  qualification  of  a  suc- 
cessor, and  that  a  failure  to  elect  a  successor 
to  an  office  at  the  expiration  of  its  term  does 
not  create  a  vacancy  to  be  filled  by  appoint- 
ment. .  .  .  The  incumbent  holds  over  for 
an  indefinite  period,  if  no  successor  is  elected 
and  qualified."  PeopU  v.  Hardy,  8  Utah,  68. 
In  People  v.  Lord^  0  Mich.  227,  the  incumbent 
of  the  office  of  probate  judge  died  after  his 
re-election,  and  before  his  qualification.  Un- 
der the  provisions  of  the  constitution  of  Mich- 
igan, the  governor  is  to  appoint  a  person  to 
fill  the  vacancy  in  that  office  to  continue  until 
a  successor  is  elected  and  qualified,  who  is 
to  hold  his  office  for  the  unexpired  term.  The 
governor  appointed  one  to  All  the  vacancy  for 
the  old  term,  and  at  the  expiration  of  such 
term  appointed  another  to  fill  the  vacancy  for 
the  new  term.  The  court  held  the  first  ap- 
pointment valid,  and  that  it  continued  until 
the  vacancy  was  filled  by  a  special  election 
called  pursuant  to  law,  and  that  the  second 
appointment  for  the  vacancy  occurring  in  the 
new  term  was  invalid,  as  prohibited  by  the 
constitution,  the  first  appointee  evidently 
holding  until  a  successor  was  elected  and 
qualified.  The  rule  in  this  case  was  followed 
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in  a  later  Michigan  case  {Lawremos  t.  Hardey^ 
84  Mich.  899),  where  a  county  auditor  elect 
died  before  he  had  qualified  and  entered  upon 
the  duties  of  his  office,  and  the  governor  ap- 
pointed  one  to  fill  the  vacancy.  It  was  held, 
as  to  this  office,  that  the  governor  had  no 
power  to  appoint,  and  that  the  incumbent 
held  over  until  his  successor  was  elected  at 
a  special  election  provided  by  law.  In  In- 
diana,  one  elected  a  township  trustee  at  the 
regular  election  for  township  officers  died  be- 
fore the  vote  was  announced.  An  attempt  waa 
made  to  elect  his  successor  at  a  succeeding 

feneral  election,  without  authority  of  law  to 
0  so,  and  also  to  appoint  a  successor  by  the 
county  board.  The  election  and  appointment 
were  held  void,  as  there  was  no  authority  of 
law  for  either,  and  the  incumbent  of  the  office 
was  continued  in  office ;  there  being  no  va- 
cancy until  the  qualification  of  a  successor 
elected  by  the  same  electoral  body  or  constit- 
uency which  elected  the  incumbent,  at  a  time 
authorized  by  law.  KimberUn  v.  SUUe,  180 
Ind.  120,  14  li.  R.  A.  868.  In  State  v.  Bar- 
rison,  118  Ind.  434,  a  president  of  the  several 
boards  of  trustees  of  the  benevolent  institu- 
tions of  the  state  was  elected  by  the  legisla- 
ture for  a  term  of  four  years.  The  act  pro- 
vided that,  if  a  vacancy  should  occur  in  the 
office  when  the  legislature  was  not  in  session, 
the  governor  should  appoint.,  the  appoint- 
ment to  hold  good  until  the  next  session. 
The  term  of  the  officer  first  elected  expired 
during  the  session  of  a  legislature  held  four 
years  after  his  election,  but  that  body  ad- 
journed without  electing  a  successor  to  the 
incumbent.  The  governor,  being  of  the  opin- 
ion that  the  failure  of  the  legislature  to  elect 
a  successor  **  produced  a  vacancy"  in  the  of- 
fice, appointed  another  to  fill  the  office.  In 
a  contest  for  the  position  by  the  incumbent 
and  the  governor's  appointee,  the  court  held 
that  the  incumbent  held  over,  under  the  pro- 
visions of  the  Indiana  constitution,  and  that 
there  was  no  vacancy,  as  the  incumbent  held 
his  office  by  virtue  of  the  constitutional  pro- 
vision continuing  him  in  office  until  his 
successor  should  be  elected  and  qualified.  In 
this  case  it  was  held  that  the  constitutional 

Erovision  applied  as  well  to  officers  elected 
y  the  legislature  as  to  those  chosen  by  the 
people.  It  was  further  said  in  the  opinion 
that  "the  word  'vacancy,*  as  applied  to  an 
office  has  no  technical  meaning.  'An  office  is 
not  vacant  so  lonff  as  it  is  supplied  in  the 
manner  provided  by  the  constitution  or  law 
with  an  incumbent  who  is  legally  qualified 
to  exercise  the  powers  and  perform  the  duties 
which  pertain  to  it:  and,' conversely,  it  is 
vacant,  in  the  eye  of  the  law,  whenever  it 
is  unoccupied  by  a  legally  qualified  incum- 
bent, who  has  a  lawful  right  to  continue 
therein  until  the  happening  of  some  future 
event."  The  cases  cited  are:  Stocking  v. 
State,  7  Ind.  826 ;  CoUins  v.  StaU,  8  Ind.  344 ; 
Akeri  v.  State,  Id.  484 ;  StaU  v.  Bemenderfer, 
96  Ind.  874 ;  Gasman  y.  State,  106  Ind.  203 ; 
BuOer  y.  State,  20  Ind.  169 ;  Aopte  v.  TiUon, 
87  Cal.  614 ;  Com.  v.  Hanley,  9  Pa.  518 ;  John- 
Stan  y.  Wilson,  2  N.  H.  202,  9  Am.  Dea  50. 
The  court  further  says:  "Of  oourM,  it  ia 
not  to  be  understood  that  an  office  cannot 
become  yacant,  as  respects  the  appointing 
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power,  80  long  as  it  remains  in  the  actual 
physical  occupancy  of  some  one  who  asserts 
a  Claim  thereto.  An  office  is  legally  vacant 
unless  the  occupant  has  an  unexpired  right 
or  title,  founded  in  the  constitution  or  law, 
precisely  as  a  house  is  vacant  of  a  lawful 
tenant  in  case  the  lessee,  without  any  pro- 
vision authorizing  him  to  hold  over,  refuses 
to  suiTender  at  the  expiration  of  his  term." 

The  California  cases  are  much  in  point. 
Although  the  earlier  decisions  held  to  the 
contrary,  the  law  of  that  state  is  now  settled, 
by  repeated  decisions,  that  the  incumbent 
holds  over  until  his  successor  is  appointed 
and  qualified  in  the  mode  provided  by  law, 
and  that  the  expiration  of  his  term  does  not 
in  itself  create  a  vacancy.  People  v.  Tf/rrelly 
87  Cal.  475,  approving  People  v.  Tiltan, 
37  Cal.  614 ;  People  v.  Bimll,  49  Cal.  407. 
Some  of  the  cases  in  that  state  are  based 
upon  a  provision  of  the  Political  Code  which 
declares  that  "every  officer  must  continue  to 
discharge  the  duties  of  his  office,  although 
his  term  has  expired,  until  his  successor  has 
qualified." 

In  the  case  of  People  ▼.  BUsdl,  supra,  the 
court  held  that  an  incumbent  of  the  office 
held  until  his  successor  in  the  office,  inspector 
of  gas  meters,  was  appointed  by  the  governor 
ana  confirmed  by  the  senate,  and  that  Park- 
inson, appointed  by  the  governor  alone, 
without  the  assent  of  the  senate,  was  not  his 
successor.  Wallace,  Gh.  J,,  says  in  his  opin- 
ion: "So  long  as  Bissell,  therefore,  contin- 
ues to  discharge  the  duties  of  his  office  pur- 
suant to  the  requirements  of  section  879  of 
the  Code,  even  though  his  term  of  office  has 
expired,  there  is  no  vacancy  in  the  office,  in 
the  absolute  sense,  nor  in  any  sense  which 
would  authorize  the  governor  to  fill  it  with- 
out consent  of  the  senate  first  had.  Such  a 
vacancy  would  only  be  caused  by  the  resig- 
nation or  death  of  the  incumbent,  or  some 
other  event  by  which  the  duties  of  the  office 
were  no  longer  discharged  at  all,  in  which 
case,  and  in  order  to  prevent  a  failure  of 
public  service,  the  governor  might  appoint 
during  a  recess  of  the  senate."  Rhodes,  «/*., 
concurring,  said  that  by  virtue  of  the  section 
of  the  Code  the  incumbent  would  continue  to 
discharge  the  duties  of  his  office  until  his 
successor  was  Qualified,  and  that  "it  results 
from  this  that  there  was  no  vacancy  in  the 
office,  which  the  governor  was  authorized  to 
fill  by  appointment."  In  the  case  of  People 
v.  TUton,  37  Cal.  at  page  624,  the  court 
.says,  after  reviewing  at  length  the  California 
cases:  "The  law,  therefore  provides  in  ex- 
press terms  for  filling  the  office  by  the  old 
incumbent  from  the  date  of  the  expiration  of 
the  term  until  a  successor  is  elected  and 
qualified  in  the  mode  provided  by  law." 
And  again :  "  But  till  a  successor  Is  elected 
the  office  is  temporarily  filled  by  the  party 
designated  by  tEe  law,  and  there  is  no  va- 
cancy, within  the  meaning  of  the  constitu- 
tion, and  no  occasion  for  calling  into  exer- 
cise the  extraordinary  power  of  the  governor, 
which  was  only  given  by  the  constitution  in 
order  that  the  public  interest  might  not  suffer 
for  want  of  a  party  authorized  to  discharge 
t^e  duties  pertaining  to  a  public  office.  If  a 
vacancy  occurs,  then,  by  the  lapse  of  the  term, 
22  L,  R.  A. 


the  law  provides  how  it  shall  be  filled  till  a 
successor  is  elected  and  qualified ;  and  that 
is  by  the  old  incumbent,  and  not  by  an  ap- 
pointment by  the  governor. "  Other  oases  lay 
down  the  same  doctrine.  They  have  gone 
over  the  same  ground,  and  it  is  not  necessary 
to  review  them.  Among  them  are  Smoot  v. 
Somermlle,  59  Md.  84 ;  State  v.  Bareehide,  83 
La.  Ann.  934 ;  Brady  v.  H&wey  50  Miss.  607 ; 
State  V.  Fagan,  42  Conn.  82 ;  SUUe  v.  DaHe, 
45  N.  J.  L.  890 ;  State  v.  Bryeon,  44  Ohio  St. 
457 ;  StaU  v.  H(me,  25  Ohio  St.  588,  18  Am. 
Rep.  821 ;  Borton  v.  Buek,  8  Kan.  807 ;  People 
V.  Osborne,  7  Colo.  605 ;  and  the  recent  and 
well-considered  case  of  State  ▼.  Boucher  (N. 
Dak.)  21  L.  R.  A.  589. 

The  case  of  State  v.  Lusk,  18  Mo.  888,  has 
been  much  cited,  even  since  it  was  overruled 
by  the  more  recent  cases  of  State  v.  Seay,  64 
Mo.  89,  27  Am.  Rep.  206,  and  State  v. 
Thomas,  102  Mo.  86.  In  State  v.  Seay  the 
statute  regulated  the  matter  of  the  vacancy 
by  providing  for  the  qualification  of  an  offi- 
cer elect  before  the  commencement  of  his 
term.  The  officer  elect  died  two  days  before 
his  term  began,  but  after  he  had  qualified, 
and  it  was  decided  that  this  created  a  vacancy 
which  the  governor  might  fill  by  appoint- 
ment. The  decision  was  based  upon  the 
peculiar  provision  of  the  Missouri  statute, 
and  upon  the  fact  that  upon  the  expiration  of 
tiie  incumbent's  term  his  successor  had  been 
elected  and  qualified.  In  Staie  v.  Thomas 
it  is  said,  in  the  course  of  the  opinion: 
"  The  fact  that  the  incumbent  remains  clothed 
with  official  authority,  in  furtherance  of  a 
wise  provision  of  public  policy  and  of  public 
law,  cannot  enlarge  the  boundaries  of  his 
official  term,  or  arrest  the  operation  of  the 
power  of  appointment  or  of  election.  Of 
course,  these  remarks  are  subject  to  the  con- 
ditions that  the  law  has  provided  for  filling 
the  office  in  one  of  the  modes  mentioned,  and 
that,  therefore,  the  election  or  appointment 
cannot  be  classed  as  voluntary." 

A  careful  reading  of  the  numerous  decisions 
of  the  American  courts  on  the  question  is 
convincing  that  the  doctrine  is  too  well  in- 
trenched to  be  dislodged  at  this  time,  that 
where  a  constitutional  or  statutory  provision 
exists,  permitting  or  commanding  an  incum- 
bent of  an  office  to  continue  in  the  discharge 
of  his  duties  until  his  successor  is  qualified, 
it  must  be  construed  as  controlling  and  the 
expiration  of  the  official  term  cannot  be 
deemed  a  vacancy,  unless  there  is  some  legal 
successor  appointed  or  elected  by  some  com- 
petent authority  to  take  the  place  of  the  in- 
cumbent. His  holding  over  may  be  a  mere 
prolongation  of  the  term  {Carr  v.  Wilson,  32 
W.  Va.  419,  8  L.  R.  A.  64),  or  be  considered 
a  contingent  extent! on  {People  v.  Wldtmany 
10  Cal.  88),  or  as  adding  an  additional,  con- 
tingent, and  defeasible  term  to  the  original 
fixed  term  {StaU  v.  Harristm,  113  Ind.  441). 
It  excludes  the  possibility  of  a  vacancy,  and 
consequently  the  power  of  appointment,  ex- 
cept in  case  of  death,  resignation,  ineligi- 
bility, or  the  like.  Oosman  v.  State,  106  Ind. 
203,  and  cases  cited. 

I     Frequent  reference  is  had  to  the  case  of 
I  Jo?inston  V.  Wilson,  2  N.  H.  202,  9  Am.  Dec. 
150,  by  courts  entertaining  opposite  views. 
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Tlic  usual  quotation  from  the  opinion  is  the 
following  language:  "It  must  be  obvious, 
also,  that,  when  once  accepted,  no  vacancy 
can  be  said  to  exist  in  the  office  till  the  term 
of  service  expire,  or  till  the  death,  removal, 
or  resignation  of  the  person  appointed."  No 
one  can  seriously  question  the  correctness  of 
this  statement,  but  it  seems  it  has  been 
warped,  in  many  instances,  from  its  true 
meaning.  Of  course,  no  vacancv  can  occur  in 
an  office  filled  by  an  incumbent  ^  till  the  term 
of  service  expire,  ^  but  the  question  that  has 
been  a  prolific  source  of  inquiry  Is  whether 
or  not  a  vacancy  exists  after  the  term  of  serv- 
ice expires.  It  may  not  be  amiss  to  see  what 
the  decision  was  in  this  leading  case :  John- 
ston was  appointed  collector  at  the  annual 
March  meeting  of  the  town  of  Hillsborough 
and  signified  his  acceptance  of  the  office,  but 
did  not  take  the  oath  of  office.  Nothing  fur- 
ther was  done  uoon  the  subject  until  the  en- 
suing moDth  of  May,  when  the  tax  list  of  the 
town  was  presented  to  Johnston  for  collec- 
tion. He  declined  receiving  it  unless  the 
selectmen  would  furnish  him  an  indemnity 
bond  for  the  nonresident  taxes,  it  then  being 
so  late  as  to  endanger  the  legal  recovery  of 
them.  This  indemnity  was  refused,  and  the 
selectmen,  under  the  impression  that  the  con- 
duct of  Johnston  amounted  either  to  a  resig- 
nation or  nonacceptance  of  the  office,  pro- 
ceeded to  appoint  another  collector,  who  was 
Wilson,  one  of  their  own  number.  The  oath 
was  administered  to  him,  and  he  commenced 
the  collection  of  taxes.  As  some  doubts  arose 
concerning  the  legality  of  Wilson's  appoint- 
ment, the  town,  at  a  meeting  in  November 
of  the  same  year,  called  for  other  purposes 

I  massed  a  vote  to  ratify  the  doings  of  the  se- 
ectmen  in  respect  to  Wilson's  appointment. 
No  new  warrant  was  given  to  him,  and  no 
new  oath  was  administered.  He  seized  and 
sold  thereafter  certain  property  of  Johnston 
as  a  distress  for  the  navmcnt  of  his  taxes  for 
the  year.  The  court  lie  Id  that  under  the  stat- 
ute the  selectmen  could  only  fill  a  vacancy 
where  the  town  had  neglected  or  refused  to 
choose  a  collector,  and  Isuch  collector  could 
only  collect  the  county  and  state  taxes,  not 
the  town  taxes.  The  town  had  not  neglected 
to  fill  the  office.  It  was  also  held  that  the 
appointment  of  the  selectmen,  as  it  was  void, 
could  not  be  ratified  by  the  town  at  the  No- 
vember meeting,  because  the  meeting  was 
called  for  a  different  purpose,  and  the  town 
was  not  legally  "warned,"  in  the  quaint  lan- 
guage of  the  law,  and,  further,  that  Wilson 
had  never  taken  the  oath  after  this  November 
meeting.  At  the  close  of  the  opinion,  how- 
ever, it  seems  to  be  clearly  intimated  that 
the  old  incumbent  of  Che  office  of  collector 
would  hold  over  as  Johnston  had  not  been 
sworn,  and  as  Wilson  had  not  been  legally 
appointed  and  sworn.  The  court  says :  **  It 
is  therefore  manifest  that  those  town  officers, 
once  chosen  and  sworn,  are  the  only  ones 
qualified  to  perform  official  duties  until  new 
ones  are  sworn,  as  well  as  'chosen  in  their 
room. '  The  town  is  thus  never  destitute  of 
officers  duly  qualified ;  and  it  cannot  be  rea- 
sonable or  necessary  that,  while  the  offices 
are  already  filled  by  persons  duly  qualified, 
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others,  not  duly  qualified,  should  be  enabled 
to  perform  the  duties  of  them." 

In  the  case  of  Ite  Joknaon  CoufUy  Comn. 
(Wyo.)  82  Pac.  Rep.  854,  this  court  held 
that  "an  old  office  is  vacated  by  death,  res- 
ignation, or  removal.  An  office  newly  cre- 
ated becomes  ipso  facto  vacant  in  its  creation." 
In  that  case  the  statute  creating  the  office  of 
judge  of  the  fourth  judicial  district  provided 
for  a  temporary  appointment  by  the  governor 
to  fill  the  office.  The  svUabus  to  Oie  case, 
which  was  not  prepared  by  the  court,  is  mis- 
leading. The  statute  conferred,  in  express 
terms,  the  authority  upon  the  governor  to  fill 
the  office  provisionally  by  appointment ;  and 
as  the  legislature  is  untrammeled  as  to  that 
office,  in  this  respect,  by  any  constitutional 
provision,  the  power  conferred  upon  the  gov- 
ernor was  by  the  act  itself,  which  was  held 
constitutional,  and  not  by  the  terms  of  the 
constitutional  provision  requiring  the  gov- 
ernor to  fill  a  vacancy  in  a  public  office  where 
no  mode  is  provided  by  tne  constitution  or 
the  law  for  filling  the  same.  The  vacancy 
in  an  office,  which  ma^  be  filled  by  the  gov- 
ernor, under  the  constitution,  arises  in  cases 
of  emergency,  where  there  is  no  person  in  an 
office,  of  lawful  capacity  to  act  therein,  —such 
an  occasion  as  resignation,  disqualification, 
death,  or  the  like,  and  where  there  is  no  pro- 
vision either  in  the  constitution  or  in  any 
statute  for  filling  the  same.  It  would  seem  to 
apply  where  there  was  no  officer  in  the  posi- 
tion, or,  it  may  be,  where  he  is  disqualified  to 
act,  and  does  not  act,  and  there  is  no  method 
pointed  out  by  law  to  fll  1  the  place.  It  has  no 
reference  to  the  case  of  an  incumbent  in  an  of- 
fice, whose  term,  however  limited,  has  ex- 
Eired,  and  who  is  awaiting  his  successor,  for 
is  right  to  the  office  has  not  terminated  and 
cannot  terminate  under  the  constitution  until 
his  successor  appears,  endowed  with  the  nec- 
essary Qualifications  that  shall  entitle  him 
to  it,  cnief  among  which  must  be  his  ap- 
pointment by  competent  authority  at  the 
proper  time.  Until  that  event  happens,  the 
office  is  filled  by  an  incumbent  who  exercises 
the  duties  of  the  office  under  constitutional 
authority,  and  there  is  no  vacancy. 

It  appears  that  the  senate  did  not  act  upon 
the  nomination  of  Stone  by  Gov.  Osborne, 
possibly  because  it  desired  to  have  Henderson 
continue  in  the  office.  This  is  shown  by  the 
action  of  the  senate  confirming  him.  This 
was  ineffectual,  as  the  appointment  of  Acting 
Governor  Barber  was  not  made  to  the  senate, 
but  until  the  legislature  met.  At  that  time, 
a  new  appointment  was  necessary  and  proper, 
as  is  conceded,  but  such  appointment  could 
then  have  been  made  only  by  Gov.  Osborne, 
by  and  with  the  advice  of  the  senate.  Our 
conclusions  are  that  the  respondent  is  law- 
fully and  constitutionally  authorized  to  dis- 
charge the  duties  of  the  office  of  the  state 
examiner,  and  that  there  has  been  no  vacancy 
in  the  office,  which  the  governor  could  fill  by 
his  appointment  without  the  consent  of  the 
senate. 

The  finding  andjtulgment  toiU  be  far  tht  de- 
fendant. 

Conawajand  Clark*  •/•/..  ooocur. 
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STATE  of  Wisconrin.  ex  rd.  WISCONSIN 
TELEPHONE  CO.,  Appi., 

JANESVILLB  STREET  R.  CO.,  Eapi. 


<- Wis.-. 


1*  An  eleetrie  railroad  company  ustnip 
stroDii^  enrrento  of  electrleitgr  on  wires 
which  are  not  insnlated,  which  dlreoUy 
oroes  telephone  wires  which  are  Insulated,  may 
be  compelled  to  place  guard  wires  where  they 
will  prevent  the  contact  of  the  telephone  and 
nil  way  wires  In  case  of  the  breaUnflr  of  poles  or 
the  falling  of  wtaes  on  acoonnt  of  storms  or  other- 
wise,—especially  where  there  is  an  ordinance  re- 
quiring such  guard  srlres,  whloh  the  telephone 
company  has  compiled  with. 

%.  An  ordinance  reqiilrlng  guard  wires 
flir  electric  ifii'ee  **  whenever  it  shall  be 
necessary  to  cross**  other  electric  wires  applies 
to  wires  already  erected,  since  it  provides  a  rem- 
edy for  an  existing  evlL 

3*  Haadanras  le  the  proper  remedy  to 
compel  an  electric  railway  company  to  place 
guard  wires  where  they  will  prevent  dangerous 
contact  of  its  uninsulated  wires  with  the  insulat- 
ed wires  of  a  telephone  company  as  required  by 
ordinance. 

aanuary80,18M.) 

APPEAL  by  relator  from  an  order  of  the 
Circuit  Court  for  Rock  County  denying  a 
writ  of  mandamus  to  compel  defendant  to 
place  guards  over  its  electric  wires.    Beveraed. 

The  facts  are  stated  in  the  opinion. 
^  Me9$ri,  Fethers,  JellMee  A  Fifleld,  with 
Mssars.  Miller,  Nojes  A  Miller^  for  ap- 
pellant: 

The  ordinance  passed  October  10, 1893,  to 
regulate  the  stringing  of  wires,  is  valid,  and  is 
a  reasonable  exercise  of  the  police  power  of  the 
city  of  Janesville. 

The  presumption  is  always  in  favor  of  the 
leasonaoleness  of  the  ordinance,  and  unless  it 
is  unreasonable  on  its  face,  or  is  proved  to  be 
fio  by  proper  evidence,  the  ordinance  will  be 
upheld. 

1  Beach,  Pub.  Corp.  512;  1  Dill.  Mun.  Corp. 
S§  819  et  9eq, ;  Com,  ▼.  Pdteh,  97  Mass.  221. 

It  seeks  only  to  compel  the  defendant  to  so 
use  and  maintain  its  property  as  not  to  inter- 
fere with  the  proper  enjoyment  by  others  of  the 
rights  which  they  and  the  public  generally 
have  in  the  streets  of  Janesville  and  in  the 
property  which  they  may  possess.  This  is 
clearly  an  exercise  ot  the  police  power. 

Cooley,  Const.  Lim.  572. 

The  reasonableness  of  regulations,  sucb  as 
those  contained  in  the  ordinances  in  question, 
has  been  established  by  numberless  precedents. 

Uiorpe  V.  Rutland  AB.R,  Co.  27  Vt.  140, 62 


Am.  Dec.  625;Tiedeman,Pol.  Powers,  pp.  597- 
599;  PeapU  v.  Squtre,  107  N.  Y.  593;  WetternV. 
Teleg.  Co,  v.  New  York,  8  L.  R.  A.  449.  88  Fed. 
Rep.  552;  American  Rapid  Teleg.  Go.  v.  Hesi,  18 
L.  R  A.  454, 125  N.  YT641;  Wieeonnn  Teleph. 
Co.  V.  Oikkoah,  82  WU.  82;  tiiate  v.  Madison 
Street  R  a>.  IL.  R  A.  771,  72  Wis.  612. 

The  municipality  may  add  to  or  alter  its  reg- 
ulations of  street  railways  in  the  exercise  of  its 
police  powers  at  any  time. 

StaU  V.  Hilbert,  72  Wis.  184;  Fitte  t.  Oream 
City  R.  Co.  59  Wis.  828;  Eeasbey,  Blectric 
Wires,  p.  88;  Van  Hook  v.  Selma,  70  Ala.  861 ,  45 
Am.  Rep.  85;  Mutual  U.  Teleg.  Co.y.  Chicago,  16 
Fed.  Rep.  809;  State  v.  East  Orange,  41  N.  J. 
L.  127;  Western  U.  Teleg.  Co.  v.  Philadel- 
phia (Pa.)  Jan.  28, 1888;  American  U.  Teleg. 
Co.  V.  Harrison,  81  N.  J.  Eq.  627;  Toledo,  W. 
A  W.  R.  Co.  V.  JaeksonviUe.il  111.  87,  16  Am. 
Rep.  611;  Sioux  City  Street  R.  Co.  v.  Sioux 
City,  188  U.  S.  98,  54  L.  ed.  898. 

The  petition  states  a  cause  of  action  in  the 
relator. 

Marbury  v.  Madison,  6  IT.  8.  1  Cranch,  187, 
2  L.  ed.  60:  People  v.  Chicago  eft  A.  R.  Co.  180 
III.  175;  Union  Pac.  R.  Co.  ▼.  Hall,  91  U.  8. 
848,  28  L.  ed.  428. 

Mandamus  is  the  proper  remedy. 

Marbury  v.  Madison,  supra;  Rex  v.  Barker, 
8  Burr.  1266;  8cott  &  Jarnagin.  Telegraphs, 
§  78;  High,  £xtr.  Legal  Rem.  §  820;  People  v. 
Boston  db  A.R.  G?.  70  N.  T.  569;  Haines  v. 
PetyO^.  19  111.  App.  854;  People  v.  Chicago  A 
A.  R.  Co.  67  111.  118;  Ohio  db  M.  R.  Co.  v.  Peo- 
ple, 121  DL  488;  Indianapolis  A  C.  R.  Co.  v. 
State,  87  Ind.  489;  StaU  v.  Vemaree,  80  Ind. 
519;  Ctawson  v.  Chicago  A  O.  S.  R.  Co.  95  Ind. 
152;  Cummins  v.  EvansviOe  A  T.  H.  R.  Co.  115 
Ind.  417;  Uniontowny.  Com.  84  Pa.  298;  Howe 
y.  Crawford  County  Oomrs.  47  Pa.  861;  Reg.  v. 
Luton  Roads  Trustees,  1  Q.  B.  860;  Cambridge 
V.  Charlestown  Branch  R  Co.  7  Met.  70;  Rail- 
road Comrs.  V.  Portland  A  0.  Cent.  R.  Co  68 
Me.  269;  State  y.  Northeastern  R  Co.  9  Rich. 
L.  247,  67  Am.  Dec.  551;  StaU  v.  Wilson,  17 
Wis.  688;  StaU  v.  Ricftter,  87  Wi.*.  275;  StaU 
y.  Wood  County  Suprs.  41  Wis.  28;  State  v. 
Chicago,  M.  A  N.  R.  Co.  12  L.  R.  A.  180, 
79  Wis.  259;  People  v.  Rochester  A  S.  L.  R  Co. 
14  Hun,  ^n\Peoi^  y.  Rochester  A  S.  L.  R.  Vo. 
76  N.  Y.  294. 

It  cannot  be  said  that  the  relator  in  this  case 
has  another  adequate  remedy  at  law.  To  be 
adequate,  the  remedy  must  practically  compel 
the  performance  of  the  act  in  question. 

High,  Exlr.  Legal  Rem.  §  17;  Pivrter  Twp. 
Overseers  v.  Jersey  Sfiore  Overseers,  82  Pa.  275. 

It  is  no  bar  to  the  allowance  of  the  writ  that 
the  relator  might  have  an  action  for  damages 
or  for  penalties. 

StaU  V.  Chicago,  M.  A  N,  R.  Co.  supra;  Pot- 
win  Place  y.  Topeka  R.  Co.  51  Kan.  609;  State 
y.  JackscmvUie  Street  RCo.^  Fla.  590. 


NOTB.— The  flneat  rapidity  with  which  electric 
wires  are  multiplying  in  the  streets  and  elsewhere 
makes  decisions  like  that  above  very  important. 
The  above  case  clearly  shows  the  law  as  to  precau- 
tions against  the  danger  of  crossing  wires,  some  of 
which  are  charged  with  dangerous  currents. 

For  Other  decisions  as  to  the  regulation  of  such 
S2L.  R.  A. 

See  also  20  L.  R.  A.  101. 


wires  and  the  prevention  of  danger  therefrom,  see 
Electric  Imp.  Go.  v.  San  Francisco  (G.  G.  N.  D.  Gal.) 
18  L.  B.  A  131;  Glements  v.  Louisiana  EloctiMo 
Light  Go.  (La.)  16  L.  R.  A.  4B;  Rutland  EJectrio 
Light  Go.  V.  Marble  Gity  Eleotrlo  Light  Go.  (Y U  » 
L.R.  A.82L 
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Messrs,  Jackson  ft  Jacksoiit  for  respond- 
eDt: 

The  ordinaDce  authorizing  the  street  railway 
company  to  lay  and  operate  its  tracks  in  the 
streets  of  the  city  of  Janesville  was  a  grant  in 
the  nature  of  a  contract. 

And  when  accepted  bv  the  railway  company 
and  the  terms  imposed  fully  complied  with 
and  performed  they  become  a  contract  between 
the  city  and  the  railway  company. 

Dartmouth  College  Trustees  v.  Woodward,  17 
U.  S.  4  Wheat.  715.  4  L.  ed.  678;  The  Bina- 
hamton  Bridge  Case,  70  U.  8.  8  Wall.  51,  18  U 
ed.  137;  New  Jersey  v.  Yard,  95  V.  S.  104,  24 
L.  ed.  352;  Brooklyn  Cent.  R.  Co.  v.  Brooklyn 
City  R.  Co.  82  Barb.  858;  People  v.  Sturtetani, 
9  if.Y.  263, 59  Am.  Dec.536;iftMatt  v.  Sharp, 
27  N.  Y.  611.  84  Am.  Dec.  814:  People  v. 
O'Brien,  2  L.  R.  A.  255.  Ill  N.  Y.  1;  Bur- 
lington ▼.  Burlington  Street  B,  Co.  49  Iowa, 
144,  81  Am.  Rep.  145;  State  v.  Jersey  City,  49 
N.  J.  L.  808;  Houston  v.  Houston  City  Street 
R.  Co.  83  Tex.  548;  Booth,  Street  Railway 
Law,  §  40;  People  v.  Chicago  W.  D,  R.  Co.  18 
lU.  App.  125;  State  v.  JVoyes.  47  Me.  189;  State 
V.  Corrigan  Consol.  Street  R.  Co.  85  Mo.  263, 
55  Am.  Rep.  361;  City  of  Kansas  ▼.  Corrigan, 
86  Mo.  67. 

After  the  street  railway  had  accepted  the 
grant  and  constructed  and  put  in  operation  its 
road,  the  terms  and  the  conditions  of  the  grant 
could  not  be  changed  by  the  common  council 
without  the  consent  of  the  street  railway  com- 
pany. 

Milhau  V.  Sharp,  supra;  New  Orleans,  S.  F. 
db  L.  R.  Co.  V.  Ddamore,  114  U.  8.  501,  29  L. 
ed.  244j  PeopU  y.  Chicago  W.  D.  R.  Co.  118 
111.  113;  Brooklyn  Cent.  R,  Co.  y.  Brooklyn  City 
B.  Co.  82  Barb.  358;  Statey.  Jersey  City,  s^tpra; 
New  Orleans  v.  Great  Southern  Teleph.  &  Teleg. 
Co.  40  La.  Ann.  41;  Booth,  Street  Railway 
Law,  §  40;  Houston  y.  Houston  City  Street  A. 
Co.  and  Burlington  v.  Burlington  Street  R.  Co. 
supra;  Coast  Line  R.  Co.  v.  Savannah,  30  Fed. 
Rep.  646;  Horr  &  Bemis,  Mun.  Pol.  Ord.  §  241. 

The  rights  granted  to  and  vested  in  the  rail- 
way by  the  Ordinances  of  1885  and  1891  were 
and  are  property  rights,  and  cannot  be  injuri- 
ously affected  by  any  amendment  or  a  repeal  of 
the  ordinances  granting  them  nor  by  an  inde 
pendent  ordinance,  without  the  consent  of  the 
railway  company. 

Des  Moines  v.  Chicago,  R,  I,  <t  P.  R.  Co.  41 
Iowa,  569;  Horr  &  Bemis,  Mun.  Pol.  Ord. 
§241. 

Neither  statutes  nor  ordinances  are  to  be 
given  a  retroactive  effect,  unless  such  is  the  in- 
tention of  the  legislature  or  council  clearly  ex- 
pressed in  the  statute  or  ordinance. 

Cooley,  Const.  Lim.  62,  68;  State  y.  Atwood, 
11  Wis.  422;  Seamans  v.  Carter,  15  Wis.  548, 
82  Am.  Dec.  696;  Austin  v.  Burgess,  86  Wis. 
186;  Finney  y.  Ackerman,  21  Wis.  268;  Dash 
y.  Van  Kleeck,  7  Johns.  477,  5  Am.  Dec.  291; 
Watkins  v.  HaigJit,  18  Johns.  188;  Butler  v. 
Palmer,  1  Hill,  324;  Johnson  v.  BurreU,  2  Hill, 
238;  McMannis  v.  Butler,  49  Barb.  176;  Faw- 
derjkxil  v.  Im  Crosse  db  M.  R.  Co.  44  Wis.  652; 
Hall  V.  Banks,  79  Wis.  229;  Sutherland,  Stat. 
Constr.  §463;  Cooley,  Const.  Law,  870;  Smith, 
Const.  Law,  §  583. 

The  proceeding  by  mandamus  is  an  "extra- 
ordinary remedy.^* 
22  L.  R.  A. 


StaU  ▼.  Manitowoc,  52  Wis.  423;  State  v. 
New  Orleans  db  N.  E.  R.  Co.  42  La.  Ann.  lU 

It  is  an  arbitrary  and  harsh  remedy. 

State  V.  New  Orleans  dt  C.  R.  Co.  37  La. 
Ann.  589;  StaUy.  New  Orleans  dbN  E.  R.  Co, 
supra;  Merrill,  Mandamus,  ^  12. 

The  writ  will  only  be  issued  where  there  i» 
a  specific  legal  right,  to  be  enforced,  or  a  posi- 
tive duty  to  be  performed. 

State  y.  Washington  County  Suprs.  2  Pin- 
ney,  552;  State  v.  Larrabee,  8  Pinney.  166; 
State  y.  Manitowoc,  52  Wis.  423;  Dement  v. 
Rokker,  126  111.  174;  BumsviUe  Turp,  Co.  T. 
State,  3  L.  R.  A.  265,  119  Ind.  382. 

The  relator  must  be  entitled  to  the  precise* 
specific  legal  right  that  he  claims. 

State  y.  Elwood,  11  Wis.  18;  Elizabeth  y.  Es- 
sex County  Common  Pleas  Ct.  49  X.  J.  L.  626;. 
People  y.  Hawkins,  46  N..  Y.  9. 

The  writ  will  not  be  issued  where  the  right 
claimed  by  the  relator  is  doubtful. 

Wood,  Mandamus,  17;  State  v.  Washington 
County  Suprs.  2  Pinney,  652;  Statey.  Hastings,, 
10  Wis.  518;  Life  db  F.  Ins.  Co.  of  N.  T.  v. 
Wilson,  83  U.  8.  8  Pet.  291,  8  L  ed.  949;  Ree^ 
side  V.  Walker,  52  U.  S.  11  How.  273.  13  L.  ed. 
698;  Knox  County  Comrs.  v.  Aspinwall,  65  U. 
8.  24  How.  876,  16  L.  ed.  785;  Bayard  y. 
United  States,  127  U.  8.  246,  32  L.  ed.  116;: 
People  ▼.  Contracting  Board,  27  N.  Y.  878; 
People  y.  Booth,  49  Barb.  81,  82  How.  Pr.  17; 
State  y.  Jacolms,  26  N.  J.  L.  185;  State  v.  War- 
ren Foundry  db  Maeh,  Co.  82  N.  J.  L.  439; 
Bumsville  Tump.  Co.  v.  State,  and  Elizabeth 
V.  Essex  County  Common  Pleas  Ct.  supra:  Peo- 
ple y.  C/ienango  County  Suprs.  11  N.  Y.  668; 
State  y.  Hawkins,  supra;  People  y.  Greene 
County  Suprs.  64  N.  Y.  600;  People  v.  Wayne 
County  Circuit  Judge,  19  Mich.  296;  People  y. 
Presque  Isle  County  Suprs.  86  Mich.  877;  i^ 
pie  y.  Campbell,  72  N.  Y.  496. 

It  was  not  intended  by  the  ordinance  to  re- 
quire the  railway  company  to  construct  and 
maintain  a  guard  wire  four  feet  above  the 
trolley  wire. 

At  the  time  of  the  adoption  of  the  ordinance 
there  were  electric  light  wires,  telegraph  wires, 
telephone  wires,  and  wires  transmitting  electric 
energy  from  generators  to  motors  in  various 
factories  and  shops  in  the  city  of  Janesville, 
and  the  street  railway  wires.  All  of  the  wires- 
are  mentioned  in  the  section  except  the  street 
railway  wires.  The  section  refers  by  name  to^ 
all  of  these  wires  except  the  street  railway 
wires,  which  were  then  in  use  and  had  been 
for  more  than  three  months.  The  omission  of 
the  street  railway  wires  is  significant. 

The  maxim,  expreseio  unius  est  exdusio  al- 
terius,  applies. 

Hare  v.  Horton,  5  Barn.  &  Ad.  715;  Broom,. 
Legal  Maxims,  505;  State  v.  Hastings,  10  Wis. 
525;  Farrall  v.  Shea,  66  Wis.  561;  Morey  ▼. 
Farmers  Loan  AT.  Co.  UN.  Y.  302. 

Where  a  statute  is  so  vague  as  to  convey  no- 
definite  meaning  to  those  who  are  to  execute 
it,  it  is  inoperative. 

Drake  v.  Drake,  15  N.  C.  110;  State  v.  ParU 
low,  91  N.  C.  550,  49  Am.  Rep.  652. 

Any  safeguard  that  protects  will  be  suffl- 
cient.  ,The  exercise  of  the  discretion  of  the 
company  in  determining  what  the  safeguard 
shall  be,  will  not  be  controlled  by  the  court  by 
mandamus. 
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People  ▼.  Highway  Ctnnrs.  118  111.  289;  SiaU 
V.  WaMngton  County  JSupre,  2  Pinney,  662. 

Tbe  ordinaoce  is  penal  in  Its  character,  and 
is  to  be  strictly  oonstrued. 

Stone  V.  Lannon^  6  Wis.  497;  Atkinson  v. 
Goodrich  Transp.  Co.  60  Wis.  141,  60  Am. 
Rep.  862;  Crumbly^.  Bardon,  70  Wis.  886;  1 
Beach.  Pub.  Corp.  617;  St,  Louis  v.  Qoebel, 
82  Mo.  295;  Pacific  Y.  Seifert,  79  Mo.  210. 

The  writ  will  not  be  issued  where  there  is  a 
remedy  at  law. 

State  V.  Sheboygan  County  Sunrs.  29  "Wis. 
79;  Shipley  v.  Mecluinics  Bank,  10  Johns.  484; 
Ex  parte  Nelson,  1  Cow.  417;  People  v.  Brook- 
lyn, 1  Wend.  818,  19  Am.  Dec.  602;  People  ▼. 
Jfew  York,  10  Wend.  895;  People  y.  The  Judges 
ofDucliess  0.  P.  20  Wend.  668;  Ex  parte  Os- 
trander,  1  Denio,  679;  Wood,  Mandamus,  18; 
LouUciUe  dbN,  A.R  Co,  ▼.  SiaU,  25  Ind.177. 

If  the  ordinance  can  be  so  construed  as  to 
require  the  street  railway  company  to  erect 
and  maintain  a  guard  wire  four  feet  above  its 
trolley,  the  ordinance  is  unreasonable,  and  for 
that  reason  is  invalid,  and  should  not  be  el- 
forced.  \ 

Etdred  ▼.  LeaJiy,  81  Wis.  646;  Dunham  v, 
Bochester  Trustees,  6  Cow.  462;  St,  Paul  v. 
Traeger,  25  Minn.  248,  88  Am.  Rep.  462;  Hud- 
son V.  Thorne,  7  Paijre,  261,  4  L.  ed.  14a 

A  city  may,  when  granting  the  right  of  way, 
attach  any  condition  not  in  conflict  with  its 
delegated  powers;  but  it  cannot  thereafter  im- 
pose new  obligations  or  duties  which  are  not 
necessary  for  the  public  safety  and  conven- 
ience. 

Booth,  Street  Railway  Law,  §  281;  Elecr 
trie  R,  Go.  of  Grand  Rapids  v.  Grand  Rapids, 
84  Mich.  257. 

[Regulations  that  unnecessarily  destroy  vested 
rights  and  impose  unnecessary  burdens,  cannot 
'be  imposed,  under  the  guise  of  the  exercise  of 
police  power,  where  there  is  no  real  demand 
for  such  regulations. 

Austin  V.  Murray,  16  Pick.  121. 

The  obiect  of  a  writ  of  mandamus  is  to  pre- 
vent a  failure  of  justice. 

People  V.  Greene  Suprs.  12  Barb.  217. 

The  writ  will  not  be  issued  where  compli- 
ance with  it  will  be  attended  with  hardship. 

Moses,  Mandamus,  16. 

It  must  not  be  oppressive  or  burdensome. 

Toledo,  W.  d  W.  R,  Co.  v.  Jacksonville,  67 
111.  87,  16  Am.  Rep.  611;  NorVi^m  Liberties 
Comrs.  V.  Northern  Liberties  Gas  Co.  12  Pa. 
818,  cited  in  noU,  11  Am.  Rep.  54;  ExparU 
Frank,  62  Cal.  606,  28  Am.  Rep.  642. 

It  must  be  reasonable. 

Hayes  v.  Appleton,  24  Wis.  542;  Barling  v. 
West,  29  Wis.  807,  9  Am.  Rep.  576;  Dunham 
V.  RocJiesier  Trustees,  Austin  v.  Murray,  Tole- 
do, W,  db  W.  R.  Co.  V.  JacksontiUe,  Hudson  v. 
Thorns  and  Ex  parte  Frank,  supra;  Dill.  Mun. 
Corp.  8d  ed.  §  819. 

The  writ  of  mandamus  is  simply  a  discretion- 
ary writ,  and  may  be  granted  or  refused,  in 
the  discretion  of  tbe  court  or  Judge  to  whom 
the  application  for  it  is  made. 

Moses.  Mandamus,  18;  Wood,  Mandamus, 
17;  Ex  parU  Fleming,  4  Hill,  681 ;  High, 
Extr.  Legal  Rem.  S  9;  People  v.  Contracting 
Board,  27  N.  Y.  878;  People  v.  Booth,  49  Barb. 
82,  32  How.  Pr.  17. 

The  discretion  of  the  circuit  court  in  grant- 
22  L.  R.  A. 


ing  or  refusine  the  writ  will  not  be  reviewed 
on  appeal  unless  there  is  an  abuse  in  the  exer- 
cise of  this  disrrelion. 

POmeroyv.  State  Bank  of  Indiana,  68  U.  8. 
1  Wall.  592.  17  L.  ed.6558;  Mills  v.  McLeod,  94 
Mich.  627;  Dawson  v.  Parson,  51  N.  Y.  8.  R. 
980. 

Orton,  Ch.  J,,  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  an  order  of  the  cir- 
cuit court  sustaining  the  demurrer  of  the  re- 
spondent to  the  relation  of  the  appellant,  and 
quashing  the  alternative  writ  of  mandamus. 
The  material  facts  set  out  in  the  relation  are 
briefly  as  follows:  The  relator,  the  tele- 
phone company,  obtained  its  right  from  the 
state  to  do  business  in  the  citv  of  Janesville, 
and  to  erect  and  maintain  poles,  cross  arms, 
and  wires  over  and  through  the  streets,  ways, 
and  alleys  of  said  city,  and  operated  tele- 
phone wires  and  erected  poles  in  the  streets, 
ways,  and  alleys,  with  the  permission,  con- 
sent, and  approval  of  said  city,  from  1879 
until  the  present  time,  at  a  great  expense, 
and  has  now  151  telephones  in  said  city  and 
suburbs.  The  main  trunk  lines  of  the  poles 
and  wires  have  been  and  are  now  maintained 
upon  East,  Main,  and  Milwaukee  streets. 
All  the  rights,  right  of  way,  and  easements 
that  it  had  previously  enjoyed  as  a  telephone 
company  were  confirmed  by  an  ordinance  of 
said  city,  dated  October  10,  1892,  a  copy  of 
which  is  attached  hereto,  and  marked  **  Ex- 
hibit 1,  ^  and  the  company  has  since  exercised 
and  enioyed  the  same,  and  all  the  said  lines 
and  poles  have  been  where  they  are  now  for 
years,  with  a  few  exceptions,  and  where  they 
should  be.  The  relator  has  complied  with 
the  statutes  of  the  state,  and  paid  its  license 
fee,  and  has  a  license  to  do  business  as  a  tele- 
phone company.  The  defendant  is  a  corpora-  • 
tion  by  the  laws  of  the  state,  and  obtained 
its  rights  to  operate  a  street  railway  in  said 
city  by  horse  power  by  ordinances  of  said 
city,  dated  October  8  and  November  25,  1885, 
ana  operated  the  same  on  the  same  streets 
upon  which  the  relator  had  its  poles  and 
wires,  among  others  East,  Main,  and  Mil- 
Vaukee  streets.  By  an  ordinance  of  the  city, 
dated  December  15,  1891,  the  former  ordi- 
nances were  so  amended  as  to  give  the  de- 
fendant the  right  to  use  "electrical  power" 
in  operating  its  street  railway,  and  on  a 
single  or  double  track,  with  all  necessary 
curves,  turnouts,  switches,  poles,  brackets, 
and  wires.  The  defendant  has  erected  its 
poles,  wires,  and  overhead  wires  over  and 
above  the  streets  already  occupied  by  the  re- 
lator in  the  manner  aforesaid,  and,  among 
others.  East,  Main,  and  Milwaukee  streets, 
in  said  city.  The  defendant  company  is  com- 
pel led  to  use  very  strong  conductors  of  elec- 
tricity to  run  its  cars,  and  it  uses  main  and 
trolley  wires,  which  are  not  insulated,  while 
the  wires  of  the  relator  are  insulated,  and 
though  good  and  sufficient,  can  only  use  fee- 
ble and  delicate  currents  of  electricity  in 
telephoning.  The  currents  used  by  the  de- 
fendant are  exceedingly  dangerous  to  prop- 
erty and  persons,  by  setting  fires  to  build- 
ings, and  by  injuring  persons  coming;  in 
contact  therewith.  The  poles  of  the  relator 
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are  liable  to  break,  and  the  wires  to  break, 
and  fall,  by  the  force  of  storms,  and  cannot 
be  prevented ;  and,  when  the  wires  do  fall, 
they  make  direct  crosses  with  the  wires  of 
the  defendant,  and  the  high-tension  currents 
of  electricity  used  by  the  defen^Ant  pass  in 
the  wires  of  the  relator,  and  destroy  its  in- 
struments and  other  property,  and  endanger 
the  health  of  its  employes  and  others,  and 
are  liable  to  set  fires  in  the  city.  If  the  de- 
fendant had  constructed  its  railway  system 
properly,  it  would  have  placed  "guard  wires" 
at  not  less  than  four  feet  above  its  trolley 
wires,  and  in  that  manner  prevented  such 
serious  consequences  by  restraining  and  car- 
rying off  the  high-tension  currents  safely. 
Such  guard  wires,  so  placed  and  maintained, 
are  the  approved  method  of  avoiding  or  pre- 
venting the  threatened  mischief.  The  de- 
fendant is  required  to  apply  such  safeguards 
by  an  ordinance  of  the  city,  dated  October 
10,  1892.  The  relator  has  complied  with 
"Said  ordinance,  and  the  defendant  has  failed 
to  do  so.  This  is  the  substance  of  the  re- 
lation. 

We  are  of  the  opinion  that  the  facts  set  out 
in  the  relation  are  sufficient  to  entitle  the  re- 
lator company  to  the  remedy  asked  for :  (1) 
The  telephone  company  occupied  the  streets 
of  the  city  with  its  poles  and  wires,  and  was 
in  the  safe  and  successful  prosecution  of  its 
business,  under  the  authority  of  law,  and 
**by  the  permission,  consent,  and  approval" 
of  the  city  of  Janesville.  (2)  The  defend- 
ant company  afterwards  sets  its  poles  and 
extends  its  wires  along  the  same  streets,  so 
that  its  lines  frequently  cross  the  lines  of 
the  relator,  and  in  such  near  contact  as  to 
•endanger  the  persons  in  its  employment,  and 
its  property,  and  threaten  the  destruction  of 
its  business.  Has  the  defendant  the  right  to 
'^0  this,  if  it  is  in  its  power  to  prevent  the 
threatened  mischief?  By  the  common  maxim 
that  one  person  has  no  right  to  use  his  own 
to  the  injury  of  another,  and  by  the  common 
principles  of  elementary  law,  it  would  seem 
that  it  had  not.  The  defendant  has  intruded 
upon  the  established  business  of  the  relator 
in  such  way  as  to  endanger  it  and  the  persons 
engaged  in  it,  when,  by  the  adoption  of  such* 
a  simple  safeguard,  and  the  only  practicable 
one,  such  danger  can  be  avoided,  and  the 
business  of  both  subsist  together.  Ought 
not  the  defendant  to  be  compelled  to  adopt 
such  safeguard?  These  facts  are  admitted  by 
the  demurrer.  The  learned  counsel  of  the 
respondent  insists  that  the  relator  had  not 
such  priority  of  its  business,  by  any  right. 
It  is  averred  in  the  relation  that  it  was  es- 
tablished according  to  law,  and  prosecuted 
^  by  the  permission,  consent,  and  approval" 
of  the  city.  That  would  clearly  give  the  re- 
lator a  right,  and  that  right  ana  its  enjoy- 
ment were  prior  to  any  right  of  the  defenii- 
ant.  The  relator's  wires  are  up  in  the  streets, 
bearing  sufficient  electrical  power  to  make 
telephonic  communications,  and  the  defend- 
ant crosses  them  in  many  places  with  its 
wires,  bearing  electrical  power  sufficient  to 
propel  the  cars  upon  its  street  railway,  and 
the  first  storm  that  comes  may  blow  down 
the  poles  and  wires  of  the  relator,  and  its 
wires  come  in  contact  with  the  wires  of  the 
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defendant,  whore  they  cross  each  other,  and 
become  charged  wth  its  dangerous  currents  of 
electricity,  set  fire  to  the  buildings  In  which 
the  telephone  instruments  are  u^,  and  in- 
jure other  property,  and  the  persons  employed 
in  the  "Exchange"  and  other  places,  so  as 
to  endanger  or  destroy  the  business  of  the  re- 
lator. Ought  not  the  defendant  to  be  com- 
pelled to  adopt  the  above  safeguavds  to  pre- 
vent.this  threatened  mischief,  or  to  withdraw 
its  lines  from  the  vicinity  of  the  relator's 
wires?  The  company  that  caused  the  mis- 
chief ought  to  repair  it. 

Section  7  of  the  Ordinance  of  the  city  dated 
October  10,  1892,  imposes  this  duty  upon  the 
company  using  this  "electrical  power  sys- 
tem" in  all  cases,  and  requires  it  to  apply 
such  safeguards  under  a  penalty.  But  much 
more  is  it  the  duty  of  such  company  when  it 
is  an  intruder  upon  the  already  established 
business  of  another  company.  The  electric 
force  is  the  most  powerful  and  dangerous 
aeency  of  nature,  and,  even  when  restrained 
of  controlled  by  the  most  perfect  machinery 
atid  appliances,  its  high-tension  currents  are 
extremely  dangerous  in  many  directions.  If 
a  municipal  corporation  has  not  the  inherent 
provisional  or  police  power  to  pass  ordi- 
nances to  regulate  or  restrain  the  use  of  such 
a  dangerous  agency  within  the  corporate  lim- 
its, it  certainly  cannot  have  such'  power  for 
any  purpose.  It  is  claimed  that  said  ordi- 
nance has  only  future  operation  or  effect. 
In  application  to  the  case,  section  7  of  said 
Ordinance  provided :  "  Whenever  it  shall  be 
necessary  to  cross  .  .  .  telephone  line  or 
lines  or  any  wires  used,"  etc.  Has  it  not 
been  necessary  for  the  defendant  company  to 
cross  these  telephone  lines  or  wires  of  the  re- 
lator since  the  passage  of  the  ordinance,  and 
is  it  not  now  necessary  to  do  so?  Then  the 
ordinance,  by  its  terms,  is  applicable  to  this 
case.  The  ordinance  is  made  to  regulate  ex- 
isting things,  and  things  which  continue  to 
exist,  as  the  wires  of  the  defendant  cross  the 
wires  of  the  relator.  Whenever,  at  any  time, 
wires  so  cross,  this  safeguard  must  be  ap- 
plied. The  ordinance  has  a  present  and 
future  effect.  It  is  said  these  wires  crossed 
before  the  ordinance  was  passed.  That  is 
true,  and  they  have  continued  to  cross  ever 
since,  in  violation  of  the  ordinance.  The 
ordinance  does  not  prohibit  the  crossing  of 
such  wires.  It  provides  the  remedy  for  it 
as  an  existing  evil,  and  reqaires  safeguards 
to  be  so  placed  as  to  avoid  the  danger  to  per- 
sons and  property.  It  is  not  retroactive  in 
any  sense.  First.  The  ordinance  is  reason- 
able, because  it  requires  that  to  be  done 
which  in  law  and  good  conscience  the  de- 
fendant ought  to  do  for  the  protection  of  the 
relator,  whose  established  business  it  has 
endangered  and  disturbed.  Second.  It  is 
clearly  sustained  under  the  police  power  of 
the  city.  "  The  test  is  whether  it  is  designed 
and  tends  to  protect  some  public  or  private 
right  from  the  injurious  act  of  the  company ; 
as  when  it  prohibits  the  running  of  the  cars 
of  one  company  on  any  street  so  near  the 
depot  of  another  railroad  as  to  interfere  with 
safe  and  convenient  access  to  the  latter  road.* 
Tiedeman.  Pol.  Powers,  597-699.  The  sUt- 
ute  of  New  York,  requiring  telegraph,  tele- 
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phoDe,  and  electric  wires  to  be  placed  under- 
ground in  streets  in  certain  cities  (Laws  1885, 
chap.  499) ,  was  upheld  in  Foople  v.  Squire, 
107  N.  Y.  598 ;  Western  V.  TeUg.  Co,  v.  New 
York,  88  Fed.  Rep.  552,  8  L.  R.  A.  449. 
The  right  and  authoritjr  in  a  city  "  to  regu- 
late, control,  and  prohibit  the  location,  lay- 
ing, use,  and  management  of  telegraph,  tele- 
phone, and  electric  light  and  power  '  wires 
and  poles*  ...  in  order  to  guard  and  se- 
cure the  public  safety  and  convenience,''  is 
upheld  In  Wueannn  Teleph.  Co,  ▼.  Oehkosh, 
62  Wis.  82.  Ordinance  to  regulate  street 
railways  is  upheld  in  State  v.  Madison  Street 
B,  Co,  72  Wis.  812,  1  L.  R.  A.  771 ;  and  in 
State  V.  Bilbert,  72  Wis.  184. 

Cities  can  regulate  the  placing  of  elec- 
tric wires  in  the  streets.  Eeasbev,  Electric 
Wires,  88 ;  Van  Hook  v,  Sdma,  70  Ala.  861, 
45  Am.  Rep.  85;  Mutual  U.  Teleg,  Co,  v. 
Chicago,  16  Fed.  Rep.  809;  StaU  ▼.  East 
Orange,  41  N.  J.  L.  127;  Western  U,  Teleg. 
Co.  V.  Philadaphia  (Pa.)  12  Atl.  Rep.  144; 
American  U,  Teleg,  Co,  y,  Harrison,  81  N. 
J.  Eq.  627 ;  Toledo,  W,  A  W,  R,  Co,  v.  Jack- 
sonville,  67  111.  87,  16  Am.  Rep.  611 ;  Siovx 
City  Street  B,  Co,  t.  Siimx  City,  188  U.  S. 
96,  84  L.  ed.  898. 

There  can  be  no  question,  at  this  late  day, 
but  that  our  municipal  corporations  may 
make  all  reasonable  regulations  for  the  loca- 
tion and  use  of  electric  wires  in  the  street, 
and  require  all  reasonable  safeguards  for  the 
aame.  The  question  is  virtually  so  settled 
in  this  state  by  our  own  decisions.  The  re- 
lator is  entitl^  to  sue  out  the  writ  of  man- 
damus to  compel  the  defendant  to  properly 
place  such  guard  wires  as  the  proper  safe- 
guutl  in  such  a  case  to  protect  its  rights  and 
safety.  The  relator  is  especially  interested 
in  the  defendant's  performance  oi  this  public 
duty.  It  is  admitted  to  be  true  that  such 
guard  wires  so  placed  are  the  very  best  and 
most  approved  method  of  safeguard  in  such 
case.  This,  then,  is  a  clear  legal  right  to 
be  enforced  by  mandamus.  Marhury  v.  Madi- 
s(m,  6  U.  S.  1  Cranch,  187,  2  L.  ed.  60; 
Union  Pac,  R.  Co.  v.  Hall,  91  U.  S.  843.  28 
L.  ed.  428 ;  People  y.  Chicago  A  A,  B,  Co, 
180  111.  175. 

There  is  no  adequate  remedy  in  such  a 


case,  except  by  the  writ  of  mandamus,  to 
compel  the  respondent  company  to  do  what 
it  is  clearly  right  for  it  to  do,  and  that  the 
relator  has  the  right  to  compel  it  to  do.  The 
penalty  enforced  would  not  cure  the  mis- 
chief. Bex  V.  Barker,  8  Burr.  1266;  Scott 
&  Jarnagin,  Telegraphs,  g  78 ;  High,  Eztr. 
Legal  Rem.  §  820 ;  People  v.  Boston  dt  A,  K 
Co.  70  N.  Y.  569;  Haines  y.  People,  19  111. 
App.  854 ;  People  v.  Chicago  dt  A.  B.  Co,  67 
111.  118;  Ohio  A  M,  B,  Co.  y.  People,  121 
111.  488;  Indianapolis  d  C,  B,  Co.  v.  State, 
87  Ind.  489 ;  State  v.  Demaree,  80  Ind.  519 ; 
Uniontown  v.  Com,  84  Pa.  293;  Hotce  v. 
Crawford  County  Comrs.  47  Pa.  361 ;  Beg,  y. 
Luton  Boads  Trustees,  1  Q.  B.  860 ;  Cambridge 
y.  Charlestown  Branch  B.  Co,  7  Met.  70 ;  Bail- 
road  Comrs,  y.  Portland  <fe  0.  G.  B,  Co,  63 
Me.  269,  18  Am.  Rep.  208 :  State  v.  North- 
eastern B,  Co.  9  Rich.  L.  247,  67  Am.  Dec. 
551 ;  State  v.  Hartford  dt  N.  H  B.  Co,  29 
Conn.  538;  State  v.  Wilson,  17  Wis.  687; 
State  y.  Bichter,  87  Wis.  275 ;  State  v.  Wood 
County  Suprs.  41  Wis.  28 ;  State  v.  Chicago, 
M,  d  N,  B.  Co,  79  Wis.  259,  12  L.  R.  A. 
180;  Porter  Tu)p,  Oterseers  y.  Jersey  Sfiore 
Overseers,  82  Pa.  275. 

It  is  said  that  no  such  damages  have  yet 
accrued.  The  relation  very  clearly  shows 
that  such  damage  is  imminent  and  threaten- 
ing, and  the  danger  is  all  the  time  present. 
This  might  be  sufficient  ground  for  an  in- 
junction to  restrain  the  defendant  from  cross- 
ing the  wires  of  the  relator  with  its  wires, -^ 
a  much  more  violent  remedy.  The  relator 
does  not  seek  to  prohibit  sifch  crosses,  but 
only  to  make  them  safe.  The  relator  Is  con- 
ducting its  telephone  business  under  constant 
fear  and  apprehension.  Must  it  wait  until 
the  full  extent  of  the  apprehended  conse- 
quences have  been  realized?  The  remedy 
sought  is  clearly  the  proper  one.  The  de- 
murrer of  the  respondent  to  the  relation,  and 
the  motion  to  quash  the  writ,  should  have 
been  overruled. 

T7ie  order  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  with  direction  to 
overrule  the  demurrer  and  the  motion  to 
quash  the  writ,  and  for  further  proceedings 
according  to  law. 
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1.  Whether  or  not  the  payment  by  de- 
fendant  of  the  claim  of  a  third  person 
was  an  admission  of  UabUity  so  as  to  be 
provable  in  tbe  ease,  or  was  a  mere  purchase  of 
peaoe  which  cannot  be  proved,  is  a  preliminary 
question  of  fact  for  the  presiding  Justice. 

NOTS.— The  above  not  only  decides  an  interesting 
question  of  evidence  but  contains  in  the  opinion  a 
valuable  disoussion  of  the  authorities  on  the  sub- 
ject. 
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8.  The  ezelnsion  of  evidence  of  pay^ 
ment  of  a  third  person's  claim  as  an 
admission  of  liability  is  not  ground  for 
reversal  where  it  does  not  appear  that  it  was 
against  the  evidence  to  bold  tbat  it  was  a  mere 
purchase  of  peace. 

8.  Evidence  that  travelers  wore  aecns* 
tomed  to  warn  each  other  to  avoid  meetinir 
others  at  a  spot  In  a  highway  where  an  accirient 
occurred  is  not  admissible  in  an  action  against 
the  town  to  recover  for  injuries  caused  by  the 
accident. 

(March  US,  189a) 

EXCEPTIONS  by  plaintiflf  to  rulings  of  the 
Grafton  County  Court  made  during  the  trial 
of  an  action  brought  to  recover  damages  for 
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personal  injuries  alleged  to  have  resulted  from 
defendant's  neglect  to  keep  a  higliway  in  re- 
pair, which  resulted  in  a  verdict  in  favor  of 
defendant.    Judgment  on  the  verdict. 

At  the  time  of  the  accident  Mrs.  Estes  was 
riding  in  the  vehicle  with  pJainliff  and  received 
injuries,  and  plaintiff  offered  to  show  that  the 
town  had  settled  her  claim  for  damages.  This 
evidence  was  excluded.  Plaintiff  offered  to 
show  that  there  was  a  custom  among  travelers 
to  give  warning  to  othei-s  to  avoid  meeting  at 
the  place  where  the  accident  occurred.  This 
evidence  was  excluded. 

Further  facts  appear  in  the  opinion. 

Jfr.  S.  B.  Pae^e  for  plaintiff. 

Messrs,  Flin^  A  Chase,  for  defendant: 

Selectmen  have  no  authority,  ex  officio,  to 
make  any  settlement  with  the  traveler.  If  this 
be  sound,  how  could  the  fact  of  their  doing  so 
be  any  admission  against  the  town  of  its  lia- 
bility? The  doctrine  of  Coffin  v.  Plymouth,  49 
N.  H.  178,  makes  it  hazardous  for  towns  to 
attempt  to  negotiate  or  make  any  settlement  or 
buy  their  peace. 

The  law  encourages  settlements.  Why 
should  it  not  make  it  safe  to  settle  cases  of  tJie 
kind  under  discussion  and  without  prejudice. 

Qnmes  v.  Keene,  52  N.  H.  830. 

Doe»  Gh.  J,,  delivered  the  opinion  of  the 
court: 

In  a  criminal  case,  when  the  defendant's 
confession  is  offered  as  evidence,  it  is  neces- 
sary to  inquire  whether  it  was  made  under 
the  influence  of  hope  or  fear,  and  for  the 
purpose  of  gaining  some  benefit  or  avoiding 
some  harm  connected  with  the  criminal 
charge.  If  not  made  for  that  purpose,  it  is 
held  to  be  voluntary,  and  is  evidence.  The 
purpose  of  the  confession  is  a  question  of 
fact.  This  distinctly  appears  in  State  v. 
WeTUvxyrih,  87  N.  H.  196.  218-220,  and  other 
cases  in  which  the  reported  decisions  contain 
a  full  examination  of  the  evidence  bearing 
on  the  question.  In  State  v.  Howard,  17  K. 
H.  171,  181-185.  the  court  says:  "We  are 
by  no  means  satisfied  that  judges,  in  their 
anxiety  to  preserve  all  the  rights  of  the  ac- 
cused, have  not  gone  further  in  excluding 
confessions  than  the  principle  required  them 
to  do.  .  .  .  The  principle  of  admission 
and  exclusion  is  well  settled,  and  founded 
upon  a  most  satisfactory  basis.  Confessions 
obtained  by  the  hope  of  favor,  or  by  fear  of 
punishment  are  inadmissible.  It  is  the  hope 
of  escape  from  temporal  punishment  which 
excludes,  and  the  hope  must  be  derived  from 
the  inducements.  .  .  .  The  evidence  is 
rejected  because  the  inducements  may  have 
led  to  a  false  statement,  and  the  confession 
is  therefore  not  entitled  to  credit,  and  not 
because  the  public  faith  is  pledged  by  means 
of  the  promise.  .  .  .  It  is  in  the  appli- 
cation of  this  principle  that  the  difficulty 
lies ;  that  is  to  say,  in  determining  whether 
hopes  have  been  held  out,  or  fears  excited, 
in  the  particular  case.  In  the  present  in- 
stance the  defendant  was  told  that  he  had 
better  tell  the  truth.  It  has  been  supposed 
that  a  party  accused  might,  from  such  a  dec- 
laration, understand  that  it  would  be  better 
for  him  to  confess  himself  guilty.  .  .  . 
But  Vk\\j  should  any  one  so  understand,  if  he 
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was  in  fact  innocent?  .  •  •  We  do  not 
intend  to  pass  upon  this  question  at  this  time. 
Our  object  is  to  show  how  slight,  to  say  the 
most,  is  the  probability  that  a  declaration  of 
this  kind  excites  any  hopes  that  should  cast 
a  suspicion  upon  the  truth  of  the  confession 
which  follows  it.  .  .  .  The  hope  here- 
assuming  that  hope  was  excited  by  the  dec- 
laration of  the  magistrate  that  he  had  better 
tell  the  truth — ^must  have  been  of  the  slight- 
est possible  character,  and  the  circumstancea 
which  intervened  between  that  time  and  the 
period  when  he  made  the  confession  which 
was  admitted  can  leave  no  shadow  of  doubt 
whether  the  last  confession  was  made  through 
some  lingering  belief,  arisine  from  the  dec- 
laration of  the  magistrate,  that  if  he  still 
continued  to  confess  he  might  find  favor. 
The  evidence  is  very  strong  upon  this  point 
.  .  .  We  have  no  hesitation  in  sustaining 
the  ruling.  If  anything  could  have  extin- 
guished the  faint  glimmer  of  hope  which 
might  possibly  have  existed  in  the  first  in- 
stance, these  circumstances  must  have  been 
effectual  for  that  purpose.  In  considering  the 
probable  reason  for  this  last  confession,  we 
must  not  lay  out  of  the  case  the  other  circum- 
stances which  intervened  between  that  and 
the  first.  **  **The  probable  reason  for^  a  con- 
fession cannot  be  a  question  of  law.  **  In  the 
earlier  cases  there  has  been  much  conflict  upon 
this  subject,  resulting  in  some  degree  from 
failing  to  recognize  the  question  to  be  largely 
one  of  fact  alone,  to  be  determined  upon  a 
consideration  of  all  the  circumstances  of  the 
case,  instead  of  which,  some  of  the  cases  seem 
to  have  given  to  particular  expressions  a 
technical  character,  and  to  have  excluded  the 
confessions  where,  upon  a  consideration  of  all 
the  circumstances,  it  would  not  have  been 
found,  as  matter  of  fact,  that  the  confessions 
were  made  under  the  influence  of  hope  or  fear 
held  out  by  another.  .  .  .  Whether  the 
confession  .  .  .  was  voluntary  or  not  is 
purely  a  question  of  fact, — as  much  so  as 
the  question  whether  a  witness  offered  to 
testify  was  interested  or  not,  or  whether  a 
witness  was  qualified  to  testify  as  an  expert, 
or  whether  the  loss  of  a  paper  has  been 
shown,  BO  as  to  allow  the  introduction  of  sec- 
ondary evidence  of  its  contents.  In  this  and 
the  like  cases,  the  judge  who  tries  the  cause 
must  decide,  although  in  some  instances  he 
may  submit  the  question  of  fact  to  the  jury. 
In  either  case,  whether  the  decision  l)e  by 
the  judge  alone,  or  it  be  also  passed  upon  by 
the  jury,  no  exception  lies,  so  far  as  the 
question  is  one  of  fact.  If,  however,  upon 
the  evidence  reported  by  the  judge,  it  clearly 
appears  that  there  was  error  in  his  finding 
upon  the  matter  of  fact,  it  may  be  corrected, 
as  in  other  cases  where  a  verdict  is  against 
evidence."  SiaU  v.  S^res,  48  N.  H.  3(>4. 
869,  870. 

When  it  is  said  that  the  admissibility  of  a 
confession  is  a  "matter  resting  wholly  in  the 
discretion  of  the  judge,  upon  all  the  circum- 
stances of  the  case"  (1  Greenl.  Ev.  ^  219), 
the  meaning  Is  not  that  he  has  arbitrary 
power  but  that  the  question  is  one  of  fact. 
"  'Judicial  discretion, '  in  its  technical  legal 
sense,  is  the  name  of  the  decision  of  certain 
questions  of  fact  by  the  court.  **    Darling  T. 
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Weitmoreland,  62  N.  H.  401,  408,  18  Am. 
Rep.  55.  *•  Whether  the  confession  made  to 
Leavitt  was  made  in  consequence  of  induce- 
ment held  out  by  Leavitt  was  a  question  of 
fact  to  be  decided  by  the  judges  who  pre- 
sided at  the  trial ;  and  their  finding  upon  this 
question  is  a  finality,  as  much  as  the  verdict 
of  a  jury  upon  a  question  of  fact.**  Stats  v. 
Pike,  40  N.  H.  809,  407,  6  Am.  Rep.  588. 
^The  law  is  too  well  settled  in  this  state  to 
be  considered  an  open  question.  We  do  not 
interfere  witb  the  verdict  of  a  Jury,  to  set  it 
iiside  as  against  evidence,  unless  we  are  well 
satisfied  that  it  has  been  procured  through 
corruption,  or  manifest  mistake  in  the  con- 
sideration and  application  of  the  evidence, 
and  that  substantial  Justice  has  not  been 
done."  Lisbon  v.  Bath,  21  N.  H.  819,  885; 
Wendell  v.  Saifard,  12  N.  H.  171,  178;  Oould 
T.  White,  26  N.  H.  178,  188 ;  Clark  v.  Jf^rst 
Cong.  8oc,  in  Keene,  45  N.  H.  881,  884; 
Houston  V.  Clark,  50  K.  H.  479,  488 ;  JeweU 
T.  &rand  Trunk  Railway,  55  N.  H.  84.  95 ; 
Fullei^  V.  Bailey,  58  N.  H.  71 ;  Qmith  v.  Rich- 
-ards,  29  Conn.  282,  244 ;  Hamaker  v.  Eber- 
iey.  2  Binn.  506,  510,  4  Am.  Dec.  477; 
Wilkinson  v.  Oreely,  1  Curt.  C.  C.  68 ;  HTLan- 
4than  V.  Universal  Ins.  Go,  26  XJ.  8.  1  Pet. 
170.  188,  7  L.  ed.  98,  104;  New  York  Cent, 
dk  H.  B.  R,  Co.  V.  Fralof,  100  U.  8.  24,  81, 
25  L.  ed.  581,  584;  Shoemaker  v.  United 
States,  147  U.  8.  282,  805,  806,  87  L.  ed.  170, 
187. 

When  a  case  is  tried  by  the  court,  a  motion 
to  set  aside  the  finding  on  the  ground  that  it 
is  against  the  evidence  **  stands  upon  the  same 
footing  as  if  there  had  been  a  verdict  of  the 
jury."  Bumham  v.  McOuesten,  48  N.  H. 
446,  454.  Whether  the  fact  found  by  the 
«ourt  at  the  trial  term  is  that  the  defendant 
is  guilty,  as  in  Bumham  v.  McQuesten,  or 
that  the  defendant's  confession  was  volun- 
t^iry,  as  in  State  v.  Squires,  a  motion  for  a 
new  trial  on  the  ground  that  the  finding  was 
against  the  evidence  raises  a  question  o?  fact 
to  be  decided  by  a  court  upon  due  consider- 
ation of  the  proof. 

''The  term  'admission'  is  usually  applied 
to  civil  transactions,  and  to  those  matters  of 
fact  in  criminal  cases  which  do  not  involve 
criminal  intent ;  the  term  'confession'  being 
generally  restricted  to  acknowledgments  of 
ffuilt.  .  .  .  The  rules  of  evidence  are  in 
both  cases  the  same.  ...  A  distinction 
Is  taken  between  the  admission  of  particular 
-facts  and  an  offer  of  a  sum  of  money  to  buy 
peace,  for,  as  Lord  Mansfield  observed,  it 
must  be  permitted  to  men  to  buy  their  peace 
without  prejudice  to  them  if  the  offer  should 
not  succeed ;  and  such  offers  are  made  to  stop 
litigation,  without  regard  to  the  question 
whether  anything  is  due  or  not.  If,  there- 
fore, the  defendant  being  sued  for  £100, 
should  offer  the  plaintiff  £20,  this  is  not 
admissible  in  evidence,  for  it  is  irrelevant  to 
the  issue.  It  neither  admits  nor  ascertains 
«ny  debt,  and  is  no  more  than  sayine  he 
would  give  £20  to  be  rid  of  the  action.  But, 
in  order  to  exclude  distinct  admissions  of 
facts,  it  must  appear  either  that  they  were 
-expressly  made  without  prejudice,  or  at  least 
that  they  were  made  under  the  faith  of  a 
pending  treaty,  and  into  which  the  party 
^2  L.  a  A. 


might  have  been  led  by  a  confidence  of  a 
compromise  talking  place.  .  .  .  It  is  the 
condition,  tacit  or  express,  that  no  advantage 
shall  be  taken  of  the  admission,  it  being  made 
with  a  view  to,  and  in  furtherance  of,  an 
amicable  adjustment,  that  operates  to  excl  ude 
it.  But  if  It  is  an  independent  admission  of 
a  fact,  merely  because  it  is  a  fact,  it  will  be 
received."    1  Greenl.  Ev.  §§  170.  192. 

**  An  offer  by  a  party  to  pay  a  sum  of  money 
by  way  of  compromise  of  an  existing  con- 
troversy is  not  to  be  used  as  evidence  against 
him.  But  an  admission  of  particular  facts, 
made  during  a  treaty  for  a  compromise,  may 
be  given  in  evidence  as  a  confession.  .  .  . 
The  reason  why  a  mere  offer  of  money  or 
other  thing  by  way  of  compromise  is  not  to 
be  evidence  against  him  who  makes  it,  is 
very  plain,  and  easily  understood.  8uch  an 
offer  neither  admits  nor  ascertains  any  debt, 
and  is  no  more  than  saying  that  so  much  will 
be  given  to  be  rid  of  the  controversy."  San* 
bo7'n  V.  Neilson,  4  N.  H.  501,  508,  509.  "A 
distinct  admission  of  a  fact  during  an  at- 
tempt at  compromise  may  be  given  in  evi- 
dence, though  an  offer  made  for  the  purpose 
of  effecting  a  settlement  cannot  be,  and  the 
reason  for  the  distinction  is  very  satisfac- 
tory." HambUtt  v.  ffambhtt,  6  N.  H.  883, 
848.  *^  The  reason  is  that  such  admissions  are 
in  no  way  necessary  to  a  treaty  for  a  com- 
promise, which  is  a  mere  attempt  to  buy  a 
peace,  and  are  supposed  to  be  maife  like  other 
admissions,  and  for  some  one  of  the  various 
causes  which  induce  them.  But  the  law  pro- 
tects a  party  seeking  to  purchase  his  peace  by 
den:{ing  to  his  adversarv  the  benefit  of  any 
inferences,  that  might  be  derived  from  an 
attempt  to  do  so,  that  the  cause  of  action 
which  he  seeks  to  compromise  has  some 
foundation  in  truth."  Rideout  v.  Newton,  17 
N.  H.  71,  78.  That  case  was  assumpsit  on  a 
note  for  $50  purporting  to  be  signed  by  the 
defendant  and  one  L.  The  question  was 
whether  the  note  was  signed  bv  the  defendant. 
Subject  to  exception,  the  plaintiff  was  al- 
lowed to  prove  the  following  facts :  The  de- 
fendant and  L.  had  been  connected  in  busi- 
ness to  some  extent.  When  the  writ  waa 
served  on  the  defendant,  L.  not  being  present, 
the  plaintiff  demanded  payment  of  other 
claims  which  he  had  against  L.,  amounting 
to  some  one  or  two  hundred  dollars.  The 
defendant  "asked  a  person 4)resent  to  advise 
him  as  to  the  propriety  of  compounding?  with 
the  plaintiff  for  the  whole,  and  was  advised, 
if  this  note  was  a  genuine  one,  to  offer  the 
plaintiff  a  sum  to  settle  the  whole,  but,  if 
the  note  was  a  forgery,  not  to  pay  a  cent. " 
The  defendant  offered  $25,  and,  on  being  told 
that  was  not  enough,  he  offered  $50,  ana  then 
$75.  The  plaintiff's  contention  was,  not  that 
the  mere  offer  of  a  sum  in  settlement  was 
evidence  of  an  admission  that  the  defendant 
signed  the  note,  but  that,  in  view  of  the  ad- 
vice he  asked  and  received,  it  was  highly 
probable  be  made  the  offer  because  the  note 
was  genuine.  **The  defendant,"  says  the 
court,  "upon  being  advised  to  make  an  offer 
provided  his  signature  to  the  note  was  gen- 
uine, but  not  otherwise,  proceeds  to  make  the 
offer.  It  is  said  that  th  is  offer  may  be  shown, 
because  it  is  highly  probable,  from  the  advica 


Digitized  by  ^OOQ IC 


766 


New  HAMPBOQiB  Sufsbms  Coubt. 


JlAR., 


be  received,  that  he  would  not  hare  made  it 
unless  the  signature  was  so.  But  .  .  . 
such  a  reason  would  extend  to  the  admission 
of  any  other  offer  of  compromise,  because 
such  offers  are  more  apt  to  be  made  in  cases 
in  which  the  partjr  making  them  is  conscious 
that  the  cause  of  his  adversary  is  well  founded 
than  in  the  opposite  cases.  The  fact  that  he 
acted  upon  advice  which  he  had  sought  may 
add  a  very  little  to  the  force  of  such  an  in- 
ference as  is  contended  for,  but  too  little, 
altogether,  to  make  the  case  an  exception  to 
the  highly  salutary,  well-defined,  and  estab- 
lished rule. "  For  this  reason  the  verdict  was 
set  aside. 

When  a  defendant  offers  to  pay  a  certain 
sum  in  settlement,  his  statement  that  he  is  too 
poor  to  pay  more  is  not  sufficient  evidence  of 
an  intention  to  admit  his  liability.  Davmer 
V.  Button,  26  N.  H.  838,  344.  Perkins  v. 
Concord  BaUroad,  44  N.  H.  228,  was  an  action 
for  injuries  received  by  a  passenger  in  a  col- 
lision on  the  defendant-s*  road.  The  testi- 
mony of  another  passenger,  who  was  injured 
in  the  same  collision,  that  the  defendants 
admitted  their  liability  for  injuries  caused 
by  the  collision,  was  held  competent  on  the 

Cund  (page  225)  that  **  the  liability  to  pay 
[lages  in  consequence  of  the  accident  ap- 
pears to  have  been  the  matter  distinctly  ad- 
mitted to  the  witness,  as  stated  by  him  in 
evidence. "  The  decision  is  an  application  of 
the  rule  that  a  distinct  admission  of  a  fact  is 
not  rendered  inadmissible  by  being  made 
during  a  settlement.  The  preliminary  ques- 
tion alwavs  is,  not  merely  whether  an  ad- 
mission of  a  fact  was  made  during  a  s^tle  • 
ment  or  negotiation,  but  whether  a  statement 
or  act  was  intended  to  be  an  admission.  It 
is  a  question,  not  of  time  or  circumstances, 
but  of  intention.  On  that  question  the  time 
and  circumstances  may  be  material  evidence. 
''The  rule  is  strictly  held  tn  this  state  that 
an  offer  to  compromise  is  not  to  be  shown,  on 
account  of  the  tendency  such  a  practice  would 
have  to  discourage  the  settlement  of  disputes. 
But  it  is  at  the  same  time  held,  with  eoual 
clearness,  that  any  independent  admission, 
though  made  in  the  course  of  negotiations  for 
a  compromise,  may  be  shown. "  Hummer  v. 
Currier,  52  N.  H.  287,  296;  Harrington  v. 
Lincoln,  4  Gray,  568,  567 ;  Ihtrgin  v.  SomerSy 
117  Mass.  55,  61;  Draper  v.  Hatfield,  124 
Mass.  58,  56 ;  Ehfune  v.  Smith,  5  T.  B.  Mon. 
863,  17  Am.  Dec.  74.  In  Sanborn  v.  Neileon, 
4  N.  H.  501,  before  cited,  the  defendant's  re- 
jected offer,  made  during  a  negotiation  for 
an  adjustment  of  the  plaintiff's  claim,  was 
held  to  be  evidence,  because  it  followed  and 
was  based  upon  the  defeodant's  express  ad- 
mission of  the  alleged  tort.  Upon  the  testi- 
mony, the  fact  could  be  found  that  the  offer 
was  intended  to  include  a  repetition  of  the 
admission  in  an  indirect  form.     This  view  is 

firesented  in  the  case  put  (page  509)  as  an  il- 
iistration  :  ''If  A.  sue  B.  for  $100,  and  B. 
offer  to  pay  $20,  this  offer  shall  not  be  re- 
ceived as  evidence,  because  it  may  have  been 
made  merely  for  the  sake  of  peace,  where 
nothing  was  due.  But  in  such  a  case,  if  B. 
admit  expressly  that  $20  are  due,  and  offer  to 
pay  that  sum,  .  .  .  both  the  admission 
and  the  offer  are  evidence."  See  Snow  v. 
22L.R.A. 


Batchelder,  8  Cush.  618,  516,  517.  His  offer 
is  evidence  when  made  for  one  purpose,  and 
is  not  evidence  when  made  for  a  different 
purpose.  In  both  cases,  his  decisive  intent  is 
a  fact  to  be  found  by  weighing  competent 
proof.  "Before  the  statute  making  parties 
competent  witnesses,  the  ordinary  way  to 
prove  their  intent  or  understanding  was  by 
circumstantial  evidence.  But,  now  that  the 
party  himself  is  admitted  to  testify,  there  is 
no  reason  for  confining  his  testimony  to  a 
variety  of  circumstances  tending  to  show  his 
purpose  or  understanding,  when  he  knows, 
and  can  testify  directly,  what  that  purpose  or 
imderstanding  was."  Delano  v.  Goodtoin,  48 
N.  H.  203,  205.  97  Am.  Dec.  601 ;  Norrie  v. 
MorriU,  40  N.  H.  395,  401,  402;  Orawe  v. 
Graves,  45  N.  H.  323 ;  Hale  ▼.  Taylor,  Id.  405. 

The  questions  of  law  and  fact  are  the  same, 
whether  an  admission  is  claimed  to  have  been 
made  by  a  payment  or  by  a  rejected  offer.  If 
a  plaintiff  and  his  horse  and  wagon  were 
injured  in  a  collision  with  a  cart  driven  by 
the  defendant,  and  the  expense  of  repairing 
the  wagon  was  paid  by  the  defendant,  whose 
subsequent  offer  to  pay  a  certain  sum  for  the 
injury  of  the  horse  was  rejected,  the  question 
miffht  arise  whether  the  accepted  payment 
and  the  rejected  offer  were  evidence  in  an 
action  for  the  plaintiff's  personal  injury. 
Payment,  or  an  offer  of  payment,  may  be 
made  to  a  plaintiff,  or  to  another  person  hav- 
ing a  claim  so  far  like  the  plaintiff's  that  the 
defendant's  admission  of  liability  would  be 
applicable  to  both.  The  payment  or  offer  is 
evidence  of  his  liability,  when  it  is  an  ad- 
mission of  liability.  When  a  pauper  has 
been  supported  by  a  town,  or  the  town  has 
paid  for  his  support,  and  the  act  was  an  ad- 
mission of  liability  and  not  a  purchase  of 
peace,  it  is  evidence  of  the  fact  which  the 
town  intended  to  admit.  The  legal  principle 
applicable  to  a  great  variety  of  cases  is  that 
intent  is  the  test.  An  offer  of  payment, 
whether  accepted  or  rejected,  is  evidence, 
when  the  party  making  it  understood  it  to 
be,  and  made  it  as,  an  admission  of  his  lia- 
bility. It  is  not  evidence  when  he  made  it 
for  the  purpose  of  averting  litigation,  not 
intending  to  admit  his  liability.  "If  the 
object  be  to  buy  peace,  it  is  plain  such  an 
offer  carries  with  it  no  evidence  of  the  justice 
of  the  demand ;  and  it  would  have  a  tendency 
to  prevent  amicable  adjustments,  if  such 
offers  were  to  be  used  against  the  party  mak- 
ing them."    Marsh  Y.  Gold,  2  Pick.  285,  290. 

As  his  object  could  not  be  a  matter  of  law, 
and  he  knows  what  it  was,  he  may  testify 
directly  on  that  point.  Confusion  has  arisen 
from  reported  cases  in  which  the  line  between 
law  ana  fact  has  not  been  clearly  drawn.  In 
Abbott  V.  Andrews,  180  Mass.  145,  the  ques- 
tion whether  an  offer  of  the  plaintiff  was  an 
admission  of  a  fact,  or  a  mere  effort  to  avoid 
controversy,  was  dealt  with  as  a  question  of 
fact  depending  upon  his  purpose  in  making 
the  offer,  and  the  sense  in  which  it  was  un- 
derstood by  both  parties.  But  the  result 
reached  upon  the  examination  of  the  evidence 
of  purpose  and  understanding  was  not  ex- 
pressly stated  to  be  a  conclusion  of  fact 

In  Sanhom  v.  Neilson,  before  cited,  the 
alleged  cause  of  action  which  the  defendant 
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had  confessed  was  a  criminal  offense.  The 
plea  of  "Not  guilty**  presented  for  trial  the 
question  that  would  be  presented  by  the  same 
plea  to  an  indictment  for  the  same  act.  If  a 
retracted  or  executed  offer  of  compensation 
was  induced  by  a  fear  of  a  criminal  prosecu- 
tion and  a  hope  of  escaping  or  lessening  the 
consequences,  it  would  nothe  evidence  in  the 
criminal  case.  If  induced  by  a  fear  of  liti- 
gation and  a  hope  of  buying  peace,  without 
an  intent  to  admit  guilt,  it  would  not  be 
evidence  in  the  civil  case.  There  is  no  dif- 
ference in  the  nature  of  the  cases  on  which 
it  could  be  held  that  the  motive  was  a  ques- 
tion of  fact  in  one  of  them,  and  that  the  mo- 
tive and  intent  were  questions  of  law  in  the 
other. 

When  the  evidence  of  intent  is  '^  conflict- 
ing, and  the  result  doubtful,"  the  question 
whether  an  offer  of  payment  was  an  admission 
of  liability  may  be  submitted  to  the  jury, 
with  instructions  that  they  are  **  to  ascertain 
the  meaning  of  the  party  making  it,  and 
.  .  .  inquire  and  consider  what  were  the 
views  and  intention  of  tbe  defendant  in  mak- 
ing it ;  that  if,  viewing  it  in  this  way,  they 
should  find  that**  it  **  was  intended  bv  him 
as  an  admission  of  a  fact,  then  it**  is  ^'to 
be  considered  by  them  as  evidence;  other- 
wise, they**  will  "lay  it  out  of  the  case." 
BartUtt  V.  Hayt,  83  N.  H.  151,  154,  1«5.  166 ; 
FUld  V.  Tenney,  47  N.  H.  613,  615,  521 ;  HaU 
V.  Brawn,  58  N.  H.  93,  94,  98 ;  Carr  v.  AmH- 
land,  62  N.  H.  665,  668.  The  same  course 
may  be  taken  with  his  payment  of  a  claim 
like  the  plaintiff's  presented  bv  a  third  per- 
son. Eastman  v.  Amoskmg  Mfg.  Co.  44  N. 
H.  143,  146,  154,  82  Am.  Dec.  201.  The 
question  that  may  be  submitted  to  the  jury  is 
not  a  question  of  law,  when  it  is  decided 
by  the  court.  If  it  is  submitted  to  the  juir, 
and  they  return  a  special  verdict,  finding  the 
payment  was  or  was  not  an  admission  of  lia- 
bility, the  verdict  on  this  point  is  set  aside, 
when  it  is  against  the  evidence.  A  finding 
of  the  same  ract  by  the  court  is  set  aside  for 
the  same  cause. 

In  Coffin  V.  Plymouth,  49  N.  H.  178,  the 
plaintiff,  Mrs.  (JbfiSn,  claimed  damages  of 
the  town  for  a  personal  injury  caused  by  the 
overturn  of  Mr.  Clark's  wagon,  in  which  she 
was  riding  in  a  highway.  Clark  claimed 
damages  of  the  town  for  the  breakage  of  his 
wagon  on  the  same  occasion,  spoke  to  the 
selectmen,  or  some  of  them,  several  times 
about  it,  and  finally  notified  the  chairman  of 
the  board  that  he  should  sue  the  town  unless 
his  claim  was  adjusted  on  or  before  a  specified 
day.  Thereupon,  he  was  asked  what  was  the 
least  sum  he  would  take  to  settle  the  matter, 
and  he  offered  to  take  what  he  was  obliged 
to  pay  for  repairing  the  wagon,  $25,  which 
the  first  selectmen  paid,  protesting,  at  the 
time,  that  the  town  was  not  liable.  Subject 
to  exception,  the  payment  of  Clark's  claim 
was  received  as  an  admission  of  liability. 
The  whole  of  the  reported  decision  on  this 
subject  is :  "A  majority  of  the  court  are  of 
opinion  that  the  evidence  excepted  to  was 
properly  admitted.**  No  reason  is  given, 
and  the  only  authoritycited  is  BBrkim  v.  Con- 
cord  Railroad,  44  N.  H.  228,  which  is  not  in 
point.  In  that  case  the  ground  of  the  decision 
22  L.R.A. 


was  that  liability  was  "distinctly  admitted 
to  the  witness,  as  stated  by  him  in  evidence.  ** 
In  Coffins.  Plymouth,  liability  was  distinctly 
denied.  The  validity  of  Clark's  claim  waa 
a  matter  of  opinion.  However  confident  the 
defendants*  belief  that  they  were  not  liable, 
they  might  well  act  upon  the  assumption  that 
the  result  of  a  trial  was  doubtful.  Under  the 
circumstances,  the  payment  of  a  sum  less  than 
the  irrecoverable  expense  of  defending  the 
threatened  suit  was  conclusive  evidence  that 
the  object  of  the  payment  was  to  buy  a  peace 
that  would  cost  less  than  litigation.  In  the 
trial  of  Coffin' »  Case,  there  was  no  error  of 
law,  and  the  defendant's  exception  raised  no 
question  of  law.  The  verdict  could  not  be 
set  aside  without  a  motion  based  on  an  allega- 
tion that  the  finding  of  the  court  at  the  trial 
was  in  fact  against  the  evidence.  No  such 
motion  was  maide,  and  it  does  not  appear  that 
attention  was  called,  at  the  law  term,  to  the 
question  of  fact,  which  was  the  only  question 
on  which  cause  could  be  shown  for  a  new 
trial.  Whether  the  preliminary  question  of 
fact  is  decided  by  the  judge,  or  submitted  by 
him  to  the  jury,  "no  exception  lies,  so  far 
as  the  question  is  one  of  fact.  If  however, 
upon  the  evidence  reported  by  the  jud^e,  it 
clearly  appears  that  there  was  error  in  his 
finding,  or  in  the  finding  of  the  jury,  upon 
the  matter  of  fact,  it  may  be  corrected,  as  in 
other  cases  where  a  verdict  is  against  the  evi- 
dence." State  V.  Squires,  48  N.  H.  364,  869, 
370. 

In  Grimes  v.  Keens,  62  N.  H.  330,  334,  it 
is  said  that  payment  of  a  claim  for  damages 
caused  by  the  same  accident  is  an  admission, 
more  or  less  strong,  that  the  highway,  at  the 
point  in  question,  was  defective,  and  the 
town  in  fault  for  its  being  so ;  that  such  an 
admission  is  necessarily  to  be  implied  from 
the  acknowledgment  and  payment  of  the 
claim,  for  without  the  defect  tbere  could 
have  been  no  claim.  "If  payment  of  a  claim 
against  the  town  by  the  selectmen  is  an  ad- 
mission of  the  liability  of  the  town,  an  un- 
qualified offer  to  pay  must  be  equally  so." 
Gray  v.  BoUinsfard,  58  N.  H.  263,  254.  "  The 
town  have  offered  to  pay  him  $25.  .  .  . 
But  this  is  no  proof  Uiat  they  owe  him  any- 
thing." Sikes  V.  Hatfield,  13  Gray.  347,  353. 
The  amount  paid  or  offered  may  be  one  of  the 
circumstances  to  be  weighed  on  the  pre- 
liminary question,  but  the  law  does  not  make 
it  the  test.  An  entire  claim  may  be  paid  to 
avoid  a  lawsuit,  the  payer  intending  to  admit 
nothing  but  his  desire  for  peace,  the  claim- 
ant understanding  that  nothing  else  is  ad- 
mitted, and  both  parties  believing  that  the 
payer  is  not  liable,  or  having  no  opinion  on 
the  subject.  In  such  a  case  as  Coffin  v.  Ply- 
mouth, a  finding  that  the  payment  of  an  en- 
tire claim  of  $26  was  anything  more  than  a 
Surchase  of  peace  would  be  against  the  evi- 
ence.  The  proposition  that  an  admission  of 
liability  is  necessarily  to  be  implied  from  the 
payment  of  a  claim,  or  an  offer  to  pay  it,  is 
contrary  to  the  fact.  "  Compromise**  generally 
signifies  a  settlement  in  which  there  is  con- 
cession on  both  sides.  Used  in  that  sense, 
the  word  does  not  describe  all  cases  in  which 
peace  is  bought  without  an  admission  of  li- 
ability, and  Is  not  an  adequate  statement  of 
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the  law.  In  the  present  case  the  preliminary 
question  of  fact  for  the  presiding  justice  at 
the  trial  was  whether  the  defendants*  pay- 
ment of  Mrs.  Estes'  claim  in  settlement  of 
her  suit  was  an  admission  of  liability,  or  a 
mere  purchase  of  peace.  As  it  does  not  ap- 
pear that  a  decision  of  that  question  of  intent 
m  favor  of  the  defendant  would  be  against 
the  evidence,  the  exclusion  of  the  payment 
is  not  a  cause  for  a  new  trial. 

In  Aldrich  v.  Monroe,  60  N.   H.    118,    the 
plaintiff's  omission  of  a  usual  precaution,  of 


which  he  mi^rht  be  found  to  have  had  knowl- 
edge, was  held  to  be  evidence  on  the  question 
whether  he  used  reasonable  care.  In  this  case 
the  warnings  given  by  travelers,   which  the 

Slaintiff  offered  to  prove,  were  hearsay  evi- 
ence  of  opinions  concerning  the  sufficiency 
of  the  road  at  the  place  of  the  accident,  and 
were  rightly  excluded. 
Judgment  on  the  verdict, 

Clark,  J, ,  did  not  sit ;  Bingham,  •/.,  dis- 
sented ;  the  others  concurred. 
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NEWARK  MACHINE  CO.,  Plff.  in  Err., 

V. 

KENTON  INSURANCE  CO.  of  Kentucky. 
(60 Ohio  St.—.) 

!•  A  valid  contract  of  insnraaoe  mmy  be 
made  by  parol*  when  not  forbidden  by  stat- 
ute, or  a  proviflioD  of  the  oompany^s  charter 
TTbiob  has  been  brought  to  the  knowledge  of  the 
other  contracting  party;  and,  as  in  other  cases  of 
parol  contracts,  the  assent  of  the  parties  to  the 
terms  of  tbe  agreement  may  be  shown  by  their 
acts  and  the  attending  circumstanoea,  as  well  aa 
by  the  words  they  baye  employed. 

2.  When  nothing^  is  said  in  the  negotia- 
tions about  special  rates  of  insuranoe,  or 
special  conditions  of  tbe  policy,  it  will  be  pre- 

•Headnotes  by  the  Ck)nBT. 


Bumed  that  those  whloh'were  nsaal  and  custom- 
ary were  intended. 
8.  In  determininflf  whether  there  has 
been  a  delivery  of  a  policyt  effect  will 
be  ffiven  to  the  intention  of  the  parties, 
and  when  the  terms  of  an  executed  policy  have 
been  unconditionally  accepted  by  tbe  insured, 
and  It  has  thereafter  been  treated  as  In  force  by 
tbe  parties,  its  delivery  will  be  regarded  as  com- 
plete, though  it  remain  in  tbe  bands  of  tbe  in- 
surer's agent. 

4.  An  a^ent  aiithoriied  to  make  con- 
tracts of  lire  insurance  andfissne  poli- 
cies may  waive  payment  in  cash  of  the 
premiums,  and  give  time  for  their  payment,  un- 
less there  are  restrictions  upon  his  auttaorl^  of 
which  the  Insured  has  notice;  and  suob  waiver 
may  be  express  or  implied. 

5*  Where*  under  an  arraa^^ement  with 


Nora.— Validity  nf  oral  insurance  conircut. 

There  seems  to  have  been  some  doubt  and  con- 
trariety of  opinion  as  to  the  validity  of  a  parol  con- 
tract of  insurance.  The  last  decision  on  tbe  subject 
in  some  of  the  states  even  now  indicates  that  such 
a  contract  would  not  be  upheld,  but  tbe  great 
weight  of  authority  is  that  such  /Dontractsare  valid* 

In  Bell  V.  Western  M.  &  F.  Ins.  Co..  6  Bob.  (La.) 
428, 89  Am.  Dec.  biSk  tbe  court  assumes  that  the 
contract  of  insuranoe  must  always  be  in  writing. 

And  in  Ck)urtnay  v.  Mississippi  M.  &  F.  Ins.  Co.,  US 
Lb.  233,  it  decides  that  a  parol  contract  of  insuranoe 
Is  Invalid. 

In  considering  the  question  of  reforming  a  policy 
to  make  it  correspond  to  tbe  alleged  contract,  tbe 
court  paid:  '*  It  is  doubtless  true  that  an  Insurance 
company  cannot  ordinarily  insure  by  paroL** 
Bishop  V.  Clay  F.  &  M.  Ins.  Co.  49  Conn.  167. 

In  an  early  Missouri  case  it  was  stated  that  it 
would  seem  to  be  tbe  settled  opinion  that  a  policy 
of  insuranoe  must  be  in  writing.  Plabto  v.  Mer- 
chants &  Mfrs.  Ins.  Co.  of  8t  Louis,  88  Mo.  248. 

In  Lindauer  v.  Delaware  Mut.  Safety  Ina  Co.,  18 
Ark.  461,  tbe  court  seems  to  be  opposed  to  tbe  valid- 
ity of  parol  insurance. 

By  the  Georgia  code,the  insurance  and  all  changes 
in  it  muAt  be  in  writing,  and  in  order  to  permit  the 
court  to  relieve  one  who  has  acted  on  a  parol  agree* 
ment  it  must  appear  that  the  act  was  In  pursuance 
of  tbe  contract,  on  the  faith  of  it,  and  induced  by 
it.  Simon  ton  v.  Liverpool,  L.  ft  G.  Ins.  Co.  61  Ga. 
U, 

In  Cookerill  v.  Cincinnati  Mut.  Ins.  Co.»  16  Ohio, 
148,  it  is  stated  that  all  insurance  must  be  in  writ- 
ing. 

But  in  Amazon  Ins.  Co.  v.  Wall,  81  Ohio  St.  688, 
1^  Am.  Rep.  688,  it  is  stated  that  that  decision  was 
virtually  overruled  in  Dayton  Ins.  Go.  v.  Kelly,  24 
Ohio  St.  84M5  Aul  Rep.  61X. 
S2  L.  R  A. 


In  Smith  y.  Odlin,  4  Yeates,  468,  tbe  Judges  re- 
fused to  decide  whether  a  parol  insurance  wu  valid 
or  not 

In  Kaines  v.  Knightly,  Skinner,  56,  it  seems  to  be 
admitted  that  tbe  insuranoe  might  be  made  by 
parol,  but  it  Is  decided  that  if  it  is  put  in  writing, 
evidence  is  not  admissible  to  vary  its  terms  by 
showing  adiirerent  parol  agreement. 

In  Perkins  v.  Washington  Ins.  Co.,  4  Cow.  646,  the 
company  was  held  liable  on  a  contract  made  by  an 
agent  for  a  lire  occurring  before  the  issuance  of  the 
policy,  although  there  does  not  appear  to  have 
been  more  than  a  parol  contract^  aooompanied  by 
a  receipt  for  tbe  premium. 

For  tbe  purpose  of  demonstrating  that  a  waiver 
of  a  condition  in  a  policy  may  be  by  parol,  tbe 
court  in  Viele  v.  Germania  Ins.  Co.,  86  Iowa.  0,  W 
Am.  Deo.  88,  stated  that  the  better  opinion  seems 
to  be  that  tbe  contract  itself  may  be  oral  only. 

In  Rhodes  y.  Railway  Pass.  Ins.  Co.  of  Hartford, 
6  Lans.  71,  it  is  held  that  a  valid  oontraot  of  insur- 
ance could  be  made  by  parol,  but,  if  not  under  the 
circumstances  of  that  case,  there  was  a  valid  agree- 
ment to  insure  which  would  be  enforced  with  the 
same  elTect  in  favor  of  tbe  insured  as  though  in- 
suranoe  bad  been  actually  effected. 

In  discussing  the  validity  of  a  Jparol  promise  to 
renew  a  policy,  tbe  oourt,  in  Home  Ins.  Co.  y.  Adler, 
71  Ala.  616,  said  that  a  parol  insuranoe  is  valid. 

In  Ellis  V.  Albany  City  F.  Ins.  Co.,  80  N.  Y.  408,10 
Am.  Rep.  406,  wbere  the  question  was  as  to  whether 
or  not  a  contract  had  been  made,  tbe  court  states 
that  whatever  doubta  may  formerly  have  been  en- 
tertained as  to  tbe  validity  of  parol  contracts  of 
insurance  made  by  insurance  corporations,  author- 
ized by  their  charters  to  make  insurance  by  iflsuiog 
policies,  it  is  now  settled  that  they  are  valid. 

A  contract  of  insurance  can  be  made  by  parol  un- 
less prohibited  by  statute  or  other  poaltiye  ragnla- 


See  also  42  L. R.  A. 88;  48  L. R.  A.  424. 
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the  insured  by  which  his  insurance  was 
to  be  kept  up  to  a  specified  amount  by 

renewals  or  Dew  policies.  It  wasthecustoniof  the 
«^iitto  charge  the  premiums  as  policies  were 
issued,  or  renewed,  and  have  i>eriodlcal  settle- 
ments with  the  insured,  when  the  premiums 
would  be  paid,  a  credit  for  a  premium  so  charged, 
to  the  next  period  of  settlement,  may  be  implied. 

(Ootol)er31,  1898.) 

ERROR  to  the  Circuit  Court  for  Licking 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  oi  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
<50ver  the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    Beversed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Kibler  &  Kibler,  for  plaintiff  in 
«rror: 

The  principal  questions  in  this  case  are 
covered  by  the  decision  by  this  court  in  the 
<»seof — 

Germania  F.  Ins,  Oo,  of  N.  7,  v.  Shoemaker, 
«2  0hioL.  J.  815. 

In  view  of  that  case  the  court  below  erred  in 
saying  that  the  verdict  was  against  the  evi- 
dence. 

Dihble  v.  Northern  Assur.  Co,  of  London^  70 
Mich.  1. 

Prepayment  of  the  premium  can  be  waived. 

Krumm  v.  Jefferson  F,  Ins,  Go.  40  Ohio  St. 
225;  DayUm  Ins.  Co,  v.  Kdly,  24  Ohio  St.  845, 
16  Am.  Rep.  613;  LitUeY,  Charter  Oak  L. 
Ins.  Co,  88  Ohio  St.  110,  11  Am.  &  Eng.  En- 
cyclop.  Law,  pp.  808,  809. 

The  policy  could  be  accepted  or  ratified  by 


the  insured  after  the  date  of  its  issue,  and 
it  would  be  good  when  ratified  and  accepted, 
as  the  proof  showed  it  was  on  July  8, 1884, 
and  before  the  fire. 

The  proof  was  not  only  that  the  Norwich 
$5,000  was  canceled,  and  that  the  agent  of  the 
plaintiff  in  error  consented  to  the  cancellation, 
but  that  plaintiff  in  error  made  no  claim  and 
was  paid  nothing  upon  the  Norwich  95«000 
policy. 

Von  Wien  v.  Scottish  Union  d  Nat  Ins,  Oo. 
118  N.  Y.  94. 

It  was  a  question  for  the  Jury  whether  there 
was  a  delivery  of  the  policy. 

It  is  sometimes  a  question  whether  or  not 
delivery  of  the  policy  has  been  made.  But,  of 
this,  the  manual  delivery  of  the  policy  is  not 
decisive.  It  depends  rather  upon  the  Intention 
of  the  parties  as  manifested  by  their  acts  or 
agreements,  for  whatever  the  parties  have 
agreed  to  as  regards  delivery,  or  whatever  their 
conduct  shows  to  have  been  considered  as  a 
delivery,  controls. 

11  Am.  &  Eog.  Encyclop.  Law,  p.  285,  and 
cases  cited;  and  see  the  rule  as  laid  down  in 
Union  Mut.  L.  Ins.  Co,  of  Maine  Y.Wilkinson, 
78  U.  8.  18  Wall.  222,  20  L.  ed.  617;  and  in 
Hardmck  v.  StaU  Ins.  Oo.  20  Or.  547. 

The  question  was,  What  was  the  intent  of 
Murphy  as  to  the  delivery  of  the  policy?  And 
he  may  testify  to  it. 

Stewart  v.  StaU,  19  Ohio,  802,  58  Am.  Dec. 
426;  Whitey,  Tucker,  16  Ohio  St.  468;  Bidin- 
get  V.  Bishop,  76  Ind.  245;  Seymur  v.  Wilson, 
14  N.  Y.  667;  Danfarth  v.  Ciirtw,  4  Iowa,  230; 
State  V.  Temple,  88  Vt.  88;  Delano  Y.Ooodwin^ 


tJon.  Belief  P.  Ins.  Co.  v.  Shaw,  94  U.  S.  574, 24  L. 
«d.  291;  Humphrey  v.  Hartford  F.  Ins.  Co.  9  Rep.  108. 

A  parol  contract  of  fire  Insurance  Is  valid. 
Strohn  v.  Hartford  F.  Ins.  Co.  38  Wis.  830. 

A  parol  contract  of  marine  Insurance  Is  valid. 
Northwestern  Iron  Co.  v.  iEtna  Ins.  Co.  28  Wis.  180, 
'99  Am.  Dec.  145;  Northwestern  Iron  Co.  v.  ^tna 
Ins.  Co.  26  Wis.  78. 

It  is  not  necessary  that  any  writing  whatever 
«houId  have  heen  executed.  Palm  v.  Medina 
County  Mut.  F.  Ins.  Co.  SO  Ohio,  6S9. 

And  that  Is  the  rule  flreoerally  recognized. 

First  Baptist  Church  Trustees  v.  Brooklyn  Fire 
Ans.  Co.  19  N.  Y.  806;  Sanborn  v.  Fireman's  Ins.  Co. 
16  ^ray,  448,  TT  Am.  Dec.  419;  Stlckley  v.  Mobile 
Ins.  Co.  87  S.  C.  66;  Alabama  Qold  L.  Ins.  Co.  v. 
Mayes,  81  Ala.  188, 9  Rep.  76;  Hamilton  v.  Lycomiuff 
Mut.  Ins.  Co.  5  Pa.  889;  Llngenfelter  v.  Phoenix  Ins. 
•Co.  of  Hartford,  Conn.  19  Mo.  App.  262;  Salisbury 
V.  Hekla  F.  Ins.  Co.  of  Madison.  32  Minn.  480;  West- 
chester F.  Ins.  Co.  V.  Earle«  88  Mich.  148;  Walker  v. 
Metropolitan  Ins.  Co.  66  Me.  871;  New  Bn^riand  F. 
Ac  M.  Ins.  Co.  V.  Robinson,  25  Ind.  686;  American 
Horse  Ins.  Co.  v.  Patterson,  28  Ind.  17;  McKay  v. 
0'Nell,22N.S.848. 

There  may  be  parol  Insurance  to  protect  the  ap- 
plicant between  tbe  date  of  the  application  and  the 
issuance  of  the  policy.  Patterson  v.  Benjamin 
Franklin  Ins.  Co.  81  Pa.  464;  KeUy  y.  Common- 
wealth Ins.  Oo.  10  Bosw.  82. 

A  usaffe  that  a  parol  contract  if  made  is  consid- 
ered invalid  will  be  repugrnant  to  law  and  void. 
Emery  v.  Boston  Marine  Ins.  Co.  188  Mass.  898. 

Insurance  is  not  within  the  statute  of  frauds. 
Howard  Ins.  Oo.  v.  Owens,  14  Ky.  L.  fiep.  881; 
Walker  v.  Metropolitan  Ins.  Co.  supra. 

A  contract  of  insurance  for  one  year,  includingr 
4ts  date.  Is  not  made  void  by  tbe  provision  of  the 
«tatute  of  frauds  in  reference  to  contracts  not  to  be 
122  L.  R.  A. 


performed  within  one  year.  Sanborn  v.  Flreman*t 
Ins.  Co.  supra. 

A  contract  of  insurance  is  not  within  the  statute 
of  frauds  so  as  to  prevent  its  being:  changed  by 
parol.    Phcenlx  Ins.  Co.  v.  Spiers,  87  Ky.  286. 

The  statute  of  frauds  does  not  avoid  an  under- 
takinir  to  insure  SKainst  a  loss  by  fire  of  goods  in 
possession  of  a  carrier  for  trausportatlon,  as  being 
an  undertaking  to  answer  for  tbe  default  or  mis- 
carriage of  another.  Mobile  Marine  Dock  &  Mut, 
Ins.  Co.  V.  McMillan,  81  Ala.  TIL 

Validity  of  parol  cpntraet  assumed. 

In  many  cases  it  is  assumed  that  a  valid  parol 
contract  might  be  made  for  the  purpose  of  decid- 
ing some  further  question  without  directly  express- 
ing any  opinion  upon  iL  Audubon  v.  Excelsior 
Ins.  Co.  27  N.  Y.  216;  Hallock  v.  Commercial  Ins. 
Co.  26  N.  J.  L.  268;  Maricey  v.  Mutual  Ben.  L.  Ins. 
Co.  118  Mass.  198;  Fitton  v.  Fire  Ins.  Asso.  20  Fed. 
Rep.  786;  Const,  v.  Allegheny  Ins.  Oo.  of  Pittsburg^ 
8  WalL  Jr.  818, 1  Am.  L.  Beg.  N.  8. 118;  Kohne  v.  In- 
surance Co.  of  N.  A.  1  Wash,  a  0.99;  Eames  v. 
Home  Ins.  Co.  of  N.  Y.  94  U.  8. 821,  24  L.  ed.  296; 
Piedmont  ft  A.  Ins.  Oo.  v.  Swing,  92  U.  S.  877, 28  L. 
ed.  6X0;  Wainer  v.  Milf  ord  Mut.  F.  Ins.  Co.  U  L.  B,  A. 
698, 168  Mass.  336;  Fleming  v.  Hartford  F.  Ins.  Co.  42 
Wis.  618;  Taylor  v.  Phcenix  Ins.  Co.  of  Hartford,  47 
WIS.  866;  Strohn  v.  Hartford  F.  Ins.  Co.  87  Wis.  62^ 
19  Am.  Rep.  777;  McCully  ▼.  Phoenix  Mut.  L.  Ins. 
Oo.  18  W.  Ya.  782;  Flint  v.  Ohio  Ins.  Co.  8  Ohio,  60U 
Tyler  v.  NewAmsterdam  F.  Ins.  Co.  4  Robt.  151;  Mo- 
Cann  v.  ^tna  Ins.  Oo.  of  Hartford,  8  Neb.  196; 
Browntield  v.  Phosnlx  Ins.  Oo.  85  Mo.  App.  64;  John- 
son V.  Connecticut  F.  Ins.  Oo.  84  Ky.  470;  Bennett 
V.  Connecticut  F.  Ins.  Oo.  27  Ohio  L.  J.  16. 

The  validity  of  a  parol  contract  was  assumed  ia 
a  case  where  the  question  was  as  to  the  authoritj 
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48  K.  H.  308,  and  see,  generally  on  this  sub- 

ri,  22  Cent  L.  J.  271;  Larimore  v.  Wells, 
Ohio  Bt  13;  Kinney  y.  Folkerta,  78  Mich. 
687. 

Mr,  R.  D.  Marshall,  for  defendant  in 
error: 

An  offer  by  one  party  imposes  no  obligation 
upon  another  until  accepted  by  him,  accord- 
ing to  the  terms  in  which  the  offer  is  made. 

May,  Ins.  §  60. 

If  there  has  been  no  payment  of  the  premi- 
um and  no  delivery  of  policy,  the  contract  is 
prima  facie  incomplete,  and  he  who  claims 
nnder  It  must  show  that  it  was  the  intention  of 
the  parties  that  it  should  be  operative,  not- 
withstanding these  facts. 

May,  Ins.  §  56. 

To  constitute  a  valid  contract  of  Insurance, 
the  minds  of  the  parties  must  meet  as  to  the 
premises  and  the  risk;  as  to  the  amount  in- 
sured; as  to  the  time  risk  shall  continue;  and 
as  to  the  premium. 

First  Baptist  Oliureh  Trustees  v.  Brooklyn 
F.  Ins.  0i>.28N.T.  168. 

There  was  no  cancellation  of  the  policy  of 
the  Norwich  Union. 

May,  Ins.  g§  67,  69. 

Williams*  /.,  delivered  the  opinion  of 
the  court: 

The  facta  of  the  case,  as  shown  by  the  rec- 
ord, and  about  which  there  is  no  contro- 
versy, are  substantially  as  follows :  On  the 
80th  day  of  June,  1884,  the  plaintiff,  a  cor- 
poration, owned  and  was  operating  a  large 
manufacturing  plant  in  the  city  of  Newark, 


and  had  been  the  o^ner  and  operator  of  it  for 
several  years.  The  defendant,  a  fire  insurance 
company,  then  had  an  established  agency  in 
Newark,  in  the  charge  of  H.  D.  Murphy, 
who  was  also  the  agent  of  a  number  of  other 
fire  insurance  companies,  among  them  the 
Norwich  Union  Company.  He  was'a  regularly 
commissioned  agent  of  these  companies,  and 
was  provided  bv  them  with  blank  applica- 
tions, and  policies  duly  signed  by  the  proper 
officers,  to  be  filled  up  and  countersigned  by 
him  as  agent,  and  delivered  in  the  course  of 
the  business  of  his  agency,  and  also  with 
registers  in  which  to  keep  a  record  of  the 
business,  and  blanks  for  making  report  of 
the  same  to  the  respective  companies.  He 
had,  during  the  existence  of  his  agency,  is- 
sued a  large  number  of  policies  of  different 
companies  represented  by  him,  to  the  plain- 
tiff, insuring  its  buildings,  machinery,  and 
stock  against  loss  or  damage  by  fire,  one  of 
which  was  a  policy  on  the  stock  for  five 
thousand  dollars  in  the  Norwich  Union,  is- 
sued a  short  time  prior  to  June  30,  1884. 
There  was  an  understanding  between  the 
manajrins;  officer  of  the  plaintiff  and  Murphy, 
that  the  latter  should  keep  the  insurance  of 
the  plaintiff  up  to  a  certain  amount,  either 
by  renewals,  or  new  policies  in  good  oom- 

Sanies  represented  by  him,  and  his  course  of 
ealing  with  the  plaintiff  under  that  under- 
standing was  to  charge  up  the  amount  of  the 
premiums  to  the  plaintiff  when  policies  were 
issued,  or  renewed,  and  have  periodical  set- 
tlements, usually  once  a  month,  when  the 
premiums  would  be  paid.     The  Norwich 


of  the  ajrent  to  make  the  contraot.   Angell  v. 
Hartford  F.  Ins.  Oo.  69  N.  Y.  171, 17  Am.  Bep.  882. 

It  seems  to  have  been  assamed  that  a  parol  con- 
traot mierht  be  made  in  Suydam  v.  Ck>lumbu8  Ins. 
Oa,  IB  Ohio,  460. 

Charter  or  stfOvAorv  provistofis. 

Of  oouTBe  the  provlaiODS  of  the  charter  or  statute 
may  preclude  the  right  to  make  parol  insuranoe* 
and  such  contracts  would  then  be  UDiuf  oroeable. 
Statutes  similar  in  laoguage,  but  which  are  some- 
what iDdeflnite  Id  terms  have  been  differently  con- 
strued by  different  courts. 

If  the  charter  of  a  mutual  company  provides  that 
no  one  shall  become  a  member  until  he  has  depos- 
ited his  premium  note,  no  parol  contract,  without 
thedepoelcof  such  note,  can  render  the  company 
liable.  BelievUle  Mut.  Ins.  Co.  v.  Van  Winkle,  12 
N.  J.  Eg.  88U. 

Under  rules  of  the  company  that  no  policy 
shall  be  binding  until  the  premium  is  paid,  a  prom- 
ise by  the  treasurer  to  an  applicant  for  insurance 
that  be  will  see  that  the  premium  is  paid,  if  any- 
thing should  happen,  will  not  render  the  company 
liable.  Buffum  v.  Eayette  Mut  F.  Ins.  Co.  8  Allen, 
860. 

And  a  similar  ruling  was  made  in  Muhrey  v.  8haw- 
mut  Mut.  F.  Ids.  Co.  4  Alien,  116,  81  Am.  Dec.  689. 

In  Somerset  County  Mut.  F.  In8.Co.  v.  May,  2  W.  N. 
0.48,  an  equally  divided  court  affirmed  a  judgment 
In  favor  of  the  applicant,  where  the  one  taking  the 
applicatioD  failed  to  notify  the  applicant  of  the  re- 
jection of  the  application,  although  a  by-law  of  the 
company  required  the  approval  of  two  directors  to 
every  application  In  order  to  bind  the  company. 

There  can  be  no  original  and  binding  contraot  by 
parol,  if  the  charter  provides  that  all  conditions 
shall  be  printed  or  written  on  the  face  of  the  policy, 
and  the  by-laws  require  that  the  president  shall 
«2  L.  R.  A. 


sign  all  contracts,  and  that  all  applications  shall  be 
in  writing.  Henning  v.  United  States  Ins.  Co.  fl 
Mo.  425, 4  Am.  Rep.  382. 

But  this  decision  has  been  modified  If  not  wholly 
departed  from  by  subsequent  decisions  from  the 
same  state.  See  Balle  v.  St.  Joseph  F.  &  M.  Ins.  Oo. 
78  Mo.  871;  Linjrenfelter  v.  Phoenbc  Ins.  Oo.  of  Hart- 
ford, Conn.  19  Mo.  App.  2621 

It  has  been  held  that— 

A  provision  in  the  charter  of  a  corporation  that 
the  contract  shall  be  In  writing  or  print  and  under 
the  seal  of  the  corporation  does  not  prevent  the 
making  of  a  binding  oral  contract  to  issue  a  policy. 
Franklin  F.  Ins.  Co.  v.  Colt,  87  U.  8. 20  WaU.  560, 22 
L.ed.428. 

A  statute  that  insurance  companies  can  make 
valid  policies  of  insurance  only  by  having  them 
signed  by  the  president  and  countersigned  by  the 
secretary  does  not  prohibit  the  making  of  a  valid 
oral  agreement  to  insure.  Commercial  Mut.  M. 
Ins.  Co.  V.  Union  Mut.  Ins.  Co.  of  N.  Y.  60  U.  &  1» 
How.  818, 16  L.  ed.  696,  aflOrming  Union  Mut.  Ins. 
Co.  V.  Commercial  Mut.  M.  Ins.  Oo.  t  CurL  a  a 
624. 

A  provision  of  a  charter  that  all  conditions  of  the 
policies  issued  by  the  company  shall  be  printed  or 
written  on  the  face  of  the  policy  and  that  certain 
named  olOcers  shall  sign  the  policies  or  contracts 
made  by  order  of  the  directors,  will  not  prevent  the 
company  from  making  a  valid  oral  contract.  Hen- 
ing  V.  United  States  Ins.  Co.  2  Dill.  26. 

A  provision  that  in  the  absence  of  the  president 
policies  shall  be  signed  by  two  directors  does  not 
prevent  the  making  of  parol  contracts.  Bmery  v. 
Boston  Marine  Ins.  Oo.  188  Mass.  SOSw 

A  statute!  requiring  all  policies  to  be  signed  does 
not  prevent  parol  insurance.  Walker  v.  Metro- 
politan Ins.  Co.  S6  Me.  871. 

A  provision  of  the  charter  that  polidee  shall  be 
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Union  not  desiring  to  carry  so  large  an  in- 
surance on  the  plaintiff's  stock,  a  few  days 
Srior  to  the  80th  of  June,  1884,  directed 
Lurphy  to  reduce  its  risk  to  i2,500.  He, 
thereupon,  on  the  80th  day  of  June,  1884, 
filled  up,  for  that  amount,  one  of  the  blank 
policies  which  that  company  had  furnished 
him,  duly  signed  by  its  proper  officers,  and 
oountersigned  it  as  agent,  and  at  the  same 
time  filled  up,  for  the  same  amount,  one  of 
the  blank  forms  of  policy  with  which  the 
defendant  company  had  supplied  him,  duly 
signed  by  its  officers,  and  countersigned  the 
same  as  its  agent,  ready  for  delivery.  He 
made  the  customary  entries  of  the  issuing  of 
the  policies,  in  the  registers  of  the  respective 
companies,  and  in  that  of  the  Norwich  Union 
an  entry  also  of  the  cancellation  of  the  five 
thousand  dollar  policy,  in  place  of  which 
the  two  policies  he  had  so  filled  up  were  in- 
tended to  be  substituted.  On  the  ^  day  of 
July,  1884,  he  forwarded  to  the  defendant,  at 
its  home  office,  in  Covinp^ton,  Kentucky, 
what  is  called  a  daily  report,  in  ivhich  he 
gave  the  number  of  the  policy  he  had  written 
for  the  plaintiff,  its  date,  amount,  and  dura- 
tion, the  rate  and  amount  of  the  premium,  a 
description  of  the  property  insured,  and  other 
particulars  of  the  risk.  This  report  was  re- 
ceived at  the  home  office  July  8,  1884.  The 
premium  on  the  live  thousand  dollar  policy 
had  been  fully  paid  by  the  plaintiff,  and 
when  the  entry  of  its  cancellation  was  made 
the  policy  had  run  but  a  short  time.  The 
unearned  or  return  premium  was  carried  to 
the  credit  of  the  plaintiff  on  the  books  of  the 


agent,  and  the  amount  of  the  premiums  due 
on  the  two  new  policies  was  charged  to  the 
plaintiff,  by  the  agent,  in  accordance  with 
his  previous  custom.  At  the  next  regular  set- 
tlement between  the  plaintiff  and  the  agent, 
which  was  made  July  7,  1884,  there  was  due 
him  from  the  plaintiff,  on  account  of  premi- 
ums on  various  policies,  the  sum  of  $488.55, 
which  amount  included  the  balance  due  on 
the  policy  of  the  defendant.  The  amount 
due  on  the  account  was  then  paid  by  the 
plaintiff.  When  the  policy  of  the  defendant 
was  written,  and  the  cancellation  entered  of 
the  Norwich  Union  policy,  the  latter  was  in 
the  possession  of  F.  8.  Wright,  cashier  of 
the  First  National  Bank  of  Newark,  as  col- 
lateral. Wright  was  also  vice-president  of 
the  plaintiff,  and  looked  after  its  insurance. 
On  the  80th  day  of  June,  1884,  after  writing 
and  executing  the  two  new  policies,  and  en- 
tering the  cancellation  of  the  one  for  which 
they  were  intended  to  be  substituted,  the 
agent  called  at  the  bank  to  see  Mr.  Wright* 
take  up  the  policy  so  held  by  him,  and  de- 
liver the  new  ones  in  its  place.  Wright  was 
absent,  and  the  agent  failed  to  see  him.  He 
called  several  times  within  the  next  day  or 
two  with  like  results,  and  did  not  see  Wright 
until  the  evening  of  July  8,  1884,  after  the 
bank  had  closed.  The  agent  then  informed 
Wright  that,  at  the  request  of  the  Norwich 
Union  Co.  he  had  canceled  its  policy  for 
$5,000  which  Wrij^ht  then  held,  and  issued 
to  the  plaintiff  in  its  place,  two  other  poli- 
cies for  $2,500  each,  which  he  proposed  to 
deliver,  and  take  up  the  canceled  policy. 


fii^ned  by  the  president  and  countersisiied  by  the 
secretary  does  not  prevent  the  makioflr  of  iNirol  in- 
surance. New  Bnflriand  F.  ft  M.  Ins.  Oo.  v.  Bobin- 
SOD.  25  Ind.  686. 

A  charter  requirement  that  all  policies  of  insur- 
ance must  be  siffned,  oouDteTsiirned,  and  sealed 
does  not  prevent  a  parol  afrreement  to  Insure, 
Davenport  v.  Peoria  Marine  &  F.  Ins.  Ckx  17  Iowa, 
£76. 

A  requirement  that  the  policies  and  contracts  of 
iDfluraiioe  shall  be  in  writing  does  not  prevent 
a  parol  contract  of  insurance.  Security  F.  Ins.  Co. 
of  N.  Y.  V.  Kentucky  liarlne  A  F.  Ins.  Co.  7  Bush, 
61, 8  Am.  fiep.  801. 

Permission  to  contract  in  writing,  signed  and 
oounterslKned.  does  not  prohibit  a  parol  contract. 
Cooke  V.  MtntL  Ins.  Co.  of  N.  Y.  7  Daly,  655. 

But  on  the  other  side  it  has  been  held  that  under 
a  charter  providing  that  the  policies  must  be 
signed  and  countersigned  no  parol  insurance  was 
valid.  Spitzer  V.  St.  Marks  Ins.  Co.  6  Duer,  6;  San- 
ford  V.  Trust  F^  Ins.  Co.  1 N.  Y.  Legal  Obs.  214. 

Contraet  toiruurem 

'  Notwithstanding  the  slight  conflict  of  opinion 
thereis  general  agreement  that  an  agreement  to 
insure  property  need  not  be  in  writing  to  bind  the 
insurer.  Buggies  v.  American  Cent.  Ins.  Co.  114  N. 
T.  416;  Fish  v.  Cottenet,  44  N.  Y.  638;  Campbell  v. 
American  F.  Ins.  Co.  of  Philadelphia,  78  Wis.  100; 
Balle  V.  St.  Joseph  F.  A  M.  In8.Co.78  Mo.  871:  Western 
Massachuaetts  In&  Co.  v.  Dulley.  2  Kan.  847;  People^s 
Ins.  Co.  V.  Paddon,  8  m.  App.  447;  Hartford  F.  Ins. 
Co.  V.  Wilcox,  67  111.  180;  Mobile  Marine  Dock  ft 
Mut.  Ins.  Co.  V.  McMillan,  81  Ala.  711;  Home  (ns. 
Co.  V.  Adler,77  Ala.  Z42. 

In  Sandf  ord  v.  Trust  F.  Ins.  Co.,  U  Paige.  647, 2  L. 
ed.  281,  the  chancellor  said  he  was  not  prepared  to 
22  L.  R.  A. 


say  that  there  could  not  be  a  parol  agreement  for 
Insurance,  capable  of  enforcement  in  equity. 

At  common  law  a  promise  to  make  a  policy  of  in- 
surance is  not  required  to  be  in  writing.  Commer- 
cial Mut.  M.  Ins.  Co.  V.  Union  M.  Ins.  Co.  of  K.  Y.  60 
TJ.  &  19  How.  818, 16  L.  ed.  686,  afQrming  Union  Mut. 
Ins.  Co.  of  N.  Y.  V.  Commercial  Mut.  M.  Ins.  Co.  2 
Curt.  C.C.  624, 

A  parol  agreement  to  execute  an  open  policy 
to  cover  certain  described  property  is  valid.  Hen- 
ing  V.  United  States  Ins.  Co.  2  DllL  26. 

A  mutual  company  may  make  a  valid  parol  con- 
tract to  insure.  Van  Loan  v.  Farmers  Mut.  F.  Ins. 
ASBO.90N.Y.  280. 

A  contract  for  insurance  is  not  within  the  stat- 
ute of  frauds  of  Indiana.  Peoria  Marine  A  F.  Ins. 
Co.  V.  Walser,  22  Ind.  78. 

A  contract  to  insure  for  three  years,  the  insur- 
ance to  begin  within  one  year,  is  not  within  the 
statute  of  frauds.  Wiebeler  v.  Milwaukee  Mechan^ 
ice  Mut.  Ins.  Co.  80  Minn.  464. 

In  Commercial  Ins.  Co.  v.  Hallock,  27  N.  J.  L. 
646,72  Am.  Dec.  879.  the  court  said:  **The  bargain  for 
insurance  is  treated  as  binding  prior  to  the  issu- 
ance of  the  policy,  when  there  is  a  completed 
contract,**  without  laying  stress  on  whether  the 
contract  was  in  writing  or  not. 

In  considering  the  question  of  power  to  reform 
a  policy,  the  court  says  a  contract  to  insure  may 
be  by  parol.  Phcenix  Ins.  Co.  of  N.  Y«  ▼.  Byland, 
lL.B.A.648.6eMd.487. 

Aareem&nU  to  insiwe  enforced. 

In  some  cases  agreements  to  insure  have  been 
enforced,  without  anything  in  the  case  to  show 
whether  the  contract  was  in  writing  or  not.  Car- 
penter V.  Mutual  Safety  Ins.  Co.  4  Sandf.  Ch.  408,  7 
L.  ed.1162:  Hebert  y.  Mutual  L.  Ins.  Co.  12  Fed. 
Bep.807. 
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Wright  replied,  that  was  all  right,  all  he 
wanted  was  to  have  it  so  that  the  amount  was 
the  same,  and  he  (the  agent)  could  call  at 
the  bank  any  time  when  it  was  open,  and 
make  the  exchange,  and  if  he  (Wright)  was 
not  in,  the  person  in  charge  would  make  the 
exchange  for  him.  There  appears  to  have 
been  no  reason  why  the  exchange  was  not 
made  at  the  time  of  the  interview  on  the 
evening  of  July  3,  except  that  the  bank  was 
then  closed,  ^o  claim  was  thereafter  made 
by  the  plaintiff  to  the  canceled  policy ;  nor 
was  there  any  question,  at  the  trial,  of 
Wright's  authority  to  act  for  the  plaintiff, 
or  of  that  of  the  agent,  Murphy,  to  act  for 
the  defendant.  The  property  was  totally  de- 
stroyed by  Are  on  the  5th  day  of  July,  1880. 
At  that  time  the  new  policies  had  not  been 
actually  delivered,  or  the  old  one  taken  up. 
Immediately  after  the  fire,  the  defendant  was 
notified  of  it  by  telegram  from  the  a^ent, 
who  received  from  the  defendant  the  follow- 
ing response :  "  Yours  received.  Have  tele- 
graphed you  for  list  of  companies  on  stock 
with  us.  The  list  sent  to  Cincinnati  made 
no  mention  of  Kenton,  and  we  were  willing 
to  be  ignored.  George  O.  Coker,  Secretary. " 
It  was  admitted  on  the  trial,  that  proof'  of 
the  loss  was  duly  made  and  filed  with  the 
defendant ;  that  Wright  then  had  no  interest 
in  the  claim,  and»  if  the  plaintiff  was  en- 
titled to  recover,  the  amount  of  the  recovery 
should  be  $2,500  with  interest  from  Septem- 
ber 80,  1884. 

It  does  not  appear  that  the  names  of  the 
companies  in  which  the  new  policies  had 


been  written,  were  mentioned  in  the  inter- 
view between  Wright  and  the  defendant's 
agent,  nor  the  rate  or  amount  of  the  premium, 
nor  the  duration  or  conditions  of  the  policies ; 
and  it  is  claimed  by  the  defendant  that  there 
was,  therefore,  no  mutual  assent  of  the  par- 
ties to  either  of  those  terms,  and  so,  no  com- 
pleted contract  of  insurance  between  them. 
It  is  undoubtedly  true  that  those  are  essential 
elements  of  a  contract  of  insurance,  and  if 
there  was  not  a  meeting  of  the  minds  of  the 
parties  upon  them,  the  contract  was  not  con- 
summated, and  no  risk  attached.  But  it  is 
equally  true  that  the  agreement  need  not  be 
expressed  in  words ;  it  may  be  implied  from 
the  circumstances,  and  conduce  of  the  par- 
ties. 

If  the  case  of  CockeriU  v.  Cincinnati  Mvt. 
Ins.  Co.,  16  Ohio,  148,  in  which  it  was  held 
that  a  policy  of  insurance,  to  be  valid,  must 
be  in  writing,  was  not  virtually  overruled 
by  the  case  of  Dayton  Ins.  Co.  v.  Kelly,  24 
Ohio  St.  845,  as  it  was  said  to  have  been  by 
Okey,  J. ,  in  the  case  of  Amazon  Ins.  Co.  v. 
WaU,  81  Ohio  St.  683,  it  has  been  so  qualified 
by  these  subsequent  cases  as  to  limit  the  rule 
it  announced  to  policies  in  their  strict  tech- 
nical sense,  and  leave  unaffected  by  it  parol 
contracts  of  insurance. 

It  is  now  well  settled  that  a  policy  is  only 
evidence  of  the  contract,  and  the  latter  may 
be  shown  by  parol,  when  the  policy  has  not 
been  written,  or  is  withheld,  unless  such 
contract  is  forbidden  by  statute,  or  a  provision 
of  the  companies'  charter  which  is  brought 
to  the  notice  of  the  other  contracting:  party. 


The  Issuanoe  of  a  policy  may  be  enforced. 
Wooddy  V.  Old  Dominion  Tds.  Co.  81  Gratt  862. 

Specific  performance  may  be  compelled  of  an 
afrreement  to  insure.  Oeriish  v.  (German  Ins.  Co. 
66  N.  H.  855:  Kentucky  Mut  Ins.  Co.  v.  Jenks,  5 
Ind.96:  Hartford  F.  Ins.  Co.  v.  Farrish,  78  111.  166; 
Franklin  F.  Ins.  Co.  v.  Taylor,  62  Miss.  44L 

The  assured  need  not  compel  an  execution'of  the 
policy,  but  may  proceed  immediately  for  the 
amount  of  the  Injury.  Rockwell  v.  Hartford  F. 
Ins.  Co.  4  Abb.  Ft.  179. 

AQT^ffif^^^  to  renew  or  extend  the  pofict/. 

A  parol  afrreement  to  renew  an  existing  policy 
Is  enforceable.  Springer  v.  Angrio-Nevada  &  Assur. 
Corp.  88  N.  Y.  S.  B.  648;  Post  v.  .£tna  Ins.  Co.  43 
Barb.  861;  Scott  v.  Home  Ins.  Co.  68  Wis.  2S8. 

An  agreement  to  renew  from  year  to  year  until 
notice  shall  be  given  of  the  termination  of  the 
agreement  is  not  within  the  statute  of  frauds. 
First  Baptist  Church  Trustees  v.  Brooklyn  F.  Ins. 
Co.  19  N.  Y.  805. 

An  agreement  to  renew  a  policy  which  expires 
about  ten  months  after  the  agreement  is  made,  is 
not  void  as  not  to  be  performed  within  a  year,  al- 
though it  provides  for  the  renewal  each  year 
afterwards  so  as  to  constitute  a  permanent  risk. 
First  Baptist  Church  Trusteeslv.  .Brooklyn  F.  Ins. 
Co.  18  Barb.  68. 

But  it  has  been  held  that— 

A  promise  to  renew  will  not  support  an  action, 
unless  the  premium  was  paid  or  tendered.  Crog- 
ham  V.  Underwriters^ Agency  of  N.  Y.  68  Ga.  109. 

An  agreement  to  renew  a  policy  which  is  to  ez- 
phre  in  the  future  will  not  support  an  action  for 
the  loss  in  case  the  policy  Is  not  issued,  and  the 
property  is  subseq  uen tly  burned.  Idaho  Forwa  rd- 
Ing  Co.  V.  Fireman*8FandInB.Oo.  17  L.  B.  A.  686, 8 
Utah,4L 
22L.R.A. 


An  agreement  that  an  existing  policy  shall  cover 
the  interest  of  a  new  owner  may  be  made  by  paroL 
Pratt  V,  New  York  Cent.  Ins.  Co.  64  Barb.  589. 

A  valid  parol  agreement  may  be  made  to  indorse 
an  additional  riftk  on  a  policy,  which  provided  that 
no  risk  shall  be  binding  until  indorsed  thereon. 
Emery  v.  Boston  liarine  Ins.  Co.  188  Mass.  898. 

A  written  policy  may,  by  parol,  be  made  to  cover 
additional  property.  Kennebec  Co.  v.  Augusta 
Ins.  &  Bkg.  Co.  6  Gray,  204. 

A  parol  confirmation  of  the  policy  to  a  new 
owner  of  the  property  is  valid.  Wood  v.  Rutland 
&  A.  Mut.  F.  Ins.  Co.  81  Vt.  662. 

A  parol  agreement  to  an  assignment  of  a  poUcy  is 
vaUd.  Amazon  Ins.  Go.  v.  Wall,  81  Ohio  St.  683,  27 
Am.  Bep.  533. 

Coniraet  not  fuliy  completed. 

A  receipt  for  the  premium  may  be  sufficient  to 
evidence  the  contract.  Lightbody  v.  North 
American  Ins.  Co.  28  W-end.  18. 

If.  after  an  agreement  to  Insure,  the  policy  is 
made  out  and  left  in  che  possession  of  the  afreot 
for  a  month,  the  question  is  for  the  Jury  whether 
or  not  a  reasonable  time  had  expired,  and  if  so 
whether  or  not  reasonable  exertions  had  been  made 
to  give  notice  that  the  policy  was  ready  for  accept- 
ance and  payment  expected:  and  if  such  is  found 
to  be  the  case  the  contract  may  be  treated  as  at  an 
end.    Baxter  v.  Massasolt  Ins.  Co.  18  Allen,  880. 

Parol  superseded  by  toritten  contract. 
An  oral  contract  cannot  be  relied  on  as  having 
been  made  before  the  loss  occurred,  if  a  written 
one  wa«  executed,  delivered,  and  paid  for  after- 
wards.   Merchants  Mut.  Ins.  Co.  of  New  Orleans 
V.  Lyman.  82  U.  S.  15  Wall  664,  2L  L.  ed.  246. 
EnotUh  deeieions. 
In  Mead  v.  Davidson,  8  Ad.  ft  BL  808,  4  Nev.  * 
BL   701,   1  Harr.  ft  W.  166,  in  holding  the  corn- 
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Ostrander,  Ins.  gg  18,  14;  Richards,  Ins. 
§  140 ;  Relief  Fire  Ins.  Co,  <tf  N.  T.  v.  Shaw, 
94  U.  S.  574.  24  L.  ed.  291 ;  Dayton  Ins,  Oo, 
V.  KeUy,  supra;  Palm  v.  Medina  County  MuU 
F.  Ins.  Go,  20  Ohio,  629,  687.  And,  as  in 
other  cases  of  parol  contracts,  the  terms  of  the 
agreement,  and  the  assent  of  the  parties  to 
them,  may  be  shown  by  their  acts,  and  the 
attending  circumstances,  as  well  as  the  words 
they*  have  employed.  There  was,  in  this 
case,  no  express  agreement  in  regard  to  the 

?roperty  to  be  insured  by  the  new  policies, 
'he  property  was  not  mentioned  in  the  in- 
terview between  the  defendant's  agent  and 
Wright.  But,  as  it  was  agreed  the  new  pol- 
icies were  to  be  exchanged  for  the  canceled 
policy,  it  must  have  been  as  clearly  under- 
stood as  if  it  had  been  expressly  stated,  that 
they  were  to  cover  the  property  included  in 
the  canceled  policy.  So,  in  regard  to  the  rate 
and  amount  of  the  premium,  and  form  and 
conditions  of  the  policy.  It  is  not  claimed 
that  the  conditions  of  the  defendant's  poli- 
cies, or  its  rate  of  insurance  are  different 
from  those  of  like  companies ;  and,  it  is  gen- 
erally known  that  the  form  and  conditions 
of  fire  policies  in  use  by  good  companies  do 
not  differ  substantially,  and  the  rates  of  in- 
surance are  established,  and  uniform  on  the 
same  classes  of  property.  And  where  noth- 
ing is  said,  In  the  negotiation  for  insurance, 
about  special  rates  or  conditions,  it  may  be 
presumed  that  those  which  were  usual  and 
customary,  were  intended.  In  Richards  on 
Insurance,  2d  ed.  section  42,  it  is  laid  down, 
as  a  general  rule,   that  **  whether  the  con- 


tract of  insurance  is  closed  by  parol  or  by  a 
preliminary  binding  receipt,  the  legal  pre- 
sumption is  that  the  usual  policy  is  to  fol- 
low. "  And  in  the  preceding  section,  the  same 
author  says,  that  it  is  not  necessary  that  all 
the  particulars  of  a  contract  should  be  made 
the  subject  of  express  stipulation,  **for  it 
may  well  be  understood,  in  the  absence  of 
express  declaration  to  the  contrary,  that  the 
usual  form  of  policy  is  acceptable  to  both 
parties.**  It  was  held  by  the  Supreme  Court 
of  Minnesota,  in  Salisbury  v.  Hekia  Fire  Ins, 
Co,  of  Madison,  82  Minn.  460,  that,  ''upon 
an  oral  contract  of  insurance,  where  nothing 
is  said  about  conditions,  if  a  policy  is  to  be 
issued,  the  parties  are  presumed  to  intend 
that  it  shall  contain  the  conditions  usually 
inserted  in  policies  of  insurance  in  like 
cases."  And  in  Eames  v.  Home  Ins.  Go.  of 
N,  r.,  94  U.  8.  629,  24  L.  ed.  801,  Mr.  Jus^ 
tice  Bradley,  says:  **It  is  sufficient  if  one 
party  proposes  to  be  insured,  and  the  other 
party  agrees  to  insure,  and  the  subject,  the 
period,  the  amount  and  the  rate  of  insurance 
is  ascertained  or  understood,  and  the  pre- 
mium paid  if  demanded.  It  will  be  pre- 
sumed that  thev  contemplate  such  form  of 
policy,  containing  such  conditions  and  lim- 
itations as  are  usual  in  such  cases,  or  have 
been  used  before  between  the  parties.  This 
is  the  sense  and  reason  of  the  tning,  and  any 
contrary  requirement  should  be  expressly 
notified  to  the  party  to  be  affected  by  it. " 

Upon  the  facts  of  the  present  case,  there 
can  be  but  little  doubt  that  the  contract  of 
insurance  made  by  the  defendant  through  its 


pany  liable  on  a  poiioy  executed  after  the  loas  of 
tbe  ship  had  been  reported,  the  oourt  said:  ^^Bquity 
would  have  compelled  the  execution  of  the  policy 
In  accordance  with  the  agreement  which  had  been 
previously  made.** 

But  under  80  Ylot.,  chap  23,  no  marine  Insurance 
is  valid,  unlen  contained  In  a  stamped  poiioy. 
lonides  v.  Pacific  F.&TA,  Ins.  Go.  L.  B.  6  Q.  B.  674 
41L.J.Q.B.88,26L.T.N.  8.480.  L.  B.7Q.  B.  617, 
41  L.  J.  Q.  a  190,86  L.  T.  N.  8.  788. 21  Week.  Rep.  28. 

Soanatirreement  to  execute  a  marine  poiioy  can- 
not be  enforced.  Fisher  V.  Liverpool  Marine  Ins. 
Oo.L.R.8Q.a409,42Ii.  J.Q.a284,28  L.  |I.  N.  8. 
867, 22  Week.  Rep.  1& 

The  above  statute  and  decisions  do  not  seem  to 
apply,  however,  to  fire  policies. 

In  Morocco  Land  A  Trading  Oo.  v.  Fry,  11  Jur. 
N.  a  70,  U  L.  T.  N.  8.  618,  18  Week.  Rep.  810,  the 
oourt  refused  to  compel  the  execution  of  a  policy 
In  accordance  with  the  InsureWa  slip. 

But  in  Christie  v.  North  British  Ins.  Go.,  3  8baw  A 
D.  860,  It  is  Intimated  that  insurance  might  be  ef- 
fected without  the  delivery  of  a  policy;  but  It  is 
held  that  the  afrenfs  statement  that  the  applicant 
might  hold  himself  Insured  would  not  support  an 
action  as  upon  a  poiioy,  whether  It  would  support 
another  kind  of  action  or  not. 

In  Mackie  v.  Buropean  Ins.  Ck>.,  21 L.  T.  N.  8. 108, 
17  Week.  Bep.  967,  the  company  was  held  liable  on 
a  bindinir  receipt  for  the  value  of  property  burned 
before  the  policy  Issued. 

8o  It  has  been  held  that  the  binding  slip  on  an  un- 
stamped instrument  may  constitute  a  fire  contract. 
Thompson  v.  Adams,  L.  a  28  Q.  a  Div.  861. 

In  Jones  v.  Provincial  Ins.  Go.,  10  U.  0.  Q.  B.  477, 
an  action  brought  to  recover  the  amount  alleged 
to  be  due  for  a  fire  loss  was  held  not  to  be  main- 
tainable because  no  poiioy  had  issued.  The  court 
in  titrated  that  no  Insurance  could  be  effected  by 
22  L.  R.  A. 


parol;  but  that  there  might  be  an  action  for  fail- 
ure to  deliver  the  policy,  or  in  equity  to  compel 
speoiflo  performance. 

The  date  of  the  issuance  of  the  slip  and  not  that 
of  the  policy  is  to  be  regarded  in  determining  the 
question  of  concealment.  Llshman  v.  Northern 
M.  Ins.  CO..L.  a  lO.a  P.  179:  Oory  v.  Fatten,  L.  a 
7  Q.  a  804. 

Presumption  as  to  powers  of  aoenU" 
An  agent  of  an  Insurance  company  is  presumed^ 

in  favor  of  third  persons,  to  have  power  to  bind 

the  company  by  parol  contracts  for  Insurance. 

Bauble  v.  ^tna  Ins.  CX>.  2  DilL  160;  Taylor  v.  Ger- 

mania  Ins.  Co.  2  Dill.  288. 
But  the  authority  of  an  agent!  to  make  parol 

contracts  of  Insurance   will   not  be  presumed. 

JStna  Ins.  Oo.  v.  North  Western  Iron  Co.  21  Wis. 

468. 

Oases  not  4n  poinU 

There  are  oases  in  which  the  question  of  the 
validity  of  parol  insurance  has  been  raised  but 
which  have  gone  off  on  other  points  so  as  to  leave 
that  question  undecided.  i 

In  Putman  v.  Home  Ins.  Co.,  128  Mass.  824, 25  Am. 
Rep.  08,  the  question  was  as  to  the  authority  of 
the  agent  to  make  a  temporary  parol  contract 
which  would  bind  the  company. 

For  the  purpose  of  determining  the  priority  be- 
tween two  policies  the  date  of  the  parol  contract 
must  be  considered.  Hubbard  v.  Hartford  F.  Ins. 
Co.  88  Iowa,  825, 11  Am.  Bep.  125. 

There  are  many  cases  in  which  suits  have  been 
held  not  maintainable  on  the  erround  that  no  con- 
tract bad  been  perfected  between  the  parties.  Of 
this  class  of  cases  the  following  are  examples. 
Myers  v.  Liverpool  ft  L.  &  O.  Ins.  Co.  121  Mass.  888; 
Sargent  v.  National  F.  Ins.  Oo.  80  N.  Y.  086;  O'Reilly 
V.  London  Assur.  Corp.  101 N.  Y.  676.  H.  P.  F. 
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aeent,  with  the  plaintiff,  was  complete  in 
afl  its  terms.  The  plaintiff  had  previously 
arranged  with  the  agent  to  keep  its  insurance 
up  to  a  certain  amount,  in  eood  companies 
for  which  he  was  authorized  to  act.  This 
arrangement  Yirtually  left  the  selection  of 
the  companies  to  the  discretion  of  the  agent ; 
and,  acting  under  it,  he  had  written  the  pol- 
icy of  the  defendant  and  the  new  policy 
of  the  Norwich  Union  Company,  each  for 
|2,500,  and  duly  countersigned  Doth  ready 
for  delivery  to  the  plaintiff,  and  entered  the 
cancellation  of  the  policy  which  Wright  had 
in  his  possession,  before  the  interview  of  July 
8.  The  policy  of  the  defendant  was  then 
complete,   containing  a  description  of  the 

Sroperty,  the  amount,  commencement,  and 
uration  of  the  risk,  the  rate  and  amount  of 
the  premium,  and  all  the  terms  and  condi- 
tions usual  in  such  policies.  This  policy, 
and  the  new  policT  of  the  Norwich  Union, 
the  agent  proposed  to  Wright  to  exchange 
for  the  cancel^  policy,  without  condition  or 
qualification.  The  proposition  was  immedi- 
ately assented  to,  and  accepted,  without  any 
qualification  or  condition  whatever.  The 
terms  of  the  contract  of  insurance  thus  pro- 
posed by  the  defendant,  through  its  agent, 
were  definite  and  certain  in  every  particular ; 
they  were  those  set  forth  in  the  policy.  The 
acceptance  was  as  broad  as  the  proposition, 
and  was  therefore  an  acceptance  of  all  the 
terms  and  conditions  of  the  policy  as  it  was 
vn'itten.  That  the  plaintiff  chose  to  ac- 
cept the  proposition,  unqualifiedly,  without 
further  inquiry  or  examination,  affords  the 
defendant  no  ground  for  claiming  the  con- 
tract was,  on  that  account,  incomplete.  The 
only  reason  the  exchange  was  not  then  made 
was,  that  the  canceled  policv  was  locked  up 
in  the  bank.  The  parties  evidently  regarded 
the  exchange  as  complete ;  and  thereafter,  the 
agent  was  a  mere  custodian  of  the  policy  in 
question,  for  the  plaintiff,  and  the  actual 
hand  in  ff  of  it  over  was  not  essential  to  the 
risk.  Effect  will  be  given  to  the  intention 
of  the  parties ;  and  what  their  conduct  shows 
they  considered  a  delivery,  must  control,  in 
determining  whether  it  was  made.  Biddle, 
Ins.  §  149 ;  Dibble  v.  N<yrtliffrn  Amir,  Co.  of 
London,  70  Mich.  1 ;  Bodine  v.  Exchange  F, 
Ins.  Co,  ofN.  7,  61  N.  Y.  117,  10  Am.  Rep. 
666 ;  11  Am.  &  Eng.  Encyclop.  Law,  p.  285. 
It  is  quite  evident  the  a^ent  considered  the 
policy  of  the  defendant  in  full  force.  He 
reported  it  as  such  to  the  company ;  and  that 
the  latter  so  treated  it,  even  after  the  fire,  is 
shown  by  its  telegram  to  the  agent,  inquir- 
ing what  companies  were  "on  stock  with  us.** 
The  policy  was  on  the  stock  of  the  plaintiff 
in  its  manufactory.  The  manual  surrender 
by  Wright,  of  the  policy  in  his  possession, 
was  not,  we  think,  necessary  to  effect  its 
cancellation.  His  assent  to  the  cancellation 
made  by  the  agent  was  sufilclent.  It  then 
ceased  to  be  of  any  force,  and  was  so  treated 
by  the  parties. 

The  only  other  ground  upon  which  it  is 
claimed  the  defendant  is  not  liable  is,  that 
the  premium  was  not  paid  until  after  the 
loss  occurred.  Murphy  was  the  duly  com- 
missioned agent  of  the  defendant,  authorized 
to  nuike  contracts  of  insurance,  collect  pre- 
83L.K.  A. 


mi  urns,  and  Issue  and  renew  policies;  and, 
to  that  end,  was  furnished  by  the  defendant 
with  printed  forms  of  policies,  signed  in 
blank  by  the  president  and  secretary  of  the 
company,  to  enable  him,  without  conference 
with  them,  to  countersign  and  issue  the  pol- 
icies in  behalf  of  the  company.  It  is  well 
settled  that  such  an  agent  is  the  general  a^ent 
of  the  company,  and  may,  in  nis  dealings 
with  those  he  insures,  waive  payment  in  cash, 
of  the  premiums,  and,  indeed,  any  of  the 
conditions  of  the  policy,  except  when  a  re- 
striction upon  his  authority  is  in  some  way 
brought  to  the  knowledge  of  the  insured.  In 
a  recent  and  valuable  work  on  insurance,  it 
is  said,  that  a  fire  policy  ''does  not  ordinarily 
make  the  payment  of  the  premium  a  condw 
tion  precedent  to  the  validity  of  the  contract, 
and  a  general  agent  may  of  course  extend 
credit  to  the  insured,  or  not,  as  he  chooses. 
The  general  custom  where  credit  is  given,  is 
for  the  agent  to  do  so  on  his  own  responsi- 
bility. But  in  case  the  agent  should  make  de- 
fault in  accounting  to  the  company  the  pol- 
icy will  nevertheless  be  valid.  And  though 
the  pol  icy  provide  that  it  shall  not  take  ef- 
fect until  the  premium  is  paid  in  cash,  the 
general  agent  has  power  to  waive  the  pre- 
mium, and  will  be  held  to  have  waivea  it 
if  he  delivers  the  policy  without  enforcing 
payment."  Richards,  Ins.  2d  ed.  §  95.  And 
m  section  03  of  the  same  work,  that  author 
says :  **  An  agent  of  a  life  company  who  is 
intrusted  with  the  business  of  closing  the 
contract  by  delivering  the  policy  is  held  to 
have  an  implied  authority  to  determine  how 
the  premium  then  due  shall  be  paid,  whether 
by  cash,  or,  as  is  sometimes  done,  by  giving 
credit,  in  which  case  the  agent  becomes  the 
creditor  of  the  insured,  and  the  debtor  of 
insurer.  In  that  event,  though  the  agent 
subsequently  defaulted  and  the  money  never 
reached  the  company,  the  policy  would  still 
be  binding.  By  the  weight  of  authority  the 
agent  is  neld  to  haye  this  discretionary 
power,  although  the  policy  in  terms  denies 
it ;  but  this  is  based  upon  his  possession  of 
the  document  for  purposes  of  delivery,  and 
his  instructions  to  deliver  it,  and  oonse* 
quently  his  power  does  not  extend  to  subse- 
quent premiums  or  premium  notes. "  Bodine 
v.  Exchange  F,  Ins,  Co,  of  N,  Y.  61  N.  Y. 
117,  10  Am.  Rep.  566.  The  authorities  on 
this  subject  are  extensively  collected  in  that 
very  convenient,  and  almost  indispensable 
work.  The  American  and  English  Ency- 
clopedia of  Law,  vol.  11,  page  888.  The 
waiver  of  the  payment  of  the  premium  in 
cash  is  an  act  within  the  exercise  of  the 
agent's  general  authority  to  issue  policies  and 
collect  the  premiums,  and  such  waiver  may 
be  either  express  or  implied.  And  when,  as 
in  the  case  before  us,  it  has  been  the  custom 
of  the  agent,  under  an  arrangement  with 
the  insured  by  which  the  letter's  insurance 
should  be  kept  up  to  a  certain  amount  by 
renewals  or  new  policies,  to  charge  the  in- 
sured with  the  premiums  as  policies  wers 
issued  or  renewed,  and  have  periodical  settle- 
ments, when  the  premiums  would  be  paid« 
a  credit  for  a  premium  so  charged,  to  the 
next  period  of  settlement  may  be  fairly  im- 
plied. 
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We  see  no  reason,  upon  the  facts  of  this 
•case,  why  the  plaintitf  should  not  recover, 
«g  it  did  in  the  court  of  common  pleas. 


Ths  judgment  of  t7u  Oirmit  Court  i$  then- 
fore  reveried,  and  that  of  the  Common  Pleaa 
affirmed. 


UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OP  GEORGIA- 


GEORGIA  PACKING  CO.  et  cd. 
Mayor  and  Council  of  MACON. 


.Fed.  Bep ) 


1.  Alieenfletazof  tSOOperajmnmim- 
poaed  on  every  person  ■ellinn^  in  a  city 
any  meat  which  is  not  from  aDimals  of  his  owo 
raiflioff,  uDleas  he  rents  a  stall  in  a  public  marker, 
while  the  rent  of  Buch  stall  is  $160  per  year  and 
the  market  reffulations  are  so  restricted  and  bur- 
densome as  to  preclude  the  reasonable  conduct  of 
a  wholesale  business  there,  is  unconstitutional  in 
respect  to  wholesale  dealers  in  meat  brought  from 
other  states,  by  reason  of  the  necesBarily  result- 
Inff  discrimination  against  them,  although  the 
ordinances  on  the  subject  on  their  face  purport 
to  apply  to  vendors  irrespective  of  the  places  from 
which  it  comes,— especially  where  neither  sales 
nor  inspection  of  meat  are  restricted  to  the  mar- 
ket, and  the  regulations  are  clearly  nmde  for  the 
purpose  of  revenue  and  not  merely  to  prevent  the 
sale  of  uninspected  meat. 

S*  The  enforcement  of  city  ordinaaoes 
which  attempt  an  unconstitutional  interference 
with  ioterstate  commerce  may  be  restrained  bj 
injunction  from  a  federal  court 

(August  2,  U0B.) 

SUIT  to  enjoin  defendants  from  enforcing 
against  complainants  the  provisions  of  a 
•city  ordinance  regulating  the  sale  of  dressed 
meats.    Judgment  in  fonor  of  complainants. 

Statement  bv  Speer,  J.: 

The  complainants  are  wholesale  and  retail 
1)utcher8  in  the  city  of  Macon,  in  this  dis- 
trict. They  supply  meats  to  the  people  of 
Macon  and  the  surrounding  country,  dealing 
exclusively  in  dressed  meats.  They  do  not 
slaughter.  Five  sixths  of  the  meats  they 
furnish  their  customers  are  cattle  reared  in 
western  states,  killed  and  dressed  there,  and 
-shipped  in  refrigerating  cars  to  Macon. 
These  are  of  a  better  quality  than  the  meats 
obtained  in  the  country  contiguous  to  Macon, 
and  the  complainants  state  for  that  reason 
would  naturally  be  regarded  with  more  favor 
by  the  public,  if  the  complainants  had  the 
•equal  protection  of  the  laws:  but  complain- 
ants insist  that  this  is  not  the  case,  for  that 
the  mayor  and  council  of  the  city  of  Macon 
are  depriving  them  of  the  equal  protection 
of  the  laws,  and  of  due  process  of  law,  and 
of  ttie  right  they  have  to  conduct  their  busi- 
ness conformably  to  law.  The  gravamen  of 
the  complaint  Is  that  on  the  second  day  of 
June,  1888,  certain  market  regulations  were 


NOTS.— The  opinion  in  the  above  case  very  fully 
presents  the  subject  of  license  taxes  as  affectingr 
interstate  commerce  in  meat,  and  illustrates  it  by 
a  striking  instance  of  an  unlawful  attempt  to  re- 
-strict  such  trade. 
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enacted  for  Macon ;  market  hours  were  pre^ 
scribed,  as  follows :  In  winter  from  daylight 
until  ten  o'clock.  In  summer  from  8  A.M. 
to  9  A.  M.  By  the  municipal  law,  winter 
begins  October  1,  and  summer,  April  1 ;  but 
on  Saturdays  the  market  house  is  open  from 
8  o'clock  P.  M.  to  8  o'clock  P.  M.  in  winter, 
and  9  o'clock  in  summer.  These  regulations 
further  provide  that  it  is  unlawful  to  sell  or 
offer  for  sale  any  meats  on  the  streets  or  else- 
where in  the  citv  of  Macon  during  said 
market  hours,  and  heavy  penalties  are  pre- 
scribed for  a  violation  of  this  rule.  Stalls 
are  rented  in  the  market,  but  none  for  a  sum 
leas  than  $150  per  annum,  but  although  a 
butcher  may  rent  a  stall,  yet  his  business  Is 
practically  destroyed  for  the  ordinance  pro- 
vides that  no  person  shall  be  permitted  to 
buy  more  at  the  market  than  Is  necessary  for 
the  use  of  his 'or  her  family,  except  during 
the  last  hour  of  the  market  hours,  and  further 
that  no  person  shall  sell,  or  contract  to  sell, 
to  any  one,  any  article  of  produce  or  meat 
which  is  to  be  delivered  after  market  hours, 
outside  of  the  market  building.  Not  only, 
therefore,  is  complainants'  business  cut  off 
elsewhere  during  the  market  hours,  but  even 
as  renters  of  stalls  they  claim  they  are  so 
hindered  and  limited  as  to  prevent  them  from 
selling  meats  in  any  considerable  amount  to 
those  who  are  willine  to  buv.  It  is  further 
provided  by  the  market  ordinances  that  all 
persons,  not  renting  a  stall  at  the  market  for 
the  sale  of  meat,  and  who  shall  sell  any  kind 
of  meat  on  the  streets  of  the  city  of  Macon, 
at  any  time  during  the  day  or  night,   shall 

fiay  a  license  tax  of  $500  per  annum,  said 
icense  to  be  paid  in  advance ;  provided,  this 
section  shall  not  apply  to  farmers  bringing 
into  the  city  for  the  purpose  of  sale  the  nesE 
of  any  animal  raised  by  themselves  after 
market  hours.  By  this  last  clause  we  may 
safely  presume  it  is  meant  that  it  shall  not 
apply  to  farmers  bringing  into  the  city  for 
the  purpose  of  sale,  after  market  hours,  the 
flesh  of  any  animal  raised  by  themselves. 

It  is  further  provided  that  after  the  expira- 
tion of  market  hours  everv  person  having  any 
product  or  article  for  sale  shall  remove  the 
same  from  the  market  place.  On  account  of 
this  last  provision,  the  complainants  com- 
plain that  they  are  forced  to  haul  their  meats 
to  and  from  the  market  at  great  trouble,  ex- 
pense, and  annoyance.  That  on  account  of 
the  restrictions  and  hindrances  above  men- 
tioned, although  the  market  hours  constitute 
the  principal  portion  of  the  day  when  the 
people  have  ordinarily  been  accustomed  to 
make  their  purchases  of  meat,  yet  the  sales 
at  the  market  do  not  constitute  one  half  of 
the  sales  at  retail  made  after  market  hours  at 
the  complainants'  respective  places  of  busi- 
ness elsewhere  in  the  town,  so  that  a  large 
part  of  their  capital  and  time  are  wasted 
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daring  market  hours.  That  the  ordinance 
further  provides  ''that  a  license  shall  be  im- 
posed on  butchers  or  others  who  have  no  stall 
in  the  market  and  who  shall  sell  from  any 
shop  or  wagon  (other  than  nonresidents  sell- 
ing meats  of  their  own  raising)  ;  and  no 
license  shall  be  issued  for  less  than  five  hun- 
dred dollars."  This,  it  is  alleged,  is  a  dis- 
crimination in  favor  of  the  producers,  of  meat 
raised  in  the  country  tributary  to  Macon, 
and  against  meat  producers  who  make  their 
products  in  the  western  markets,  and  ship 
them  for  sale  to  Georgia. 

The  license  tax,  exclusive  of  the  market 
ordinance,  for  the  year  1893  upon  wholesale 
dealers  in  meat,  selling  to  the  trade  only, 
is  $25. 

Complainants  aver  that  the  wholesale  meat 
trade  in  Macon  handles  western  meats  only. 
There  is  not  enough  meat  produced  in  the 
country  around  Macon  to  create  a  wholesale 
business,  and  the  tax  operates  to  put  a  burden 
upon  interstate  commerce  and  to  give  an  un- 
due advantage  to  dealers  in  meats  raised  near 
Macon.  If  the  complainants  should  not  rent 
a  stall  in  the  market  house  under  these  or- 
dinances, they  must  pay  a  license  of  foOO, 
even  tliough  they  sell  only  after  the  market 
hours  are  over,  while  farmed  from  the  sur- 
rounding country  may  retain  meats  brought 
into  the  city  without  any  license  whatever. 
The  market  ordinance,  undertaking  to  prevent 
the  sale  of  meat  on  tho  streets  of  the  city  of 
Macon  outside  of  market  hours  expressly 
recognizes  such  sales.  It  is  not,  therefore,  an 
ordinance  intended  to  prevent  the  selling  of 
meats  on  an^  particular  street  or  in  anv  par- 
ticular locality.  Nor  does  it  provide  for  the 
inspection  of  meats  elsewhere  than  at  the 
market,  and  In  point  of  fact  the  officials  of 
the  city  have  at  no  time  undertaken  to  inspect 
meats  elsewhere  than  in  the  market  house. 
It  is,  then,  not  an  ordinance,  made  for  the 
protection  of  health,  or  for  the  inspection  of 
meats,  or  for  compelling  the  sale  of  meats 
in  a  particular  locality,  which  might  be  done 
under  the  exercise  of  the  police  power;  but 
that  under  the  ^uise  of  police  regulation,  it 
is  an  ordinance  wholly  for  the  collection  of 
a  revenue.  That  as  such  it  is  in  violation 
of  the  constitution  of  the  state  of  Georgia 
and  of  the  United  States,  in  that  it  pre- 
scribes a  cheaper  license  tax  for  those  who 
sell  in  the  market  and  at  their  regular  place 
of  business,  than  for  those  who  sell  at  their 
regular  place  of  business,  and  no  tax  at  all 
for  farmers  selline;  in  the  city  after  market 
hours,  while  handlers  of  western  meats,  not 
stall  holders,  must  pay  a  tax  of  $500  to  sell 
in  the  city  after  market  hours.  The  consti- 
tution of  the  state  of  Georgia  provides  that 
""all  taxation  shall  be  uniform  upon  the  same 
class  of  subjects.**  The  Constitution  of  the 
United  States  provides  that  "the  citizens  of 
the  different  states  ehall  be  entitled  to  the 
equal  protection  of  the  laws." 

One  of  the  complainants,  W.  L.  Henry, 
has  already  been  arrested  for  offering  whole- 
some western  meats  for  sale  at  his  place  of 
business  and  selling  during  market  hours, 
and  was  tried  before  the  recorder  of  the  mayor 
and  council  of  the  city  of  Macon,  on  the 
charge  that  he  had  sold  meat  at  his  said  place 
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of  business  during  the  aforesaid  market 
hours,  and  was  fined  $25  and  costs.  This  was 
appealed  to  the  supreme  court  of  the  state 
which  court  held  that  the  ordinance  was 
valid.  The  mayor  and  council  of  the  city 
of  Macon  threaten  to  continue  to  arrest  and 
fine  complainants  every  time  they  undertake 
to  sell,  or  offer  for  sale,  during  market  hours* 
any  meats,  at  their  said  places  of  business. 

Complainants  further  aver  that  they  will 
each  be  damaged  in  very  large  amounts,  ex- 
ceeding the  sum  or  value  of  $2,000,  exclusive 
of  costs. 

The  bill  pra^rg  that  the  court  will  fprsLJit  a 
writ  of  injunction  perpetually  enjoining  and 
restraining  the  defendants,  their  clerks,  at- 
torneys, agents,  servants,  and  employes  from 
enforcing  or  endeavoring  to  enforce  against 
complainants  any  penalty  provided  in  said 
ordinances  for  selling  or  offering  for  sale  any 
of  said  meats  at  their  respective  places  of 
business  or  elsewhere  in  the  city  of  Macon, 
otherwise  than  at  said  market  house,  or  from 
selling  their  meats  at  any  time  durine  said 
market  hours ;  and  be  further  enjoined  from 
collecting  or  attempting  to  collect  the  license 
fee  fixed  by  said  ordinances  for. the  sale  of 
meats  elsewhere  than  in  said  market  house; 
and  further  from  interfering  with  complain- 
ants for  selling  at  any  time  during  market 
hours  such  meats  as  they  may  have  to  offer 
for  sale,  to  all  persons  who  may  there  desire 
to  buy,  and  that  said  market  ordinances  may 
be  decreed  to  be  unconstitutional  and  void 
They  ask  for  a  provisional  injunction  pen- 
dente lite. 

The  mayor  and  council  of  the  city  of  Ma- 
con demur  to  the  bill  for  want  of  jurisdic- 
tion in  this  court  upon  the  ground  that  all 
the  parties  arc  citizens  of  the  state  of  Georgia, 
and  further,  because  it  does  not  appear  that 
a  question  is  raised  depending  upon  the  vio- 
lation of  any  part  of  the  Constitution  of  the 
United  States;  and  they  answer  that  they 
have  the  right  to  regulate  the  selling  of  meat 
in  the  city  of  Macon,  and  to  confine  the  sales 
thereof  to  the  market  house  in  said  city  dur- 
ing market  hours.  They  further  answer  that 
they  have  the  right  to  fix  a  license  for  the  sale 
of  meats  and  other  articles  in  said  city. 
They  deny  that  the  effect  of  the  licenses  so- 
fixed  by  them  in  any  way  violates  the  Con- 
stitution or  the  statutes  of  the  United  States. 

No  preliminary  injunction  was  granted, 
and  the  facts  not  being  in  dispute,  the  court 
has  taken  under  advisement  the  matters  pre- 
sented by  the  bill,  the  answer,  and  the  de- 
murrer. 

Mr,  Marion  Erwin  for  complainanta. 
ifr.  R.  W.  Patterson  for  defendants. 

Speer«  J.,  delivered  the  following  opin- 
ion: 

It  will  be  observed  from  the  averments  of 
the  bill  that  there  is  no  attempt  to  prohibit 
the  sales  of  meats  elsewhere  than  in  the 
market  house  of  the  city.  The  ordinances  in 
question,  therefore,  are  not  directed  towards 
the  avoidance  of  the  green  grocers  and  butcher 
shops.  It  cannot,  we  think,  be  denied  that 
it  is  within  the  power  of  the  city  to  fix  one 
or  more  localities  for  the  sale  of  meat.    Thi* 
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may  be  done  to  facilitate  iDspection  but  since 
by  permission  of  the  city  a  very  large  amount 
of  the  meat  is  sold  at  the  butcher  shoj^s,  and 
places  of  business,  elsewhere  than  in  the 
market,  it  is  evident  that  the  prohibition  of 
sales  during  market  hours  at  such  places  is 
not  intended  to  p.revent  sales  of  un-inspected 
meat.  It  is  true  it  appears,  in  point  of  fact, 
that  the  city  authorities  do  not  inspect  meats 
except  at  the  market  house,  yet  the  ordi- 
nance authorizes  them  so  to  do.  After  provid- 
ing  that  "no  person  shall  sell  any  article  not 
wholesome  for  food,"  it  provides  that  "the 
clerk  and  inspector  shall  seize  any  such 
article  he  may  find  in  the  market  and  cause 
it  to  be  destroyed,  and  the  offender  shall  be 
punished,  etc."  The  meaning  of  the  word 
^"market"  in  this  sense  cannot  be  market 
house,  but  in  its  broadest  sense  relates  to  and 
embraces  all  articles  of  food  offered  for  pur- 
chase or  sale  in  the  city.  The  city  law, 
therefore,  expressly  authorizes  the  maintc- 
nance  of  butcher  shops  at  any  plac«  in  the 
city,  and  further  provides  for  the  inspection 
of  meats  at  such  places.  It  cannot  then  be 
satisfactorily  argued  that  these  regulations 
are  made,  either  to  compel  the  concentration 
of  the  meat  business  at  the  market  house  or 
to  facilitate  the  inspection  of  meats.  If  in 
order  to  facilitate  inspection,  the  ordinance 
had  expressly  forbidden  the  sales  of  meats  in 
the  city,  elsewhere  than  at  the  mdrket  house, 
it  mi^ht  not  have  been  difficult  to  sustain  its 
constitutionality,  even  though  it  might  have 
gravely  interfered  with  interstate  commerce. 
Such  an  ordinance  would  seem  to  be  within 
the  legitimate  police  powers  of  the  city. 
8laughUr'H<mse  Gases,  83  U.  8.  16  Wall.  36, 

21  L.  ed.  894 ;  Butchers  Uhian,  8.  K  d  L.  S. 
L.   Go.  V.   Grescent   Gity  L.  8.  L,  d  8,  H. 

Co.  Ill  U.  8.  746,  28  L.  ed.  585.  But  the 
ordinance  not  being  of  this  character,  the  ar- 
gument in  its  support  based  upon  that  theory 
must  logically  fail.  Vide  opinion  of  Mr. 
Justice  Uarlem  in  Minnesota  v.  Barber,  136  U. 
8.  329,  84 L.  ed.  461,  Sinters.  Com.  Rep.  185. 

Tide  also  Spellman  v.  New  Orleans,  45  Fed. 
Bep.  8 ;  Ex  parte  Kieffer,  40  Fed.  Rep.  JB99. 

It  is  not  disputed  that  the  business  con- 
ducted by  the  complainants  is  almost  entirely 
that  of  selling  meats  raised  in  the  western 
states.  These  meats  are  transported  to  Macon 
and  stored  and  offered  for  sale  by  means  of 
refrigerating  apparatus.  Complainants  thus 
engaged  must  in  obedience  to  the  ordinance 
rent  a  stall  in  the  market  and  pay  |150  there- 
for. They  must,  if  engaged  as  wholesale 
dealers,  also  pay  a  license  tax  of  (25  for  the 
privilege  of  carrying  on  their  business. 
From  these  burdens,  one  who  deals  in  meats 
produced  in  the  surrounding  country  is 
wholly  exempt.  Not  only  is  this  true,  but 
in  the  most  important  hours  for  that  purpose, 
during  the  day,  the  complainants  are  denied 
the  right  of  making  sales  of  any  amount,  for 
the  reason  that  their  places  of  business  else- 
where than  in  the  market  house  must  be 
closed,  and  in  the  market  house  tliey  are  per- 
mitted to  sell  to  any  one  person  no  more  than 
enough  for  consumption  in  one  day,  while 
this  IS  true,  the  producers  of  meat  in  this 
state  may  sell  before  and  after  market  hours 
any  amount  they  please,  without  the  imposi- 
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tion  of  any  tax  or  license  charge  whatever. 
It  cannot  be  denied  that  the  effect  of  this  dis- 
crimination operates  severely  against  the  sale 
of  meat  pro<luced  in  other  states,  and  what- 
ever may  be  the  power  of  the  city  govern- 
ment to  discriminate  between  the  producers 
of  meat  in  the  surrounaiog  country,  and  those 
who  sell  the  same  meat  in  the  city,  they  have 
no  power  to  make  a  regulation  which  oper- 
ates in  favor  of  home  products  and  against 
the  production  of  other  states,  and  such  reg- 
ulations are  in  contravention  of  the  Cpnsti- 
tution  of  the  United  States.  Nor  does  it 
matter  how  such  regulations  are  denominated 
or  how  they  are  expressed.  In  the  case  of 
Welton  V.  Missouri,  91  U.  S.  275,  23  L.  ed. 
347,  it  was  declared  by  the  Supreme  Court 
that  a  license  tax,  required  f<  r  the  sale  of 
goods  is  in  effect  a  tax  upon  the  goods  them- 
selves; and  further  that  the  statute  of  Mis- 
souri which  required  the  payment  of  a  li- 
cense tax  from  persons  who  deal  in  the  sale 
of  goods,  wares,  and  merchandise,  which  are 
not  the  growth,  produce,  or  manufacture  of 
the  state,  by  going  from  place  to  place  to  sell 
the  same  in  the  state  and  requires  no  such 
license  tax  from  persons  selling  in  a  similar 
way  goods  which  are  the  growth,  produce,  or 
manufacture  of  the  state,  is  in  conflict  with 
the  power  vested  in  congress  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states.  They  hold  further  that  this 
power  protects  property,  "which  is  trans- 
ported as  an  article  of  commerce  from  for- 
eign countries,  or  among  the  states,  from 
hostile  or  interfering  state  legislation  until 
it  has  mingled  with  or  become  a  part  of  the 
general  property  of  the  country,  and  pro- 
tects it  even  after  it  has  entered  a  state  from 
any  burdens  imposed  by  reason  of  its  for- 
eign origin.**  The  decision  itself  was  pro- 
nounced by  that  venerable  and  illustrious 
jurist,  Mr.  Justice  Field,  who  for  years  has 
devoted  his  undoubted  genius  to  an  unswerv- 
ing defense  of  what  he  has  deemed  to  be 
the  rights  of  the  states  against  encroach 
ments  of  the  national  authority.  It  will 
not  be  denied  he  declares  that  that  portion 
of  commerce  with  foreign  countries  and  be- 
tween the  states  which  consists  in  the  trans- 
portation and  exchange  of  commodities  la 
of  nfttional  importance,  and  admits  and  re- 
quires uniformity  of  regulation.  The  very 
object  of  investing  this  power  in  the  general 
government  was  to  insure  this  uniform- 
ity against  discriminating  state  legislation. 
The  depressed  condition  of  commerce  and  the 
obstacles  to  its  growth  previous  to  the  adop- 
tion of  the  constitution,  from  the  want  of 
some  single  controlling  authority,  has  been 
frequently  referred  to  by  this  court  In  com- 
menting upon  the  power  in  question.  **It 
was  regulated,*'  says  Ghief  Justice  Marshall, 
in  delivering  the  opinion  in  Brawn  v.  Mary- 
land, "by  foreign  nations,  with  a  single 
view  to  their  own  interests;  and  our  dis- 
united efforts  to  counteract  their  restrictions 
were  rendered  impotent  by  want  of  com- 
bination. Congress  indeed,  possessed  the 
power  of  making  treaties;  but  the  inability 
of  the  federal  government  to  enforce  them 
became  so  apparent  as  to  render  that  power 
in  a  great  degree  useless.     Those  who  felt 
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the  injury  arising  from  this  state  of  things, 
tind  those  who  were  capable  of  estimating  the 
influence  of  commerce  on  the  prosperity  of 
nations,  perceived  the  necessity  of  giving  the 
control  of  this  important  subject  to  a  single 
government.  It  may  be  doubted  whether 
any  of  the  evils  proceeding  from  the  feeble- 
ness of  the  federal  government  contributed 
more  to  that  great  revolution  which  Intro- 
duced the  present  system  than  the  deep  and 
general  conviction  that  commerce  ought  to 
be  regulated  by  congress.  **  25  U.  S.  13  Wheat. 
446,  6  L.  ed.  688.  He  continues:  "The 
power  of  the  state  to  exact  a  license  tax  of 
any  amount  being  admitted,  no  authority 
would  remain  in  the  United  States  or  in  this 
court  to  control  its  action,  however  unreason- 
able or  oppressive.  Imposts  operating  as  an 
absolute  exclusion  of  the  goods  would  be 
possible,  and  all  the  evils  of  discriminating 
state  legislation,  favorable  to  the  interests  of 
one  stAte  and  injurious  to  the  Interests  of 
other  states  and  countries,  which  existed  pre- 
vious to  the  adoption  of  the  constitution, 
might  follow,  and  the  experience  of  the  last 
fifteen  years  shows  would  follow,  from  the 
action  of  some  of  the  states."  What  a  state 
may  not  do,  it  may  not  authorize  a  city  to 
do.  Mr,  Justice  Miller  in  his  luminous  and 
valuable  lectures  on  the  Constitution,  upon 
exhaustive  consideration  of  authority  ex- 
presses the  same  conclusions.  Miller,  Const. 
SS  9,  438-473. 

In  the  case  of  Vaight  v.  Wright,  141  U.  8. 
62,  85  L.  ed.  688,  the  Supreme  Court  passed 
on  this  state  of  facts :  The  state  of  Virginia 
had  enacted  a  statute  which  provided  that  all 
flour  brought  into  the  state  and  offered  for  sale 
therein  shall  be  reviewed,  and  have  the  Vir- 
ginia inspection  marked  thereon,  and  im- 
posing a  penalty  for  offerinj^  such  flour  for 
sale  without  sucn  review  or  inspection.  The 
court  held  this  to  be  repugnant  to  the  com- 
merce clause  of  the  constitution,  because  it  is 
a  discriminating  law,  requiring  the  inspec- 
tion of  flour  brought  from  other  states  when  it 
is  not  required  for  flour  manufactured  in 
Virginia. 

In  the  case  of  Brimmer  v.  Ssbman,  188  U.  8. 
78,  84  L.  ed.  862.  8  Inters.  Com.  Rep.  485,  Mr. 
Justice  Harlan  delivering  the  opinion  ^  the 
court  remarked  :  **  Undoubtedly  a  state  may 
establish  regulations  for  the  protection  of  its 
people  against  the  sale  of  unwholesome 
meats,  provided  such  regulations  do  not  con- 
flict with  the  powers  conferred  by  the  consti- 
tution upon  congress,  or  infringe  on  those 
granted  and  secured  by  that  instrument.  But 
It  may  not  under  the  guise  of  exerting  its 
police  powers  enact  inspection  laws  and  make 
discriminations  against  the  products  and  in- 
dustries of  some  states  in  favor  of  the  pro- 
ducts and  industries  of  its  own  or  other  states. 
The  owner  of  the  meats  here  in  question,  al- 
though they  were  from  animals  slaughtered 
in  Illinois,  had  the  right  under  the  constitu- 
tion to  compete  in  the  markets  of  Virginia 
upon  terms  of  equality  with  the  owners  of 
like  meats  from  animals  slaughtered  in  Vir« 
ffinia  or  elsewhere  within  one  hundred  miles 
from  the  place  of  sale.  Any  regulation 
which,  in  terms  or  by  its  necessary  operation 
22L.R.A.  . 


denies  this  equality  in  the  markets  of  the 
state  is,  when  applied  to  the  people  and  the 
products  or  industries  of  other  states,  a  direct 
burden  upon  commerce  among  the  states  and 
therefore  void.  **  Of  this  case  we  may  say, 
in  the  language  of  Justice  Bradley  :  "  The 
decision  in  the  case  is  so  directly  apposite  to 
the  present  that  it  is  unnecessary  to  proloof 
the  discussion  or  to  cite  further  authorities.* 
V&ight  v.   Wright,  supra. 

It  is  clearly  evident  that  the  local  regula- 
tions of  the  city  of  Macon,  imposing  a  tax 
of  $500,  or  $150  and  other  restrictions  on  the 
selling  of  western  meats  and  nothing  of  the 
kind  on  the  sale  by  producers  of  their  own 
meats  raised  in  this  state,  by  its  necessary 
operation,  denies  to  the  former  equality  in 
the  markets  of  his  state  and  is  a  direct  burden 
upon  the  commerce  among  the  states  and  is 
therefore  void.  See  also  Hannibal  dbSt.  J.  R. 
Go.  V.  Husen,  95  U.  S.  465,  24  L.  ed.  527. 
The  language  of  the  ordinance  is :  "  All  per- 
sons not  renting  a  stall  at  the  market  for  the 
sale  of  meat,  and  who  shall  sell  any  kind  of 
meat  on  the  streets  of  the  city  of  Macon  at 
9knj  time  during  the  day  (nt  night,  shall  pay 
a  license  tax  of  $500  per  annum,  such  license 
to  be  paid  in  advance :  Provided  this  section 
shall  not  supply  to  farmers  bringing  into  the 
city  for  the  purpose  of  sale  the  flesh  of  any 
animal  raised  by  themselves  after  market 
hours, "  and  the  Tax  Ordinance  of  1893,  as 
follows :  **Be  it  ordained  by  the  mayor  and 
council  of  the  city  of  Macon  and  it  is  hereby 
ordained  by  authority  of  the  same,  that  the 
following  licenses  and  special  taxes  shall 
be  levied  and  collected  in  the  city  of  Macon 
for  the  year  1893 :  Butchers  and  others  who 
have  no  stall  in  the  market  and  who  shall 
sell  from  shop  or  wagon,  other  than  nonresi- 
dents selling  meats  of  their  own  raising,  and 
no  license  shall  issue  for  less  than  five  hun- 
dred dollars."  It  is  true,  the  tax  ordinance 
excepts  from  its  verbal  operation  **  nonresi- 
dents selling  meats  of  their  own  raising, "  but 
since  it  is  evident  that  only  persons  who  can 
avail  themselves  of  this  privilege  are  non- 
residents who  live  in  the  immediate  vicinity 
of  Macon,  it  effectually  excludes  meat  pro- 
ducers from  all  the  other  states. 

Nor  is  this  conclusion  to  be  avoided  merely 
because  this  enactment  purports  to  apply 
alike  to  the  vendors  of  meat  in  this  state  as 
well  as  to  meats  produced  in  other  states,  for 
"the  burden  imposed  by  a  state  upon  inter- 
state commerce  is  not  to  be  sustained  simply 
because  the  statute  imposing  it  applies  alike 
to  the  people  of  all  the  states,  including  the 
people  of  the  state  enacting  such  statute." 
jBrimmer  ▼.  Bebman,  supra. 

The  case  of  Osb<nn^  v.  MofnU,  88  U.  8.  16 
Wall.  479,  21  L.  ed.  470,  which  seems  to 
hold  a  contrary  doctrine,  has  been  overruled 
in  later  decisions.  See  Ldoup  v.  Mobile,  127 
U.  S.  640,  32  L.  ed.  811,  2  Inters.  Com.  Rep. 
\U\AsherY.  Terns,  128  U.  S.  129.  82  L.  ed. 
368,  2  Inters.  Com,  Rep.  241 ;  Oruteher  v. 
Kentucky,  141  U.  S.  47.  85  L.  ed.  649. 

It  follows  also  that  the  wholesale  tax  for 
the  business  of  meat  selling  within  the  city 
of  Macon  is  void,  the  evidence  showing  that 
this  business  depends  entirely  upon  the  sale 
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of  wefltern  meats,  there  belne  do  pretense  of 
imposing  a  tax  on  home-made  meats  sold  in 
bulk. 

For  the  foregoing  reasons  the  defendants 
must  be  enjoin^  from  collecting  these  taxes. 
Because  their  regulations  are  also  unconsti- 
tutional as  imposing  an  unlawful  restriction 
upon  commerce  between  the  states,  they  must 
be  restrained  from  enforcing  or  endeavoring 
to  enforce  the  penalties  provided  in  the  or- 
dinances for  selling  or  offering  for  sale  their 
meats  at  their  regiuar  places  of  business,  or 
elsewhere  in  the  city  of  Macon,  otherwise 
than  at  the  market  house,  and  from  selling 
their  meats  at  any  time  during  market  hours, 
as  prohibited  in  said  ordinances,  and  from 


collecting  or  attempting  to  collect  from  com« 

Slainants  the  license  fee  fixed  by  such  or- 
inances,  for  the  sale  of  meats  elsewhere  than 
in  the  market  house ;  and  must  be  further  en- 
joined from  preventing  the  complainants, 
who  have  rented  stalls  at  the  market  house, 
from  selling  at  the  market  house  as  much  of 
their  meats  as  thev  may  have  the  opportunity 
to  sell  to  any  and  all  persons  who  may  there 
desire  to  buy.  That  in  so  far  as  the  said 
market  ordinances  are  intended  to  support 
these  restrictions  they  are  unconstitutional 
and  void. 

Let  the  demurrer  he  overruled,  and  the  anateer 
be  declared  inmj/lcient. 


TEXAS  SUPREME  COURT. 


David  M.  WADKINS  et  al.,  AppU., 
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Statntory  mntbority  to  a  married  wobv 
aa  to  convey  her  separate  property 

by  joinlnir  with  her  husband  will  not  extend  to 
an  implied  covenant  of  warranty  so  as  to  make 
such  d^,  at  least  in  the  absence  of  an  express 
covenant,  operate  on  an  after-acquired  Interest 
In  the  property,  when  she  owned  only  an  undi- 
vided portion  at  the  time  of  the  conveyance. 

(December  4, 1808.) 


QUESTIONS  certified  by  the  court  of  Civil 
vf,  Appeals  for  the  Fifth  Supreme  Judicial 
District  for  the  opinion  of  the  Supreme  Court 
in  an  action  brought  to  try  title  to  certain  real 
estate,  in  which  verdict  and  judgment  had 
been  rendered  in  favor  of  defendants.  Ani' 
iwere  returned  fav&rable  to  plain  tiffs. 

The  facts  are  stated  in  the  opinion. 

Mesere.  R.  R.  Haslewood,  G.  H.  Smitli« 
and  Schloter  &  AUday*  for  appellants: 

A  deed  which  contains  no  covenants  of 
warranty,  and  which  contains  no  recital  or 
affirmation,  expressed  or  implied,  that  the 
grantor  is  seised  of  the  entire  estate  in  the 
property  conveyed,  will  not  pass  an  afterao- 


NoTB.— ff/eet  of  eovenanue  cf  married  women  and 
lAefr  ettopitel  by  deed  or  mortooQe. 
LioMlUy  on  covenant, 

A  married  woman  is  not  liabJe  on  her  covenants 
In  a  deed  or  mort^rage  made  jointly  by  herself,  and 
husband  in  the  absence  of  statute  impoeinfr  such 
liability.  Benton  County  v.  Rutherford,  83  Ark. 
6iO;  Wadlelifh  v.  Olines,  6  N.  H.  17.  28  Am.  Dec  706: 
If  icholson  v.  Hemsley,  3  Harr.  ft  Bf cH.  400;  Aldridge 
v.Burhson,  8  Blackf .  201;  Whitbeck  v.Ck)ok,15  Johns. 
480, 8  Am.  Dec.  S72;  Sawyer  v.  Little,  4  Yt.  414: 
Fletcher  v.  Coleman,  2  Head,  884;  Foster  v.  Wilcox, 
10  R.  L  448.  14  Am.  Rep.  COS;  Porter  v.  Bradley,  7 
E.  I.  688;  Deanv.  SheUy,  67  Pa.  426,  96  Am.  Dec. 
288;  Falmouth  Bridjre  Co.  v.  Tibbatts,  16  B.  Men. 
488;  Lyon  v.  Metcalf ,  12  Iowa,  08;  Strawn  v.  Btrawn, 
60D].  88;  Colcord  v.  Swan,  7  Mass.  201;  Shelton  v. 
Deerinff,  10  B.  Mon.  406;  Den  v.  Crawford,  8  N.  J.  L. 
100. 

And  the  same  was  stated  In  NonnaDy  v.  White,  8 
Met.  (Ky.)  608,  but  was  not  the  question  decided. 

And  the  same  was  stated  in  Barker  v.  Circle,  60 
Ho.  268,  but  the  court  held  in  that  case  that  she  had 
not  acquired  a  paramount  title  but  simply  the  legal 
title  after  she  had  conveyed  the  equitable  title  by 
deed  of  trust,  and  In  such  a  case  the  trustee  took  all 
her  estate  and  the  subsequent  deed  to  her  Inured  to 
the  vendee  under  ner  deed  of  trust. 

And  Beal  v.  Beal,  TOInd.  280,  holds  that  whUe  1 
Ind.  Rev.  Stat.  1876,  p.  868,  provides  that  a  wife  is 
not  bound  by  the  covenant  In  her  deed,  yet  if  she 
and  her  husband  convey  by  warranty  her  land  and 
take  a  note  for  the  purchase  money  when  she  had 
no  title  to  part  of  the  same,  she  is  estopped  from 
takinir  advantasre  of  her  own  wrong  and  there 
Js  a  failure  of  consideration  for  the  note. 

But  in  Wotton  V.  Hele,  8  Saund.  180,  1  Mod.  201, 
which  was  a  transfer  by  fine  and  recovery,  it  was 
held  that  a  warranty  by  husband  and  wife  annexed 
fi2L.RA. 

See  also  32  L.  R.  A.  201. 


to  an  estate  for  years  in  the  feme  wlllibind  her,  and 
an  action  of  covenant  will  lie  against  her  after  his 
death,  the  report  saying  the  court  all  thought  an 
action  **well  lay  against  the  defendant  on  her  war- 
ranty in  the  line  although  she  was  a  covert-baron 
and  they  did  not  make  any  scruple  of  it.**  The 
transfer  by  ilne  and  recovery  was  abolished  in 
England  by  Stat  8ft  4  Wm.  IV.,  chap.  74. 

And  in  Amos  v.  Cosby,  74  G«.  706,  it  was  held  that 
a  married  woman  having  a  right  to  make  a  Joint 
warranty  deed  with  her  bu8band,of  a  homestead  set 
apart  to  him  under  the  Act  of  1803,  is  equally  bound 
on  her  covenant  of  warranty  agabist  prior  liens,  as 
she  was  a  usee,  and  not  a  surety  of  the  husband. 

This  case  seems  to  be  exceptional  and  tt  neither 
cites  any  authorities  nor  discusses  the  question 
further  than  is  stated. 

And  in  Arthur  v.Caverly  (Mich.)  Deo.  8, 1803,  it  wss 
held  that  a  married  woman  uniting  with  her  hus- 
band in  a  warranty  deed  of  his  property  is  liable  on 
the  covenant  where  she  obtains  all  the  considera- 
tion, which  in  that  case  was  a  conveyance  to  her 
of  other  property.  This  was  on  the  ground  that 
she  was  contracting  with  respect  to  property  to  be 
held  by  her  as  separate  property  and  which  may  be 
bound  by  her  contract  in  Michigan. 

And  in  Hobbs  v.  King,  2  Met.  (Ky.)  180,  while  it 
was  said  that  a  feme  covert  cannot  bind  herself  by 
warranty,  yet  it  was  held  that  she  has  power  to 
convey  and  pass  over  her  estate,  and  her  grantor 
by  warranty  will  be  bound  to  her,igrantee  under 
her  warranty. 

But  under  Iowa  Bev.  Stat  1870, 1  2806,providlnjr 
that  contracts  may  be  made  by  the  wife  as  though 
she  was  single,  a  married  woman  is  liable  on  her 
covenants  of  warranty  in  a  deed  of  her  own  land. 
Richmond  v.  Tibbies,  26  Iowa,  474. 

And  she  is  thus  Ikible  in  Massachusetts  staiee  tba 
ActoflStf.    Basfordv.  Pearson,  7  Allen,  004. 
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quired  title,  nor  estop  the  grantor  nor  those 
claimlDg  under  him  from  claiming  the  after- 
acquired  title,  although  such  deed  assumes  to 
convey  the  entire  estate  by  metes  and  bounds;, 

Savles,  Civ.  Stat.  arts.  650,  657;  March  v. 
Buyier,  60  Tex.  243;  Rawle,  Covenants  for 
Title,  411;  Tiedeman,  Real  Prop.  729;  Bige- 
low,  Estoppel,  887-889;  2  Herman,  Estoppel, 
p.  742,  par.  607;  Jachton  v.  Wright,  14  Johns. 
193;  Jackwn  v.  HvhbUA  Cow.  ftl6;  Smiley  v. 
Fries,  104  111.  420;  Glark  v.  Baker,  14  Cal.  612. 
70  Am.  Dec.  449,  and  authorities  cited;  Van- 
Renssdaer  v.  Kearney,  52  U.  S.  11  How.  297, 
18  L.  ed.  708;  French  v.  Spencer,  62  U.  8.  21 
How.  228, 16  L.  ed.  97. 

If  Amos  Morrill  knew,  or  under  all  the  cir- 
cumstances ought  to  have  known,  that  Lillias 
Wadkins  only  owned  an  undivided  one-half 
interest  in  the  land  she  assumed  to  convey, 
then  Lillias  Wadkins  and  those  claiming  un- 
der her  would  not  be  estopped  from  claiming 
the  after-acquired  title. 

Bigelow,  Estoppel.  4th  ed.  608;  2  Devlin, 
Deeds,  1000;  CampbeU  t.  Boac/i,  45  Ala.  667. 

Where  an  interest  passes  by  a  deed  no 
estoppel  arises. 

Tiedeman,  Real  Prop.  728,  and  authorities 
cited;  Herman,  Estoppel.  25,  and  authorities 
cited;  Bouu  v.  McOormick,  57  N.  Y.  810. 

A  valid  deed  of  a  married  woman  estops  her 
only  from  denying  it  to  be  a  conveyance;  she 
is  not,  unless  she  can  contract  independently, 
estopped  by  her  covenants  therein,  and  is  not 
estopped  from  setting  up  an  after- acquired 
title. 

14  Am.  &  Eng.  Encyclop.  Law,  pp.  639,  640. 


under  the  head  of  Estoppels  by  deed;  Preston  v. 
Evans,  56  Md.  476;  Ben  v.  Bemareet,  1  N.  J. 
L.  525;  Jackson  v.  Vanderheyden,  17  Johns. 
167,  8  Am.  Dec.  878;  Wight  v.  Sfiaw,  6  Cush. 
66,  67. 

The  deed  of  a  married  woman  to  her  separ- 
ate property  will  not  estop  her  or  those  claim- 
ing under  her  from  claiming  an  after-acquired 
title  unless  the  deed  contains  covenants  of 
warranty. 

2  Herman,  Estoppel,  p.  716,  par.  582. 

A  married  woman  or  those  claiming  under  her 
cannot  be  estopped  from  claiming  her  separate 
property  which  has  not  been  conveyed  in  tbe 
mode  pointed  out  by  the  statute  except  where 
she  has  been  guilty  of  actual  (intentional) 
fraud. 

Berry  v.  Bonley,  26  Tex,  738;  Fitzgerald  v. 
Turner,  48  Tex.  82;  Johnsons, Bryan,  62  Tex. 
.623;   Steed  v.   Petty,  65  Tex.  490;   Bigelow, 
Estoppel,  580. 

Mr,  E.  C.  McLean,  for  appellee: 

When  a  married  woman  jofned  by  her  hus- 
band executes  and  delivers  a  deed  to  her  sepa- 
rate real  estate,  in  which  she  conveys  the  land 
itself  as  distinguished  from  conveying  her  in- 
terest in  the  land  for  a  valuable  consideration, 
and  she  and  her  husband  acknowledge  the 
same  with  all  the  formalities  of  law,  such  a 
deed  will  convey  any  title  afterwards  acquired 
by  inheritance  to  the  same  land,  whether  said 
deed  contains  a  covenant  of  warranty  or  not; 
and  she  and  her  heirs  are  estopped  from  set* 
ting  up  such  after- acquired  title  against  her 
grantee  and  those  claiming  under  such 
grantee. 


And  she  is  also  thus  liable  in  Ulinols  sinoe  the  Aot 
of  1874.  and  N.  Y.  Act  isas.  Laws  63.  p.  848,  chap- 
172.  malLes  covenants  in  deeds  obllflratory  on  mar- 
ried women. 

Indiana  1  Gavin  ft  Hord  Stat.  268,  provided  that 
a  joint  deed  shall  pass  her  lands  but  not  bind  her  to 
any  covenant  therein. 

And  Ind.  Bev.  Stat.  I88I4  1 6117,  provides  that  a 
married  woman  may  be  bound  by  an  estoppel  like 
any  other  person. 

Estoppel  bvfeoftoL 

It  seems  that  a  married  woman  Is  not  estopped 
as  against  a  fraudulent  purchaser,  by  recitals  in 
her  deed  statinsr  that  It  was  made  with  full  know], 
edge  of  her  riahts,  and  under  the  advice  of  able 
counsel.    Hickman  v.  Stewart,  69  Tex.  266. 

Or  by  recitals  m  a  mortgage  that  advances  had 
been  made,  where  authority  had  been  conferred  on 
her  to  mortgage  her  estate  for  certain  advances. 
Patterson  v.  Fraser,  6  La.  Ann.  686. 

And  is  not  estopped  by  recitals  in  a  deed  of  trust 
from  showing  that  the  consideration  was  a  debt  of 
her  husband  and  not  her  own.  Bank  of  America 
v.  Banks.  101 U.  S.  240. 25  L.  ed.  86a 

But  in  Jones  v.  Frost,  L.  R.*7  Ch.  App.  7TO,  42  L. 
J. Ch. 47. 27 L.  T.N. 8. 466,  20  Week.  Rep.  1026.  it  was 
stated  that  the  recital  in  a  deed  by  a  married  wom- 
an, that  her  father  was  dead  and  that  she  conveyed 
all  interest  coming  through  him,  would  bind  her  as 
if  she  was  a  feme  solt^  but  this  was  not  the  question 
decided  In  that 


EsUyppA  bu  covenant  from  acquiring  superior  title. 
There  is  some  conflict  of  authority  as  to  the  es- 
toppel of  a  married  woman  in  a  covenant  of  war- 
ranty, some  cases  holding  that  a  wife  uniting 
with  a  husband  In  a  warranty  deed  of  his  land  is  not 
estopped  from  acquiring  a  superior  outstanding 
itle.  0*Neil  V.  Yanderburg,  26  Iowa.  104:  Ghilds  v. 
22  L.  R.  A. 


McChesney.  20  Iowa,  481. 89  Am.  Dec.  545;  Sobaffner 
V.  Grutzmacher.  6  Iowa.  137;  Edrington  v.  Jefferson. 
63  Ark.  545;  Juckson  v.  Vanderheyden,  17  Johns. 
167. 8  Am.  Dec.  878;  Qriffln  v.  Sheffield,  38  Miss.  350. 
77  Am.  Dec.  646;  Sanf ord  v.  Kane,  8  L.  R.  A.  i2W 
138  lU.  190.  aff'g  24  lU.  App.  604w 

In  this  last  case  she  Joined  In  the  warranty  solely 
to  pass  her  dower. 

And  a  covenant  made  in  New  York  by  a  married 
woman  in  a  deed  of  her  husband^s  property  in  New 
Jersey  will  not  estop  her  from  taking  and  assign- 
ing a  prior  mortgage.  Wilson  v.  King.  23  N.  J.  Eq. 
16a 

Under  the  New  Jersey  Act  of  1867,  she  may  now 
bind  herself  by  covenants  in  a  deed. 

And  a  purchase-money  mortgage;  made  by  the 
husband  and  wife  of  hii  property,  will  not  estop 
her  from  acquiring  a  superior  title,  when  the  pur- 
chase-money mortgage  was  without  consideratioD. 
the  title  having  failed.  Gonzales  v.  Hukil.  49  Ala. 
26t  20  Am.  Rep.  282. 

And  a  mortgage  made  by  the  hust>and  and  wife 
to  a  third  party,  and  afterwards  assigned  to  her.  is 
a  prior  lien  over  a  subsequent  mortgage  made  br 
the  husband  and  wife,  when  such  mortgagee  had 
notice,  although  the  first  mortgagee  had  given  an 
agreement  to  allow  any  subsequent  mortgage  pri- 
ority, of  which  agreement  the  wife  had  no  acti^al 
knowledge  and  believed  she  was  only  releasing  her 
dower  in  the  second  mortgage.  GilUg  v.  Maasa.  26 
N.  T.  191. 

And  is  not  estopped,  by  the  covenants  of  a  mort- 
gage made  by  her  husband  and  herself  on  his  prop- 
erty to  secure  liis  separate  debt,  from  asserting  a 
claim  of  title  accruing  to  her  from  a  different 
source.  80  in  the  rorecloeure  of  a  senior  mortgage 
on  her  lots  including  land  of  her  husband  for  hit- 
debt.  Khe  is  entitled  to  have  his  land  sold  first  not- 
withstanding she  may  have  executed  with  her  hua» 
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RieJiardaon  v.  Levi,  67  Tex.  865;  Rodgers  v. 
Burchnrd,  84  Tex.  452,  7  Am.  Rep.  283:  Bige- 
low,  Estoppel,  pp.  883,  351.  852;  Van  Rensse- 
laer V.  Kearney,  52  U.  S.  11  How.  297, 18  L.  ed. 
703;  Frenrhv.  Spencer,  62 U.  S.  21  How.  240, 16 
L.  ed.  100;  Moore  v.  Crawford,  ISO  U.  S.  122, 
32  L.  ed.  878;  Doe  v.  OUzer,  2  Smith,  Lead. 
Cas.  *775. 

A  covenant  of  warranty  is  not  necessary  to 
•estop  the  grantor  and  his  heirs  from  setting  up 
an  after-acquired  title  against  the  grantee  and 
his  privies. 

Doe  V.  Oliver^  supra. 

Underour  statutes  a  married 'woman  can  as 
effectually  convey  her  separate  estate,  when 
joined  by  her  husband  and  acknowledging  the 
instrument  with  all  the  formalities  oi  law,  as 
she  could  as  &feme  sole. 

Rev.  Stat.  art.  559. 

The  fact  that  she  was  a  married  woman  at 
the  date  of  the  deed  does  not.therefore  prevent 
her  from  being  estopped. 

Sayles,  Civ.  Stat.  art.  659;  Ryan  v.  Mazey, 
48  Tex.  195;  Fitzgerald  v.  Turner,  48  Tex.  79; 
DalUm  V.  Rust,  22  Tex.  155;  Klein  v.  OUxss,  58 
Tex.  44;  Clayton  v.  Frazier,  83  Tex.  99; 
EquitaUe  Mortg.  Go,  v.  Norton,  71  Tex.  683; 
Schwartz  v.  Texas  Nat.  Bank,  67  Tex.  217; 
Nash  V.  Spofford,  10  Met.  192,48  Am.  Dec. 
426;  Goleord  v.  Swan,  7  Mass.  291;  Rtiss  v.  Al- 
pavgh,  118  Mass.  869,  19  Am.  Rep.  464; 
JKnighi  v.  Thayer,  125  Mass.  25. 

Stayton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
Mrs.  Lillias  Wadkins,  joined  by  her  hus- 


band, executed,  with  all  the  formalities  nec- 
essary to  the  conveyance  of  her  separate  es- 
tate, a  deed,  the  material  parts  of  which  are 
as  follows :  "  Know  al  1  men  by  these  presents 
that  we,  Andrew  Jackson  Wadkins  and  Lil- 
lias Wadkins,  wife  of  said  Andrew  Jackson 
Wadkins,  and  also  heir  at  law  and  daughter 
of  William  Stoneham,  deceased,  and  his 
wife,  Eliza  Stoneham,  for  and  in  considera- 
tion of  two  hundred  and  fifty  dollars  paid 
us  by  Amos  Morrill,  the  receipt  whereof  is 
hereby  acknowledged,  have  granted,  bar- 
gained, sold,  and  released,  and  by  these  pres- 
ents do  grant,  bargain,  sell,  and  release  linto 
the  said  Amos  Morrill  a  certain  tract  or 
parcel  of  land  situated  in  Grayson  county, 
Texas,  patented  to  Robert  Nail  There  follows 
a  complete  and  particular  description  of  the 
entire  tract  of  land,  the  title  to  one  half 
of  which  is  in  controversy,  by  metes  and 
bounds],  containing  eleven  hundred  and 
thirty -six  and  one  half  acres  of  land,  to  have 
and  to  hold  the  said  land,  together  with  all 
and  singular  the  appurtenances,  rights,  in- 
terests, and  hereditaments  to  the  same  belong- 
ing or  in  any  wise  inci<lent  or  appertaining, 
unto  said  Amos  Morrill,  his  heirs  and  as- 
signs, forever."  This  deed  was  signed  by 
Lnlias  and  her  husband,  both  making  their 
marks.  On  this  deed  the  court  of  civil  ap- 
peals certifies  the  following  questions :  (1) 
"  Where  a  married  woman  owned  as  her  sep- 
arate estate  an  undivided  one-half  interest  in 
a  tract  of  land  (her  brother  owning  the  other 
half),  and  such  married  woman,  joined  by 
her  husband,  conveyed  the  whole  estate  by 


tiancl  a  junior  mortfrage  on  his  land.  Trentman  v. 
Bldridge,96IncL625. 

So  a  married  woman  not  peisonally  bound  by  the 
covenants  In  a  moTtgtige  made  by  her  husband  and 
herself  Is  not  estopped  from  claiming  the  title  to  a 
lot  obtained  In  ezehauge  for  a  part  of  the  mort- 
ga^red  premises,  and  put  in  her  name  before  the 
mortgage  is  reoorded,  altbouffb  the  mortgage  is 
prior  in  date.   Reeves  v.  Howes,  104  Ind.  485, 

It  is  not  expressly  stated  whether  she  did  or  did 
not  join  in  the  covenants. 

But  it  was  held  in  King  v.  Rea,  66  Ind.  1,  that  un- 
der the  statute  enabling  a  wife  to  pass  the  lands 
which  she  holds  in  her  own  right,  by  joining  witti 
her  husband  in  the  conveyance  which  purports  to 
convey  the  entire  estate  therein,  she  is  estopped 
from  afterwards  setting  up  any  title  to  the  land 
whether  it  existed  at  the  time  of  the  conveyance  or 
was  subsequently  acquired. 

This  decision  is  criticised  in  the  main  case  and 
claimed  to  have  been  overruled  in  Snoddy  v.  Lea- 
vitt,  106  Ind.  867,  which  holds  that  a  wife  joining  her 
husband  in  a  warranty  deed  of  his  land,  at  a  time 
when  she  was  not  liable  on  a  covenant  of  warranty, 
only  reieasen  her  inchoate  right  and  is  not  estopped 
from  acquiring  title  subsequently  in  her  own  right. 

This  case  refers  to  King  v.  Rea,  supra,  and  says 
the  difference  is  here  she  only  conveyed  her  in- 
choate right,  but  questions  Scranton  v.  Stewart,  58 
ind.  OS,  which  Intimated  that  she  might  be  es- 
stopped  by  deed. 

A.nd  Yost  V.  Hayes,  90  Ind.  418,  holds  that  where 
B  hu.'baiul  and  wife  conveyed  with  covenant  of 
wttrrnL'ty  his  land  after  it  had  been  sold  under  ez- 
eciitiOD,  tboir  vendee  took  her  inchoate  interest  of 
one  tblra  which  under  Indiana  statutes  accrued  at 
the  expiration  of  the  time  for  redemption  under 
the  sale. 

And  it  was  stated  in  Maaile  v.  Sebastian,  4  Bibb^ 
22L.R.A. 


488,  that  a  husband  and  wife  after  their  warranty 
deed  of  his  land  would  not  be  permitted  to  claim 
in  opposition  to  thehr  deed. 

And  it  is  also  held  in  some  cases  that  a  married 
woman,  in  the  absence  of  statutory  provisions,  is 
not  estopped  by  her  covenants  In  a  deed  or  mort- 
gage on  her  property,  from  subsequently  acquir- 
ing a  superior  title  to  the  same  property.  Carpen- 
ter V.  Schermerhom,  2  Barb.  Ch.  814,  6  L.  ed.  656; 
Dominick  v.  Michael,  4  Sandf.  874:  Teal  v.  Wood- 
worth,  8  Paige,  470, 8L.  ed.  S86;  Den  v.  Demarest,21 
N.  J.  L.  625;  Preston  v.  Evans.  66  Md.  476. 

There  is  some  conflict  on  this  question  and  some 
states  have  taken  a  different  view,  holding  that 
she  is  estopped  in  such  a  case.  Nash  v.  Spofford,  10 
Met.  1»3.  48  Am.  Dec.  426;  HiU  v.  West,  8  Ohio,  222, 
81  Am.  Dec.  442. 

And  the  same  was  held  in  Nelson  v,  Harwood«  8 
Call  (Ya.)  842,  but  in  that  case  the  husband  was 
seised  of  an  estate  in  foe  tail  in  right  of  his  wife  and 
sold  the  same  giving  bond  to  have  an  act  passed 
docking  the  entail,  and  then  husband  and  wife  con- 
veyed by  warranty,  and  an  act  was  passed  but  failed 
to  become  a  law,  by  dissolution  of  the  assembly, 
and  another  one  failed  t)ecause  the  governor  with- 
drew from  the  colony  and  the  decision  was  influ- 
enced largely  by  this. 

In  Fletcher  v.  Coleman,  2  Head,  884,  it  was  stated 
that  a  wife  joining  her  husband  in  a  covenant  of 
warranty  on  her  land  is  only  bound  by  estoppel 
from  acquiring  other  title,  but  this  was  not  the 
question  involved. 

She  Is  estopped  by  her  covenants  from  procuring 
or  taking  a  superior  title  in  her  husband*s  land  or 
her  own,  where  the  statute  authorizes  her  to  con- 
tract as  a  feme  9oU.  Sandwich  Mfg.  Co.  v.  Zellmer, 
48  Minn.  406;  Graham  v.  Meek,  I  Or.  825;  Yerkes  v. 
Hadley,  2  L.  R.  A.  868. 6  Dak.  824;  Guertin  v.  Mom- 
bleau,  144  lU.  82. 
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such  a  deed  as  is  described  above,  would  an 
after-acquired  title  to  the  other  half  by  in- 
heritaoce  from  her  brother  pass  bj  such  a 
deed  to  the  grantee  named  therein?"  (2) 
**  Would  a  married  woman  be  estopped  by 
such  a  deed  from  asserting  her  after-acquired 
title?" 

The  transaction  in  question  occurred  in 
1856,  and,  in  order  to  determine  the  powers 
and  incaoacities  of  married  women,  we  must 
look  to  the  common  law  and  to  the  statutes 
in  force  at  that  time.  Under  the  common 
law,  women  under  coverture  had  not  capacity 
to  convey  their  lands  by  deed,  or  to  make 
other  contracts.  Since  the  Act  of  January 
20,  1840,  the  common  law,  so  far  as  not  in- 
consistent with  the  several  constitutions  and 
statutes  of  this  state,  has  been  in  force. 
Paschal,  Dig.  art.  978 ;  Kev.  Stat.  art.  8128. 


There  are  but  few  statutes  bearing  on  the 
question  of  capacity  or  incapacitv  of  married 
women  to  contract,  and  they  will  be  briefly 
noticed.  Under  the  Act  of  March  18,  1848, 
married  women  were  empowered  to  contract 
debts  for  necessaries  furnished  to  themselves 
or  children,  and  for  the  benefit  of  their  sep- 
arate property.  Paschal,  Dig.  art  4643. 
That  statute,  changed  somewhat  in  phrase- 
ology, was  carried  into  the  Revised  Statutes 
(article  2854) .  These  statutes,  however,  have 
application  only  to  the  power  of  married 
women  to  contract  debts,  and  this  is  care- 
fully restricted  to  the  purposes  enumerated, 
and  can  have  no  bearing  on  the  questions 
under  consideration,  further  than  that  they 
show  the  unwillingness  of  the  legislature 
since  their  enactment  further  to  remove  in- 
capacities of  women  under  coverture  to  con- 


And  under  Mass.  Gen.  Stat.,  chap.  106, 1 3,  proyid- 
Inirthat  a  married  woman  may  oontract  or  convey 
If  she  has  the  assent  of  her  husband  or  the  approval 
of  a  Judge  of  the  court,  she  Is  estopped  from  ao- 
quiring  a  superior  title,  after  a  mortgage  made  by 
herself  and  husband  with  warranty  on  her  prop- 
erty.   Knight  V.  Thayer,  126  Mass.  2S. 

And  Sellers  v.  Crossan  (Kan.)  Nov.  11, 1803,  holds 
that  a  joint  deed  of  the  homestead  estops  her,  even 
if  they  remain  in  possession,  from  asserting  title 
against  the  mortgafree  of  the  vendee.  Although 
this  decision  is  based  on  acts  in  jxiis.  in  assisting  the 
vendee  to  procure  the  mortgage,  yet  in  that  state 
she  may  contract  as  feme  sdU. 

But  she  is  not  bound,  unless  she  complies  with  a 
statute,  which  provides  that  she  shall  not  be  bound 
unless  the  covenant  expressly  so  states  on  its  face. 
Thompson  v.  Merrill,  68  Iowa,  419. 

Or  where  the  statute  says  she  shall  not  be  bound. 
Goodenough  v.  Eellows,  68  Yt.  IQS. 

Oonveyaneee  without  covenant  by  wife, 

A  married  woman  joining  in  her  husband*s  deed 
releasing  her  dower,  and  not  joining  in  the  grant, 
where  the  land  is  owned  by  husband  and  wife,  may 
assert  her  title  after  bis  death.  Wales  v.  Coffin,  13 
Allen,  216. 

So  in  a  deed  of  the  wif  e^  land  where  she  joined  to 
pass  her  **  dower  right"  she  is  not  estopped  from 
claim ing  the  land.  Bay  mond  v.  Holden,  2  Cush.  264; 
Pierce  v.  Cbace,  108  Mass.  864. 

So  where  the  husband  conveys  her  laud,  and  she 
signs  in  token  of  relluquishment  of  all  her  right  in 
the  bargained  premises  she  Is  not  estopped  from 
rlirht  of  entry  at  his  death.  Bruce  v.  Wood,  1  Met. 
642, 86  Am.  Dec.  880. 

But  signing  and  acknowledging  a  deed  of  itself 
where  the  husband  and  wife  are  not  named  m  the 
body  thereof  Is  not  an  estoppel.  Hall  v.  Ditto,  U 
Ky.L.Rep.667. 

So  signing  a  mortgage  made  by  husband  is  no  re- 
lease of  dower.    Lufkln  v.  Ourtis,  18  Mass.  288. 

And  it  haa  been  held  that  a  wife  joming  a  hus- 
band in  the  covenants  in  a  deed  will  not  release  her 
dower.    Davis  v.  Bartholomew,  8  Ind.  488. 

And  she  is  not  estopped  from  afterwards  acquir- 
ing title  where  she  united  in  the  deed  of  his  land 
and  the  warranty  was  expressly  made  by  the  hus- 
band. Tyler  v.  Moore  (Pa.)  March  26, 1888;  Van- 
Amburgh  v.  Kramer,  16  Hun,  206. 

Or  where  he  ^'granted**  and  she  did  not  unite  in 
that  covenant,  she  is  not  liable  thereon.  Dim  v. 
Dietrich  (K.  Dak.)  June  18,  1898L 

And  a  deed  of  husband  and  wife  of  his  or  her 
present  interest  in  land  will  not  estop  her  from  as- 
serting title  to  the  same  land  acquired  thereafter. 
Wight  V.  Shaw,  6  Cush.  66;  Nicholson  v.  Caieas,  46 
Ind.  479:  Shumaker  v.  Johnson,  86  Ind.  88L 
22  U  R.  A. 


And  the  same  is  true  under  a  conveyance  of 
her  **right,  title,  and  Interest  in  the  estate  of  her 
father,  deceased.'*   Mclnnis  v.  Pickett.  66  Miss.  354. 

These  cases  support  the  doctrine  in  the  main 


And  a  mortgage  made  by  wife  and  husband  of 
land  held  in  trust  for  her  not  containing  any 
covenant  of  title  or  representation  that  she  owned 
the  fee  will  not  estop  her  from  sbowing.what  estate 
she  had  in  the  land.  Douglas  v.  Cruger,  80  K.  T.Uw 

Operation  and  effecA  of  eonnei/anees. 

A  married  woman  joining  her  husband  in  a  con- 
veyance of  his  land  is  estopped  from  afterwards 
claiming  that  the  land  belongs  to  her,  and  that  the 
title  did  not  pass  by  such  conveyance.  Jones  r. 
Reese,  66  Ala.  134;  Fogg  v.  Yeatman,  6  Lea.  675; 
Littell  V.  Hoagland,  106  Ind.  880;  Krauth  v.  Thiele, 
46N.J.Eq.407. 

And  is  estopped  from  claiming  dower  in  sarplua 
of  sale  of  husband's  land  on  a  prior  mortgage 
where  she  had  joined  him  in  a  deed  before  the  sale. 
Elmendorf  v.  Lockwood,  57  N.  Y.  888. 

And  a  joint  mortgage  by  husband  and  wife  of 
husband's  land  operates  as  a  release  of  dower,  but 
not  of  her  contingent  dower  in  [the  equity  of  re- 
demption.   Reiff  V.  Horst,  56  Md.  42. 

And  a  wife's  dower  is  gone  except  in  the  equity 
of  redemption  where  the  husband  and  wife  con- 
veyed his  land  subject  to  a  mortgage  made  by  him 
and  in  which  she  had  not  joined,  and  the  land  was 
then  conveyed  back  to  the  husband.  Hoogrlandv. 
Watt,  2  Sandf .  Ch.  148. 7  L.  ed.  644. 

And  in  an  action  for  specific  performance 
against  husband  and  wife  and  their  vendee  with 
notice  of  plaihtiir  s  rights  under  a  tide  bond  on  a 
recovery  by  plaintiff  the  wife  is  estopped  from 
claiming  any  interest  in  the  land.  Farley  v.  Slier, 
20  Ind.  822. 

But  a  mortgage,  not  for  purchase  money,  made 
by  husband  and  wife  of  the  wife's  statutory  estate 
does  not  estop  her,  but  passes  his  estate  and  his  life 
estate  by  survivorship.  Chapman  v.  Abrahams, 
61  Ala.  116. 

And  in  Hodges  v.  Powell,  96  N.  a  64, 00  AnL  Rep. 
401.  it  was  stated  that  a  married  woman  could  not 
be  estopped  by  contract,  but  that  was  not  the  ques- 
tion involved  in  the  case. 

In  this  note  the  estoppel  of  a  married  woman  by 
deed  has  been  considered  only  in  respect  to 
valid  instruments  and  not  with  respect  to  the  effect 
of  deeds  which  are  void  whether  by  reason  of  d^ 
fective  execution  or  otherwise. 

The  subject  of  estoppel  in  jxift  as  affecting  mar- 
ried women  is  also  omitted  from  this  note  as  a  sul^ 
ject  for  separate  treatment  L  T. 
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tract  debts  or  iDcur  personal  obligations  ab- 
solute, further  thau  may  be  necessary  for 
maintenance  of  themselyes  and  children  and 
the  preservation  and  improvement  of  their 
separate  property .  Recogn  1  z  1  ng  the  fact  that 
married  women  have  no  power  to  execute 
such  bonds  as  the  law  requires  of  persons 
holding  certain  trust  relations  to  property 
the  legislature  has  enacted  laws  which  em- 
power them,  when  appointed  executors,  ad- 
ministrators, or  guardians,  to  execute  such 
bonds  as  the  law  requires  of  persons  holding 
such  positions.  The  statute  provides  that 
charters  of  private  corporations,  incorporated 
for  support  of  any  benevolent,  charitable, 
educational,  or  missionary  undertaking,  or 
the  support  of  any  literary  undertaking,  the 
maintenance  of  a  library,  or  the  promotion 
of  painting,  music,  or  other  fine  arts,  may 
be  subscribed  by  married  women,  and  that 
they  may  become  stockholders,  officers,  and 
directors  thereof,  *'and  that  their  acts,  con- 
tracts, and  deeds  shall  be  as  binding  and 
effective  for  all  purposes  of  said  corporation 
as  if  they  were  males,  and  the  joinder  and 
consent  of  their  husbands,  and  privy  exam- 
inations separate  and  apart  from  them  shall 
not  be  required."  Sayles'  Civ.  Btat.  art. 
568. 

There  Is  nothing  in  any  of  these  statutes 
evidencing  an  intentidn  to  empower  married 
women  to  make  any  contracts  whatever  ex- 
cept such  as  statutes  expressly  or  by  neces- 
sary implication  give  them  power  to  make, 
but  throughout  they  recognize  the  necessity 
for  legislation  to  authorize  them  to  contract 
at  all.  The  Act  of  April  80,  1846,  prescribes 
the  acts  necessarj^  to  be  done  to  convey  any 
estate  or  interest  in  lands  or  other  property, 
the  separate  estate  of  married  women.  Pas- 
chal, Dig.  art.  1008.  That  was  an  enabling 
act,  as  was  the  Act  of  February  8,  1841,  and 
from  its  passage  until  the  present  time  has 
prescribed  the  only  mode  in  which  married 
women  can  convey  their  separate  property  in 
lands.  It  was  enacted,  as  shown  by  the  lan- 
guage, and  as  well  as  by  its  title,  for  the 
purpose  of  enabling  married  women  to  con- 
vey their  separate  property,  as  well  as  for 
the  purpose  of  **  defining  the  mode  of  convey- 
ing property  in  which  the  wife  has  an  inter- 
est," and  not  for  the  purpose  of  enabling 
them  or  of  defining  a  mode  by  which  they 
might  convey,  directly  or  by  operation  of 
covenants  expressed  or  to  be  implied,  some- 
thing which  at  some  future  time  might  be- 
come the  separate  properly  of  women  under 
coverture.  The  statute,  by  compliance  with 
its  requirements,  empowered  married  women 
to  convey  ''any  estate  or  interest  in  any  land, 
slave  or  slaves  or  other  eftects,  the  separate 
property  of  the  wife. "  The  use  of  the  words 
"the  separate  property  of  the  wife"  restricts 
the  operation  of  the  act,  and  necessarily  im- 
plies that  the  relation  of  the  wife  to  the  prop- 
erty must  be  such,  at  the  time  the  convey- 
ance is  made,  as  to  render  it  her  separate 
estate ;  for  it  is  that  alone  which  the  statute 
empowers  her  thus  to  convey.  The  same 
manner  of  conveyance  was  required  by  the 
same  statute  when  the  purpose  was  to  convey 
homestead  or  other  exempt  property. 

If  there  could  be  any  doubt  as  to  the  true 
S2L.R.A. 


construction  of  the  act,  so  far  as  considered, 
this  would  be  removed  by  that  part  which 
declares  what  the  effect  of  a  deed  executed 
in  accordance  with  its  requirements  shall  be. 
After  declarins"  the  acts  essential  to  be  done 
by  the  husband  and  wife,  and  by  the  officer 
taking  the  married  woman*8  acknowledg- 
ment, the  statute  declares  that  ''such  deed  or 
conveyance  so  certified,  shall  pass  all  the 
right,  title,  and  interest  which  the  husband 
and  wife,  or  either  of  them,  may  have  in  or 
to  the  property  therein  conveyed. "  May  have. 
in  or  to  the  property  at  what  time?  Cer- 
tainly at  the  time  the  conveyance  is  made, 
and  not  such  as  they,  or  either  of  them,  may 
subsequently  acquire.  The  husband  may 
doubtless  be  bound  bv  warranties  or  cov- 
enants he  may  make,  but  those  would  have- 
to  be  expressed  when  he  joins  pro  forma  in 
the  conveyance  of  property  as  the  separate^ 
estate  of  the  wife.  It  is  often  not  only 
advantageous,  but  necessary,  for  married 
women  to  convey  their  separate  property, 
and  for  this  reason  the  power  is  given  under 
safeguards  intended  for  their  protection,  but 
it  is  not  necessary  that  they  should  give  war- 
ranties of  title  or  make  covenants  in  deeds  in 
order  to  sell,  whereby  personal  obligation* 
would  be  Imposed  in  case  of  breach,  and 
therefore  no  such  power  has  been  conferred 
in  terms  or  by  necessary  implication.  "A 
covenant  of  warranty  is  not  an  essential  part 
of  a  deed  conveying  lands.  The  title  will 
pass  just  as  effectually  without  it.  There- 
fore, though  the  wife  execute  a  deed  with 
covenants,  she  is  not  bound  by  them.  The 
estate  simply  flows  from  her;  no  more."  1 
Bishop,  Married  Women,  g  608.  Under  stat- 
utes conferring  upon  married  women,  as- 
fully  as  do  statutes  of  this  state,  power  to 
convey  their  separate  estates,  it  had  been  held 
that  such  statutes  do  not  confer  power  on  % 
f&me  covert  to  bind  herself  even  oy  expresa 
covenants  in  a  deed,  which,  if  given  effect, 
would  operate  to  prevent  her  successful  as- 
sertion of  after- acquired  title,  and  that  the 
sole  effect  of  such  conveyances  is  to  pasa 
whatever  interest  she  has  at  the  time  the  con- 
veyance is  made.  Jackson  v.  Vanderheyden, 
17  Johns.  167,  8  Am.  Dec.  878 ;  Wadleigh  v. 
Glines,  6  N.  H.  18,  28  Am.  Dec.  705 ;  Den 
V.  DemareH,  21  N.  J.  L.  641;  Preston  v. 
Emn»,  66  Md.  490 ;  Falmouth  Bridge  Co,  v. 
Tibbatte,  16  B.  Mon.  688 ;  WhitbecJe  v.  Cook, 
15  Johns.  490,  8  Am.  Dec.  272 ;  Hobbe  v. 
King,  2  Met.  (Ky.)  189;  Aldridge  v.  Burli- 
eon,  8  Blackf.  201 ;  Barker  v.  Circle,  60  Mo. 
268 ;  NichoUon  y.  Hemdey,  8  Harr.  &  McH. 
409;  Cliapman  y.  Abrahams,  61  Ala.  115; 
Porter  v.  Bradley,  7  R.  I.  588. 

Under  statutes  of  some  of  the  states  mar- 
ried women  may  hold,  manage,  and  convey 
their  separate  estates  as  may  Jemes  sole;  and 
in  such  cases  there  may  be  no  good  reason 
why  deeds  made  by  them  should  not  be  givea 
the  same  effect  in  every  respect  as  is  given  to 
the  deed  of  one  in  fact/em«  soU,  In  Massa- 
chusetts this  power  and  the  power  to  make 
contracts  generally  is  conferred,  with  perUapa 
but  two  exceptions,  which  withhold  power 
from  her  to  make  contracts  with  her  husband, 
or,  without  his  written  consent,  to  destroy 
or  impair  his  tenancy  by  curtesy  in  her  real 
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€8tate.  In  states  where  such  laws  exist  the 
decisions  must  necessarily  be  other  than  can 
be  made  under  the  laws  of  this  state.  A  usa>2:e 
appears  to  ha^e  been  established  in  Massa- 
chusetts during  its  early  colonial  period,  and 
before  the  enactment  of  statutes  conferring 
the  power,  under  which  it  was  held  to  be 
lawful  for  married  women,  joined  by  their 
husbands,  to  convey  their  lands.  This  usa/ice, 
it  was  said,  ''has  prevailed  without  inter- 
ruption beyond  the  memory  of  man ;  and  it 
cannot  now  be  disallowed,  without  shaking 
very  many  of  the  existing  titles  to  real  estate, 
and  it  must  now  be  considered  the  law  of 
the  land.  If,  therefore,  the  wife  will  vol- 
untarily Join  with  her  husband  in  executing 
a  conveyance  of  the  land,  she  is  bound  by 
her  deed,  so  far  as  it  operates  to  pass  her  es- 
tate. ...  To  hold  her  liable  on  the  cov- 
enants cannot  be  necessary  to  the  conveyance 
nor  beneficial  to  her  family,  but  mav  be 
greatly  to  her  prejudice.  The  usage,  there- 
fore, has  never  extended  to  make  her  liable 
to  an  action  on  the  covenants  in  the  deed  fur- 
ther than  they  may  operate  by  way  of  es- 
toppel." Fowler  V.  S^tsarer,  7  Mass.  Si.  In 
Colcord  V.  Swan^  which  was  an  action  for 
covenant  broken^  brought  upon  covenants  of 
warranty  contained  in  a  deed  made  by  bus- 
band  and  wife,  purporting  to  convey  her 
land,  it  was  said :  "Her  executing  the  deed 
•operates  the  conveyance  of  the  land;  but,  al- 
though she  is  estopped  by  her  covenants,  she 
is  not  answerable  in  damages  for  any  breach 
•of  them."  7  Mass.  291.  These  cases  are  fre- 
quently cited  in  support  of  the  proposition 
that  a  married  woman  is  estopped  by  her 
deed,  but  in  the  case  of  Wight  v.  Shaw,  5 
•Gush.  66,  they  are  held  in  so  far  to  be  dicta.  It 
is  said  in  the  case  last  cited  that  "^  the  cases  of 
Fowler  v.  Shearer,  7  Mass.  14,  and  of  Colcord 
V.  Sxoan,  7  Mass.  291,  are  leading  cases  upon 
the  subject  of  conveying  the  lands  of  &feme 
^tert  and  the  origin  of  the  New  England 
practice  of  conveying  the  wife's  land  by  a 
deed  of  husband  and  wife.  Language  is  used 
in  those  cases  which  might  seem  to  sanction 
the  principle  that  the  wife  would  be  estopped 
by  the  covenant  of  warranty  in  such  a  deed 
from  setting  up  an  after- acquired  title.  Nei- 
ther of  those  cases,  however,  called  for  any 
opinion  upon  that  point,  and  the  language 
is,  therefore,  mere  dicta.  The  first  was  an 
action  of  covenant  broken,  and  it  was  held 
that  the  wife  was  not  bound  by  such  cove- 
nant, and  that  an  action  was  not  maintainable 
against  her.  The  other  case  only  involved 
the  effect  of  such  conveyance  by  husband  and 
wife  of  her  land.  The  court  have  uniformly 
repudiated  any  liability  of  the  wife  on  her 
covenants,  and  this  would  seem  materially 
to  affect  her  liability  to  the  bar  of  estoppel 
which  is  supposed  to  result  therefrom.  The 
nature  of  this  estoppel,  and  the  foundation 
•of  it,  were  distinctly  stated  in  the  case  of 
Comstoek  v.  Smith,  IS  Pick.  117,  28  Am. 
Dec.  670.  The  prior  case  of  Ifash  v.  Spof- 
ford,  10  Met.  198,  48  Am.  Dea  425,  was  not 
noticed  in  the  opinion,  but  the  cases  are  not  in 
conflict  when  the  fact  is  considered  that  the 
property  involved  in  the  case  last  named  was 
held  by  a  trustee  for  the  sole  and  separate 
use  of  the  wife.  Ab  to  such  equitable  sepa- 
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rate  estates,  a  different  rule  prevails;  tin- 
power  of  the  wife  in  such  cases  being  sach 
as  the  instrument  creating  the  estate  oonfen 
upon  the  wife.  The  opinion  in  Wight  v. 
Snaw,  however,  did  cite  with  approval  the 
case  of  Jackaon  v.  Vomderheyden,  17  Johns. 
167,  8  Am.  Dec.  878,  upon  the  propoeitioa 
that  a  covenant  of  warranty  does  not  estop 
the  wife  from  asserting  an  after-acq aired 
title.  The  opinion  in  Oomgtcck  v.  Smith  so 
clearly  states  what  is  believed  to  be  the  true 
ground  on  which  one  who  has  conveyed  land 
with  covenant  of  warranty  or  other  like  cov- 
enant cannot  set  up  after-acquired  title  that 
an  extract  from  it  will  be  inserted:  "Such 
new  title  will  inure  by  way  of  estoppel  to 
the  use  and  benefit  of  his  grantee,  his  heirs 
and  assigns.  This  principle  is  founded  in 
equity  and  justice,  as  well  as  the  policy  of 
the  law.  It  is  just  that  a  party  should  not 
be  permitted  to  hold  or  recover  an  estate  in 
violation  of  his  own  covenant ;  and  it  is  wise 
policv  to  repress  litigation,  and  to  prevents 
circuity  of  actions,  when  better  or  equal  jus- 
tice may  be  administered  in  a  single  suit. 
By  such  a  grant  with  general  warranty  noth- 
ing passes,  nor,  inde^,  can  possibly  pass, 
excepting  the  title  which  the  grantor  has  at 
the  time  of  the  grant;  but  he  is  estopped  to 
set  up  a  title  subsequently  obtained  by  him, 
because,  if  he  should  recover  against  his 
grantee,  the  grantee  in  his  turn  would  be  eo- 
titled  to  an  action  against  the  grantor  to  re- 
cover the  value  of  the  land.  The  principle 
of  estoppel,  therefore,  not  only  prevents  mul- 
tiplicity of  suits,  but  is  sure  to  administer 
strict  and  exact  justice;  whereas,  if  the 
granteo  were  driven  to  his  action  to  recover 
the  value  of  the  land,  exact  Justice  might 
not  be  obtained,  because  the  land  might  pos- 
sibly not  be  estimated  at  its  just  value.  If, 
however,  the  grantee  were  not  entitled  to  re- 
cover the  value  of  the  land  on  the  grantor's 
covenant  of  warranty,  then,  in  such  a  case, 
it  is  obvious  that  this  species  of  estoppel 
would  not  be  applicable." 

The  laws  of  the  state  of  Ohio  permitting 
and  regulating  the  conveyance  of  lands  be- 
longing to  married  women  bein^  practically 
the  same  as  the  laws  in  force  in  this  stat« 
upon  that  subject  in  the  case  of  HiU  v.  West, 
8  Ohio,  225,  81  Am.  Dec.  442,  it  was  held 
that  a  married  woman  making  a  conveyance 
of  lands  in  accordance  with  the  law  could 
not  bind  herself  by  contract  further  than  this 
was  expressly  authorized  by  the  statute,  and 
that  she  could  not,  through  a  covenant  of 
warranty,  render  herself  liable  in  damages 
for  its  breach ;  but  in  that  case  it  was  held 
that  such  a  covenant  would  estop  her  from 
asserting  after-acquired  title,  and  that  to  this 
end  liability  to  damages  for  breach  of  cove- 
nant was  not  necessary.  The  Massachusetts 
cases  before  referred  to  are  cited  as  authority 
for  these  propositions. 

The  laws  in  force  in  Indiana  empowering 
married  women  to  convey  lands  belonging  to 
them,  and  prescribing  the  mode  in  which 
that  might  be  done,  at  the  time  the  facts  ac- 
crued on  which  the  decision  in  Sing  v.  Rea^ 
66  Ind.  17,  was  made,  are  understood  to  have 
been  practically  the  same  as  the  laws  in  force 
in  this  state  upon  that  subject.    A  married 
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^woman  and  her  two  children  owned  as  ten- 
.ants  in  common  a  tract  of  land,  and  she,  in 
the  manner  prescribed  by  the  statute,  made 
a  deed,  in  which  her  husband  joined,  that 
purported  to  convey  the  entire  interest  in  the 
land  with  warranty  of  title.  Subsequently 
one  of  her  children  died,  and  she  was  one  of 
the  heirs,  and  the  question  was  whether  she 
was  estopped  from  asserting  title  thus  ac- 
quired, and  it  was  held  that,  **  where  a  mar- 
ried woman  joins  with  her  husband  in  a  con- 
veyance of  lands  held  in  her  own  right, 
which  purports  to  convev  the  entire  estate 
therein,  she  is  estopped  from  afterwards  set- 
ting up  any  title  to  the  lands  so  conveyed, 
whether  it  existed  at  the  time  of  making  the 
•conveyance  or  was  subsequently  acquired. 
It  was  conceded  that  she  was  not  barred  by 
her  warranty,  but  it  was  held  that  she  was 
estopped  by  her  deed.  It  was  said  that  **the 
statute  which  enables  her  thus  to  convey, 
during  coverture,  the  lands  held  in  her  own 
right,  imposes  upon  her  as  a  corollary .  all 
-the  obligations  of  the  conveyance,  save  those 
which  the  statute  Itself  excepts ;  for  it  would 
f)e  an  absurdity  to  say  that  she  had  passed 
her  lands  if  she  could  take  them  back  again ; 
and  the  estoppel  does  not  depend  upon  the 
obligation  of  the  covenant  of  warranty."  In 
so  far  as  the  wife  had  an  estate  In  the  land, 
that  passed  by  the  deed  executed  in  the  man- 
ner prescribed,  and  no  question  of  estoppel 
arose  as  to  that ;  but  the  theory  upon  which 
it  seems  to  have  been  held  that  the  after-ac- 
quired title  passed  by  estoppel  appears  un- 
sound if  the  common  law  was  in  force  In 
that  state,  for  the  wife's  disabilities  under 
such  circumstances  would  be  those  prescribed 
by  the  common  law,  except  as  they  may  have 
been  removed  by  statute.  The  power  would 
not  be  that  of  a  feme  iole  unless  made  so  by 
atatnte,  and  her  obligation  would  necessarily 
be  measured  by  her  power  to  bind  herself, 
and  the  extent  to  which  she  had  used  that. 
If  the  wife  has  no  power  to  convey  an  estate 
she  assumes  to  convey,  it  must  be  true,  no 
fraud  intervening,  tnat  her  act  cannot  be 
jnade  the  basis  of  estoppel ;  for  otherwise  she 


would  be  able  to  accomplish  indirectly  that 
which  the  law  declares  she  shall  not  cio  nor 
have  power  to  do.  The  opinion  in  King  v. 
Bea,  was  qualified,  if  not  overruled,  in  Snod- 
dy  V.  Leavitt,  106  Ind.  859.  In  the  opinion 
in  that  case  it  was  said  that  the  estoppel  re- 
ferred to  in  the  purchase  was  in  paie,  but 
there  was  no  fact  shown  to  make  such  es- 
toppel, unless  it  be  that  the  execution  of  a 
deed  by  a  married  woman,  purporting  to 
convey  a  tract  of  land,  when  she  only  owned 
an  unai  vided  interest  in  it,  was  of  itself  such 
fraud  as  would  create  an  estoppel.  Such  a 
holding  could  not  have  been  intended  in  the 
last  case,  for  in  that  case  it  was  held  that  a 
wife  who  joined  a  husband  in  the  execution 
of  a  warranty  deed  conveying  his  land,  at  a 
time  when  she  was  not  liable  upon  covenants 
of  warranty,  was  not  estopped  from  assertins 
title  to  the  same  land,  subsequently  acquired 
by  her. 

Under  the  ruling  In  TAndaay  y.  Freeman, 
83  Tex.  259,  covenants  may  be  implied  which 
will  operate  to  preclude  a  person  eui  Juru, 
making  such  a  deed,  and  the  heirs  of  such 
person,  from  asserting  after- acquired  title; 
but  the  rule  announced  in  that  case  can  havo 
no  application  in  this,  and  it  is  now  unnec- 
essary to  consider  whether  estoppel  arising 
in  such  cases  is  by  deed  or  in  pais.  If  a 
married  woman  is  not  bound  by  express  war- 
ranty of  title,  she  cannot  be  bound  by  any 
implied  covenant;  and  it  is  unnecessary  to 
Inquire  how  far  dhe  may  be  bound  by  ex* 
press  covenants  or  recitals  in  deeds  of  a  nat- 
ure such,  if  untrue,  as  to  mislead,  and  there- 
fore fraudulent. 

While  there  Is  no  decision  in  this  state 
bearing  directly  on  the  questions  certified, 
the  general  principles  which  must  control  it 
have  been  declarea.  Kavanaugh  v.  Brmon,  1 
Tex.  483;  Trimble  v.   Milhr,  24  Tex.  215. 

The  deed  in  question  did  not  pass  the  after- 
acquired  title,  nor  did  it  estop  Mrs.  Wad- 
kins  or  her  heirs. 

Brown*  J.,  did  not  sit  in  this  case. 
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1  •   The  indorsement  of  the  cheek  of  an- 
other to  a  ereditor  in  oettlement  of 


notes  and  an  aeeoant,  aocompaDled  by  a 
surreoder  of  the  notes  and  a  receipt  in  full  of  the 
aooouDt,  will  be'regarded  as  payment,  in  the  ab- 
aenoe  of  any  agreement  to  the  oontrary. 

8*  The  indoreer  of  a  cheek  la  released 

by  failure,  for  several  days,  to  present  it  at  a  bank 
in  the  same  place  during  which  the  bank  fails 
and  the  oolleotion  of  the  oheok  Is  rendered  im- 


JSronL-BeleoM  qf  indoraer  of  e^eelc  by  deUiuy  in 
preeenting  it. 

UnreQgxmoLble  delay. 

The  indorser  of  a  check  is  released  if  the  holder 
does  not  present  the  same  for  payment  in  a  reason- 
able time,  even  if  there  were  no  fund8«to  meet  the 
^heck. 

8o  retaininflr  a  cheek  seven  days  before  mailing 
•Is  unreasonable  delay.  Northwestern  Goal  Oo.  v. 
Bowman,  09  Iowa,  ISO. 

And  the  same  was  held  where  the  check  was  sent 
:22L.RA. 


by  a  route  requiring  five  days,  when  the  bank  was 
only  twenty-seven  miles  distant  and  there  were  two 
daily  malls  between  these  points.  First  Nat.  Bank 
of  Wy  more  v.  MlUer  (Neb.)  48  Alb.  L.  J.  26S,  87  Cent. 
L.  J.  276. 

So  where  the  delay  was  six  days,  and  the  bank 
was  in  the  same  city,  the  indorser  was  releafled,^ 
Gough  V.  Staats,  IB  Wend.  648;  or  nine  days,— Oazw 
roll  V.  Sweet,  13  L.  B.  A.  43, 128  N.  T.  10. 

So  where  a  oheok  would  have  been  paid  If  pre- 
sented, and  it  was  held  from  February  1,  to  Karoh 
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ponible,  wben  there  wbb  a  deposit  out  of  whloh 
It  woold  have  been  paid  if  promptly  presented. 

8.  The  holder  of  a  eheek  has  the  burden 
of  proTiniT  that  the  indonier  was  not 
injured  by  delay  in  preeentlnff  it  until  after 
the  bank  had  failed,  where  the  indoraer  has 
proved  that  it  was  not  duly  presented  for  pay- 
ment; and  this  is  the  rule  whether  the  suit  is 
brou£rht  on  the  oheok  or  on  an  indebtedness,  to 
pay  which  the  check  was  transferred  and  In^ 
dorsed. 

4.  The  eztinflTiiiflhment  of  the  liability 
of  an  indorser  of  a  check  by  failure  to 
present  it  until  after  the  bank  has  failed  extin- 
guishes his  liability  also  on  an  indebtedness  for 
payment  of  which  the  check  was  indorsed. 


(I^broary  A,  IflBLI 


APPEAL  by  complainants  from  a  IndgineDt 
of  the  Chancery  Court  for  Davidson 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  tobt 
due  upon  an  account.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meun,  Smith  A  DicUnson*  for  appel* 
lants: 

A  check  of  a  third  person  ffiven  and  ic- 
oepted  in  payment  of  a  demand,  and  by  both 
parties  BU];>posed  to  be  good,  but  proviiif 
worthless,  is  not  payment 

BriggB  f.  Holmes,  118  Pa.  288;  HAfM 
▼.  Briggi,    181  Pa.  288;    FUig  ▼.   8Ud,  43 


26,  and  no  good  reason  showed  for  the  delay.  Miller 
▼.  Moseley,  S6  La.  Ann.  007. 

And  the  same  was  held  where  a  bank  retained  a 
post-dated  check  twenty-three  days  after  date,  be- 
fore presenting  the  same  at  a  bank  sixteen  miles 
distant.  Hohawk  Bank  v.  Broderiok,  10  Wend.  804, 
18  Wend.  188, 27  Am.  Dec.  192. 

And  the  indorser  was  released  where  a  check  was 
held  six  days,  and  would  have  been  paid  if  promptly 
presented.  Merchants  Nat.  Bank  of  Poughkeepele 
▼.  Parker,  12  N.  Y.  8.  B.  668. 

And  the  failure  for  three  days  to  present  a  check 
at  the  same  place  where  held  will  release  the  m- 
dOTser  in  an  action  for  the  debt,  for  which  it  was 
transferred,  if  the  check  would  have  been  paid  on 
presentment.  It  was  also  stated  that  he  was  re- 
leased on  his  mdorsement.  Betterton  ▼.  Boope,  8 
Lea,  215. 

And  where  the  delay  was  three  days  in  the  same 
city,  the  court  held  that  the  indorser  as  such  was 
discharged,  but  that  where  the  drawers  had  failed 
before  the  receipt  of  check  by  the  indorsee,  as  the 
hidorser  was  not  prejudiced,  he  was  still  liable  for 
the  debt,  which  the  check  had  been  transferred  to 
pay,  as  a  worthless  check  would  not  pay  the  debt, 
jneig  V.  Sleet,  48  Ohio  St.  68, 64  Am.  Bep.  80a 

Where  an  indorsee  held  a  check  two  days,  and  his 
Indorsee  held  it  ten  days,  and  then  it  took  eight 
days  more  to  reach  New  York  whereMt  was  payable* 
when  4t  could  have  reached  there  in  five  days,  a 
prior  indorser  was  discharged.  Parker  v.  Beddick, 
66  Miss.  242.  As  to  whether  it  would  have  been  paid 
if  presented  in  time  does  not  appear. 

So  where  it  does  not  appear  whether  there  were 
funds  or  not,  a  delay  of  three  days  in  presentment 
at  the  same  place  releases  the  Indorser.  Westmin- 
ster Bank  ▼.  Wheaton,  4  B.  L  80;  Veasie  Bank  y. 
Winn,  40  Me.  60. 

And  the  same  was  held  where  a  post-dated  check 
falling  due  on  Sunday  was  presented  on  the  Sat- 
urday before  but  was  not  presented  thereafter. 
Baiter  v.  Burt,  20  Wend.  206, 82  Am.  Dec.  680. 

And  in  Schoolfleld  v.  Moon,  0  Heisk.  178,  it  was 
stated  that  the  holder  must  present  a  check  in  a 
sessonable  time,  or  the  indorser  will  be  released, 
but  this  was  not  the  question  involved. 

These  esses  showing  that  want  of  diligence  on  the 
part  of  the  holder  will  release  the  indorser  support 
the  main  case. 

Beaeondble  defay. 

The  indorser  of  a  check  will  not  be  released  if  it 
Is  presented  la  a  reasonable  time.  As  to  what  is  a 
reasonable  time  will  depend  on  the  circumstances 
of  each  case,  and  a  presentment  of  a  check  on  the 
day  after  it  is  drawn  or  received  has  been  held  to 
be  sufflcient  diligence.  Shiieve  v.  Duckham,  1  Lltt. 
(Ky.)  194;  Blckford  v.  Bidge,  2  Campb.  637;  Mer- 
ohants  Bank  v.  Spicer,  0  Wend.  448. 

And  the  same  was  held  where  an  earlier  present- 
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ment  would  have  been  useleas.    Weddlgen  v.  B» 
ton  Elastic  Pabrlc  Oo.  100  Mate.  428. 

So  an  Indorser  Is  liable  who  held  a  check  ten  diri 
and  his  indorsee  presented  tt  the  next  day,  wbm 
the  bank  failed  the  day  of  the  last  indoEBameoL 
Small  V.  Franklin  Mln.  Oo.  W  Mass.  277. 

And  there  is  no  release  of  an  indoiaer  of  a  port- 
dated  check  mtended  to  be  dronlated,  tedoned  it 
New  York  dty  to  a  resident  of  Pennsylvania  laA 
by  him  taken  to  his  place  of  residence  and  prompdr 
transmitted  from  that  place,  reaching  Middletoin. 
New  York,  seventy-three  miles  from  New  Tori, 
where  it  was  discounted,  three  days  after  due,  ai- 
though  the  drawer's  funds  had  disappeared.  Mm^ 
dletown  Bank  v.  Morris,  28  Barb.  610. 

And  a  payee  mdorsing  in  New  York  dty  a  cbeck 
dated  the  17th,  on  Buffalo,  New  York,  diat  is  re- 
cdved  by  the  indorsee  on  the  28th,  and  pntaoti 
August  4th,  when  the  mail  required  three  days  to 
transmit  from  New  York  to  Buffalo,  must  ezphiu 
the  delay  between  the  17th  and  28th.  The  delaf 
thereafter  is  not  unreasonable,  fonith  ▼.  Janes.  ^ 
Wend.  192, 82  Am.  Dec.  627. 

In  Foster  v.  Paulk,  41  Me.  42S.  te  a  salt  agaioet  i 
drawer,  it  was  stated  that  an  indorser  would  bt 
liable  If  payment  was  refused  by  the  drawee  w 
proper  legal  demand. 

And  a  certitlcatlon  of  check  before  Indonemoi 
will  not  rdease  the  indorser  if  the  holder  usee  dili- 
gence. Mutual  Nat  Bank  ▼.  Rotg^  28  La.  Aso. 
968,  28  Am.  Bep.  126.  In  this  case  the  cheek  wai 
presented  the  next  day. 

And  an  indorser  who  admitted  the  check  had  beeo 
dishonored  and  promised  to  take  it  up  is  liable,  al- 
though the  time  of  presentment  did  not  appev* 
as  this  admission  is  presumptive  evidence  that  • 
proper  demand  had  been  made.  Tebbetts  v.  Dowi 
23  Wend.  879. 

And  an  indorser  is  not  released  by  delay  in  v*' 
sentment  of  check  if  he  knew  that  the  drawer  bad 
no  funds  and  that  the  check  would  not  be  paid.  It 
would  be  otherwise  if  he  believed  that  the  check 
would  be  paid.  Humphries  v.  Bioknell,  2Lltt  iSj-' 
298, 18  Am.  Deo.  266. 

But  where  a  check  payable  to  bearer  and  nnto- 
dorsed  was  transferred  by  a  debtor,  and  there  vei« 
no  funds  to  meet  the  check,  and  it  was  held  twentr- 
six  days  and  the  bank  suspended,  the  holder  tBMj 
sue  on  the  original  debt,  although  the  banker  te^ 
tifled  that  the  check  would  have  been  paid  if  it  tad 
been  presented  promptly.  Morris  ▼.  Kennedy.  S 
Kan.  406,  83  Am.  Bep.  160. 

This  is  similar  to  Fleig  v.  Sleet,  48  Ohio  St.  A  M 
Am.  Bep.  800,  and  both  differ  from  the  main  ease, 
as  in  the  latter  case  there  was  a  fund  to  meet  tbe 
check. 

And  an  indorser  is  liable  on  assumpsit  on  acbe» 
which  had  been  held  a  year  without  demand  ufi 
there  were  no  funds  when  prewnted,  where  tist 
Indorser  "  waived  demand  and  nottce.**  Bmerr  v* 
Hobeon,  62  Me.  678, 16  Am.  Bep.  613.  I-  ^• 
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Ohio  St  58,  54  Am.  Rep.  800 ;  Eoorui  ▼. 
Diitriet  of  CMunUda,  4  Mackey,  339,  54  Am. 
Rep.  278. 

A  check  is  a  mere  request  to  pay  the  bearer 
OT  the  order  of  the  payt«.  Until  presented 
and  accepted,  it  is  inchoate  and  vests  no  title 
or  interest  in  the  payee  to  the  fund. 

Imboden  y.  Perrie,  18  Lea,  504. 

Taking  a  note  for  goods  sold  is  a  payment, 
because  it  is  a  part  of  the  original  contract ; 
but  paper  is  no  payment  when  there  is  a 
precedent  debt. 

AndretDS  y.  German  Nat,  Bank,  9  Heisk. 
211,  24  Am.  Rep.  800. 

The  presumption  is  that  a  check  is  not  an 
absolute  payment,  but  it  is  competent  for  the 
parties  to  oontract  that  it  should  be  an  abso- 
lute payment. 

Sprinofield  v.  Oreen,  7  Bait  801 ;  Bamst 
▼.  8mia,  80  N.  H.  256,  64  Am.  Dec.  290; 
Bern  y.  First  Nat,  Bank  of  IndianapcHU,  1 
L,.  R.  A.  442,  128  Ind.  78;  Ifatianal  Bank  of 
Commerce  v.  Chicago,  B,  dt  H,  B,  Co.  9  L. 
R.  A.  268,  44  Minn.  224 ;  2  Morse,  Banks  & 
Banking,  §  544;  Dan.  I^eg.  Inst.  §  628; 
Steinliart  v.  National  Bank  of  D.  0.  Mills  <fe 
Co,  94  Cal.  862 ;  Syracuse,  B.  db  N,  7,  B.  Co. 
V.  Collins,  8  Lans.  29. 

Where  a  check  is  transferred  in  settlement 
of  a  debt,  the  implication  of  law  is  that  it 
is  not  to  constitute  an  absolute  discharge  of 
the  debt,  until  the  check  is  presented  by  the 
creditor  and  paid,  or  certified  on  such  present- 
ment. 

Tiedeman,  Com.  Paper,  §  456;  Koones  ▼. 
District  of  Columbia,  supra. 

Matters  in  avoidance  set  up  in  an  answer 
must  be  proved  by  the  defendant,  and  if  he 
fail  to  prove  them  the  complainant  will  be 
entitled  to  a  decree. 

Gibson,  Suits  in  Chancery,  §  460 ;  8  Greenl. 
Ev.  §  290 ;  Napier  v.  Blam,  6  Yers,  108 ; 
Bams  V.  Clayton,  5  Humph.  446 ;  Auxcander 
V.  Wallace,  10  Yerg.  105 ;  Wood  v.  Neely,  7 
Baxt.  586 ;  Gass  v.  Arnold,  6  Baxt.  889 ;  State 
T.  McAuley,  4  Heisk.  424. 

There  is  no  presumption  that  defendant 
was  injured,  but  the  burden  of  proof  is  on 
him  to  show  that  he  suffered  Joss  by  the 
laches  of  complainants. 

Springfield  v.  Green,  supra;  Bradford  v. 
Fox,  88 N.  Y.  289;  Syracuse,  B.  dN,  T,  B. 
Co,  V.  CoUins,  supra, 

Messrs.  Stokes  &  Stokes,  for  appellee : 

As  to  whether  a  check  is  given  and  taken 
as  payment  of  a  debt  is  a  (juestion  of  fact  to 
be  determined  by  the  actions,  conduct,  and 
language  of  the  parties  at  the  time  of  the 
transaction. 

Springfield  ▼.  Green,  7  Baxt.  301. 

When  this  new  security  was  given  and  the 
old  one  surrendered  under  the  doctrine  of 
**  novation'^  the  original  debt  was  extin- 
guished and  complainants  must  look  to  the 
check  and  the  parties  to  it  for  payment. 

Fidelity  Ins,  Trust  db  S.  B,  Go,  v.  Shenan- 
doah  Valley  B.  Co,  86  Va.  11 ;  Vaneey  v. 
JMauck,  15  Gratt.  300 ;  Gihert  v.  Washington 
City,  V,  M,  ife  G,  S.  B,  Co.  33  Gratt.  586; 
Stimpson  y.  Bishop,  82  Va.  190;  Morriss  v. 
Harceys,  75  Va.  726. 

It  is  the  duty  of  the  holder  of  a  check,  if 
he  receives  it  after  banking  hours,  to  present 
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it  during  banking  hours  of  the  next  day,  if 
the  bank  is  located  in  the  same  town ;  if  not, 
then  to  forward  it  next  day  by  mail.  If  he 
fails  to  do  this  and  the  check  afterwards  is 
not  paid,  his  right  as  against  the  indorser  is 
extinguished,  lK>th  as  to  the  check  and  the 
original  indebtedness. 

Planters  Bank  y.  MerHtt,  7  Heisk.  198; 
Sehoolfeld  ▼.  Moon,  9  Heisk.  178. 

The  Question  here  is  between  the  holder 
and  the  indorser  of  the  check.  In  such  a  case 
it  Is  the  failure  to  present  the  check  on  the 
next  di^y  that  extinguishes  the  indorser's  lia- 
bility, and  not  whether  the  indorser  was 
damaged  by  the  delay. 

CarroU  y.  Sweet,  18  L.  R.  A.  48,  128  N. 
Y.  19. 

If  in  the  case  of  indorser  the  question  of 
damages  could  be  looked  to,  the  law  casts 
the  burden  of  proving  that  there  was  no 
damage  upon  the  complainants,  and  aot  upon 
defendant  to  show  that  he  was  damaged. 

Even  as  against  the  makers  of  the  check 
the  law  requires  the  holder  to  make  such 
proof,  and  consequently  there  would  be  still 
greater  reason  for  the  enforcement  of  such  law 
where  the  rights  of  an  indorser  are  involved. 

Planters  Bank  y.  Merritt,  7  Heisk.  198; 
Smith  V.  Miller,  48  N.  Y.  171,  8  Am.  fiep. 
690 ;  8  Am.  &  Eng.  Encyclop.  Law,  p.  216 ; 
Little  V.  Ph£nix  Bank,  2  Hill,  425 ;  Steven$ 
V.  Park,  78  111.  887 ;  Ford  v.  McClung,  6  W, 
Va.  166. 

Mr.  Morse  says :  **  The  burden  of  proof  on 
the  holder  to  show  that  the  drawer  was  not 
injured  by  delay  is  shifted,  if  it  is  shown 
that  the  drawer  withdrew  the  funds  or  that 
the  drawee  was  insolvent  at  the  time  of  pre- 
sentment. " 

Banks  &  Banking,  §  421,'subsec.  V" 

If  the  payee  of  the  check  receive  it  ou 
Monday  and  deposit  it  in  his  bank,  present- 
ment must  still  be  made,  in  the  saine  place, 
or  the  check  forwarded  to  any  other  place 
where  the  drawee  bank  is,  by  the  payee '}> 
bank  (as  by  himself)  during  banking  hours 
Tuesday. 

Id.  §  421. 

Snod^rassy  J.,  delivered  the  opinion  .of 
the  court: 

This  suit  is  brought  by  bill  in  chancery  on 
an  account  for  $745,  alleged  to  be  due  from 
defendant.  The  defense  was  by  answer  aver- 
rine  payment,  and  exhibiting  the  receipt  in 
full  of  the  account  sued  on.  The  defendant 
further  set  up  in  defense  that  the  payment 
was  made  br  a  check  drawn  in  his  favor  by 
Sulzbacher  Bros.,  and  indorsed  to  the  comr 
plainant  It  was  insisted  that  this  check, 
which  was  indorsed  on  the  19th  of  June,  1891, 
had  been  accepted  in  payment  of  the  account, 
but  that,  if  only  taken  as  a  means  of  pay- 
ment, the  check  was  not  presented  until  the 
22d  of  June,  and  until  after  the  failure  of 
the  bank  on  which  it  was  drawn,— the  Nash- 
ville Saving  Bank ;  and  that  the  negligence 
of  the  complainant  in  the  presentment  of  the 
check  had  occasioned  the  loss,  and  that  de- 
fendant was  thereby  discharged  from  liabil- 
ity on  the  original  account.  It  was  shown 
in  proof  that  the  account,  which  was  for  a 
little  more  than  |1, 100,  was  made  up,  among 
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other  things,  of  two  notes  aggregating  about 
$1,000.  These  notes,  not  due,  had  been 
charged  into  the  account  by  direction  of  de- 
fendant's agent,  and  for  the  aggregate  of 
something  over  $1,100  a  receipt  in  full  had 
been  taken,  and  these  notes  delivered  up  in 
connection  with  that  receipt.  Other  proof 
was  taken,  and  the  case  heard  by  the  chan- 
cellor, who  dismi8sed<the  bill,  and  complain- 
ant appealed,  and  assigned  errors. 

The  first  question  to  be  determined  Is 
wheti^er  the  indorsement  of  the  check  was 
done  in  payment  of  the  indebtedness.  The 
settlement  of  that  question  depends  upon  the 
intent  of  the  parties  as  eyidenced  by  express 
agreement  or  the  facts  and  circumstances 
of  the  transaction.  The  evidence  on  this 
subject  is  as  follows :  The  member  of  the 
firm  of  Eirkpatrick  &  Co. ,  with  whom  the 
transaction  was  had,  was  asked:  ** Please 
state  whether  or  not  you  took  the  checks  as 
in  themselves  a  payment  [there  were  other 
checks  indorsed  with  this,  not  necessary  to 
be  noticed]  for  the  amount  of  the  account, 
or  how  you  took  them.  A.  I  supposed  that 
the  banJE  drafts  and  the  Bulzbacher  check 
were  good,  and  took  them  expecting  they 
would  be  paid,  and  the  money  so  realized 
would  go  in  payment  of  Puryear's  account 
and  the  cash  I  had  advanced.  I  did  not  take 
them  as  a  payment  of  the  account,  but  only 
as  a  way  of  paying  it,  and  for  Puryear's  con- 
venience. If  the  checks  were  not  paid,  I,  of 
course,  did  not  expect  the  account  would 
thereby  be  paid. "  it  is  observed  that  he  does 
not  state  what  was  said  between  them,  nor 
deny  what  Puryear's  son  and  agent  (to  be 
subsequently  shown)  testifies  as  to  what  was 
said.  At  most  it  is  but  the  expression  of  his 
present  view  of  the  condition  of  his  mind  at 
the  time  of  the  transaction.  The  son  and 
agent  of  Puryear  testifies,  oii  being  asked : 
•*  What  did  you  say  to  him  when  you  gave 
him  the  check,  relative  to  its  being  a  pay- 
ment on  your  father's  account?"  *'I  did  not 
say  anything,  except  told  him  that  I  wanted 
to  pay  the  account  in  full  as  to  the  amount 
of  it,  and  gave  him  the  Bulzbacher  check  in 
part  payment  of  it.*'  ^'Did  Eirkpatrick  & 
Co.  raise  any  objection  to  taking  the  Bulz- 
bacher check,  or  what  did  they  say,  if  any- 
thing, about  it?**  "^Ko,  sir;  thev  did  not 
make  any  objection,  but  remarked  that  this 
was  good  for  it."  This,  with  the  delivery 
up  of  the  notes  and  the  receipting  of  the  ac- 
count in  full,  constitute  the  facts  of  the 
transaction  as  developed  in  the  evidence.  It 
will  be  remembered  that  this  is  not  the  case 
of  Puryear  giving  his  own  check  for  his  own 
account,  and  the  law  relating  to  that  condi- 
tion of  facts  need  not  be  discussed.  It  is  the 
case  of  the  indorsement  of  a  check  of  another 
to  a  creditor  in  settlement  of  the  account, 
whether  it  be  payment  absolute  or  condi- 
tional, and  to  be  governed  by  the  law  as  to 
such  transfer.  It  Ts  well  settled  that  the  tak- 
ing of  the  creditor's  check  on  account  is  not 
payment  unless  it  was  so  intended  {Spring- 
feld  V.  Qreen,  7  Baxt.  801),  and  it  is  true 
that  the  taking  of  a  check  of  another  by  a 
creditor  on  account  is  not  necessarily  pay- 
ment, but  must  haye  effect  according  to  the 
intention  of  the  parties.  In  the  absence  of 
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proof  of  a  special  agreement,  the  g^iving  up 
or  retention  of  the  original  security  will,  in 
general,  be  a  decisive  circumstance  in  de- 
termining that  question,  for  if  the  creditor 
means,  in  any  contingency,  to  resort  to  the 
original  indebtedness,  he  will  scarcely  be 
willing  to  surrender  all  evidence  of  that  in> 
debtedness  to  his  debtor  without  fortifying 
himself  with  some  evidence  of  the  real  nat- 
ure of  the  transaction.  JH&rris  v.  Harvey, 
75  Va.  726 ;  Fidelity  Ine,  Truet  df  3.  D.  Go. 
v.  Shenandoah  Valley  R  0?.  86  Va.  1. 

Upon  the  facts  of  this  transaction,  as 
given  by  the  son  and  not  denied  by  the  com- 
plainant, we  are  of  the  opinion  that  the  check 
was  accepted  in  payment.  In  this  connection 
it  is  objected  that  the  pleadings  raised  no 
question  as  to  notes  delivered  up  with  the 
receipt  when  the  account  was  received,  but 
receipt  for  the  account  is  exhibited  with  the 
answer,  and  the  account  Itself  is  proven  by 
exhibit  to  deposition  of  defendant's  witness 
before  quoted  on  another  point,  and  it  shows 
that  it  was  largely  made  up  of  the  notes 
charged  in  it,  and  the  answer  avers  that  the 
check  was  delivered  in  payment  of  this  ac- 
count, and  the  proof  so  shows.  Where  the 
creditor  accepts  the  check  of  his  debtor,  it  is 
his  duty  to  make  presentment  and  demand, 
and,  of  course,  the  same  duty  devolves  upon 
him  in  the  acceptance  of  an  indorsed  check, 
which  is  additional  security.  This  check 
was  not,  in  fact,  presented  until  June  22, — 
after  the  failure  of  the  bank.  Defendant 
averred  in  answer  that  Bulzbacher  Bros,  had 
on  deposit  at  the  time  the  check  was  drawn, 
and  up  to  the  failure  of  the  bank,  an  amount 
sufficient  to  have  paid  the  check,  and  this 
amount  was  lost  to  him  by  the  nej^ligence  of 
the  complainant.  It  is  not  denied  that  if 
these  facts  be  true  (and  the  failure  to  make 
demand  is  proven,  though  no  proof  is  offered 
as  to  the  condition  of  Sulzbacher*s  account, 
as  averred)  the  defendant  would  be  dis- 
charged, and  without  proof  of  the  last  one 
he  would  be  discharged  if  this  was  a  suit 
upon  the  check ;  but  It  is  insisted  that,  be- 
ing a  suit  upon  the  original  account,  the 
burden  of  proof  Is  not  only  on  the  defendant 
to  show  that  presentment  and  demand  were 
not  made  by  the  plaintiff,  but  that  Bulzbacher 
Bros,  had  the  amount  of  money  on  deposit  to 
pay  it,  and  that  defendant  sustained  the  losa 
of  that  amount  by  reason  of  such  negligence 
in  presenting  the  check.  It  is  the  duty  of 
the  holder  of  a  check.  If  he  receives  it  after 
banking  hours,  to  present  it  during  bankine 
hours  of  the  next  day,  if  the  bank  is  located 
in  the  same  town,  as  was  this  one;  if  not. 
then  to  forward  it  next  day  by  mail.  If  he 
fails  to  do  this,  and  the  check  is  afterwards 
not  paid,  his  right,  as  against  the  indorser, 
is  extinguished.  Morse,  Banks  &  Banking, 
§  422 ;  Plantert  Bank  v.  Merritt,  7  Heisk. 
198 ;  Sehoolflad  v.  Moon,  9  Heisk.  173. 

It  is  argued,  however,  that  though  the  in- 
dorser's  liabilitv  as  such  isextinfruished,  yet; 
if  the  indorser  is  the  original  debtor  his  lia- 
bility on  the  original  inaebtedness  is  not  ex- 
tinguished, unless  it  further  appears  that  act- 
ual loss  was  sustained  in  consequence  of  such 
delay ;  and  that  the  burden  of  proof  is  on  thd 
debtor  to  go  further,  and  show  such  lots. 
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This  exact  question  Id  express  terms  has  not 
been  adjudicated  in  this  state,  and  there  is  a 

nt  dearth  of  authority  upon  it,  althnu|;:h 
ould  seem  to  be  one  which  must  have  re- 
peatedly arisen.  It  is  settled  in  this  state 
and  many  others  that  in  suits  on  checks, 
where  there  has  not  been  due  demand  and 
notice,  the  burden  of  proof  is  upon  the  holder 
of  the  check  to  show  that  the  drawer  has  sus- 
tained no  injury.  8  Am.  &  Eng.  Encyclop. 
Law,  and  cases  cited  under  the  note  as  to 
burden  of  proof.  See  Hantera  Bank  v.  Mer- 
ritit  7  Heisk.  177.  The  same  doctrine  has 
been  applied  in  this  state  to  the  case  of  suit 
on  the  original  indebtedness.  Betterton  y. 
^H^,  8  Lea,  215.  It  is  true  that  in  that 
case  it  appeared  in  fact  that  the  drawer  had 
funds  to  his  credit,  but  this  was  not  the  con- 
trolling point  in  the  case,  and,  besides,  this 
was  the  case  of  a  drawer's  check,  and  not  an 
indorsed  one.  ^e  think  the  sound  rule  is, 
whether  the  suit  be  on  the  check  indorsed  or 
on  the  original  indebtedness,  and  it  appears 
in  the  proof  that  such  check  was  not  duly 
presented  and  payment  demanded,  where  the 
check  has  been  received  as  absolute  or  condi- 
tional payment,  then  the  burden  of  proof 
shifts  to  the  holder  to  show  that,  notwith- 
standing such  delay,  the  debtor  was  not  in- 
jured. In  the  Merritt  Gass,  already  cited,  it 
18  said  if  the  presentment  and  demand  be  not 
properly  made  the  presumption  of  injury 
from  the  negligence  of  the  holder  arises,  and 
the  ontis  of  showing  that  no  injury  has  re- 
sulted from  delay  to  the  drawer  rests  on  the 
holder. .  The  presumpUon  is  that  the  check 
is  drawn  on  actual  funds. 

It  is  insisted  in  the  argument  of  com- 
plainant that  a  different  rule  is  settled  in  the 
cases  of  Bradford  v.  Fox,  88  N.  Y.  289,  and 
SyracuM,  B,  d  2f.  T.  B.  Go.  v.  Collim,  8 
Lans.  29;  but  this  is  an  erroneous  applica- 
tion of  these  cases.  The  f  rst  was  the  case 
of  the  debtor  giving  his  own  check  in  pay- 
ment, which  the  bank  refused  to  certify 
without  explanation,  thus  creating  the  in- 
ference that  the  check  was  worthless.  It  is 
true  that  the  court  in  that  case  said  ''that 
cases  regarding  the  laches  of  the  holder  in 
demanding  payment  or  in  giving  notice  of 
dishonor,  m  which  the  onus  of  proving  that 
no  damages  accrued  was  upon  the  holder, 
had  no  application,  because  this  action  was 
for  the  collection  of  the  pre-existing  debt, 
and  the  on%i$  of  proving  payment  was  upon 
the  defendant ;  and  that  it  was  not  sufficient 
for  him  to  show  laches  of  the  plaintiff,  but 
he  must  ffo  further,  and  show  that  loss  had 
occurred.^  But  that  was  simply  applying 
the  rule,  which,  as  we  understand  it,  is  ap- 
plied by  courts  holding  that  the  burden  of 
proof,  in  cases  where  the  creditor  has  ^iven 
his  own  check  in  payment  of  his  indeoted- 
ness,  is  upon  the  holder  to  show  both  de- 
lay and  loss.  Such  holding  puts  the  burden 
upon  him,  not  only  to  show  delay  in  pre- 
sentment of  the  check,  but  loss  to  himself  in 
consequence.  If,  however,  payment  absolute 
or  conditional  has  been  made  by  the  check 
of  another,  indorsed  by  the  debtor,  the  fail- 
ure to  present  such  check  and  demand  pay- 
ment properly,  will  release  the  debtor  as  to 
his  liability  upon  the  check  and  original 
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indebtedness.  Smith  v.  MilUr,  43  N.  Y.  171, 
8  Am.  Rep.  690;  Dan.  Neg.  Inst.  ($  828, 
cited  and  approved;  Betterton  v.  Boope,  8 
Lea,  220. 

The  second  case  in  8  Lansing's  Reports, 
cited,  was  also  a  case  where  the  debtor  had 
given  his  own  check,  and  in  which  the  rule 
stated  in  the  Bradford  Cote  was  applied; 
put,  too,  upon  the  ground  that  the  action 
was  upon  the  pre-existing  debt,  and  was  not, 
therefore,  concluded  by  proof  of  delay  in 
presentment  of  the  check,  independent  of  any 
proof  of  loss.  They  sustain  the  theory  that, 
such  delay  alone  does  not  dischar^  the  orig- 
inal debt  of  the  drawer.  But  in  the  case  of 
Carroll  v.  'Sweet,  128  N.  Y.  19,  18  L.  R.  A. 
48,  a  later  case  from  the  same  state,  and 
from  the  court  of  appeals,  where  provisional 
payment  of  a  debt  had  been  made  by  in- 
dorsed check,  it  was  said:  **The  debt  re- 
mained until  discharged  by  payment  of  the 
check,  or  by  such  dealing  with  the  check  by 
the  plaintiff  as  would  in  judgment  of  law 
convert  what  was  originally  a  provisional 
payment  into  an  absolute  one.  The  check 
was  dated  August  22,  1887,  and  was  drawn 
on  the  Asbury  JPark  National  Bank,  and  was 
on  the  same  day  indorsed  and  delivered  by 
the  defendant  to  the  plaintiff  at  the  place 
where  the  bank  was  located.  The  plaintiff, 
on  accepting  the  check,  assumed,  as  between 
himself  and  the  defendant,  an  obligation  to 
present  the  same  to  the  bank  for  payment 
within  the  time  prescribed  by  the  law-mer- 
chant,—that  is  to  say,  not  'later  than  the 
next  day  after  its  date,— and,  if  refused,  to 
protest  the  same,  and  give  notice  of  nonpay- 
ment. Smith  V.  Janes,  20  Wend.  192,  82 
Am.  Dec.  627.  It  was  not  presented  until 
the  81st  of  August,  nine  days  after  it  was 
received  by  plaintiff.  The  defendant  was, 
by  such  delay,  discharged  from  liability  as 
indorser  of  the  check,  irrespective  of  any 
Question  of  loss  or  injury.  Presentment  in 
Que  time,  as  fixed  by  the  law  merchant,  was 
a  condition,  upon  the  performance  of  which 
the  liability  of  the  defendant  as  indorser  de- 
pended, and  this  delay  was  not  excused  al- 
though the  drawer  of  the  check  had  no 
funds,  or  was  insolvent,  or  because  pre- 
sentment would  have  been  unavailing  as  a 
means  of  procuring  payment.  Mohawk  Bank 
V.  Brod&rick.  10  Wend.  804 ;  Qimgh  v.  StaaU. 
18  Wend.  549.  A  different  rule  obtains  as 
between  the  holder  and  drawer  of  a  check. 
As  between  them,  presentment  may  be  made 
at  any  time,  and  delay  in  presentment  does 
not  discharge  the  liability  of  the  drawer, 
unless  loss  to  him  has  resulted.  Little  ▼. 
Phenix  Bank,  2  Hill,  425.  The  action  here 
is  not  upon  the  indorsement  of  the  defend- 
ant, but  upon  the  original  indebtedness.  If 
the  discharge  of  the  defendant's  liability 
as  Indorser  discharges  also  his  liability  as 
debtor  for  the  original  debt,  the  judgment 
must,  on  that  ground,  be  reversed.  In  Earn- 
ilton  v.  Cunningham,  2  Brock.  850,  Chief 
Justice  Marshall  considered  the  effect  of  the 
neglect  of  the  holder  of  a  bill  to  give  due 
notice  of  dishonor,  whereby  prior  parties 
thereto  were  discharged  upon  the  liability 
of  the  debtor  for  a  debt  for  which  the  bill 
was  drawn.  After  showing  that  the  author- 
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itles  In  which  the  debtor  had  been  discharged 
proceeded  upon  the  theory  that  he  has  sus- 
tained an  actual  loss,  he  reached  the  conclu- 
sion Chat  the  true  principle  Is  'that,  if  a  bill 
be  received  as  provisional  payment,  the  omis- 
sion to  give  defendant  notice  of  its  dishonor 
deprives  the  creditor  of  his  action  on  that 
bill,  but  does  not  compel  him  to  take  it  in 
absolute  payment,  or  deprive  him  of  his  ac- 
tion on  the  original  debt,  further  than  dam- 
age has  been  sustained  actually  or  in  legal 
supposition  by  the  debtor.'  See  also,  OcU- 
lagher  v.  BoherU,  2  Wash.  0.  C.  191 ;  Fleig 
v.  SUet,  48  Ohio  St.  58.  54  Am.  Rep.  800. '^ 
Andrews,  «/.,  who  delivered  the  opinion  in 
that  case,  adds:  "I  am  not  sur^  that  this 
doctrine  is  reconcilable  with  expressions  in 
the  opinion  of  this  court  in  Smith  v.  MiUer^ 
48  N.  Y.  171,  8  Am.  Rep.  690,  62  N.  Y.  545." 
He  then  quotes  from  that  case,  and  shows 
that  judgment  was  therein  rendered  for  the 
defendant  on  two  grounds:  ** First,  in  the 
absence  of  proof  of  demand  and  refusal  and 
notice  to  the  drawer  according  to  the  usual 
course,  there  could  be  no  recovery  upon  the 
draft,  or  upon  the  indebtedness  upon  which 
it  was  given ;  and,  second,  on  the  ground  of 


negligence  In  failing  to  present  the  check 
on  the  day  on  which  it  was  given.  The  last 
ground  stated  was,  upon  the  facts,  a  satis- 
factory  basis  for  the  judgment,  and  the  same 
principle  was  applied  upon  similar  facto  io 
First  Nat.  Bank  of  MeadviUe,  Pa,  ▼.  Fourth 
Nat.  Bank  of  New  York  Oity,  77  N.  Y.  820. 
88  Am.  Rep.  618."  The  court  then  declines 
to  determine  whether  the  cases  cited  were  in 
conflict  or  not,  or  which  class  of  cases  stood 
upon  the  better  reason,  but  gave  the  defend- 
ant a  new  trial  upon  the  facts.  We  think. 
as  therein  indicated,  that  the  extinguishment 
of  liability  as  indorser  on  the  check  was  an 
extinguishment  of  liability  for  the  original 
indebtedness ;  that  when  derendant  had  shown 
such  delay  in  tbe  presentment  and  demand 
as  discharged  the  indorser,  it  made  out  a  case 
in  which  he  was  discharged  from  the  original 
indebtedness,  and,  if  any  facts  existed  which 
would  rebut  the  case  thus  made  out,  the  onut 
shifted  to  the  plaintiff  to  show  them.  See, 
as  to  shifting  of  burden  of  proof  on  analogous 
question,  Morse,  Banks  &  Banking,  §  421, 
subsec.  f. 

J7is  judgment  is  ther^ors  affirmed,    with 
^osts. 


CALIFORNIA  SUPREME  COURT  (In  Banc). 


Clara  H.  SCHMIDT  et  al,  Respts,, 
BRIEG  et  al.,  Appts 
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1.  The  wordfl  **Sajyaparl1la  and  Iron** 
eannot  be  claimed  as  a  trademark  Cor 

a  medlolnal  oompound  or  beverage  Including 
sanaparilla  and  iron  as  Inffredients  as  against  an 
alleged  Infringing  compound  of  which  the  words 
are  equally  descriptive,  even  if  the  Ingredients 
named  are  only  a  small  part  of  the  compound. 

8.  The  nee  of  labels*  marioi,  and  devices 
so  closely  resembling  those  used  bjr 
one  claiming  a  trademark  as  to  deceive 
purohasen  exercising  ordinary  care  oonstltates 
an  Infringement  of  his  rights  independently  of 
the  validity  of  the  trademarlcs  in  question. 

8.  A  palpable  imitation  of  a  label  for 
a  medicinal  oomponnd  called  '"Sarsa- 
parilla  and  Iron**  both  having  the  word  ^'sar- 
aaparilJa**  at  the  top  in  large  letters  and  the  word 
*MronV  In  the  border  of  the  lower  half  of  the  label, 
and  both  having  parallel  Unes  across  the  middle 
with  the  names  of  the  manufacturers  between 
and  their  monogram  In  the  same  position,  and 
both  having  the  words  "  a  great  blood  purifier" 
and  ^'cures  all  skin  diseases"  printed  In  the  lower 
half  of  the  label  while  the  only  material  differ- 
ence in  the  design  and  appearance  of  the  labels  Is 
^n  their  color.  Is  sufficient  to  constitute  an  in- 
fringement, even  if  there  is  no  valid  trademark 
in  any  of  the  words  copied. 

(December  ao,  1888.) 

APPEAL  by  defendants  .Trom  a  Judgment  of 
the   Superior   Court   for   the  City  and 


County  of  San  Francisco  in  favor  of  plain- 
tiffs and  from  an  order  denying  a  motion  for 
a  new  trial  in  an  action  brought  to  recover 
damages  for  the  alleged  infringement  of  a 
trademark  and  to  enlom  farther  infriDgement. 
Modified  and  affirmed. 

The  facts  sufficientlyappear  in  the  opinion. 

Messrs.  James  O.  Magnire,  E.  S.  Salo- 
mon,  and  Henry  EiekholE^  for  appellants: 

The  words  comprising  the  name  alleged  to 
have  been  adopted  were  and  are  words  in  com- 
mon use,  which  were  and  are  tbe  common 
property  of  the  whole  people. 

No  one  can  acquire  an  exclusive  right  to  any 
of  those  words  by  adopting  it  as  a  trademark 
unless  It  be  used  arbitrarily  as  a  fancy  name, 
neither  intended  to  desl^ate  qualities  or  in- 
gredients of  the  oommoaity  to  which  it  is  at- 
tached, nor  to  mislead  the  public  as  to  tbe 
true  qualities  or  ingredients  of  the  commod- 
ity. 

Browne.  Trademarks,  g  161;  Cal.  Civil 
Code.  §  991;  Oorbin  v.  Oouli,  183  U.  S.  308, 33 
L.  ed.  611;  Amoskeag  Mfg.  Co.  v.  Trainer,  101 
U.  S.  51,  26  L.  ed.  998;  Delaware  <fe  H.  Canal 
Co.  V.  Clark,  80  U.  S.  18  Wall.  311.  20  L.  ed. 
581;  Eggers  v.  Hink,  68  Cal.  445,  49  Am.  Rep. 
96:  Bnrke  v.  Cassin,  45  Cal.  467, 18  Am.  Rep. 
204;  Wolfi  V.  Goulard,  18  How.  Pr.  64;  Bur- 
nett V.  Phalon,  9  Bosw.  192;  Amoskeag  Mfg. 
Co.  V.  Spear,  2  Sandf.  599;  Cohniai  Lifi 
Assur.  Co.  V.  Borne  db  Colonial  Assur.  Co.  83 
Beav.  548;  Corwin  v.  Dalp,  7  Bosw.  238. 

Words  which  are  merely  descriptive  of  as 
article,  constituting  its  ordlnaiy  and  known 
name,  or  indicating  its  ingredients,  mode  of 
composition,  characteristic  properties,  quality, 


Non.— For  other  specific  instances  of  words 
which  are  held  to  be  common  property  not  subject 
to  trademark,  see  Kumford  Chemical  Worlcs  v 
Huth  (C.  C.  D.  Md.)  1  L.  R.  A.  44,  and  noU;  AlC  ** 
22  L.  R.  A. 


Radam  (Tex.)  0  L.  B.  A.  145,  and  note;  Bolander  r. 
Peterson  (01.)  U  L.  R.  A.  860;  Munro  v.  Tousey 
(N.  Y.)  14  L.  R.  A.24fi., 
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nature,  size,  or  the  like,  cannot  be  appropri- 
4ited  as  a  trademark. 

Sebastian,  Trademarks,  81-86;  Brown  Chem- 
ical Co,  y.  Meyer,  189  U.  8.  540,  85  L.  ed.  247: 
Ooodyear^e  India  Rubber  Qlove  Mfg.  Co,  v. 
Qoodyear  Rubber  Co,  128  IJ.  S.  598,  82  L.  ed. 
^J85:  Amoskeag  Mfg.  Go.  v.  Trainer,  iupra; 
Falkinburg  y.  Lucy,  85  Cal.  58,  95  Am.  Dec. 
76;  Stokes  y.  Landgraff,  17  Barb.  608;  Amos- 
keag  Mfg.  Co.  y.  Spear,  2  Sandf.  599;  FePridge 
y.  W^,  4  Abb.  Pr.  144;  PhaUm  y.  Wright,  5 
Pbila.  464;  Marshall  y.  Pinkham,  52  Wis.  572, 
38  Am.  Rep.  756;  Larrabee  y.  Leuns.  67  Ga. 
561,  44  Am.  Hep.  785;  Ginter  y.  Kinney 
Tobacco  Co.  12  Fed.  Rep.  782;  Atfery  y.  Meikle, 
81  Ky.  78;  Cheavin  y.  Walker,  L.  R.  5  Ch.  Diy. 
850;  Eunwhrey's  Specific  Homeopathic  Medicine 
Co,  y.  Went,  14  Fed.  Rep.  250;  Casiodl  y. 
Davis,  58  N.  Y.  228.  17  Am.  Rep.  288;  Van 
Beil  y.  Preseott,  14  Jones  &  8.  542;  Hostetter 
y.  Adams,  10  Fed.  Rep.  888;  Bullock  y.  Gray, 
19  Jour.  Jurisp.  218;  Taylor  y.  OiUies,  59  N. 
T.  881,  17  Am.  Rep.  888;  Batty  y.  HiU,  1 
Hem.  &  M.  264. 

The  rule  excluding  descriptiye  terms  applies 
to  tradenames  as  well  as  traaemarks. 

Delaware  d  H.  Canal  Co.  y.  Clark,  80  U.  8. 
18  Wall.  811.  20;L.  ed,  581 ;  Choynski  y.  Cohen, 
^Gal.  501,  2  Am.  Rep.  476;  Cohn  y.  Kahn, 
8  Gin.  L.  Bull  154.  26  Alb.  L.  J.  842;  Gray  y. 
Koch,  2  Mich.  N.  P.  119. 

To  entitle  to  relief  the  resemblance  must  be 
«uch  as  to  deceiye  an  ordinary  purchaser  giy- 
ing  such  attentioD  to  the  same  as  such  a  pur- 
chaser usually  giyes  and  to  cause  him  to  pur- 
chase the  one  supposing  it  to  be  the  other. 

Gorham  Mfg.  Co,  y.  White,  81  U.  8.  14Wall. 
511.  20  L.  ed.  781;  Walttm  y.  Crowley,  8 
Blatchf.  440. 

That  question  is  one  of  fact  to  be  determined 
upon  evidence. 

Ibid. 

The  unreasonable  delay  on  the  part  of  re- 
«pondentB  in  asserting  any  claim  of  exclusive 
right  in  or  to  the  trademark  or  label,  what- 
eyer  effect  it  may  have  under  our  law  upon  the 
right  to  an  injuoction,  certainly  takes  away  all 
-equitable  right  to  any  accountiog  for  damages, 
or  to  any  awarding  of  damages  beyond  that 
which  is  merely  nominal. 

Amoskeag  Mfg.  Co.  y.  Gamer ^  4  Am.  L.  T. 
1^.  8. 176;  Sawyer  y.  Kellogg.  9  Fed.  Rep.  601; 
Isaacson  y.  Thompson,  41 L.  J.  Ch.  101;  Rogers 
▼.  Rogers,  81  L.  T.  N.  8.  285;  Estcourt  y.  Bop 
Essence  Co.  Id.  567;  Harrison  y.  Taylor,  11 
Jur.  N.  8.  408;  Beard  v.  Turner,  18  L.  T.  N. 
fi.746. 

Messrs.  John  !*•  Boone  and  Lang^home 
<&  Miller*  for  respondents: 

Respondeota  do  not  claim  the  right  to  the 
«xclus{ye  use  of  the  word  "  Sarsaparilla." 
Neither  do  they  claim  the  exclusiye  right  to 
the  use  of  the  word  **  Iron." 

What  they  do  claim  is  that  they  adopted  the 
words  "  8ar8aparilla  and  Iron"  as  a  compound 
name  or  phrase,  to  indicate  or  designate  a  new 
product,  and  that  the  use  of  thia  name  or 
phrase  is  foreign  to  any  use  to  which  it  had 
«yer  before  been  applied. 

CasweU  y.  Davis,  85  How.  Pr.  75. 

The  natural  association  of  these  words  with 
the  article  they  represent  would  be  in  connec- 
tion with  a  medicine  in  the  minds  of  most,  if 
1B2Ii.R.A. 


not  all,  persons.  When,  howeyer,  they  are 
used  to  indicate  a  beverags,  there  is  no  associa- 
tion whateyer  that  will  indicate  the  true  nature 
of  the  article.  * 

There  may  be  an  exclusiye  right  in  names 
expressing  onidities  or  attributes  where  form- 
ing part  of  a  device  peculiar  to  the  maou- 
f acturer  or  yender  of  the  article. 

Corwin  y.  Daly,  7  Bosw.  222  ;  Burton  y. 
Stratton,  12  Fed.  Rep.  696;  Browne,  Trade- 
marks, §  185. 

Tradename  has  been  adopted  to  indicate  a 
mark  or  name  which  has  become  known  and 
established,  as  the  name  of  a  new  product,  so 
as  to  become  identified  with  the  product,  or 
article  that  It  indicates,  whether  the  name 
constitutes  a  true  legal  trademark  or  not.  and 
it  receives  its  support  from  the  rule  of  law  that 
one  man  shall  not  be  permitted  to  pass  off  his 
goods  as  and  for  the  goods  of  another. 

McLean  y.Fleming,  96  U.  8. 245, 24 L.  ed.  828; 
Browne,  Trademarks,  chap.  12,  p.  524;  J  521  ei 
seq.,  also  §  48;  Pierce  y.  Guittard,  68  Cal.  68, 
58  Am.  Rep.  1;  4  Haryard  L.  Rev.  821;  Burton 
y.  Stratton,  12  Fed.  Rep.  696;  McCann  y. 
Anthony,  Price  &  8.  1054;  Levy  y.  Walker,  L. 
R  10  Ch.  Div.  447;  WiUiam  Rogers  Mfg.  Co. 
y.  Rogers  d  S.  Mfg.  Co.  11  Fed.  Rep.  495;  Gel- 
luUnd  2ffg.  Co.  v.  Cellonite  Mfg.  Co.  82  Fed. 
Rep.  94;  if oxie  Nerve  Food  Co.  y.  Baumbach, 
82  Fed.  Rep.  205;  Soeiete  Anonyme  de  la  Dis- 
tiOerie  de  la  L.  B.  de  VA.  de  F.  y.  Western 
DistiUing  Co.  48  Fed.  Rep.  416. 

The  very  fact,  therefore,  that  the  appellants 
are  selling,  under  the  name  *'  8ar8aparilla  and 
Iron,"  a  beverage  that  is  not  respondeuts'  pat- 
ented beverage,  is  eyidence  of  fraud  on  their 
part.  Their  beyerage  is  not  "  8arsaparilla  and 
Iron,"  but  an  imitation  of  respondents'  bever- 
age, and  in  order  to  deceive  the  public  and  keep 
up  the  imitation  and  fraud  they  call  it  "  8ar- 
saparilla  and  Iron."  thus  uniting  every  element 
that  constitutes  a  fraud,  both  upon  the  re- 
spondents and  upon  the  public,  and  carryiog 
on  an  unfair  competition  in  business. 

Congress  d  E.  Spring  Co.  y.  High  Rock  Con- 
gress Spring  Co.  57  Barb.  526. 

A  mere  change  of  color  of  a  label  where  the 
design  is  retained  does  not  relieve  the  party 
from  infringiug. 

Browne,  Trademarks.  §  268;  Sebastian. 
Trademarks,  pp.  79,  307;  McLean  y.  Fleming, 
96  n.  8.  245,  24  L.  ed.  828;  Guinness  y.  UU- 
mer,  10  L.  T.  127. 

Paterson*  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  for  an  injunction,  and  to 
recoyer  damages  for  an  infringement  of  plain- 
tiffs' trademark  and  labels.  The  facts  found 
by  the  court  below  are  substantially  as  fol- 
lows :  In  the  year  1887  plaintiffs  commenced 
to  manufacture  and  sell  a  new  and  yalu- 
able  medicinal  compound  or  beverage,  and 
adopted  and  used  in  connection  with  the  sale 
thereof  the  name  **8ar8aparilla  and  Iron.** 
By  reason  of  the  superior  character  of  the 
medicinal  constituents  employed  in  the  man- 
ufacture of  the  beverage  or  compound  it  be- 
came widely  known  and  highly  esteemed  by 
the  trade,  and  identified  and  distinguished 
by  dealers  and  consumers  under  the  designa- 
tion of  "8ar8aparilla  and  Iron."  Jhia^namer 
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was  not  at  that  time  in  use  or  known  as  a 
designation  of  any  similar  article  of  manu- 
facture on  sale.  For  the  purpose  of  identi- 
fying the  beverage  as  being  of  their  man- 
ufacture, and  to  distinguish  it  from  other 
articles  of  a  similar  nature,  plaintiffs  have 
affixed  to  the  bottles  containing  the  same 
their  own  labels,  devices,  and  trademark, 
specimens  of  which  are  attached  to  the 
complaint  herein.  The  article  has  become 
widely  known  to  the  public  and  to  buyers 
and  consumers  thereof  as  the  beverage  man- 
ufactured and  sold  by  the  plaintiffs,  not  only 
through  the  name  "SarsapariUa  and  Iron," 
but  throujKh  said  labels ;  and  up  to  the  time 
of  the  infringement,  hereinafter  referred  to, 
large  sales  and  great  profits  had  been  made 
by  the  plaintiffs.  The  defendants,  since  the 
month  of  December.  1888,  willfully  disre- 
garding the  rights  of  the  plaintiffs,  and  with 
the  intention  to  divert  to  themselves  the  busi- 
ness of  the  plaintiffs,  and  the  profits  and 
gains  thereof,  have  fraudulently  prepared, 
sold,  and  now  continue  to  manufacture  and 
sell,  throughout  the  state  of  California,  an 
article  or  beverage  in  imitation  of  the  plain- 
tiffs' beverage,  having  the  same  taste,  flavor, 
and  appearance  as  plaintiffs'  article,  with 
the  intent  to  deceive  and  defraud  the  public 
and  to  injure  and  defraud  the  plaintiffs. 
They  have  put  their  beverage  in  bottles  and 
packages  similar  to  those  used  by  the  plain- 
tiffs, and  have  labeled  their  bottles  With 
labels,  names,  marks,  and  devices  similar  to 
those  used  by  the  plaintiffs.  Copies  of  these 
labels  are  attached  to  the  complaint.  These 
marks  and  devices  so  closelv  resembled  those 
used  by  the  plaintiffs  as  to  be  calculated  and 
liable  to  deceive  purchasers  and  consumers 
of  plaintiffs*  article,  and  to  lead  them,  al- 
though exercising  ordinary  care  and  pru- 
dence, to  believe  that  the  article  contained 
therein  Is  the  plaintiffs'  article,  greatly  to 
the  diminution  and  damaee  of  the  business 
and  profits  of  plaintiffs  derived  therefrom. 
The  defeudants'  beverage  in  imitation  of  the 
plaintiffs'  compound  or  beverage  is  inferior 
to  that  put  up  by  the  plaintiffs,  and  by  reason 
thereof  the  reputation  of  plaintiffs'  article 
has  been  greativ  injured,  but  there  is  no  del- 
eterious or  poisonous  substance  in  the  de- 
fendants' beverage.  By  reason  of  the  wrong- 
ful, acts  of  the  defendants  the  plaintiffs  have 
sustained  damage  in  the  amount  of  $8, 589. 25. 
Upon  these  findings  the  court  concluded  that 
the  plaintiffs  were  entitled  to  an  injunction 
perpetually  restraining  the  defendants  from 
**  preparing,  putting  up,  selling,  or  offering 
for  sale  said  or  anj  imitation  of  plaintiffs* 
article,  or  any  article  under  or  bearing  the 
name  of  'Sarsaparilla  and  Iron,'  or  any  arti- 
cle under  or  bearing  a  colorable  or  other  im- 
itation of  said  name,  or  any  article  bearing 
said  false  labels  (Exhibit  B),  or  any  imita- 
tion of  the  said  labels  of  plaintiffs,  or  anv 
article  bearing  upon  or  connecting  therewith 
any  of  the  saia  names,  devices,  or  trademarks 
of  the  plaintiffs  which  are  shown  upon  said 
labels  or  exhibits.  Also  that  plaintiffs  were 
entitled  to  recover  said  sum  of  $8,589.25  and 
costs."  A  decree  was  entered  accordingly. 
1.  Words  which  are  merely  descriptive  of 
the  character,  quality,  or  composition  of  an 
22  L.  R.  A. 


article  cannot  be  monopolized  as  a  trademark. 
Thus  it  has  been  held  that  the  words  ''IroD 
Bitters"  are  so  far  indicative  of  the  qualities 
of  an  article  as  to  fall  within  the  scope  of 
the  rule  {Broum  CJiemieal  Co.  v.  Meytr,  18^ 
U.  8.  542,  35  L.  ed.  248),  and  that  name  is 
no  more  generic  than  the  name  **  Sarsapar- 
illa and  Iron."  Our  Code  provides  that  a 
trademark  shall  not  include  any  designation 
**  which  relates  only  to  the  name,  quiuity,  or 
description  of  the  thing. "  Civil  Code,  §  991. 
Words  In  common  use1u«  the  common  prop- 
erty of  the  people,  and  no  one  can  acquire  an 
exclusive  right  to  such  words  by  adoptinr 
them  as  his  trademark,  unless  they  be  usea 
out  of  their  ordinary  acceptation,  and  as  a 
fancy  name.  The  general  rule  is  opposed  to 
the  use  of  mere  words  as  a  trademark ;  but  if 
all  of  the  words  be  used  under  a  new  com- 
bination in  the  way  of  a  fancy  name  or  des- 
ignation, they  may  constitute  a  valid  trade- 
mark, if  they  do  in  fact  indicate  origin  or 
ownership.  Lavyrmuse  Mfg.  Co,  v.  Tennenu 
Mfg,  Co.  188  U.  S.  546,  84  L.  ed.  1008.  We 
think  the  words  **  Sarsaparilla  and  Iron"  are 
generic  terms,  and  were  used  for  the  purpose 
of  indicating,  not  so  much  the  origin,  man- 
ufacture, or  ownership  of  the  beveraee,  as 
the  quality  of  the  article  itself.  In  DeTattare 
d  E.  Canal  Co.  v.  Clark,  80  U.  8.  18  Wall. 
827,  20  L.  ed.  584,  the  court  said :  ■'True, 
it  may  be  that  the  use  by  a  second  producer, 
in  describing  truthfully  his  product  by  a 
name  or  combination  of  words  already  in 
use  by  another,  may  have  the  effect  of  caus- 
ing the  public  to  mistake  as  to  the  origin  or 
ownership  of  the  property ;  but  if  it  is  just 
as  true  in  its  application  to  his  goods  as  it 
is  to  those  of  another,  who  first  applied  it, 
and  who,  therefore,  claims  an  exclusive  right 
to  use  it,  there  is  no  legal  or  moral  wrong 
done."  We  held  here  that  a  person  is  not 
entitled  to  the  exclusive  use  of  the  words 
"Antiquarian  Book  Store"  as  a  trademark. 
CJwynski  v.  Cohm,  89  Cal.  501,  2  Am.  Rep. 
476.  See  also  Browne,  Trademarks,  §  164; 
Raggttt  v.  Findlater,  L.  R.  17  Eq.  29.  The 
words  ''Sarsaparilla  and  Iron"  describe  in- 
gredients well  known  to  the  public.  The 
word  ** sarsaparilla"  means  a  root,  or  its  ex- 
tract, and  iron,  as  used  in  connection  with 
the  word  "sarsaparilla,"  must  mean  a  solu- 
tion of  the  metal  iron.  But  it  is  claimed  by 
respondents  that  the  words  "Sarsaparilla  and 
Iron"  do  not,  in  fact,  indicate  the  character, 
kind,  or  qualit;^  of  their  beverage;  that  it  is 
not  a  composition  of  sarsaparilla  and  iron, 
but  a  solution  of  various  substances ;  that  it 
contains  only  a  small  quantity  of  sarsaparilla 
and  a  small  Quantity  of  iron  and  the  name 
was  given  to  tne  beverage  only  as  a  name  by 
which  it  might  be  known,  without  in  any 
way  being  descriptive.  But  it  is  sufilcient 
to  say  in  answer  to  this  claim  that  the  name 
given  to  the  article  is  either  generic,  or  it  is 
of  such  a  character  that  it  can  as  well  be 
applied  to  defendants'  beverage  as  to  the 
plaintiffs' ;  and,  this  being  so,  as  was  said  in 
Delaware  A  B.  Canal  Co.  v.  (^rk,  ntpra,  al- 
though the  use  of  the  name  may  have  the 
effect  of  causing  the  public  to  mistake  as  to 
the  origin  or  ownership  of  the  product,  "if 
it  is  just  as  true  in  its  application  to  his 
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goods  as  it  Is  to  those  of  another,  who  first 
applied  to  it,  .  .  .  there  is  no  legal  or 
moral  wronff  done,"  the  words  or  combina- 
tion being  of  such  a  character  as  to  designate 
respectively  well-known  articles  of  com- 
merce. 

2.  It  will  be  observed  from  our  statement 
of  the  facts  that  the  court  found  the  defend- 
ants willfully,  with  intention  to  divert  to 
themselves  the  business  of  the  plaintiffs,  and 
secure  the  profits  and  gains  thereof,  prepared 
and  sold  large  quantities  of  an  inferior  im- 
itation of  the  defendants'  beverage,  and  in 
doing  so  had  used  labels,  marks,  and  devices 
so  closely  resembling  those  used  by  the  plain- 
tiffs as  to  deceive  the  purchasers,  ana  lead 
them,  although  exercising  ordinary  care,  to 
believe  that  tney  were  purchasing  plaintiffs* 
beverage.  Upon  this  finding  the  plaintiffs 
were  entitled  to  judgment,  independently  of 
the  validity  of  the  trademarks  in  question. 
In  Lawrence  Mfg,  Co,  v.  Tenneeeee  Sifg,  Co,, 
tupra,  Mr.  Chief  Justice  Fuller  said:  '^Un- 
doubtedly an  inferior  and  fraudulent  com- 
petition against  the  business  of  the  plaintiff, 
conducted  with  the  intent  on  the  part  of  the 
defendant  to  avail  itself  of  the  reputetion  of 
the  plaintiff  to  palm  off  Its  goods  as  plain- 
tiff's, would,  in  a  proper  case,  constitute 
ground  for  relief  ;**  and  in  the  course  of  his 
opinion  referred  to  an  English  case,  in  which 
Jjord  Juetice  Lindley  remarked  that,  ''al- 
though the  plaintiffs' had  no  exclusive  right 
to  the  use  of  the  words  'Stone  Ale'  alone  as 
against  the  world,  or  any  right  to  prevent 
the  defendant  selling  his  g(^s  as  having 
been  made  at  Stone,  'yet,  as  against  a  par- 
ticular defendant,  who  is  fraudulently  usins 
or  going  tp  fraudulently  use  the  words  with 
the  express  purpose  of  passing  off  his  goods 
as  the  goods  of  the  plaintiffs,  it  appears  to 
me  that  the  plaintiffs  may  have  rights  which 
they  may  not  have  against  other  traders.'" 
A  competing  business  firm  Is  bound  to  deal 
fairly  in  placing  its  rival  article  upon  the 
market ;  and,  if  it  clearly  appears  tliat  the 
defendants  have  closely  imitated  the  plain- 
tiffs' labels  and  style,  and  have  done  obvious 
damage  to  the  latter's  business  through  the 
unlawful  business  methods  employed,  the 
plaintiffs  are  entitled  to  relief  upon  the 
ground  of  fraud.  Sperry  v.  Percival  Milling 
Co.  81  Cal.  268 ;  Pierce  v.  Ouittard,  68  Cal. 
68,  58  Am.  Rep.  1.  Cases  are  not  wan  tin  fl^  of 
injunctions  issued  to  restrain  the  use  even  of 
one's  own  name,  where  such  use  is  made 
with  such  additions  as  to  intentionally  de- 
ceive the  public,  and  make  them  believe  he 
Is  selling  the  goods  of  another.  McLean  v. 
Fleming,  96  U.  S.  261,  24  L.  ed.  880 ;  Brown 
C?iemical  Co.  v.  Meyer,  supra.  See  also 
Moxie  Nerve  Food  Co.  v.  Baumhaeh,  82  Fed. 
Rep.  212 ;  California  Fig  Syrup  Co.  v.  2m- 
prof)ed  Fig  Syrup  Co.  61  Fed.  Rep.  297 ;  Im- 
proved Fig  Syrup  Co.  v.  California  Fig  Syrup 
Co.  64  Fed.  Rep.  178,  7  U.  8.  App.  — ;  Cleve- 
land Stone  Co.  v.  Wallace,  62  Fed.  Rep.  438. 

There  is  abundant  evidence  in  the  record 
to  support  the  finding  of  the  court.  The  de- 
fendant's label  is  a  palpable  Imitation  in 
form  and  design  of  the  plaintiffs'  label. 
Both  have  the  same  general  appearance,  ex- 
cept in  colors-one  being  blue,  the  other  red. 
22L.R.A. 


Both  have  crescent- shaped  neck  labels  for  the 
bottle,  lined  and  lettered  in  similar  form. 
Both  have  the  word  "  Sarsaparilla"  at  the  top 
of  the  label  in  large  letters,  and  the  word 
"  Iron"  printed  in  the  border  of  the  lower  half 
of  the  label.  Both  have  parallel  lines  run- 
nln/?  across  the  middle  of  the  label  with  the 
name  of  the  manufacturers  between  the  same. 
The  monogram  of  the  defendants  occupies  the 
same  position  upon  their  label  as  the  trade- 
mark of  the  plaintiffs  upon  the  label  of  the 
latter.  Both  labels  have  the  words,  "A  great 
blood  purifier, "  and  "  Cures  all  skin  diseases,  ^ 
printed  in  the  lower  half  of  the  label.  In 
lact  the  only  material  difference  between  the 
two  labels  in  design  and  appearance  exists  in 
the  colors,  but  this  is  no  'defense.  Browne, 
Trademarks,  g  286.  The  difference  in  color 
is  a  mere  probative  fact, — a  circumstance  to 
be  considered  by  the  court  in  determining  the 
ultimate  question  as  to  whether  the  defend- 
ants' devices  so  closely  resembled  the  plain- 
tiffs'  labels  as  to  deceive  the  public.  The 
court  below  has  found  the  fact  that  the  pur- 
chasers have  been  deceived  by  the  acts  of  the 
defendants,  and  we  cannot  say  that  this  find- 
ing is  not  supported  by  the  evidence.  As 
was  said  in  McLean  v.  Fleming,  supra: 
**  What  degree  of  resemblance  is  necessary  to 
constitute  an  infringement  is  incapable  of  ex- 
act definition  as  applicable  to  all  cases.  Al  1 
that  courts  of  justice  can  do  in  that  regard 
Is  to  say  that  no  trader  can  adopt  a  trademark 
so  resembling  that  of  another  trader  as  that 
ordinary  purchasers  buying  with  ordinary 
caution  are  likely  to  be  misled."  See  also 
Improved  Fig  Syrup  Co.  v.  California  Fig 
Syrup  Co.  64  Fed.  Rep.  178,  7  U.  8.  App.  — . 
The  testimony  shows  clearly  that  the  size, 
form,  design,  ornamentation,  and  phraseology 
of  plaintiffs'  label  were  studiously  followed 
by  the  defendants  in  the  preparation  of  their 
own,  and  that  the  latter  was  used  and  in- 
tended to  be  used  as  a  close  Imitation  of  the 
plaintiffs'  label,  and  for  the  purpose  of  lead- 
ing the  public  to  believe  that  tne  beverage 
contained  in  the  bottles  upon  which  the  de- 
fendants' labels  were  placed  was  the  identical 
article  manufactured  by  the  plaintiffs. 

8.  The  appellanto  insist  that  the  plaintiffs 
should  not  be  allowed  to  recover  any  dam- 
ages, because  of  the  delay  in  commencing 
this  action.  This  claim  is  set  up  for  the  first 
time  in  this  court,  and  appears  to  be  an  after- 
thought. There  is  nothing  in  the  answer,  or 
in  the  report  of  the  proceedings  at  the  trial 
below.  Indicating  an  intention  to  set  up  such 
a  defense.  The  point  ought  to  have  been 
raised  at  least  at  the  time  the  motion  for  a 
nonsuit  was  made,  the  facts  having  come  out 
in  the  evidence  of  the  plaintiffs ;  but  conced- 
ing for  the  purposes  of  the  discussion  that, 
notwithstanding  the  failure  of  the  defendants 
to  set  up  the  plea  of  laches  until  this  time, 
it  should  still  be  considered,  we  think  the 
contention  is  not  supported  by  the  admitted 
facts.  The  action  was  commenced  about  two 
years  after  the  plaintiffs  discovered  the  in- 
fringements, and  the  record  shows  that  plain- 
tiffs had,  prior  to  the  bringing  of  this  ac- 
tion, brought  suit  against  other  Infringers, 
and  that  the  defendants  not  only  had  notice 
of  this  prior  litigation,  but  had  changed  the 
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color  of  their  label  on  account  of  a  decision 
in  the  court  below.  The  doctrine  of  laches, 
as  applied  to  stale  claims  in  matters  of  trust, 
does  not  apply  with  full  force  to  cases  of  in- 
fringement.    Browne,  Trademarks,  §  685. 

It  follows  from  the  views  we  have  expressed 
that  the  judgment  of  the  court  is  erroneous 
in  two  particulars.  The  plaintiffs  were  not 
entitled  to  a  decree  restraining  the  defendants 
from  preparing,  putting  up,  offering  for  sale, 
or  selling  the  beverage  in  question.  There 
is  nothing  in  the  complaint  upon  which  a 
jud^ent  awarding  to  plaintiffs  fte  ex- 
clusive right  to  manufacture  the  beverage  as 
against  the  defendants  can  be  predicated, 
llie  decree  is  also  erroneous  in  so  far  as  It 
enjoins  the  defendants  from  making,  offering 
for  sale,  or  selling  any  beverage  or  article 
under  the  name  of  ''Sarsaparilla  and  Iron.** 
As  we  have  seen,  the  plaintiffs  have  not  the 
exclusive  right  to  the  use  of  those  words.  In 
other  respects  the  decree  is  correct.  The  re- 
•training  portion  of  the  decree  should  simply 


have  enjoined  the  defendants  from  selling  or 
offering  for  sale  any  beverage  or  article  bear- 
ing the  labels  shown  by  Exhibit  B,  attached 
to  the  complaint,  and  firom  selling  or  offering 
to  sell  any  article  or  beverage  under  any 
marks,  signs,  devices,  or  labels  calculated  or 
liable  to  deceive  purchasers  and  consumers 
of  plaintiffs'  article,  or  the  public  generally, 
or  to  lead  them,  while  exercising  ordinary 
care  and  prudence  in  purchasing,  to  believe 
that  the  article  contained  in  the  defendants' 
bottles  and  packages  is  the  plaintiffs'  article. 
The  order  denying  the  defendants'  motion 
for  a  new  trial  is  affirmed.  The  cause  is  re- 
manded, with  directions  to  the  court  below 
to  modify  the  decree  in  accordance  with  the 
views  herein  expressed.  As  so  modified  ths 
judgment  will  $tand  affirmed. 

We  concur :  McFarland,  J. ;  Oaroutte. 
J.;  Harrison,  J.;  Fitsi^erald,  J. 

Rehearing  denied. 


WASHINGTON  SUPREME  COURT. 


P.  M.  MULDOON.  Bespt, 
SEATTLE  CITY  R.  CO..  Appt. 


{- 


.Wash.. 


1.  One  who  aeeepta  a  ft*ee  pass  <m  a 
street  railway  with  a  printed  oonditioQ  that 


the  oompan  J  shall  not  be  liable  under  any  eir- 
cumstanoes.  whether  bj  neiriisrenoe  of  afrents  or 
otherwise,  for  iojuries,  is  bound  by  that  condi- 
tion. 
8.  A  paMon^er's  standing  <m  the  plat* 
fbrm  of  the  trail  car  in  a  moTing 
cable  train  io  aooordanoe  with  custom  Is  not 
neflrlifrenoe  as  matter  of  law,  in  the  absence  of 
any  rule  of  the  oomiwDy  affaiost  it. 


VOTMr-RiohU  Gf  psTBon  TiO^mq  on  pan  or  eon^ 
tract  for  free  pasaaoe, 

Stodk  drover, 

A  earrler  is  liable  for  ne^llffence  of  its  employes 
cansinff  personal  injuries  to  a  stock  drover,  who  is 
with  his  stock,  or  riding-  on  a  stock  contract,  or 
stock  pan,  where  no  question  is  made  as  to  the  as- 
sumption of  risk  by  the  drover,  or  contract  limit- 
ing liability.  Union  R.  ft  Transit  Co.  v.  Shacklet, 
U9  lU.  28S:  Florida  B.  ft  Nav.  Go.  v.  Webster,  26 
F]a.8M. 

And  in  such  a  case  he  is  entitled  to  all  the  rights 
of  a  passenger  for  hire.  Little  Rock  ft  Ft.  S.  R.  Ck). 
▼.  Miles,  40  Ark.  898,  48  Am.  Rep.  10;  Waterbury  y. 
New  York  Cent,  ft  H.  R.  R.  Go.  17  Fed.  Rep.  872;  Chi- 
caffo,  M.  ft  St.  P.  EL  Co.  v.  Carpenter,  66  Fed.  Rep. 
451;  Indianapolis  ft  St.  L.  R.  Co.  v.  Horst,  03  U.  8. 
201  88  L.  ed.  808;  Missouri  Pac.  R.  Go.  v.  Aiken,  71 
Tex.  873. 

And  In  such  a  case  the  company  is  liable  for  not 
honoring  the  pass  and  expelling  the  holder  who 
refused  to  pay  fare.  Graham  ▼.  Padflo  R.  Go.  66 
Mo.  636. 

And  a  company  is  bound  to  exercise  reasonable 
care  and  safety  towards  a  drover  who  was  directed 
to  ride  to  the  stock  yards  with  his  car,  and  was  re- 
quired to  ride  on  an  engine.  Lake  Shore  ft  M.  8. 
R.  Go.  Y.  Brown,  128  HI.  162. 

And  a  minor  allowed  to  ride  on  a  stock  pass  is 
entitled  to  the  same  care  as  an  adult,  although  the 
rules  of  the  company  forbid  minors  from  riding  on 
suoh  passes.  Texas  ft  P.  R.  Go.  v.  Garcia,  62  Tex. 
286. 

But  a  party  obtaining  a  pass  through  fraudulent 
misrepresentations  that  she  is  the  owner  and  ship- 
per of  a  carload  of  stock  when  it  belongs  to  her 
d2LbR.A. 
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husband,  who  is  in  charge,  is  not  entitled  to  ride 
on  that  pass.  Brown  ▼.  Missouri,  K.  ft  T.  B.  Co.  64 
Mo.  686. 

And  a  stock  drover  guilty  of  contributory  negll* 
gence  cannot  recover  for  injuries  caused  bynegw 
ligence  of  the  company.  McCorkle  v.  Chicairo,  B, 
I.  ft  P.  R.  Co.  61  Iowa,  666;  Richmond  ft  D.  R.  Co. 
V.  Pickleseimer.  85  Ya.  708,  88  Va.  388:  Tuley  v. 
Chicago,  B.  ft  Q.  R.  Co.  41  Mo.  App.  482.  See  also 
Chicago,  a  ft  N.  R.  Co.  V.  Hawk  and  Atchison*  T. 
ft  S.  F.  R.  Co.  ▼.  Llndley,  infra. 

I>rooer*i  pam;  oinming  rMc 

It  seems  that  the  weight  of  authorities  in  this 
country  hold  that  the  carrier  is  liable  for  injuries 
caused  to  the  drover  or  attendant  on  stock,  by 
negligence  of  its  employes,  notwithstanding  that 
under  the  contract  of  carriage  or  the  peas,  such 
person  assumed  all  risk  of  penonal  injury.  New 
York  Gent.  R.  Go.  ▼.  Lockwood,  84  U.  &  17  WalL 
8OT,  21 L.  ed.  627;  FUnn  v.  Philadelphia,  W.  ft  a  R. 
Co.  1  Uoust.  (DeL)  460;  Indiana  Gent.  R.  Go.  v. 
Mundy,  21  Ind.  48,  88  Am.  Dec.  838;  Ohio  ft  M.  B, 
Go.  V.  Selby.  47  Ind.  471, 17  Am.  Rep.  71f»:  Louisville. 
N.  A.  ft  C.  R.  Go.  V.  Faylor,  126  Ind.  126:  Carroll  v. 
Missouri  Pac  U.  Go.  88  Mo.  289,  S7  Am.  Rep.  882; 
Cleveland.  P.  ft  A  R.  Co.  ▼.  Curran,  19  Ohio  St  1,  2 
Am.  Rep.  862;  Pennsylvania  R.  Go.  v.  Henderson, 
61  Pa.  816:  Missouri  Pac.  R.  Go.  7.  Ivey,  1  L.  R.  A 
600,  71  Tex.  408. 

So  where  the  contract  released  the  company 
from  liability  for  personal  injury,  it  was  still  liable 
for  gross  negligence.  Pennsylvania  R.  Go.  v.  Mc- 
Gloskey,28Pa.626. 

And  where  the  contract  of  carriage  with  the  stock 
was  by  parol.  It  was  held  that  if  it  had  been  adopt* 
ed  and  signed,  assuming  all  jrisk  by  the  party,  the 
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(December  ao,  1896.) 

A  PPEAL  by  defendant  from  a  Judgment  of 
J\  the  Superior  Court  for  King  County  in 
tavor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
•have  resulted  from  defendant's  negligence. 
JSeverxd. 

The  facts  are  stated  in  the  opinion. 

Mr,  Andrew  F.  Barleign,  for  appellant: 

In  accepting  a  free  pass  over  the  appellant's 
Toad  the  respondent  expressly  agreed  to  as- 
sume the  risks  of  injury  resulting  from  the 
negligent  acts  of  appellant's  employes,  and  has 
thereby  precluded  himself  from  now  seeking 
to  invoke  the  doctrine  of  respondeat  euperior 
Against  this  appellant. 

QrieiDold  v.  Jfew  York  A  N,  E.  E.  Co.  58 
Conn.  871, 55  Am.  Rep.  115;  Q^inby  v.  Boston 
di  M.B.  6b.  5  L.  R  A.  846,  150  Mass.  865; 
Kinney  v.  Central  R.  Co,  of  JV.  J,  84  N.  J. 
L.  518,  8  Am.  Rep.  265;  Baltimore  A  0,  B. 
Co.  V.  Skeels,  8  W.  Va.  556.  See  also  8ey- 
4>oli  V.  New  York,  L.  E.  cfe  W.  B.  Co.  95  N.  Y. 
^62,  47  Am.  Rep.  75;  Bieed  v.  JSevo  York  Cent, 
B.  Co,  25  N.  Y.  442,  82  Am.  Dec.  869;  Magnin 
T.  Dinemore,  56  N.  Y.  168. 


Another  ciass  of  cases  holds  that  in  the  case 
of  a  passenger  who  is  carried  gratuitously  by 
a  common  carrier  the  carrier  may,  by  express 
contract,  relieve  himself  for  the  mere  neglect 
or  want  of  ordinary  care  on  the  part  of  the 
carrier  or  of  his  servants  and  employes,  but 
that  he  cannot  relieve  himself  from  liability 
for  ^ross  negligence  on  his  part  or  on  the  part 
of  bis  servants  or  employ^. 

Illinois  Cent,  B.  Co,  v.  Bead,  87  HI.  484,  87 
Am.  Dec.  260;  Annas  v.  Milwaukee  d  N,  W, 
B.  Co.  67  Wis.  46,  57  Am.  Rep.  888,  58  Am. 
Rep.  848. 

Gross  neglect  is  defined  as  'Hhe  want  of 
slight  diligence,  or  it  is  the  want  of  that  care 
which  every  man  of  common  sense,  however 
inattentive,  takes  of  his  own  property." 

Lawson,  Carr.  §  128;  Story,  Bailm.  §  17. 

A  passenjirer  who  voluntarily  and  unneces- 
sarily rides  upon  the  platform  of  a  railway  car 
assumes  the  risk  which  that  position  imposes 
and  cannot  recover  if  he  is  thereby  injured. 

Pennsylvania  B,  Co.  v.  Langdon,  92  Pa.  21, 
37  Am.  Rep.  651;  Rickey  v.  Boston  AL,  B. 
Co.  14  Allen,  439;  Quinn  v.  lUinois  Cent.  B. 
Co.  61  111.  495;  Buel  v.  New  York  Cent.  R 
Co.  81  N.  Y.  814,  88  Am.  Dec.  271;   Camden 


-flame  rule  of  liability  would  apply,  and  the  com- 
pany oould  not  limit  its  liability  for  izroes  neffll- 
seaoe.  Lawson  v.  Chlcaflro,  St.  P.  M.  &  O.  R.  Go. 
4M  Wis.  447,  M  Am.  Bep.  684. 

And  a  shipper  in  charfre  of  a  market  car,  aasum- 
Ing  all  risk  provided  the  carrier  would  take  It 
-with  a  passenger  train,  did  not  release  the  carrier 
lor  neglliTenoe.  Lackawanna  &  B.  R.  Go.  v.  Chene- 
^with,  62  Fa.  882,  91  Am.  Deo.  168. 

In  International  SbQ.N.EL  Ck>.  v.  Armstrongr,  i 
tTex.  Civ.  App.  146,  it  is  stated  that  the  carrier  can- 
not relieve  itself  of  liability  to  the  drover  by  his 
«8Buminff  all  risk,  bat  this  was  not  the  question 
involved. 

So  where  the  contract  stipulated  to  **  assume  all 
risk  **  but  the  attendant  did  not  sign  it,  the  railroad 
company  was  liable  for  injury  to  him  caused  by 
Degligence  of  Its  employes.  Pitcher  v.  Lake  Shore 
A  M.  8.  B.  Go.  40  N.  Y.  S.  R.  806,  28  N.  Y.  S.  B.  647. 

So  where  the  contract  released  the  railroad  com- 
pany from  all  damages  attending  fhe  transporta- 
tion of  stock,  bnt  did  not  contain  any  release  from 
personal  injuries,  the  carrier  was  liable  for  injuries 
to  the  attendant,  and  it  was  said  that  the  shipper 
oould  not  have  assumed  risk  for  the  attendant  un- 
less he  was  so  authorized.  Porter  v.  New  York,  L. 
£.  &  W.  B.  C!o.  69  HuD,  177. 

And  a  stock  attendant  in  charge  of  stock  is  en- 
titled to  all  the  rights  of  a  passenger.  Indianap- 
<^  B.  8b  W.  B.  Co.  v.  Beaver,  41  Ind.  496. 

'And  a  plea  that  the  drover  traveled  on  a  ^  free 
pass"  and  ** assumed  all  risk"  does  not  meet  the 
allegation  of  the  declaration  that  the  pass  was  in- 
cluded in  the  cost  of  freight  transportation.  Ohio 
A  M.  B.  Co.  V.  Nickleas,  71  Ind.  27L 

Where  horses  were  injured,  it  was  said  that  81 
Vict.,  chap.  48,  and  42  Vict.,  chap.  9.  prohibit  raO- 
-way  companies  from  protecting  themselves  against 
liability  for  negligence  by  notice,  condition,  or 
<]eclaratlon.  Grand  Trunk  B.  Co.  v,  Vogel,  11  Can. 
Sup.  Ct  Bep.  612. 

And  where  a  shipper  with  his  horse,  who  had 
-csontraoted  to  *Moad  and  unload  "  at  his  own  risk, 
-was  hurt  by  a  concussion  of  the  cars  after  the  end 
of  the  Journey  was  reached,  and  he  had  left  the 
4Mir  and  came  back  to  look  after  his  horse  and  laid 
clown  lu  the  oar,  the  carrier  was  held  bound  to  ex- 
ercise care.  Oroutt  v.  Northern  Pac.  B.  Co.  46 
Minn.  368. 
-22  L.  R.  A. 


Under  a  contract  requiring  the  shipper  to  '*  load 
...  at  his  own  risk,  and  the  person  riding  free  to 
assume  all  risk,**  the  company  was  liable  for  caus- 
ing the  death  of  the  shipper  while  loading,  as  the 
pass  for  the  person  had  not  yet  been  issued,  and 
might  have  been  intended  for  another  party  to  be 
in  charge  and  not  the  shipper,  who  had  not  started 
on  the  trip,  and  the  stipulation  as  to  shipper*s  risk 
referred  to  stock.  Stjinson  v.  New  York  Cent.  R. 
G0.82N.Y.883,  88  Am.  Dec. 882. 

A  shipper  of  stock  riding  free  under  a  contract 
to  take  charge  of  the  same  at  his  own  risk  of  per- 
sonal injury,  is  not  a  gratuitous  passenger,  and  the 
company  is  liable  for  injuries  caused  by  gross  neg- 
ligence. Smith  V.  New  York  Cent.  B.  Co.  24  N.  Y. 
222. 

But  this  was  substantially  overruled  in  Blssell  v. 
New  York  Cent  B.  Co.,  26  N.  Y.  442, 82  Am.  Deo- 
809, 29  Barb.  602,  holding  that  where  the  cattle  are 
carried  at  a  reduced  rate  and  the  shipper  is  carried 
free,  the  company  may  relieve  itself  of  liability  by 
stipulation  in  contract  for  shipper  to  assume  all 
risk  of  personal  injury.  The  New  York  authori- 
tiea,  with  the  exception  above  (Smith  v.  New  York 
Cent.  B.  Co.  supra),  follow  the  English  rule  noted 
infra  and  are  recognised  as  in  conflict  with  the 
rest  of  the  American  cases.  • 

And  other  New  York  oases  hold  that  the  railroad 
company  may  limit  its  liability  by  proviso  in  the 
pass,  **  assuming  all  risks.**  Boswell  v.  Hudson 
Biver  EL  Co.  5  Bosw.  699. 

So  where  one  was  riding  on  a  stock  pass  and  was 
injured  by  a  stick  of  wood  carelessly  thrown  by 
the  engineer,  the  company  was  not  liable.  Dis- 
tinction is  made  in  this  case  between  Smith  v.  New 
York  Cent.  B.  Co.,  twpra,  in  that  here  a  pass  had 
issued.  Poucher  v.  New  York  Cent  R.  Co.  49  N. 
Y.  263, 10  Am.  Rep.  864. 

And  the  English  and  Irish  cases  hold  that  the 
carrier  may  secure  exemption  from  liability  by  a 
stipulation  in  the  drover*s  pass,  ^* Assuming  all 
risk.**  McCawley  v.  Furness  R.  Co.  L.  Et.  8  Q.  B.  57, 
4  Moak,  Bug.  Rep.  218, 42  L.  J.  Q.  R  4.  27  L.  T.  N. 
S.  485, 21  Week.  Rep.  140;  Hall  v.  North  Eastern  R. 
GO.L.R.  lOQ.B.  487, 14  Moak,  Bug.  Bep.  261,  44  L. 
J.  Q.  B.  164,  88  L.  T.  N.  S.  806,  28  Week.  Bep.  860: 
Gallin  V.  LondonftN.  W.  B.  Co.  L.  B.  10 Q.  R  «t8, 
12  Moak,  Bng.  Rep.  268,44  L.  J.Q.  B.  89, 82  L.  T.  N. 
S.  660, 28  Week.  Rep.  806;  Duff  v.  Great  Northern 
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A  A.  R  Oo.  ▼.  Ho(>§ey,  09  Pa.  492,  44  Am. 
Rep.  128. 

To  ride  on  the  platform  of  a  street -car  nn- 
secessarily,  there  being  seats,  is  negligence. 

Ashbrook  v.  Frederick  Avenue  R.  Co.  18  Mo. 
App.  290:  Andrewi  v.  Capital.  N.  0,  8.  db  8, 
W.  R.  Co.  2  Mackev,  187.  47  Am.  Rep.  266; 
Downey  v.  Eendrie  w  Mich.  498,  41  Am.  Rep. 
177;  Hutchinson,  Carr.  2d  ed.  §  653a;  Clark  v. 
Mghth  Ave.  B.  Co,  86  N.  Y.  135,  98  Am.  Dec. 
495;  ConncUy  v.  Knickerbocker  Ice  Co,  114  N. 
Y.  104;  Ward  ▼.  Central  Park,  N.  E.  River 
R.  Co.  42  How.  Pr.  289;  Rochat  ▼.  Mrth 
Budeon  County  R.  Co.  49  N.  J.  L.  445. 

Afesers.  Will  H.  Thompson,  Edaard  P. 
Edsen,  and  John  E.  Hnmphriest  for 
respoodent: 

The  authorities  applicable  to  the  case  are 
collected  under  the  text  In  Negligence  of  Im- 
posed Duties  of  Passenger  Carriers  by  Ghas. 
A.  Ray.  §g  80-88. 

The  doctrine  is  thoroughly  discussed  in  the 


cases  of  Oulf,  C.  A  8.  F.  B,  Co.  ▼.  McOoum, 
65  Tex.  648,  and  Ohio  dbM.  R.O0.  y.  Skelby, 
47  Ind.  461.  17  Am.  Rep.  719. 

In  the  last-named  caae  the  court  holds  that 
the  weight  of  authority  is  against  the  position 
that  the  company  can  exempt  itself  from  neg- 
ligence by  a  contract  made  with  the  person 
using  a  free  pass. 

See  Cooley,  Torts,  2d  ed.  pp.  825-827; 
Bishop,  Non-Cont  L.  §§  1074,  1160,  1191;  8 
Sutherland,  Damages,  1st  ed.  pp.  214,  249:  2 
Parsons,  Cont.  p.  249;  Beach,  Gontrib.  Neg. 
2d  ed.  §  165;  Greenhood.  Pub.  Pol.  pp.  51?- 
515;  Chritteneon  v.  American  Exp.  Co.  15 
Minn.  280.  2  Am.  Rep.  122;i2o*tf  v.  be$Moines^ 
VaUey  R  Co.99  Iowa,  249;  Shearm.  &  Hedf. 
Neg.  8d  ed.  §  274:  Patterson,  Railway  Accident 
Law,  p.  419;  Louisville,  N.  A.  AC.  R.  Go.  v. 
Faylor,  126  Ind.  126. 

It  is  not  negligence  per  ee  tor  a  person  to  ride 
upon  the  platform  of  a  street-car. 

Sutherland  y.  Standard  Life  A  Aec.  Ina.  Co. 


B.  Co.  L.  A.  4  If.  178, 41  L.  T.  N.  8. 197;  Neville  y. 
Cork,  etc.  R.  Co.  9  Ir.  L.  J.  Bep.  09. 2  Cent.  L.  J.  a08. 

And  a  railroad  company  is  not  liable  on  the  oon- 
tract  or  on  the  evidence,  where  the  stock  drover 
on  a  free  pass  assumee  all  risk,  except  from  Kross 
carelessness  of  the  railroad  company,  and  his  con- 
tributory  negligence  is  the  cause  of  the  Injury. 
Chicago,  B.  &  N.  R.  Co.  v.  Hawk,  86  111.  App.  327. 

See  also  HcCorkle  y.  Chicago,  B.  L  ft  P.  R.  Co.  61 
Iowa,65S. 

So  where  a  stock  drover  riding  on  a  pass  **as- 
sumlDg  all  risk"  who  was  injured  while  on  top  of 
the  car  assisting  in  making  up  the  train,  cannot 
recover  on  account  of  contributory  negligence. 
The  question  of  risk  assu  med  is  not  discussed.  At- 
chison, T.  ft  8.  P.  B.  Co.  y.  lindley,  6  L.  B.  A.  646, 
tf  Kan.  714. 

Express  OfforUs,  neteaboya,  and  the  like* 

An  express  agent  or  a  newsboy  permitted  to  ride 
nnder  a  contract  without  paying  fare  is  regarded 
according  to  the  weight  of  authority  as  an  ordi- 
nary passenger,  and  the  carrier  is  liable  for  an  in- 
Jury  caused  to  such  person  by  the  negligence  of 
the  employes  of  such  carrier.  Yeomans  v.  Contra 
Oosta  Steam  Nav.  Co.  44  CaL  71. 

And  the  same  was  held  where  the  express  com- 
pany released  the  carrier  and  guaranteed  against 
any  liability  for  damage  to  its  agents.  Eenney 
vT  New  York  Cent,  ft  H.  R.  R.  Co.  125  K.  Y.  122; 
Brewer  v.  New  York,  L.  K  ft  W.  B.  Co.  11 L.  B.  A* 
488, 124  N.  Y.  S8. 

80  where  the  contract  was  that  the  carrier  as- 
sumed no  liability.  Blair  v.  Erie  &  Co.  66  N.  Y. 
818, 28  Am.  Bep.  £6. 

And  the  same  was  held  where  a  party  ha\ing  the 
right  to  sell  pop-corn  under  a  contract  for  pay  was 
killed  while  riding  on  a  pass  which  stipulated  that 
he  assumed  all  risk,  Mass.  Gen.  Stat.  chap.  68,  §  97, 
rendering  corporations  liable  for  causing  death  of 
passenger  by  gross  negligence.  Com.  v.  Vermont 
ft  M.B.  Co.  108  Mass.  7. 

So  where  the  contract  with  a  telegraph  company 
provided  that  the  railroad  company  would  pass, 
free,  employes  if  they  have  passes,  the  evidence 
that  a  foreman  had  a  pass  for  himself  and  twelve 
men  was  properly  excluded  in  an  action  for  injury 
to  one  of  tl)e  men  where  there  was  no  proof  that 
the  pass  had  any  stipulations  exempting  the  car- 
rier from  liability.  Elliott  v.  New  York  Cent.  & 
H.  B.  B.  Co.  83  N.  Y.  8.  B.  66L 

The  court  held  also  that  a  stipulation  releasing 
the  carrier  in  general  terms  from  responsibility 
would  not  extend  to  acts  of  negligence. 
22L.aA. 
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And  it  Is  no  defense  that  the  plaintiit  who  was- 
injured  was  an  express  messenger  carried  under  a. 
contract  with  the  company,  which  contract  re- 
quired him  to  take  a  hazardous  place.  Pennsyl- 
vania  Co.  y.  Woodworth,  26  Ohio  St.  586. 

But  a  party  who  is  not  in  the  employ  of  the  ex- 
press  company  riding  in  the  express  car  attempt- 
ing to  learn  the  route  and  assisting  the  messenger, 
is  not  entitled  to  the  rights  of  a  passenger.  Union 
Pac  B.  Co.  V.  Nichols,  8  Kan.  606, 12  Am.  Bep.  479. 

In  Canada  where  the  manager  of  the  news  route 
released  the  railroad  company  from  all  risk,  the 
carrier  is  released  from  liability  for  injuring  a 
newsboy  by  a  projecting  timber,  while  the  boy  was 
on  the  depot  platform.  Alexander  v.  Toronto  ft 
N.  B.  Co.  88  U.  a  Q.  B.474.  85  U.  C.  Q.  R  453. 

But  where  such  assistant  signed  a  oontraot  as- 
suming all  risks,  and  the  injury  was  not  caused  by 
fraudulent,  willful,  or  reckless  misconduct,  auch 
stipulation  relieves  the  carrier.  Higgins  y.  New 
Orleans,  H.  ft  C.  B.  Co.  28  La.  Ann.  188.  See  also 
Woodruff  y.  Great  Western  B.  Co.  infra,  and  cases 
next  following,  as  to  contracts  for  pass. 

CompUmentary  or  gratuUous  pam. 

The  authorities  are  not  agreed  as  to  the  liability 
of  a  carrier  where  the  passenger  is  injured  while 
riding  on  a  free  pass,  with  a  proviso  that  the  bold- 
er assumes  all  risk,  some  authorities  holding  that 
the  company  is  not  exempted  from  gross  negli- 
geooe.  Blinois  Cent.  B.  Co.  y.  Bead,  87  111.  484, 87 
Am.  Dec.  260. 

And  a  special  plea  that  plaintiff  rode  on  a  free 
pass  limiting  the  liability  of  the  carrier,  was  bad 
as  it  did  not  contain  any  direct  denial.  Kimball  v. 
Rutland  ft  B.  B.  Co.  26  Yt.  247, 68  Am.  Deo.  587. 

And  Ohio  Code,  §  1807,  provides  that  every  rail- 
road company  shall  be  liable  for  damages  caused 
by  mismanagement  of  employes,  all  contracts 
to  the  contrary  notwithstanding.  Boae  ▼.  Dea 
Moines  Valley  B.  Co.  89  Iowa,  246. 

And  in  Massachusetts  a  carrier  is  bound  to  ex- 
ercise the  same  degree  of  care  to  one  riding  on  a 
free  pass  as  though  he  had  paid  his  fare  if  there  is> 
no  express  stipulation  to  the  contrary.  Todd  v. 
Old  Colony  ft  F.  River  B.  Co.  8  Allen,  18,  80  Am. 
Deo.  49, 7  Allen,  207, 83  Am.  Dec.  679. 

And  the  same  rule  is  applied  by  some  courts- 
where  he  ^'assumed  all  risk.**  Grand  Trunk  B.  Co. 
of  Canada  v.  Stevens,  95  U.  &  666, 24  L.  ed.  685;  Ja- 
cobus V.  St.  Paul  ft  C.  B.  Co.  20  Minn.  125. 18  Am.  Bep. 
360;  Gulf,  C.  ft  8.  F.  B.  Co.  y.  v.  McGowo,  66 Tex.  643; 
Pennsylvania  B.  Co.  v.  Butler,  57  Pa.  885;  Buffalo^ 
P.  ft  W.  B.  Co.  V.  0*flara  (Pa.)  12  W.  N.  a  4781 
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<Iowa)  22  Ins.  L.  J.  86;  MeU  v.  Bi.  Paul  City 
B.  Oo.  (Minn.)  Jan.  10.  1898;  Cogswell  v.  West 
Street  d  If.  E.  Electric  R,  Co.  5  Wash.  46; 
Beat  V.  L(ymll  A  D.  Street  R.  Co.  157  Mass. 
444;  WiUmott  v.  Corrigan  ConsoL  Street  R.  Co. 
106  Mo.  585;  Ohio  d  M.  R,  Co.  v.  Stansberry, 
182  Ind.  588;  Beacb,  Contrib.  Neg.  2d  ed. 
p.  881,  §  298;  FUek  v.  Union  R.  Co.  184  Mass. 
481;  Nolan  ▼.  Brooklyn  City  A  N.  R.  Co.  87 
N.  Y.  68.  41  Am.  fcep.  846;  Thirteenth  d 
Fifteenth  Street  Pass.  ft.  Co.  v.  Boudrou.  92 
Pa.  476,  87  Am.  Rep.  707;  OeiU  v.  Milwaukee 
City  R.  Co,  72  Wis.  807;  City  Railway  Co.  v. 
J^ee,  50  N.  J.  L.  486;  Meesel  v.  Lynn  d  B.  R 
Co.  8  Allen,  284,  20  Cent.  L.  J.  pp.  104-106. 

Stiles*  c7.,  delivered  the  opinion  of  the 
•court : 

In  this  case  the  bare  legal  question  Is  up 
for  determination  whether  a  person  riding 
tipon  a  public  street-car,  upon  a  free  pass, 
can  recover  for  personal  Injuries  suffered  by 


him  through  the  negligence  of  the  street- 
railroad  company's  servants,  when  the  pass 
had  printed  upon  the  back  of  it  such  a  con- 
d ition  as  the  fol lowing  :  **  The  person  accept- 
ing  this  pass  assumes  all  risks  of  accidents, 
and  expressly  a/?rees  that  the  company  shall 
not  be  liable,  under  any  circumstances, 
whether  by  negligence  of  their  agents  or 
otherwise,  for  injury  to  the  person,  or  for 
loss  or  injury  to  the  property  of  the  person, 
using  this  pass."  It  is  a  general  rule  that 
carriers  of  passengers  for  hire  cannot  contract 
against  their  liability  for  damages  for  in- 
juries to  their  passengers,  and  this  rule  has 
been  frequently  heldlx)  be  none  the  less  op- 
erative  when  the  evidence  of  the  passenger's 
right  to  travel  was  put  in  the  form  of  a  free 
pass,  if  in  fact  there  was  a  consideration  for 
the  issuance  of  it.  New  York  Cent.  R.  Co.  v. 
Lockwood,  84  U.  8.  17  Wall.  857,  21  L.  ed, 
627 ;  Grand  Trunk  R.  Co.sof  Canada  v.  Stev- 
ens, 96  U.  S.  655,  24  L.  ed.  586.    The  cases 


But  other  cases  bold  that  the  carrier  to  not  liable 
tea  paflsenger  uslnflr  a  free  pen  with  a  stipulation 
^^asBuminir  all  risk.**  Grlswold  v.  New  York  ft  N. 
<B.  R.  Ck>.  58  Oonn.  871,  S5  Am.  Rep.  US;  Quimby  v. 
Boston  ft  M.  R.  Co.  8  L.B.  A.  846,  ISO  Mass.  866:  Kin- 
vey  v.  Central  R.  Co.  of  N.  J.82 K.  J.  L.  407, 90  Am. 
Deo.  675,  84  N.  J.  L.  518, 8  Am.  Rep.  865;  Perkins  v. 
New  Tork  Cent.  R.  Co.  24  N.  T.  196, 88  Am.  Dec.  28i2; 
Welte  V.  New  York  Cent  R.  Co.  24  N.  Y.  181,  aTg  26 
Barb.  641;  Sutherland  v.  Great  Western  R.  Co.  7  U* 
-cap.  409. 

These  cases  sustain  the  position  of  the  main  case 
tbat  such  a  contract  absolve  the  company  from 
liability. 

And  In  such  a  case  the  purchase  by  the  traveler 
of  a  ticket  entitling  him  to  a  seat  In  the  draWtuK- 
room  oar  will  not  chance  the  exemption  of  the 
railroad  company.  ITIrloh  v.  New  York  Cent,  ft 
H.  R.  R.  Co.  108  N.  Y.  M,  reversing  18  Daly,  129. 

In  Wisconsin  a  railroad  company  Is  not  liable  for 
the  death  of  a  party  holdinir  a  free  pass,  contain- 
Ingr  a  proviso  ^^assuminff  all  risk**  when  the  injury 
was  caused  by  want  of  ordinary  care,  unless  the 
«ime  was  made  a  crime  or  was  caused  by  wUlf  ul 
nefflect  Under  Wto.  Rev.  Stat.,  W  4857-4808.  a  car- 
rier cannot  stipulate  against  negligence  which  to  a 
crime.  Annas  v.  Milwaukee  ft  N.  W.  R.  Co.  07  Wis. 
46. 5r  Am.  Rep.  888, 58  Am.  Rep.  848. 

And  while  a  carrier  cannot  limit  hto  liability  in 
Ohio  yet  he  can  In  New  York,  and  such  a  contract 
made  in  New  York  will  be  upbeld  in  Ohio.  Knowl- 
ton  V.  Brie  R.  Co.  19  Ohio  St.  260,  2  Am.  Rep.  88S. 

A  party  riding  in  New  Jersey  on  a  pass  assum- 
ing all  risk,  which  pass  was  issued  on  the  consider- 
ation of.  a  lease  of  a  pleasure  resort  by  hto 
employer  from  the  carrier,  has  all  the  rights  of  a 
passenger.  Camden  ft  A.  R.  Co.  v,  Bausch  (Pa.) 
Jan.  24, 1887. 

But  injury  caused  by  the  slamming  of  a  door  to 
not  sufficient  proof  of  negligence  to  render  a  rail- 
road company  liable.  Hospes  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  29  Fed.  Rep.  768. 

Bight  of  a  party  to  theme  of  a  pass. 

The  carrier  to  only  liable  for  gioss  negligence 
where  a  party  to  injured  wblle  using  a  free  pass 
that  was  issued  to  another  person  and  was  not 
transferable.  Toledo,  W.  ft  W.  R.  Go,  v.  Beggs,  85 
III.  80, 28  Am.  Rep.  613. 

And  the  same  rule  of  law  was  applied  where  the 
T»aas  was  written  for  **B.  Price"  Instead  of  **B. 
Bice,**  and  it  was  a  question  for  the  Jury  whether 
the  holder  was  the  proper  party.  Rice  v.  lUinoto 
-Cent.  R.  Co.  88  ni.  App.  648. 
22LbKA. 


And  where  a  pass  was  used  by  a  reporter  ou 
**Beirs  Life'*  which  was  Issued  to  another  and  non- 
transferable, it  was  properly  submitted  to  the  Jury 
whether  or  not  the  railroad  which  issued  the  pass, 
and  caused  him  injury,  wu  not  accustomed  to 
carry  other  reporters  of  the  same  paper  on  similar 
passes.  Great  Northern  R.  Co.  v.  Harrison,  10 
Bzoh.  876, 12  a  a  1976,26  Bug.  L.  ft  Bq.  448. 

And  the  setting  aside  a  viprdiot  for  $6,000  for 
ejecting  a  holder  of  a  free  pass,  who  refused  to  sign 
the  condition  on  the  back  of  tbe  ticket  assuming 
all  liability  to  not  an  abuse  of  discretion.  Blliott  v. 
Westernft  A. R.  Co.  SB  Ga.  464. 

But  where  a  party  was  killed  riding  on  a  train* 
and  he  had  a  pass  on  hto  person  issued  to  another 
and  had  a  check,  and  was  recognized  as  a  passenger, 
the  nresumptlon  to  that  he  was  lawfully  on  the 
train  and  that  the  falling  of  the  bridge  causing  the 
aoddent  occurred  through  the  negligence  of  the 
company.  Loutoville,  N.  A.  ft  C.  R.  Co.  v.  Thomp> 
son,  107  Ind.  442. 

A  woman  tendering  a  slip  of  paper  claiming  it  to 
be  a  pass,  but  which  to  not,  may  be  ejected  for  not 
paying  fare.  Chicago,  R.  L  ft  P.  R.  Co.  v.  Herring, 
j^.  111.  59. 

Where  the  defense  to  that  the  party  killed  on  a 
train  was  using  a  free  pass  which  '"assumed  all 
risk**  a  replication  to  good  which  states  that  such 
pass  was  issued  to  the  holder  under  a  contract  for 
right  of  way  over  abridge  of  which  he  was  a  direct- 
or. Woodruit  V.  Great  Weatem  R.  Co.  18  U.  0.  Q. 
B.420. 

And  it  was  a  question  fOr  the  Jury  whether  a 
railroad  company  should  have  issued  without  ap- 
plication a  ticket,  under  a  contract  in  considera- 
tion of  land  entitling  one  of  tbe  firm  to  a  ticket  and 
transportation.  Knopf  v.  Richmond,  F.  ft  P.  R. 
Co.  86  Va.  769. 

But  in  a  similar  case  it  was  held  that  it  was  the 
company*s  business  to  see  that  a  ticket  was  issued, 
if  any  was  necessary.  Grimes  v.  Minneapolis,  L.  ft 
M.  R.  Co.  87  Minn.  66. 

A  receiver  of  a  railroad  to  not  authoriied  to 
bind  the  subsequent  owners  of  the  road,  by  a  fwrol 
agreement  to  give  a  pass  for  life  as  part  considera- 
tion for  land  conveyed.  Martin  v.  New  York,  8. 
ft  W.  R.  Co.  86  N.  J.  Bq.lOO. 

Oases  as  to  Itobility  for  injuries  to  employ^  of 
the  carrier  carried  on  contracts  or  passes  are  not 
included  herein. 

As  to  liability  for  injuries  to  postal  clerks,  see 
noU  to  Cleveland.  C.  C.  ft  St.  L.  R.  Co.  v.  Ketchara 
Ond.)  19  L.  R.  A.  889.  L  T. 
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above  cited  expressly  refrain  from  anj  ex- 
pression of  opinion  as  to  what  the  law  would 
be  were  the  ^ass  purely  a  gratuity,  with  a 
condition  against  liability.  There  are  doz- 
ens of  such  cases  as  New  York  Cent,  R,  Co, 
T.  Lockwood,  in  the  reports,  and  the  language 
of  many  of  them  Is  lully  strong  enough  to 
justify  counsel  in  claiming  that  they  would 
cover  the  case  of  a  gratuitous  pass  with  con- 
ditions. However,  nearly  all  of  them  are 
cases  where  drovers  or  other  shippers,  being 
under  the  necessity  of  accompanying  their 
shipments  of  stock  or  other  merchandise  to 
properly  care  for  it  while  in  transit,  were 
granted  transportation  without  payment  of 
fare  eo  nomine,  but  where  the  Federal  Supreme 
Court  found  that  there  was  a  valuable  con- 
sideration, and  therefore  a  contract  of  car- 
riage for  hire.  But  of  all  the  cases  called  to 
our  attention,  or  discovered  by  us  in  a  some- 
what extended  exi^mi  nation  of  the  subject, 
there  are  but  eight  where  the  naked  question 
of  liability  under  a  free  pass  with  conditions 
was  presented.  There  may  be  some  others, 
but  they  are  most  likely  to  be  found  in  New 
York  and  Illinois,  where  the  right  of  a  carrier 
to  contract  against  liability  has  lon^  been  rec- 
ognized in  some  form  or  other.  lUtn&is  Cent. 
K  Co.  V.  Read  (1865),  37  111.  484,  87  Am. 
Dec.  260,  held  that  a  passenger  traveling  on 
such  a  pass  could  not  recover ;  also,  Kinney 
V.  Central  R.  Co.  of  N.  J.  (1869),  84  N.  J. 
L.  518,  5  Am.  Rep.  265.  Jacobus  v.  St.  Paul 
d  C.  R.  Co.  (1873),  20  Minn.  125  (Gil.  110), 
18  Am.  Rep.  860,  held  the  opposite,  as  did 
Rote  V.  Dea  Moinee  Valley  R.  Co.  (1874),  39 
Iowa,  246.  Oriewold  v.  Neto  York  <fe  N.  B. 
R.  Co.  (1885),  58  Conn.  871,  55  Am.  Rep. 
115 :  and  Annas  v.  Milwaukee  d  N.  W.  R.  Co. 
(1886),  67  Wis.  46,  57  Am.  Rep.  888,  58 
Am.  Rep.  848,  held  there  could  be  no  re- 
covery. Oiilf,  C.  d  8.  F.  R.  Co.  v.  MeOown, 
(1886),  65  Tex.  643,  followed  Minnesota  and 
Iowa;  but  QuimJby  v.  Boston  d  M,  R.  Co. 
(1890),  150  Mass.  865,  5L.  R.  A.  846,  decided 
against  recovery. 

The  Iowa  case  was  largely  based  upon  a 
statute  of  that  state,  which  was  construed  to 
prohibit  any  attempt  at  limitation  by  the 
carrier.  We  have  ^iven  these  cases  in  their 
order  of  time,  so  that  it  may  be  seen  that 
there  is  no  absolute  weight  of  authority  on 
this  subject.  The  language  of  the  most  of 
the  text- books,  of  which  a  dozen  or  more 
have  been  cited,  is,  so  far  as  any  opinion  is 
expressed,  for  the  most  part  favorable  to  a 
right  of  recovery  in  such  cases ;  but  Beach 
on  Contributory  Negligence  (sec.  172)  and 
Patterson's  Railway  Accident  Law  (page 
505)  are  the  only  books  of  this  class  which 
give  any  consideration  to  the  cases  above 
cited. 

There  can  be  no  question  as  to  the  pro- 
priety of  that  rule  of  law  which  prohibits  a 
common  carrier  from  forcing  upon  any  per- 
son who  deals  with  it  in  its'public  capacity 
a  condition  against  liability  arising  from 
its  own  negligence.  The  very  idea  of  a  pub- 
lic or  common  carrier,  with  its  features  of 
monopoly  and  right  of  eminent  domain,  bears 
with  it,  to  the  modem  mind,  the  duty  of 
conveying  passengers  with  safety,  so  far  as 
its  own  acts  are  concerned,  upon  the  pay- 1 
22  L.  a  A. 


ment  of  reasonable  compensation.  The  duty 
which  the  carrier  owes  to  the  public  and  to^ 
the  individual  is  to  perform  the  servicfr 
safely,  without  any  limiting  conditions ;  and 
therefore  such  conditions,  when  the  imposi- 
tion of  them  is  attempted,  violate  an  implied 
duty,  and  are  Justly  held  void.  But  when 
the  intending  passenger  proposes  to  the  car- 
rier that  it  do  something  for  him  which  it 
is  not,  under  any  conceivable  circumstances, 
required  by  law  or  duty  to  do,  viz.  to  cany 
him  without  any  compensation  whatever,  and 
when  the  whole  matter  is  at  the  option  of 
either  party  to  agree  or  not,  it  is  difficult  to 
see  why  public  policy  should  step  in,  and 
deny  the  right  of  the  carrier  to  limit  its 
chances  of  loss  in  the  operation,  even  though  a 
careless  servant  cause  unintentional  injury  to 
the  passenger.  The  theory  that  the  granting 
of  passes  upon  conditions  like  this  will  tend 
to  demoralize  the  servants  of  railway  and 
other  carriers,  and  thereby  imperil  the  limbs 
and  lives  of  paying  passengers,  seems  to  ua 
mere  fancy ;  and  yet  this  is  about  the  only 
consideration  urged  by  those  courts  whidi 
hold  that  there  is'a  public  policy  in  the  way 
of  such  agreements.  Absolutely  gratuitous 
passes  represent  but  an  infinitesimal  portion 
of  the  mileage  actually  traveled,  and  of  all 
the  passengers  carried  but  an  infinitesimal 
number  are  injured  by  the  carrier's  negli- 
gence. The  precautions  adopted  by  managers 
and  employ  &  of  land  and  water  transporta- 
tion companies  are  not  gauged  by  the  face 
that  there  may  be  free  passengers  aboard,  and 
never  will  be  while  the  doctrine  of  respondeat 
superior  has  its  present  healthy  existence. 
Considerations  of  business  success,  of  com- 
petition, of  the  preservation  of  expensive 
machinery,  of  continuance  in  employment, 
of  the  safety  of  their  own  lives  and  limbs, 
and,  to  some  extent  at  least,  of  humanity, 
have  incalculably  more  infiuence  upon  the 
servants  of  these  carriers  in  making  them 
careful  than  any  thought  of  damage  suits  in 
favor  of  free  passengers.  It  is  only  in  the 
rarest  instances  that  disasters  of  this  kind 
occur  through  recklessness,  or  through  any 
other  cause  than  the  innate  weakness  of  hu- 
man nature,  which  cannot  forever  maintain 
a  perfect  guard.  The  cases  from  Massachu- 
setts, New  Jersey,  and  Wisconsin,  above 
cited,  seem  to  us  to  present,  by  conclusive 
argument,  the  better  reason  on  this  subject, 
and  we  adopt  the  views  therein  expressed, 
and  hold  that  the  person  who  accepts  a  pass 
with  such  conditions  indorsed  on  it  as  those 
alleged  in  this  case  is  bound  by  their  terms. 
It  follows  that  the  demurrer  to  the  first  de- 
fense should  have  been  overruled. 

The  nonsuit  asked  by  appellant  was  prop- 
erly refused.  We  do  not  think  it  can  be  said 
that  it  is  negligence  per  se  for  a  passenger  to 
stand  upon  &e  front  platform  of  the  trail  car 
in  a  moving  cable  train,  in  the  absence  of 
any  rule  of  the  company  against  it,  and 
where  it  has  been  the  custom  for  passengers 
to  occupy  that  position.  Doubtless  there  is 
more  liability  that  accidents  will  occur 
where  a  car  is  propelled  by  cable  than  where 
horses  are  used,  but  common  experience  has 
not  discriminated  between  the  two  to  the  ex- 
tent of  changing  the  rule  of  law.    In  most 
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cases  of  this  class  the  question  of  contribution 
is  one  for  the  jury.  WiUs  v.  Lynn  &  B,  B. 
Co.  129  Mass.  351 ;  I^alan  v.  Brooklyn  City  db 
H.  B.  Co.  87  N.  Y.  63,  41  Am.  Rep.  845. 

If  the  question  of  the  conditional  pass  be 
not  in  the  case,  and  the  jury  find  that  the 
appellant  was  negligent  in  causing  the  sud- 
den stoppage  of  the  car,  and  that  no  failure 
of  respondent  to  use  ordinary  care  to  preserve 
himself  from  the  danger  of  such  accidents 


contributed  proximately  to  produce  his  in- 
jury, then,  upon  a  new  trial,  respondent  will 
be  entitled  to  recover ;  otherwise  he  will  not. 
Judgment  reversed,  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  to 
the  first  defense,  and  proceed  with  a  new 
trial. 

Donbar,  Ch.  J.,  and  Hoyt,  Scott,  and 
Anders*  «/</.,  concur. 


MISSOURI   SUPREME   COURT. 


STATE  of  Missouri,  ex  rel.  Adam  FUCE- 
INGER, 

Daniel  D.  FISHER. 


(.. 


.Ma. 


.) 


A  dentist,  thong^h  havinfi^ »  diploma  from 
a  reputable  dental  college  aod  on  the  roll 
of  dental  surgeoDS  and  registered  aooordln^r  to 
law,  l8  not  exempt  from  jury  duty,  under  Bev. 
Btat.  1860,  fl  OOOai,  as  a  '*praotltlooer  of  medioine.** 

^  (December  &,  1808.) 

APPHCATION  for  a  writ  of  mandamus  to 
compel  defendant  to  recognize  relator's 
exemption  from  jury  dutv  on  the  ground  that 
he  was  a  doctor  of  dental  surgery.    Denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  Selden  P.  Spencer  for  relator. 
Messrs.   W.  C.    Marshall   and  W.    L. 
Bruee  for  respondent. 

Sherwood,  </.,  delivered  the  opinion  of 
'  the  court : 

In  this  original  proceeding  for  a  man- 
damus, the  single  question  presented  is 
whether  the  relator,  a  dentist,  and  who  ap- 

Sends  to  his  name  ^'D.  D.  S.,"  is  liable  to 
0  jury  duty  under  the  laws  of  this  state. 
Among  tibose  exempt  under  the  general  laws 
of  this  state  is  **  a  person  exercising  the  func- 
tions of  a  .  .  .  practitioner  of  medicine. " 
Rev.  Stat.  1889,  §  6062.  Under  the  provis- 
ions of  section  8,  article  21,  of  the  Scheme 
and  Charter  (Rev.  Stat.  1889,  p.  2162}, 
**  every  male  citizen  of  this  state,  resident  in 
such  city,  sober  and  intelligent,  of  good  rep- 
utation, over  twenty-one  years  of  age,  and 
not  exempt  from  jury  duty  by  the  general 
laws  of  this  state,  or  otherwise  disqualified 
or  excused  as  provided  in  this  act,  shall  be 
deemed  to  be  qualified  for  and  subiect  to  the 
performance  of  jurv  duty  under  the  provis- 
ions hereof."  Section  9  of  the  same  article 
then  proceeds  to  define  who  are  exempt  from 
jury  duty,  and  among  them  specifies  a  person 
who  is  actually  exercising  the  functions  of 
''a  practitioner  of  medicine.''  Of  laws  in 
pari  materia  with  those  mentioned  is  chapter 


110,  Rev.  Stat.  1889,  p.  1612.  This  chapter 
is  entitled,  "Medicine,  Surgery, and  Dentist- 
ry," and  consists  of  three  articles,— the  first 
**  Medicine  and  Surgery ;"  the  second,  **  Dis- 
position of  Human^odies ;"  and  the  third, 
^  Dentistry. "  These  articles  were  originally 
separate  attts,  approved  at  different  times. 
Laws  1888,  p.  114,  approved  February  20 ; 
Id.  p.  115,  approved  April  2 ;  and  Laws  1887, 
p.  215,  approved  March  81,  relating  to  dead 
bodies.  Those  acts,  however,  like  the  di- 
versified contents  of  the  great  sheet,  knit  at 
the  four  comers,  that  Peter  saw  in  his  vision, 
have  been  gathered  together  in  all  their  in- 
congruity in  the  present  revision,  and  now 
form  chapter  110.  Section  6871,  article  1,  of 
that  chapter  provides  that  **  every  person 
practicing  medicine  and  surgery,  in  anv  of 
their  departments,  shall  possess  the  qualifica- 
tions required  by  this  article, "  to  wit :  If 
the  applicant  is  a  graduate  of  medicine,  he 
must  present  his  diploma  to  the  state  board 
of  health,  etc.  ;  and  thereupon  that  board  is- 
sues its  certificate  to  the  applicant,  and  such 
diploma  and  certificate  are  made  conclusive 
of  the  right  of  the  holder  of  the  same  to 
practice  medicine  in  this  state.  Other  pro- 
visions are  inserted  in  the  section  with  re- 
spect to  the  steps  necessary  to  be  taken  by 
those  who  are  not  graduates  of  medicine,  but 
who  also  desire  to  practice  it,  etc.  To  this 
end  two  kinds  of  certificates  are  provided  to 
be  issued  by  the  board,— one  for  graduates 
who  possess  diplomas,  and  the  other  for  those 
not  graduates  who  have  stood  a  successful 
examination  before  the  board  as  to  their 
qualifications.  Without  such  certificate  of 
one  sort  or  the  other,   no  one  can  lawfully 

Sractice  medicine  and  surgery  in  any  of  their 
epartments  in  this  state.  State  v.  Gregory, 
83  Mo.  128,  58  Am.  Rep.  565.  Section  6881 
of  the  same  chapter  and  article  denounces 
certain  penalties  against  those  who  shall 
practice  medicine  or  surgery  in  this  state 
without  complying  with  the  provisions  of 
this  article,  to  wit,  a  fine  of  not  less  than 
$50,  nor  more  than  $500,  or  by  imprisonment 
in  the  county  jail  not  less  than  thirty,  nor 
more  than  tiiree  hundred  and  sixty-five  days, 
or  by  both  such  fine  and  imprisonment.    Sec- 


NOTB.— The  above  case  presents  a  question  that 
Is  somewhat  difficult  as  well  as  new,  but  which  Is 
liable  to  arise  In  almost  any  jurisdiction.  The  status 
Of  dentists  as  members  of  the  medical  profession 
under  recent  statutes  regrulating  their  business  and 
requiring  a  license  for  its  exercise  is  subject  to  some 
22  L.  R.  A. 

See  also  28  L.  R.  A.  139. 


doubt  as  the  disagreeing  opinions  fn  the  above  case 
indicate. 

For  judicial  review  of  action  of  boards  in  respect 
to  such  licenses,  see  noU  to  Iowa  Eclectic  Medical 
College  Asso.  v.  Scbrader  (Iowa)  80  L.  B.  A  86&. 
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tion  0889  of  article  3,  entitled  **  Dentistry/ 
makes  it  unlawful  for  any  person  to  practice 
dentistry  or  dental  surgery  in  this  state  with- 
out being  the  possessor  of  a  diploma,  etc.  No 
provision,  however,  is  made  for  the  presenta- 
tion of  such  diploma  to  the  board  of  health, 
nor  for  any  examination  by  that  board  of  the 
applicant  touching  his  qualifications.  The 
applicant  simply  presents  his  diploma  to  the 
county  clerk  or  city  register,  as  the  case  may 
be,  and  receives  a  certificate,  which  is  made 
"prima  facie  evidence  of  the  right  of  the 
holder  to  practice  under  this  article. "  Sec- 
tion 0898  of  that  article  prescribes  a  penalty 
for  violating  the  provisions  of  such  article, 
to  wit,  by  a  fine  not  less  than  $25,  nor  more 
than  $200.  These  different  penalties  under 
articles  1  and  8  evidently  ^o  to  show  that  the 
legislature  re^rded  the  violation  of  article 
1  by  a  phvsician  as  a  more  serious  offense, 
and  therefore  to  be  punished  more  severely, 
than  a  violation  of  article  8  by  a  dentist.  In 
a  word,  by  those  very  penalties  tktey  drew  a 
distinction  between  a  doctor  and  a  dentist. 
Relator  relies  on  a  certificate  obtained  under 
the  provisions  of  article  8  aforesaid,  from  the 
city  register,  on  presentation  to  the  latter  by 
relator  of  his  diploma,  which  certificate, 
among  other  things,  states  that  relator's  name 
had  been  enteied  on  the  "roll  of  dental  sur- 
geons" in  the  city  register's  office.  Look- 
ing at  all  these  statutory  provisions  bearing 
on  the  point  in  hand,  the  question  mentioned 
at  t^e  outset  recurs  to  the  mind :  Do  those 
provisions,  or  any  of  them,  exempt  relator 
from  the  performance  of  jury  duty?  The 
general  laws  of  this  state,  as  already  seen,  as 
well  as  the  provisions  of  sections  8  and  9  of 
the  Scheme  and  Charter,  exempt  only  certain 

S arsons  from  the  performance  of  that  duty, 
as  relator  brought  himself  within  any  ex- 
emption therein  contained?  The  prevalent 
rule  in  construing  statutes  is  that  the  expres- 
sion of  one  thin/a:  is  the  exclusion  of  another. 
Anderson,  Law  Diet.  "  iSpp?"«Mio, "  etc.  An 
express  exception,  exemption,  or  saying  ex- 
cludes all  others  (Brocket  v.  Ohio  d  P.  B. 
Oo,  14  Pa.  241,  68  Am.  Dec.  584),  and,  when 
a  general  rule  has  been  established  by  a  stat- 
ute with  exceptions,  the  courts  will  not 
curtail  the  former,  nor  add  to  the  latter,  by 
implication  (Sutherland,  Stat.  Constr.  §  828 ; 
I^»on  V.  Britton,  0  Tex.  224;  Boberts  v. 
Tarboro,  41  Tex.  450 ;  United  8tcUe$  v.  JHek- 
son,  40  U.  8.  15  Pet.  165,  10  L.  ed.  698). 
Here  relator  claims  the  force  and  benefit  of  a 
certain  exception  which  he  asserts  t4ikes  his 
case  out  of  the  operation  of  the  general  stat- 
ute which  compels  the  performance  of  jury 
duty  by  all  male  citizens,  resident,  etc.  In 
order  to  avail  himself  of  such  exception  he 
must  show  that  his  case  falls  strictlv  within 
it,  since  excentions,  privileges,  and  exemp- 
tions are  not  ravored  in  the  law.  And  in  this 
investigation  the  familiar  rule  laid  down  by 
Lord  Bacon  is  peculiarly  apposite,  **that,  as 
exceptions  strengthen  the  force  of  a  general 
law,  so  enumeration  weakens,  as  to  thin/ars 
enumerated. "  Page  v.  Allen,  58  Pa.  888,  98 
Am.  Dec.  272.  Service  on  iuries  is  one  of 
the  general  burdens  imposed  upon  the  male 
citizens  of  a  state,  and  all  men  who  receive 
the  advantages  of  government  are  bound  to 
22  L.  R.  A. 


contribute  to  its  support,  and  "  none  can  claim 
exemption  unless  the  exemption  be  so  clearly 
expressed  in  the  statute  as  to  admit  of  no 
other  construction. "  Miller  v.  Eirkpatriek, 
29  Pa.  226.  The  state  has  an  inherent  and 
indisputable  right  to  the  service  of  all  her 
male  citizens  as  jurors,  and  therefore  any 
statute  which  strips  the  government  of  any 
portion  of  its  prerogative  in  this  reeard,  by 
giving  exemption  from  this  general  burden 
shoula  receive  a  strict  construction.  Acad- 
emy  of  Fine  Arts  v.  Philadelphia  County,  22 
Pa.  496.  Here  it  cannot  be  successfully 
claimed  that  relator  finds  any  exemption  in 
the  terms  of  the  statute,  for  certainly  he  is 
not  a  ''practitioner  of  medicine  and  surgery 
in  any  of  their  departments, "  as  defined  in 
section  6871,  nor  does  he  exhibit  the  quali- 
fications required  by  that  section,  to  wit,  a 
diploma  from  a  legally  chartered  medical  in- 
stitution in  good  standing  and  a  certificate 
from  the  board  of  health.  His  contention, 
stripped  of  all  verbiacre  and  disguises,  and 
statea  baldly  and  boldly,  simply  is  that,  in- 
asmuch as  he  possesses  a  diploma  granted 
him  by  a  reputable  dental  college,  and  a 
certificate  of  the  city  register  showing  the 
filing  of  that  diploma,  and  the  enrol  Imeat 
of  his  name  on  the  ''roll  of  dental  surgeons," 
that  therefore  he  is  entitled  to  the  same  ex- 
emptions from  jury  service  as  if,  instead  of 
qualifying  under  the  provisions  of  section 
6889,  he  had  actually  qualified  under  those 
of  section  6871.  This  contention,  for  reasons 
already  given,  cannot  prevail;  it  will  not 
bear  a  moment's  scrutiny.  Either  relator  is 
a  practitioner  of  medicine  and  surgery,  or  he 
is  not.  If  not,  that  determines  this  litigation 
against  him.  If  he  is  such  practitioner,  then 
this  fact  avails  him  nothing  until  he  compl  ies 
with  the  terms  and  conditions  of  section  6871 
and  its  associate  sections.  The  law,  by  the 
terms  it  employs,  means  a  lawful  "practi- 
tioner of  medicine,"  not  one  who  fails  to 
comply  with  its  requirements.  Relator 
makes  no  pretense  of  such  compliance.  The 
statute  in  question  being  couched  in  unam- 
biguous terms,  its  words  are  to  be  taken  "  in 
their  plain  or  ordinary  and  usual  aeiMe.* 
Rev.  Stat.  1889,  §  6570. 

Relator  evidently  feels  unsteady  on  his 
logical  legs  if  his  sole  reliance  is  to  be  on  the 
statutory  exemptions  heretofore  noted,  and  so 
he  resorts  to  the  lexicographers,  and  quotes 
from  the  Century  Dictionary,  where  "den- 
tist" is  thus  defined :  "  One  whose  profes- 
sion it  is  to  clean  and  extract  teeth,  repair 
them  when  diseased,  and  replace  them,  when 
necessary,  by  artificial  ones ;  one  who  prac- 
tices dental  surgery  and  mechani9al  den- 
tistry; a  dental  surgeon."  If  relator  bad 
delved  more  deeply  into  the  science  of  defi- 
nitions, and  had  turned  another  page  of  the 
same  work,  he  would  have  found  :  **'  Chirop- 
odist. One  who  treats  diseases  or  malforma- 
tions of  the  hands  or  feet ;  especially  a  sur- 
geon for  the  feet,  hands  and  nails ;  a  cutter 
or  extractor  of  corns  and  callosities;  a  com 
doctor.**  So  that  if  relator  is  exempt  from 
jury  duty  because,  as  he  says,  he  "treats, 
professionally,  diseases  of  the  oral  cavity," 
so  also  is  his  less  pretentious  professional 
brother,  who  with  equal  scientific  skill  treats 


Digitized  by  ^OOQ IC 


1898. 


dTATE,  ex  rd.  Flickinqsb,  y.  Fuhsb. 


801 


diseases  or  malformations  of  the  hands  or 
feet,  and  who  is  content  to  be  dubbed  ''com 
doctor."  Certainly,  the  argument  and  the 
definition  which  would  support  the  exemp- 
tion of  the  dentist  as  a  ''practitioner  of  med- 
icine and  surgery"  would  also  equally  sup- 
port that  of  his  cognate  scientist,  albeit  of 
numbler  professional  pretensions.  The  dis- 
position of  persons  to  magnify  and  exalt  their 
callings  or  occupations  has  become  wonder- 
fully prevalent  in  these  latter  days.  He  who 
ahoves  a  jack  plane  and  wields  a  saw  is  no 
longer  a  ** carpenter"  but  an  "architect  and 
builder ;"  the  solicitor  of  orders  from  our  re- 
tail merchants  is  no  longer  a  "drummer," 
but  a  "commercial  traveler;"  and  the  lo- 
•quacious  individual  who  scrapes  your  chin 
is  no  longer  a  "barber,"  but  a  "tonsorial 
artist. "  But  this  euphemistic  style  of  dress- 
ing things  in  different  and  more  high- 
fiounding  verbiage  does  not  alter  their  essen- 
tial nature,  nor  have  the  least  tendency  to 
<evade  the  force  and  effect  of  the  statutes 
pointing  out  those  who  are  subject  to  jury 
duty,  and  those  exempt  therefrom. 

The  premises  considered,  toe  KM  that,  on 
the  Jacte  presented  in  this  record,  relator  is  not 
exempt  from  jury  duty,  and  hence  deny  the 
peremptory  writ. 

Barcla.T't  Gantt*  and  Bor|^ss»  J  J, ,  con- 
cur. 

Br»ee»  J.,  dissenting: 

The  question  for  our  consideration  upon 
the  return  in  this  case  is  whether  the  relator, 
who  is  a  graduate  of  a  reputable  college  of 
dental  surgery,  duly  registered,  and  engaged 
in  the  practice  of  dentistry  and  dental  sur- 
gery in  the  city  of  St.  Louis,  is  exempt 
from  jury  service  under  the  provisions  of 
section  9,  article  21,  of  the  law  governing 
courts  in  the  city  of  St.  Louis,  and  section 
6062,  Rev.  Stat.  1889,  which,  upon  this  sub- 
ject, are  the  same  in  substance.  The  ques- 
tion turns  upon  the  meaning  of  the  provision 
that  "no  person  exercising  the  function  of 
practitioner  of  medicine  shall  be  compelled 
to  serve  on  any  jury."  The  subject  of  the 
qualification  oi  jurors,  and  the  exemption  of 
certain  citizens  from  jury  service,  has  al- 
ways, in  this  state,  been  purely  a  subject  of 
statutory  regulation  ;  the  first  act  having  been 
passed  by  the  territorial  legislature  in  1808, 
before  the  common  law  of  England  was  intro- 
duced into  the  territory  (1  Terr.  Laws,  p. 
198,  $  2),  in  which  "practitioners  of  physic" 
were  exempted  from  service  on  juries.  This 
law  was  repealed  in  1810,  and  a  new  one 
passed,  by  which  "all  persons  exercising  the 
function  of  practitioner  of  physic"  were  ex- 
empted. This  continued  to  be  the  law  until 
after  the  admission  of  the  territory  into  the 
Union  as  a  state,  when  in  1825  a  new  act 
was  passed,  providing  that  "no  person  exer- 
cising the  functions  of  a  practitioner  of 
physic  shall  be  compelled  to  serve  on  any 
irand  or  petit  jury."  This  act  was  revised 
In  1885,  in  which  revision  the  provision 
reads:  "No  person  exercising  the  functions 
of  a  practitioner  of  ohysic  shall  be  com- 
pelled to  serve  on  a  jury."  Rev.  Stat.  1835, 
p.  843,  §  9.  In  the  revision  of  1845  it  ap- 
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pears  in  precisely  the  same  language  as  in 
the  revision  of  1885  (Rev.  Stat.  1845,  p.  627, 
%  9),  and  also  in  the  revision  of  1855;  except 
the  word  "physic"  was  changed  to  "medi- 
cine ;"  and,  as  thus  changed,  the  provision 
has  been  carried  into  every  revision  since. 
So  that  the  law  on  this  subject  is  not  only  ex- 
clusively statutory,  but  is  the  same  as  it  has 
always  been  since  the  sovereignty  of  the 
state  be^ai^.  Service  upon  a  jury  of  the 
country  is  a  privilege  as  well  as  a  duty,  and, 
however  regarded  by  the  individual  in  any 
particular  case,  is,  in  fact  and  in  law,  a 
position  of  honor  and  trust,  charged  with 
the  gravest  responsibility,  from  the  discharge 
of  the  duties  of  which  no  citizen  ought  to  be 
exempted  who  is  personally  fit  for  the  posi- 
tion, except  for  the  general  welfare.  Ex- 
emption from  jury  service  is  not  granted  as 
a  personal  favor,  but  for  the  public  comfort 
and  convenience,  and  in  the  light  of  this 
reason  for  its  existence  should  the  law  gov- 
erning such  service  be  interpreted  and  ad- 
ministered. While  the  law  on  this  subject, 
and  the  reason  for  its  existence,  remains  the 
same  to-day  as  on  the  day  of  its  first  enact- 
ment, its  application  now  is  not  so  simple 
as  it  was  in  the  beginning,  and  for  many 
years  thereafter.  While  the  early  practition- 
ers of  medicine  in  the  state  were  not  neces- 
sarily M.  D.  's  or  doctors  of  medicine  in  the 
technical  sense  of  the  schools,  they  were  all 
called  "doctors,"  and  as  such  exercised  the 
functions  of  doctors  of  medicine,  surgeons, 
and  dentists,  and  generally  treated  indiscrim- 
inately all  the  ailments  that  human  fiesh  and 
bone  is  heir  to,  whether  external  or  internal, 
according  to  the  light  they  possessed ;  and 
such  continued  to  be  the  case  down  to  the 
memory  of  the  present  generation,  and  doubt- 
less still  remains  so  in  many  of  the  rural 
districts  of.  the  state.  But  in  the  cities  and 
more  populous  districts  we  find  now  the 
functions  formerly  exercised  by  the  doctor  or 

Sractitioner  of  medicine  of  the  olden  time 
ivided  up  and  exercised  by  specialists,  each 
confining  himself  generally  to  the  practice 
of  a  particular  branch  or  department  of  the 
science,  such  as  surgeons,  dentists,  ocul  ists, 
aurists,  etc.  While  dentistry,  as  an  inde- 
pendent calling,  may  have  had  an  humble 
and  comparatively  recent  origin,  it  has  now 
become  a  very  important  branch  of  medical 
science  (Address  IH.  S.  Davis,  M.  D. ,  Pres. 
Am.  Med.  Asso) ,  and  there  are  but  few  who 
have  arrived  at  the  age  of  those  who  are 
usually  called  to  serve  as  jurors  who  would 
not  testify  that,  when  the  exercise  of  its 
functions  become  necessary,  it  is  as  exigent 
as  the  exercise  of  most  of  the  other  functions 
of  the  general  practitioner.  The  fact  that 
this  branch  of  the  medical  profession  has 
grown  to  such  proportions  as  to  have  its  own 
independent  colleges,  and  to  confer  its  own 
degrees,  and  that  it  has  become  necessary 
that  its  practice  should  be  regulated  by  stat 
ute  (2  Rev.  Stat.  1889,  chap.  110,  art.  8), 
indicates  the  importance  of  the  exercise  of  its 
functions  to  the  public  welfare.  The  fact 
that  it  is  regulated  in  a  separate  article  and 
as  an  independent  calling  from  that  of  an 
M.  D.  does  not  in  any  manner  affect  the 
character  of  those  functions.  When  in  1874 
51 
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the  legislature  first  be^an  the  regulation  of 
the  practice  of  medicine  by  general  law, 
they  were  careful  to  preserve  the  exercise  of 
the  functions  of  the  old  practitioner  of  medi- 
cine to  him,  by  exempting  him  from  the 
operation  of  its  provisions  (Laws  1874,  p. 
Ill,  §  8;  Laws  1877,  p.  343,  §  1)  ;  and, 
whatever  changes  may  have  been  made  in 
the  law  since  on  this  subject,  the  question 
of  jury  service  or  exemption  therefrom  is  not 
treated  therein,  and  they  have  nothing  to  do 
with  the  question  in  hand.    The  relator, 


under  the  present  law,  is  authorized  to  exer> 
cise  all  the  functions  thus  recof^nized  that 
belong  to  his  department  of  medicine.  They 
are  now  more  extensive,  more  important,  and 
more  exigent  to  the  public  welfare  than  they 
ever  were  before.  He  is  within  the  purview 
of  both  the  letter  and  reason  of  the  law  that 
exempts;  "a  practitioner  of  medicine"  from 
jurj  duty,  and  should  have  a  peremptory 
writ  commanding  his  discharge.  In  these^ 
yiewB,  Bla,ek*  Ch.  «/.,  and  macfiirlMie» 
J.f  concur. 
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1.   A  preferential  deed  of  trust  exeeat- 
ed  by  »  private  tradini^  corporation 


after  its  insolTeney  and  oeastaiff  to  oarfy  <m 
bustoefls  without  any  iDtention  of  resuming  it 
void  as  against  unsecured  creditors  of  the  oor^ 
poration. 
2.  Statutory  authority  of  a  corpora* 
tion  to  hold»  pnrchaae*  and  sell  prop- 
erty as  the  ** purposes"  of  the  corporatioa 
shall  requlreiappiies  only  to  powers  to  be  used 
while  the  corporation  is  carrying  on  busineflB* 
and  does  not  give  power  to  execute  apiefeien* 


NOTB.— Pre/erencM  €miono  creditors  ffiven  hy  in- 
solvent  corvorations. 

It  is  generally  held  that  a  corporation  may  make 
an  assignment  of  all  its  property  for  the  payment 
of  creditors,  in  the  absence  of  any  statutory  re- 
striction. Pope  V.  Brandon,  2  Stew.  (Ala.)  401,  20 
Am.  Dec.  49;  Thorington  v.  Gould.  69  Ala.  461:  D&- 
Oamp  V.  AJ  ward,  62  Ind.  468;  MerrickV.  Bank  of  the 
Metropolis,  8  Gill,  69;  Sargent  v.  Webster,  18  Met. 
487. 46  Am.  Deo.  748;  Shockley  v.  Fisher,  76  Mo.  486; 
CSiew  y.  Bllingwood,  86  Mo.  260,  66  Am.  Rep.  429; 
A2thur  ▼.  Ck>mmercial  &  R.  Bank,  9  Smedes  &  M. 
894:,  48  Am.  Dec.  719,  reversing  Smedes  &  M.  Ch. 
207;  Smith  y.  Clinton  Co.  12  N.  H.  431;  Lamb  y. 
CeciU  26  W.  Va.  288,  and  in  nearly  all  other  cases  in 
which  the  question  is  involved  and  which  are  dted 
to  other  propositions  in  this  note, 

[n  some  states,  as  In  New  York,  the  statutes  have 
prohibited  any  transfer  of  property  after  or  in 
contemplation  of  insolvency. 

Under  a  statute  authorizing  **any  person**  to 
make  an  assignment  for  creditors,  it  is  held  that 
the  word  '*  person  "  applies  to  a  corporation. 
Shockley  ▼.  Fisher,  76  Mo.  486. 

The  power  of  a  board  of  directors  without  au- 
thorization of  the  stockholders  to  make  such  an 
assignment  is  somewhat  In  dispute,  but  that  ques- 
tion will  not  be  entered  upon  here  as  the  subject 
of  preferences  only  is  here  considered. 

When  the  assignment  of  a  corporation  for  cred- 
itors involves  any  preference  between  the  credit- 
ors, the  question  becomes  a  somewhat  disputed 
one,  although  the  early  cases  seemed  generally  to 
regard  the  right  to  make  preference  as  inhering  in 
the  right  to  make  an  assignment.  The  earlier  cases 
therefore  uphold  preferences  in  such  cases  with 
but  very  little  discussion  of  the  question. 

Among  these  early  cases  were  Dana  v.  Bank  of 
United  States,  6  Watts  &  8. 228;  Warner  v.  Mower, 
11  Yt.  880:  Burr  v.  McDonald,  8  Gratt.216;  Ex  parte 
Conway,  4  Ark.  848;  Kingo  v.  Biscoe,  18  Ark.  663; 
Catlin  V.  Eagle  Bank,  6  Conn.  288;  New  Haven  Sav. 
Bank  v.  Bates,  8  Conn.  505;  Bank  of  United  States 
V.  Huth,  4  B.  Mon.  428;  Lexington  L.  &  M.  F.  Ins. 
Co.  V.  Page,  17  a  Mon.  412, 66  Am.  Dec.  166:  State  v. 
Bank  of  Maryland,  6  Gill  &  J.  206,  26  Am.  Dec.  661. 

In  United  States  v.  Bank  of  United  States,  8  Rob. 
(La.)  262,  in  which  Pennsylvania  law  governed.  It 
22L.RA. 


was  held  that  such  preferences  were  valid  In  Peno^ 
|ylvania. 

In  Town  y.  Bank  of  River  Raisin,  8  DouirU 
(Mich.)  680,  such  preferences  by  insolvent  corpora- 
tions are  disapproved  by  the  court,  but  held  lawful 
in  the  absence  of  legislative  prohibition. 

And  this  decision  is  followed  in  Covert  ▼.  Rogers^ 
88  Mich.  868*  81  Am.  Rep.  819. 

In  Hopkins  y.  Gallatin  Tump.  Co.,  4  Humph.  403^ 
an  assignment  of  all  the  property  of  a  corporaaon 
by  way  of  mortgage  was  upheld,  although  it  was 
to  secure  only  part  of  the  debts. 

In  Schroeder  v.  Mason,  25  Mo.  App.  180,  a  trans- 
fer of  property  in  payment  of  a  valid  debt,  al- 
though creating  in  effect  a  preference  of  that  cred- 
itor is  held  valid. 

So  in  the  case  of  a  transfer  of  securities  creating 
a  preference,  it  is  held  that  such  preferences  are 
not  unlawful.    Ahl  y.  Rhoads,  84  Pa.  819. 

In  Commercial  Nat.  Bank  v.  Burch,  40  lU.  App. 
606,  it  is  said  to  be  by  no  means  settled  that  an  in- 
solvent corporation  may  not  prefer  particular 
creditors. 

And  In  Reichwald  y.  Commercial  Hotel  Co.,  106 
111.  489.  it  is  held  that  an  insolvent  corporation  may 
make  such  preferences  in  the  absence  of  statutory 
restrictions,— especially  where  the  law  under 
which  the  corporation  was  created  confers  the 
right  to  acquire  and  transfer  property  with  the 
same  rights  as  an  indlviduaL 

Again  in  Ragland  v.  McEalL.  187  111.  81,  it  is  held 
that  a  corporation  may  prefer  a  creditor  and  turn 
over  property  in  payment  of  his  debt,  if  done  in 
good  faith  without  any  fraudulent  purpose. 

In  Arkansas  it  is  established  that  an  insolvent 
corporation  may  make  preferences  among  its  cred- 
itors, and  this  doctrine  is  followed  by  a  federal 
court  in  that  state.  Gould  ▼.  LiUle  Rock,  U.tLk 
T.  R.  Co.  62  Fed.  Rep.  680L 

The  conrt  in  that  case  says:  **  The  established 
rule  in  that  state  is  in  harmony  with  'the  gen««l 
though  not  quite  uniform  current  of  authorities 
in  this  country  on  the  question.** 

In  Iowa  it  is  well  settled  that  an  insolvent  corpo- 
ration may  lawfully  mortgage  all  its  property  for 
the  security  of  a  portion  of  its  debts,  even  though 
nothing  is  left  for  the  payment  of  those  unsecured. 
Rollins  V.  Shaver  Wagon  ft  C.  Co.  80  Iowa,  SdOi 
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tlaldeed  of  aflBlernment  after  Sosolyenoy  and  per- 
manent oessation  of  business. 
8«  Tlie  '*biifline«s'*  of  a  eorporatlon* 
wUhln  a  statutory  authority  to  ccm- 
tract  in  *'its  authorized  business"  oannot  be 
construed  to  include  the  making  of  a  preferen* 
tial  deed  of  trust  after  the  corporation  has  be- 
come insolvent  and  ceased  to  carry  on  its  opera- 
tions, without  any  intention  of  resuming. 

(NoTcmber  18,  1868.) 

aUESTIONS  CERTIFIED  by  the  Court 
of  Civil  Appeals  for  the  Second  Supreme 
Judicial  District  for  the  opinion  of  the  Su- 
preme Court  in  an  action  brought  to  set  aside 
certain  chattel  mortgages  given  by  the  Lyons- 
Thomas  Hardware  Company  as  a  fraud  upon 
their  creditors,  in  which  a  judgment  had  been 
rendered  in  favor  of  plaintiffs  and  defendant 
had  appealed  to  the  Court  of  Civil  Appeals. 
Answers  fawrable  to  plaintiffs  given. 

On  November  9,  1889,  tbe  Lyons-Thomas 
Hardware  Co.,  a  private  trading  corporation, 
being  insolvent,  made  certain  chattel  mort- 
gages in  which  they  preferred  the  claims  of 
certain  other  creditors,  and  the  assets  of  the 
corporation  were  transferred  to  L.  P.  Harrison 
as  trustee.     Plaintiffs  filed  a  crediton'  bill 


asking  the  appointment  of  a  receiver,  and  that 
the  assets  be  paid  to  all  the  creditors  ratably, 
attacked  the  mortgages  as  void  for  want  of 
power  to  make  them,  because  the  corporation, 
being  a  private  trading  corporation  and  insolv- 
ent, having  ceased  to  be  a  "  going  concern," 
could  not  prefer  its  creditors  or  pledge  its 
property  to  part  of  them  only,  its  assets  heing 
a  trust  fund  for  the  payment  of  all  creditors 
ratably.  The  mortgages  were  declared  void, 
and  the  mortgagees  appealed.  The  case  was 
transferred  from  the  supreme  court  to  the 
court  of  civil  appeals  ana  that  court  certified 
the  questions  indicated  in  the  opinion  of  the 
supreme  court  to  the  supreme  court  for  an- 
swer. 

Further  facts  appear  in  the  opinion. 

Messrs.  Mazey»  Lig^htfoot  ft  Denton 
and  Dudley  ft  Moore  for  appellants. 

Messrs.  Hale  ft  Hale  and  T.  S.  HUU 
with  Messrs.  Ross  ft  Scott,  H.  D.  Me- 
Donald,  and  Park,  Ownby  ft  Dailey,  for 
appellees: 

An  insolvent  private  corporation,  when  it 
ceases  to  carry  on  its  business,  with  no  inten- 
tion to  continue  its  legitimate  business,  and 
not  having  the  ability  to  do  so,  cannot  pledge 
its  assets  or  make  a  valid  mortgage,  preferring 


In  Maryland  it  is  held  that  a  corporation  in  fail- 
ing oircumstanoes  may,  like  any  other  debtor,  un- 
less restrained  by  some  express  provision  in  its 
charter,  make  a  preference  among  creditors  on  an 
asBlffoment  of  its  property  to  trustees.  State  v. 
Bank  of  Maryland.  6  GiU  &  J.  205,  26  Am.  Dec.  6CL 

In  Mississippi  it  is  held  that  an  insolvent  corpora- 
tion may  make  a  preferential  assign  ment  for  cred- 
itors. Palmer  v.  George  W,  Hutchison  Grocery 
Go.'(Miss.)Oot.l7,18W. 

In  Michigan  it  is  not  unlawful  for  an  Insolvent 
corporation  to  give  preferences  to  creditors  by  way 
of  mortgage.  Bank  of  Montreal  v.  Potts  Salt  & 
Lumber  Go.  80  Mich.  815. 

In  Warner  v.  Llttlefleld,  89  Mich.  889,  a  chattel 
mortgage  made  to  one  who  was  not  himself  a 
creditor,  giving  a  preference  to  creditors  of  an  in- 
solvent corporation,  was  attacked  on  the  ground 
that  it  constituted  a  general  assignment  for  cred- 
itors, but  was  upheld. 

Sheldon  v.  Mann,  85  Mich.  386,  made  substantial- 
ly the  same  decision  in  respect  to  several  chattel 
mortgages. 

A  chattel  mortgage  creating  a  preference  is  up- 
held in  Michigan,  although  made  at  substantially 
the  same  time  as  a  general  assignment,  if  the  mort- 
gagee does  not  know  of  tbe  contemplated  assign- 
ment.   Whipple  V.  Stebbins,  67  Mich.  607. 

Tbe  case  of  Kendall  v.  Bishop,  76  Mich.  684,  held 
that  an  instrument  called  a  chattel  mortgage  con- 
stituted in  effect  a  transfer  of  all  the  property  of 
the  insolvent  corporation,  and  was  a  general  as- 
signment iu  fact.  But  this  case  is  distinguished  in 
Sheldon  v.  Mann,  85  Mich.  266,  and  later  cases  hold- 
ing that  a  chattel  mortgage  is  not  necessarily  an 
assignment  for  creditors  within  the  prohibition  of 
the  statute,  because  it  is  made  in  trust. 

But  a  chattel  mortgage  made  as  part  of  the  same 
transaction,  in  which  an  assignment  for  creditors 
Is  made  by  an  insolvent  corporation,  must  be  re- 
garded as  part  of  such  assignment,  and  cannot  be 
allowed  to  create  a  preference  which  the  assign- 
ment cannot  give  directly.  Bumbam  v.  Haskins, 
TV  Mich.  86. 

A  chattel  mortgage  by  an  insolvent  corporation 
oannot  be  upheld  when  it  was  given  under  an  ar- 
rangement for  tbe  immediate  filing  of  a  bill  in 
equity  and  the  appointment  of  a  receiver  and  the 
23  L.  R.  A. 


transfer  of  the  business  of  the  corporation,  which 
could  not  be  done  by  an  assignment  for  creditors. 
Merchants  &  M.  Nat.  Bank  v.  Kent,  48  Mich.  286. 

In  the  circuit  court  of  the  United  States  sitting 
in  Nebraska  it  is  held  that  a  private  corporation  in 
a  failing  condition  has  tbe  same  common-law  right 
that  a  natural  person  has  to  prefer  creditors  by  way 
of  payment  or  security.  Allis  v.  Jones,  45  Ved. 
Rep.  148. 

Tbe  doctrine  that  a  corporation,  in  the  absence 
of  statutory  restriction,  has  authority  to  prefer 
creditors  is  approved  in  Goats  v.  Donnell,  94  N. 
Y.  166,  which  upholds  a  preference  made  by  an  in- 
solvent foreign  corporation  od  the  ground  that  the 
statutory  restrictions  upon  preferences  by  insolv- 
ent corporations  do  not  apply  to  foreign  corpora- 
tions. 

Forster  v.  Mullanpby  Planing  Mill  Co.,  16  Mo. 
App.  ISO,  although  holding  merely  that  a  prefer^ 
ence  was  not  a  fraud  which  would  sustain  an  at- 
tachment, is  quoted  in  Bcbroeder  v.  Mason,  25  Mo. 
App.  190,  as  authority  for  the  doctrine  that  an  in- 
solvent oorporatiOD  may  make  a  preference  among 
creditors:  and  it  is  said  the  corporation  and  its 
creditor  may  by  united  voluntary  action  do  what 
the  creditor  alone  could  do  by  virtue  of  tbe  law 
relating  to  attachment,  and  therefore  a  transfer  of 
property  by  an  insolvent  corporation  in  payment 
of  a  bona  fide  debt  is  upheld,  although  creating  a 
preference. 

In  New  Jersey  it  is  held  that  under  the  law  as  it 
has  stood  since  the  revision,  corporations  like  in- 
dividuals can  prefer  creditors,  although  insolvent. 
Bergen  v.  Porpoise  Fishing  Ck>.  41  N.  J.  Eq.  288; 
Wilkinson  v.  Bauerle,  Id.  686:  Vail  v.  Jameson,  Id. 
648. 

The  New  Jersey  decisions  are  probably  influenced 
to  some  extent  by  the  fbct  that  preferences,  and  in- 
deed any  sale  or  transfer  of  tbe  property  of  a  cor- 
poration after,  or  in  contemplation  of  Insolvency, 
had  been  expressly  prohibited  by  statutory  pro- 
visions, which  had  been  omitted  from  tbe  revision 
of  the  statutes. 

Und3r  this  statute  while  it  existed,  which  origi- 
nally  became  law  February  16. 1828,  various  decis- 
ions were  made  denying  the  validity  of  such  pref- 
erences. Coryell  v.  New  Hope  Delaware  Bridge 
Co.  9  N.  J.  Eq.  457:  Van  Wagenen  v.  Paterson  Sav. 
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a  portion  of  its  creditors  to  the  ezclneion  of 
the  o^er  creditors,  but  in  such  case  its  assets 
are  a  trust  fund  held  by  it  for  the  payment  of 
its  creditors,  ratably,  and  such  creditors  have 
an  equitable  lien  on  the  assets  to  secure  such 
ratable  payment,  and  its  directors  are  then 
trustees  for  the  creditors. 

Rev.  Stat.  art.  606;  Jefferson  Nat,  Bank  v. 
Texas  Invest.  Co,  74  Tex.  486;  Panhandle  Nat. 
Bank  v.  Emery,  78  Tex.  505;  Lang  v.  Dough- 
erty, 74  Tex.  231;  Seals  v.  Bak&r,  70  Tex.  291; 
Tobin  Canning  Co.  v.  Fraser,  81  Tex.  407; 
aauiyer  v.  Hoag,  84  U.  S.  17  Wall.  610,  620, 
21  L.  ed.  781,  785;  Sanger  v.  Upton,  91  U.  S. 
56,  64,  28  L.  ed.  220,  228;  Uptons.  TrOnUock, 
91  U.  S.  45,  28  L.  ed.  203;  Morgan  County  v. 
Alien,  103  U.  8.  508,  509,  26  L.  ed.  501,  502; 
Baring  v.  Dabney,  86  U.  S.  19  Wall.  10,  22  L. 
ed.  95;  Biehardson  v.  Qreen,  188  IT.  S.  44,  88 
L.  ed.  522;  Wabash,  St.  L,  db  P.  B.  Co.  v. 
Ham,  114  U.  S.  587.  594.  29  L.  ed.  286,  238; 
Graham  v.  La  Crosse  db  M.  B.  Co.  102  U.  8. 
148,  161,  26  L.  ed.  106,  111;  2  Morawetz, 
Priv.  Corp.  §8  787,  808,  861-868:  Wait.  In- 
solvent Corp.  §g  142.  144,  146;  Cook,  Stock 
&  Stockholders,  g  661;  Angell  &  A.  Priv. 
Corp.  S  600;  1  Pom.  Eq.  Jur.  §  410;  Taylor, 
Priv.  Corp.  §§  668,  669;  1  Jones,  Liens,  §§  84^- 


86;  Thompson,  Liabilitv  of  Stockholders, 
§  267;  Kankakee  Woolen  Mill  Co.  v.  Kampe,  38 
Mo.  App.  229;  State  v.  Broekman,  89  Mo.  App, 
181;  Bouse  v.  Merchants  Nat.  Bank,  5  L.  R  A 
878,  46  Ohio  St.  498:  Olney  v.  Conanieut  Land 
a>.  5  L.  R.  A.  861.  16  R.  I.  WtxHaytoood  v. 
Lincoln  Lumber  Co.  64  Wis.  689;  Boan  v.  Winn, 
98  Ma  508,  19  Am.  AEng.  Corp.  Cas.  102; 
Williams  v.  Jackson  County  Patrons  of  Hus- 
bandry, 28  Mo.  App.  182;  Marr  v.  Bank  of 
West  Tennessee,  4  Coldw.  471;  Eppright  v. 
Niekerson,  78  Mo.  490:  C/iew  v.  Eflingwood, 
86  Mo.  260,  56  Am.  Rep.  429;  Hightower  v. 
Mustain,  8  Ga.  506;  Foster  v.  MuUanpfiy  Plan- 
ning Mill  Co.  92 Mo.  79:  Beaehy.  Miller,  19  Am. 
&  Eng.  Corp.  Cas.  98;  Bouton  v.  Dement,  123 
111.  142, 19  Am.  &  Eng.  Corp.  Cas.  811;  Poisers 
V.  Hamilton  Paper  (S>.  60  Wis.  28,  8  Am.  & 
Eng.  Corp.  Cas.  269;  TurnbuUv.  Prentiss  Lum- 
ber Co.  55  Mich.  887,  8  Am.  &Ene.  Corp.  Cas. 
257;  Hopkins  v.  Johnson,  90  Pa.  69;  McDonnell 
V.  Alabama  Gold  L.  Ins.  Co.  85  Ala.  401.  26 
Am.  &  Eng.  Corp.  Cas.  261;  Howe  v.  Sanford 
Fork  dt  Tool  Co.  44  Fed.  Rep.  281;  ConsoU- 
daied  Tank  Line  Co.  v.  Kansas  City  VamUh 
Co.  45  Fed.  Rep.  7. 

Insolvent  corporations  which  have  ceased 
to  do  business  in  this  state,  or  anywhere  else, 


Bank,  10  N*  J.  Eq.  18;  Wells  v.  Bahway  White  Bob- 
ber Qo.  19  N.  J.  Bq.  40B. 

In  West  y Irginla  the  oourt.  wblle  holding  that 
an  Insolvent  oorporatlon  havlner  ceased  to  do  busi- 
nesB  has  the  same  power  as  an  insolvent  individual 
to  prefer  a  creditor  in  a  general  assignment  of  all 
its  property  for  the  payment  of  debts,  declared 
that  it  would  hold  the  contrary  doctrine  if  it  was 
free  to  do  so.  Pyles  v.  Biverside  Fumitm?e  Go.  80 
W.  Va.  128. 

The  oourt  based  this  decision  on  the  fact  that  by 
an  early  Virginia  decision  (Burr  v.  McDonald.  8 
Oratt.  286)  it  was  esUblisbed  as  the  law  in  that 
Jurisdiction  that  a  corporation  could  make  such 
prefereoces,  except  when  restrained  by  statute; 
and  that  the  only  statute  restricting  such  prefer- 
ences applied  to  mining  and  manufacturing  com- 
panies merely,  and  that  this  statute  had  not  been 
In  force  for  many  years. 

Frefertnees  VT€(hXbiled» 

Preferences  are  in  fact  allowed  to  credltorB  who 
are  not  members  of  the  corporation  by  nearly  aU 
the  caMS  in  which  the  question  has  been  decided. 
The  actual  conflict  on  this  point  is  very  slight  and 
the  main  cok,  Ltons-Thomas  Habdwabs  Go. 
V.  PSBBT  Stow  Mro.  Co.  Is,  although  not  alone 
In  denying  such  preference,  supported  by  very  few 


The  leading  prior  case  on  this  point  was  Bouse  v. 
Merchants  Nat.  Bank,  5  L.  B.  A.  878,  46  Ohio  St  486, 
which  did  decide  broadly  that  insolvent  corpora- 
tions cannot  give  preferences  by  mortgage,  and 
did  not  limit  the  decision  to  any  class  of  creditors. 
But  from  the  report  of  the  case  it  appeara  that  the 
mortgage  was  authorised  by  the  same  resolution 
that  ordered  a  general  assignment  for  creditors, 
and  that  one  defense  set  up  in  the  answer  was  that 
the  mortgage  secured  an  individual  debt  of  the 
president  of  the  corporation.  Still  these  elements 
do  not  seem  to  have  been  reerarded  and  the  decision 
is  fairly  made  on  the  doctrine  that  any  preferences 
by  an  insolvent  oorporatlon  which  has  ceased  bua- 
Ineas  are  nnlawful. 

Following  the  doctrine  of  Bouse  v.  Merchants 
Nat.  Bank,  tupra^  the  Supreme  Court  of  the  United 
States  held  that  in  a  case  arising  In  the  circuit 
oourt  of  the  United  States  in  Ohio  mortgages  made 
22  L.  R.  A. 


by  an  insolvent  trading  corporation  to  prefer  some 
of  its  creditors  were  invalid.  George  F.  Smith 
Middlings  Purifler  Co.  v.  MoOroarty,  136  U.  8.  2S7, 
84  L.ed.846. 

But  in  this  case  the  president  of  the  corporation 
was  In  fact  one  of  the  preferred  creditors.  In  ad- 
ditlon  to  this  the  oourt  expressly  declared  that  the 
Ohio  law  must  govern. 

Again  In  Kankakee  Woolen  Mill  Go.  v.  Kampe, 
88  Mo.  App.  S89,  it  was  said  that  a  corporation  hope- 
lessly insolvent  cannot  make  a  preference  among 
its  creditors,  whether  they  are  directors  or  stran- 
gers. But  here  also  the  case  involved  a  preference 
to  a  director. 

In  Haywood  v.  Lincoln  Lumber  Co.,  64  Wis.  68B, 
the  mortgage  to  secure  directors  was  authorized 
by  a  vote  when  a  majority  of  the  quorum  vote 
were  interested  as  creditors.  But  it  is  said  in  the 
case  that  an  Insolvent  corporation  can  make  *'no 
preferences  to  any  one  of  the  creditors,  much  less 
to  the  directors  or  trustees,  as  such.**  The  oourt 
says  that  It  has  found  this  principle  recognised  in 
every  case,  but,  as  will  be  seen,  there  are  numerous 
cases  in  which  the  principle  Is  fully  denied. 

Other  cases  denying  preferences  have  been  those 
in  which  the  attempted  pref  erenoes  were  to  officers 
or  members  of  the  corporation  or  else  those  in 
which  the  statutes  prohibited  preferences. 

In  Wisconsin  the  statute  makes  every  aaiignment 
void.  If  it  gives  any  preference  to  one  creditor 
over  another,  except  for  wages.  Conlee  Lumber 
Co.  V.  Bipon  Lumber  ft  Mfg.  Go.  66  Wis.  4SL 

Under  the  Georgia  statute  transfers  to  create 
preferences  by  a  corporation,  which  is  insolvent, 
or  in  contemplation  of  Inaolvency,  are  prohibited. 
Hlgbtower  v.  Mustain,  8  Ga.  606. 

And  under  a  similar  statute  mortgages  creating 
preferences  are  invalid.  Central  B.  ft  Bkg.  Co.  v. 
Glaghom,  1  Speers,  Bq.  646. 

The  reinsurance  by  a  New  York  Insuranoe  oom- 
pany  of  all  policies  issued  from  Its  home  office  when 
it  was  Involved  in  consequence  of  heavy  losses  sus- 
tained In  the  Chicago  fire,  and  when  the  company 
was  in  fact  insolvent,  although  this  was  not  known 
to  the  officers,  made  as  a  temporary  expedleot, 
with  the  expectation  of  resuming  the  reinsurance 
policies  when  the  Chicago  losses  were  adjusted, 
was  held  to  oonstltute  a  preference  la  favor  of 
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except  wbere  allowed  to  do  so  by  statute,  and 
-whidi  have  do  intention  nor  the  ability  to  go 
on  and  cany  out  the  objects  of  their  creation, 
have  no  right  to  execute  mortgages  preferring 
their  creditors,  having  no  Uen  on  their  assets, 
but  io  such  case  the  creditors  have  a  lien  in 
equity  and  the  assets  are  in  such  case  a  trust 
fund  for  the  payment  of  the  debts  ratably,  and 
its  directors  or  managers  are  trustees  for  the 
creditors,  and  hold  the  assets  for  that  purpose. 

Todin  Canning  Oo,  v.  Froitr,  81  Tex.  407; 
Morgan  County  v.  AUen,  108  U.  S.  608,  609, 
26  L.  ed.  602;  1  Jones,  Liens,  §§  84-86. 

Creditors  of  an  insolvent  corporation  which 
has  ceased  to  carry  on  the  business  for  which  it 
was  created,  have  a  right  in  equitv  to  file  a 
creditor's  bill  to  arrest  an  illegal  or  fraudulent 
transfer  of  its  assets,  and  to  recoTer  them  frOm 
whomsoever  they  may  be  found  in  possession 
of,  without  first  having  reduced  their  claims 
to  judgment,  and  in  such  case  they  have  a 
Hen  in  equity  on  the  assets  and  can  follow  them 
and  take  them,  unless  they  have  passed  into 
the  hands  of  an  innocent  purchaser,  for  a  val- 
uable consideration  without  notice. 

Kankakee  Woolen  MiU  Co,  v.  Kampe,  88  Mo. 
App.  229;  Story,  Eq.  §§  827,  885,  861;  InnesY. 
Laneing,  7  Paige,  688, 4  L.  ed.  288. 


An  insolvent  corporation,  when  it  intends  to 
immediately  cease  to  do  business,  or  further 
carry  out  the  objects  of  its  creation,  has  no 
right  to  convey  all  its  assets  to  a  trustee,  giv- 
ing preference  to  a  portion  of  its  creditors,  nor 
can  it  thus  prefer  its  members  and  stock- 
holders. 

Bee  2  Morawetz,  Priv.  Corp.  §§  861-868; 
Panhandle  Nat.  Bank  v.  Bfmery,  78  Tex.  498; 
Thompson,  Liability  of  Stockholderi,  §^  267; 
MeDohneil  v.  Alabama  Gold  L,  Ins.  Go,  86 
Ala.  401,  26  Am.  &  £ng.  Corp.  Cas.  261;  Cen- 
tral Agr.  dt  M,  Aseo.  v.  Alabama  Odd  L,  Ins. 
Co.  70  Ala.  120,  8  Am.  &  £ng.  Corp.  Cas.  78; 
Slee  V.  Bloom,  19  Johns.  466;  Briggn  v.  Penni- 
man,  8  Cow.  887* 

Staytoiiy  Ch.  «/*.,  delivered  the  opinion  of 
the  court : 

The  questions  submitted  by  the  court 
of  civil  appeals  for  decision  are :  **  (1) 
Whether  or  not  a  preferential  deed  of  trust 
executed  bv  a  private  trading  corporation 
(chartered  in  July,  1884,  under  general  law) 
after  it  has  become  insolvent,  and  conse- 
quently ceased  to  carry  on  its  business,  with- 
out anv  intention  of  resuming  the  enterprise, 
is  void  as  against  the  unsecured  creditors  of 


those  Insured  by  the  home  policies  to  the  extent 
that  the  premiums  paid  for  reloauranoe  dimlDished 
the  fund  applicable  to  the  payment  of  all  losses; 
and  such  Insurance  was  a  violation  of  2  N.  Y.  Rev. 
Stat.  6th  ed.  519,  H  9, 10,  prohibiting  the  transfer  of 
the  effects  of  a  corporation  in  contemplation  of 
iDBolvency  with  intent  to  give  a  preference.  Oass- 
erly  v.  Manners,  9  Hun,  096. 

The  invalidity  of  a  transfer  of  a  mortgage  as  se- 
curity by  an  insolvent  corporation  will  not  defeat 
the  mortgage  in  the  hands  of  a  bona  fide  purobaser. 
Hoyt  V.  Sheldon,  8  Boew.  007. 

The  knowledge  as  to  insolvency  of  a  creditor  re- 
ceiving a  transfer  or  payment  made  by  an  insolv- 
ent corporation,  or  in  contemplation  of  insolv- 
ency, with  intent  to  give  a  preference  will  not 
prevent  such  preference  from  being  Invalid. 
Brouwer  v.  Harbeck,  9  K.  Y.  694. 

A  pledge  of  securitieB  to  secure  the  payment  of 
bondf  issued  by  an  Insolvent  corporation  to  obtain 
funds  for  use  in  its  business  will  not  constitute  an 
unlawful  transfer  or  assignment  under  the  New 
York  statute,  if  not  made  with  intent  to  prefer  one 
creditor  over  another,  but  with  an  honest  expecta- 
tion to  continue  business  and  pay  all  debts.  Curtis 
v.Leavltt.l6N.Y.U0. 

Bo  one  who  takes  a  chattel  mortgage  In  good 
faith  from  a  corporation  which  is  insolvent,  but 
alive  and  active,  is  as  fully  protected  as  if  dealing 
with  an  Individual.  Manhattan  Brass  Oo.  v.  Web- 
ster Glass  &  Q.  Co.  87  Mo.  App.  146. 

And  a  mortgage  by  a  corporation  which  is  in  fact 
Insolvent  will  not  be  regarded  as  an  invalid  pref- 
erence If  that  is  not  its  intent;  but  if  it  was  given 
merely  to  obtain  an  extension  of  credit  and  the 
company  was  then  endeavoring  to  carry  on  its 
business.  Damarln  v.  Huron  Iron  Co.47  Ohio  St.  581. 

But  the  question  what  transfers  must  be  regarded 
as  made  in  contemplation  of  insolvency,  or  when  a 
corporation  is  to  be  deemed  insolvent  is  not  entered 
upon  In  this  note. 

Although  an  insolvent  corporation  in  New  Jersey 
may  prefer  creditors,  a  mortgage  creating  such  a 
preferecoe  pending  a  suit  to  wind  up  the  affairs  of 
the  corporation,  in  whicb  an  injunction  against 
mortgage  or  other  disposal  of  its  property  had 
been  issued,  is  invalid.  Blasell  v.  Besson,  47  N.  J. 
Eq.  680. 

22L.R.A. 


Preferences  by  a  bank  which  is  insolvent,  or 
made  in  contemplation  of  insolvency,  are  prohibit- 
ed by  special  act  in  Georgia,  Code,  1 4489.  Hfll  v* 
Western  &  A.  B.  Co.  86  Ga.  284. 

An  Insolvent  bank  which  transfers  securities  In 
payment  of  drafts  on  which  a  loan  had  been  ob- 
tained makes  an  assignment  which  is  prohibited 
by  1 N.  Y.  Bev.  Stat.  008, 1 4  (pt.  1,  chap.  18,  titie  4). 
BsMnson  V.  Bank  of  Attica,  21 N.  Y.  406. 

A  transfer  of  bills  of  exchange  by  an  insolvent 
bank  to  a  depositor,  with  intent  to  give  him  a  pref- 
erence, cannot  be  upheld  on  the  ground  that  his 
deposits  had  been  received  after  the  bank  of&cera 
knew  of  its  insolvency,  where  the  bills  of  exchange 
were  not  a  part  of  the  deposits  made  by  him.  A^ 
kinson  v.  Bochester  Printing  Co.  114  N.  Y.  168. 

Payment  of  a  check  by  a  bank  while  it  continues 
In  business,  to  a  depositor  Ignorant  of  its  insolv- 
ency, is  not  within  the  prohibition  of  the  New 
York  statute  against  a  transfer  or  assignment  in 
contemplation  of  insolvency.  Dutcher  v.  Import- 
ers &  T.  Nat  Bank,  69  N.  Y.  & 

By  U.  S.  Bev.  Stat.,  6242,  assignments  or  transfers 
by  an  insolvent  national  bank  and  to  prefer  cred- 
itors and  attachments  against  such  banks  from 
state  courts  are  made  unlawful,  but  the  interpreta- 
tion and  application  of  that  section  constitutes  a 
distinct  subject,  which  is  not  here  entered  upon. 

StoOthtHdm  as  preferred  credUors. 

Where  insolvent  corporations  are  allowed  to 
make  preferences  among  creditors,  a  stockholder 
mat  be  a  preferred  creditor.  Burr  v.  McDonald, 
8  Gratt  216;  Lexington  L.  &  M.  F.  Co.  v.  Page,  17 
B.  Mon.  412, 06  Am.  Dec.  166;  Beicbwald  v.  Com- 
mercial Hotel  Oo.  106  m.  489. 

And  a  stockholder  may  obtain  such  preference 
by  transfer  of  property.  Belohwald  v.  Commer> 
dal  Hotel  Co.   eupra. 

But  in  Swepson  v.  Exchange  &  D.  Bank,  9  Lea, 
718,  it  was  held  that  the  sole  stockholder  of  an  in- 
solvent bank  could  not  take  a  conveyance  of  its 
property  in  payment  for  his  debt  to  the  exclusion 
of  other  creditors. 

Insolvency  of  a  corporation  will  not  prevent  a 
creditor  from  getting  security  if  he  can  while  the 
corporation  is  a  going  concern  and  the  directors 
intend  to  continue  business,  even  if  he  might  push 
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Buch  corporation.  (3)  If  a  private  corpora - 
tiou,  under  such  circumstances,  has  the  same 
power  to  prefer  its  creditors  as  an  individual, 
whether  such  preferential  deed  is  void  in  law 
because  of  the  fact  that  the  stockholders,  di- 
rectors, and  other  officers  of  the  corporation, 
who  executed  in  the  name  of  the  corporation, 
are  liable  as  sureties  and  indorsers  on  the 
preferred  claims.  ^  Both  questions  present  a 
case  in  which,  on  account  of  insolvency,  the 
corporation  had  ceased  to  carry  on  business, 
and  had  no  intention  at  any  time  to  resume, 
when  the  instrument  was  executed  through 
which  preference  was  intended  to  be  given. 
The  corporation  was  one  having  no  powers 
other  than  such  as  are  given  by  the  laws  of 
this  state  regulating  incorporation  under  the 
general  law,  which  of  course  will  embrace 
powers,  although  not  expressly  given,  that 
are  necessary  to  the  exercise  of  those  which 
are.  It  is  contended,  however,  that  such 
corporations  have  all  the  powers  to  give 
preierences  which  a  person  has,  so  long  as 
the  corporate  existence  continues,  unless  such 
power  IS  denied  by  the  common  law  or  by  the 
statutes  of  this  state :  and,  in  support  of  this 
proposition,  reference  is  made  to  the  opin- 
ion in  case  of  Eiche  v.  Asbury  Bailway  Car- 


riage Iron  Go,,  L.  R.  9  Exch.  268,  in  which 
the  court  was  considering  the  powers  con- 
ferred on  corporations  created  under  general 
acts  of  parliament.  In  the  course  of  the 
opinion,  referring  to  the  case  of  8utUm  Bo»- 
pital,  10  Coke,  ao,  it  was  said  that  was  "an 
express  authority  that  at  common  law  il  is 
an  incident  to  a  corporation  to  use  its  com- 
mon seal  for  the  purpose  of  binding  itself  to 
anything  to  which  a  natural  person  could 
bind  himself,  and  to  deal  with  its  property 
as  a  natural  person  might  deal  with  his  own : 
and,  further,  that  an  attempt  to  forbid  this, 
on  the  part  of  the  king,  even  by  express  neg- 
ative words,  does  not  bind  the  law.  .  .  . 
I  take  it  that  the  true  rule  of  law  is  that  a 
corporation,  at  common  law,  has,  as  an  in- 
cident given  by  law,  the  same  power  to  con- 
tract, and  subject  to  the  same  restrictions, 
that  a  natural  person  has."  The  question 
involved  in  that  case  was  whether  a  certain 
transaction  was  tUtra  vires,  and  its  solution 
depended  on  the  question  whether  corpora- 
tions incorporated  under  the  geneml  law  had 
the  same  powers  as  what  may  be  termed 
''common- law  corporations."  On  appeal  to 
the  house  of  lords,  it  was  held  that  a  com- 
pany created  a  corporation  under  the  general 


bis  claim  to  Jud«rment  and  force  the  corporation 
into  hquldation.  Commeroial  Nat.  Bank  v.  Burcb« 
40IU.  App.606. 

Dfrecfors  and  officers  as  preferred  creditors. 

The  most  serious  conflict  between  the  courts  on 
the  question  of  preferences  by  insolvent  corpora- 
tions is  in  reference  to  the  preference  of  debts  of 
directors.  In  a  few  states  the  doctrine  that  cor- 
porations may  prefer  creditors  is  followed  to  ite 
full  extent,  and  preferences  to  the  directors  them- 
selves, althouffh  obtained  by  virtue  of  their  superi- 
or knowledge  of  the  oondition  of  the  corporation, 
are  uplield.    Such  Is  the  law  In  Michlinin. 

A  mortiraire  by  an  Insolvent  corporation  In  trust 
to  secure'debtB  on  which  the  directors  are  liable  as 
Indorsers  is  held  by  the  circuit  court  of  the  United 
States  In  Michlflranto  be  valid.  Hills  v.  Stookwell 
ft  D.  Furniture  Go.  23  Fed.  Rep.  482. 

See  also  Bbowbi  v.  Grand  Rapids  F arXiOb  Fuel- 
vnuBS  CJo.  post,  — . 

In  Buell  V.  Bucklnffbam,  16  Iowa,  284,  85  Am. 
Deo.  618,  which  is  one  of  the  leadlnflr  oases  cited  in 
support  of  the  allowance  of  preferences  to  direct- 
ors, the  director  obtained  bis  preference  by  a  pur- 
chase of  property  of  the  corporation  for  more 
than  its  real  value,  and  In  addition  to  the  dis- 
oharere  of  his  own  debt  assumed,  as  part  of  the 
consideration  for  the  property,  the  payment  of 
other  debts.  But  It  is  said  in  that  case :  ''Belnflr 
an  officer  In  the  corporation  did  not  deprive  Buell 
of  the  right  to  enter  into  competition  with  other 
creditors,  and  run  a  race  of  diligenoe  with  them, 
availing  himself  In  the  contest  of  his  superior 
knowledge  and  of  the  advantages  of  his  position  to 
obtain  security  for  the  payment  of  his  debt.** 

This  is  established  law  in  Iowa  and  the  fact  that 
a  preference  by  an  Insolvent  corporation  is  exer- 
cised In  favor  of  directors  or  shareholders  is  im- 
material, although  they  may  have  voted  for  the 
proposition  to  secure  their  own  debts.    Warfleld 


where  It  was  obtained  by  a  transfer  of  discounted 
bills  of  the  bank  In  excess  of  the  cashier's  author- 
ity. 

This  case  was  followed  by  Lamb  v.  Pannell,  2B  W. 
Va.  668. 

Id  Lamb  v.  Laughlin,  26  W.  Va.  900,  dtrectors  of 
a  bank  were  held  guilty  for  a  breach  of  trust  and 
also  fraud,  where  they  kept  the  bank  open  after  it 
was  insolvent  to  receive  deposits,  which  they  took 
In  payment  of  their  own  deposits. 

So  a  deed  of  trust  to  secure  directors  was  held  in 
Hope  V.  Valley  City  Salt  Ck>.,  26  W.  Ya.  780,  to  be 
fraudulent  both  in  law  and  fact. 

But  the  validity  of  preferences  as  such  in  West 
Virginia  is  settled  in  favor  of  the  preferences, 
though  with  much  reluctance  without  making  or 
discussing  any  exception  in  respect  to  directors  in 
tbe  case  of  Pyles  v.  Riverside  Furniture  Co.,  80  W. 
Va.  128.     , 

In  Missouri  it  was  said  in  the  case  of  Foster  v. 
MuUanphy  Planing  MlU  Go.,  92  Mo.  79,  that  a  deed 
of  trust  preferring  creditors  Qf  an  insolvent  cor- 
poration is  valid  even  though  such  creditors  are 
directors  of  the  corporation. 

But  the  question  actually  decided  was*  that  an 
unlawful  preference  by  an  insolvent  corporatioo 
for  the  benefit  of  directors  is  not  a  fraudulent  con- 
veyance which  will  constitute  the  basis  of  an  at- 
tachment under  the  Miwouri  statute  as  a  fraud  on 
creditors.  This  was  also  tbe  decision  of  the  court 
of  appeali.  Forster  v.  Mullanphy  Planing  Hill 
Co.  16  Mo.  App.  160. 

The  court  holds  that  a  fraudulent  oonveyanoe 
which  will  justify  an  attachment  must  be  utterly 
void  as  to  creditors  and  not  merely  voidable,  so 
that  it  will  create  a  resulting  trust  in  favor  .of  tbe 
creditors. 

Other  Missouri  cases  do  not  agree.wlth  the  broad 
doctrine  stated  in  the  above  case  (tt2  Mo.  79).  It 
was  held  in  Williams  v.  Jackson  County  Patrons 

^__^ of  Husbandry,  28  Mo.  App.  182,  by  tbe  court  of 

V.  Marshall  County  Canning  Co.  72  Iowa,  667;  (Jar-/ appeals  a  little  before  the  decision  in  92  Mo.  79.  that 


rett  V.  Burlington  Plow  Co.  70  Iowa,  697,  59  Am, 
Bep.  461. 

In  Virginia  also  preferences  to  directors  are  up- 
held.   Planters  Bank  v.  Wbittle,  78  Va.  787. 

In  Lamb  v.  Cecil,  28  W.  Va.  288,  a  preference  to 
^directors  of  an  insolvent  banic  was  held  invalid, 
22Ii.R.A. 


after  a  corporation  is  recognia^d  to  be  insolv- 
ent and  has  oeased  business  directors  cannot 
make  preference  of  their  own  claims  against  it  to 
the  exclusion  of  other  creditors. 

And  in  Roan  v.  Winn,  98  Mo.  606,  it  was  held  that 
deeds  by  an  insolvent  bank  to  a  stockholder  and 
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Jaw  providing  for  voluntary  incorporation 
was  not  a  corporation  possessed  of  inherent 
common-law  rights,  but  was  limited  to  the 
powers  properly  embraced  under  the  law  in 
the  memorandum  of  association.  Asbury 
Bailway  Carriage  db  Iron  Go,  v.  Rieho,  L.  R. 
7  H.  L.  653.  The  English  acts  regulating 
incorporation,  as  do  the  acts  in  force  in  this 
«tate  on  that  subject,  prescribe  the  powers 
<x>rporations  organized  under  them  mav  ex- 
ercise, and  it  ought  to  be  deemed  settled  law 
that  they  have  only  such  powers  as  the  acts 
under  which  they  are  created  confer  upon 
them.  Atty-Qen.  v.  Oreat  Northern  R.  Go, 
1  Drew.  &  8.  154;  EversJUld  v.  Mid-Sussex 
R.  Co,  8  DeG.  &  J.  286 ;  Ghreen  Bay  dt  M, 
R,  Co,  V.  Vnion  Steamboat  Co.  107  U.  S.  100, 
27  L.  ed.  418 ;  Tlumias  v.  West  Jersey  R.  Go. 
101  U.  8.  81,  25  L.  ed.  »51. 

In  the  case  last  cited  it  was  contended,  as 
in  this,  that  a  corporation  created  as  suff- 
^ested  in  the  questions  submitted  may  do 
any  act  not  expressly  or  impliedly  prohibited 
by  its  charter,  as  might  corporations  at  com- 
mon law,  but  in  reply  to  this  it  was  said : 
**  We  do  not  concur  in  this  proposition.  We 
take  the  general  doctrine  to  be,  in  this  coun- 
try, though  there  may  be  exceptional  cases 


and  some  authorities  to  the  contrary,  that 
the  powers  of  corporations  organized  under 
legislative  statutes  are  such,  and  such  only, 
as  those  statutes  confer.  Conceding  the  rule 
applicable  to  all  statutes,  that  what  is  fairly 
implied  is  as  much  granted  as  what  is  ex- 
preaBsed,  it  remains  that  the  charter  of  a  cor- 
poration is  the  measure  of  its  powers,  and 
that  the  enumeration  of  these  powers  implies 
the  exclusion  of  all  others.''  In  Hecui  v. 
Providence  Ins,  Co.,  6  U.  8.  2  Cranch,  127, 
2  L.  ed.  229,  it  was  said:  «*An  individual 
has  an  original  capacity  to  contract  and  bind 
himself  in  such  manner  as  he  pleases.  .  .  . 
But,  with  those  bodies  which  have  only  a 
legal  existence,  it  is  otherwise.  The  act  of 
incorporation  is  to  them  an  enabling  act.  It 
gives  them  all  the  power  they  possess.  It 
enables  them  to  contract."  In  Davis  v.  Old 
Colony  R.  Co.,  181  Mass.  259,  41  Am.  Hep. 
221,  it  was  said  that  a  corporation  **i8  not 
vested  with  all  the  capacities  of  a  natural 
person,  or  of  an  ordinary  partnership,  but 
with  such,  only,  as  its  charter  confers ;"  and 
it  may  be  doubted  if  the  English  decisions 
assert  any  other  rule,  except  as  to  corpora- 
tions existing  by  prescription,  whose  exist- 
ence, as  well  as  powers,  must  be  determined 


director  in  consideration  of  a  surrender  of  paid-up 
«tock  are  fraudulent  preferences,  when  the  insolv- 
enoy  of  the  bank  was  known  to  him  at  the  time. 

The  mere  fact  of  a  stockholder's  availing  himself 
•of  his  superior  advantages  to  obtain  security  of 
debts  due  to  himself  to  the  exclusion  of  other 
creditors  is  held  in  Whltwell  v.  Warner,  20  Vt.  428. 
not  to  constitute  a  constructive  fraud,  which  will 
make  the  stockholders  individually  liable  for  other 
debts  of  the  corporation.  In  this  case  the  validity 
of  the  preference  itself  is  not  directly  questioned, 
but  the  question  Involved  was  (he  Individual  lia- 
bility of  stockholders. 

In  Smith  v.  Skeary,  47  Conn.  47,  it  was  held  that 
directors  had  a  perfect  right  to  receive  payment  of 
their  debts,  although  the  corporation  was  insolv- 
ent, but  in  that  case  it  seems  to  have  been  sup- 
posed at  the  time  that  the  corporation  was  able  to 
IMiy  all  its  debts. 

But  the  great  weight  of  authority  denies  the 
-tight  of  directors  of  a  corporation  to  take  advan- 
tage of  their  position  to  obtain  preferences  (or 
themaelveeor  unsecured  debts.  Olney  v.  OodbdI- 
cut  Land  Co.  5  L.  R.  A.  a61,  16  R.  I.  697;  Corey  v. 
Wadsworth  (Ala.)  June  14, 1893:  Gibson  v.  Trow- 
bridge  Furniture  Co.  (Ala.)  June  16, 1892;  Clay  v. 
Towle,  78  Me.  86;  Haywood  v.  Lincoln  Lumber  Co. 
•4(4  Wis.  61)9:  First  Nat.  Bank  of  Stevens  Point  v. 
Knowles,  07  Wis.  373;  Hays  v.  Citizens  Bank,  61 
Kan.  635;  Smith  v.  Putman,  61  N.  H.  eaSi;  Richards 
▼.  New  Hampshire  Ins.  Co.  48  N.  H.  263;  Lippin> 
•cott  V.  Shaw  Car^^age  Co.  25  Fed.  liep.  677;  Howe 
▼.  Sanford  Fork  &  Tool  Co.  44  Fed.  Rep.  231; 
i^hompson  v.  Huron  Lumber  Co.  4  Wash.  600; 
Ck>OD8  V.  Tome,  9  Fed.  Rep.  682;  Koehler  v.  Black 
Aiver  Falls  Iron  Co.  07  U.  S.  2  Black,  716,  17  L.  ed. 
339;  Gillet  V.Moody.  8  N.  F.  479. 

The  fact  that  stockholders  authorized  a  mort- 
.ffage  giving  a  preference  to  directors  of  an  insol- 
vent corporation  is  immaterial.  Howe  v.  Sanford 
I*ork  ft  Tool  Co.  supra. 

Thus,  the  president  of  an  insolvent  corporation 
cannot  acquire  a  preference  over  other  unsecured 
creditors  by  accepting  on  his  claim  bonds  secured 
l>y  mortgage.  Sicardi  v.  Keystone  Oil  Co.  149  Pa. 
148. 

So  acts  of  the  directors  of  an  insolvent  corpora- 
tion creating  a  preference  in  favor  of  a  certain 
:29Ii.R.  A. 


firm  of  which  one  of  the  directors  was  a  member 
and  was  present  co-operating,  or  consenting,  or 
acquiescing  in  the  transaction,  cannot  be  upheld. 
Bradley  v.  Farweil,  Holmes.  483. 

Trustees  of  an  Insolvent  corporation  cannot  sell 
its  property  to  themselves,  or  any  one  of  their 
number,  nor  pay  off  their  own  claims  against  the 
company  in  preference  to  those  of  other  orediton. 
Third  Nat.  Bank  of  Buffalo  v.  BlUott,  42  Hun,  121. 

A  mortgage  by  an  Insolvent  corporation  to  ob- 
tain a  loan  for  the  payment  of  debts  may  be  upheld 
so  far  as  the  proceeds  of  the  loan  were  legitimately 
uMed  by  the  corporation,  although  it  is  invalid  as 
to  that  part  the  proceeds  which  were  used  to  pay 
debts  on  which  directors  were  liable,  thus  consti- 
tuting preferences  to  them.  Corbett  v.  Woodward, 
6  Sawy.  403. 

Directors  who,  by  executing  a  mortgage,  secure 
to  themselves  advantages  not  common  to  all  the 
stockholders,  are  held,  in  Koehler  v.  Black  River 
F3Xif^  Iron  Co.  07  U.  S.  2  Black,  715,  17  L.  ed.  839,  to 
be  guilty  of  an  unauthorized  act  violating  their 
trust;  but  in  this  case  the  invalidity  of  the  mort- 
gage was^TiBBerted  by  the  corporation  itself,  as 
being  in  effect  a  fraud  bx.  thfi  .dkectDi:a..Qn  j^thOT 
jstockholders. 

'  A  prererence  given  to  the  estate  of  a  deceased 
director  and  president  of  an  insolvent  corporation 
by  a  board  consisting  of  three  directors,  two  of 
whom  were  brothers  of  the  decedent  and  the  other 
the  agent  of  his  estate,  was  held  unlawful  in 
Adams  v.  Kehlor  Mill  Co.  85  Fed.  Rep.  483. 

A  transfer  of  the  property  of  a  corporation  to  a 
creditor  by  an  officer  and  manager  of  the  corpora- 
tion, who  is  personally  liable  for  the  debt  as  a 
guarantor,  indorser,  or  joint  maker  of  notes,  made 
without  authority  or  sanction  of  the  board  of  di- 
rectors, is  in  effect  a  preference  to  him  and  is  in- 
valid. Goodyear  Rubber  Co.  v.  Geo.  D.  Scott  Co. 
(Ala.)  June  21, 1892. 

Security  given  by  an  Insolvent  corporation  for 
debts  upon  which  directon  are  themselves  liable 
as  indorsers,  being  in  fact  a  preference  to  them, 
is  invaUd.  Consolidated  Tank  Line  Co.  v.  Kansas 
City  Varnish  Co.  46  Fed.  Rep.  7;  Consolidated  Tank 
Une  Co.  V.  Kansas  City  Varnish  Co.  48  Fed. 
Rep.  204. 

Securities  given  by  an  insolvent  corporation  to  a 
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by  loDff  and  uninterrupted  exercise  of  cor- 
porate tranchise.  If  the  power  thus  used  be 
for  sufficient  length  of  time  as  unrestricted 
in  business  as  is  that  of  a  natural  person,  the 
same  reason  exists  for  presuming  that  a  grant 
of  such  power  was  at  some  remote  period 
made  as  for  presuming  the  existence  of  a 
ffrant  of  corporate  franchise  from  its  exercise 
for  a  great  number  of  years.  It  is  probably 
true  that  English  courts,  in  speaking  of 
''corporations  by  the  common  law,"  refer 
only  to  tiioee  that  have  exercised  corporate 
powers  from  time  immemorial,  and  it  may 
be  safely  assumed  that  no  mere  trading  cor- 
poration was  ever  thus  classified.  Although 
requested  to  do  so,  if  possible,  counsel  have 
been  unable  to  furnish  any  decision  by  an 
English  court,  except  the  one  before  referred 
to,— which,  as  we  have  seen,  was  expressly 
overruled, — in  which  it  was  held  that  a  cor- 
poration created  under  the  acts  of  parliament 
regulating  the  formation  and  business  of 
companies  with  corporate  powers  had  any 
such  powers  as  are  here  claimed  for  trading 
corporations  created  under  the  general  laws 
of  this  state ;  and.  in  view  of  the  learning 
and  industry  of  counsel,  we  feel  authorized 
to  conclude  that  no  such  decision  exists. 


Whether  such  transactions  as  are  set  oat 
in  the  ouestions  propounded  are  consistent 
with  rules  recognized  hj  courts  of  law  aa- 
well  as  by  courts  of  equity,  and  by  them  en- 
forced for  the  preservation  of  rights  and  re- 
dress of  wrongs,  will  be  considered  hereafter. 

The  broad  proposition  that  a  corporation^ 
created  under  the  general  laws  of  this  state 
may  do  any  act  in  reference  to  its  property 
which  a  natural  person  may  do  with  his  & 
expressly  negatived  by  the  statute.  The 
memorandum  of  association  termed  by  the^ 
statute  the  **  charter"  is  required  to  state  "  the 
purpose  for  which  it  is  formed. "  Rev.  Stat, 
art.  567.  This  requirement  is  not  solely  that 
evidence  may  be  thus  furnished  that  the  com- 
pany is  one  intending  to  pursue  a  business 
for  which  the  statute  permits  incorporation, 
but  is  also  intended  for  the  protection  of  those 
who  may  become  stockholders  or  creditors^ 
who  are  entitled  to  know  in  what  business 
the  corporation  may  engage,  for  without  thi» 
they  cannot  know  the  extent  of  its  powers, 
nor  the  hazards  to  which  they  may  be  legally 
exposed.  The  statute  further  provides  that 
**  no  corporation  created  under  the  provisions- 
of  this  title  shall  employ  its  stods,  means, 
assets  or  other  property,  directly  or  indi- 


flrm  of  which  the  vice-president  of  the  corpora- 
tion, who  was  a  member  of  the  board  of  direotora, 
was  a  member,  constitute  an  unlawful  preference 
as  to  other  creditors  not  provided  for.  Bradley  v. 
CJon  verse,  4  dlff.  876. 

A  deed  of  trust  oonatltutinff  an  Invalid  prefer- 
ence of  debts  OD  which  directors  are  liable  Is  also 
invalid  as  to  another  debt  secured  thereby,  where 
the  attorney  who  drew  the  deed  and  advised  con- 
cerning it  was  prosecutingr  the  latter  claim  against 
the  insolvent  corporation  and  decliued  to  act  un- 
less his  claim  was  included  in  the  deed.  Consoli- 
dated Tank  Line  Oo.  v.  Kansas  City  Varnish  Co. 
46  Fed.  Rep.  7. 

The  directors  of  an  insolvent  corporation  cannot, 
to  the  prejudice  of  any  of  its  creditors,  by  mort- 
gage upon  its  assets,  indemnify  one  or  more  of  their 
own  body  against  loss  as  surety  for  the  corpora- 
tion upon  liabilities  already  incurred,  where  such 
Indemnity  had  not  been  agreed  upon  as  an  induce- 
ment to  the  incurring  of  such  liabilities.  The  ina- 
bility to  indemnify  a  director  in  such  case  extends 
to  the  cosurety  of  a  director,  inasmuch  as  the  in- 
demnity of  one  would  operate  to  the  benefit  of 
both.  Lowry  Bkg.  Co.  v.  Empire  Lumber  Ca  (Ga.) 
May  2, 1883. 

A  mortgage  to  Indenmify  a  director  as  surety  of 
the  corporation,  which  constitutes  as  to  bim  an  in- 
valid  preference,  cannot  be  held  valid  as  to  the 
creditor  for  whose  debt  the  director  is  a  surety. 
Being  void  as  to  both  maker  and  mortgagee,  it 
cannot  be  valid  by  way  of  subrogation  in  favor  of 
tbe  creditor.   Ibid, 

But  security  given  to  directors  of  a  corporation 
after  it  became  insolvent  maybe  upheld,  if  given 
for  advances  by  the  directors  made  under  an  agree- 
ment for  such  securities.  Stout  v.  Yaeger  Mil  1  Co. 
18Fed.Rep.8Q& 

The  denial  of  the  right  of  directors  to  obtain  a 
preference,  after  knowledge  of  the  insolvency  of 
the  corporation,  is  generally  baaed  on  the  doctrine 
that  the  assets  of  the  corporation  as  soon  as  it  be- 
comes insolvent,  constitute  a  trust  fund,  and  that 
tbe  directors  are  trustees  of  such  fund.  Boseboom 
V.  Whittaker,  18S  111.  81;  Beach  v.  MUler,  180  111.  162; 
Corey  v.  Wadsworth  (Ala.)  June  14,  1802;  West  v. 
West  Bradley  &C.Mfg.  Co.9N.  Y.  S.  B.  265,  and 
other  cases  above  cited* 
22L.R.A. 


Preferences  hy  leocH  proeeedftiga. 

A  creditor  is  not  precluded  from  obtaining  aa 
attachment  against  a  corporation  which  is  still 
doing  business  by  the  fact  that  he  knows  it  to  be- 
insolvent.  White  P.  ft  P.  Mfg.  Co.  v.  Pettes  Im- 
porting Co.  80  Fed.  Bep.  804;.Breene  v.  Merchanta 
&M.  Bank.  11  Colo.  97. 

Judgments  in  attachment  suits  do  not  constitute- 
an  unlawful  preference  against  an  insolvent  oor- 
poration,  although  It  was  insolvent  when  tbe  at- 
tachment was  levied.  Boseboom  v.  Whittaker^ 
182I1L81. 

An  attachment  on  the  property  of  an  Insolvent 
corporation  is  not  Invalid  because  of  its  insolvency, 
and  the  void  appointment  of  a  receiver.  Jones  v. 
Bank  of  Leadville,  10  Colo.  484.  But  see,  as  to  di- 
rectors, infra. 

Merely  suffering  a  default  in  an  action  to  which 
there  Is  no  valid  defense  does  not  constitute  an  un- 
lawful preference  by  an  insolvent  corporation^ 
Yamum  v.  Hart,  119  N.  Y.  101;  Kingaley  v.  First 
Nat.  Bank  of  Bath,  SI  Hun,  8C9. 

It  Is  said  in  Stratton  v.  AUen,  16  N.  J.  Bq.  288,  that 
it  cannot  be  deniedjthat  a  corporation,  as  well  as  an 
individual,  may,  independently  of  the  statute,  con- 
fess Judgment  in  order  to  prefer  creditors;  but  it 
was  held  in  that  case  that  such  a  preference  oould 
not  be  supported  under  the  New  Jersey  statute. 
But  see  infra^  as  to  judgments  confessed  to  direct* 
ors. 

Judgments  entered  in  accordance  with  offers  of 
Judgment  by  the  defendant,  although  In  actions 
regularly  commenced  by  process,  constitute  on* 
lawful  preferences,  if  the  defendant  is  a  corpora- 
tion known  to  be  insolvent  at  the  time  of  the  offera. 
under  the  New  York  statute,  which  declares  an  as- 
signment or  transfer  by  a  corporation  in  contem- 
plation of  Insolvency  void.  Eingsley  v.  first  Na- 
tional Bank  of  Bath,  supra. 

A  Judgment  against  an  insolvent  corporation  ob- 
tained by  its  secretary  on  an  offer  of  Judgment 
in  an  action  begun  by  him  is  held  to  constitute  an 
unlawful  preference,  under  N.  Y.  Be  v.  StatM  Pt.  U 
cbap.  18,  title  4,  fl  4.  National  Broadway  Bank  v. 
Wessell  Metal  Co.  69  Hun,  470. 

A  Judgment  obtained  against  a  corporation  ixt 
favor  of  the  wife  of  tbe  president  of  the  company, 
who  enabled  her  to  obtain  it  by  having  a  su]nmoui> 
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Tectly,  for  any  other  purpose  whate7er,  than 
to  accomplish  the  objects  of  its  creation." 
Rev.  Stat.  art.  689.  The  objects  of  its  crea- 
tion are  none  other  than  such  as  are  named 
in  the  charter.  A  natural  person  may  make 
any  disposition  of  his  property  not  forbidden 
by  law,  and  may  make  any  contract  lawful 
within  itself ;  but,  under  the  plain  terms  of 
the  statute  referred  to,  a  private  corporation 
has  no  such  power.  The  statute  enumerates 
the  powers  of  private  corporations  existing 
under  it,  and  they  will  be  here  noticed.  It 
declares  that  they  shall  have  power  **  to  hold, 
purchase,  sell,  mortgage, or  otherwise  convey 
such  real  and  personal  estate  as  the  purposes 
of  the  corporation  shall  require,  ana  also  to 
take,  hold,  and  convey  such  other  property 
real,  personal,  or  mixed  as  shall  be  requisite 
for  such  corporation  to  acquire  in  onier  to 
btain  or  secure  the  payment  of  any  indebt- 
edness or  liability  due  or  belonging  to  the 
corporation."    Rev.  Stat.  art.  575. 

No  such  restrictions  upon  the  power  of 
natural  persons  to  acouire,  hold,  or  dispose 
of  property  exist ;  and  the  manifest  purpose 
of  this  statute  was  not  so  much  to  confer 
power  on  such  corporations  to  hold,  purchase, 
sell,  or  mortgage  property  necessary  for  the 


proper  transaction  of  the  business  named  in 
the  charter  as  to  restrict  the  power  of  cor- 
porations to  hold,  buy,  sell,  or  mortgage, 
subject  to  one  exception, — to  such  property 
as  mav  be  reasonably  necessary  to  the  legiti- 
mate  business  of  the  particular  corporation ; 
for  without  such  an  express  grant  of  power 
the  incorporation  of  a  company,  with  author- 
ity to  carry  on  a  specified  business,  would 
carry  with  it  power  to  hold,  purchase,  sell, 
mortgage,  or  otherwise  convey  property  nec- 
essary to  that  business.  Power  to  hold,  pur- 
chase, and  sell  property  would  be  absolutely 
necessary  to  the  business  of  any  trading  cor- 
poration,  and  power,  through  mortgage  r 
like  conveyance,  to  acquire  means  with 
which  to  purchase  property  necessary  to  carry 
on  the  business,  would  also  exist.  It  will 
be  observed  that  the  powers  mentioned  in  the^ 
Stat  .ite  are  authorized  to  be  exercised  in  re- 
lation to  such  property  "as  the  purposes  of 
the  corporation  shall  require,"  and  they  ar» 
all  powers  ordinarily  necessary  to  be  exer- 
cised while  a  business  is  in  active  operation, 
with  a  view  to  obtain  the  results  contem- 
plated when  a  corporation  is  created ;  and  th& 
exercise  of  some  of  them,  as  the  powers  to 
hold  and  to  purchase  such  property  as  the 


■erred  upon  himself.  In  order  to  obtain  a  pref er- 
enoe  over  other  daliiis  while  the  oorporatlon  was 
iDBolTent,  18  invalid,  if  he  knew  of  its  insolvent 
condition.  West  v.  West  Bradley  ft  a  Mfg.  Co.  9 
N.  Y.  8.  R.  866. 

A  judgment  ohtalned  against  an  insolvent  corpo- 
ration by  a  stockholder  and  director,  who  has  been 
made  a  trustee  for  the  collection  of  debts  owing  by 
the  corporation,  which  lain  effect  a  preference  for 
Indebtedness  to  one  who  is  the  president  and  trustee 
of  the  company,  amounts  to  an  unlawful  prefer- 
ence, under  the  New  York  statute  prohibiting  an 
asBlgnment  or  transfer  in  contemplation  of  insolv- 
ency,  or  while  insolvent.  King  v.  Union  Iron  Go. 
83N.Y.8.B.64B. 

A  director  cannot  take  adyantage  of  his  superior 
means  of  information  to  secure  his  debt  against 
tbe  corporation,  either  by  confession  of  judgment 
or  otherwise.  Hill  v.  Pioneer  Lumber  Co.  tLL.'BL 
A.  MO,  118  N.  a  178. 

A  judgment  confessed  by  a  corporation  when  its 
Insolvency  was  known  by  a  judgment  note  in  favor 
of  a  majority  of  its  board  of  directors  who  had  paid 
indebtedness  of  the  corporation  as  guarantors,  con- 
stitutes an  unlawful  preference  as  to  other  credit- 
ors.   Roseboom  y.  Whlttaker,  182  IlL  8L 

And  dtrectors  are  denied  the  right  to  get  a  pref- 
erence by  a  jadgment  note  for  themselves,  or  as 
airents  for  others,  in  Atwater  v.  American  Bxch. 
Nat  Bank,  40  III.  App.  SOL 

A  Judgment  confessed  to  a  director  on  the  eve 
of  the  insolvency  of  a  corporation  was  denied  a 
preference  in  Stratton  y.  Allen,  16  N.  J.  Eg.  220. 

So  judgments  taken  by  directors  on  obligations 
given  to  themselves  when  the  corporation  was  in- 
solvent, with  a  view  to  a  preference,  were  held  to 
be  not  entitled  to  any  preference,  in  Uopkm*s 
App.  90  Pa.  60. 

Although  an  officer  of  an  insolvent  corporation 
may  bring  an  action  against  it  as  creditor,  a  levy 
on  his  judgment  with  a  view  to  selling  property  of 
the  corporation  to  pay  his  debt  is  indirectly  a 
transfer  of  the  property  of  the  company  for  his 
benefit  and  is  Illegal  under  the  New  York  statute, 
which  prohibits  the  transfer  of  any  of  the  property 
of  an  insolvent  corporation  to  any  oiBcer,  or  stock- 
holder, directly  or  indirectly.  Kingsley  v.  First 
Nat.  Bank  of  Bath,  SI  Hun,  a». 
22  L.  R.  A. 


Under  N.  Y.  Rev.  Stat.,  pt.  t  chap.  18,  title  4,  i  4, 
prohibiting  any  transfer  of  its  property  or  chosea 
in  action  to  any  officer  or  stockholder  directly  or 
indirectly,  a  director  of  an  Insolvent  oorporatioa 
cannot,  by  attachment  even,  although  acting  in 
distinct  hostility  to  the  other  directors  and  offioera 
of  tbe  company,  acquire  a  preferential  lien.  Throop 
V.  Hatch  Lithographic  Co.  126  N.  Y.  680. 

But  m  Iowa,  following  the  general  doctrine  al- 
lowing any  preference,  a  director  may  pursue  hi* 
remedy  against  the  corporation  by  attachment, 
although  he  knows  the  company  is  insolvent,  espe- 
cially where  he  has  recently  become  a  member  of 
the  corporation  and  is  not  responsible  for  its  con» 
dltlon.  Rollins  v.  Shaver  Wagon  &  a  Ck>.  80  Iowa» 
880L 

TUs  doctrine  is  also  recogniaed  in  New  York  ex- 
cept as  aifected  by  statute.  Thus  the  director  of  a 
foreign  corporation  is  allowed  the  remedy  of  at- 
tachment against  the  corporation  when  insolvent 
on  the  ground  that  the  provisions  of  the  New  York 
statutes  as  to  insolvent  corporations  do  not  apply 
to  foreign  corporations.  HIU  v.  Knickerbocker 
Electric  Light  &  P.  Oo.  45  N.  Y.  8.  R.  761. 

On  examination  of  the  decisions  it  is  clear  that 
the  weight  of  authority  is  overwhelmingly  ip  favor 
of  the  legality  of  preferences  to  ordinary  creditors 
except  as  restricted  by  statute,  and  overwhelm- 
ingly against  the  validity  of  such  preferences  when 
made  in  favor  of  directors.  Therefore 'the  two 
cases  reported  here  with  which  this  note  is  con- 
nected represent  the  two  extremes  of  the  doc- 
trine and  are  both  in  conflict  with  the  weight 
of  authority.  The  Texas  case,  LTONB-THOMxa 
Habdwabb  Go.  v.  Pbbbt  Stovb  Mfo.  Co.,  denies 
the  validity  of  any  preference,  while  the  federal 
case,  Bbown  v.  Gbabd  Rapids  FuBzrrnTBB  Co., 
holds  (and  correctly  so  far  as  the  law  of  Michigan 
is  concerned)  that  preferences  even  to  directors 
are  valid. 

JRemecties. 

The  assignee  of  an  insolvent  corporation  cannot 
have  relief  m  equity  to  set  aside  a  payment  by  the 
corporation  to  its  treasurer  on  the  ground  of  trust, 
but  may  have  equitable  relief  on  the  ground  of  his 
fraud.    Taylor  v.  Taylor,  74  Me.  682. 

In  8tate  v.  Brockman,  80  Mo.  App.  181,  it  is  held 
that  the  payment  by  an  insolvent  corporation  of  a 
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business  of  the  corporation  may  require, 
would  be  necessary  or  permissible,  looking 
to  the  rights  of  stockholders  and  creditors, 
only  when  the  business  was  being  carried  on. 
If  a  corporation  be  created  with  power  to  man- 
ufacture cotton  or  woolen  goods,  its  power 
to  buy  and  hold  raw  material  while  the  bus- 
iness was  carried  on  would  be  clear.  But 
suppose  such  a  corporation  to  become  insolv- 
ent, and  on  that  account  to  cease  business, 
with  intent  never  to  resume  it.  Would  it  be 
contended  that  it  had  power  to  buy  and  hold 
wool  or  cotton  for  purposes  of  speculation? 
The  statute  answers  the  question.  Some  of 
the  powers  mentioned,  however,  may  be  as 
advantageously  used  in  winding  up  the  af- 
fairs of  a  corporation  as  in  carrying  it  on, 


and  these  are  the  powers  to  sell,  mortgaire. 
and  otherwise  convey ;  but  it  must  be  kept 
in  mind  that  the  exercise  of  these  powers.  If 
we  look  alone  to  the  statute  under  considera- 
tion as  their  source,  is  authorized  only  in  ref 
erenoe  to  such  property  ''as  the  purposes  of 
the  corporation  require"  to  be  sold,  mort- 
gaged, or  otherwise  conveyed.  If  these  pow- 
ers stood  alone,  it  ought  to  be  held  that  they 
might  be  exercised  whenever  necessary  or 
advantageous  to  sell,  mortgage,  or  otherwise 
convey,  as  in  winding  up  the  affairs  of  a 
private  corporation  ;  but  standing  in  connec- 
tion, as  they  do,  with  powers  relating  to  the 
same  property,  which  can  be  exercisol  upon 
such  property  only  when  it  is  necessary  to 
carry  on  the  corporate  business  then   con- 


debt  by  a  transfer  of  property  ooDstitutinff  a  pref- 
erenoe,  although  oooBtltutiDir  a  breach  of  trust, 
oould  not  be  assailed  by  another  creditor  in  defense 
of  an  action  brouirht  by  the  purchaser  based  on  a 
levy  by  the  defendant.  See  also  Foster  v.  Mul- 
laophy  Plaoinir  Mill  Co.  8(8  Mo.  79. 

Althouffh  equity  may  Interfere  to  prevent  un- 
just preferences  by  an  insolvent  corporation,  an 
execution  creditor  attempting  to  enforce  his  claim 
to  the  disadvantage  and  exclusion  of  other  cred- 
itors Is  not  entitled  to  enforce  his  execution  against 
personal  property  sold  to  another  creditor  in  pay- 
ment of  a  just  debt  of  the  corporation,  on  the 
ground  that  such  sale  constituted  a  preference, 
unless  he  can  show  that  more  property  was  trans- 
ferred than  was  necessary  to  pay  the  debt  at  a  fair 
valuation.    Lang  v.  Dougherty.  74  Tex.  2S6. 

So  property  puBChased  by  a  director  to  obtain  a 
preference  over  other  creditors,  although  subject 
to  a  trust  in  equity,  cannot  be  reached  by  such 
creditors  by  execution.    Beach  v.  Miller,  180  ni.  182. 

The  illegality  of  a  preference  obtained  against  an 
Insolvent  corporation  upon  an  oiler  of  judgment 
will  not  render  the  plaintiff  in  that  action,  who  en- 
forced his  execution  against  the  property  of  the 
corporation,  liable  in  an  action  at  law  to  another 
creditor  who  is  thereby  prevented  ftt>m  obtaining 
satisfaction  of  his  judgment.  Braem  v.  Merchants 
Nat.  Bank,  127  N.Y.  808. 

The  court  says  the  proceeds  of  the  sale  on  execu- 
tion may  properly  have  been  made  the  subject  of 
contest,  and  also  suggests,  but  does  not  decide  the 
question,  whether  an  action  for  money  had  and 
received  would  He  against  the  creditor  who  bad 
obtained  the  unlawful  preference  In  favor  of  the 
creditor  who  had  been  thereby  prevented  from  ob- 
taining satisfaction  of  his  Judgment. 

The  case  of  Marr  v.  Bank  of  West  Tennessee,  i 
Coldw.  478,  which  is  cited  in  numerous  instances 
among  others  in  the  main  case,  as  an  authority  on 
this  subject,  related  merely  to  the  right  of  judg- 
ments against  an  insolvent  bank  to  priority  in  dis- 
tribution of  the  assets  of  the  bank. 

That  class  of  cases  is  not  considered  in  this  note. 
The  question  here  considered  is  that  of  the  power 
of  a  corporation  to  create  preferences  among  its 
creditors  as  distinguished  from  any  question  of 
priorities  created  by  law,  without  any  intent  on  the 
part  of  the  corporation,  after  it  had  become  insolv- 
ent, to  prefer  one  creditor  over  another. 

EnglMi  dedBUms. 

In  England  the  right  of  a  corporation  to  prefer 
creditors  is  fully  established  except  as  restricted 
by  statute. 

In  Be  Wincham  Ship  Building,  B.  ft  8.  Co.,  L.  R. 
9  Ch.  Div.  322,  it  is  declared  that  directors  are  not 
trustees  for  creditors,  and  that  there  is  therefore 
nothing  to  prevent  them  from  paying  a  debt  of  the 
22Ii.R.  A. 


company  on  which  they  are  Individually  liable  in 
preference  to  other  debts,  even  where  a  judgment 
had  already  been  obtained  against  them  for  the 
debt.  In  this  case  directors  passed  a  resolution 
recommending  the  payment  of  amounts  due  on 
the  shares,  and  in  accordance  therewith  thenoselves 
paid  the  sums  due  on  their  shares  to  a  penoo  act- 
ing without  authority  for  the  secretary,  who  gave 
them  a  receipt  for  the  money  and  applied  it  in 
payment  of  the  debt  of  the  company  on  which 
they  were  liable.  It  was  held  that  this  payment 
was  good  and  relieved  the  directors  from  further 
liability  on  their  shares;  and  that  it  did  not  consti- 
tute a  fraudulent  preference  within  the  meaning 
of  section  164  of  the  Ck>mpeny*s  Act  of  1882.  but 
that  it  was  made  in  the  ordinary  course  of  buaa- 


Tbls  section  164  provided  in  substance  that  any 
conveyance,  mortgage,  payment,  or  other  act  re- 
lating to  property,  which  in  the  case  of  an  individ- 
ual trader  would  be  deemed  a  fraudulent  prefer- 
ence in  the  event  of  his  bankruptcy,  would  be  so 
regarded  in  the  case  of  a  corporation  in  the  event 
of  its  being  wound  up. 

But  in  Ckullgbt  Improvement  Ck>.  v.  Terrell,  I*. 
R.  10  Eq.  168,  it  is  held  that  directors  of  an  insolvent 
company  cannot  obtain  a  preference  by  an  assign- 
ment of  all  its  property  in  their  favor,  although 
they  are  pressing  the  company  on  their  claims,  but 
that  such  an  assignment  is  an  unlawful  preference 
within  section  164  of  the  Oompany*s  AcL  It  is  said 
in  that  case  that  they  are  ^trustees  for  creditors 
to  this  extent,  that  they  are  bound  to  apply  all  the 
assets  for  the  benefit  of  the  creditors  as  far  as  they 
wiUextend.»' 

That  section  164  applies  only  in  case  of  a  winding 
up  is  decided  in  Wilmott  v.  London  Celluloid  Col, 
L.  R.  84  Gh.  Div.  147, 66  L.  J.  Ch.  89,  66  L.  T.  N.  S. 
696, 36  Week.  Rep.  146,  holding  that  until  a  winding 
up  petition,  while  the  business  is  going  on,  it  has 
no  application.  Therefore  the  application  by  di- 
rectors of  insurance  money  received  for  the  de- 
struction of  property  of  the  company  to  the  direct- 
ors* own  debts  was  not  a  fraudulent  preference 
within  that  section. 

But  the  application,  after  a  petition  for  winding 
up,  of  a  debt  due  by  the  corporation  in  payment  for 
shares  held  by  one  who  had  purchased  the  debt 
constitutes  a  fraudulent  preference,  iie  Land  De- 
velopment Asso.  L.  R.  89  Ch.  Div.  250, 67  L.  J.  Cb. 
977,  69  L.  T.  N.  8.  449, 36  Week.  Rep.  818. 1  Meg.  68. 

So  in  England  a  corporation  may  give  security  on 
Its  entire  property  to  quiet  a  creditor's  demands, 
where  no  winding  up  of  the  company  is  contem- 
plated.   Re  Patent  File  Co.  L.  R.  6  Ch.  App.  88. 

Although  a  preference  Is  involved  In  the  applica- 
tion to  a  stockholder's  liability  of  a  claim  against 
the  corporation,  such  set-oit  is  a  question  whl<A  la 
not  here  considered.  B*  A.  E. 
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tinuing,  it  may  be  doubted  if  the  statute  un- 
der consideration  has  any  application  to  the 
winding  up  of  the  affairs  of  an  insolvent  cor- 
poration that  has  ceased  to  do  business.  If 
by  the  word  **i)urpo8es"  be  meant  the  busi- 
ness or  occupation,  in  all  its  phases,  which 
the  corporation,  by  its  charter,  is  empowered 
to  Dursue,  as  is  meant  by  the  word  "  purpose" 
in  that  part  of  the  statute  requiring  ''the 
purpose  for  which  it  is  formed"  to  be  stated 
m  the  charter,  then  it  is  evident  that  the 
statute  has  application  only  to  powers  to  be 
used  while  the  business  for  which  the  corpo- 
ration was  given  existence  is  carried  on.  The 
power  of  a  trading  corporation  to  sell  or  to 
mortgage  property  to  raise  means  to  pay  its 
-debts  during  its  active  life,  or  after  it  has 
become  insolvent  and  ceased  business,  is  not 
controverted,  but  that  is  not  the  immediate 
question  under  consideration ;  for  the  present 
inquiry  is,  Does  the  statute  now  under  con- 
sideration, as  claimed,  expressly  or  by  nec- 
•essary  implication,  confer  on  a  corporation 
circumstanced  as  was  the  hardware  company 
power  to  make  the  conveyance  in  question? 
If  such  a  power  existed,  we  are  of  opinion 
that  it  must  be  found  elsewhere. 

The  statute  further  provides  that  private 
•corporations  have  power  "to  enter  into  any 
obligation  or  contract  essential  to  the  trans- 
iMstion  of  its  authorized  business. "  Rev.  Stat. 
^art.  575.  This  statute  must  be  considered  in 
<M)nnection  with  the  one  just  passed  from, 
and  with  any  other  relating  to  the  powers  of 
private  corporations,  in  order  to  understand 
■and  arrive  at  the  legislative  intent.  It  will 
be  observed  that  this  statute  empowers  such 
•corporations  to  enter  into  any  contract  or  ob- 
ligation whatever,  with  only  one  restriction, 
which  is  that  the  contract  or  obligation  must 
be  essential  to  the  transaction  of  the  corpora- 
tion's authorized  business.  What  was  the 
iiuthorized  business  of  the  private  corporation 
making  the  conveyance  in  question?  That 
business  was  authorized  which  its  charter 
stated  it  was  formed  to  pursue.  What  was 
that  business?  **  Business"  is  defined  to  be 
"that  which  busies,  or  that  which  occu- 
pies the  time,  attention,  or  labor  of  one,  as 
his  principal  concern,  whether  for  a  longer 
or  shorter  time ;  employment ;  occupation. " 
Webster.  **  'Business'  is  a  word  of  large 
signification,  and  denotes  the  employment  or 
occupation  in  which  a  person  is  engaged  to 
procure  a  living."  Goddard  v.  Chaffee,  2 
Allen.  395,  79  Am.  Dec.  796.  "It  is  the 
synonym  of  'employment,'  signifying  that 
which  occupies  the  time,  attention,  and  labor 
of  men  for  the  purpose  of  a  livelihood  or 
profit."    Martin  v.  State,  59  Ala.  86. 

The  corporation  making  the  conveyance  in 
question  was  a  private  trading  corporation, 
the  business  of  which  consisted  in  buying 
and  selling  for  profit  in  the  ordinary  course 
of  mercantile  business.  That  was  its  busi- 
ness, within  the  meaning  of  the  statute ;  and 
when  that  ceased,  without  intent  to  resume, 
the  business  no  longer  existed,  and  no  con- 
tract thereafter  made  could  be  essential  to 
the  transaction  of— the  doing  of— that  busi- 
ness. The  mere  act  of  paying  or  securing  an 
indebtedness  can  never  become  a  business. 
This  statute  is  broader  than  that  before  no- 
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ticed,  and  evidently  was  intended  to  apply 
only  to  such  contracts  and  obligations  as  it 
might  become  necessary  to  assume  or  make 
in  carrying  on  the  business  for  which  incor- 
poration was  given.  One  applies,  in  terms, 
to  power  over  property  necessary  to  be  held 
or  purchased  to  carry  on  the  corporate  busi- 
ness, and  to  property  necessary  to  sell,  mort- 
gage, or  otherwise  convey  for  a  like  purpose, 
wnile  the  other  applies  to  every  kind  of  ob- 
ligation or  contract  necessary  to  be  made  or 
assumed  because  essential  to  the  transaction 
of  its  authorized  business. 

The  statute  further  provides  that  "corpora- 
tions shall  have  power  to  borrow  money  on 
the  credit  of  the  corporation,  tiot  exceeding 
its  authorized  capital  stock,  and  may  execute 
bonds  or  promissory  notes  therefor,  and  may 
pledge  the  property  and  income  of  the  cor- 
poration." Rev.  Stot.  art.  577.  Was  it,  by 
this  statute,  intended  to  confer  power  on  a 
corporation  to  borrow  money,  and  incum- 
ber its  property  to  secure  its  payment,  when 
the  corporation,  because  of  insolvency,  had 
ceased  to  do  business,  with  intent  not  to  re- 
sume? The  limitation  on  the  sum  to  be  bor- 
rowed, evidently  based  upon  the  presumed 
ability  to  pay  to  that  extent,  and  the  fact 
that  the  pledging  of  the  income  is  authorized, 
would  seem  to  K>rbid  the  belief  that  a  cor- 
poration so  circumstanced  was  contemplated 
by  the  act,  for  such  a  corporation  would  have 
no  income  to  pledge. 

These  are  all  the  provisions  of  the  statute 
affecting  the  powers  of  private  corporations, 
and  it  certainly  is  true  that  they  do  not  con- 
fer upon  them,  in  reference  to  corporate  prop- 
erty, that  unrestricted  power  a  natural  per- 
son has  over  his  own.  No  parts  of  the  acts 
of  the  legislature  affecting  private  corpora- 
tions, carried  into  the  Revised  Statutes  or 
subsequently  enacted,  except  chapter  5,  title 
20,  Rev.  Stat.,  seem  to  have  application  to 
the  winding  up  of  the  business  of  an  insolv- 
ent corporation  after  it  has  ceased  to  do  busi- 
ness, with  intent  not  to  resume,  nor  do  they 
undertake  to  declare  the  rights  of  creditors 
under  such  circumstances,  but  do  seem  to 
apply  only  to  the  creation,  organization, 
powers,  general  management,  and  like  mat- 
ters looking  to  the  right  to  carry  on,  and  the 
active  transaction  of,  the  business  for  which 
incorporation  is  given  in  the  particular  in- 
stance ;  and  for  this  reason  such  parts  of  the 
statute  cannot  be  looked  to  in  order  to  deter- 
mine the  rights  of  creditors,  or  the  powers 
that  may  be  exercised  by  the  corporation  un- 
der such  circumstances.  Such  rights  and 
powers  must  be  determined  by  the  general 
principles  of  law  applicable  to  the  condi- 
tions, if  they  be  not  controlled  by  statute. 

Among  other  things,  chapter  5,  title  20, 
Rev.  Stat.,  provides  that  "upon  the  dissolu- 
tion of  any  corporation  already  created  by  or 
under  the  laws  of  this  state,  unless  a  receiver 
is  appointed  by  some  court  of  competent  au- 
thority, the  president  and  directors,  or  roan- 
asrers  of  the  affairs  of  the  corporation  at  the 
time  of  its  dissolution,  by  whatever  name 
they  may  be  known  in  law,  shal  1  be  trustees 
of  the  creditors  and  stockholders  of  such  cor- 
poration, with  full  power  to  settle  the  affairs, 
collect  the  outstanding  debts  and  divide  the 
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money  and  other  property  among  the  stock- 
holders after  paying  the  aebts  due  and  owing 
by  such  corporation  at  the  time  of  its  disso- 
lution as  far  as  such  money  and  property  will 
enable  them :  and  for  this  purpose  they  may 
maintain  or  defend  any  judicial  proceeding. 
Rev.  Stat.  art.  606.  These  trustees  are  made 
responsible  to  creditors  and  stockholders  to 
the  extent  of  property  and  effects  that  shall 
have  come  into  their  hands.  Rev.  Stat.  art. 
607.  By  ^dissolution,''  as  here  used,  is 
meant  that  result  which  follows  the  expira- 
tion of  time  limited  by  its  charter,  or  the 
result  of  a  judgment  of  a  court  of  competent 
jurisdiction  declaring  the  dissolution.  Rev. 
Stat.  art.  604;  The  mere  insolvency  of  a  cor- 
poration, followed  by  cessation  of  business, 
with  no  intent  to  resume,  will  not  operate 
what  is  technically  known  as  ** dissolution;" 
but  it  has  been  held  in  many  cases,  with 
much  reason,  that  such  condition  of  affairs 
will  confer  on  creditors  practically  the  same 
rights  as  they  would  have  under  technical 
dissolution.  Slee  v.  Blaom,  19  Johns.  456, 
10  Am.  Dec.  273;  Briggs  v.  Penniman,  8 
Cow.  387,  18  Am.  Dec.  454 ;  Bank  of  Fough- 
keepsie  v.  Ibbotson,  24  Wend.  478;  Carey  v. 
Cincinnati  dt  G.  R,  Co.  5  Iowa,  357;  Moore 
T.  W/iitcomb,  48  Mo.  543 ;  State  J3av.  Asao.  v. 
Kellogg,  62  Mo.  588. 

Article  606,  Rev.  Stat.,  establishes  the 
proposition  that  a  trusteeship  exists  in  every 
case  of  dissolution  to  which  it  is  applicable, 
and  this  necessarily  fixes  upon  the  property 
a  trust  primarily  for  the  payment  of  debts; 
and  we  see  no  good  reason,  so  far  as  creditors 
are  concerned,  why  the  facts  shown  to  exist 
by  the  certificate  before  us  should  not  be 
given  the  full  effect  technical  dissolution 
would  have.  If,  however,  that  article  is  t<o 
be  limited  in  its  operation,  it  indicates  the 
legislative  policy  in  such  cases.  This  is  il- 
lustrated by  other  legislation.  Whenever  a 
sale  is  made  of  the  roadbed,  track,  franchise, 
and  chartered  powers  and  privileges  of  a 
railroad  corporation,  unless  a  receiver  be  ap- 
pointed, the  directors  or  managers  are  made 
trustees  for  the  creditors  and  stockholders  of 
the  sold -out  company,  with  full  power  to 
administer  the  unsold  estate  first  for  the  ben- 
efit of  creditors,  and  to  them  are  responsible 
to  the  extent  of  property  received.  Rev. 
Stat.  art.  4264.  When  there  is  a  trustee 
clothed  with  such  power  over  property,  a 
trust,  strictly,  exists,  which  the  cestui  que 
trust  may  enforce.  This  is  an  instance  of  a 
trust  on  corporate  property  in  behalf  of  cred- 
itors, where  there  has  been  no  dissolution  of 
the  corporation ;  and  this  is  simply  because 
the  property  is  no  longer  used,  or  intended 
to  be  used,  for  the  corporate  purpose  for 
which  it  was  originally  acquired. 

While  the  general  rule  is  that  the  insolv- 
ency of  a  corporation  will  not  authorize  the 
appointment  of  a  receiver  at  the  suit  of  a 
creditor,  so  long  as  it  is  honestly  carrying 
out  the  business  for  which  it  was  incorpo- 
rated, still  such  appointment  may  be  made 
if  the  creditor's  right  is  imperiled  by  a 
threatened  misappropriation  of  assets;  and 
this  is  upon  the  ground  that  the  corporate 
property  is  a  trust  fund  to  which  the  cred- 
itor has  the  right  to  look  for  payment  of  the 
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debt  due  him.  By  a  recent  statute  the  ap- 
pointment of  a  receiver  is  authorized  when 
a  corporation  is  insolvent,  or  in  imminent 
danger  of  insolvency,  as  when  it  has  been  dis- 
solved. Sayles*  Civ.  Stat.  art.  1461.  With- 
out  considering  whether  there  may  be  im- 
plied limitations  to  this  statutory  rale,  it 
illustrates  the  fact  that  in  this  state  mere  in- 
solvency of  a  corporation  has  been  made  » 
§  round  for  the  appointment  of  a  leceiyer, 
oubtless  for  the  purpose  of  enforcing  claims 
against  the  corporate  property  in  Mhalf  of 
creditors  which  could  not  be  thus  enforced 
without  recognition  of  the  fact  that  the  prop- 
erty is,  .at  least  in  a  limited  sense,  a  trust 
fund>to  which  creditors  have  the  right  to  re- 
sort. A  limited  partnership,  under  the  stat- 
utes of  this  state,  in  a  respect  material  to 
the  questions  before  us  in  this  case,  is  very 
similar  to  a  corporation.  The  special  partner 
is  liable  for  debts  of  the  partnership  only  u> 
the  extent  of  the  fund  contributed  by  him  to 
the  partnership,  as  is  the  stockholder  in  a 
corporation  liable  only  to  the  extent  of  his 
stock  subscription;  but  the  legislature  of 
this  state,  recognizing  that  all  creditors  of 
such  a  partnersnip  have  equal  claim  upon 
the  assets  of  such  a  firm  when  insolvent  or  in 
contemplation  of  insolvency,  has  declared 
that  ^^  every  sale,  assignment,  or  transfer  of 
any  property  or  effects  of  the  partnership 
when  insolvent  or  in  contemplation  of  in- 
solvency, or  after  or  in  contemplation  of  in- 
solvency of  any  partner,  with  the  intent  of 
giving  a  preference  to  any  creditor  of  such 
partnership  or  insolvent  partner  over  other 
creditors  of  such  partnership;  and  every 
judgment  conferred,  lien  created  or  securely 
given  by  any  such  partnership  under  the  like 
circumstances  and  wi^h  like  intent, — shall  be 
void  as  against  the  creditors  of  such  partner- 
ship." Sayles'  Civ.  Stat.  art.  8460.  This 
statute  simply  gives  legislative  sanction  to 
the  proposition  often  asserted  and  sometimes 
denied,  in  cases  of  insolvent  corporations, 
that  when  there  is  no  personal  liability  for 
a  debt,  and  the  creditor  must. look  to  a  fund 
such  as  the  capital  of  a  corporation,  that  such 
fund  is  a  trust  fund,  if  the  corporation  is  in- 
solvent and  has  ceased  business,  to  which  the 
creditor  may  resort  on  terms  of  eauality  with 
other  creditors  who  acquired  no  lien  prior  to 
the  time  the  trust  character  attached.  This 
statute  makes  a  broad  application  of  that 
rule,  even  when  there  is  a  personal  liability 
on  the  part  of  the  general  partners,  on  the 
ground  that  as  to  the  special  partner  there  is 
no  personal  liabil  ity.  The  succeeding  article 
denies  the  right  even  of  ihe  general  or  special 
partner,  unoer  such  circumstances,  to  make 
any  sale,  assignment,  or  other  transfer  of,  or 
to  create  any  lien  on,  property  of  the  general 
or  special  partner,  with  intent  to  give  a  cred- 
itor of  himself  or  of  the  partnersliip  a  pref- 
erence over  the  other  partnership  creditors. 
Sayles'  Civ.  Stat.  art.  3401. 

finder  the  statutes  in  force  in  this  state, 
if  an  insolvent  corporation,  in  contemplation 
of  an  assignment  under  the  statute,  witli  in- 
tent to  give  preference  to  one  creditor,  should 
convey  to  him  property  of  the  corporation, 
this  would  be  invalid  as  to  other  creditors, 
and  the  property  would  pass  to  the  assignee 

Digitized  by  V^OOQ  IC 


Ltohs-Thomab  Habowarb  Co.  y.  Pebbt  Stovb  Mfg.  Ck>. 


8X8 


-under  a  subsequent  assignment  for  the  benefit 
«f  all  creditors,  unless  the  person  so  taking 
took  under  circumstances  that  would  consti- 
tute him  a  bona  fide  purchaser,  which  could 
not  well  be  if  the  corporation  was  insolvent, 
and  was  known  to  have  ceased  business  on 
that  account ;  for  such  knowledge,  of  itself, 
would  seem  sufficient  to  put  the  purchaser  on 
inquiry.  Sayles'  Civ.  Stat.  art.  66i.  This 
statute  further  illustrates  the  fact  that  the 

f>ropert J  of  an  insolvent  corporation  Is  deemed 
n  this  state  a  trust  fund,  and  emphasizes  the 
Tight  of  all  of  its  creditors  to  equality  in 
distribution  of  its  assets,  as  against  all  other 
-creditors  who  had  not  acquired  superior  right 
prior  to  known  insolvency. 

In  the  application  of  principles  illustrated 
by  this  statute,  ought  the  fact  that  the  in- 
solvent corporation  subsequently  made  no 
general  assignment,  and  made,  in  effect,  only 
mortgages  conveying  all  of  its  property,  as, 
from  the  papers  certified  by  the  court  of  civil 
appeals,  appears  to  have  been  the  case,  to 
affect  the  rights  of  the  parties?  The  mort- 
gages, if  sustained,  would  give  preferences 
as  fully  as  would  absolute  conveyances,  and 
all  of  the  corporate  property,  if  not  more 
than  sufQcieut  to  pay  the  preferred  claims, 
would  pass  from  the  corporation  as  fullv  as 
would  it  by  subsequent  assignment.  These 
statutes  have  been  referred  to,  not  because 
an^  of  them,  in  terms,  declare  the  law  ap- 
plicable to  the  questions  propounded,  but 
because  they  indicate  the  trend  of  legislation 
on  some  essential  matters  involvea  in  the 

Suestions,  and  tend  to  support  the  proposi- 
OD,  through  analogies,  that  the  assets  of  an 
insolvent  corporation,  which  has  ceased  to 
carry  on  business,  and  does  not  intend  to  re- 
-sume,  is  a  f 'nd  from  which  all  creditors  not 
secured  by  valid  Hens  existing  before  the 
<;ondition  was  fixed  have  the  right  to  be  paid 
on  terms  of  perfect  equality.  U  such  a  fund 
be  a  trust  fund,  then  the  assets  of  a  corpora- 
tion so  circumstanced  are  trust  funds,  and 
those  whose  right  and  duty  it  is  to  admin- 
ister such  a  fund  are  trustees. 

We  have  seen  that  such  corporations  as  the 
hardware  company,  in  England  and  in  this 
-state,  have  not  the  same  powers  in  reference 
to  property  owned  by  them  for  corporate  pur- 
3)oses  as  have  natural  persons,  and  that  in 
this  state  there  is  no  statute,  expressly  or  bv 
necessarv  implication,  conferring  on  such 
corporations  power  to  make  preferential  mort- 

Sa^es  or  like  conveyances,  when  in  the  con- 
ition  assumed  in  the  questions  propounded ; 
and  the  question  arises  whother,  under  the 
general  principles  of  law  or  equity  appli- 
cable to  such  a  condition,  such  a  power  ex- 
ists. No  Engl  ish  decision  has  been  furnished 
in  which  the  questions  involved  arose  or  were 
discussed ;  and  it  is  probably  true  that  the 
laws  of  that  country  in  regard  to  insolvent 
•corporations  and  persons  have  been  such,  for 
three  ceniuries  past,  that  no  claim  would  be 
made  in  the  courts  of  that  country  that  such 
-conveyances  as  the  questions  submitted  refer 
to  were  valid  against  other  creditors.  We 
take  it  for  granted  that  all  English  courts, 
under  the  laws  of  that  country,  would  hold 
all  such  attempted  preferences  unauthorized 
-and  illegal,  when  made  by  an  insolvent  cor- 
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poration  circumstanced  as  was  the  hardware 
company,  and  therefore  seek  no  further  for 
authority  from  that  source.  It  would  be  a 
useless  consumption  of  time  to  review  the 
many  American  decisions  bearing  on  the 
questions  submitted,  for  it  must  be  conceded 
that  they  are  clearly  in  conflict,  and  that  on 
each  side  of  the  question  may  be  found  many 
decisions  made  by  courts  eminent  for  learn- 
ing and  conservatism;  but  reference  will  be 
made  to  a  sufficient  number  on  each  side  of 
the  question  to  show  the  grounds  on  which 
these  conflicting  decisions  rest. 

Cfatlin  y.  Ekigle  Bank,  6  Conn.  288,  Is  a 
leading  case,  and  is  understood  to  rest  on 
substantially  the  same  facts  presented  in  the 
first  question  certified,  except  that  it  does 
not  appear  that  there  was  no  intention  to  re- 
sume the  corporate  business.  While  conced- 
ing that  such  corporations  derive  their  pow- 
ers solely  from  their  charters,  it  was  assumed 
that  an  insolvent  corporation  which  had 
ceased  to  do  business  had  the  same  power  in 
the  management  and  disposition  of  its  prop- 
erty as  had  natural  persons,  and  that  for  this 
reason  the  officers  oi  sucl^  corporation  might 
prefer  creditors.  It  was  further  held  that 
under  such  circumstances  no  trust  relation 
existed  between  the  managing  officers  of  the 
corporation  and  creditors,  and  that  no  trust 
attached  to  the  property  of  the  insolvent  cor- 
poration in  behalf  of  creditors.  In  Dana  v. 
Bank  of  United  States,  6  Watts  &S.  228,  pref- 
erence was  given  to  named  creditors  through 
conveyance  of  property  in  trust  to  be  sold  for 
their  benefit,  when  the  corporation  was  in- 
solvent ;  but  it  does  not  appear  that  this  was 
done  after  the  corporation  had  ceased  to  do 
business,  or  that  this  made  cessation  of  busi- 
ness necessary,  nor  that  this  was  contem- 
plated. The  court  held  that,  under  the  prin- 
ciples of  the  common  law,  such  corporations 
had  certain  powers  enumerated,  and  power  to 
do  all  other  acts  that  a  natural  person  had, 
unless  restrained  by  its  charter  or  some  other 
act.  In  the  course  of  the  opinion  it  was  said  : 
**  Although  there  are  some  restrictions  placed 
on  the  bank  by  the  act  establishing  it,  yet  it 
cannot  be  pretended,  or  at  most  cannot  be 
shown,  that  the  bank,  or  its  president  and 
directors,  are  either  expressly  or  impliedly 
restrained  from  giving,  directly  or  indi- 
rectly, preference  to  some  of  its  creditors  over 
others ;  and,  not  being  restrained  in  this  re- 
spect by  this  or  any  other  act,  it  must  be 
deemed  to  have  the  same  power  to  make  a 
distinction  between  its  creditors,  and  to  give 
preferences  to  some  of  them  over  others,  that 
any  natural  person  has.*'  In  Wilkinson  v. 
Bauerle,  41  W.  J.  Eq.  686,  it  appeared  that 
the  directors  of  a  corporation  transferred  all 
of  its  assets  to  one  of  its  directors  after  it  be- 
came insolventi  The  sale  was  made  to  give 
preference,  and  this,  by  other  creditors,  was 
claimed  to  be  illegal  as  to  them,  but  the 
court  said:  "The  correctness  of  this  view, 
and  the  success  of  the  contention  now  made, 
depend  upon  the  legislation  now  in  force  re- 
specting this  subject ;  for  if  there  be  no  leg- 
islative prohibition  against  the  transfer  of 
corporate  property,  or  its  use  in  preferring 
creditors  after  insolvency,  no  reason  can  be 
given  why  such  transactions  should  be  in- 
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validated  which  would  not  also  invalidate 
the  like  transactions  of  individuals.''  It  was 
held  in  that  case,  however,  as  the  purchaser 
was  a  director  who  took  part  in  the  transac- 
tion, that  it  was  incumbent  on  him  to  show 
that  he  paid  fair  value  for  the  property, 
or  otherwise  he  should  be  held  responsible 
for  the  difference  between  that  and  the  price 

gaid.  In  Fyles  v.  Biwrside  Furniture  Co., 
)  W.  Ya.  133,  it  was  held  that  an  insolvent 
corporation,  having  ceased  to  do  business, 
has  the  same  power  as  an  insolvent  individ- 
ual to  prefer  a  creditor  in  a  general  assign- 
ment of  all  its  property  for  the  payment  ofits 
debts;  but  it  seems  this  decision  was  con- 
trolled by  a  statute,  but  for  which  the  court 
would  have  held  otherwise,  as  is  shown  in 
the  opinion,  as  well  as  by  the  cases  of  Lamb 
V.  LaugUin,  25  W.  Va,  800,  and  Lamb  v. 
Cecil,  28  W.  Va.  663.  In  WarjUU  v.  Ma/r- 
shM  County  Canning  Co.,  72  Iowa,  670,  it  is 
said,  speaking  in  a  case  in  which  the  effect 
of  a  mortgage  to  directors  was  to  defeat  the 
claims  of  other  credi  tors :  **  The  mortgagees, 
it  is  true,  were  officers  and  stockholders  of 
the  corporation ;  but,  notwithstanding  that 
fact,  they  had  the  right  to  procure  the  cor- 
poration to  execute  the  mortage,  although 
other  creditors  of  the  corporation  are  unable 
to  obtain  the  payment  of  their  indebtedness. 
Corporations  can  make  contracts  and  trans- 
fer property,  possessing  the  same  powers  in 
such  respects  as  private  individuals.  Code, 
§  1059.  Such  is  the  rule  in  the  absence  of  a 
statute,  and  therefore  it  has  the  rieht  to  pre- 
fer one  creditor  to  another.  2  Morawetz, 
Priv.  Corp.  §  802.  The  fact  that  the  pref • 
erence  is  exercised  in  favor  of  directors  or 
shareholders  of  the  corporation  is  immaterial, 
although  the  director  or  shareholder  may  have 
voted  for  the  proposition,  and  the  security 
given  was  to  secure  an  indebtedness  to  him- 
self.'' The  facts  of  that  case,  it  is  proper  to 
say,  may  not  have  been  practically  the  same 
as  those  made  the  basis  of  the  questions  pro- 
pounded, but  it  tends  to  show  the  grounds 
of  decision,  holding  that,  at  all  times  prior 
to  technical  dissolution,  corporations  have 
power,  when  insolvent,  to  give  preferences 
even  to  directors.  Many  other  cases  miffht 
be  referred  to,  bearing  on  both  states  of  ract 
presented  in  the  questions  propounded,  but 
those  already  noticed  give  substantially  the 
grounds  on  which  rest  all  the  opinions  hold- 
mg  such  transaction  legal. 

itouM  V.  Merchants  Nat.  Bank,  46  Ohio  St. 
498,  5  L.  R.  A.  878,  involved  the  facts  pre- 
sented in  the  first  question  propounded,  and 
in  that  case  the  doctrine  that  corporations 
have  the  same  power  over  corporate  prooerty 
as  have  natural  persons  was  den  led.  Approv- 
ing the  principles  announced  in  Wood  v. 
Dummer,  3  Mason,  811 ;  Sanger  v.  Upton,  91 
U.  8.  56,  28  L.  ed.  220,  anti  Cur7an  v.  Ar- 
kansas 50  U.  8.  16  How.  812,  14  L.  ed.  709,— 
and  quoting  with  approval  from  the  opin- 
ion, it  was  held  **that  where  a  corporation 
for  profit  .  .  .  becomes  insolvent,  and 
ceases  to  carry  on  its  business,  or  further 
pursue  the  purposes  of  its  creation,  the  cor- 
p^  rate  property  constitutes  a  trust  fund  for 
the  equal  benefit  of  the  corporate  creditors, 
in  1  roportion  to  the  amounts  of  their  respect- 
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ive  claims,  and  that  it  cannot  then,  by  pledge 
or  mortgage  of  the  property  to  some  of  i~t» 
creditors  as  security  for  antecedent  debts, 
without  other  consideration,  create  valid 
preferences  in  their  behalf  over  the  other 
creditors,  or  over  an  assignment  thereafter 
made  for  the  benefit  of  creditors."  The  case- 
of  Jforr  V.  -Bank  of  West  Tennessee,  4  Coldw. 
471,  involved  suratantially  the  same  facta, 
and  therein  the  same  rules  were  announced, 
with  citation  of  many  cases.  The  case  of 
Appleton  V.  TumbuU,  84  Me.  72,  rested  on 
facts  which  made  it  necessary  to  determine 
the  character  of  the  assets  of  an  insolvent 
corporation,  and  the  rights  of  its  creditors, 
ancf  in  the  opinion  it  was  said :  "  It  is  too 
firml;^  established  at  the  present  day  to  be 
questioned  that  the  capital  stock  of  a  corpora- 
tion is  a  trust  fund  for  the  payment  of  itfr 
debts.  It  is  a  substitute  for  the  personal  li- 
ability of  the  individual  members  of  private 
partnerships,  and  those  who  deal  with  the 
corporation  have  a  ri^ht  to  rely  upon  its 
capital  stock  for  their  security,  tlnpaid 
stock  is  as  much  a  part  of  the  assets  of  the 
corporation  as  the  money  that  has  been  paid 
in  upon  it.  .  .  .  During  the  existence  of 
the  life  of  the  corporation,  it  is  a  trust  to  be 
managed  for  the  l^nefit  of  the  stockholdcra ; 
but,  in  the  event  of  its  dissolution  or  insolv- 
ency, it  becomes  a  trust  fund  for  the  benefit 
of  itfl 


ts  creditors.  If  in  such  case  the 
are  not  sufficient  to  pay  all  its  debts  in  full, 
each  creditor  is  equitably  entitled  to  receive 
a  ratable  share  oi:  the  assets  which  remain. 
.  .  .  In  such  cases  the  doctrine  laid  down 
by  the  courts  for  thirty  years  is  that  they 
must  pay  up  their  shares  in  full,  and  slt» 
entitled  only  to  a  ratable  distribution  of  all 
the  company's  assets,  and  are  to  receive  divi- 
dends  upon  their  claims  against  the  corpora- 
tion in  common  with  other  creditors.  Mora- 
wetz, Priv.  Corp.  §  861;  Cook,  Stock  A- 
Stockholders,  §  198.  The  rule  was  settled 
by  the  Supreme  Court  of  the  United  Statea- 
in  Sawyer  v.  Hoag,  84  U.  8.  17  Wall.  610, 
21  L.  ed.  781 ;  where  the  court  says:  'The 
debt  which  the  appellant  owed  for  his  stock 
was  a  trust  fund  devoted  to  the  payment  of 
all  the  creditors  of  the  company.  As  soon. 
as  the  company  became  insolvent,  and  this 
fact  became  known  to  the  appellant,  the  right 
of  set-off  for  an  ordinary  debt,  to  its  full 
amount,  ceased.  It  became  a  fund  belonging 
equally,  in  equity,  to  all  the  creditors,  and 
could  not  be  appropriated  b^  the  debtor  to 
the  exclusive  payment  of  his  own  claim.' 
Seovill  V.  Thayer,  105  U.  S.  148,  152,  26  L. 
ed.  968,  972 ;  Sanger  v.  Upton,  91  U.  8.  56, 
28  L.  ed.  220 :  Stockton  v.  Mechanics  d  L.  Sa^. 
Bank.  82  N.  J.  Eq.  168,  167;  Williams  ▼. 
Traphagen,  88  N.  J.  Eq.  57;  Wheeler  ▼. 
MiUar,  90  N.  Y.  858.  The  same  rule  pre- 
vails in  England,  as  may  be  seen  in  the  lead* 
ing  decision  of  GrisseWs  Case,  L.  R.  1  Ch. 
App.  528.  If  the  defendant's  rights,  as  well 
as  his  duties,  were  to  be  determined  by  th» 
common  law  alone,  it  is  evident  that  tha- 
defense  interposed  in  this  case  could  not 
prevail."  In  Kankakee  Woolen  Mill  Co,  v. 
Kampe.  88  Mo.  App.  229,  the  general  ques- 
tions involved  in  this  case  were  considered  ;. 
and  after  stating  the  general  powers  of  a  oor^ 
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poration  while  carrying  on  its  busiDesB,  and 
the  right  to  protection  persons  obtainins^ 
preferences  in  ^ood  faith  would  be  entitlea 
to,  the  court  said  :  ^  But  these  principles  are 
onl^  applicable  to  what  may  be  termed  or 
designated  as  'going  concerns.'  They  can- 
not be  applied  to  insolYent  corporations.  By 
this  we  do  not  wish  to  be  understood  as  de- 
ciding that  a  corporation  that  is  financially 
embarrassed  will  be  deprived  of  the  right  to 
deal  with  its  corporate  property  in  a  legiti- 
mate and  proper  way ;  but  we  do  say  that 
when  the  corporation  is  hopelessly  insolvent, 
and  there  is  no  reasonable  or  well-founded 
hope  for  a  continuation  of  its  business  and 
these  facts  are  known  to  its  oflElcors  and  di- 
rectors, then  all  of  the  assets  of  the  corpora- 
tion become  a  trust  fund  in  the  hands  of  the 
directors,  to  be  administered  by  them  as 
trustees  or  agents  for  the  equal  benefit  of  all 
the  creditors  of  the  concern,  and  any  at- 
tempted preference  in  favor  of  the  directors 
themselves,  or  of  a  stranger,  will  not  be  up- 
held. Williams  v.  Jaekian  County  Patrang 
ofHwibandfy,  28  Mo.  App.  182;  Boan  v. 
m'Tfn,  98  Mo.  608;  Fo9Ur  v.  MuUcmphy 
Planing  MiU  Co.  92  Mo.  79."  The  same  rea- 
sons for  denying  an  insolvent  corporation,  so 
circumstanced,  power  to  give  preferences,  are 
announced  with  much  clearness  and  force  in 
the  following  cases:  Oln^  v.  Conanicut 
Land  Go.  16  R.  I.  597,  5  L.  R.  A.  861 ;  Hay- 
wood v.  Lincoln  Lumber  Go,  64  Wis.  689; 
Beach  Y.  MiUer,  180  111.  162;  G<yrey  v.  WadM- 
worth  (Ala.)  11  So.  Rep.  SHO;  Tumbull  v. 
Prentiss  Lumber  Co.  65  Mich.  887 ;  Adams  v. 
Kehlor  Milling  Go.  85  Fed.  Rep.  488 ;  Howe  v. 
Banford  Fork  eft  Tool  Go.  44  Fed.  Rep.  281 ; 
Consolidated  Tank  Line  Go.  v.  Kansas  City 
Varnish  Go.  46  Fed.  Rep.  7. 

The  line  of  decisions  first  referred  to,  in 
substance,  holds  that  insolvent  corporations, 
even  though  they  have  ceased  to  do  business, 
have  the  same  power  to  give  preferences  as 
have  natural  persons,  on  the  theory  that,  un- 
less their  charters  forbid  this,  it  is  an  im- 
plied power;  but  this  seems  indefensible 
under  the  rules  applicable  to  the  construc- 
tion of  charters  such  as  mav  be  granted  to 
private  corporations  under  the  general  laws 
in  force  in  this  state.  The  power  is  not  ex- 
pressly given,  and  it  cannot  be  implied,  for 
it  is  not  necessary  to  the  accomplishment  of 
any  purpose  for  which  such  corporations 
may  be  created.  While  such  a  corporation 
is  carrying  on  its  business,  it  has  power  to 
buy  on  credit  such  property  as  to  secure  such 
services  or  funds  as  may  be  reasonably  nec- 
essary for  the  transaction  of  its  legitimate 
business,  and,  to  secure  indebtedness  thus 
incurred,  may  give  mortgages  or  other  se- 
curity, and  thus  give  preferences,  although 
in  fact  insolvent.  The  exercise  of  such  a 
power  may  often  be,  not  only  beneficial,  but 
necessary  for  the  continuance  or  prosperity 
of  the  business;  but  no  such  necessity  can 
exist  where  the  business  has  been  abandoned. 
Self-interest,  while  the  business  is  honestly 
carried  on,  will  ordinarily  be  sufficient  to 
prevent  abuse  of  what  is  then  a  right;  but 
where  the  business  has  ceased,  on  account  of 
insolvency,  stockholders  have  no  further  ben- 
eficial interest  in  the  corporate  assets,  and 
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they  have  no  right  or  power,  directly  or 
through  the  managing  ofiicers,  through  pref- 
erences, in  effect,  to  pay  or  secure  some  of 
the  creditors  at  the  expense  of  others,  if  the 
law  be  that  the  assets  of  an  insolvent  corpo- 
ration, that  has  ceased  business,  with  no  in- 
tent ever  to  resume,  are  a  fund  held  in  trust 
for  creditors,  for  in  such  a  fund  all  creditors 
have  equality  of  right,  unless,  prior  to  the 
condition  which  gives  that,  one  or  more  have 
acquired  right  to  priority. 

The  second  class  of  cases  to  which  reference 
has  been  made  seems  conclusively  to  establish 
the  proposition  that*  the  assets  of  a  private 
corporation  circumstanced  as  was  the  hard- 
ware company  at  the  time  its  directors  at- 
tempted to  give  preferences  are  a  trust  fund 
held  for  the  benefit  of  creditors, — a  fund 
which  they  have  the  right  to  have  converted 
into  money,  and  that  distributed  among  them 
ratably.  The  reasons  for  holding  the  assets 
of  such  an  insolvent  corporation  to  be  a  trust 
fund  for  the  payment  of  its  debts  are  set  forth 
so  clearly  and  fully  that  we  will  not  under- 
take to  restate  them,  or  to  give  additional 
reasons,  but  will  simply  refer  to  some  of  the 
opinions  giving  the  grounds,  among  which 
are  the  following :  Wood  v.  Dummer^  8  Ma- 
son, 808;  Gurran  v.  Arkansas,  66  U.  8.  15 
How.  815,  14  L.  ed.  710 ;  Sanger  v.  Upton, 
91  U.  S.  60,  28  L.  ed.  222 ;  Marr  v.  Bank  of 
West  Tennessee,  4  Coldw.  476;  Sawyer  v. 
Hoag,  84  U.  S.  17  Wall.  610,  21  L.  ed.  781 ; 
Morgan  County  v.  AUen,  108  U.  8.  508,  26 
L.  ed.  601.  The  subject  is  elaborated  by 
elementary  writers.  Tavlor,  Priv.  Corp. 
654-659;  Morawetz,  Priv.  Corp.  780-808; 
Wait,  Insolvent  Corp.  142-157 ;  Waterman, 
Corp.  120-140 ;  Cook.  8tock  &  Stockholders, 
199 ;  Angell  &  A.  Priv.  Corp.  600-604. 

Whatever  technical  objections  may  be 
urged  in  the  use  of  the  words  "trust''  and 
"  trustee**  in  such  a  connection  is  a  matter  of 
no  importance,  for  the  substance  of  the  matter 
is  that  the  word  **  trust''  is  used  to  express 
the  fact  that  creditors  of  an  insolvent  corpo- 
ration have  the  right  to  have  the  specific 
property  owned  by  the  corporation  subjected 
to  the  payment  of  the  sums  due  them ;  and 
the  word  "trustees"  is  used  to  give  expres- 
sion to  the  fact  that  the  directors  and  other 
managing  officers  of  such  a  corporation,  law- 
fully having  possession  and  control  of  such 
assets,  are  under  obligation  so  to  apply  them. 
If  more  appropriate  terms  be  suggested, 
courts,  no  doubt,  will  be  willing  to  adopt 
them.  All  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  are  understood  to 
hold  that  those  terms  properly  describe  the 
relation  between  creditors  of  an  insolvent  cor- 
poration and  its  assets,  and  officers  lawfully 
controlling  them,  and  to  give  the  usual  effect 
to  such  relations;  but  it  is  suggested  that 
the  opinion  in  George  F.  Smith  Middlings 
Purifier  Go.  v.  McQroarty,  186  0.  S.  241,  84 
L.  ed.  848,  casts  a  doubt  upon  this  subject, 
or  suggests  limitations  that  would  affect  the 
questions  involved  in  this  case.  The  opin- 
ion is  not  so  understood,  and  it  may  be  true 
that  the  real  difficulty  some  courts  may  have 
had  was  not  so  much  any  doubt  upon  the 
question  whether  the  assets  of  an  insolvent 
corporation  were  a  trust  fund  which  credit. 
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on  had  a  right  to  nave  subjected  to  payment 
•of  sums  due  them,  as  was  it  on  account  of  a 
doubt  as  to  the  time  when,  and  circumstances 
under  which,  such  right  so  attached  as  to  cut 
off  all  power  of  directors,  or  even  of  stock- 
holders, to  confer  upon  any  person,  as  a 
•creditor,  by  way  of  preference,  a  right  in< 
consistent  with  the  right  of  all  creditors  to  a 
ratable  distribution  of  the  proceeds  of  such 
assets,  as  against  all  other  creditors  not  hold 
in^  legal  priorities.  The  cases  cited  iu  the 
opinion  referred  to  will  be  noticed,  with  a 
view  to  illustrate  the  fact  that  no  limitation 
of  the  general  rule  was  intended,  as  well  as 
to  show  when  that  court  has. understood  the 
rule  to  become  operative  as  to  creditors.  In 
•case  of  Qrdham  v.  La  Otosm  db  M,  R.  Co,, 
103  U.  8.  148,  26  L.  ed.  106,  it  appeared  that 
«  solvent  corporation,  with  no  fraudulent  in- 
tent, disposed  of  lands  for  an  inadequate  con- 
sideration, and  a  subsequent  creditor  sought 
to  apply  the  rule  in  his  favor,  but  the  court 
held  that  he  could  not  question  the  transac 
tion.  The  court,  however,  said :  **  When  a 
corporation  becomes  insolvent,  it  is  so  far 
oivilly  dead  that  its  property  mav  be  ad 
ministered  as  a  truss  fund  for  the  benefit  of 
its  stockholders  and  creditors.  A  court  of 
«quity,  at  the  instance  of  the  proper  parties, 
will  then  make  those  funds  trust  funds, 
which,  in  other  circumstances,  are  as  much 
the  absolute  property  of  the  corporation  as 
any  man's  property  is  his."  In  Biehardsan 
V.  Oreen,  188  U.  8.  80,  88  L.  ed.  616,  it  ap- 
peared that  Richardson  loaned  a  sum  of 
money  to  a  railroad  company,  and  as  a  bonus 
therefor  received  shares  of  paid-up  stock  and 
bonds,  and  was  given  practical  control  of 
the  board  of  directors ;  and  he  afterwards  re- 
ceived other  bonds  as  further  collateral,  when 
he  proposed  to  make  further  advances,  if  800 
other  bonds  were  put  in  his  hands  as  col- 
laterals. This  was  done,  but  he  advanced 
no  more  monev,  and  after  the  insolvency  of 
the  company  he  claimed  to  hold  the  bonds 
last  mentioned  and  those  given  as  further 
collaterals  to  secure  the  sum  lent.  When 
these  things  occurred,  he  was  acting  as  treas- 
urer of  the  companv.  It  was  held  that,  as 
between  him  ana  other  creditors  of  the  com- 
panv, he  could  not,  under  the  circumstances, 
hold  them  as  collateral  for  his  debt.  The 
bonus  was  also  held  to  be  illegal.  The  court 
quoted  with  approval  so  much  of  the  opinion 
in  Oraham  v.  La  Oroue  A  M.  R,  Co,  as  has 
been  inserted,  and  from  the  opinion  in  the 
case  of  Wabath,  St,  L,  d  P,  R.  Co,  v.  Ham, 
114  U.  8.  587,  29  L.  ed.  235,  as  follows: 
**The  propertv  of  a  corooration  is  doubtless 
a  trust  fund  for  the  payment  of  its  debts,  in 
the  sense  that  when  the  corporation  is  law- 
fully dissolved,  and  all  its  business  wound 
up,  or  when  it  is  insolvent,  all  its  creditors 
are  entitled,  in  equity,  to  have  their  debts 

Said  out  of  the  corporate  property  before  any 
istribution  thereof  among  its  stockholders. 
It  is  also  true,  in  the  case  of  a  corporation, 
as  in  that  of  a  natural  person,  that  any  con- 
veyance of  property  of  the  debtor  without 
authority  of  law,  and  in  fraud  of  existing 
creditors,  is  void  as  against  them. "  And  the 
court  then  said  that  **the  principle  underly- 
ing all  of  the  decisions  which  we  have  cited 
82L.R.A. 


upon  this  point  is  that  the  capital  stock  of 
a  corporation,  when  it  becomes  insolvent,  is, 
in  law,  assets  of  the  corporation,  to  be  ap- 
propriated to  the  pavment  of  its  debts,  and 
that  creditors  have  the  right  to  assume  that 
the  stock  issued  by  a  corporation  and  held 
by  its  stockholders  as  paid-up  stock  had  been 
paid  up,  or,  if  unpaid,  that  a  court  of 
equity,  at  the  instance  of  the  proper  parties^ 
could  require  it  to  be  paid  up. " 

In  Fogg  v.  Eiair,  188  U.  8.  584,  88  L.  ed. 
721,  also  cited,  it  appeared  that  a  railroad 
company,  in  purchasing  the  road  and  prop- 
erty of  another  company,  agreed  to  pay  a 
claim  held  by  a  person  against  the  latter 
company,  but  in  no  way  secured  by  lien  on 
its  property,  and  after  the  sale  the  holder  of 
that  claim  sought  to  give  it  priority  over  a 
mortgage  made  by  the  purchasing  company 
to  secure  an  issue  of  bonds;  but  the  court 
held  that  this  could  not  be  done,  and  in  the 
course  of  the  opinion  said:  ^'We  do  not 
question  the  general  doctrine  invoked  by  the 
appellant,  that  the  property  of  a  railroad  is 
a  trust  fund,  for  the  payment  of  its  debts, 
but  do  not  perceive  any  place  for  its  apf^li- 
cation  here.  That  doctrine  only  means  that 
the  property  must  first  be  appropriated  to 
the  payment  of  the  debts  of  toe  company, 
before  any  portion  of  it  can  be  distributed  to 
the  stockholders.  It  does  not  mean  that  the 
property  is  so  affected  by  the  indebtedness  of 
the  company  that  it  cannot  be  sold,  trans- 
ferred, or  mortgaged  to  bona  fide  purchasers 
except  subject  to  tiie  liability  of  being  ap- 
propriated to  pay  that  indebtedness."  The 
case  of  Pet&TB  v.  Bain,  188  U.  8.  670,  88  L. 
ed.  696,  while  it  asserts  the  general  rule  as 
to  the  trust  character  of  the  assets  of  a  cor- 
poration, and  the  relation  of  directors  to  that 
and  to  creditors,  seems  to  have  no  applica- 
tion to  any  question  involved  in  questions 
submitted. 

In  so  far  as  the  rights  of  creditors  of  an  in- 
solvent corporation  are  concerned,  there  ex- 
ists no  good  reason  for  making  any  distinc- 
tion between  unpaid  subscriptions  for  stock 
and  other  corporate  assets :  for  each  belone 
to  the  fund  from  which  creditors  are  entitled 
to  be  paid.  As  we  have  before  seen,  in  so 
far  as  the  rights  of  creditors  are  concerned, 
the  consequences  of  technical  dissolution  oc- 
cur when  the  corporation  is  in  the  condition 
set  forth  in  the  questions  propounded,  and  in 
addition  to  the  authorities  cited  on  that  point 
the  following  are  now  added :  Oraham  ▼. 
Im  Croue  <ft  M.  B,  Co,  102  U.  8.  161,  26  L. 
ed.  Ill ;  Wabash,  8t,  L,  ik  P.  B,  Co,  v.  Han^ 
114  U.  8.  587,  29  L.  ed.  285 ;  Cirrey  v.  Wads- 
worth  (Ala.)  11  So.  Rep.  858.  In  the  case 
last  cited,  after  announcing  the  general  prin- 
ciples governing  the  assets  of  an  insolvent 
corporation,  the  court  answered  a  question 
involved  in  cases  of  that  character  as  fol- 
lows :  **  At  what  stage  of  a  corporation's  af- 
fairs must  it  be  pronounced  insolvent,  so  aa 
to  bring  it  within  the  principles  we  have  de- 
clared? It  is  not  enough  that  its  assets  are 
insuflicient  to  meet  all  its  liabilities,  if  it 
be  still  prosecuting  its  line  of  business,  with 
the  prospect  and  expectation  of  continuinr 
to  do  so,— in  other  words,  if  it  be,  in  good 
faith,  what  it  aometimes  called  a  'going' 
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4t)U8inefl8  or  estublishmeDt.  Man^  successful 
•corporate  enterprises,  it  is  believed,  have 
passed  through  crises  wliere  their  property 
and  effects,  if  brought  to  present  sale,  would 
not  have  discharired  all  their  liabilities  in 
full.  We  feel  safe  in  declaring  that  when  a 
•corporation's  assets  are  insufficient  for  the 
payment  of  its  debts,  and  it  has  ceased  to  do 
business,  or  has  taken,  or  is  in  the  act  of  tak- 
ing, a  step  which  will  practically  incapac- 
itate it  for  conducting  the  corporate  enter- 
ftrise  with  reasonable  prospect  of  success,  or 
ts  embarrassments  are  such  that  early  sus- 
pension and  failure  must  ensue,  then  such 
<»rporation  must  be  pronounc<ed  insolvent." 
The  case  made  by  the  questions  propounded 
bring  it  clearly  within  so  much  of  the  rule 
4hus  stated  as  may  be  safely  adopted,  and  it 


is  opt  now  necessary  to  inquire  whether  other 
parts  should  be  qualified.  The  condition  of 
the  corporation,  set  forth  in  the  questions 
propounded,  under  the  long-recognized  rules 
of  equity,  conferred  upon  everj  unsecured 
creditor  of  the  corporation  the  neht  to  a  rat- 
able share  of  the  proceeds  of  all  the  assets  of 
the  corporation,  not  sublect  to  priorities  law- 
fully existing  when  this  condition  arose; 
and  we  therefore  answer  that  neither  the 
stockholders  nor  directors  of  the  insolvent 
corporation  had  lawful  power,  under  the  facts 
stated,  to  make  a  preferential  dee<l  of  trust, 
whereby  any  creditor,  whether  a  stockholder, 
director,  or  other  officer  of  the  corporation, 
or  not,  could  acquire  a  preference,  and  that 
the  attempted  preference  would  be  invalid 
as  to  other  creditors  of  the  corporatiozL 
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V. 

<3JRAND  RAPIDS  PARLOR  FURNITURE 
CO.  et  ca. 

(58Eed.Rep.S86.) 

1.*^  Whether  chattel  ukort^^tkg^m  are  ▼old 
as  o(MBmon-Iaw  aeirtgnmeiite  giving  pref- 
erenoee  to  orediton  is  a  question  of  looal  law, 
upon  which  a  federal  ooort  will  follow  the  state 
deoiaions. 

H.  AIMeralconrtwlUfbUowthelateet 
dedsioiie  of  the  sapreme  court  of  the 
state  as  to  the  vaildlty  of  mortgages,  although 
a  different  deoiaion  by  that  court  was  regarded  as 
.the  law  when  the  mortgages  were  made. 

3«  A  chan^  of  dedsion  as  to  the  valid* 
ity  of  a  certain  kind  of  mortfl^a§^s  made 
after  some  Instruments  of  the  kind  were  made 
whereby  they  are  upheld  does  not  Impair  the  ob- 
ligation of  a  contract  between  the  mortgagor  and 
a  creditor  who  gave  him  credit  when  under  the 
existing  decidlona  such  mortgages  would  be  held 
void. 

4.  The  fkkct  that  one  of  the  debts  secured 
i  by  chattel  mortfl^ai^e  was  due  at  the  time 

the  mortgage  was  given  does  not  nullify  the  de- 
feasance clause  BO  as  to  make  the  instrument  ab- 
solute before  demand  and  refusal  to  pay. 

5.  A  resolution  authorialnif  officers  of  a 
corporation  **to  secure  any  and  all 
other  creditors**  after  a  person  named  does 
not  require  that  a  mortgage  executed  in  pur- 
suance thereof  should  secure  all  other  creditors, 
but  the  word  "and"  has  the  meaning  of  *'or." 

6.  A  director  who  is  a  bona  fide  credit- 
or of  a  corporation  may  be  made  a  preferred 
creditor,  where  preferences  to  any  creditors  are 
lawful. 

ISf.   The  fkkct  that  directors  and  stock- 


holders of  a  corporation  Tote  to  glTe  m 
Okorigm,^  preferring  themselves  as  oreditocB 
does  not  render  it  invalid. 

(October  2. 18Q8,) 

APPEAL  by  complainaots  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  Southern  Division  of  the  Western  District 
of  Michigan  in  favor  of  defendant  in  a  suit 
brought  to  set  aside  certain  chattel  mortgages 
nven  by  the  defendant  corporations  as  being 
in  fraud  of  other  creditors.    Affirmed, 

Before  Jackson  and  Taft,  Oireuit  Judget, 
and  Barr,  DUtriet  Judge. 

Statement  by  Taft.  Circuit  Judge: 
This  was  an  appeal  from  a  decree  of  the 
circuit  court  for  the  western  district  of  Mich- 
igan, southern  division.  The  bill  was  filed 
by  Willard  S.  Brown,  Jacob  G.  De  Turk, 
and  John  T.  Brown,  citizens  of  the  state 
of  Pennsylvania,  against  the  Grand  Rapids 
Parlor  Furniture  Company,  a  corporation  of 
Michigan,  and  other  defendants,  the  bene- 
ficiaries of  certain  mortgages  made  by  the 
furniture  company  to  secure  debts  owing  to 
them.  The  bill  was  for  the  purpose  of  setting 
aside  these  mortgages,  as  made  by  the  furni- 
ture company  to  hinder,  delay,  and  defraud 
creditors,  and  also  as  being  assifi:nments  in 
violation  of  the  assignment  Taw  of  Michigan, 
and,  further,  as  invalid  because  made  by  the 
directors  of  the  furniture  company  to  secure 
debts,  in  the  payment  of  which  the  directors 
had  a  personal  interest.  The  Grand  Rapids 
Parlor  Furniture  Company  had  been  organ- 
ized in  April,  1886,  in  the  name  of  the 
Strahan  Sc  Long  Furniture  Company,  with  a 


Note.— The  above  case  with  the  one  precedinsr 
present  the  extremes  of  doctrine  on  the  subject  of 
preferences  among  creditors  of  insolvent  corpora- 
tions. The  above  case  Is  u  n  q  uestlonably  correct  as 
an  exposition  of  Michigan  law,  bat  Is  contrary  to 
the  overwhelming  weight  of  authority  so  far  as  It 
«Uows  preferences  to  directors  of  an  Insolvent  cor- 
poratiOD.  The  theory  that  such  directors  consti- 
Yute  trustees  for  oredltors  aftei*  the  insolvency  is 
S2L.aA« 


adopted  in  all  but  a  very  few  jurisdictions,  as  is 
shown  in  the  note  to  the  Texas  case,  preceding 

(LTONS-THOMAB  HABDWARS  Co.  ▼.  PSBBT  STOVB 

Mfo.  Oo.  ante.  802).  The  Texas  case  on  the  other 
hand  goes  to  the  other  extreme  and  to  also  in  con- 
flict with  the  weight  of  authority  in  denying  the 
right  of  an  insolvent  corporation  to  make  prefer* 
enoes  in  favor  of  any  creditors,  although  there  to  no 
statutory  restriction  on  the  subject. 
52 


Digitized  by  ^OOQ IC 


81S 


Uhited  States  Cibcuit  Court  of  Afpbals. 


Oct., 


capital  stock  of  about  $10, 000.  The  company 
was  organized  by  Harry  W,  Ix)ng,  defendant 
herein,  and  others.  Lons's  share  of  the 
stock  was  $5, 000,  to  pay  for  which  he  bor- 
rowed money  of  his  wife,  Margaret,  another 
defendant,  to  whom  he  gave  his  note  for  the 
amount.  In  January.  1889,  the  name  of  the 
company  was  changed  to  tiie  Grand  Rapids 
Parlor  Furniture  Company.  The  captial  of 
the  company  was  increased  so  that  the  paid- 
up  capital  amounted  to  $21, 500.  Uarry  Long 
presented  his  wife  with  128  shares.  She  be- 
came the  owner  of  40  other  shares,  making 
her  the  holder  of  168  shares.  Her  husband, 
then,  was  the  owner  of  282  shares ;  she  held 
168 ;  W.  J.  Long,  Jr. ,  brother  of  Harry,  held 
189  shares;  James  M.  Pierce,  200  shares; 
Harry  Hubbard,  .  20  shares ;  and  John  E. 
Moore,  1  share.  The  Long  brothers  and 
Thomas  M.  Pierce  were  directors.  At  various 
times,  Harry  Long  had  loaned  the  company 
money,  so  that  in  March,  1891,  he  held  its 
notes  for  $6,800.  In  that  month,  Mrs.  Long, 
who  held  separate  property  of  her  own,  re- 
ceived from  her  father  and"  her  uncle,  and 
managed  by  J.  W.  Champlin,  became  nerv- 
ous lest  the  ownership  of  the  stock  might 
subject  her  to  a  liability,  under  the  statutes 
of  Michigan,  to  the  payment  of  labor  claims 
against  the  corporation,  and  she  therefore 
desired  to  part  with  her  stock.  Her  husband 
purchased  the  stock,  and  paid  off  an  obliga- 
tion of  his  own,  owing  to  his  wife,  by  trans- 
ferring all  the  notes  which  he  held  against 
the  corporation,  for  $6,800.  A  day  or  two 
after,  a  bank  in  Qrand  Rapids  having  refused 
to  renew  a  note  of  the  company  for  $8,000, 
upon  which  Harry  Lonj|[  was  indorser,  Mrs. 
Long  was  induced  to  give  to  the  company 
some  street-railway  stock  which  she  ownecf, 
valued  at  $8,000,  to  enable  the  company  to 
renew  the  notes  with  the  collateral,  and, 
further,  to  agree  to  let  the  company  have 
$1,000  additional  when  needed,  on  condition 
tiiat  it  would  give  her  security,  whenever 
she  might  demand  it,  for  the  entire  debt, 
including  the  $6,800  as  well  as  the  new  loans. 
At  a  stockholders'  meeting  a  resolution  was 
passed,  authorizing  the  directors  to  comply 
with  this  condition,  and  the  $3,000  of  street- 
railway  stock  was  delivered  in  March,  1891. 
The  other  $1,000  was  never  called  for.  In 
July,  1891,  the  company  was  asked  to  pay  a 
$1,000  note  held  by  Clara  M.  Pierce,  wife 
of  Thomas  M.  Pierce,  one  of  the  directors. 
Le^al  proceedings  were  threatened,  to  collect 
the  note.  The  company  had  no  money  to 
pay  it.  Harrj'  Long  notified  his  wife,  who 
was  at  Mackinac,  that  she  ought  to  demand 
security,  and  she  at  once  made  such  demand. 
Jtcdge  Champlin,  also,  was  advised,  and  he 
superintended  the  obtaining  of  the  security. 
The  mortgage  was  drawn  by  Moore  &  Wilson, 
and  covered  all  the  merchandise  and  assets 
of  the  company,  with  the  exception  of  the 
bills  receivable.  On  the  same  day,  somewhat 
later,  Harry  Long  directed  Moore  &  Wilson 
to  make  a  mortgage  to  Charles  M.  Wilson, 
trustee,  to  secure  Tabor  debts ;  a  note  to  the 
Fifth  National  Bank  for  $1.000 ;  a  note  to  the 
Fourth  National  Bank  for  $5,000;  Clara  M. 
Pierce,  $1,000 ;  Asa  Denison,  $1,000 ;  North- 
western  Trimming  Company,  $883 ;  J.  V. 
22  L.  R.  A. 


Farwell  Company,  $307 ;  W.  and  J.  Bloan. 
$667.  Harry  Long  was  indorser  on  the  noies 
for  $6,800  held  by  his  wife,  and  also  upon 
the  notes  held  by  the  Fifth  and  Fourth  Na- 
tional Banks;  and  upon  those  held  by  Deni- 
son, the  Northwestern  Trimming  Comp 
J.  V.  Farwell  Company,  and  by  bloans. 
J.  Long  was  indorser  on  the  paper  at  the 
Fourth  National  Bank.  All  the  stockholders, 
as  has  been  already  stated,  were  personally 
1  iable  for  the  labor  debts.  The  two  mortgages 
were  executed  July  18,  and  were  filed  July 
20 ;  the  one  at  9 :25  A.  M.,  and  the  other  at 
9: 28  A.  M.  July  21.  Judffe  Champlin,  as  the 
agent  for  Mrs.  Long,  and  Wilson,  as  the 
trustee  for  the  creditors  named  in  the  mort- 
gage to  him,  took  possession,  jointly.  On 
the  28th  of  July  the  complainants  filed  this 
bill  on  behalf  of  themselves,  and  other  cred- 
itors similarly  situated.  Wilson,  the  trus- 
tee, was  appointed  receiver,  and  has  brought 
into  court  $21,500  as  the  fund  realized  from 
the  assets  of  the  defunct  corporation.  The 
debts  of  the  corporation  amount  to  about 
$87,000.  If  both  mortgages  are  sustained  as 
valid,  Uiey  will  more  than  consume  the  assets 
of  the  corporation.  The  circuit  court  held 
that  the  mortgages  were  valid,  and  entered 
a  decree  dismissing  the  bill. 

Messrs,  Edward  TsLggmxt  and  Arthur 
C.  Denisont  for  appellants: 

When  the  corporation  becomes  insolvent  the 
stockholders  cease  to  have  any  real  interest, 
and  the  creditors  become  the  actual  benefi- 
ciaries. From  that  time  on  they  are  the  real 
parties  in  interest,  and  it  must  be  their  privi- 
lege to  avoid  any  irregular  or  unauthorized  ac- 
tion by  those  in  nominal  charge  of  the  assets. 
The  election  to  avoid  always  rests  with  the 
principal,  the  beneficiary;  and  in  thiscorponw- 
tion  the  creditors,  not  the  stockholders,  occupy 
that  position. 

Hoyt  y.  Thompson,  5  N.  T.  882;  Despatch 
Line  of  Packets  v.  Bellamy  Mfg,  Co.  18  N.  H. 
205.  37  Am.  Dec.  208;  Wiggin  v.  First  Freeitili 
Baptist  Church  in  Lotcell,  8  Met.  301 ;  Sweenjf 
V.  Sugar  Ref.  Co,  80  W.  Va.  448;  LijkgU  v. 
National  Ins,  Co.  45  Mo.  109;  Thomas  v.  Brown- 
ville.  Ft,  K.  A  P.  R.  Co,  109  U.  S.  522,  27  L. 
cd.  1018;  Twin  Lies:  Oil  Co,  ^  West  Virginia 
y.  Marbury,  91  U.  S.  587,  23  L.  ed.  328. 

The  mortgages  were,  in  fact,  a  secret  lien, 
and  invalid  as  such. 

Smith  V.  Craft,  12  Fed.  Rep.  861;  GiU  y. 
OriJ/ith,  2  Md.  Ch.  270;  BUnnerhassttt  v.  Sher- 
man, 105  U.  a  117,  26  L.  ed,  1085. 

The  mortgages  amounted  to  an  assignment 
for  the  benefit  of  creditors,  and,  as  preferences, 
were  invalid. 

1.  The  company  was  insolvent,  and  the  busi- 
ness to  be  wound  up. 

2.  The  two  mortgages  were  one  transaction. 
8.  They  covered  all  its  property. 

4.  They  were  to  a  trustee  for  the  benefit  of 
creditors,  with  preferences. 

The  making  of  such  conveyances  as  these 
has  often  been  said  to  be  a  declaration  of  in- 
solvency. 

Two  tests  are  given  in  the  books.  One  is 
the  ability  to  pay  current  debts  as  they  become 
due. 

DuU^ier  y.  Wright,  94  U.  S.  567,  24  L.  ed.  181. 
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The  other  test  is  the  comparative  amounts 
of  assets  and  liabilities. 

Burrill  on  Assign  mcDts,  5th  ed.  §  2,  defines 
voluntary  assifoments  for  the  benefit  of  credi- 
tors as  "  transfers  without  compulsion  of  law, 
by  debtors,  of  some  or  all  of  their  property  to 
an  assignee  or  assignees  in  trust,  to  apply  the 
ssme,  or  the  proceeds  thereof,  to  the  payment 
of  some  or  all  of  their  debts." 

The  mortgage  to  Mrs.  Long  was  a  part  of 
the  same  ti-ansaction  with  thfe  trust  mortgage, 
and  the  trust  mortgage  would  never  have  been 
suspected  to  be  anything  but  an  assignment, 
except  that  it  was  marked  "mortgage'^  on  the 
back  and  contained  a  defeasance  clause. 

Banner  v.  Breioer,  69  Ala.  191;  WatU  ▼. 
Bufaula  Nat,  Bank,  76  Ala.  474;  Ordwayy. 
White,  80  Ala.  244;  Winner  v.  Boyt,  66  Wis. 
227,  57  Am.  Rep.  257;  Bonns  v.  Carter,  22 
Neb.  495;  Wilks  v.  Walker,  22  8.  C.  108,  58 
Am.  Rep.  706;  Attetin  v.  Morrie,  28  S.  C.  898; 
Earkrader  v.  Leiby,  4  Ohio  St.  602;  Diekean 
y.  Ramon,  5  Ohio  St.  218;  ^raw  v.  Jenke,  6 
Dak.  414;  Pemel  Co,  v.  Jelt,  54  Ark.  428;  Max- 
v>eU  y.  Simonton,  81  Wis.  685;  Marshall  y. 
Livingston  Nat.  Bank,  11  Mont.  851. 

The  question  of  what  is  an  assignment,  irre- 
•pectiye  of  any  state  statute,  is  one  of  general 
commercial  law,  and  the  Supreme  Ck)urt  of 
the  United  States  has  expressed  a  controlling 
opinion. 

White  y.  Ootzhausen,  129  U.  8.  829,  82  L. 
ed.  677. 

Howell's  Statutes,  g  8789,  says:  "All  as- 
signments commonly  called  common-law  as- 
signments for  the  benefit  of  creditors  shall  be 
void,  unless  the  same  shall  be  without  pref- 
erences, etc." 

Although  an  instrument  having  a  defeasance 
clause  cannot,  as  matter  of  law,  be  said  to  be 
an  assignment 

If  facts  appear  outside  of  the  instrument  it- 
self which  tend  to  prove  that  the  instrument 
was  made  with  the  intention  of  having  the  ef- 
fect of  a  common-law  assignment  or  with  the 
Intention  of  evading  the  statute,  then  it  becomes 
a  question  of  fact  for  the  jury. 

Warner  y.  Littlefleld,  89  Mich.  829;  Fit^ 
gerald  y.  MeCandlish,  Id.  400. 

There  are  seyeral  important  features  in  the 
trust  mortgage  to  Mr.  Wilson  which  bear  on 
the  intent  and  serve  to  distinguish  it  from 
Warner  y.  Littlefleld,  supra, 

1.  The  mortgage  gave  to  the  trustee  the  im- 
mediate right  of  possession. 

Daggett  v.  McClintoek,  56  Mich.  54;  Eggles- 
tony.  Mundy,  4  Mich.  295. 

2.  It  gave  the  power  of  priyate  sale,  full, 
perfect,  and  complete,  to  bis  instantly  exer- 
cised, without  any  notice  to  anybody. 

3.  The  so  called  defeasance  clause  is  made 
of  no  effect  by  the  insecurity  clause.  The 
mortgagee  may  foreclose  and  sell  at  any  mo- 
ment. 

4.  It  was  intended  to  and  did  operate  to  end 
the  company's  business. 

5.  The  mortgagor  selected  his  own  attorney 
OS  trustee. 

6.  In  case  of  default,  it  was  the  duty,  not 
the  privilege,  of  the  trustee  to  sell. 

7.  There  was  no  defeasance.  The  condition 
was,  "  if  the  party  of  the  first  part  shall  pay 
or  cause  to  be  paid  the  debts  above  mentioned, 
82L.R.A. 


at  maturity,  then  this  instrument  shall  be 
void,  etc.  One  of  these  notes  was  to  Clara  M. 
Pierce,  and  was  then  three  weeks  past  matu- 
rity, and  the  threat  of  its  possible  collection 
was  the  cause  of  the  collapse. 

The  state  rule  is  not  obligatory  upon  this 
court. 

Goddard  v,  Eapgood,  25  Vt.  860,  60  Am. 
Dec.  272;  Dickson  v.  Bawson,  5  Ohio  St.  224; 
Goodrich  y.  Downs,  6  Hill,  438;  Barney  y.  Grif- 
fin, 2  N.  Y.  871. 

If  the  Michigan  rale  is  to  be  followed,  it- 
must  be  that  rule  in  force  when  the  contract- 
was  made. 

Thompson  y.  Perrine,  108  XJ.  8.  806,  26  L. 
ed.  612;  Ober  y.  Gallagher,  98  U.  8.  207,  28  L. 
ed.  881;  Burgess  y.  Seligman,  107  U.  S.  88,  27 
L.  ed.  365:  Anderson  y.  Santa  Anna  Ttep,  119r 
U.  8.  865,  29  L.  ed.  686;  BoUes  y.  Brimfield, 
120  U.  8.  764,  80  L.  ed.  788. 

The  rule  in  the  federal  courts  was  settled  at 
the  time  the  rights  here  involyed  accrued  that- 
an  insolyent  debtor  could  not  make  a  prefer- 
ential assignment  in  the  form  of  a  mortgage^ 

Diciyht  y.  Scranton  db  W.  Lumber  Co,  82 
Mich.  624. 

The  rule  in  the  state  courts  was  also  settled, 
and  to  the  same  effect. 

The  rule  in  the  state  court,  if  not  so  settled, 
was  at  least  not  definitely  fixed  against  us,  but 
was  uncertain. 

Frankfort  Lumber  Co,  July,  1888;  Farmer 
BoOer  Mill,  May,  1890;  Merchants  db  Mfrs. 
Nat,  Bank  v.  Kent  Circuit  Judge,  43  Mich. 
298;  BoUinsv.  Van  Baalen,  56  Mich.  610; 
Dwight  y.  Scranton  A  W.  Lumber  Co.  67  Mich. 
507;  Mendall  y.  BUhon,  76  Mich.  684;  Bum- 
ham  y.  Raskins,  79  Mich.  85;  Atkinson  y. 
Weidner,  Id.  575;  Sheldon  y.  Mann,  85  Mich. 
265. 

The  mortptges  were  invalid  as  being  an  at- 
tempt, by  the  managers  of  an  insolvent  cor- 
poration, to  secure  the  debts  upon  which  they 
were  personally  liable,  to  the  exclusion  of 
other  creditors. 

Wood  y.  Dummer,  8  Mason,  808;  Upton  y, 
TribOeock,  91  U.  S.  47,  28  L.  ed.  204;  Union 
Nat.  Bank  of  Chicago  y.  Douedass,  1  Mc- 
Crary,  90;  New  Haven  v.  City  Bank  of  New 
Haven,  81  Conn.  106;  Chicago,  R.  L  db  P,  R,Co, 
y.  Howard,  74  U.  8.  7  Wall.  409.  19  L.  ed.  120; 
New  Albany  V.  Burke,7S  D.8. 11  WaD.  108, 20  L. 
ed.  159;  Wabash,  St,  L.  d  P.  B,  Co,  y.  Ham,lU 
U.  8.  594,  29  L.  ed.  238;  Curran  y.  Arkansas, 
56  U.  8.  15  How.  804,  14  L.  ed.  705;  Sanger 
V.  Upton,  91  U.  8.  61.  23  L.  ed.  222;  Tsylor, 
Priy.  Corp.  §  654,  et  seq,;  Morawetz,  r riv. 
Corp.  2d  ed.  §  787. 

Bcinj^  themselves  creditors  or  personally  lia- 
ble as  mdorsers,  they  cannot  secure  to  them- 
selves advantages  not  Common  to  the  others  in 
equity. 

Taylor,  Priy.  Corp.  §  759;  Morawetz,  Priv. 
Corp.  §  787;  Wait.  Insolvent  Corp.  g  162;  Cook, 
Stooki  Stockholders,§ 661;Beach,  Priv.  Corp. 
§  241;  Richards  y.  New  Hampshire  Ins.  Co.  48 
N.  H.  268;  Smith  y.  Putnam,  61  N.  H.  632;  01- 
ney  v.  Conanieut  Land  Go,  5  L.R.  A.  861. 16  R. 
1.  697;  Haywood  Y.  Lincoln  Lumber  Co.  64  Wis. 
689;  Beach  y.  MiUer  (III.)  Jan.  19,  1888;  Marr 
V.  Union  Bank,  4  Coldw.  484;  Roan  v.  Winn, 
98  Mo.  503;  Williams  y.  Jackson  County  Pa- 
trons of  Husbandry,  28  Mo.  App.  182;  Lamb  y. 
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Laughlin,2n  W.  Va.  821 ;  Pylen  v.  Riverside  Fur- 
nUure  Co.  dOW.Ytk.  128;  TayUn-  v.  Taylor,  74 
Me.  682. 

In  the  federal  courts,  the  rule  ba8  been 
thought  to  be  thoroughly  settled,  flodiDjera  suf- 
ficient basis  in  several  cases  in  the  supreme 
court. 

KoeMsr  ▼.  Black  River  Falle  Iron  Co,  67  U. 
S.  2  Black,  715,  17  L.  ed.  889;  Dmry  v.  Mil^ 
waukee  d  8.  R.  Co.  74  U.  8.  7  Wall.  299, 
19  L.  ed.  40;  Sawyer  y.  Eoag,  84  U.  S.  17  Wall. 
610.  21  L.  ed.  781. 

The  various  circuit  courts  tbroughout  the 
country  in  a  series  of  decisions  have  recog- 
nized and  applied  the  rule  in  question. 

Bradley  v.  FarioeU,  Holmes,  488;  Bradley 
▼.  Convene,  4  Cliflf.  879;  Corbett  v.  Woodward, 
5  8awy.  408;  Coone  ▼.  Tome,  9  Fed.  Rep.  582; 
Stout  V.  Jaeger  Milling  Co.  18  Fed.  Rep.  802; 
Lippineott  ▼.  Shato  Carriage  Co,  25  Fed.  Rep. 
577;  Adame  y.  Kehlor  MiUing  Co.  85  Fed.  Rep. 
485;  Howe  v.  Sanford  Fork  db  Tool  Co.  44  Fed. 
Rep.  281;  Coneolidated  Tank  Line  Co.  ▼.  Kan- 
ea$  City  Vamieh  Co.  45  Fed.  Rep.  7. 

Mr.  John  E.  More,  for  defendant  Long, 
and  Meeers.  Kii&i^slej  ft  Klelnli»as,  for 
defendant  Wilson,  appellees: 

Under  tbe  law  of  Michigan,  an  insolvent 
debtor  may  pay  or  secure  one  or  more  of  his 
creditors  in  preference  to  others. 

Sheldon  v.  Mann,  85  Mich.  265;  Warner  v. 
/.it/^/is^,  89Mich.  839;  Olmstead  v.  Mottiton, 
45  Mich.  617;  Heineman  v.  HnrU  55  Mirh.  76; 
Sioeetz&r  v.  Higby,  63  Mich.  18;  Field  v.  Fieher, 
65  Mich.  606;  Wliipple  ▼.  Stebbint,  67  Mich. 
507. 

Tbe  question  of  the  construction  and  effect 
of  a  statute  of  a  state  regulating  assignments 
for  the  benefit  of  creditors,  is  a  question  upon 
^bich  the  dedsions  of  the  highest  court  of  tbe 
state,  establishing  a  rule  of  property,  are  of 
controlling  auibority  in  the  courts  of  the 
United  States. 

South  Branch  Lumber  Co.  v.  Ott,  142  U.  S. 
622,  85  L,  ed.  1187. 

The  statute  of  Michigan  relating  to  assign- 
ments provides  that  "  all  assignments,  com- 
moDlv  called  common-law  assignments  for  the 
benefit  of  creditors,  shall  be  void  unless  tbe 
same  shall  be  without  preferences  between 
such  creditors,  etc." 

Rollins  V.  Van  Baalen,  66  Mich.  610,  refer- 
ring to  this  statute,  says:  "  It  should  be  con- 
strued as  it  reads,  as  applying  only  to  what 
purport  to  be  common-law  assignments." 

Prior  to  Kendall  v.  Bishop,  76  Mich.  684,  it 
had  been  held  in  a  number  of  cases  that  where 
nn  assignment  had  been  in  fact  made  and 
preferences  had  been  given  by  way  of  mort- 
gages immediately  preceding  the.  making  of 
the  assignment,  the  mortgages  might,  under 
certain  circumstances,  be  treated  as  part  and 
parcel  of  the  assignment  and  therefore  void 
under  the  statute;  but  in  no  case  had  the  court 
so  held,  except  where  an  instrument  which  on 
its  face  purported  to  be  an  assignment,  had  been 
in  fact  given.  In  Kendall  v.  Bishop  a  mort- 
gage was  made  bv  a  corporation  to  a  trustee  to 
secure  certain  indebtedness  and  contained 
some  clauses  which  are  not  contained  in  an 
ordinary  form  of  a  chattel  mortgage.  Justice 
Campbell,  delivering  the  opinion  of  the  court, 
held  this  instrument  to  be  a  general  assign- 
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meni,  basing  his  determination  npoo  differ- 
ences between  that  losirumeui  and  an  ordinaxy 
chattel  mortga^. 

See  also  Atkiitson  ▼.  Weidner,  79  Mich.  575u 

The  decision  of  Kendall  v.  Bishop  was  a  sur- 
prise to  the  profession,  and  in  direct  conflict 
with  the  former  decisions  of  tbe  court.  It  was 
a  misiake  of  law  which  the  court  aoon  sel  about 
correcting. 

Sfieldon  ▼.  Mann,  85  Mich.  265;  Bremon  ▼. 
Musselman,  86  Mich.  186;  Warner  v.  LsWe^ 
fiM,  89  Mich.  829;  FiUgerald  ▼.  McCandliA. 
Id.  400;  Bank  of  Montrtal  v.  The  J.  JS.  Fotte 
Salt  db  Lumber  Co.  90  Mich.  845;  Weber  v. 
Childs,  90  Mich.  498;  Warren  ▼.  Ihe^er,  91 
Mich.  414. 

The  position  of  the  court  now  ia  that  an  in- 
strument in  form  a  mortgage  cannot  be  held  to 
be  a  general  assignment. 

It  is  contendea  that,  inasmuch  as  tbe  bill  in 
this  case  was  filed  while  Kendall  v.  Bi^op^nd 
Atkinson  v.  Weidner,  supra,  stood  aa  tbe  latest 
exposition  of  the  assignment  law  bj  the  su- 
preme court  of  Michigan,  the  doctrine  therein 
announced  should  control  in  the  determina- 
tion of  this  case,  instead  of  that  announced  in 
the  later  cases. 

D<;fendants  insisted  that  the  court  should 
follow  the  late  cases,  which  have»  in  fact» 
overruled  Kendall  v.  Bishop. 

Lejpnawea  v.  Warren,  67  U.  8.  2  Black,  599, 
17  L.  ed.  261. 

It  was  further  urged  that  whether  tbe  mort- 
gages in  this  case  amounted  to  a  general  as- 
signment or  not,  they  were  void  for  tbe  reason 
that  they  were  given  by  an  insolvent  corpora- 
tion to  certain  of  its  creditors,  while  other 
creditors  got  nothing.  This  contention  was 
based  upon  what  is  known  as  the  "trust  fund** 
theory,  viz.:  that  the  assets  of  an  insolvent 
corporation  are  a  trust  fund  which  must  be 
ratably  distributed  amongst  all  iu  creditorsw 

Wait,  Insolvent  Corp.  §  162;  Rouse  v.  Mer^ 
ehanU  Nat.  Bank,  5  L.  R  A.  878,  46  Ohio  St. 
498;  The  George  T.  Smith  Middlings  Purifier 
Co.  V.  McOroarty,  186  U.  8.  287,  84  L.  ed.  346; 
Hospes  V.  Northwestern  Mfg,  db  Car  Co.  15  Ll 
R.  A.  470.  48  Minn.  174. 

The  trust  fund  theory  does  not  prevail  ia 
Michigan. 

Town  V.  Bank  of  River  Raisin,  2  Dou/:!. 
(Mich.)  530;  TumbuU  v.  Prentiss  Lumber  Co. 
55  Mich.  896;  Kendall  v.  Bisltop,  and  Bank  of 
Montreal  v.  The  J,  E.  Potts  Salt  db  Lumber  Gai 
supra. 

The  mortgages  in  this  case  are  not  bad  be- 
cause given  by  an  insolvent  corporation  to  se- 
cure some  of  Its  debts  for  which  its  directors 
are  liable. 

Twin- Lick  OUCo.eff  West  Virginian.  Mar- 
bury,  91  U.  8.  687  28  L.  ed.  828;  Oreen  v. 
Chicago,  S.  dt  C.  R  Go.  reported  under  tbe 
name  of  Richardson  v.  Oreen,  188  U.  S.  80, 88 
L.  ed.  616;  Hills  v.  Slochi^  db  D.  Furniture 
Co.  28  Fed.  Rep.  482;  Taylor  County  Ct.  v. 
Baltimore  db  0.  R.  Co.  85  Fed.  Rep.  161; 
Combination  Trust  Co.  v.  Weed,  2  Fed.  Rep. 
24;  Gould  v.  LitOe  Rock,  M.  R.  A  T.  R.  Co.^ 
Fed.  Rep.  68Q. 

In  Michigan  it  is  lawful  for  an  insolvent  cor- 
poration to  prefer  a  stockholder  or  director. 

Bank  of  Montreal  v.   The  J.  E.  PotU  SaU  S 
Lumber  Go.,  and  Kendall  ▼.  Bishop,  supra. 
Digitized  by  ^OOQ IC 


1898. 


Bbown  t.  Obakd  Rafim  Pablob  Fubnitubb  Co. 


821 


It  ^at  urged  that  the  question  here  involved 
was  the  relation  of  a  corporation  to  its  directors 
and  their  lespective  rights  and  duties,  and  was, 
therefore,  a  question  of  general  law,  upon 
which  the  courts  of  the  United  States  were  at 
liberty  to  adopt  their  own  rule  of  decision,  re- 
gardless of  the  rule  adopted  by  the  highest 
court  of  the  state.  This  contention  cannot 
prevail. 

Etheridge  v.  Bperry,  189  U.  S.  266,  85  L.  ed. 
171;  Clailarne  County  v.  Brooks,  111  U.  8. 
400,  28  L.  ed.  470;  Detroit  v.  Osborne,  185  U. 
S.  492,  84  L.  ed.  260;  AUen  y.  Fairbanks,  45 
Fed.  Rep.  445.  85  Cent.  L.  J.  822. 

It  is  now  held  with  practical  unanimity  by 
all  the  courts  that  an  insolvent  corporation  like 
an  individual  may  prefer  its  creditors,  in  the 
abseoce  of  any  statutory  prohibition.  It  is  also 
held  with  like  unanimity  in  the  later  cases  that 
a  corporation  may  deal  with  its  directors.  If 
these  two  propositions  be  conceded  to  be  law, 
it  seems  impossible  to  evade  the  conclusion  that 
an  insolvent  corporation  may  prefer  a  director. 

Bergen  Y,  P&tpoise  Fishing  Co.  42  N.  J.  Eq. 
897;  Straiten  v.  AUen,  16  N.  J.  Eq.  288;  Cen- 
tral B,  d  Bkg.  Co.  of  Oeorgia  v.  Claghorn,  1 
Speers,  -Eq.  545;  Planters  Bank  of  Farmtille 
V.  WhittU,  78  Va.  737;  BueU  v.  Buckingham, 
16  Iowa,  284,  85  Am.  Dec.  516;  BaUam  v. 
Indianola  Hold  Co,  56  Iowa.  179;  Whitv>dl  v. 
Warner,  20  Yt.  444;  CaUin  v.  Eagle  Bank  of 
New  Baven,  6  Conn.  288;  Smith  v.  Skeary,  47 
Conn.  47;  Ashhumfs  App.  60  Pa.  290:  Gor- 
don V.  Preston,  1  Watte,  885,  26  Am.  Dec.  75; 
Duncomb  v.  New  York,  E.  d  N.  B.  Co.  84  N. 
Y.  190. 

The  following  cases  support  the  contention 
that  sn  insolvent  corporation  cannot  prefer  its 
directors: 

Stout  V.  Taeger  MiUing  Co,  18  Fed.  Rep. 
802;  Lippineott  v.  Shato  Carriage  Co.  25  Fed. 
Rep.  577;  Coons  v.  Tome,  9  Fed.  Rep.  532; 
Corfiett  V.  Woodward,  5  Sawy.  403;  Bradley 
V.  Converse,  4  Cliff.  879;  Bradley  v.  FarweU, 
Uolroes,  438;  Adams  v.  Kehlor  Milling  Co, 
85  Fed.  Rep.  488;  Eotoe  v.  Sanford  Fork  db 
Tool  Co.  44  Fed.  Rep.  281;  Consolidated  Tank 
Line  Co.  v.  Kansas  City  Varnish  Co,  45  Fed. 
Rep.  7;  Haywood  v.  Lincoln  Lumber  Co,  64 
Wis.  688;  Beach  v.  Miller  (Rl.)  Jan.  19.  1888. 

In  all  these  cases  will  be  found  a  misapplica- 
tion of  the  trust-fund  principle. 

Tait«  Circuit  Judge,  delivered  the  opinion 
of  the  court : 

It  is  not  contended  on  behalf  of  the  com- 
plainants that  the  debts  which  the  mortgages 
in  question  were  given  to  secure  are  not  valid 
debte  of  the  company,  with  the  exception  of 
the  note  held  by  Clara  M.  Pierce  for  $1,000. 
Whether  the  Pierce  note  is  a  valid  obliga- 
tion is  not  material  on  this  issue,  because 
the  other  secured  debts,  if  the  mortgages  are 
held  valid,  are  more  than  enough  to  consume 
the  fund  in  court.  There  is  no  charge  of 
actual  bad  faith  made  with  reference  to  the 
giving  of  these  mort^ges.  The  contention 
of  the  compl.iinants  is  that  these  mortgages 
should  be  held  to  be  invalid— First,  because 
they  are,  in  efl'ect,  common-law  assignmento, 
with  preferences,  as  between  creditors,  and 
are  therefore  void  under  the  Statute  of  Mich- 
igan (2  How.  Stat.  §  8789)  which  provides 
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that  *'all  assignments  commonly  called  com- 
mon-law  assignments  for  the  benefit  of  cred- 
itors shall  be  void  unless  the  same  shall  be 
without  preference  as  between  such  creditors, 
and  shall  be  of  all  property  of  the  assignor 
not  exempt  from  execution  f"  second,  because 
the  mortgages  were  given  by  an  insolvent 
corporation  to  secure  debts  in  which  the 
stockholders  and  directors,  whose  votes  made 
the  mortgages  the  act  of  the  corporation,  had 
a  personal  interest  in  them,  as  grantors  iJiere* 
of. 

1.  The  question  whether  these  chattel  mort- 
gages are  void,  as  common- law  assignments 
giving  preference  to  creditors,  under  the  stat- 
ute 0?  Michigan,  is  a  question  purely  of 
local  law.  This  is  expressly  decided  by  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Etheridge  v.  Sp&rrv,  189  U.  S.  266, 
35  L.  ed.  171.  Mr,  Justice  arewer,  speaking 
for  the  court,  said  in  that  case : 

"  While  chattel  mortgages  are  instruments 
of  general  use,  each  state  has  a  right  to  de- 
termine for  itself  under  what  circumstances 
they  may  be  executed,  the  extent  of  the  riehu 
conferred  thereby,  and  the  conditions  of  their 
validity.  They  are  instruments  for  the  trans- 
fer of  property,  and  the  rules  concerning^  the 
transfer  oi  property  are,  primarily,  at  least, 
a  matter  of  state  regulation.  We  are  aware 
that  there  is  a  great  diversity  in  the  ruling 
on  this  question  by  the  courto  of  the  several 
states ;  but,  whatever  may  be  our  individual 
views  as  to  what  the  law  ought  to  be  in  re- 
spect thereto,  there  is  so  much  of  a  local 
nature  enter iuK  into  chattel  mortgages  that 
this  court  willaccept  the  settled  law  of  each 
state  as  decisive  in  respect  to  any  case  arising 
therein. " 

There  can  be  no  doubt  that,  under  the  de- 
cisions of  the  supreme  court  of  Michigan,  the 
mortgages  in  question  here  are  not  violations 
of  the  statute  forbidding  preferences  in  com- 
mon-law assignmente.  It  is  said  that  at  the 
time  these  mortgages  were  executed,  under 
the  then  last  decision  of  the  supreme  court  of 
Michigan,  in  Kendall  v.  Bisliop,  76  Mich. 
634,  these  mortgages  would  have  been  in- 
valid, and  that  the  law  of  the  state,  which 
this  court  should  follow  with  respect  to  the 
mortgages,  is  the  law  which  was  in  force  as 
then  expounded  by  the  supreme  court.  Con- 
ceding, for  the  purposes  of  the  argument,  that 
under  the  case  of  KendaU  v.  Bishop,  supra, 
these  mortgages  must  be  held  invalid,  we  are 
of  opinion'that,  if  subsequent  decisions  of  the 
supreme  court  have  reversed  the  principle  an- 
nounced in  that  case,  we  should  follow  those 
subsequent  decisions.  The  right  of  the  com- 
plainants and  their  general  creditors  to  take 
the  mortgages  was  a  remedy,  and  not  a  con- 
tractual right ;  and  there  is  nothing  in  this 
case  to  show,  or  justify  a  presumption,  that 
the  debts  represented  by  the  complainants  and 
other  unsecured  ireneral  creditors  were  con- 
tracted on  the  faith  of  the  inability  of  the  cor- 
poration to  prefer  creditors  by  chattel  mort- 
gage. Certainly,  it  would  not  impair  their 
contracto  of  inaebtedness  if  the  legislature 
of  Michigan  had  repealed  the  statute  making  ^ 
common-Taw  assignments  with  preferences 
void.  If  so,  the  law  of  the  state  of  Michigan, 
which  we  are  to  administer,  is  the  law  orthj^ 
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ttate,  as  expouDded  by  its  highest  tribunal, 
when  the  remedy  comes  to  as  for  our  enforce- 
ment. It  was  decided  in  Warner  v.  Little- 
field  that  a  debtor,  though  insolvent,  might 
secure  a  creditor,  for  tlie  payment  of  a  pre- 
existing debt,  by  a  mortgage  upon  all  his 
property,  although  he  should  have  numer- 
ous creditors  who  were  unsecured,  and  that 
neither  the  fact  of  the  debtor's  insolvency, 
nor  the  knowledge  of  the  creditor  of  that  fact, 
would  defeat  or  impair  a  mortgage  security 
taken  for  an  honest  debt ;  that^tHe  fact  that 
the  mortgagee  was  not  the  creditor  of  the 
mortgagor,  and  that  the  mortgage  was  exe- 
cuted in  trust  to  secure  certain  specified  cred- 
itors the  amounts  of  their  several  claims,  did 
not  tend,  in  any  degree,  to  give  the  instru- 
ment the  character  of  a  common- law  assign- 
ment ;  that  if  the  instrument  was  a  convey- 
ance given  upon  condition,  as  a  security  for 
a  pre-existing  debt,  and  contained  no  trust  in 
its  body,  whereby  the  property  was  with- 
drawn from  the  right  of  the  mortgagor  or 
others  to  redeem,  who  ordinarily  have  such 
right  in  cases  of  chattel  mortgages,  or 
whereby  the  title  of  the  property  was  placed 
beyond  the  reach  of  execution  as  to  any  sur- 
plus, then  the  instrument  was  a  chattel  mort- 
gage, but  if  it  conveyed  the  absolute  title  to 
a  trustee  for  the  benefit  of  creditors,  and  thus 
placed  the  property  and  surplus  beyond  the 
reach  of  creditors,  it  was  a  common-law  as- 
signment ;  that  the  question  whether  the  in- 
strument was  a  chattel  mortgage,  or  an  as- 
signment for  the  benefit  of  cr^itors,  must  in 
all  cases  be  determined  as  a  question  of  law, 
upon  the  contents  of  such  instrument,  and  not 
from  any  outside  testimony ;  and  that  unless 
the  convevance,  upon  its  race,  purported  to 
convey  all  of  the  debtor's  property  to  secure 
certain  preferred  creditors,  by  an  absolute 
title,  the  court  was  not  at  liberty  to  declare 
it  a  common- law  assignment.  The  case  of 
Wwrner  v.  LittUfidd,  89  Mich.  829,  only  fol- 
lowed the  case  of  SJiddon  v.  Manny  85  Mich. 
265,  and  was  followed  by  the  supreme  court 
in  Bank  of  Montreal  v.  Ilia  J.  B,  Potts  Salt  dt 
Lumber  Co.,  90  Mich.  845.  It  is  not  disputed 
tiiat  the  mortgages  in  this  case  have  the  ordi- 
nary form  of  a  chattel  mortgage  under  the 
statutes  of  Michigan.  They  have  the  defeas- 
ance clause,  and  the  necessary  legal  import  of 
their  language  is  that  the  absolute  title  does 
not  pass  to  the  person  named  as  mortgagee, 
but  only  a  title  on  condition ;  leaving  m  the 
mortgagor  the  right  to  redeem  the  same,  and 
in  the  general  creditors  the  right  to  levy  upon 
the  equity  of  redemption.  Reliance  is  nad  on 
the  fact  that  one  of  the  notes  under  the  second 
mortgage  was  due  at  the  time  the  mortjcage 
was  given.  The  language  of  the  defeasance 
clause  of  that  mortgage  was  as  follows :  **  To 
have  and  to  hold  the  same  forever ;  provided, 
always,  and  the  condition  of  these  presents  is 
such,  that  if  the  said  party  of  the  first  part 
shall  pay  or  cause  to  be  paid,  the  debts  above 
mentioned,  with  interest  thereon,  at  matur- 
ity, then  this  instrument  and  said  notes  shall 
be  void  and  of  no  effect,  and  said  party  of  the 
first  part  agrees  to  pay  the  same  according- 
ly." 
We  do  not  think  the  defeasance  clause  is 
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rendered  null  and  void  by  reason  of  the  fact 
that  one  of  the  debts  secured  by  the  mortgage 
was  due  at  the  time  the  mortgage  was  given. 
The  sensible  construction  of  the  defeasance 
clause  would  seem  to  be  that  the  mortgage 
would  not  become  absolute  until  after  de- 
mand for  the  payment  of  the  note  subsequent 
to  the  giving  of  the  mortgage  and  a  refusal  to 
pay.  Reliance  is  had  by  the  complainants  on 
certain  language  of  the  supreme  court  of 
Michigan  in  the  case  of  Warner  v.  Littlefield, 
already  referred  to,  as  follows:  •*The  ques- 
tion as  to  whether  the  instrument  is  a  chattel 
mortgage,  or  an  assignment  for  the  benefit 
of  creditors,  must,  in  all  cases,  be  determined 
as  a  question  of  law  upon  the  contents  of 
such  instrument,  and  not  upon  any  testimony 
which  appears  outside  of  such  instrument; 
and  unless  the  conveyance,  upon  its  face, 
purports  to  convey  all  of  the  debtor's  prop- 
erty to  secure  some  creditors,  in  preference 
to  others,  by  an  absolute  title,  the  court  is 
not  at  liberty  to  declare  it  a  common- law  as- 
signment ;  and  if  the  facts  appear  outside  of 
the  instrument  itself,  and  tend  to  prove  that 
the  instrument  was  made  with  the  intention 
of  having  the  effect  of  a  common- law  assign- 
ment, or  with  the  intention  of  evading  the 
statute,  then  it  becomes  a  question  of  fact, 
for  the  jury  to  decide,  and  not  for  the  court* 
It  is  said  here  that  the  facts  dehors  the  in- 
strument show  that  it  was  intended  by  the 
parties  to  be  a  common-law  assignment, 
though  on  its  face  it  was  only  a  chattel  mort- 
gage. That  the  effect  of  a  mortgage  which 
conveys  all  the  property  of  an  insolvent 
debtor  to  a  trustee,  with  power  to  sell,  and 
distribute  the  proceeds  among  the  preferred 
creditors,  whose  claims  exceed  the  value  of 
the  property  conveyed,  is  practically  the 
same  as  a  common-law  assignment,  was,  of 
course,  obvious  to  the  court  rendering  the 
above  opinion.  It  cannot,  therefore,  be  con- 
strued to  mean  that  because  a  chattel  mort- 
gage has  the  effect  of  a  common- law  assign> 
ment,  in  that  it  disposes  of  all  the  property 
of  the  debtor,  with  perference  to  certain 
creditors,  the  debtor  himself  intended  a  com- 
mon-law assignment.  It  may  be  a  little  dif- 
ficult to  say  what  distinction  the  court  did 
have  in  mind,  in  the  above  language.  It  was 
probably  referring  to  a  case  where  there  is 
some  secret  agreement  between  the  debtor  and 
the  mortgage  creditors,  dispensing  with  the 
obligation  of  the  defeasance  clause,  so  that 
the  mortgage,  on  its  face,  does  not  express 
the  real  agreement  between  the  parties. 
There  is  nothing  in  this  case  to  show  that 
the  mortgage  was  not  a  bona  fide  attempt  to 
secure  pre-existing  indebtedness.  Ita  effect, 
in  view  of  the  impossibility  and  improba- 
bility that  the  corporation  could  ever  redeem 
the  property,  was  necessarily  to  transfer  the 
property  to  a  trustee,  who  should  sell  it,  and 
distribute  the  proceeds  as  an  assignee  under 
a  common-law  assignment  would.  But  it  is 
not  shown,  and  we  cannot  infer,  that,  if  the 
corporation  or  any  attaching  creditor  had  seen 
fit  to  redeem  the  property  by  paying  the  debts 
secured  by  the  mortgage,  there  would  have 
been  resistance  on  the  part  of  any  secured 
creditors  to  an  enforcement  of  this  right  se- 
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«ured  by  the  mortgage.  We  are  very  clear, 
under  the  cases  cited,  that  in  Michigan  the 
mortgages  are  valid. 

Objection  is  made  that  the  mortgages  were 
not  authorized  by  the  directors  and  stock- 
holders, as  given.  It  seems  to  us  that  they 
Are  quite  within  the  resolution  passed  by  the 
stockholders.  The  recital  in  the  resolution 
made  the  consideration  for  giving  the  mort- 
gage the  advancing  of  the  additional  $8,000 
by  Mrs.  Long,  to  assist  the  corporation,  and 
the  agreement  to  advance  $1,000  more,  when 
required.  The  other  $1, 000  was  not  required 
by  any  one  connected  with  the  corporation, 
«nd  it  cannot  be  said,  therefore,  that  she  did 
not  comply  with  her  full  contract,  entitling 
her  to  the  mortgage.  The  resolution  author- 
ized the  secretary  and  treasurer  to  secure  any 
and  all  other  creditors  by  mortgages  subject 
to,  and  subsequent  to,  the  mortgage  to  Mrs. 
Long.  It  is  said  that  this  required  a  mort- 
gage which  should  secure  all  other  creditors. 
We  do  not  think  so.  It  was  evidently  the  in- 
tention to  give  the  right  to  secure  any  other 
creditors,  the  word  **  and"  having  the  meaning 
of  "or,"  in  that  connection. 

2,  We  now  come  to  the  question  whether 
the  fact  that  Harry  and  W.  J.  Long,  di- 
rectors, were  interested  as  guarantors  and  in- 
<lorsers  upon  most  of  the  notes  secured  by  the 
mortgages,  and  were  directors  and  stock- 
holders in  the  corporation,  and  as  such  voted 
to  give  the  mortgages,  renders  the  mortgages 
invalid.  The  question  has  been  directly 
decided  by  the  supreme  court  of  Michigan 
against  the  contention  of  the  complainants. 
In  the  case  of  Bank  of  Montreal  v.  The  J.  E. 
PotU  Salt  d  Lumbt^  Co.,  90  Mich.  845,  mort- 
ffages  which  secured  directors,  given  by  an 
insolvent  corporation,  were  held  to  be  valid. 
Said  the  supreme  court  (Montgomery,  «/.); 
"Nor  is  the  law  of  this  state  that,  as  soon  as 
a  corporation  becomes  insolvent,  the  directors 
of  the  corporation  become  trustees  for  all  the 
creditors  alike,  in  such  sense  as  to  prevent 
their  giving  valid  security  by  way  of  pref- 
erence to  one  of  the  directors  or  stockholders. 
We  are  aware  that  the  decisions  of  the  various 
states  are  not  uniform  as  to  this  question,  and 
that  a  number  of  very  eminent  text- writers 
have  deprecated  a  state  of  the  law  which 
admits  of  such  preferences.  But,  to  adopt 
the  language  of  Dillon, «/.,  in  BtteU  v.  Buck- 
ingham, 16  Iowa,  284,  85  Am.  Dec.  516,  this 
condition  of  the  law  'may  constitute  a  good 
legislative  reason  for  giving  priority  to  out- 
fliae  creditors,  but  the  legislature  must  fur- 
nish the  remedy. '  In  the  case  referred  to,  it 
was  held  that  being  an  officer. of  the  corpora- 
tion did  not  deprive  Buell  of  the  right  to 
enter  into  competition  with  other  cr^itors 
and  run  a  race  of  diligence  with  them.  8ee 
also,  Hallam  v.  Indianola  Hotel  Co.  56  Iowa, 
179 ;  Garrett  v.  Burlington  Plow  Co,  70  Iowa, 
697,  59  Am.  Rep.  461 ;  Smith  v.  Skeary,  4n 
Conn.  54 ;  Catlin  v.  EagldtBank  of  New  Haven, 
«  Conn.  238 ;  Central  E.  d  Bkg.  Co.  of  Georgia 
V.  Cl<tghom,  1  Speers,  Eq.  545 ;  Planters  Bank 
4tf  Farmville  v.  Whittle,  78  Va.  789  ;  fjeavitt 
V.  Oxford  d  G.  Silver  Min.  Co.  8  Utah,  265 ; 
WhitweU  V.  Warner,  20  Vt.  444;  Holt  v. 
Bennett,  146  Mass.  437;  Twin -Lick  Oil  Co.  of 
Weet  Virginia  v.  Mar  bury,  91  U.  8.  587.  28 
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L.  ed.  828 ;  Wilkinson  ▼.  Bauerle,  41  N.  J. 
EoL  685." 

To  the  cases  cited  In  the  above  opinion  may 
be  also  added  Hills  v.  Stockwell  d  D.  Fur- 
niture Co.  28  Fed.  Rep.  482 ;  Taylor  County 
Ct.  V.  Baltimore  d  0.  E.  Co.  85  Fed.  Rep. 
161 ;  Gould  V.  Little  Eock,  M.  E.  d  T.  E,  Co. 
52  Fed.  Rep.  680 ;  Stratton  v.  AUen,  16  N. 
J.  Eq.  283 ;  Duncomb  v.  New  York  d  H,  E. 
Co.  84  N.  Y.  190. 

Several  cases  have  been  cited,  some  of  them 
decisions  of  circuit  courts  of  the  United 
States,  in  which  it  has  been  held  that,  while 
it  is  lawful  for  a  corporation  to  prefer  cred- 
itors, it  is  not  equitable  or  permissible  for 
directors  of  a  corporation  to  nrefer  them- 
selves, even  if  they  are  bona  fiae  creditors, 
because  they  are  trustees.  It  may  be  conceded 
that  the  trust  relation  justifies  and  requires 
courts  of  equity  to  subject  preferences  by  an 
insolvent  corporation  of  its  own  directors  to 
the  closest  scrutiny,  and  places  the  burden 
upon  the  preferred  director  of  showing,  be- 
yond question,  that  he  had  a  bona  fide  debt 
against  the  corporation ;  but  we  do  not  see 
why,  if  a  corporation  may  prefer  one  creditor 
over  others,  it  may  not  prefer  a  director  who 
is  a  bona  fide  creditor.  Preferences  are  not 
based  on  any  equitable  principle.  They  go 
by  favor,  and  as  an  individual  may  prefer, 
among  his  creditors,  his  friends  and  relatives, 
so  a  corporation  may  prefer  its  friends. 

There  are,  as  has  been  said,  several  decisions 
in  the  federal  courts  upholding  the  opposite 
doctrine,  but  no  such  decision  has  been  ren- 
dered by  the  Supreme  Court  of  the  United 
States.  The  Supreme  Court  of  the  United 
States,  in  several  cases,  has  held  that  the  sub- 
scriptions of  its  stockholders  are  a  trust  fund 
for  the  payment  of  its  creditors,  in  so  far  that 
the  corporation  may  not  release  stockholders 
from  payment  thereof  {Scomll  v.  Thayer^  105 
U.  S.  148,  26  L.  ed.  968)  ;  but  it  has  as  yet 
not  announced  the  doctrine  that  the  assets  of 
a  corporation  are  a  trust  fund  for  equal  dis- 
tribution among  its  creditors.  For  a  full 
review  of  the  cases,  see  the  opinion  of  Mr. 
Justice  Brewer  in  Hollins  v.  Brierjield  Coal  d 
Iron  Co.,  150  U.  S.  871,  87  L.  ed.  1113  {de- 
cided by  the  Supreme  Court  of  the  United 
States  November  20,  1898).  That  court  has 
not  announced  the  doctrine  that  a  corporation 
may  not  prefer  one  of  its  creditors,  and  it  has 
not  announced  the  doctrine  that  a  corporation 
may  not  prefer  as  a  creditor  one  of  its  di- 
rectors. In  the  case  of  The  George  T,  Smith 
Middlings  Purifier  Co.  v.  McGroarty,  136  U. 
8.  287,  34  L.  ed.  846,  the  Supreme  Court  of 
the  United  States  followed  the  supreme  court 
of  Ohio  in  holding  that  the  assets  of  an  in- 
solvent corporation  were  a  trust  fund  for 
equal  distribution  among  its  creditors ;  but 
they  did  so  expressly  on  the  ground  that  this 
was  the  decision  of  the  supreme  court  of 
Ohio,  founded  on  the  constitution  and  statute 
law  of  that  state  with  reference  to  corpora- 
tions. The  opinion  of  Mr.  Justice  Gray  con- 
tains a  very  broad  intimation  that  there  is  no 
general  equitable  principle  requiring  sucli 
equal  distribution  among  the  creditors  of  the 
corporation.  All  the  decisions  of  the  Supreme 
Court  of  the  United  States  relied  on  and  re- 
ferred to  as  sustaining  the  view  that  the  bona 
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fide  debt  of  a  director  of  a  corporatioD  may 
not  be  paid  in  preference  to  tbe'debt  of  some 
other  creditor  are  cases  where  the  directors 
were  guilty  of  fraud  in  procuring  the  pay- 
ment of  their  own  debts  by  fraudulent  wast- 
ing of  the  asfiets  to  accomplish  the  preference. 
Such  were  the  cases  of  Drury  v.  Milwaukee  dt 
S.  R,  Go.  74  U.  8.  7  Wall.  299.  19  L.  ed.  40; 
EoehUr  v.  Black  River  Falls  Iron  Co.  67  U. 
S.  2  Black,  715,  17  L.  ed.  889 ;  Jaekion  ▼. 
Ltideling,  88  U.  8.  21  Wall.  616.  22  L.  ed. 
492.     There  is  no  such  element  in  this  case. 


It  has  been  argued  that  upon  this  questicMi 
the  court  should  reach  a  conclusion  as  upon  a- 
doctrine  of  general  law,  and  not  be  goyemed 
by  the  decisions  of  the  supreme  court  of 
Michigan.  Whether  this  be  true  or  not,  it 
is  the  duty  of  the  court,  where  the  matter  is 
one  of  doubt,  to  lean  towards  the  decision  of 
the  st«te  court. 

The  decree  of  the  court  below  is  affirmed^  at 
the  costs  of  the  appellanta. 


VERMONT  SUPREME  COURT. 


MaryE.  BATES,  Appt,^ 

E.  W.  HORNER  et  oL 

(65yt.471.) 

Trastees  of  a  Tillaire  in  purehaalng  a 
led^  of  rock  and  votiii^  to  locate  a 


stone  crusher  there  act  olllcially.  and' 
are  not  pereoDally  liable  to  one  whose  horse  wa» 
f rlfrhtened  by  the  stone  orusher,  where  they  did 
not  participate  as  laborers,  operatlvesT  or  superw 
intendenta  in  settintf  up  and  operatinflr  the  cniaiw^ 
er. 

(May  86, 1883.) 


NoTB— PerMmoI  UdbUity  of  highway  officers  for 
neffiioence, 
L  Nature  of  their  office. 
2.  CapaeUy  in  which  liable, 
&  Duties  required  of  thenu 
4.  Ministerial  duties. 
&  Foundation  of  liabUity, 
(i  Principle  exempting  from  lidbQUy,  ' 

a.  OenerdL 

b.  Error  of  judgmenL 

c.  Matters  of  diacretUmm 

d.  Necesstty  of  funds, 

e.  Order  of  the  court 

7.  Neeesstty  of  notice. 

a.  Tooffleers. 

b.  To  land  owners, 

8.  Principles  sustaining  HaMUty, 

9.  State  decisions. 

10.  For  acts  of  predecessors  or  successors* 

11.  For  acts  of  employis, 

12.  Adjoining  towns. 
19.  Canals. 

14.  Oriminalliabntty. 

].  Nature  of  their  office. 

Road  superylson  are  public  officers  and  not  mere 
agents  of  the  county  commissioners.  Anne  Arundel 
County  Ck>mr8.  v.  Duvall.  64  Md.  860, 88  Am.  Kep.898. 

Hlfrhway  surveyors  are  public  officers,  whose 
duties  and  authority  are  prescribed  by  statute,  and 
are  not  by  statute  agents  of  their  towns.  White  y. 
FhlUipston,  10  Met.  106;  Walcott  v.  Swampscott,  1 
Allen,  101;  Barney  v.  Lowell,  98  Mass.  670. 

In  Bates  y.  Rutland,  9  L.  R,  A.  868, 69B  V t.  178 
street  commissioners  were  held  public  officers  and 
not  agents  or  seryants  of  the  municipality. 

Their  powers  and  duties  being  prescribed  by 
statute  are  independent  of  the  town,  and  cannot 
be  directed,  controlled,  or  removed  by  the  town, 
end  the  officers  are  not  amenable  to  the  town  for 
1  he  manner  in  which  they  discharge  the  trust  re- 
posed in  them  by  law,  nor  can  the  town  exercise 
flTiy  right  of  selecting  the  servants  or  agents  by 
Whom  surveyors  shall  perform  their  work.  Wal- 
cott  V.  Swampscott,  supra;  Waidron  v,  Haverhill, 
143  Mass.  682. 

Highway  commissioners  are  a  quasi  corporation, 
and  suit  by  or  against  them  should  be  brought 
In  their  official  and  not  in  their  individual  names. 
Lang  V.  Soffell,  88  111.  App.  624:  Rutland  Highway 
Comrs.  V.  Dayton  Highway  Comrs.  60  111.  68. 

No  execution  should  issue  against  highway  com- 
nlssioners,  they  being  a  municipal  corporation. 
22  L.  R.A. 


Lange  v.  Soffell,  supra;  Kansas  v.  Juntgen,  84  DL 
860. 

2.  Oapadty  in  whUih  VabU. 

As  public  officers  acting  for  the  public  alone* 
they  are  exempt  from  personal  liability,  but  if  en- 
gaged in  special  employment  with  duties  of  a  more 
private  character  concerning  individuals,  as  well 
as  the  public,  they  are  liable  to  private  actioaa. 
Robinson  v.  Rohr,  2  L.  R.  A.  866,  78  Wis.  486. 

They  must  act  as  independent  public  officers,  and 
not  as  the  agents  of  the  corporation.  Conrad  ▼• 
Ithaca  VillHge  Trustees.  16  N.  Y.  168;  Hiokok  ▼. 
Plattsburgh  Village  Trustees,  reported  in  TioCe.  10> 
N.  Y.  168. 

The  responsibility  for  repairs  in  highways  in  geo- 
eral  rests  upon  the  officers  individually  having- 
ohariafe  thereof,  and  not  upon  the  townships.  Leonl 
Twp.  V.  Taylor,  20  Mich.  158;  Marathon  Twp.  y» 
Oregon  Twp.  8  Mich.  879. 

The  civil  remedy  for  misconduct  in  office  is  re- 
stricted, and  depends  exclusively  upon  the  nature 
of  the  duty  which  has  been  viohited.  Wilson  ▼» 
New  York,  1  Denio,  606,  48  Am.  Dec.  719. 

8.  Duties  re(iuired  of  them. 

Commissioners  of  highways  are  charged  with  the 
duty  of  acting  with  vigilance  and  watchfulness  In 
ascertaining  the  condition  of  the  highways,  and 
they  must  exercise  proper  care  in  their  mainte- 
nance in  a  reasonably  safe  condition  for  all  ordl* 
nary  tra *'eL    Bmbler  v.  Wallkill,  67  Hun,  884. 

A  reasonable  degree  of  watchfulness  in  asoeiw 
taining  the  condition  of  their  roads  and  prevent- 
ing their  dilapidation  is  ail  that  is  required  by  law 
of  highway  commissioners.  Hicks  v.  i;hairee,  19 
Hun,  288,  where  an  inspection  of  a  bridge  failed  fa 
disclosea  defect,  which  nothing  but  the  total  rsi- 
moval  of  the  bridige  could  have  shown. 

To  the  same  effect,  Barton  y.  Syracuse.  86  N.  T. 
67;  McCarthy  v.  Syracuse,  46  N.  Y.  194;  Hover  v. 
Barkhuof,  44  N.  Y.  118;  Bostwick  ▼.  Barlow,  U 
Hun,  177. 

Such  degree  of  watchfulness  extends  to  ascer> 
taining  the  condition  of  the  structure  from  time 
to  time  and  preventing  the  same  from  becomins^ 
dilapidated  or  obstructed.  McCarthy  ▼.  Syiacusew 
46  N.  Y.  196. 

They  must,  with  reasonable  care  and  fidelity,  dis- 
charge the  duties  they  have  solemnly  sworn  to 
perform.    Hover  v.  Barkhoof,  Supra. 

They  are  bound  to  make  repairs  and  remove  ob-> 
structions  interrupting  and  impeding  traillo.  Grif- 
fith V.  Follett,20  Barb.  680. 


Jigitized  by  V^OOQ  IC 
See  also  31  L.  R.  A.  174;  45  L.  R.  A.  79;  47  L.  R.  A.  752. 


1893. 


BaT£B  T.    HOIIKBU. 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Kutiand  County  Court  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  caused  by  defendants'  negligence.  Af' 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Georg^e  E«  Lawrence  and  J* 
C.  Baker  for  appellant. 

Messrs,  Butler  ft  Moloney  for  appel- 
lees. 


Start,  Jl,  delivered  the  opinion  of  the 
court : 

The  plaintiff's  evidence  tended  to  ^ow 
that,  ^hile  she  was  riding  in  the  village  of 
Rutland,  her  horse  became  frightened  and 
unmanageable  by  reason  of  the  appearance 
and  noise  caused  by  the  operation  of  a  stone 
crusher,  located  partly  on  the  land  of  one 
Engram,  and  partly  within  the  boundaries 
of  the  highway,  and  a  little  beyond  the  vil- 
lage limits ;  that  the  horse,  by  reason  of  be- 


A  person  assumlnfr  the  duties  and  powers  of  a 
public  officer  by  contract  with  tbe  state  becomes 
responsible  for  special  damage  occasioned  by  his 
neffliffenoe.  Robinson  v.  Chamberlain,  84  N.  Y. 
880,00  Am.  Dec.  718:  Fulton  F.  Ins.  Co.  v.  Baldwin, 
87  N.  Y.  648;  Johnson  v.  Belden,  47  N.  Y.  180. 

They  are  required  to  direct  the  work,  to  make 
repairs,  as  determined.  McCk)rd  v.  High,  24  Iowa, 
886;  LaoouT  v.  New  York,  8  Duer,  406;  Uoyd  y.  New 
York,  6  N.  Y.  860,  66  Am.  Deo.  847:  Camden 
▼.  Mulford,  86  N.  J.  L.  66;  Rochester  White  Lead  Co. 
y.  Rochester,  8  N.  Y.  466,  S8  Am.  Dec  816. 

Surveyors  of  highwi^  have  a  right  to  remove 
soil  or  gravel  from  one  part  of  the  highway  to  an- 
other, for  the  making*  of  a  public  road  and  for  the 
repair  of  the  same,  so  as  to  make  it  safe  and  oon- 
yenlent  for  public  travel  without  liability  to  the 
owner  of  the  soil.  Denoiston  v.  Clark,  125  Mass. 
216;  Adams  v.  Bmerson,  6  Pick.  68;  Phillips  v.  Bow- 
ers, 7  Gray,  21;  Burr  y.  Leicester,  121  Mass.  241: 
Jackson  y.  Hathaway,  15  Johns.  447,  8  Am.  Deo. 
268;  Fish  v.  Rochester,  6  Paige,  268, 8  L.  ed.  881;  Bls- 
sellr.  ColUns,28  Mich.  277,  16  Am.  Rep.  217:  Baz- 
ster  V.  Winooskl  Tump.  Co.  22  Vt.  114,  62  Am.  Dec. 
84;  Cole  v.  Drew.  44  Vt.  48,8  Am.  Rep.  868:  Chapln 
V.  SulUvan  Railroad,  80  N.  H.  564,  75  Am.  Dec.  287; 
Aldrlch  V.  Drury,  8  R.  L  554,  5  Am.  Rep.  624;  New 
Haven  y.  Sargent,  88  Conn.  50, 8  Am.  Rep.  86a 

In  Hovey  v.  Mayo,  48  Me.  8S32,  the  right  was  ex- 
tended to  tbe  removal  of  soil  from  one  highway  to 
another  within  their  Jurisdiction. 

If  tbe  authority  of  a  public  officer  to  act  is  defined 
by  statute,  all  who  contract  with  him  will  be  pre- 
sumed to  know  the  extent  of  his  authority  and 
cannot  allege  Ignorance  as  a  ground  for  charging 
him  with  excessive  duty  or  authority,  ooless  such 
officer  knowingly  mislead  the  other  party.  New- 
man V.  Sylvester,  42  Ind.  106. 

A  commissioner  obeying  the  demands  of  a  yaiid 
statute  is  not  liable  in  damages  for  the  error  of 
assessors.    Hampton  v.  Hamsher,  85  N.  Y.  S.  R.  841, 

They  have  no  authority,excepting  as  to  highways 
and  roads  upon  land.   Austin  v.  Carter,  1  Mass.  281. 

The  duty  imposed  upon  such  officers  should  be  a 
personal  one,  and  not  only  one  which  he  Is  under 
obligation,  but  clothed  with  ability,  to  perform 
both  in  tbe  means  furnished  to  him  and  the  legal 
authority  to  act  irrespective  of  superior  officers. 
Nowell  V.  Wright.  8  AUeo,  166,  80  Am.  Dec.  62. 

The  General  Statutes  of  Massachusetts,  chap.  44, 
I  8,  give  surveyors  of  highways  authority  to  re- 
move obstructions  such  as  buildings  upon  a  high- 
way.  Morrison  v.  Howe,  Morrison  v.  Clemenoe, 
120  Mass.  565. 

In  an  action  of  trespass  against  the  commission- 
ers of  a  highway  for  the  alteration  of  a  road,  It  was 
held  that  the  act  of  such  commissioners  in  laying 
out  the  same  was  not  a  special  and  statutory  au- 
thority, and  that,  therefore,  it  must  appear  by  the 
proceedings  or  by  proof  aliunde^  that  they  had 
Jurisdiction.   MlUer  v.  Brown,  56  N.  Y.  888. 

4.  MimiBlenrial  duties. 

The  work  of  repairing  highways  is  ministerial. 
Harris  v.  Carson,  40  111.  App.  147. 

Where  ministerial  duties  are  cast  upon  officers 
22  T..  R.  A. 


exercising  Judicial  functions,  the  violation  of  such 
ministerial  duty  being  absolute,  certain,  and  im- 
perative incurs  a  civil  responsibility.  Wilson  v. 
New  York,  1  Denlo,  605,  48  Am.  Dec.  710;  Rochester 
White  Lead  Co.  y.  Rochester,  8  N.  Y.  468.  68  Am. 
Dec.  816:  Hutson  v.  New  York,  5  Sandf.  280;  Peck 
y.  Batavia,  82  Barb.  684:  Olmsted  v.  Dennis,  77  N. 
Y.  878;  Pieroy  v.  Averlll,  87  Hun,  861;  White  y. 
PhllUpston,  10  Met.  100;  Harris  v.  Oarson,  supns; 
McCord  V.  High,  24  Iowa,  886;  Lacour  v.  New  York, 
8  Duer,  406:  Uoyd  y.  New  York,  5  N.  Y.  860, 66  Am. 
Dec.  847;  Camden  y.  Mulford,  26  N.  J.  L.  56:  O^mey 
V.  Smith,  86  111.  801:  Mills  v.  Brooklyn,  82  N.  Y.  480; 
Robinson  v.  Rohr,  2  L.  R.  A.  806, 78  Wis.  486;  Hover 
y.  Barkhoof ,  44  N.  Y.  118. 

Even  though  by  the  Act  of  1881,  chap.  06, 181,  a 
city  was  declared  not  liable.  Pieroy  v.  Averlll, 
wapra. 

For  the  neglect  of  an  imperative  duty  there  is  a 
civil  liability.  Adsit  v.  Brady,  4  Hill,  680,  40  Am. 
Dec.  806;  Shepherd  v.  Lincoln.  17  Wend.  260:  Rob- 
inson V.  Chamberlain.  84  N.  Y.  807,  00  Am.  Dec  718; 
Fulton  F.  Ins.  Co.  v.  Baldwin,  87  N.  Y.648:  Hicks  v. 
Dom,  42  N.  Y.  47, 58. 

They  must  discharge  their  ministerial  duties  in  a 
careful,  prudent  manner,  without  infringing  on 
the  rights  of  others,  or  unnecessarily  injuring 
them.  Hicks  v.  Dom  and  Rochester  White  Lead 
Co.  V.  Rochester,. supra;  Robinson  v.  Chamberlain, 
84  N.  Y.  860,  00  Am.  Dec.  718;  Barton  y.  Syracuse, 
86  N.  Y.  67. 

The  general  principle  is,  that  where  a  duty  of  a 
ministerial  character  is  imposed  by  law  upon  a 
public  officer  or  corporation  a  negligent  omission 
to  perform  the  duty  creates  a  liability  on  the  part 
of  such  officer  or  corporation  for  the  damages 
which  ludivlduals  may  sustain  by  reason  of  such 
omission,  and  that  such  liability  may  be  enforced 
In  a  civil  action  by  the  Injured  party.  McCarthy 
V.  Syracuse,  46  N.  Y.  106. 

When  authorized  by  law  to  exercise  a  merely 
ministerial  act  within  a  certain  limit,  he  must  obey 
the  law  to  the  letter,  otherwise  he  violates  It. 
Allen  V.  Com.  88  Va.  04. 

A  ministerial  officer  charged  by  statute  with  an 
absolute  and  certain  duty.  Is  liable  for  negligence. 
Clark  V.  MlUer,  64  N.  Y.  628. 

Even  though  he  refrained  from  action  upon  the 
honest  belief  that  the  statute  charging  such  duty 
was  unconstitutionaL   ibid. 

The  act  of  a  public  officer  in  changing  the  cross- 
ing of  a  stream  is  ministerial  in  its  nature,  and  it  is 
his  duty  to  perform  It  so  as  not  to  injure  others. 
McCord  v.  High,  24  Iowa,  886. 

Persons  with  Judicial  functions  exercising  minis- 
terial acts  are  liable  tor  damages  for  neglect.  Fer- 
guson V.  Earl  of  Klnnoull,  2  Clark  ft  F.  26L    * 

6w  FofimOalion  of  UdbOXHf, 

Duty  and  responsibility  go  along  with  power  and 
opportunity.    Harris  v.  Carson,  40  IlL  App.  147. 

A  public  officer  who  Is  bound  to  do  for  others 
that  which  is  beneficial  to  them  must  so  perform 
It.  Mason  v.  Pearson,  50  U.  8. 0  How.  248, 18  L.  ed. 
125.  f 

Digitized  by  ^OOQ IC 


826 


Vebmont  SuPBifiMB  Court. 


Mat, 


coming  so  frightened  and  unmanageable, 
went  down  an  embankment,  overturned  the 
carriage,  and  severely  injured  the  ^plaintiff. 
The  plaintiff's  evidence  also  tended  to  show 
that  the  stone  crusher,  as  erected,  located, 
and  operated,  was  a  public  nuisance  to  trav- 
elers upon  the  highway,  and  that  the  defend- 
ants had  to  do  with  its  location,  erection, 
and  oi)eration  on  that  occasion.  The  right 
to  maintain  and  keep  in  repair  the  streets 
and    highways   in  the   territory    embraced 


within  the  limits  of  the  village  of  Rutland 
is  given  to  the  village  by  ita  charter,  and 
the  regular  officers,  elected  by  the  village, 
having  control  of  such  maintenance  and  re- 
pair, are  a  president  and  eight  trustees.  The 
trustees  are  authorized  by  the  charter  to  ap- 
point a  street  commissioner,  and,  by  the 
charter,  it  is  made  the  dutv  of  the  street  com- 
missioner to  superintend  the  construction  and 
repair  of  streets,  walks,  culverta,  sewers,  and 
drains,  subject  to  the  authority  and  direction 


Negliirenoe  is  the  ^t  of  the  action.  Warren  v, 
dement,  24  Hun,  472. 

It  is  not  neoessary  to  show  that  sucb  ofBcer  acted 
willfully  or  maliciously.  Olmsted  v.  Dennis,  77  K* 
Y.  889:  Day  v.  Croseman,  1  Hun,  570;  Warren  v. 
Clement,  tupra. 

Negligence  may  be  predicated  of  an  omission  to 
perform  a  duty  enjoining  personal  supervision  and 
eare,  as  weU  as  of  an  improper  performance  of 
such  duty.    Bostwick  v.  Barlow,  14  Hun,  177. 

Tbe  oontrolliog  element  in  the  question  of  such 
liability  is,  that  the  act  complained  of  was  a  mis- 
feasance. Noweli  V.  Wright,  8  Allen,  161,  flO  Am. 
Deo.  9Z;  Beli  v.  Josselyn,  3  Gray,  809,  88  Am.  Deo. 
741.      . 

Their  liability  depends  upon  the  powers  oon- 
ferred  and  the  duties  imposed  upon  them,  and  the 
means  at  their  command  to  perform  such  duties. 
House  V.  Montgomery  County  Comrs.  60  Ind.  580, 
28  Am.  Rep.  657;  Perry  v.  Bamett,  66  Ind.  522* 

A  violation  of  the  duty  imposed  by  statute  must 
be  shown.    Smith  v.  Wright,  27  Barb.  621. 

Tbe  question  in  all  cases  is.  What  was  the  par- 
ticular nature  of  the  office  or  agency  held  by  the 
defendant,  and  bow  far  his  personal  responsibility 
attached  ia  reference  to  the  matter  complained  of 
as  causing  the  injury.  Nowell  v.  Wright,  8  Allen, 
166,  80  Am.  Dec.  62. 

The  belief  of  the  commissioners  that  they  have 
exercised  and  used  all  means  necessary,  or  in  the 
sufficiency  of  the  structure,  is  of  no  consequence 
or  materiality  In  a  defense  to  such  action.  Hover 
V.  Barkhoof,  44  N.  Y.  113, 

And  it  matters  not  that  such  belief  controverts 
any  question  of  mala  fidea  or  malice,  the  question 
being  negligence  or  no  negligence.    Ibid, 

Where  the  issue  is  negligence,  motives  of  good 
faith  are  immaterial.  Ibid,;  Robinson  v.  Rohr,  2 
L.  R.A.866,  78  Wis.  486. 

The  question  is  one  for  the  jury.  Stack  v.  Bangs, 
4t  Lans.  288. 

A.  Principles  exempting  from  Uabdity, 
a.  Oeneral. 

The  principle  giving  the  public  the  right  to  enter 
upon  land  adjoining  the  highway,  doing  as  little 
damage  as  possible,  and  to  remove  an  obstruction, 
is  applicable  to  the  case  of  the  highway  surveyor. 
Johnson  v.  Dunn,  184  Mass.  622,  where  such  obstruc- 
tion caused  the  highway  to  be  flooded. 

In  Sutton  v.  Clarke,  6  Taunt  29,  it  was  held  that 
they  were  not  liable  to  an  action  where  there  was 
no  emolument  for  their  services,  in  the  absence  of 
malice  where  they  acted  to  the  best  of  their  skill 
and  diligence,  and  upon  the  best  information  they 
could  procure. 

Whenever  a  person  sued  sets  up  a  defense  that  be 
was  an  officer  of  the  government,  acting  under 
color  of  law,  it  plainly  devolves  upon  him  to  show 
that  the  law  which  he  invokes  authorized  the  par- 
ticular act  in  question  to  be  done,  and  that  he 
acted  in  good  faith.  FJanders  v.  Tweed.  83  U.  S.  16 
Wall.  504,  21  L.  ed.  389;  Robinson  v.  Rohr,  2  L.  R.  A. 
866,  73  Wis.  430. 

He  must  show  that  his  acts  were  necessary  for 
the  construction,  repair,  or  preservation  of  the  I 
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road,  and  that  the  work  was  done  at  the  proper 
place.  Conwell  v.  Bmrie,  4  Ind.  209,  a  case  of  dam- 
age sustained  through  the  construction  of  a  cul- 
vert 

His  actions  must  be  within  the  soope  of  liis  an- 
thority,  in  order  to  free  him  from  liability.    Ibid. 

He  must  exercise  his  powers  bona  fide,  and  in  a 
proper  discharge  of  his  duty  to  the  public.    IMd. 

If  the  acts  are  done  within  the  soope  of  his  au- 
thority, they  do  not  become  iliee^  by  reason  of  the 
motive  influencing  them.  Benjamin  v.  Wheeler, 
8  Gray,  409;  Denniston  v.  Clark,  125  Mass.  216;  Opham 
V.  Marsh,  126  Mass.  546. 

The  duties  of  every  publi6  officer  charged  with 
having  public  work  done  to  be  paid  for  by  public 
money,  is  to  take  (^re  that  the  work  is  performed 
on  terms  most  advantageous  to  the  public.  State 
V.  Kern,  51  N.  J.  L.  259. 

If  such  officers  exercise  reasonable  diUgenoe  and 
effort  no  willful  failure,  neglect  or  refusal  to  dis- 
charge his  duty  can  be  imputed  to  him.  Parker  v. 
State,  29  Tex.  App.  872;  Moore  v.  State,  27  Tex.  App. 
489. 

There  is  no  duty,  however,  imposed  upon  high- 
way commissioners  to  use  their  own  peraonal  ex- 
ertions to  repair  or  to  guard  the  defects,  by  means 
of  information  as  to  the  defects.  Lament  ▼. 
Height  44  How.  Pr.  1. 

Commissioners  were  held  to  be  exempt  from  pri- 
vate action,  not  being  a  corporation  and  having  no 
corporate  funds.    McKenzie  v.  Chovln,  1  McMull. 

They  are  not  liable  for  consequential  injuries  re- 
sulting from  an  act  within  their  authority.  Bol- 
ton V.  Crowther,  4  DowL  ft  R.  195. 2  Bam.  &  C.  703. 
a  case  of  negligence  under  Turnpike  Act. 

Tbe  injuries  must  not  be  consequentiaL  East 
River  Gas  Light  Co.  v.  Donnelly,  93  N.  Y.  SSL 

There  is  no  liability  when  the  injury  is  not  proxi- 
mate or  conseq  uen  t  u  pen  the  defendant's  aot  Day 
V.  Crossman,  1  Hun,  570.  4  Thorn  p.  &  C  124. 

No  private  action  for  want  of  repairs  will  lie 
against  a  commissioner  of  a  district  MoKenzie  v, 
Chovin,  supra. 

When  the  surveyor  has  acted  in  good  faith,  the 
land  owner^s  remedy  is  against  the  township  trus- 
tees, under  1  Uev.  Stat  1876,  §  16,  p.  858.  Spitznogle 
V.  Ward,  '64  Ind.  80,  following  McOsker  v.  Burrell, 
65  Ind.  425. 

Where  a  village  charter  made  a  village  a  separate 
road  district  with  its  trustees  as  oommissioners  of 
highways,  with  powers  similar  to  town  oommi^- 
sioners,  it  was  held  that  they  were  not  independent 
public  officers  but  aaentB  of  the  viUagew  Weed  v. 
Ballston  Spa,  76  N.  Y.  829. 

b.  Error  of  judgmenL 

Ministerial  and  other  pubUo  officers,  though  nol 
employed  in  the  ordinary  administration  of  Justice, 
when  called  upon  by  law  to  exercise  a  deliberate 
judgment,  are  not  responsible  for  mere  errors  of 
Judgment  in  the  absence  of  corruption  or  malice. 
Austin  V.  Richardson,  1  Gratt  827:  Allen  v.  Com.  3 
Va.  94;  State  v.  Kern,  51 N.  J.  L.  259;  State  v.  Start- 
up, 89  N.  J.  L.  428. 

If  such  officers*  acts  are  within  their  Jurlsdiotjoo, 
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-of  the  trustees.  By  an  ordinance  adopted  by 
the  yillage,  it  is  made  the  duty  of  the  trust- 
-ees  to  appoint  a  street  commissioner,  who 
shall  have  in  charge  the  building  and  repair- 
ing of  all  streets  and  sidewalks  in  the  vil- 
lage, the  purchasing  of  material,  and  pro- 
•curing  of  labor,  under  the  direction  of  the 
trustees ;  and  it  is  provided  that  all  highway 
money  shall  be  expended  by  orders  drawn  in 
favor  of  the  street  commissioners.  The  de- 
fendants were,  at  the  time  of  the  injury  com- 


plained of,  trustees,  and  had  been,  with  one 
other,  appointed  by  the  president,  a  street 
committee  of  the  trustees.  The  trustees  pur- 
chased stone  to  be  crushed  for  use  upon  the 
streets  and  highways  of  the  village,  taken 
from  the  ledge  where  the  crusher  was  set  up 
and  operated.  It  was  conceded  in  argument 
that  the  trustees  voted  to  locate  the  stone 
crusher  at  the  ledge. 

The  case  of  Bates  ▼.  Kutland,  «3  Vt.  178. 
9  L.  R.  A.  868,  was  an  action  in  which  the 


•exercised  with  an  honesty  of  purpose,  with  an  in- 
tention of  avoiding  unneoeaeary  injury,  there  is  no 
personal  liability  for  an  error  In  judgment  In  the 
eelection  of  location,  or  the  mode  of  construction, 
^rnith  V.  Gould,  69  Wis.  881,  a  case  of  construction 
of  a  ditch  to  preserve  the  highway  under  Wis.  Bev. 
8tat§1286. 

Malice,  oppression,  or  arbitrary  action  must  be 
aho  wn.  Green  v.  Swift,  47  GaL  586,  a  case  of  a  navi- 
gable river. 

When  bound  under  penalty  to  act,  and  that  upon 
their  own  judgment  in  matters  some  whereof  are 
•Quasi  judicial  it  Is  unjust  and  contrary  to  public 
policy  to  hold  them  liable  for  an  error  of  judgment. 
HcOsker  v.  Burroll.  56  Ind.  4S5. 

A  supervisor  acting  within  the  scope  of  his  au- 
thority, in  good  faith.  Is  not  liable  to  an  action  in 
his  natural  capcusity  for  acts  done  in  his  official 
capacity.    IMd. 

If  his  opinion  Is  honest,  he  will  not  be  liaUe  even 
though  It  be  erroneous.    Ihid, 

To  the  same  effect  are  Garter  v.  Harrison,  6  Blackf . 
138;  Boyd  ^.  BlalsdelU  15  Ind.  73;  Conwell  v.  Emrie, 
4Ind.a06. 

o.  MaiHen  of  discretion. 

The  best  judgment  and  discretion  must  be  used, 
and  though  punishable  for  ibelr  corrupt  acts,  yet 
they  are  not  civilly  liable  for  the  execution  of  the 
trust  reposed  in  them.  Wilson  v.  New  York,  1 
Denio,  686, 43  Am.  Dec.  710. 

Where  their  powers  are  discretionary  to  be  exer- 
cised or  withheld  according  to  ^he  officer's  own 
views  of  necessity  and  propriety,  they  are  judicial, 
and  he  will  be  exempt  from  responsibility  for  the 
motive  influencing  him,  and  the  manner  of  per- 
formance.  IMd.;  Cole  v.  Medina  Village  Trustees, 
9t  Barb.  218;  Peck  v.  Batavia,  32  Barb.  684.  But  see 
McCord  V.  High,  24  Iowa,  386. 

Where  the  discretionary  acts  were  done  honestly, 
«ven  though  injury  resulted,  highway  commission- 
ers were  held  not  liable  for  negligence,  malice  or 
wantonness  not  being  shown.  Yealy  v.  Fink,  43 
Pa.  212,  82  Am.  Dec.  656;  a  case  of  damages  to 
■water  rights  caused  by  the  construction  of  a  cause- 
way Instead  of  a  bridge. 

Commissioners  are  not  hable  for  acts  done  within 
the  scope  of  their  authority,  no  malice  being  shown. 
Bnrton  v.  Fulton.  4D  Pa.  151. 

Such  officers  are  not  liable  for  an  act,  the  doing 
of  which  lies  in  their  discretion,  unless  they  act 
with  malice.  Edwards  v.  Ferguson,  78  Mo.  686; 
Reed  v.  Conway,  20  Mo.  22;  Upham  v.  Marsh,  128 
Maes.  546:  Bay  State  Brick  Co.  v.  Foster,  115  Mass. 
481;  Dennlston  v.  Clark,  126  Mass.  216;  Benjamin  v. 
Wheeler,  8  Gray,  409, 15  Gray,  486;  Burr  v.  Leiceeteri 
121  Mass.  241;  Morrison  v.  Howo,  Morrison  v.  Clem- 
enoe,  120  Mass.  566;  Johnson  v.  Dunn,  184  Mass.  522; 
Wilson  V.  New  York.  Cole  v.  Medina  Village  Trus- 
tees, and  Peck  v.  Batavia,  tupra;  Baker  v.  Sts^te, 
27  Ind.  486;  McOsker  v.  Burrell,  66  Ind.  425:  Carter 
V.  Harrison,  5  Blackf.  188;  Boyd  v.  Blalsdell,  16 Ind. 
73;  Conwell  v.  Emrie,  4  Ind.  208;  Teamey  v.  Smith, 
86  lU.  801:  Cubit  V.  O'Dett,  51  Mich.  847;  KendaU  v. 
Stokes,  44  U.  8. 8  How.  101,  11  L.  ed.  513:  AUen  v. 
Com.  88  Va.  94;  Laoour  v.  New  York,  8  Duer,  406; 
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Griffith  V.  Follett,  20  Barb.  620;  Urquhart  v.  Og- 
densburg,  01  N.  Y.  67,  43  Am.  Uep.  ffiS;  Hines  v. 
Lockport,  50  N.  Y.  288:  Mills  v.  Brooklyn,  82  N.  Y. 
489;  Waldron  v.  Berry,  61 N.  H.  136. 

The  exercise  of  good  faith  in  the  nse  of  such  dis- 
cretion will  be  presumed.  Garllnghouse  v.  Ja- 
cobs, 28  N.  Y.  207. 

In  all  such  cases  the  question  is.  Did  the  surveyor 
or  officer  perform  the  act  bona  fide  in  the  discharge 
of  his  duty  ''  according  to  the  best  of  his  abilities.** 
Waldron  v.  Berry,  supra. 

The  discretion  of  a  highway  officer  as  to  how  and 
where  he  will  expend  highway  labor  Is  limited  by 
the  rights  of  Individuals,  for  a  violation  whereof  he 
is  liable.  Teamey  v.  Smith,  and  Cubit  v.  0*Dett, 
supra. 

Where,  however,  the  discretion  has  been  exer- 
cised, and  the  improvement  made,  the  duty  to  keep 
in  repair  is  ministerial  and  for  Its  neglect  an  action 
of  damage  will  lie.    Hines  v.  Lockport,  supra. 

For  mere  incidental  damages,  where  their  acts  are 
exercised  with  discretion,  such  officers  are  not  lia- 
ble.   Rowe  V.  Addison,  84  N.  H.  806. 

AUter  if  wanton,  malicious,  or  improper,  ibid., 
a  case  of  an  improper  bar  across  a  highway. 

The  decision  of  such  commissioners  as  to  what 
constitutes  an  obstruction  in  a  highway  Is  conclu- 
sive. Morrison  v.  Howe,  Morrison  v.  Clemenoe, 
Dennlston  v.  Clark,  and  Johnson  v.  Dunn,  supra. 

And  so  with  respect  to  the  necessity  of  repairs, 
their  motives  not  being  important.  Dennlston  v. 
Claris,  and  Johnson  v.  Dunn,  suprcu 

The  only  remedy  open  to  the  land  owner  for  an 
injury  occasioned  by  their  action,  is  under  the 
statute,    ibid. 

In  a  case  where  the  surveyor  of  a  highway  took 
material  from  the  body  of  the  same  and  deposited 
It  upon  his  own  land  for  the  purpose  of  lowering 
the  road  at  that  point,  upon  suit  brought  by  adjoin- 
ing owners  for  breaking  and  entering,  the  court 
held  that  the  surveyor  was  not  liable  as  he  acted 
within  the  scope  of  his  power  and  discretion,  his 
decision  that  such  removal  was  necessary  being 
conclusive  upon  all  parties.  Upham  v.  Marsh, 
Morrison  v.  Howe.  Morrison  v.  Clemenoe,  and  Bay 
State  Brick  Co.  v.  Foster,  Mupro,  to  the  same  effect. 

TheU*  judgment  as  to  the  removal  of  earth  or 
gravel  from  one  portion  of  a  highway  to  another, 
or  to  a  different  road  within  their  jurisdiction.  Is 
also  conclusive  as  to  the  necessity  of  the  action. 
Dennlston  v.  Clark,  125  Mass.  216:  Benjamin  v. 
Wheeler.  8  Gray,  409, 15  Gray,  486;  Bay  State  Brick 
Co.  V.  Foster,  115  Mass.  431;  Morrison  v.  Howe,  Mor- 
rison V.  Clemence,  120  Mass.  565;  Burr  v.  Leicester, 
121  Mass.  241. 

Such  officers  were  held  not  liable  for  damage  oc- 
casioned by  the  flow  of  water  on  plaintiff's  land 
through  the  raising  of  the  grade  of  the  street,  the 
court  holding  that  their  powers  were  judicial  and 
discretionary.  Wilson  v.  New  York,  1  Denio,  505, 
43  Am.  Dec.  719. 

Where  the  members  of  a  common  council  exei^ 
else  a  legal  discretion,  there  is  no  individual  liabil- 
ity, either  civil  or  criminal.  In  the  absence  of  cor- 
ruption.   Baker  v.  State,  77  Ind.  485. 

The  mere  fact  that  an  officer  is  clothed  with  disj 
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plaintiff  sought  a  recovery  on  account  of  the 
injury  complained  of  in  this  case;  and  in 
thai  case  it  was  held  that  the  officers  by  whom 
the  work  was  being  prosecuted  were,  for  this 
purpose,  public  officers,  and  that  the  village 
was  not  liiibie. 

The  liability  of  public  officers  to  individ- 
uals fur  negligence  in  the  exercise  of  official 
^  powers  and  the  performance  of  official  duties 
[s  fully  discussed  in  Daniels  v.  Hathaway y 
66  Vt.— ,  and  it  is  unnecessary  to  repeat  what 


is  there  said.  That  case  and  the  casa  there 
cited  are  sufficient  authority  for  holding  th&t 
the  defendants  are  not  liable,  provided,  ia 
the  matter  complained  of,  they  were  in  the 
exercise  of  strictly  official  powers  and  the 
performance  of  strictlv  official  duties,  b 
the  purchase  of  the  ledge,  and  advising  and 
votinff  to  there  locate  the  stone  crusher,  the 
defendants  were  in  the  exercise  of  strictly 
official  powers  and  duties ;  and.  if  they  actiKi 
without  corruption  or  malice,  they  are  not 


cretf  on  in  the  method  of  performing  his  work  will 
not  render  his  acts  judicial.  McOord  v.  High,  24 
Iowa,  880. 

d.  NecMMy  of  fund$. 

The  duty  of  surveyors  or  commissioners  of  high- 
ways with  respect  to  the  repair  of  the  same  extends 
only  so  far  as  the  f  ands  will  allow.  Oarlingbouse 
V.  Jacobs,  29  N.  Y.  287. 

Their  oblinration  is  qaalifled  and  not  absolute,  d»> 
pending  upon  funds  or  tbeir  means  of  acquiring 
tbem.  Smith  v.  Wrigrht,  27  Barb.  821;  Flynn  v. 
Hurd.  118  N.  Y.  19;  Galen  v.  Clyde  &  Rose  Pi.  Road 
Co.  27  Barb.  648;  Hutson  v.  New  York,  5  Sandf .  280. 

If  such  oiBcers  have  funds,  or  the  authority  to 
procure  them,  and  neglect  their  duty,  make  no  ef- 
fort to  procure  them,  they  are  liable  for  damages. 
Warren  v.  Clement,  24  Hun,  472;  Hover  y.  Bark- 
hoof,  44  N.  r.  118;  Olmsted  v.  Dennis,  77  N.  Y.  882: 
Lament  v.  Halght,  44  How.  Pr.  8;  Hutson  t.  New 
York,  9  N.  Y.  168,  69  Am.  Dec.  606;  Hagadom  v. 
Kauz.  72  N.  Y.  683;  Adsit  v.  Brady,  4  Hill,  (90,  40 
Am.  Dec.  806;  Gariinff house  v.  Jacobs,  supra;  Rob- 
inson V.  Chamberlain,  84  N.  Y.  402, 90  Am.  Dec.  718. 

HlKhway  commiasioners  are  responsible  civilly 
for  injuries  resulting  from  neglect  if  funds  are  pro- 
^ided.  People  v.  Esopus  Town  Auditors,  74  N.  Y. 
810;  People  v.  Little  Valley  Town  Auditors,  76  N. 
Y.318. 

Their  liability  is  individual  for  any  wron^  they 
may  commit  or  for  any  injury  occasioned  throuirh 
neglect,  provided  they  have  funds  sufficient  for 
the  purpose.  People  v.  Little  Valley  Town  Audi- 
tors, supra. 

When  the  means  are  at  hand,  or  under  their  con- 
trol, their  duty  becomes  absolute  and  they  are  li- 
able for  negliffenoe.  Hutson  v.  New  York,  6  Sandf. 
289. 

To  be  liable  they  must  be  provided  with  funds 
by  their  towns,  or  specially  commanded  and  em- 
powered by  the  statute  to  perform  the  work. 
Flynn  v.  Hurd,  and  Galen  v. .Clyde  ft  Rose  PI.  Road 
Co.  supra. 

The  absence  of  fnnds  or  the  letnil  means  of  pro- 
curimr  them,  will  excuse  their  liability.  Hines  ▼. 
LockporueON.  7.288. 

Funds  or  the  means  of  aoguiring  them  must  be 
proved.    Day  v.  Crossman,  1  Hun,  670. 

The  general  rule  that  the  plaintiff  must  show  ad- 
equate means  m  the  defendant  does  not  apply 
where  the  officer  has  been  guilty  of  misfeasance  to 
the  special  damaire  of  the  plaintiff.  Bennett  v. 
Whitney,  94  N.  Y.  802;  Rector  v.  Pierce,  8  Thomp. 
ft  C.  416  (where  the  plaintiff's  intestate  met  death  by 
belnir  driven  off  the  bridge  in  a  carriage);  Shepherd 
T.  Lincoln,  17  Wend.  250. 

Having  the  necessary  funds  in  hand  or  under 
control,  commissioners  are  bound  to  repair  bridges 
that  are  out  of  repair,  they  having  notice  of  their 
condition,  with  reasonable  and  ordinary  care  and 
diliRence;Vand  if  they  omit  this  duty  they  are  liable 
to  individuals  who  sustain  special  damage  from 
such  nesrlect.    Hover  v.  Barkhoof .  44  N.  Y.  118. 

The  commissioners  of  highways  m  the  city  of 
New  York  have  funds  for  the  repair  of  highways 
within  their  control,  or  if  not,  have  it  within  their 
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power  to  obtain  them,  and  therefore  their  daXf 
becomes  absolute  and  they  are  liable  for  a  nsf leei 
thereof.    Hutson  v.  New  York,  5  Sandf.  289. 

A  reasonable  official  diligence  to  otrtain  the  f  oodi 
when  the  power  to  apply  them  is  conferred,  should 
be  shown  in  order  to  Justify  exonemtlon,  vben 
such  commissioners  lia ve  knowledge  of  defects  aoA 
unsafe  condition  of  roads  or  bridges,  or  the  ap> 
preaches  thereto.  Lament  v.  Haight,  44  Hov.  Pr. 
1;  Warren  v.  Clement.  24  Hun,  472. 

The  neglect  to  acquire  funds  after  notice  of  tl» 
defect,  or  to  repair  upon  the  town^  credit  where 
he  can  do  so.  will  render  the  commissioner  liaUft 
Lament  v.  Halght.  supra. 

It  is  for  the  defendant  to  prove  the  want  of 
means.  Weed  v.  Ballston  Spa.  76  N.  Y.  329;  Adeit 
V.  Brady,  4  Hill,  680,  40  Am.  Dec  805;  Hines  v.  Iiock- 
port,  60  N.  Y.  286;  Brie  v.  Schwingle,  22  Pa.  Si  « 
Am.  Dec  87. 

If  the  defendant  can  show  that  be  has  no  me«BS 
or  funds  for  repairs,  and  no  power  to  repair  avoa 
credit,  he  has  a  good  defense  to  an  action  for  net- 
ligencc  Oarlinghouse  v.  Jacobs,  29  N.  T.  3t:; 
Hover  v.  Barkhoof,  supra. 

In  order  to  escape  liability  they  must  not  oDly 
show  want  of  funds,  but  also  the  use  of  everr  cd> 
deavor  to  obtam  the  same.  Warren  v.  Clemeot, 
supra. 

Yet  they  have  a  discretion  in  the  applicatiott  of 
such  funds.    Garlinghouse  v.  Jacobs,  supra. 

Tbeir  discretion  in  the  dispensation  of  such  funds 
extends  to  the  most  urgent  needs,  in  the  exercise 
of  which  they  are  not  liable.  Monk  v.  New  Ut- 
recht, 104  N.  Y.  fc62;  GhurUnghouse  v.  Jacohs.  and 
Hover  v.  Barklloof,  supra. 

In  People  v.  Adsit,  2  HQl.  619,  it  was  held  that  it 
must  be  shown  that  the  commissioners  had  f  ucdf 
or  the  means  to  defray  expenses,  before  an  Indlcw 
ment  would  lie  against  them. 

Since  the  New  York  Act  of  188U  Laws,  diap.  ^tH 
it  must  be  averred  that  the  town  had  funds  or  tte 
means  of  obtaining  them.  Bveleigb  v.  HouosfleM, 
84  Hun,  140. 

The  same  principles  were  applied  to  a  case  wbeie 
damages  were  claimed  by  reason  of  the  stoppige 
of  navigation,  through  the  negligent  acts  of  tbe 
^fendant  under  a  contract  with  the  state  inuritif 
for  the  benefit  of  alL  Briggs  v.  New  York  Cent  k 
H.  B.  B.  Co.  80  Hun,  28L 

An  allegation  of  funds  was  held  not  necessary  In 
an  action  for  negligence  against  a  canal  comni^ 
sioner.    Griffith  v.  Follett,  20  Barb.  820. 

Where  the  commissioners  were  clothed  with  tbe 
power  to  obtain  the  means  for  the  rebuilding  of  a 
bridge,  but  refused  to  exercise  it  and  resolTed  to 
put  it  off  till  the  following  spring,  the  court  Md 
them  liable  for  damage  to  the  plainfiirs  hones  oc- 
casioned by  their  negligence.  Hover  v.  Barklioat 
44  N.  Y.  118,  following  Kobinson  v.  Chamberlain,  8ft 
N.  Y.  888, 90  Am.  Dec  718;  Adsit  v.  Brady.  4  Bill, 
680,  40  Am.  Dec  806. 

Such  liability  exists  in'tbe  absenee  of  eoDtriho- 
tory  negligence  on  the  c1aimant*s  part.  Hover  r. 
Barkhoof,  supra;  Warren  v.  Clsment^  24  Huo.  4**^ 
Olmsted  v.  Dennis,  77  N.  Y.  882;  Lament  v.  HaigbL 
44  How.  Pr.  3;  Hutson  v.  New  York,  9  N.  Y.  168, 9 
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accountable  to  an  individual  for  damages  re- 
sulting from  such  acts.  In  purchasing  the 
ledge,  and  voting  to  locate  the  stone  crusher, 
the  trustees  were  adopting  measures  and  plans 
for  the  improvement  and  repair  of  the  streets 
and  highways.  It  was  their  duty  to  adopt 
plans  for  this  purpose.  In  so  doing,  they 
were  required  to  exercise  judgment  and  dis- 
cretion ;  and  if,  by  reason  of  their  failure  to 
exercise  the  highest  degree  of  judgment  and 
discretion,  their  plans  were  defective,   and 


could  not  be  executed  without  creatine  a 
public  nuisance,  or  endangering  the  traveling 
public,,  they  are  not  accountable  to  a  private 
person  for  damages  resulting  from  the  adop- 
tion of  such  plans. 

In  Robinson  v.  Bohr,  78  Wis.  488,  3  L.  R. 
A.  866,  it  is  said  that  a  board  of  street  com- 
missioners, when  they  determine  upon  the 
work,  and  adopt  plans  and  specifications  of 
it,  act  as  public  officers,  exercising  judicial 
and  legislative  powers;  and  they   are  not 


Am.  Dec.  8S6;  Hamdom  v.  Rauz,  72  N.  Y.  566: 1  Hev. 
Stat.  887, 1  SO;  8  Rev.  Stat.  150,  II  84,  85;  Laws  1874, 
chap.  200;  Laws  1876.  obap.  488. 

Where  saoh  commissioners  cannot  be  charged 
with  any  fault  or  netrllfrenoe  Id  respect  to  the  funds 
there  is  no  liability.    Smith  v.  Wrtffbt,  27  Barb.  021. 

The  plalntur  must  aver  and  prove  the  poflseesion 
of  funds.    Ibid, 

Sucb  commisslonen  are  liable,  after  sufficient  no- 
tice of  the  defects.  If  they  bave  or  are  able  to  pro- 
cure the  funds.  Baboock  v.  Oifford,  29  Hun,  188; 
Hover  v.  Barkhoof  and  Warren  v.  Clement,  aupra; 
N.  Y.  Laws  1868,  chap.  106. 

e.  Order  of  the  eowt. 

An  order  of  the  county  court  directing  an  over- 
eeer  to  open  a  road  in  his  district  protects  him  from 
an  action  of  trespass  and  damaire  by  the  landown- 
er.   Patten  v.  Weight  man,  51  Mo.  432. 

Into  the  regularity  of  the  proceedings  of  the 
county  court  in  locating  a  road  a  jury,  in  a  subse- 
<lueDt  action  by  the  land  owner,  have  no  power  to 
look  or  inquire.    Ibid. 

It  the  court  has  power  and  nothing  appears  ille- 
fnilt  such  officers  ought  not  to  be  held  for  the 
«ourt*s  errors.  Peery  v.  Oill«  80  Mo.  App.  885: 
Howard  v.  Clark.  48  Mo.  844;  Brown  v.  Harris,  62 
Mo.  800;  Fatrack  v.  Von  Oerichie,  10  Mo.  App.  426. 

After  a  road  has  been  laid  out  by  viewers,  and 
their  report  approved  by  the  court,  an  order  issues 
to  the  supervisors  to  open  the  same  for  public  use, 
and  m  the  execution  of  such  order  they  are  pro- 
tected.   Wagner  v.  Salzburg,  182  Pa.  030. 

If  they  vary  the  directions  or  do  not  act  lawfully, 
they  are  as  liable  to  the  party  injured  thereby  as 
any  other  trespasser  would  be,  but  so  long  as  they 
keep  the  terms  of  the  order,  neither  they  nor  the 
township  they  represent  are  liable  for  what  is  law- 
fully done.   Jbid. 

Such  officer  is  not  presumed  to  know  of  an  error 
in  the  order  of  the  court  directing  improvements. 
Peery  v.  Oill,  supra. 

They  are  not  liable  for  erroneous  orders  of  the 
<coui\ty  courts  opening  a  road.  Teager  v.  Carpen- 
ter, 8  liOigh,  154, 31 A  m.  Dec.  606. 

The  origin  or  cause  of  the  irregularity  or  error 
In  the  judgment  of  the  court  cannot  increase  or 
lessen  the  offlcer^s  liability.  Crenshaw  v.  Snyder, 
117  Mo.  107;  Walker  v.  Likens,  24  Mo.  298;  Bvans 
V.  Haef  ner,  29  Mo.  14L 

If  an  order  of  the  county  court  opening  a  road 
Is  void,  the  entry  of  the  overseers  is  a  trespass  up- 
on realty  oyer  which  a  Justice  has  no  Jurisdiction. 
€ockrum  v.  Williamson,  68  Ark.  ]31. 

Where  damages  bad  not  been  assessed  under  the 
MUisouri  Act  of  March  8, 1851,  it  was  held  ttiat  the 
fact  did  not  entitle  the  owner  of  the  land  to  main- 
tain trespass  against  those  entering  the  land  under 
an  order  of  the  county  court  and  cutting  timber 
upon  the  line  of  the  located  road.  Walker  v.  Lik- 
ens, supra. 

In  Walker  ▼.  Likens,  supra,  the  owner  of  land 
was  not  allowed  to  main  tain  trespass  against  the 
ovt'rsecr  of  a  road,  acting  under  the  orders  of  the 
•county  court,  in  proceeding  to  open  a  road  over 
tbe  plalntiff^s  land,  even  though  no  consent  of  the 

^  L.  R.  A. 


owner  was  shown  upon  the  oommissioners'  report, 
or  that  proper  steps  had  been  taken  to  condemn 
the  land. 

In  Lingo  v.  Burford,  112  Mo.  149,  the  court  re- 
fused to  restrain  the  overseer  from  proceeding  to 
open  a  public  road  over  and  through  the  plaintiir*8 
land,  the  county  court  having  found  that  due  no- 
tioe  had  been  given  according  to  law,  pursuant  to 
section  7797  of  the  Revised  Statutes  of  Missouri  of 
1889. 

Where  suit  was  brought  for  the  removal  of  a 
fence,  whereby  the  plaintiS^s  personal  property 
was  injured  by  stock  trespassing,  the  eourt  held 
that  if  the  order  of  the  county  court  opening  the 
road  was  valid  and  binding  upon  the  land  owner, 
then  the  road  overseer,  who  entered  pursuant 
thereto,  had  authority  to  remove  the  fence  where 
it  obstructed  the  highway  without  becoming  re- 
sponsible.   Cookrum  v.  Williamson,  supra. 

Where  a  constitutional  safeguard  was  set  at 
naught,  the  remedy  was  not  considered  as  lying  in 
an  action  against  the  officer  who  was  acting  in  con- 
formity to  the  orders  of  the  court,  having  Juris- 
diction.   Walker  V.  Likens,  24  Mo.  2961 

7.  NecetsUy  of  notice, 
a.  Tooffieert, 

A  notice  of  defects  is  not  necessary.  Conroy  v. 
Gale,  5  Lans.  844,  47  N.  Y.  066:  Stack  v.  Bangs.  0 
Lans.  202 ;  McCarthy  v.  Syracuse,  40  N.  Y.  197. 

Actual  notice  of  a  defect  is  not  necessary.  If 
such  defect  is  notorious  and  presumably  known, 
such  notice  will  be  presumed.  Kequa  v.  Bocbes- 
ter,  45  N.  Y.  130,  0  Am.  Rep.  52;  Weed  v.  Balls- 
ton  Spa,  70  N.  Y.  828;  Diveny  v.  Elmlra,  61  N.  Y. 
606:  Hume  v.  New  York,  47  N.  Y.  039. 

The  liability  may  be  established  without  notice, 
as  their  ignorance  would  prove  per  se  neglect  of 
duty.    Bostwick  v.  Barlow.  14  Hun,  177. 

The  rule  is  not  limited  to  cases  of  actual  notice, 
as  their  Ignorance  might  be  culpable.  Hover  v. 
Barkhoof,  44  N.  Y.  118. 

The  duty  Imposed  by  1 N.  Y.  Rev.  Stat.,  601,  I  1, 
is  not  discharged  by  waiting  for  notice  of  defects 
and  by  repairing  after  notltic&tion.  Bostwick  v. 
Barlow,  aupra. 

Where  notice  of  the  unsafe  character  of  a  bridge 
was  received  twelve  months  prior  to  the  accident, 
tbe  court  held  the  commissioner  liable  for  negli- 
gence, the  neglect  of  duty  being  his  own  exclusive 
act  and  wrong.    Lament  v.  Height,  44  How.  Pr.  1. 

b.  To  land  owner. 

Before  surveyors  can  remove  a  fence  or  obetruo- 
tlon  in  a  public  highway,  other  than  an  immediate 
obstruction,  they  are  required,  linder  section  906 
of  the  Iowa  Revised  Statutes,  to  give  six  months* 
notice  to  the  property  owner.  Mosier  v.  Vinoentt 
84  Iowa,  478. 

No  matter  whether  tbe  fence  existed  prior  or 
subsequent  to  the  making  of  the  highway.    Ibid. 

And  such  surveyors  cannot  Justify  their  action 
by  the  map  under  I  890  of  such  Revised  Statute, 
unless  the  road  existed  de  facto  or  de  jure  in  the 
locue  in  quo.    Ibid, ;  Campbell  v.  Kennedy,  84  Iowa* 
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amenable  to  an^  one  except  the  public  for 
any  error,  negligence,  or  mere  misfeasance 
in  matters  within  their  jurisdiction. , 

In  Wheeler  v.  Worcester,  10  Allen,  591,  it 
is  said  that  the  city,  by  its  properly  author- 
ized agents,  is  charged  with  the  public  duty 
of  constructing  and  maintaining  the  public 
streets.  It  must  construct  and  maintain  them 
in  such  places  and  in  such  manner  as  the 
public  convenience  and  necessity  require.  It 
must  provide  for  the  disposal  of  the  surface 


water  which  falls  upon  them,  and.  In  Uie 
discharge  of  this  duty,  neiiher  the  citv  nor 
its  agents  can  be  proceeded  against  in  an 
action  of  tort  for  damages  sustained  by  a 
private  citizen.  In  Ui'quJiart  v.  Ogdemimrg, 
91  N.  Y.  67,  43  Am.  Rep.  655.  it  was  held 
that  a  municipal  corporation  is  not  liable 
for  an  injury  to  a  traveler  upon  its  streeta 
resulting  from  the  construction  of  a  sidewalk, 
upon  an  erroneous  plan  prepared  or  approved 
by  its  common  oouncii ;  that  the  rule  is  well 


And  reasonable  notice  to  remove  a  fenoe  whioh 
causes  an  obstruction  must  be  iriven.  Blackburn 
▼.  Powers,  40  Iowa,  681. 

Reasonable  notice  is  suon  notice,  and  for  such  a 
length  of  time,  as,  under  all  the  facts  and  circum- 
stances of  the  case,  may  be  found  reasonably 
proper  to  enable  the  plaintiff  in  tbe  ordinary  man- 
ner to  properly  and  carefully  remove  the  fenoe 
without  unoeoessary  injury  thereto,  or  to  tbe 
premises  or  crops  enclofled  thereby.  UMd-^  follow- 
toff  Mosier  v.  Vincent,  cupra. 

Where  notice  was  given  the  land  owner  of  the 
filing  of  a.petition  for  opening  a  road,  and  a  final 
judgment  had  thereon,  the  court  held  that  the 
land  owner  had  no  remedy  against  the  overseer 
for  damages,  as  depriving  him  of  his  property 
without  due  process  of  law,  the  order  not  being 
void  upon  its  face,  either  through  recital  of  relin- 
quishment of  the  right  of  way,  or  failure  to  desig- 
nate the  time  of  taking  possession,  the  latter  being 
a  mere  irregularity.  Crenshaw  v.  Snyder.  117  Mo. 
107. 

8.  Prfncfp?e8  muiaining  liaMiitv, 

An  action  wiU  lie  against  the  public  officer  for 
acts  of  omission  or  commission  causing  injury. 
Henly  v.  Lyme  Regis,  6  Bing.  91. 

They  were  held  responsible  for  negligence,  in 
Rochester  White  Lead  Go.  v.  Rochester,  8  N.  Y. 
463.  53  Am.  Dec.  316;  Bailey  v.  N<^  w  York,  8  Hill, 
681, 88  Am.  Dec.  669. 

At  common  law,  commissioners  were  personally 
liable  for  the  conpequence  of  their  own  negligence, 
and  not  the  town  for  which  they  were  neither 
agents  nor  servants:  but  by  legislative  enactments 
towns  are  now  liable  where  commissioners  would 
be.    Bmbler  v.  Walikill,  57  Hun,  884. 

Where  their  acts  are  Invasive  of  private  rights 
they  are  liable  personally  in  cases  where  there  is 
no  other  remedy,  and  that,  without  proof  of  malice 
or  an  intention  to  injure.  McCord  v.  High,  24 
Iowa,  886. 

But  if  their  actions  are  not  bona  fide,  but  negli- 
gent and  corrupt,  they  are  personally  liable  for 
damages  occasioned  thereby,  notwithstanding  that 
under  1  Rev.  Stat.  1876,  p.  866  (§  16  of  the  Act  of 
March  6, 1859),  the  remedy  is  by  way  of  assessment 
of  damaftes.    McOsker  v.  Burrell,  56  Ind.  426. 

In  BarUett  v.  Crozier,  15  Johns.  260,  it  was  held 
that  where  an  injury  Is  suffered  by  the  act  of  a 
public  officer,  contrary  to  his  duty,  the  injured 
party  might  maintain  an  action  on  the  case  against 
him. 

The  right  of  action  should  be  confined  to  cases 
where  the  services  of  the  officer  are  not  tfratultous 
or  coerced,  but  voluntary  and  attended  with  com- 
pensation, and  also  where  the  duty  to  be  per- 
formed is  entire,  absolute,  and  perfect.  Bartlett 
y.  Crozier,  17  Johns.  450,  8  Am.  Dec.  428. 

Xhe  ground  of  reversal  in  Bartlett  v.  Crozier,  17 
Johns.  460.  8  Am.  Dea  428,  was  not  on  account  of 
the  broad  statement  of  the  doctrine,  as  laid  down 
in  the  court  below,  but  because  it  did  not  apply  to 
the  case  of  overseers  of  highways,  no  such  respon- 
sibility attaching,  they  not  being  clothed  with  au- 
thority or  charged  with  an  absolute  duty. 
22L.K.  A. 


Where  the  breach  is  that  of  a  private  duty  to  an 
individual,  an  action  lies  for  its  abuse  in  case  in- 
jury ensues,  but  if  such  duty  is  public,  no  private 
liability  attaches  at  common  law,  even  though  tbe 
public  be  more  or  less  injured.  Sussex  County 
Chosen  Freehofders  v.  Strader,  18  N.  J.  L.  106,  8S 
Am.  Dec.  680.  where  damages  were  sought  for  tbe 
value  of  a  horse  which  fell  off  a  bridge,  but  relief 
was  denied,  the  only  remedy  being  by  present- 
ment. To  the  same  effect*  Cooley  v.  Assex  Chosen 
Freeholders,  27  N.  J.  L.  416. 

For  personal  negligence  in  tbe  performance  of 
the  work  required  of  them,  they  are  personally 
liable  should  injury  occur.  Harris  v.  Gkrson.  40* 
111.  App.  147 ;  Teamey  v.  Smith,  86  DL  801;  Skinner 
V.  Morgan,  21  lU.  App.  200;  Allen  v.  Michel,  88  IlL 
App.  313. 

But  at  common  law  their  action  must  be  wanton, 
malicious,  or  improper.  Adams  v.  Richardson,  4S 
N.  H.  212. 

A  person  assuming  the  duties  and  invested  with 
the  powers  of  a  public  officer  is  liable  for  injurte* 
sustained  through  his  negligence.  Bennett  v. 
Whitney,  94  N.  Y.  802,  a  case  of  unguarded  and  nn- 
lighted  opening  temporarily  made  in  the  street. 

The  public  officer  who  undertakes  to  destroy  pri- 
vate property  under  the  claim  of  great  public  or 
overruling  necessity  takes  upon  himself  the  bur- 
den of  proving  the  necessity  of  his  action.  Rusaelt 
V.  New  York,  2  Denio,  475;  Hicks  v.  Dorn,  IS  N.  Y. 
47,58. 

In  Adstt  V.  Brady,  4  Hill,  680,  40  Am.  Dec  WR^ 
public  officers  acting  contrary  to  their  duty,  either 
by  way  of  nonfeasance  or  misfeasance,  were  held 
liable  for  injuries  occasioned  thereby.  Bailey  v. 
New  York,  8  Hill,  631,  88  Am.  Dec.  660,  to  tfaesame 
effect. 

So  they  are  liable  for  acts  done  outside  their  au- 
thority.   Bailey  v.  New  York,  supra. 

A  clvU  action  will  lie  by  any  one  sustaining  pecu- 
liar damages  by  reason  of  the  nonfeasance  wber&- 
ever  an  indictment  would  lie.  Hutson  v.  New 
York,  6Sandf.  289. 

Where  an  officer  of  a  corporation  performs  an  il- 
legal act,  resulting  in  injury  to  another,  he  is  lia- 
ble. Peck  V.  Cooper,  112  Dl.  102, 54  Am.  Rep.  231 ; 
Robinson  V.  Rohr,  2  L.  R.  A.  866, 73  Wis.  486. 

When  the  duties  imposed  by  law  upon  highway 
officers  are  not  discharged,  and  injury  results  to  a 
traveler  wllhout  his  fault,  he  has  a  cause  of  action 
for  the  damages  sustained.  Embler  v.  Walikill,  Si 
Hun,  384. 

Where  a  statute  imposed  an  affirmative  duty  to 
repair  and  to  present  vouchers,  commissioners  of 
highways  were  held  liable  as  a  quaM  corporation, 
and  that  individually.  Baboock  v.  Oiflord,  20  Hu u, 
186. 

lu  Hathaway  v.  Hinton,  46  N.  C.  243,  such  officers 
were  held  liable  for  special  damages. 

In  Beardslee  v.  French,  7  Conn.  126,  18  Auol  Dec. 
86.  the  court  held  the  party  removing  an  obetnio- 
tion  liable  for  wanton  and  unnecessary  destruotioD 
of  property. 

When  he  is  liable  for  a  lawless  act,  aU  of  his  assist- 
ants are  liable  with  him  for  the  consequent  injury. 
Cubit  V.  0*Dett,  61  Mich..847. 
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Bcttled  that,  where  power  is  conferred  upon 
public  officers  of  a  municipal  corporation  to 
make  improvements,  such  as  streets  and  sew- 
ers, and  keep  them  in  repair,  the  duty  to 
make  them  is  quasi  judicial  or  discretionary, 
involving  a  determination  as  to  their  neces- 
sity, requisite  capacity,  and  location:  and 
that,  for  a  failure  to  exercise  this  power,  or 
an  erroneous  estimate  of  the  public  needs,  no 
civil  action  can  be  maintained. 

lu  LarmngY,  Toolan,  87  Mich.  152,  Cooley, 


Ch,  J. ,  in  delivering  the  opinion  of  the  court, 
said  :  **In  planning  public  works,  a  munic- 
ipal corporation  must  determine  for  itself  to 
what  extent  it  will  ^uard  against  Dossible  ac- 
cidents. Couits  and  jurors  are  not  to  say  it 
shall  be  punished  in  damages  for  not  i^iving 
the  public  more  complete  protection,  for  that 
would  be  to  take  the  administration  of  mu- 
nicipal affairs  out  of  the  hands  to  which  it 
has  been  intrusted  by  law." 
The  evidence  did  not  tend  to  show  that  the 


Tbe  absence  of  bad  faith  is  no  excuse,  but  may 
be  an  agfrravation.    Ibid, 

It  is  not  necessary  to  prove  such  a  defective  con- 
dition as  to  be  apparent.  Stack  v.  Bangs,  6  Lans. 
«3.  .. 

It  is  sufficient  if  tbe  defects  could  have  been  dis- 
oovered  by  reasonable  examination.   Ibid. 

A  party  contracting  with  a  municipal  corpora- 
tion to  keep  any  portion  of  a  street  in  repair,  con- 
tracts with  the  public  and  is  iiabJe  for  an  injury 
sustained  through  his  negligence.  MoMahon  v. 
Second  Ave.  R.  Go.  U  Hun,  847. 

Drains  cannot  be  out  so  as  to  flood  the  property 
of  private  owners.  Cubit  v.  0*Dett,  supra;  Ashley 
T.  Port  Huron,  36  Mich.  806,  24  Am.  Rep.  562. 

Such  commissioners  have  power  to  remove  trees 
which  Interfere  with  the  making  of  a  road,  but 
are  liable  in  trespass  If  they  use  the  timber,  and  the 
value  thereof  may  be  assessed  against  them  as  dam- 
ages.   Tucker  v.  Eldred,  6  B.  I.  404. 

So  street  commissioners  have  been  held  liable  for 
damages  done  by  the  removal  of  lateral  support 
for  adjacent  lands.  Buskirk  v.  Strickland,  47  Mich. 
889.  the  Injury  being  the  direct  and  immediate  re- 
sult of  their  acts. 

A  road  surveyor  cannot  Justify  his  action  in  pull- 
ing down  a  house  or  building  as  an  obstruction  to 
a  highway,  upon  the  ground  that  it  is  done  in  the 
exercise  of  his  duty,  where  he  uses  his  cloak  of  of. 
flee  for  the  purpose  of  injuring  the  plaintilf .  Wild- 
ing V.  Hough,  87  Iowa,  44S. 

A  state  contractor,  who  has  a  right  to  do  all  that 
tbe  state  might  do  in  the  progress  of  work,  would 
not  be  jufltifled  in  casting  material  upon  tbe  prem- 
ises of  a  priv^ate  owner,  as  tbe  state  could  not  In- 
trude upon  the  lawful  possession  of  a  citizen,  ex- 
cept as  provided  by  law.  St.  Peter  v.  Denison,  68 
N..T.  416. 17  Am.  Rep.  268;  Hay  v.  Cohoes,  2  N.  Y. 
150,  51  Am.  Dec.  27V. 

So  where  the  obstruction  or  delapldated  condi- 
tion is  the  result  of  use  which  ought  to  have  been 
anticipated,  and  could  have  been  guarded  against 
by  occasioDiU  examination  and  cleansing,  the  omis- 
sion to  perform  such  duties  was  held  a  neglect  of 
duty  rendering  the  oflicer  liable.  McCarthy  v. 
Syracuse,  40  N.  Y.  196;  Barton  v.  Syracuse,  86  N.  Y. 
64. 

They  are  charged,  as  a  public  duty,  with  keepmg 
public  bridges  in  repair,  and  such  duty  is  compel- 
lable.   State  ▼.  Demaree,  80  Ind.  622. 

VHiere  it  Is  sought  to  recover  for  injuries  sus- 
tained by  the  neglect  of  highway  commissioners  In 
the  repairs  of  bridges,  it  must  be  alleged  that  the 
commissioners  neglected  to  give  directions  for  re- 
pairs, or  that  the  bridge  was  over  a  stream  inter- 
secting the  highway.    Smith  v.  Wright,  27  Barb.621. 

The  duty  of  such  commissioners  with  respect  to 
bridges  not  over  a  stream  is  simply  one  to  give  di- 
rections to  repair,  while  as  to  those  over  streams 
interseotiag  highways,  it  is  to  cause  them  to  be 
kept  in  repair.    Ibid. 

Where  sewer  commissioners  acted  carelessly  and 
negligently  in  discharging  their  statutory  duty, 
they  were  held  liable  for  their  acts  In  tbe  absence 
of  due  care.  Jones  v.  Bird,  6  Bam.  ft  Aid.  837, 1 
Powl.  ft  R.  487. 
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9.  State  deetHons. 

Under  the  California  Acts  of  March  26, 1865, 1 9, 
and  April  28, 1866,  §  6,  if  any  damage  results  from 
the  neglect  to  keep  county  bridges  in  repair,  it 
must  be  sought  either  against  the  road  supervisors 
or  the  overseers  personally.  Huitmau  v.  San 
Joaquin  County,  21  Gal.  426. 

The  fact  that  an  overseer  has  the  authority  of 
the  road  commissioners  to  open  a  road  will  not 
protect  the  former  where  the  laying  out  is  illegal. 
Guptail  V.  Teft,  16  lU.  866. 

Kot  only  the  commissioners  themselves,  but  oth- 
ers who  would  seek  a  Justification  under  their  or- 
ders, must  take  the  responsibility  of  showing  that 
a  case  existed  Justifying  the  issuing  of  their  order. 
Ibid. 

And  it  has  been  held  that  they  are  liable  even  if 
misled  as  to  the  true  line  of  a  road  which  they  are 
authorized  to  open.    Beyer  v.  Tanner,  28  HL  186. 

[n  Teamey  v.  Smith,  86  BL  801.  they  were  held 
personally  liable  for  the  negligent  construction  of 
a  drain  or  ditch  and  of  a  grade  or  embankment, 
which  caused  surface  water  to  flow  upon  plaintilTs 
land. 

Where  highway  commissioners  cut  down  a  fence, 
part  of  which  was  shown  to  be  within  the  lines  of 
tbe  highway,  tbe  court  held  they  could  not  Justify 
the  trespass  as  being  done  in  the  lajring  out  or 
opening  of  the  public  way.  Shoup  v.  Shields,  116 
IU.488. 

Under  the  Illinois  statutes,  the  commiasioners 
**have  charge  of  the  roads  and  bridges  of  their  re- 
spective towns"  and  are  required  ^*to  keep  tbe 
same  in  repair  and  to  improve  them  so  far  as  prac- 
ticable." Hurd's  Rev.  Stat.  1889,  chap.  121,  i  2;  Harris 
V.  Carson,  40  111.  App.  147. 

In  Lynn  v.  Adams,  2  Ind.  148,  it  was  held  that  the 
Indiana  statute  gave  no  right  of  personal  action 
against  an  overseer  of  roads  for  damages  resulting 
from  neglect  of  duty.  To  the  same  effect,  Wabash 
ft  E.  Canal  Trustees  v.  Spears,  16  Ind.  441.  79  Am.  v 
Bee.  444;  Morrison  v.  McFarland,  61  Ind.  206. 

Under  Ind.  Rev.  Stat.  1848,  chap.  16,  N  86.  87,  sur- 
veyors  are  required  to  keep  highways  in  their  dis- 
tricts In  repair,  and  for  that  purpose  have  power 
to  enter  upon  any  lands  adjoining  or  near  to  such 
highway,  and  to  construct  ditches  and  drains  nec- 
essary for  tbe  construction  or  repair  of  such  high- 
way.   Conwell  V.  Emrie,  4  Ind.  209. 

Where  by  statute  a  surveyor's  duty  only  ex- 
tended to  small  repairs, he  was  held  not  bound  to  re. 
pair  a  defect  involving  extraordinary  expenditure, 
a  duty  to  make  small  repairs  not  embracing  those 
requiring  extraordinary  expenditure.  Wilson  v. 
Jefferson  County,  18  Iowa,  181. 

In  McCord  v.  High,  24  Iowa,  886,  road  supervisors 
were  held  liable  for  injuries  done  In  the  construc- 
tion of  a  crossing  by  the  diversion  of  a  stream. 

A  statute  authorladng  road  overseers  to  enter  up- 
on any  uncultivated  land,  unincumbered  by  a  crop, 
will  not  protect  an  entry  of  such  overseers  upon 
cultivated  land,  even  though  no  crop  be  growing 
or  standing  thereon.  Barrett  v.  Nelson,  29  Kan. 
684,  a  case  of  trespass  upon  wheat  stubble. 

Where  cuib-stones,  the  original  property  of  tbe 
plaintiff,  were  removed,  carried  away,  and  sold  by 
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defendants  acted  corruptly  or  maliciously,  ot 
that  thej  acted  in  a  capacity  other  than  that 
of  public  officers,  in  the  exercise  of  strictly 
official  powers  and  the  performance  of  official 
duties;  and  the  jury,  by  a  special  verdict, 
have  found  that  the  action  of  the  defendants 
on  that  occasion,  and  in  locating  and  operat- 
ing the  stone  crusher,  was  taken  in  their  ca- 
pacity of  street  committee  and  trustees,  in 
good  faith,  according  to  their  best  judgment. 
It  is  stated  in  the  exceptions  that  the  plain- 


tiff's evidence  tended  to  show  that  the  defend* 
ants  had  to  do  with  the  location,  erection. 
and  operation  of  the  stone  crusher,  but  it 
does  not  appear  that  they  had  any  more  to  do 
with  it  than  other  members  of  the  board  of 
trustees.  For  aught  that  appears  in  the  ex- 
ceptions, the  acts  of  the  defendants  in  respect 
to  the  location,  erection,  and  operation  of  the 
stone  crusher  were  all  official  acts.  It  ap- 
pears that  the  trustees  purchased  the  ledf^ 
and  voted  to  there  locate  the  stone  crusher. 


the  defendant,  upon  the  construction  of  a  drain 
culvert,  the  court  held  the  plaintiff  entitled  to 
recover.    Muzzey  v.  Davis.  M  Me.  961. 

Where  the  roads  were  charged  by  statute  with- 
in the  care  of  such  oommisslooers,  they  were  held 
respoDsible,  their  duties  being  defined  and  the 
means  of  performance  provided  by  the  statute. 
Anne  Arundel  Ck>unty  Conun.  v.  Duokett,  20  Md, 
468,  SB  Am.  Dec.  567. 

In  Maryland  their'  liability  attaches,  not  by  rea- 
son of  the  common  law,  bat  under  the  statute. 
Anne  Arundel  County  Comrs.  v.  Duvall,64  Md. 
860, 80  Am.  Bep.  808. 

In  Calvert  County  Comrs.  v.  Oibeon,  86  Md.  SBB, 
the  court  held  that  such  action  was  not  taken  away 
by  §  8,  chap.  S80,  of  the  Statutes  of  1868,  permitting 
the  bond  of  a  supervisor  to  be  put  in  evidence  for 
the  benefit  of  those  injured. 

The  only  remedy  in  Massachusetts'to  a  party  who 
■utters  damages  from  the  action  of  a  highway  sur- 
veyor, is  under  Qen.  Stat.,  chap.  44,  N 19,  SO. 

If  the  town  should  be  bound  to  pay  a  fine  for  any 
deficiency  of  such  sur%'eyor,  the  latter  would  be 
liable  to  the  town  therefor,  if  such  deficiency  was 
created  by  his  fault  or  neglect.  White  v.  Pbillip- 
ston,  10  Met.  108;  Mass.  Bev.  Stat.  chap.  16,  M  88, 
84. 

The  only  remedy  allowed  to  a  party  Injured  by 
the  actiOQ  of  a  surveyor  of  highways,  who  without 
the  written  consent  of  the  selectmen,  causes  a  wa- 
tercourse, occasioned  by  the  wash  of  water  from 
the  highway,  to  be  conducted  along  the  highway 
and  within  its  limits  so  as  to  injure  the  plaintiff  in 
the  use  of  his  property,  is  under  M  6  and  6  of  chap. 
;i6.  Rev.  Stat.    Benjamin  v.  Wheeler,  15  Gray,  486. 

And  evidence  that  such  work  was  done  in  a 
wanton  and  improper  manner  is  not  admissible. 
Benjamin  v.  Wheeler,  8  Gray,  406,  his  motives  not 
making  bis  actions  lllegaL 

Where  the  defendant  had  exclusive  management 
and  direction  in  the  attending  of  a  drawbridge, 
his  position  not  being  merely  honorary,  or  gratui- 
tous, but  a  salaried  one,  with  full  control,  the 
statutes  requiring  him  to  furnish  all  necessary  as- 
sistance for  the  opening  and  olosiog  of  the  draw- 
bridge, and  for  the  lighting  thereof,  the  court  held 
such  defendant,  not  t)eing  dependent  upon  his  su- 
perior, the  means  furnished  him  being  ample,  was 
personally  liable  for  ao  injury  sustained  by  the 
improper  shutting  of  the  gates  and  hanging  out  of 
lanterns,  as  required  by  the  Statutes  of  18S6,  chap. 
28S,  and  of  1860,  chap.  186.  NoweU  v.  Wright,  8  Allen, 
166. 80  Am.  Dec.  62. 

And  the  wantonness  or  improper  conduct  of  the 
highway  surveyors  in  such  an  action,the  court  held, 
did  not  affect  the  plaintiff^s  right,  and  evidence 
tbereot  was  not  admissible.  Benjamin  v.  Wheeler, 
16Met.4B6. 

Where  under  Stat  1860,  chap.  287.  stones  were 
removed  with  gravel  from  a  gravel  pit  out  upon 
plalntiff^s  land  by  the  selectmen  and  placed,  some 
upon  the  roadside  and  some  upon  other  land  of 
plaintiff,  the  court  held,  the  acts  of  the  surveyor 
not  liaving  been  wanton,  but  necessary  and  inci- 
dental to  the  convenient  and  proper  use  of  such 
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pit,  there  was  no  liability.  Hatch  v.  Hawkee,  Ut 
Bfass.177. 

Where  the  surveyor  of  highways  removed  rtonei 
from  a  gravel-pit  laid  out  upon  plainttlTs  land, 
pursuant  to  Stat.  1860,  chap.  287,  for  which  the 
plaintiff  claimed  damages  as  not  coming  within  the 
terras  ''earth  and  gravel,*^  the  court  held  such  ac- 
tion would  not  lie,  as  the  terms  necessarily  included 
stones  suitable  for  the  construction,  repair,  or 
improvement  of  such  streets.    Ibid. 

As  public  officers  highway  surveyors  are  liable  to 
severe  penalties  for  failure  to  perform  their  official 
functions  under  Oen.  Stat.,  cfiap.  18.  II 74. 71  Wal. 
cott  V.  Swampecott,  1  Allen,  101;  Johnson  v.  Dunn, 
134  Mass.  622. 

Where  the  acts  of  a  surveyor  of  highways,  in  re- 
moving an  obstruction  upon  pUdutlff*e  land  which 
flooded  the  highway,  caused  lands  of  the  plaintiff 
to  be  flooded,  the  court  held  there  was  no  liability, 
the  acts  of  the  surveyor  being  necessary  and  due 
care  not  to  cause  needless  injury  being  exerdeed. 
Johnson  v.  Dunn^aupro. 

Where  the  committee  of  a  school  authorized  the 
town  surveyor,  under  the  powers  conferred  upon 
them  by  Pub.  Stat,  chap.  44, 1 46,  to  fell  a  tree  upon 
its  lot  adjoining  the  highway,  the  oourt  held 
there  was  no  liability  to  the  plaintiff  at  work  upon 
the  highway  for  injuries  sustained  by  the  fall  of 
the  tree.    McKenna  v.  Kimball,  145  Mass.  665. 

Where  a  general  direction  is  given  to  the  select- 
men over  the  work  of  highway  surveyors  In  their 
respective  districts,  to  see  that  the  money  appro- 
priated to  such  districts  Is  carefully  and  judiciously 
expended,  the  responsibility  of  doing  the  work,  di- 
recting the  laborers  and  taking  charge  of  the  re- 
pairs, is  that  of  the  highway  surveyor.  Pratt  r. 
Weymouth,  147  Mass.  245:  Benjamin  v.  Wheeler,  15 
Gray,  486;  Pub.  Stat.  chap.  62, 13. 

In  Nile's  Highways  Comrs.  v.  Martin,  4  Mtch.557, 
69  Am.  Dec  838,  commissioners  were  sued  as  a 
quasi  corporation  under  chapter  119  of  the  Bevised 
Statutes,  for  the  damages  for  the  non-repair  of  a 
bridge  on  the  highway,  and  the  oourt  held  that  the 
act  did  not  authorize  any  action  against  township 
officers  by  their  name  of  office,  except  for  acta  done 
or  for  contracts  made  by  them  while  acting  within 
the  scope  of  their  official  duty  and  authority,  and 
that  the  action  being  brought  for  neglect  of  offiuiai 
duty,  thoy  were  only  liable  individually  and  not 
officlnlly  as  a  quasi  corporation. 

In  Sag 3  V.  Laurain,  19  Mich.  187,  highway  com- 
missioners  were  held  not  liable  when  acting  within 
their  jurisdiction  and  violating  no  law. 

Where  the  board  of  works  and  contractors  were 
sued  for  changring  the  grade  of  a  street  without  the 
consent  of  council,  they  were  held  liable  In  tres- 
pass.   Lamed  V.  Briscoe,  62  Mich.  383. 

Boad  overseers  and  not  the  county  boards  are 
liable  for  danuiges  reetlting  from  the  non-repair 
of  roads.  Sutton  v.  Carroll  County  Board  of  Po- 
lice. 41  Miss.  286. 

The  party  contracting  with  the  county  police 
board  for  the  repair  of  a  bridge  was  held  respon- 
sible.   TMd. 

In  McConnell  v.  Dewey,  6  Neb.  886,  the  oourt  held 
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By  this  purchase  and  vote,  it  may  be  said 
that  the  defendants  had  to  do  with  the  loca- 
tion, erection,  and  operation  of  the  stone 
crusher ;  but  the  act  of  purchasing  the  ledge 
and  votinj^  to  there  locate  the  stone  crusher 
were  official  acts.  It  does  not  appear  that 
there  was  any  testimony  tending  to  show 
that  the  defendants  went  upon  tne  streets, 
and  participated  in  the  execution  of  the  or- 
ders of  the  trustees,  or  that  the^  aided,  as- 
sisted, participated  in,  or  superintended  the 


erection  or  operation  of  the  stone  crusher. 
We  cannot  presume  that  they  performed  other 
than  strictly  official  acts  for  the  purpose  of 
finding  error  in  the  rulings  of  the  court  be- 
low. Error  must  affinnatively  appear.  If 
there  was  evidence  tending  to  show  that  they 
became  laborers,  operatives,  or  superintend- 
ents in  the  matter  of  setting^  up  and'operating 
the  stone  crusher,  it  should  be  so  stated  in 
the  exceptions.  Unless  there  was  such  evi- 
dence,  the  court  should  have  ordered  a  ver- 


there  was  no  private  action  against  a  supervisor, 
this  acts  and  duties  being  of  a  public  nature,  tlic 
legislature  alone  defining  and  regulating  the  du- 
ties and  responsibilities  of  such  an  officer. 

Where  a  hl^^hwaj  was  laid  out  by  the  selectmen 
-of  the  town  for  the  expressed  purpose  of  counte- 
nancing the  nonpayment  of  toll,  the  court  held 
them  liable.  Third  Tump.  Road  Proprs.  in  New 
Hampshire  v.  Cbampney,  2  N.  H.  199. 

Where  plalntUT^s  contention  was  that  the  road 
was  not  within  the  route  laid  out,  the  court  held 
that  the  monuments  must  govern  and  not  courses 
«nd  distances.    MlUer  v.  Bllsby,  8  N.  H.  474. 

An  In  jury  sustained  through  the  wrongful  act  of 
a  surveyor  may  be  compensated  by  action  of  tres- 
pass or  by  criminal  Indictment.  Adams  v.  Rich- 
ardson, 48  N.  H.  21X;  Comp.  Stat  chap.  62, 1 18. 

Where  an  act  provided  that  any  ditch  next  or  op- 
1>osite  to  a  dwelling,  yard,  or  private  way  must  be 
properly  covered  so  as  not  to  obstruct,  the  court 
held  the  surveyor  personally  liable  for*  an  uncov- 
«red  trencher  ditch  which  obstructed  the  passage 
of  the  highway,  his  acts  being  in  violation  of  law. 
Waldron  v.  Berry,  61 N.  H.  186. 

The  duty  of  overseers  to  open,  dear  out,  and 
work  the  roads  is  Imposed,  not  by  an  order  of  the 
township  committee,  but  by  an  act  of  the  legislat- 
ure, and  the  act  not  the  order  of  the  committee  en- 
joins the  overseer  to  open,  clear  out,  amend,  or  re- 
pair, as  the  exigency  of  the  case  may  require. 
State  V.  Monmouth  Plank  Road  Co.  S8  N.  J.  L.  99; 
State  V.  Holliday.  8  N.  J.  L.  262. 

Ck)mml88loners  of  highways  were  held  liable  in 
■Clark  V.  Phelps,  4  Cow.  190,  for  laying  out  and  open- 
log  a  road  through  the  plaintiff^  buildings  and 
property,  the  Act,  2Ree.  Laws,  270,  II 1, 10,  regulat- 
ing highways  not  authorizing  such  steps. 

The  duty  of  repairing  was  expressly  enjoined  up- 
on them  by  the  second  section  of  the  New  York 
Laws  of  1868,  chap.  609,  p.  1140,  in  case  of  an  unsafe 
bridge  or  culvert.    Hover  v.  Barkhoof ,  44  N.  Y.  113. 

Now  the  Laws  of  New  York  of  1881,  chap.  700, 
9  1,  Impose  the  liability  of  all  damages  to  per- 
sons or  property,  by  reason  of  defective  highways 
or  bridges  in  cases  where  the  commissioner  of  high- 
ways would  previously  have  been  liable,  upon  the 
several  towns,  instead  of  upon  such  commissioners, 
and  by  section  2  of  the  same  Act  such  damages  are 
«  charge  upon  the  town. 

Section  three  gives  a  right  of  action  by  the  town 
over  and  against  the  commissioners  in  cases  where 
the  defect  in  a  highway  or  bridge  has  been  caused 
by  the  misconduct  or  neglect  of  the  commissioner 
of  highways. 

By  section  four,  if  the  commissioners  have  acted 
In  good  faith  and  the  defects  have  not  been  caused 
by  their  willful  misconduct  or  neglect,  the  board  of 
towD  auditors  have  power  to  audit  and  allow  such 
Judgment. 

Section  five  provides  that  such  commissioners 
-shall  not  be  relieved  from  any  criminal  liability  In 
oases  where  by  law  they  were  previously  subject 
-thereto. 

A  party  recovering  a  Judgment  agralnst  such  com- 
missioners cannot  compel  the  board  of  town  audi- 
tors to  audit  and  allow  such  Judgment  as  a  valid 
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claim  against  the  town.  People  v.  Little  Valley 
Town  Auditors,  76  N.  Y.  816;  People  v.  Esopus 
Town  Auditors,  74  N.  Y.  810. 

Where  the  facts  showed  that  the  reUtor  was  the 
chief  engineer  of  certain  work,  and  also  engineer 
of  the  department  of  public  works,  by  the  action 
of  the  chief  of  that  department  and  his  own  con- 
currence, it  was  held  that  he  was  responsible  for 
acts  done  In  the  duty  he  had  assumed  and  might 
have  refused.    People  v.  OampbeU,  82  N.  Y.  247. 

Where  a  city  charter  provided  that  its  ofllcers 
should  be  liable  for  damages  '^  sustained  by  reason 
of  willful  neglect"  the  court  held  the  common-law 
liability  for  simple  negligence  still  remained.  Ben- 
nett V.  Whitney,  94  N.  Y.  802. 

The  responsibility  attaches  for  the  non-perform- 
ance of  any  duty  imposed  by  law.  In  Dunlap  v. 
Knapp,  14  Ohio  St.  64, 82  Am.  Deo.  468,  the  court  held 
that  the  only  remedy  against  8u6h  an  ofHcer  was 
under  the  statute  for  the  penalty  imposed,  and  not 
civilly. 

But  in  Beckwith  t.  Beokwith.  22  Ohio  St  180,  the 
supervisors  were  held  liable  in  trespass  for  enter- 
ing and  digging  upon  plaintlflTs  land  under  the  re- 
survey  for  the  straightening  of  a  road,  the  record 
of  resurvey  not  protecting  them,  no  order  being 
given  as  In  a  case  of  a  new  road  opened. 

Where  a  ditch  was  constructed  so  as  to  divert  the 
waters  of  a  river  from  one  part  of  a  riparian  pro- 
prietor's land  to  another,  thereby  changing  the 
condition  and  cutting  away  part  of  the  bank,  com- 
pensation was  allowed  as  the  taking  was  within 
sections  1286. 1237,  Wis.  Bev.  Stat.  Smith  v.  Gould, 
61  Wis.  81. 

10.  For  aeU  of  predecessors  or  successors. 

The  successors  in  office  are  not  liable  for  the  de- 
faults of  their  predecessors.  Lament  v.  Haight,  44 
How.  Pr.  L 

The  misconduct  of  predecessors  In  ofBce  Is  not 
chargeable  upon  public  officers  acting  as  quasi 
trustees,  each  being  answerable  for  his  own  de- 
faults.   Vose  V.  Reed,  54  N.  Y.  657. 

A  supervisor  will  not  be  held  liable  for  the  negli- 
gence of  his  successor  In  not  repairing  a  dam  con- 
structed by  the  former  whereby  the  landowner's 
lands  are  flooded.  McOsker  v.  Burrell,  66  Ind.  426. 
11.  For  acts  of  employis. 

Such  officers  are  liable  for  the  acts  of  their  dep- 
uties.   Blunt  V.  Sheppard,  1  Mo.  219. 

The  party  authorizing  a  trespass  Is  equally  liable 
with  him  who  occasions  the  act.  State  v.  Smith, 
78  Me.  260.  67  Am.  Rep.  802. 

A  road  supervisor  Is  liable  for  the  unskillful  or 
negligent  acts  of  persons  employed  by  him  in  the 
repair  of  the  road.  Anne  Arundel  County  Comrs. 
T.  Duvall,  64  Md.  860. 89  Am.  Rep.  896. 

If  a  public  officer  directs  or  authorizes  the 
wrongful  act  of  his  sub-agent,  or  If  the  latter  does 
not  hold  any  ofllce  known  to  the  law,  but  his  ap- 
pointment Is  private  and  discretionary  with  the 
officer,  the  latter  la  liable  for  such  acts.  Ely  v. 
Parsons,  66  Conn.  88. 

The  superior  ofllcer  cannot  be  indifferent  to  or 
irresponsible  for  what  he  knows  his  Inlerior  Is  do- 
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diet  for  the  defendants,  and  the  plaintiff  has 
not  been  harmed  by  the  failure  of  the  court 
to  charge  as  requested,  or  bj  the  charge  as 


given.  It  does  not  affirmatlTely  appear  that 
there  was  any  testimony  tending  to  show  that 
the  defendants  were  ever  at  the  ledge  where 


ing  or  intendlDff  to  do,  and  cannot  prevent  or  con- 
trol.    Harris  v.  Carson.  40  HL  App.  147. 

What  is  ^one  by  an  overseer  as  such  upon  the 
highways  in  his  district,  with  the  Iraowledge  of 
oommissioners,  must  be  presumed  to  have  been 
done  with  their  approval  until  the  oontrary  is 
shown.    ItHd, 

But  such  officers  are  not  responsible  for  the  mis- 
oonduct  or  malfeasance  of  those  they  are  obliged 
to  employ.  Bailey  v.  New  York,  8  Hill,  636, 38  Am. 
Dec.  660. 

The  relations  of  oommissioners  to  overseers  un- 
der the  nJinois  Statute,  66  90,  01,  are  those  of  su- 
periors. Hizer  v.  Bockford,  86  IlL  826;  Harris  v. 
Carson,  supra. 

Where  street  commissioners  disregard  the  city 
charter  and  adopt  plans  and  specifications  for  cer- 
tain work,  undertake  to  carry  them  out  practical- 
ly, and  do  the  work  themselves,  employing  agents 
and  servants  to  execute  the  plans  and  specifica- 
tions manually,  they  act  in  a  ministerial  capacity 
and  are  liable  for  Injuries  sustained  through  the 
negligence  of  the  employ^  of  the  board,  fiobin- 
Bon  V.  Bohr,  S  L.  B.  A.  866, 78  Wis.  486. 

Where  notice  of  an  obstruction  to  a  highway  was 
given  to  a  selectman,  who  directed  a  private  per- 
son **to  cut  the  bush  and  trees  and  make  the  roads 
passable  at  as  little  expense  as  possible"  leaving  it 
to  his  discretion  what  to  cut,  such  selectman  was 
held  liable  to  the  land  owner  for  unnecessary  cut- 
ting.   Ely  V.  Parsons,  supra. 

In  Anne  Arundel  County  Comrs.  v.  Duvaill,  «u- 
pra,  the  county  commissioners  were  held  not  liable 
for  damages  occasioned  by  the  acts  of  a  laborer 
employed  upon  the  highway  by  the  supervisor. 

In  trespass  for  breaking  and  entering,  by  taking 
a  short  cut  over  plaintifl^s  land,  defendants  act- 
ing, one  as  the  officer  of  the  town  and  the  other 
as  servant  directing  and  assisting  in  repairs  of  a 
bridge,  the  court  held  the.  defendants  not  liable 
unless  they  authorized  the  action  or  directed  It. 
Bacheller  v.  Pinkham,  6&  Me.  268. 

In  McOuire  v.  Grant,  26iN.  J.  L.  856, 67  Am.  Dec. 
40,  where  committeemen  ordered  the  doing  of  an 
act,  lawful  in  itself,  by  workmen  under  orders  and 
directions  of  an  officer  of  the  corporation,  with 
whom  the  committeemen  had  no  connection,  they 
were  held  not  liable  for  injuries  resulting  from  the 
work. 

In  an  action  of  trespass  quare  cUmsum  freoU 
against  the  surveyor  of  highways,  the  defendant 
was  held  liable  for  damage  done  to  plaintiff^s 
grass  through  the  Ceiling  of  trees  which  fell  and  re- 
mained upon  the  latter's  land,  the  acts  being  those 
of  the  surveyor's  servants  within  the  limits  of  the 
road,  done  within  his  view  and  Impliedly  assented 
to,  no  orders  being  given  for  their  removaL  Elder 
V.  Bemis,  2  Met.  609. 

The  surveyors  are  responsible  where  the  statute 
gives  a  remedy  against  them  for  the  non-perform- 
ance of  those  duties  assigned  to  them,  or  for  mis- 
feasance in  the  discharge  of  them,  but  they  are  not 
responsible  as  the  mere  agents  or  servants  of  the 
town.    White  V.  Phillipston,  10  Met.  108. 

But  the  common-law  rule,  that  the  agent  is  liable 
over  to  his  principal  for  damages  occasioned 
through  bis  negligence,  does  not  apply  to  such  a 
case,  and  a  judgment  against  a  town  in  a  civil  ac- 
tion is  no  ground  for  a  suit  against  such  officer. 
Ibid. 

12.  Adjoining  totons. 
In  Bryan  v.  Landon,  5  Thomp.  &  C.  594,  the  high- 
way commissioners  of  two  adjoining  towns  were 
held  Jointly  liable  for  the  want  of  repair  of  a 
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bridge  over  a  stream  dividing  the  two  towns,  they 
having  sufficient  funds. 

Where  a  commissioner  repaired  abridge  without 
giving  notice  to  the  oommissioners  of  the  towns 
Jointly  liable,  it  was  held  that  they  could  not  re- 
cover the  proportion  of  the  expense,  because  of 
the  failure  to  comply  with  the  requirements  of  the 
state  statute.    Flynn  v.  Hurd,  118  N.  Y.  10. 

Even  though  the  commissioners  notified,  con- 
sented to  the  making  of  the  repairs  and  thereafter 
united  in  the  operations.    Ibid, 

18.  Canals. 

The  liability  of  a  canal  commiasjoner  depends 
upon  the  nature  of  the  duty  imposed  upon  him  by 
the  statute,  and  if  this  be  imperative  he  is  liable 
for  damages  for  negligence.  Griffith  v.  Follett^  SQ 
Barb.  620. 

He  is  liable  for  the  neglect  of  duty  in  his  private 
capacity.    Ibid. 

Under  the  New  York  Act  of  1867,  chap.  607,  6  8, 
canal  contractors  are  liable  to  individuals  for  neg- 
ligence in  the  repair  of  canal  fridges.  Conroy  v. 
Gale.  5  Lans.  844, 47  N.  Y.  665. 

It  is  the  duty  of  a  contractor  for  canal  repain, 
under  the  New  York  Laws  of  1866.  chap.  836,  6  9,  to 
ascertain  at  his  peril  what  ought  to  be  done,  not 
only  to  put,  but  to  keep,  the  bridges  in  repair. 
Ibid.;  French  v.  Donaldson,  87  N.  Y.  496. 

A  contractor  under  a  state  contract  for  the  en- 
largement of  a  canal  cannot  claim  any  deleiration 
of  sovereign  power  enabling  him  to  confiscate 
property  to  public  use  permanently  or  temporarily, 
no  right  being  given  by  the  contract,  and  there- 
fore his  rights  are  no  more  than  those  of  other  in- 
dividuals. St.  Peter  v.  Denison,  58  N.  Y.  416.  17 
Am.  Bep.  258. 

The  mere  fact  that  the  act  was  necessary  will  not 
Justify  a  canal  contractor  in  trespassing  upon  pri- 
vate lands;  he  must  have  the  right  to  uee  such 
lands.   Ibid. 

Superintendents  of  canal  repairs  must  stop  any 
breaches  and  remove  obstructions  without  waitinir 
orders  from  the  commissioners,  or,  in  default,  will 
be  held  liable  for  damages  occasioned.  Adsit  r. 
Brady,  4  Hill.  680, 40  Am.  Dec.  805. 

A  canal  contractor  was  held  personally  liable  for 
damage  done  to  plaintilTs  land  by  reason  of  a  blast 
from  the  canal  bed,  even  though  no  negligence 
was  shown.    St.  Peter  v.  Denison,  supra. 

It  has  been  held  that  the  liability  of  such  con- 
tractor is  not  alfected  by  the  appointment  of  a  su- 
perintendent.   French  v.  Donaldson,  supra. 

In  Johnson  v.  Belden,  2  Lans.  488.  a  canal  con- 
tractor was  held  liable  for  negligence  for  non- 
repair of  the  gates  of  a  lock,  although  the  same 
were  opened  by  the  boat  captain,  the  latter  believ- 
ing the  same  unsafe. 

The  proprietors  of  a  canal  who  were  bound  to 
construct  it,  so  that  rafts  of  a  given  size  could 
pass,  were  held  liable  for  damage  done  to  plain- 
tifl^s  raft  which  answered  such  description,  by  rea- 
son of  the  canal  not  being  sufficient  to  pass  such 
raft.  Biddle  v.  Proprietors  of  Locks  and  Canals,  7 
Mass.  169,  5  Am.  Dee.  35. 

Where  the  defendant,  a  superintendent  of  canal 
repairs,  was  by  law  (1  Bev.  Stat.  Edm*s  ed.  p.  S3A. 
fi  100),  bound  to  keep  the  canal  in  repair,  there  be^ 
ing  no  discretion  about  the  matter,  the  court  held 
his  duty  was  imperative,  for  the  neglect  of  which 
he  was  liable  for  damages,  his  acts  being  minis- 
teriaL    Hicks  v.  Dorn,  42  N.  Y.  46,  58. 

Where  such  superintendent  undertook  to  de- 
stroy the  plalntiff*s  boat  claiming  the  act  as  neces- 
sary, the  court  held  that  the  right  did  not  exist. 
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the  stone  crusher  was  set  up  and  operated. 
It  does  appear,  from  one  of  the  special  ver- 
dicts, that  the  stone  crusher  was  being  oper- 
ated by  help  hired  by  the  street  commis- 
sioner, in  the  interest  of  the  village,  on  the 
afternoon  of  July  12,  1888,  in  the  presence  of 


the  street  commissioner  and  the  defendants, 
who  were  present  as  a  street  committee  of  the 
trustees  to  observe  its  operation,  and  to  con- 
sult with  the  street  commissioner  about  its 
work  and  other  matters  connected  with  the 
maintenance  and  repair  of  the  highways. 


simply  on  aooount  of  oonvenlenoe  or  eoonomy,  as 
all  other  expedients  should  have  been  first  tried, 
and  further  that  such  action  cast  upon  him  the 
burden  of  proving  the  expediency  or  necessity  of 
his  action,  ibid.;  Busseil  v.  New  York,  2  Denlo, 
476. 

Where  the  canal  board  had  a  statutory  authority 
to  contract  for  canal  repairs  and  gave  the  cootract- 
or  the  like  duties  and  powers  that  superintendents 
had.  It  was  held  that  said  contractor  was  liable  for 
damage  occasioned  to  plaintiff's  boat  through  neg- 
ligence in  not  repairing,  after  notice  of  defects. 
Robinson  v.  Chamberlain,  84  N.  Y.  880, 90  Am.  Deo, 
718:  Fulton  F.  Ins.  Ck>.  v.  Baldwin,  87  N.  Y.  «8; 
Johnson  v.  Belden,  47  N.  Y.  ISO. 

14  Criminal  lidbQUv. 

Public  officers  of  every  grade  and  description 
may  be  impeached  or  indicted  for  official  miscon- 
duct and  corruption.  Wilson  v.  New  York,  1 
Denlo,  586,  43  Am.  Dec.  719. 

Officers  of  municipal  corporations  may  make 
themselves  personally  liable  for  their  crimes  or 
torts.    Chandler  v.  Bay  St.  Louis,  67  Miss.  dSBd. 

A  road  overseer  is  only  charged  with  reasonable 
diligence  and  effort  in  the  discharge  of  his  duty, 
and  cannot  be  held  criminally  liable  for  failing  to 
keep  the  road  in  repair,  where  it  is  shown  that  to 
do  so  with  the.  means  available  to  him  is  impossi- 
ble. Parker  v.  State,  20  Tex.  App.  872;  Moore  v. 
State,  27  Tex.  App.  439. 

A  failure  to  keep  a  public  highway  in  repair  by 
those  who  have  assumed  that  duty  from  the  state, 
BO  that  it  is  unsafe  to  travel  over,  is  a  public  nui- 
sance, making  the  party  bound  to  repair  liable  to 
indictment  therefor  and  to  an  action  at  the  suit 
of  any  one  who  has  sustained  special  injury.  Rob- 
inson V.  Chamberlain,  84  N.  Y.  889, 90  Am.  Dec.  718; 
Lansing  v.  Smith,  8  Cow.  161;  Smith  v.  Wright,  24 
Barb.  170;  Fierce  v.  Dart,  7  Cow.  609;  Shepherd  v. 
Lincoln,  17  Wend.  2S0;  Adsit  v.  Brady,  4  Hill,  680, 
40  Am.  Dea  806;  Lyme  Regis  v.  Henley,  1  Bing.  N. 
C.  222. 

If  a  deficiency  exists  in  the  highways  of  a  .dis- 
trict, which  is  occasioned  by  the  fault  of  such  offi- 
cer, he  may  be  prosecuted  by  indictment.*  White 
V.  Phillipston.  10  Met.  106. 

They  are  bound  to  take  the  most  advantageous 
terms  for  the  performance  of  the  work,  and  for 
any  corrupt  or  willful  dealing  in  the  placing  of  a 
contract  payable  in  public  money,  they  are  crimi- 
nally liable.    State  v.  Kern,  61 N.  J.  L.  269. 

A  willful  and  corrupt  award  of  a  contract  for  pub- 
lic work,  on  terms  less  advantageous  than  others, 
woul0  be  a  neglect  and  breach  of  duty,  such  as 
would  constitute  official  misbehavior  indictable  at 
common  law.  ItHd.;  State  v.  Startup,  80  N.  J.  Li 
428w 

A  corporation  or  individual  who  is  bound  to  re- 
pair a  public  highway  or  navigable  river,  is  liable 
to  indictmeut  for  the  neglect  of  such  duty.  People 
▼.  Albany,  11  Wend.  639, 27  Am.  Dec.  96. 

Bupervisdrs  are  liable  to  indictment  for  neglect- 
ing to  open  a  public  highway,  duly  laid  out  in  their 
respective  townships.  Com.  v  Reiter,  78  Fa.  161: 
OrafflDS  V.  Com.  8  Fenr.  A  W,  602;  Edge  v.  Com.  7 
Pa.  275:  FhUlips  v.  Com.  44  Fa.  197. 

The  opening  of  a  wrong  road  is  no  defense  to  an 
Indictment  for  neglect  to  open  a  highway  there  be- 
ing no  compliance  with  the  legal  duty  of  super- 
visors. Com.  V.  Johnson,  184  Fa.  686.  I 
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For  any  material  change  in  the  line  of  a  road 
directed  by  an  order  of  the  court,  supervisors  are 
liable  to  indictment,  although  they  follow  lines 
made  by  their  predecessors.    Ibid. 

If  such  Judicial  acts  are  corrupt,  such  officer  is 
liable  to  be  impeached  or  indicted,  but  no  civil  ac- 
tion wiUUe  on  behalf  of  the  party  injured.  Wil- 
son V.  New  York,  1  Denlo,  606, 48  Am.  Dec.  719. 

If  the  board  of  public  works  has  been  forbidden 
by  statute  to  contract  for  cleaning  the  streets  with- 
out previous  advertisement  of  the  same,  the  doing 
of  such  prohibited  act  willfully  and  with  evil  in- 
tent constitutes  a  criminal  offense  and  an  indict- 
ment charging  the  members  of  the  board  engaged 
thereon  is  sufficient.  State  v.  Startup,  and  State  v. 
Kern,  supra. 

And  in  Kew  Jersey,  this  liability  is  not  taken 
away  or  affected  by  section  169  of  the  Statute  of 
March  81,  1871,  Famph.  Laws.  p.  1094.  State  v. 
Kern,  61 N.  J.  L.  200. 

Indictment  against  commissioners  of  a  town  for 
neglecting  to  keep  the  hlghwairs  in  order  must  set 
forth  the  matters  by  reason  of  which  the  obliga- 
tion has  been  imposed  on  them,  when  there  is  no 
public  law  imposing  the  duty  upon  them.  State  v. 
Halifax,  16  N.C.  346. 

The  indictment  must  also  charge  specifically 
which  of  the  duties  imposed  has  been  neglected. 
iWd. 

Where  the  information  charged  the  defendants 
with  permitting  a  nuisance  by  reason  of  non-repair 
of  a  bridge,  so  that  it  became  unfit  for  public  use 
describing  them  as  '^trustees  of  the  Wabash  &  Brie 
Canal,"  the  court  held  the  same  bad  as  not  showing 
that  the  road  or  the  bridge  crossed  the  canal,  and 
for  not  showing  how  they  became  possessed  of  the: 
right  or  duty  to  repair.  Butler  v.  State,  17  Ind.  4G0.. 

The  duty  is  imposed  by  statute,  under  a  penalty,, 
and  indictable  under  the  Sonth  Carolina  Act  of ' 
1825.    McKenzie  v.  Chovln,  1  McMull.  L.  222. 

In  Hill  V.  State,  4  Sneed.  448,  they  were  held  in* 
dividually  liable  to  indictment  for  neglect  of  re- 
pairs, their  action  being  an  official  nonfeasance. 

But  in  State  v.  Barksdale,  6  Humph.  164.  they 
were  held  not  liable  to  indictment. 

The  latter  case  is  distinguished  from  Hill  v.  State, 
supra,  the  presentment  not  setting  out  the  names 
of  the  persons  or  board  holding  office  nor  charging 
neglect  of  official  duty. 

In  order  to  warrant  a  conviction  of  an  overseer 
of  a  public  road  under  article  400  of  the  Texas 
Fenal  Code,  for  failure,  neglect,  or  refusal  to  per- 
form the  duties  of  his  office,  it  must  be  shown  that 
such  failure,  neglect,  or  refusal  on  his  part  waa> 
willful,  that  is,  done  with  evil  intent,  with  legal 
malice,  without  legal  Justification,  and  with  no- 
reasonable  ground  to  believe  his  acdon  legale 
Parker  v.  State,  29  Tex.  App.  872;  Moore  v.  State,. 
27  Tex.  App.  489. 

In  Thornton  v.  Springer,  6  Tex.  687,  they  were* 
held  not  liable  in  damages,  but  only  for  the  penalty 
imposed  by  Stat.  1848,  M  4,  6,  p.  99. 

The  motion  should  state  the  appointment  and 
notification  thereof  and  continuous  non-repair  for 
twenty  days.    Thornton  v.  Springer,  supra. 

In  Rex  V.  Dean,  2  Maule  &  S.  80,  they  were  held 
liable  to  indictment  for  not  obeying  the  order  of 
the  sessions  court,  directing  the  laying  out  of  a 
road  as  a  public  road,  and  also  to  proceedings  by 
way  of  a  mandamus  by  the  party  entitled  to  the 
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streets,  and  lanes.  There  is  nothing  in  this 
finding  that  shows  that  the  testimony  tended 
to  prove  that  the  defendants  participated  in 
the  operation  of  the  stone  crusher,  or  that 
they  acted  other  than  in  an  official  capacity. 
It  was  their  duty  to  inform  themselves  in  re- 
gard to  the  necessity  of  repairs  upon  the 
streets  and  the  best  methods  of  making  them, 
in  order  that  they  might  act  intelligently  as 
members  of  the  board  of  trustees,     it  is  un- 


necessary to  pass  upon  the  rulings  of  the 
court  upon  questions  relating  to  the  admis- 
sion and  refection  of  evidence.  If  all  the 
evidence  offered  by  the  plaintiff  had  been  ad- 
mitted, and  all  evidence  objected  to  by  the 
plaintiff  had  been  excluded,  it  would  still 
have  been  the  duty  of  the  court  to  nare  or- 
dered a  verdict  for  the  defendunta. 
Judgment  affirmed. 


OREGON  BUPREMB  COURT. 


Emma  COOPER,  Respt,, 

V. 

Calistia  PHIPPS  et  al,  AppU. 

1.  ETldenoe  is  inadmissible,  in  an  action 
for  libel  Id  charginfr  the  plaintiir  with  unohas- 
tlty,  of  her  general  reputation  for  virtue  and 
chastity,  where  no  attack  is  made  upon  it. 

8.  A  witness  in  an  action  is  not  liable 
for  libel*  unless  it  is  shown  aifirmatively  that 
her  statements  were  not  pertinent  to  the  matter 
in  proffrees,  and  were  spoken  maliciously  and 
with  a  view  to  defame  the  one  olalming  to  be  in- 
jured thereby. 

(July  17, 1808.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County  in 


favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  publication  of  a 
libel.    Retsersed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  William  M.  Colvig^  and  P.  P. 
Prim  Sb  Son,  for  appellants: 

The  law  presumes  the  character  and  public 
reputation  of  the  plaintiff  to  be  good,  and  of 
the  best,  until  it  is  attacked,  and  she  can  safe- 
ly rest  upon  that  presumption.  Without  in- 
troducing any  evidence,  her  reputation  and 
character  stoocl  without  qualification  or  defect 
and  no  evidence  that  she  could  offer  could 
add  to  or  increase  its  force  and  virtue. 

Hitchcock  V.  Moore,  70  Mich.  112:  CornuaU 
V.  Richardson,  Ryan  &  M.  805;  Matthetts  v. 
Bvntley.  9  N.  H.  146;  Stow  v.  Converse,  3 
Conn.  825,  8  Am.  Dec.  189;  Bamfietd  v.  Masses, 
1  Campb.  460;  Dodd  v.  Norris,  8  Campb.  510; 
Eoughtalingy,  Kelderhouse,  2  Barb.  149;  New- 


Nora.— PritKJeoeo/irftneM  as  td  defamatory  testU 
mony. 

The  genet  al  doctrine  of  American  cases,  like  that 
above  reported,  is  that  the  testimony  of  a  witness 
is  privUeKed  so  long  as  it  is  pertinent  to  the  case, 
or,  as  expressed  in  some  cases,  unless  he  wander 
from  the  point  and  maliciously  heap  slander  on  an< 
other.    Morgan  v.  Booth,  18  Bush,  4tX). 

8o  the  defendant  in  a  slander  suit  may  show  to 
negative  malice  that  the  words  were  spoken  by 
him  as  a  witness  in  a  Judicial  proceeding.  Nelson 
▼.  Robe,6Blaokf.S04. 

The  pertinent  testimony  of  a  witness  is  absolutely 
privileged.    Hutchinson  v.  Lewis,  75Ind.  56. 

And  it  is  sufficient  prima  facie  as  a  defense  for 
uttering  defamatory  words  to  show  that  they  were 
spoken  by  a  defendant  as  a  witness.    IMd. 

The  belief  of  a  witneas  that  his  answers  are  per- 
tinent relieves  him  from  liability  for  an  action  of 
slander.  Bteioecke  v.  Marx,  10  Mo.  A  pp.  581;  W  bite 
V.  Gbrroil,  42  N.  Y.  161,  1  Am.  Rep.  603.  See  also 
Suydam  v.  Moffatt,  infra. 

A  witness  is  absolutely  privileged  in  making  an- 
swers material  to  the  case  and  believed  to  be  true, 
even  thouKh  he  is  actuated  by  malice  ae  well  as  by 
purpose  to  perform  bis  duty  as  a  witness.  Liles  v. 
Gaster,  4S  Ohio  St  681. 

The  belief  of  a  witness  as  to  the  relevancy  of  his 
testimony  in  such  a  case  is  a  question  for  the  Jury. 
White  V.  Carroll,  supra. 

Answers  of  a  witneas  which  are  relevant  and 
honestly  made  are  privileged.  Lanniog  v.  Christy, 
80  Ohio  St.  316, 07  Am.  Bep.  431. 

Pertinent  testimony  of  a  witness  is  privileged,  no 
matter  if  the  witness  is  actuated  by  ill  wilL  Cal- 
kins V.  Sumner,  18  Wis.  198, 80  Am.  Dec.  738. 

For  pertinent  answers  a  witneas  can  claim  privi- 
lege, but  not  so  as  to  voluntary  slander  which  Is 
not  pertinent  to  the  case.    Barnes  v.  McCrate,32 
Me.  442. 
22  L..  K  Jl 


See  also  25  L.  R.  A.  100. 


But  a  witness  is  liable  for  impertinent,  malignant 
words  spoken  by  him  without  belie viog  them  to  be 
true.    Smith  v.  Howard,  28  Iowa,  61. 

Words  spoken  by  a  witness  with  malidoos  in- 
tent  to  defame  and  which  are  not  pertinent  to  the 
case  may  constitute  slander.  Hastings  v.  liuslt.25 
Wend.  410,  8i  Am.  Deo.  880. 

Defamatory  Btatements  not  pertinent  to  the  ia- 
sues  nor  believed  to  be  so  by  the  witness,  but  in- 
jected by  him  voluntarily  and  maliciously  for  the 
purpose  of  defaming  and  injuring  another,  are  not 
privilesred.    Shadden  v.  McElwee,  86  Tenn.  146. 

In  Grove  v.  Brandenburg,  7  Blatchf.  )!34«  defara- 
atory  yrords  spoken  by  a  witness  were  held  on  de* 
murrer  to  be  privileged,  although  it  was  alleged 
that  the  witness  did  "'falsely,  corruptly,  and  mali- 
ciously swear.**    But  see  later  Indiana  case,  supra. 

A  declaration  for  slander  in  testimony  as  to  the 
character  of  a  witness  on  an  attempt  at  impeach- 
ment was  held  in  Cook  v.  Cook,  100  Mass.  IM,  to  be 
insufficient  for  lack  of  necessary  averments  as  to 
damages,  but  the  question  of  privilege  was  not 
considered. 

Testimony  of  a  witness,  who  is  also  the  defend- 
ant,  in  a  suit  for  damages  for  discharging  an  em- 
ploy^ as  to  his  reason  for  such  discharge,  la  privi- 
leged.   Fagaov.  Fries,  SOUL  App.  286. 

A  malicious  statement  by  a  witness  which  Is  not 
necessary  to  the  answei  of  a  question,  but  made 
to  show  excuse  for  failure  to  remember  certaia 
matter,  is  privileged.  Hunckel  v.  VoneilC,  69  Hd. 
170.  affirmed  on  rehearing,  Id.  196. 

In  this  case  a  majority  of  the  court  approves  the 
English  rule  of  absolute  privilege  for  a  witocM 
from  a  civil  action  for  libel  for  anything  stated  in 
the  character  of  a  witness,  even  though  false  and 
malicious,  but  the  case  does  not  neoessarily  decide 
what  would  be  the  result  if  a  witness  volunteered 
utterly  irrelevant  defamation  which  could  in  no 
respect  be  regarded  as  testimony  in  the  case.    IMl 


Digitized  by  V^OOQ  IC 


1808. 


COOFSK  V.  PHii»pa. 


837 


ell,  Defamation,  Slander  &  Libel,  p.  828; 
Oaugh  v.  8t.  John,  16  Wend.  646;  Anderson  v. 
Long,  10  Serfs.  &  R  55;  1  Whart.  Ev.  2d  ed. 
^§  47-50;  Miles  v.  Vanhom,  17  Ind.  245.  79 
Am.  Dec.  477;  McCabe  v.  Platter,  6  Blackf. 
405;  Howard  T.  Patrick,  43  Mich.  121;  Fahey 
V.  Orotty,  68  Mich.  388;  Lotto  v.  Davenport, 
50  Minn.  99;  Croaedale  v.  Bright,  6  Houst. 
(Del.)  52. 

The  rule  of  evidence  as  to  such  cases  is  to 
impose  on  the  plaintiff  the  onva  of  rebutting 
those  presumptions  flowing  from  the  seeming 
obli^tions  and  situation  of  the  parties,  and  to 
require  of  him  to  bring  home  to  the  defendant 
the  existence  of  malice  that  is  malice  in  fact, 
as  the  true  motive  of  his  conduct. 

Townshend,  Slander  &  Libel,  4th  ed.  g  209, 
p.  296;  King  v.  Hoot,  4  Wend.  118,  21  Am. 

Under  the  allegations  of  plaintiff's  complaint, 
it  is  shown  therein  that  Calistia  Phipps  was 
conditionally  privileged  when  she  uttered  and 
published  the  allegS  libel,  and  the  plaintiff 
could  not  recover  any  damages  in  this  case, 
unless  the  plaintiff  could  show  by  a  prepond- 
erance of  the  evidence  that  Calistia  Phipps 
was  actuated  bv  actual  malice,  or  malice  in 
fact  against  plaintiff. 

See  Kent  v.  BongartB,  15  R.  L  72;  Polkard'a 
Starkie,  Slander  &  Libel,  p.  255. 

Under  the  pleadings,  the  plaintiff  was  not 
entitled  to  recover  at  all,  without  proving  that 
the  words  were  uttered  and  published  with 
actual  malice  against  said  plaintiff. 

Bantings  y,  Lusk,  22  Wend.  410,  84  Am. 
Dec.  830;  Ttfwnshend,  Slander  &  Libel,  p.  296, 


I  §209;  Cooke.  Defamation,  28,  81,  60;  Newell, 
Defamation,  Slander  <&  Libel,  p.  824.  §  28; 
Starkie,  SlHnder  &  Libel,  229,  m.  See  Folk- 
ard's  Starkie,  Slander  &  Libel,  p.  262,  note  6; 
LatDSon  v.  I/icks,  38  Ala.  279,  81  Am.  Dec.  49; 
Calkins  v.  Sumner,  18  Wis.  193,  80  Am.  Dec. 
738;  Faris  v.  Starke,  9  Dana,  128,  88  Am. 
Dec.  538;  King  v.  Boot,  supra. 

Messrs,  Lionel  R.  Webster  and  Fran- 
cis Fitch*  for  respondent: 

A  witness  testifying  in  a  court  who  mali- 
ciously defames  another  with  the  intent  to  in- 
Jure  the  reputation  of  such  other,  or  expose 
lim  or  her  to  public  hatred,  contempt,  or  ridi- 
cule, if  such  testimony  is  false  and  its  falsity 
is  known  by  the  witness,  is  not  protected  from 
civil  action  for  libel  because  of  the  privilege  of 
a  witness 

Townshend,  Slander  &  Libel,  §  223;  J^iad' 
den  Y.  McEiwee,  86  Tenn.  146;  Hutcliinson  y. 
J^ewis,  75  Ind.  55;  1  Hilliard,  Torts.  822; 
Cooley.  Torts,  210;  Nelson  v.  Bobe,  6  Blackf. 
204;  QroDS  v.  Brandenburg,  7  Blackf.  234; 
Mower  ▼.  Wateon,  11  Vt.  586  84  Am.  Dec.  704. 

The  American  rule  modifies  that  enforced 
in  £n  eland. 

WhiU  V.  OarroU,  42  N.  T.  161,  1  Am.  Rep. 
605;  Smith  v.  Howard,  28  Iowa,  51;  Barnes  y. 
McOraU,  82  Me.  442. 

In  slander  and  libel  charging  plaintiff  with 
being  unchaste  she  may  prove  on  her  direct 
case  that  her  general  reputation  for  chastity 
and  virtue  is  good. 

1.  To  support  the  presumption  that  it  is 
good. 

2.  Cases  of  slander  and  libel  are  exceptions 


A  witness  who  is  oblised  to  answer  interroga- 
tories of  a  leslslatlve  oommittee  is  privilesed  in 
giving  his  answers,  although  they  are  defamatory. 
Terry  v.  Fellows.  21  La.  Ann.  876. 

Testimony  given  In  an  investigation  legaDy  held 
by  the  common  council  of  a  city  is  privileged,  so 
that  it  cannot  be  deemed  a  repetition  of  a  previous 
Blander  by  the  witness,  showing  express  malice. 
McLaughlin  v.  Charles.  00  Hon.  289. 

The  immunity  of  a  wltoess  in  a  judicial  proceed- 
ing from  an  action  for  defamation  is  not  alfected 
by  Hiss.  Code,  6 10O4,  which  mokes  Insulting  words 
actionable.   Vomer  v.  Vemer,  64  Miss.  8KL 

Emt^Uih  eases. 


Barly  English  cases  considered  the  relevancy  or 
pertinency  of  testimony  as  material  in  determin- 
ing the  question  of  privilege. 

It  was  held  in  Revis  v.  Smith,  18  C  B.  126,  that 
words  of  a  witness  relevant  to  a  case  are  privileged, 
and  that  the  testimony  of  a  witness  is  prima  facie 
privileged. 

So  testimony  m  a  slander  case,  that  the  plaintiff 
is  a  common  liar,  given  to  reduce  the  amount  of 
his  recovery,  is  privileged.  Harding  v.  Bulman, 
Brownl.  2;  Harding  v.  Bodman,  Hutton,  U. 

And  a  witness  who  on  a  former  trial  had  testi- 
fied as  an  expert  that  a  certain  signature  was  a  for- 
gery, and  bad  been  severely  criticised  by  the  judge 
In  that  case,  and  when  asked  in  the  later  trial  if  be 
bad  read  what  the  Judge  said  persisted  in  saying, 
although  the  court  tried  to  stop  him,  that  the  sig- 
nature was  forged,  is  within  the  rule  giving  prlvi^ 
lege  for  words  spoken  in  testimony,  as  these  words 
were  a  part  of  bis  evidence  and  spoken  in  defense 
of  his  own  character,  which  was  in  eome  decree 
impugned  by  the  question  asked  blm.  Seaman  v. 
Nethercllft.  L.  B.  2  a  P.  Div.  68,  affirming,  L.  B.  1 
C.  P.  Div.  54a 
22  L.  a  A. 


But  in  Kennedy  v.  Hilliard,  10  Ir.  a  L.  Rep.  196, 1 
L.  T.  N.  S.  578,  it  is  declared  more  broadly  that  an 
action  will  not  lie  for  words  spoken  in  evidence. 

And  In  Dawkins  v.  Rokeby,  U  B.  7  H.  L.  Tii,  af • 
firming  L.  B.  8  Q.  B.  266,  the  testimony  of  a  witnesa 
is  held  to  be  absolutely  privileged,  although  it  la 
immaterial,  irrelevant,  and  given  maia  jide,  without 
reasonable  or  probable  cause.  In  this  case  it  is  ex* 
pressly  declared  that  the  same  rule  of  privilege 
exists  as  to  judges,  counsel,  witnesses,  and  parties. 

This  is  in  accord  with  the  absolute  privilege, 
declared  in  Munster  v.  Lamb,  L.  B.  11 Q.  B.  Div.  688, 
to  exist  in  respect  to  words  of  counsel,  even  if 
both  malicious  and  Irrelevant. 

The  privilege  of  witnesses  extends  to  a  person 
testifying  before  a  committee  of  the  house  of 
commons.  Goffin  v.  Donnelly,  L.  El.  6Q.  B.  Div. 
807.    See  also  Terry  ▼.  Fellows,  21  La.  Ann.  876. 

Also  to  testimony  of  a  person  taken  before  a 
military  court  of  inquiry,  which  has  no  power  to 
administer  an  oath.   Dawkins  v.  Bokeby,  supra* 

Affldavtts  and  depositions. 

Statements  in  a  deposition,  tending  to  charge  a 
person  with  arson,  made  by  a  witness,  subpoenaed 
before  a  lire  mareball  having  jurisdiction  of  the 
matter,  are  privileged.  NewlleJd  v.  Copperman* 
10  Jones  A  S.  802. 

Words  spoken  in  an  affidavit  pertinent  to  the 
matter  involved  in  a  judicial  proceeding  are  priv- 
ileged.   Warner  v,  Paine,  2  Sandf .  196.     . 

Thus  an  affidavit  for  attachment  which  is  perti- 
nent is  privileged.  Johnson  v.  King.  64  Tex.  282; 
Spaids  V.  Barrett,  67  111.  289, 11  Am.  Rep.  10. 

So  an  affidavit  in  chancery  is  privileged.  Daw- 
ling  V.  Wenman,  2  Show.  446. 

And  an  affidavit  in  support  of  an  answer  to  ao 
application  for  injunction  is  privileged,  if  perti- 
nent.   Hart  V.  Baxter,  47  Mich.  198. 
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to  the  general  rule  forbidding  sach  proof  in 
civil  actions. 

8.  To  enhance  damages. 

3  Sutherland,  Damages,  p.  665;  2  Greenl.  Ev. 
6  275;  1  Whart.  Ev.  3d  ed.  §§  47-50;  1  Sedgw. 
Damages,  8th  ed.  §  52;  2  Sedgw.  Damages, 
8th  ed.  ^e^  445-452;  8  Am.  &  Eng.  Encyclop. 
Law,  112,  and  note;  0* Bryan  v.  (y Bryan,  18 
Mo.  16,  53  Am.  Dec.  128;  Williams  v.  Haig,  8 
Rich.  L.  362,  45  Am.  Dec.  774;  Adanu  v.  Law- 
son,  17  Gratt.  250,  94  Am.  Dec.  455;  Stone  v. 
Varney,  7  Met.  86,  39  Am.  Dec.  762. 

Actual  ill  will  or  malice  will  enhance  the 
damages,  but  need  not  be  shown  to  entitle 
plaintiff  to  recover. 

8  Sutherland,  Damages,  p.  642;  Hill's  Code, 


Defendants  are  presumed  to  have  used  the 
words  in  the  meaning  in  which  they  would 
ordinarily  be  accepted  and  understood,  under 
the  circumstances  and  in  the  connection  in 
which  they  were  used.  If  under  these  condi- 
tions the  words  would  convey  to  a  person  of 
ordinary  understanding  the  charge  of  unchas- 
tity.  such  meaning  must  be  accepted. 

Townshend,  Inlander  &  Libel,  p.  144, 
S§  140,  note  i.  144,  282,  884,  891;  Wilcox  v. 
Moon,  68  Vt.  481;  18  Am.  &  Eng.  Encyclop. 
Law,  879-381;  Eedrolitansky  v.  IHiehaum,  70 
Cal.  216;  DatU  v.  Sladden,  17  Or.  259;  Proctor 
V.  Owens,  18  Ind.  21,  81  Am.  Dec.  841;  Good- 
rich V.  Hooper,  97  Mass.  1,  93  Am.  Dec.  50; 
SiaUings  v.  Newman,  26  Ala.  300,  62  Am.  Dec. 
728;  Little  v.  Barlow,  26  Ga.  423, 71  Am.  Dec. 
219. 

Bean*  </.,  delivered  the  opinion  of  the 
court : 
This  appeal  is  brought  to  reverse  a  Judg- 


ment for  $5,000  recovered  by  plaintiff  in  sn 
action  for  libel  against  the  defendants.  It 
is  charged  that  in  a  certain  suit  for  divorce 
and  for  the  custody  of  a  minor  child,  pend- 
ing in  the  superior  court  for  the  county  of 
San  Francisco,  state  of  California,  between 
the  defendant  William  Phipps,  as  plaintiff, 
and  Minnie  Phipps,  a  sister  of  the  plaintiff 
herein,  as  defendant,  Calistia  Phipps,  one  of 
the  defendants  herein,  was  called  and  testi- 
fied as  a  witness,  and  in  response  to  the  fol- 
lowing interrogatory  of  counsel,  **Has  the 
defendant  been  in  the  habit  of  running  around 
with  other  men?"  answered :  **  Yes,  sir ;  two 
young  men  came  and  rented  a  house,  and  she 
and  her  sister  [meaning  this  plaintiff]  lived 
with  them,  and  kept  house  for  them  :  did  this 
about  two  months.  All  Uie  neighbors  talked 
about  their  scandalous  conduct. "  That  thii 
testimony  was  reduced  to  writing  by  the  court 
oommissioner,  and  was  duly  filed,  at  the  in- 
stance of  the  defendant  William  Phipps,  and 
became  a  part  of  the  records  and  files  of  said 
court.  That  defendant  meant  by  said  words 
to  accuse  the  plaintiff  of  being  an  unchaste 
woman,  and  of  having  lived  in  notorious, 
lewd,  and  lascivious  cohabitation  with  some 
man  to  plaintiff  unknown.  That  such  state- 
ment was  false,  malicious,  and  defamatory, 
and  was  made  with  malice,  and  with  the  in- 
tent to  defame  the  plaintiff,  and  at  the  in- 
stigation and  request  of  the  defendant  Wil- 
liam Phipps.  The  answer  admits  that  the 
defendant  Calistia  Phipps  testified  as  alleged 
in  the  divorce  suit,  but  denies  the  other  al- 
legations of  the  complaint,  and  affirmativelv 
alleges  that  such  testimony  was  given  with 
a  firm  belief  in  its  truth,  in  answer  to  an  in- 
terrogatory propounded  to  her  by  counsel, 


And  the  belief  of  the  affiant  that  the  matter  in 
his  affldayit  for  a  motion  is  pertinent  makes  it 
prlvilesred.    Suydam  v.  Moffat,  1  Sandf .  460. 

But  a  witness  may  be  charged  with  criminal 
libel  in  maklnflr  malicious  defamation  in  an  affi- 
davit which  Is  not  pertinent  to  the  matter  Involved 
in  tbe  proceeding  although  the  presumption  In 
respect  to  testimony  is  in  favor  of  the  privilege. 
Com.  V.  Culver.  IPa.  L.  J.  Rep.  961. 

Tbe  charge  in  an  affidavit  that  another  witness 
is  guilty  of  perjury  is  privileged.  Warner  v.  Paine, 
suTpra, 

An  affidavit  to  support  a  motion  for  a  new  trial 
attacking  the  character  of  a  witness  for  veracity  is 
privileged.    Burke  t.  Byan,  86  La.  Ann.  051. 

In  Kez  V.  Salisbury,  1  Ld.  Raym.  341,  it  was  held 
that  the  publication  of  an  affidavit  containing 
scandal  was  indictable  as  tending  to  a  breach  of  tbe 
peace;  but  the  report  does  not  show  what  is  meant 
by  the  publication.whether  it  was  published  other- 
wise than  by  pleading  or  affidavit  in  oourtornot. 

An  affidavit  in  support  of  a  summons,  though 
defamatory  as  to  a  third  person.  Is  not  actionable* 
Henderson  v.  Broomhead,  4  Hurlst.  &  N.  500. 

Erie,  «r.,  said  in  respect  to  this  affidavit  that  it  did 
not  appear  certain  that  it  was  irrelevant.  Other 
judges  spoke  generally  as  to  the  privilege  of  words 
used  In  judicial  proceedings.  But  see  Dawldns  v. 
Bokeby,  L.  R.  7  H.  L.  744.  aflg.  8  Q.  B.  256. 

An  affidavic  filed  in  support  of  a  motion  is  privi- 
leged so  far  as  it  is  pertinent,  or  believed  to  be  so 
by  the  affiant  upon  reasonable  grounds.  Hyde  v. 
McCabe,100Mo.412. 

A  charge  in  an  affidavit  filed  in  opposition  to  a 
motion  for  security  for  costs  to  the  effect  that  the 
person  who  made  the  affidavit  in  favor  of  the  mo- 
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tion  alleging  insolvency  was  corruptly  guiltr  of 
willfully  false  swearing,  is  not  sufficiently  rele?anE 
to  be  privileged,  and  the  belief  in  its  reJevaocy. 
which  can  excuse  the  person  who  made  It,  is  a  quel- 
tion  of  fact.   Ibid, 

An  affidavit  showing  cause  against  a  rule  nigi  for 
criminal  information  for  sending  a  challenge  to  a 
person  who  obtains  the  rule  is  privileged  in  setting 
forth  any  matters  respecting  tbe  pest  conduct  of 
such  person  as  the  affiant  may  think  would  diem- 
dine  the  court  to  favor  the  application.  Doyle  t. 
0*Doberty,  Oar.  &M.  416. 

Pertinent  allegations  in  an  affidavit  were  also 
held  privileged  in  Astley  v.  Tounge, «  Burr.  807. 

An  affidavit  that  an  attorney  had  disclosed  ood- 
fldentlal  communloations  is  relevant  and  tber«> 
fore  privileged,  when  presented  in  defense  of  • 
motion  to  strike  out  an  allegation  of  tbe  defendant 
in  a  suit  for  compensation,  that  the  attorney's  serv- 
ices were  abortive  and  of  no  value.  Garr  v.  Sel- 
den,4N.Y.01. 

An  affidavit  volunteered  for  the  purpose  of  in- 
ducing a  governor  to  revoke  a  warrant  issued  to 
the  agent  of  another  state  in  preceedinge  for  the 
rendition  of  a  fugitive,  being  a  proceeding  <y»n7m 
rum  judice^  is  not  privileged.  Hosmer  v.  Loveland, 
10  Barb.  116. 

An  affidavit  by  a  physician  that  a  person  Isia- 
sane,  made  in  a  proceeding  properly  and  legallf 
Instituted  under  the  statute,  is  privileged,  but  it  is 
otherwise  with  a  certificate  to  that  effect  volun- 
tarily made  by  a  physician  and  not  required  or 
authorized  by  law.  Perkins  v.  MitcheU,  31  Barb. 
461. 

An  affidavit  presented  to  a  magistrate  accusing 
a  person  of  crime  is  privileged.    Hartsook  v.  Bed- 
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and  without  malice  or  ill  will  towards  plain- 
tiff herein,  and  that  such  testimony  was  rel- 
evant to  the  issue  involved  in  saia  suit. 

The  first  assignment  of  error  necessary  for 
us  to  consider  is  that,  as  a  part  of  plaintiff's 
case  in  chief,  evidence  in  her  behalf  was  ad- 
mitted, tending  to  show  that  her  general  rep- 
utation for  virtue  and  chastity  was  good. 
At  the  time  this  evidence  was  offered  and  ad- 
mitted, no  attack  had  been  made  by  defend- 
ants, either  in  the  pleadings  or  otherwise, 
upon  the  character  of  the  plaintiff;  and  it 
was  Uien  and  there  stated  by  their  counsel, 
in  open  court,  and  in  the  hearing  of  the  jury, 
that  her  reputation  for  virtue  and  chastity 
was  admitted  to  be  of.  the  best,  and  that  no 
attack  would  be  made  thereon  durine  the 
trial,  nor  was  any  such  attack  made.  There 
is  some  conflict  in  the  authorities  as  to 
whether,  in  an  action  for  libel  or  slander, 
the  plaintiff  may  give  in  evidence  his  good 
character,  without  it  flrst  having  been  at- 
tacked by  the  defendant  eithei^  in  the  plead- 
ings or  evidence.  **  But  the  better  opinion, " 
says  Mr.  Wharton,  **  ia  against  this  conces- 
sion, on  the  ground  that  the  law  presumes  a 
party's  character  good,  and  that  it  is  super- 
fluous for  him  to  prove  that  which  is  pre- 
sumed." Whart.  £v.  g  47.  And  again  savs 
the  same  author :  **  It  would  be  manifestly 
improper  to  permit  a  party  suing  for  dam- 
ages to  put  in  evidence,  as  reason  why  he 
should  have  heavy  damages,  that  his  char- 
acter is  good :  First,  the  law  assumes  all 
characters  to  be  good,  and  there  is  no  use  in 
proving  that  which  is  thus  assumed;  sec- 
ondly, to  make  good  character  the  basis  of 
recovery  would  be  equivalent  to  saying  that 
a  person  with  a  bad  character  can  l>e  injured 
with  impunity;  thirdly,  a  collateral  issue 


would  be  provoked,  which  would  bear  hard 
upon  many  deserving  cases.  For  these  and 
other  reasons  the  courts  have  refused  to  per- 
mit such  evidence  to  be  put  in. "  Section  00. 
This  we  think  the  better  doctrine,  and  the 
one  supported  by  the  weight  of  authority. 
The  law  presumes  the  plaintiff's  character  to 
be  good  until  it  is  attacked,  and  she  may 
safely  rest  upon  this  presumption,  and  no 
evidence  that  she  may  offer  can  add  to  or  in- 
crease its  force  or  virtue.  See  Hitchcock  t. 
Mooret  70  Mich.  112,  and  note,  and  3  Am. 
i&  EnfiT.  Encyclop.  Law,  112,  where  the  au- 
thorities are  fully  collated,  and  to  which 
reference  may  be  had  by  any  one  desiring  to 
pursue  the  investigation. 

The  next  assignment  of  error  is  in  the  in- 
struction to  the  jury  that  ** actual  ill  will  or 
malice  will  enhance  the  damages,  and  may 
be  shown  for  that  purpose,  but  need  not  l)e 
shown  to  entitle  the  plaintiff  to  recover." 
This  was  manifest  error,  under  all  the  au- 
thorities. While  there  Is  some  conflict  in 
the  adjudged  cases  as  to  whether  witnesses 
are  absolutelv  exempt  from  liability  to  an 
action  for  defamatory  words  uttered  or  pub- 
lished in  the  course  of  judicial  proceedings, 
it  is  agreed  bv  all  the  authorities  that  they 
are  presumptively  so;  and  before  a  witness 
can  be  held  liable  in  a  civil  action  this  pre- 
sumption must  be  overcome,  by  showing 
affirmatively  that  such  statements  were  not 
onTy  false  and  malicious,  but  that  they  were 
not  pertinent  to  the  issues,  and  not  in  re- 
sponse to  questions  asked  by  counsel.  It 
seems  to  be  the  settled  doctrine  of  the  Eng- 
lish courts  that  statements  made  b}r  a  witness 
in  the  course  of  a  judicial  investigation  are 
absolutely  privileged,  to  that  extent  that  no 
action  for  libel  or  slander  will  lie  therefor. 


•dick,  6  Blaokf.  268,  88  Am.  Deo.  141;  Sandera  v. 
RollInsoD,  2  Strobh.  L.  447:  Briggs  v.  Byrd,  84  N.  a 
«77. 

In  Sfinders  ▼.  RolUnson  the  dedson  fs  put  on  the 
ground  that  the  remedy.  If  any,  to  for  maliolous 
profiecution. 

In  Sbock  V.  McChesney,  4  Teates,  507, 2  Am.  Deo. 
416,  aifio  it  was  held  that  words  oharsrinir  a  crime 
ns  the  basis  of  an  Bction  by  a  Justice  of  the  peace 
are  not  tbe  basis  of  ah  action  for  slander,  althouffb 
the  defendant  is  disohargred  without  an  indlctaneot, 
tout  the  remedy  to  by  malidous  prosecution. 

So  an  afBdavit  for  a  search  warrant  to  held  in 
Vauase  v.  Lee.l  Hill,  L.  197,  26  Am.  Dec.  168,  not 
to  create  a  liability  for  libel,  because  the  remedy, 
ff  any,  is  for  malicious  prosecution. 

And  words  spoken  to  a  mairlstrate  on  application 
for  a  warrant  for  felony  are  not  actionable,  if 
spoken  in  good  faith  for  the  purpose  of  instituting 
proceedings.  Bunton  v.  Worley,  4  Bibb,  88,7  Am. 
Dec.  735. 

So  a  complaint  to  the  grand  jury  charging  per- 
jury caonot  constitute  an  actionable  libel.  Kidder 
V.  Parkhurst,  8  Allen,  303. 

An  affidavit  charging  perjury  as  the  foundation 
of  a  warrant  for  an  arrest  to  not  the  basto  of  an  ac- 
tion for  libel,  even  if  false  and  maUoious.  Franoto 
V.  Wood,  75  Ga.  848. 

But  in  Pierce  v.  Oard,  28  Neb.  8S8,  it  to  held  that 
reasonable  and  probable  grounds  for  believing 
that  a  crime  has  been  committed  are  necessary  to 
create  a  privilege  in  statements  charging  a  crime 
made  on  application  to  a  magistrate  for  a  warrant. 

And  a  complaint  to  a  magtotrate  of  felony  to  ob- 
tain a  warrant  not  made  in  belief  of  its  truth,  but 
22  L.  a  A. 


for  an  ulterior  private  purpose,  such  as  tbe  en* 
foroement  of  a  personal  olaim,  to  held  libelous. 
Hill  V.  Miles,  9  N.  H.  14. 

The  exhibition  of  articles  of  peace  to  a  magia- 
trate,  being  a  proceeding  in  a  court  of  justice,  tt 
privileged.    Cutler  v.  Dixon,  4  Co.  Rep.  14. 

So  defamatory  declarations  to  the  magistrate  in 
swearing  articles  of  peace  against  a  pergon  were 
held  privileged,  even  if  malicious,  although  they 
could  be  used  to  show  malice  in  slander  mada 
outside  the  oourt.  Goslln  v.  Gannon,  1  Harr.  (DeL> 
8. 

Words  spoken  In  good  faith  to  an  officer  for  tba 
purpose  of  giving  a  person  accused  into  bis  cus- 
tody, or  in  making  a  complaint  to  a  magistrate* 
were  held  not  actionable,  in  Johnson  v.  Evans,  8 
Ebp.82. 

Words  spoken  by  the  complainant  in  a  criminal 
case,  reiterftting  the  charge  when  the  parties  are 
brought  before  the  magtotrate,  made  in  answer  to 
the  defendant's  questions,  wlU  be  regarded  as 
spoken  in  the  Judicial  proceeding  and  subject  to 
the  privilege.  Allen  v.  Crof oot,  2  Wend.  515,  20 
Am.  Dec.  647. 

Although  a  person  maybe  privileged  in  charging 
another  with  felony  before  a  magtotrate.  he  is  lia- 
ble for  slander  if  he,  before  commencing  the  prose- 
cution, stated  the  same  charge  to  other  persons 
and  also  repeated  them  after  an  acquittal  of  the 
person  charged  before  the  magtotrate,  whether  the 
charges  are  made  to  those  present  at  the  examina- 
tion or  others.  Burlingame  v.  Burllngame,  8  Cow. 
141. 

For  libel  by  defamatory  words  in  pleading,  see 
noU  to  Bandall  v.  Hamilton  (La.)  aniU^  648,  &  A,  B, 
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Townshend,  Slander  &  Libel,  §  228;  Qoffin 
V.  Donnelly,  L.  R.  6  Q.  B.  Div.  307;  Sea- 
man V.  Netherclift,  L.  R.  2  C.  P.  Div.  58; 
Dawkins  v.  Rokeby,  L.  R.  8  Q.  B.  265.  L. 
R.  7  H.  L.  744. 

In  this  country,  many,  and  perhaps  a  ma- 
jority, of  the  courts  have  refused  to  adopt 
the  absolute  and  unqualified  privilege  of  a 
witness,  as  laid  down  by  the  ilnglish  courts ; 
but  it  is  agreed  that  a  witness  is  absolutely 
privileged  as  to  everything  said  by  him, 
having  relation  or  reference  to  the  subject- 
matter  of  inquiry  before  the  court,  or  in  re- 
sponse to  questions  asked  by  counsel,  and 
presumptively  so  as  to  all  his  statements. 
But  some  of  the  cases  hold  that  if  he  abuse 
his  privilege  by  making  false  statements, 
which  he  knows  to  be  impertinent  and  im- 
material, and  not  responsive  to  questions 
propounded  to  him,  for  the  purpose  of  mali- 
cious defamation,  he  may,  upon  an  affirma- 
tive showing  to  tliat  effect,  be  held  in  dam- 
ages for  libel  or  slander.  Biee  ▼.  Coolidge, 
121  Mass.  898,  28  Am.  Rep.  279 ;  Wliite  v. 
CarroU,  42  N.  Y.  161.' 1  Am.  Rep.  508; 
Smith  ▼.  Howard,  28  Iowa,  51 ;  Barnes  v. 
McOraU,  82  Me.  442 ;  Hutchinson  v.  Lewis, 
75  Ind.  55 ;  Cooley,  Torts,  211 ;  Newell,  Def- 
amation, Slander  &  Libel,  449;  Hoar  v. 
Wood,  8  Met.  198 ;  Movier  v.  Watson,  11  Vt. 
586,  84  Am.  Dec.  704;  Shadden  y.  MeElwee, 
86  Tenn.  146. 

In  Odcrers  on  Libel  and  Slander  (pa|;e  191), 
it  is  8ai3 :  "A  witness  in  the  box  is  abso- 
lutely privileged  in  answering  all  the  ques- 
tions asked  him  by  the  counselon  either  side ; 
and,  even  if  he  volunteers  an  observation  (a 

gractice  much  to  be  discouraged),  still,  if  it 
as  reference  to  the  matter  in  issue,  or  fairly 
arises  out  of  any  question  asked  him  by  coun- 
sel, though  only  going  to  his  credit,  such  ob- 
servation will  also  be  privileged.  But  a  re- 
mark made  by  a  witness  in  the  box,  wholly 
irrelevant  to  the  matter  of  inquiry,  uncalled 
for  by  any  question  of  counsel,  and  intro- 
duced by  the  witness  maliciously,  for  his 
own  purposes,  would  not  be  privileged,  and 
would  also,  probably,  be  a  contempt  of 
court."  So,  also,  in  Hoar  ▼.  Wood,  supra, 
Ohief  Justice  Shaw  said :  ''We  take  the  rule 
to  be  well  settled  by  the  authorities  that 
words  spoken  in  the  course  of  judicial  pro- 
ceedings, though  they  are  such  as  impute 
crime  to  another,  and  therefore,  if  spoken 
elsewhere,  would  import  malice,  and  be  ac- 
tionable in  themselves,  are  not  actionable,  if 
they  are  applicable  and  pertinent  to  the  sub- 
ject of  inquiry.  The  question,  therefore,  in 
such  case,  is  not  whether  the  words  spoken 
are  true,  not  whether  they  are  actionable  in 
themselves,  but  whether  they  were  spoken 
in  the  course  of  judicial  proceedings,  and 
whether  they  were  relative  and  pertinent  to 
the  cause  or  subject  of  inquiry."  And  in 
Mower  v.  Watson,  svpra,  Mr,  Chief  Justice 
Redfield,  after  an  extended  examination  of 
the  authorities,  says:  "From  the  foregoing 
cases  the  true  ground  of  the  privilege  is 
readily  deduced.  Prima  facie,  the  party  or 
his  counsel  is  privileged  for  everything 
spoken  in  court.  If  any  one  considers  him- 
self aggrieved,  in  order  to  sustain  an  action 
for  slander,  he  must  show  that  the  words 
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spoken  were  not  pertinent  to  the  matter  the» 
in  progress,  and  that  they  were  snoken  mali- 
ciously, and  with  a  view  to  defame  him. 
So  that  if  the  words  spoken  were  pertinent 
to  the  matter  in  hand  the  party  and  counsel 
may  claim  full  immunity  from  an  action  of 
slander,  however  malicious  might  have  been 
his  motive  in  speaking  them.  So,  too,  if  the 
words  were  not  pertinent  to  the  matter  in  is- 
sue, yet  if  the  party  spoke  them  bona  fide. 
believing  them  to  be  pertinent,  no  action  of 
slander  will  lie.  So  that  the  plaintiff,  in 
order  to  maintain  this  action,  must  prove — 
First,  that  the  words  spoken  were  not  perti- 
nent to  the  matter  then  in  hand ;  and,  sec- 
ondly, that  they  wore  not  spoken  bona  fide. " 

So  that  whether  we  adopt  the  rule  as  pre- 
vailing in  England,  or  as  modified  by  some 
of  the  courts  of  this  country,  it  is  apparent 
that  under  either  view  the  instruction  that 
proof  of  actual  malice  was  not  necessary  u> 
enable  plaintiff  to  maintain  this  action  *waa^ 
clearly  erroneous.  The  words  complained  of 
were  spoken  by  defendant  when  a  witness  in 
a  judicial  proceeding,  in  response  to  an  in- 
terrogatory of  counsel,  and,  under  the  rule- 
most  favorable  to  the  plaintiff's  contention, 
were  presumptively  privileged,  and  before 
this  presumption  can  be  overcome  the  plain- 
tiff must  show  affirmatively  that  they  **weie 
not  pertinent  to  the  matter  tlien  in  proj^reas, 
and  that  they  were  spoken  maliciously,  and 
with  a  view  to  defame  her." 

We  think  it  unnecessary  to  notice  at  this 
time  the  other  assignments  of  error,  and  tlte 
judgment  of  the  court  below  wiU  he  retersedy  and 
a  new  trial  ordered. 


STATE  of  Oregon,  Respt.^ 

V, 

A.  J.  ADAMS,  Appt. 


(-. 


.Or.. 


-) 


SednetioB  accomplished  on  promise  of 
mwurrlsLgB  conditioned  on  pre^nancgr 

resulting  is  uot  within  a  statute  making  aeductloa. 
under  promise  of  marriage  axsrimlDal  offeoae. 

(December  86, 189BL} 

APPEAL  by  defendant  from  a  Judgment 
of  the  CMrcnit  Court  for  M!ultnomah. 
County  convicting  defendant  of  seduction  un- 
der promise  of  marriage.     Beversed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr.  M.  L.  Pipes  for  appellant. 

Messrs,  Oeorffe  E.  Chajuberlain,  Atty- 
Oen,,  and  W«  T.  Hume*  IHst.  Atty.,  for  the 
State. 

Bean»  /.,   delivered  the  opinion  of  the 

court: 

The  defendant  brings  this  appeal  from  a 
judgment  of  conviction  of  the  crime  of  seduc- 


NOTE.— The  above  case  seems  to  be  very  neaii  j 
novel  and  disapproves  the  only  case  dted  on  the 
subject.  The  court  says  it  has  been  unable  to  find 
any  other  case  in  point.  The  dedsion  is  therefore 
an  important  addition  to  the  law  of  the  subject. 
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tion  under  promise  of  marriage.  The  evi- 
dence shows  that  the  prosecutrix,  who  is 
about  twenty-seven  years  of  age,  came  to 
Portland  in  January,  1891,  from  Council 
Bluffs,  in  Iowa,  where  some  two  years  before 
Bhe  had  been  acquainted  and  had  kept  com- 
pany for  a  few  months  with  defendant.  In 
April  or  May  after  her  arrival  in  Portland, 
ahe  again  met  the  defendant  on  several  oc- 
casions at  the  home  of  a  mutual  friend,  where 
she  was  accustomed  to  visit,  and  was  fre- 
quently accompanied  by  him  on  her  return 
Alter  these  visits  to  the  place  where  she  was 
working  as  a  domestic.  On  one  of  these  oc- 
casions, in  either  April  or  May,  1891,  the  de- 
fendant solicited  her  to  ffo  with  him  to  Port- 
land Heights,  to  which  luie  first  objected,  but 
finally  consented,  and,  after  arriving  at  the 
end  of  the  car  line,  they  walked  around  the 
heights,  and  what  occurred,  as  told  in  her 
own  language,  is  that  "he  teased  me  and 
teased  me  until  he  induced  me  to  give  up  to 
him.  He  said,  if  he  hurt  me  in  any  way,  he 
would  see  me  through  and  marrv  me.     If  he 

fot  me  in  a  family  way,  he  would  marry  me. 
told  him  my  intention  was  not  to  marry  at 
all.  He  promised,  if  he  hurt  me,  if  he  got 
me  in  any  different  way,  he  would  see  me 
through,  'or  see  that  I  was  cared  for,  and  do 
what  was  risht ;  promised  Just  as  much  as 
to  say,  *I  will  marry  you.  *  Said  he  never 
would  hurt  me.  He  promised  both  before  and 
after  that,  if  he  hurt  me  in  any  way,  he  would 
see  me  through,  and  see  that  I  was  taken  care 
of ;  just  as  much  as  to  say,    *I  will  marry 

?'ou. '  "  The  immoral  relations  thus  estab- 
ished  continued  at  frequent  intervals  until 
a  few  months  before  the  trial,  in  July,  1898, 
and  resulted  in  pregnancy,  and  the  birth  of 
a  stillborn  child  on  the  4th  of  May,  1898. 
The  only  evidence  given  on  the  trial  of  a 
promise  of  marriage  or  of  the  seduction  was 
that  of  the  prosecutrix,  as  above  detailed,  and 
which  defendant  contends  is  insufficient  to 
prove  the  crime  charged,  because,  as  he  con- 
tends, seduction  accomplished  under  a  prom- 
ise of  marriage,  to  be  performed  only  on 
condition  that  pregnancy  resulted  from  the 
intercourse,  is  not  within  the  statute.  The 
statute  provides  that  "  if  any  person,   under 

f promise  of  marriage,  shall  seduce  and  have 
llicit  intercourse  with  any  unmarried  female 
of  previous  chaste  character,  such  person, 
upon  conviction,  shall  be  punished,  etc.  And 
a  subsequent  marriage  of  the  parties  is  a  de- 
fense to  the  violation  of  this  section." 

It  will  be  observed  that  mere  illicit  inter- 
course is  not  an  offense  under  this  statute,  nor 
is  seduction  alone  made  a  crime,  but  the  se- 
duction under  a  subsisting  promise  of  mar- 
riage of  an  unmarried  woman  of  previous 
chaste  character.  The  gist  of  the  offense  is 
that  the  seduction  shall  be  accomplished  un- 
der or  by  means  of  a  promise  of  marriage 
which  is  unfulfilled.  Without  the  promise 
there  can  be  no  crime  under  this  statute, 
however  reprehensible  the  conduct  of  the  man 
may  be.  A  promijte  of  marriage,  and  her 
reliance  upon  it,  must  be  the  means  of  induc- 
ing the  woman  to  surrender  her  virtue.  She 
must  be  drawn  aside  from  the  path  of  virtue 
she  is  then  pursuing  and  induced  to  yield  to 
the  solicitations  of  lier  seducer,  by  means  of 
82  L.  R.  A. 


and  under  the  influence  of  a  promise  of  mar- 
riage, upon  the  performance  of  which  she  in 
good  faith  had  a  right  to  rely.  Nothing  less 
will  satisfy  this  statute.  Its  object  is  not  to 
punish  illicit  intercourse,  but  the  seducer 
who  by  means  of  a  promise  of  marriage  de- 
stroys the  chastity  of  an  unmarried  female  of 
previous  chaste  character,  and  who  thus 
araws  her  aside  from  the  path  of  virtue  and 
rectitude,  and  then  fails  and  refuses  to  fulfill 
his  promise.  It  is,  however,  not  necessary 
that  the  promise  should  be  so  technically 
valid  as  to  sustain  a  civil  action  for  breach 
of  promise ;  and  although  it  may  be  condi- 
tioned upon  immediate  intercourse,  thus  ren- 
dering it  void  in  a  civil  proceeding,  because 
founded  upon  an  immorsil  consideration,  it 
is  still  held  sufficient  to  sustain  a  criminal 
prosecution  if  the  woman  in  good  faith  relied 
upon  it  and  was  thereby  deceived.  Kenyan 
V.  JP^opU,  26  N.  T.  208,  84  Am.  Dec.  177 ; 
Bopce  ▼.  Peopk,  55  N.  T.  644 ;  OaUahan  v. 
Stats,  68  Ind.  198,  80  Am.  Rep.  211 ;  Bu?ple 
▼.  De  Fore,  64  'Mich.  698.  In  such  case,  the 
mutual  promise  of  the  woman  is  implied  from 
her  yielding  to  the  solicitations  of  her  se- 
ducer under  his  promise  of  marriage  and  the 
promise  becomes  absolute.  But  when  the  se- 
duction is  accomplished  by  means  of  a  prom- 
ise of  piarriage,  to  be  performed  only  upon 
the  condition  that  the  intercourse  results  in 
pregnancy,  no  promise  of  the  woman  can  be 
implied  from  such  yielding,  and  it  seems  to 
us  the  contract  smacks  too  much  of  a  corrupt 
and  licentious  bari^ain  to  fall  within  the  stat- 
ute. How  can  it  be  claimed  that  a  pure- 
minded  women  Is  led  astray  and  her  ruin  ac- 
complished under  a  promise  of  marriage 
which,  with  her  assent,  amounts  to  nothing 
more  than  a  mutual  agreement  to  engage  in 
illicit  relations  so  lon^  as  pregnancy  aoes  not 
result,  and  which  neither  party  expects  nor 
intends  shall  be  fulfilled  except  upon  the 
happening  of  an  event  which  may  never  oc- 
cur? Take  the  case  of  a  woman  who  yields 
under  a  promise  of  marriaee  by  a  married 
man,  to  be  performed  on  the  death  of  his 
wife,  could  it  be  seriously  contended  that 
such  a  case  would  be  within  the  statute?  And 
yet  it  is  difficult  to  conceive  any  difference 
in  principle  between  the  case  suggested  and 
the  one  at  bar.  The  statute  is  not  intended 
as  an  act  to  punish  a  man  who  prevails  upon 
a  woman  to  gratify  his  lust  by  a  promise  of 
marriage  of  such  a  character.  Its  plain  ob- 
ject is  to  protect  the  innocent  and  confiding 
from  being  betrayed,  and  surrendering  to  her 
destroyer  all  that  is  estimable  in  woman, 
under  the  belief,  based  upon  what  she  sup- 
poses to  be  an  honorable  proposal  of  mar- 
riage, to  be  performed  in  any  event,  that  to 
yield  is  but  to  anticipate  the  time  when  the 
act  will  be  lawful.  Its  design  is  to  protect 
the  chaste  woman  from  the  assaults  of  a 
wicked  and  designing  man,  who  makes  use 
of  the  most  poteut  of  all  seductive  arts  to  win 
the  love  ana  confidence  of  a  woman  by  pro- 
fessions of  love  and  marriage,  and  not  one 
who  is  willing  to  gratify  her  own  lustful 
desires,  stipulating  only  that,  if  her  shame 
is  likely  to  become  exposed,  It  shall  be 
shielded  by  marriage.  It  recognizes  that  a 
woman,  confiding  in  what  she  supposes  to  be 
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an  honorable  promise  of  a  future  marriage, 
and  relying  upon  it,  is  peculiarly  defenseless 
against  the  solicitations  and  persuasions  of 
him  to  whom  she  is  betrothed,  and  has  con  • 
sequently  provided  for  the  punishment  of 
him  who,  by  means  of  such  a  promise,  is 
guilty  of  betraying  that  confldeDce  to  the 
utter  ruin  and  disgrace  of  the  female,  and  the 
scandal  of  society.  It  was  passed  in  the  in- 
terest of  good  morals,  and  not  as  a  cover  for 
licentiousness.  The  words,  **  under  promise 
of  marriage,  seduce,  **  it  seems  to  us,  mani- 
festly contemplate  that  the  seduction  must  be 
accomplished  by  means  of  an  absolute  prom- 
ise of  marriage,  or  one  which  becomes  ab- 
solute the  moment  the  woman  yields.  Any 
other  construction  would  defeat  the  purpose 
of  the  statute,  and  render  it  a  cover  for  li- 
centiousness. In  this  case  the  Improper  rela- 
tions continued  between  the  prosecutrix  and 
defendant,  apparently  without  objection  on 
her  part,  for  more  than  a  year  after  she  is  al- 
leged to  have  been  seduced,  and  yet  during 
all  that  time  there  was  no  subsisting  promise 
of  marriage.  The  defendant,  under  such  cir- 
cumstances, was  guilty  of  no  crime  for  which 
he  could  be  punished  under  the  statute,  for 
the  condition  upon  which  his  promise  was  to 
be  performed  had  not  happened,  and  there 
was  consequently  no  broken  promise  for 
which  he  could  be  punished.  The  obiect  of 
the  statute  is  not  to  punish  a  man  who  se- 
duces a  woman,  and  then  marries  her,  but  to 
punish  one  who  uses  the  promise  as  a  means 
of  inducing  the  woman  to  submit  to  his  lust- 
ful desires,  and,  after  his  purpose  is  accom- 
plished, abandons  his  victim  to  her  disgrace 
and  shame.  If  the  prosecutrix  was  seduced 
at  all,  it  was  at  the  time  the  first  connection 
took  place,  but  there  was  no  promise  of  mar- 
riage then,  for  the  contingencv  upon  which 
it  was  to  become  absolute  did  not  happen 


until  long  after,  and  consequently  the  prom- 
ise did  not  precede  the  intercourse,  which 
is  esssential  to  constitute  the  crime.  The  only 
case  cited,  or  which  we  have  been  able  to 
find,  on  the  question  presented  by  this  rec- 
ord, is  People  v.  Eustis,  82  Hun,  58,  in 
which  two  of  the  three  judges  of  the  second 
department  of  the  supreme  court  of  the  state 
of  Sew  York,  in  a  very  brief  opinion,  held 
that  seduction  accomplished  under  a  promise 
of  marriage  conditioned  on  pregnancy  result- 
ing thereafter  is  within  a  statute  similar  to 
ours.  This  decision  seems  to  have  been  based 
upon  the  proposition  that  the  question  had 
already  been  decided  by  the  court  of  appeals 
in  Kenyan  v.  People,  $upra,  and  in  Bayce  v. 
People,  tupra;  but  neither  of  these  cases  go 
to  the  extent  of  holding  the  doctrine  for 
which  they  are  cited,  but  only  that  a  prom- 
ise of  marriage  on  condition  of  immediate 
intercourse  is  sufficient,  because  the  law 
implies  a  mutual  promise  by  the  woman 
from  her  yieldinflr,  and,  the  condition  being 
thereby  fulfilled,  the  promise  becomes  ab- 
solute. But  when  the  promise  is  conditional, 
depending  on  pregnancy,  the  condition  mar 
never  happen,  and  consequently  the  defend- 
ant may  never  be  under  any  obligation  to 
marry  the  prosecutrix.  .  He  is  not  under  a 
promise  to  marry  at  the  time  of  the  seduc- 
tion, and  may  in  fact  never  be.  And  hence 
it  seems  to  us  the  cases  referred  to  do  not 
sustain  the  doctrine  announced  in  People  v. 
Huntis,  and  we  are  unwilling  to  regaxti  that 
case  as  controlling  authority. 

This  conclusion  renders  unnecessary  an  ex- 
amination of  any  of  the  other  questions  raised 
on  this  appeal,  and  t?ie  judgment  of  the  court 
Mow  is  therejore  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  are 
not  inconsistent  with  this  opinion. 


MICHIGAN  SUPREME  COURT. 


John  J.  SPEED.  Relator, 

«. 

Common  Council  of  the  City  of  DETROIT 

etdl. 


.Mlcb. 


.) 


1.  A  writ  of  prohibition  lies  to  prevent  a 
common  council  from  proceeding  to  remove  a 
city  counficlor  without  any  lawful  power  to  do 

80. 

8.  3flsconduet  of  a  person  befbre  ap- 
pointment to  ofBoe  constitutes  no  ground  for 
his  removal. 

8.  Power  to  remove  a  elty  connselor  is 
not  implied  in  Act  1803, 1 8,  providing  that  on 
expiration  of  the  term  of  ofBoe  "of  the  city  coun- 
selor or  the  city  attorney  or  their  resignation 


Note.— The  right  of  summary  removal  of  officers 
Is  annotated  with  the  case  of  Trainor  v.  Wayne 
Ck)unty  Auditors  (Mich.)  15  L.  B.  A.  96,  and  the  ques- 
tion is  presented  also  in  the  more  recent  case  of 
State  V.  Johnson  (Fla.)  18  L.  B.  A.  410. 

For  the  removal  by  a  city  council  of  the  president 
of  the  body,  see  State  v.  Kiichll  (Minn.)  19  L.  B.  A. 
779. 

22  L.  R  A. 

.     See  also  24  L.  R.  A.  201,  336. 


thereof  or  removal  therefrom**  such  officer  shall 
deliver  papers  and  books  to  his  successor,  espe- 
cially since  the  dty  attorney  is  by  law  subject  to 
removaL 
4.  Power  to  remove  a  city  counselor  ie 
not  inherent  in  the  common  council  of  a 
city  where  the  appointment  of  the  counselor  for 
a  definite  term  Is  given  to  the  mayor  abeolutelj 
without  providing  for  his  removaL 

(January  6, 1804.) 

APPLICATION  for  a  writ  of  prohibition 
to  prevent  the  defendants  from  pn)ceed- 
ing  with  an  investigation  of  charges  preferred 
against  petitioner  for  the  purpose  of  having 
him  removed  from  the  office  of  counselor  to 
the  city  of  Detroit.  Writ  granted  and  sno- 
tion  to  fMcate  denied, 

Messrs.  Hoyt  Post  and  John  D.  Con- 
ely*  for  relator : 

The  power  of  suspension  and  removal  re- 
ferred to  in  chapter  4  covers  all  officers  ap- 
pointed or  elected  under  the  charter  of  1883. 

The  conferring  of  express  authority  in  re* 
lation  to  a  certain  subject  excludes  any  im* 
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plicAtion  that  a  different  and  additional  au- 
thority exists  not  fairly  within  the  limits  of 
the  t«rm8  in  which  the  express  authority  la 
conferred. 

McClintock  T.  Laing,  19  Mich.  800 ;  Oal' 
pin  V.  Abbott,  6  Mich.  48 ;  Perry  y.  OlUbay- 
gan,  55  Mich.  250;  Crawford  v.  8cio  and 
Webster  Twp.  Boards,  24  Mich.  248 ;  P^le  v. 
Ingham  County  Treasurer,  86  Mich.  416. 

Although  the  power  to  remove  a  corporate 
officer  from  his  office  for  reasonable  and  just 
cause  is  one  of  the  common- law  incidents  of 
all  corporations,  it  is  universally  held  that 
it  is  a  power  which  is  possessed  only  by  the 
whole  body  of  corporators  which  can  only 
be  exercised  by  any  representative  body  or 
committee,  like  directors,  trustees,  or  the 
common  council,  or  anything?  short  of  the 
whole  body  of  corporators,  when  it  has  been 
expressly  delegated  to  them  by  the  whole 
body  or  by  the  charter. 

State  y.  Jersey  City,  25  N.  J.  L.  580;  19 
Am.  &  Eng.  Encyclop.  Law,  582a;  State  v. 
Milwaukee  CJiarnber  q}  Commerce,  20  Wis.  64 ; 
Willcock,  Mun.  Corp.  pp.  246,  247,  §§  629, 
e84.  688 ;  People  ▼.  Hurlbut,  24  Mich.  69,  9 
Am.  Rep.  108. 

The  power  of  removal  is  not  the  exercise 
of  a  legislative  function  but  is  in  its  essence 
of  a  judicial  character. 

Dullam  V.  Willsm,  58  Mich.  892,  51  Am. 
Rep.  128;  Stockwell  v.  White  Lake  Twp. 
Board,  22  Mich.  841 ;  People  v.  Stuart,  74 
Mich.  411. 

The  exercise  of  the  power  of  removal  of  an 
officer  being  of  a  judicial  nature,  while  all 
the  formalities  of  court  need  not  be  observed, 
the  essential  requisites  of  judicial  procedure 
must  be  observed. 

DuUam  y.  Willson,  and  People  v.  Stuart, 
iupra. 

It  may  be  fairly  presumed  as  to  all  of  the 
matters  charged  excepting  as  to  the  occurrence 
on  the  14th  of  October,  that  they  all  trans- 
pired during  the  petitioner's  former  term  of 
office.  As  such  they  are  not  the  subject  of 
charges  for  misconduct  during  his  present 
term  and  he  cannot  now  be  removed  therefor. 

State  y.  Jersey  City,  25  N.  J.  L.  536 ;  Cam. 
T.  Shaver,  8  Watts  &  8.  838. 

The  trial  body  in  case  of  removal  for  cause 
must  consist  of  all  the  officers  in  whom  the 
power  of  removal  is  vested.  He  cannot  be 
tried  by  a  committee  of  the  common  council. 

JaeJcfonville  v.  Allen,  25  111.  App.  54 ;  An- 
drews V.  King,  77  Me.  224. 

Messrs.  Jasper  C.  Oaten  and  Charles 
Flowers*  with  Mr.  Edwin  F.  Conely  for 
defendants. 

Or  ant,  J.,  delivered  the  opinion  of  the 
court : 

The  relator.  Speed,  was  duly  appointed 
city  counselor  and  head  of  the  department  of 
law  in  the  city  of  Detroit,  Ju^y  16,  1893, 
and  entered  upon  the  duties  of  the  office. 
This  appointment  was  made  under  Act  No. 
419  of  the  Local  Acts  of  1898,  entitled  ''An 
Act  Supplementary  to  the  Charter  of  the  City 
of  Detroit,  and  toFrovide  for  a  Law  Depart- 
ment of  Said  City.**  Under  the  decision  in 
Speed  V.  Detroit,  97  Mich.  198  (rendered  Oct. 
137,  1893),  Mr.  Speed's  appointment  was  de- 
22  L.  R  A. 


clared  valid,  and  the  council  directed  to  ap- 
prove his  bond.  Thereafter  the  mayor  of  the 
city  lodged  charges  with  the  common  coun- 
cil against  Mr.  Speed,  for  which  he  asked 
said  council  to  remove  him.  The  council 
appointed  a  committee  to  investigate  these 
charges,  whereupon  the  relator  filed  this  pe- 
tition, asking  for  the  writ  of  prohibition 
against  the  procedure  of  the  council.  The 
writ  was  granted,  subject,  however,  to  a 
motion  to  vacate  it  on  cause  shown.  The  re- 
spondents made  answer  to  the  petition,  and 
moved  to  vacate  the  order.  The  principal 
question  in  the  case  is  the  power  of  the  coun- 
cil to  remove  the  city  counselor  for  cause, 
but  two  preliminary  matters  will  be  first  de- 
termined. 

1.  It  is  suggested,  rather  than  seriously  in- 
sisted, by  the  learned  counsel  for  the  respond- 
ents, that  the  writ  of  prohibition  does  not  lie 
in  the  present  case,  for  the  reason  that  -the 
common  council  was  proceeding  in  a  politi- 
cal or  administrative  way,  rather  than  m  any 
other.  They  cite  Mechem,  Pub.  Off.  1019, 
1020;  High,  Extr.  Legal  Rem.  783,  769; 
Bureh  y.  Uardwieke,  28  Oratt.  51 ;  Pe^yple  v. 
Lake  County  Diet  Ct.  6  Colo.  584 ;  Smith  y. 
Whitney,  116  U.  S.  167,  29  L.  ed.  601.  The 
rule  laid  down  by  these  learned  authors  is 
that  the  writ  lies  only  to  prevent  the  unau- 
thorized exercise  by  courts  and  officers  of 
judicial  powers,  and  does  not  lie  to  restrain 
executive  or  ministerial  action ;  and  the  au- 
thorities above  cited,  together  with  others, 
are  cited  in  support  of  the  proposition.  In 
PeopHe  V.  Lake  County  Diet.  Ct.  the  power  to 
remove  for  certain  causes  was  expressly  con- 
ferred upon  the  city  council  of  Leadville. 
No  doubt,  therefore,  existed  of  the  jurisdic- 
tion of  the  council  in  the  matter.  In  Burch 
y.  Hardwicke,  the  power  was  also  expressly 
conferred  by  the  charter  upon  the  mayor  to 
suspend  or  remove  officers  lor  misconduct  in 
office  or  neglect  of  duty.  In  Smith  v.  Whit- 
ney, the  writ  was  invoked  to  prohibit  the  sec- 
retary of  the  navy,  and  a  general  court  mar- 
tial of  naval  officers,  to  try  the  relator  upon 
charges  which  had  been  preferred  against 
him.  In  all  these  cases  the  respondents  were 
proceeding  under  the  express  authority  of 
law.  and  they  are  therefore  clearljr  inappli- 
cable to  the  present  case.  The  writ  lies  "* to 
prohibit  the  exercise  by  an  inferior  tribunal 
or  officer  of  judicial  powers  with  which  he 
is  not  legally  vested,"  and  "to  prevent  ac- 
tions in  excess  of  the  jurisdiction  conferred 
by  law,  and  not  to  regulate  or  control  the 
manner  in  which  a  lawful  jurisdiction  shall 
be  exercised."  Mechem,  Pub.  Off.  1013, 
1014. 

Under  the  constitution  the  legislature  may 
provide  for  the  removal  of  municipal  officers. 
It  certainly  has  never  been  regarded  in  this 
state  that  the  officer  or  body  upon  whom  this 
power  is  conferred  acta  in  a  purely  politi- 
cal, administrative,  or  legislative  capacity. 
Such  officer  or  body  acts,  and  must  of  neces- 
sity act,  in  a  quasi  judicial  capacity,  and 
the  method  of  procedure  must  be  of  quasi 
judicial  character.  StockweU  v.  WJiite  Ixike 
Twp.  Board,  22  Mich.  841 ;  Bullam  v.  Wil- 
son, 53  Mich.  892,  51  Am.  Rep.  178 ;  Pe&pU 
y.  Stuart,  74  Mich.  411;  FuOffr  y.  miis 
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(Mich.)  57  K.  W.  Rep.  38.  Such  officer  or 
body  then  becomes  an  iDferior  tribunal, 
amenable  to  tlie  writ  of  prohibition,  when 
acting  in  exercise  of  the  jurisdiction  con- 
ferred.     In  such  cases  it  is  of  little  conse- 

?[uence  what  name  is  given  to  the  power  con- 
erred.  The  name  cannot  relieve  it  of  its 
essential  character.  It  would  be  a  reproach 
to  the  law  if  it  did  not  provide  a  speedy 
remedy  by  which  such  tribunals  can  be  pro- 
hibited from  the  exercise  of  an  excess  of  au- 
thority, or  of  an  authority  which  they  do  not 
possess.  We  are  of  the  opinion  that  the  writ 
lies  in  the  present  case.  State  v.  Dttluth 
(Minn.)  56  N.  W.  Rep.  118;i^fov.  Cooper, 
57  How.  Pr.  416;  1  Dill.  Mun.  Corp.  258. 
2.  While  it  appeared,  upon  the  argument, 
to  be  conceded  that  the  sufficiency  of  the 
charges  is  not  here  in  issue,  still  we  deem  it 
proper  to  say  that  the  charges  preferred,  so 
far  as  thev  relate  to  the  acts  oi  Mr.  Speed 
committed  before  his  appointment  to,  and  in- 
duction into,  this  office,  are  clearly  beyond 
the  jurisdiction  of  the  respondents  to  deter- 
mine. There  is  no  provision  in  the  consti- 
tution nor  in  the  laws  which  prevents  a  per- 
son from  holding  office  for  misconduct  in 
another  office  which  he  held  prior  to  the  one 
to  which  he  was  elected  or  appointed.  We 
have  been  unable  to  find  any  authority  which 
justifies  a  removal  for  such  previous  miscon- 
duct. The  misconduct  for  which  anv  officer 
mav  be  removed  must  be  found  in  liis  acts 
ana  conduct  in  tlie  office  from  which  his  re- 
moval is  sought,  and  must  constitute  a  legal 
cause  for  his  removal,  and  affect  the  proper 
administration  of  the  office.  There  is  no  re- 
striction upon  the  power  of  the  peopl«  to 
elect,  or  the  appointing  power  to  appoint, 
any  citizen   to  office,   notwithstanding  his 

Srevious  character,  habits,  or  official  mi  scon - 
uct.  i^ate  v.  Jersey  City,  25  N.  J.  L.  586 ; 
Com.  V.  Shaver,  8  Watts  &  B.  838.  In  (hm. 
V.  Shaver  it  was  held  that  the  trial,  convic- 
tion, and  sentence  of  a  sheriff  for  the  offense 
of  bribing  a  voter  previously  to  his  election 
to  the  office  did  not  disqualify  him.  In  State 
V.  Jeney  City  it  was  held  that  the  expulsion 
of  an  alderman  for  receiving  bribes  did  not 
disqualify  him  for  election  to  the  same  office. 
See  also  State  v.  Duluth,  supra;  Crawford 
y,  Scio  and  WebsUr  Twp.  Boards,  24  Mich. 
248;  Richards  v.  Clarksburg,  30  W.  Va.  602; 
1  Dill.  Mun.  Corp.  g  252,  and  note;  State  v. 
Jersey  City,  25  N.  J.  L.  536.  This  may  be 
a  proper  subject  for  lecrislative  consideration, 
hut,  until  the  legislature  shall  choose  to  dis- 
qualify persons  from  holding  office  for  such 
reasons,  they  can  constitute  no  cause  for  re- 
moval. It  was  settled  in  the  case  of  Speed 
V.  Detroit,  supra,  that  the  mayor  could  not 
revoke  the  appointment  when  once  made, 
and  that  neither  he  nor  the  common  council 
possessed  the  power  to  remove  at  will.  That 
case  was  ably  argued,  and  received  the  most 
careful  examination  by  this  court.  We  see 
no  occasion  to  change  our  views,  or  to  ques- 
tion the  soundness  of  the  conclusions  then 
reached.  Counsel  for  respondents,  in  their 
brief  upon  the  application  for  a  rehearing, 
concede  that  **  there  is  no  provision  whatever 
for  the  removal  of  an  appointive  officer  upon 
charges,  nor  for  the  trial  of  such  charges  f 
%i  L.  R.  A. 


but  Wiej  contend  (1)  that  the  power  of  re- 
moval IS  necessarily  implied  from  the  lan- 
guage used  in  the  Acts  oi  1893 ;  and  (2)  that 
the  power  of  removal  for  cause  is  implied 
from  the  charter  and  from  the  nature  of  the 
municipal  organization.  The  only  reference 
to  removal  from  office  in  the  Act  of  1893  is 
found  in  section  8,  which  reads  as  follows: 
**  Upon  the  expiraiion  of  the  term  of  office  of 
the  city  counselor  and  the  city  attorney,  or 
their  resignation  thereof  or  removal  there- 
from, sucn  officer  shall  forthwith,  on  de- 
mand, deliver  to  his  successor  in  office  all 
deeds,  leases,  contracts,  and  other  papers  and 
booiis  in  his  hands  belonging  to  the  corpora- 
tion, or  delivered  to  him  by  the  corporation 
or  any  of  its  officers,  and  all  papers  in  ac- 
tions prosecuted  or  defended  by  him,  or  which 
are  pending  and  undetermined. "  From  this 
language  it  is  argued  that  the  power  of  re- 
moval for  cause  is  necessarily  implied,  and 
the  case  of  State  v.  Samers  (Neb.)  58  N.  W. 
Rep.  146,  is  cited  in  support  of  the  proposi- 
tion.  The  provision  of  the  statute  of  Ne- 
braska then  before  the  court  for  oonstniction 
reads  as  follows:  **8aid  commissioner  of 
health  shall  be  appointed  by  the  mayor,  sub- 
ject to  the  approval  of  a  majority  of  the 
council,  and  shall  hold  office  for  a  term  of 
two  years  from  the  date  of  appointment,  un- 
less sooner  removed  or  retired."  This  statute 
was  amended  so  as  to  read  as  follows :  **  All 
officers  appointed  by  the  mayor  and  confirmed 
by  the  council  shall  hold  the  office  to  which 
they  may  be  appointed  until  the  end  of  the 
mayor's  term  of  office  and  until  their  suc- 
cessors are  appointed  and  qualified,  unless 
sooner  removea  or  Ihe  ordinance  creating  the 
office  shall  be  repealed,  except  as  otherwise 
provided  in  section  104."  Construing  these 
provisions  together,  it  was  held  that  the  right 
of  removal  was  impliedly  retained  In  the 
hands  of  the  mayor,  not  in  the  council.  The 
difference  between  the  two  statutes  is  appar- 
ent. In  that  case  the  appointment  was  un- 
til the  end  of  the  mayor's  term,  unless  sooner 
removed,  while,  in  the  present  case,  section 
2  of  the  Act  conferring  the  power  of  appoint- 
ment is  as  follows :  ^'^He  (the  city  counselor 
and  the  head  of  the  legal  department  of  the 
city)  shall  be  appoint^  by  the  mayor  on  or 
before  the  third  Tuesday  in  June  for  the  term 
of  three  years  from  the  1st  day  of  July  next 
succeeding  his  appointment."  In  State  v. 
Somers  the  clause  in  regard  to  removal  is 
coupled  directly  with  the  appointment,  in 
the  same  section,  and  no  other  object  than  the 
removal  of  the  officer  is  apparent  from  the 
language.  But  in  this  case  it  is  obvious  that 
the  sole  purpose  of  section  8  is  to  provide 
for  a  surrender  of  the  books  and  papers  to 
their  proper  custodian  in  the  event  of  a  law- 
ful successor  to  the  office,  and  it  is  fairly  to 
be  inferred  that  this  purpose  was  in  the  leg- 
islative mind  in  adopting  the  enactment. 
Any  other  conclusion  would  do  violence  to- 
the  rules  of  construction.  This  act  was  sup- 
plementary to  the  charter  of  the  city  of  De- 
troit, and  its  sole  object  was  the  creation  of 
a  new  department.  It  is,  in  its  character,  an 
independent  act,  and,  in  the  absence  of  con- 
trolling language  referring  to  the  charter, 
the  language  of  the  act  must  prevail.     The 
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•character  of  this  department  and  the  office  of 
the  city  counselor  will  be  referred  to  here- 
after. There  would  be  more  force  in  this 
proposition  of  counsel  if  there  were  no  offi- 
cer mentioned  in  the  act  to  which  the  term 
•*  removal"  mieht  apply,  but  the  city  attorney 
is  elected,  ana,  under  the  express  provisions 
of  the  charter,  may  be  removed  **  for  corrupt 
or  willful  malfeasance  or  misfeasance  in 
office,  or  for  willful  neglect  of  duty,  upon 
charges  which  must  be  tried,  and  to  which 
the  officer  shall  have  the  right  to  make  his 
defense."  Charter.  §  18.  This  act  recog- 
nizes the  city  attorney  in  his  status  as  an 
elective  officer,  and  therefore  the  provisions 
of  the  charter  to  his  amotion  apply.  But, 
as  to  the  city  counselor  and  the  head  of  the 
legal  department,  he  is  a  new  officer  created 
by  the  act,  to  be  appointed  under  the  act, 
whose  duties  are  specifically  defined  by  it, 
-whose  term  of  office  is  fixed,  and  whose  ap- 

{»ointment  is  lodged  solely  in  the  mayor, 
f  the  Nebraska  case  were  applicable  to  the 
facts  of  this  case,  it  would  follow  that  the 
power  of  amotion  was  lodged  in  the  mayor 
to  remove  at  will,  and  this  question  has  been 
decided  in  Speed  v.  Detroit,  supra. 

Is  the  power  to  remove  the  city  counselor 
appointed  under  this  act  inherent  in  the  mu- 
nicipal corporation  or  in  its  governing  body, 
the  common  council?  Judge  Dillon,  in  his 
valuable  work  on  Municipal  Corporations 
<sec.  181;  Id.  4th  ed.  §242),  states  that  the 
question  of  implied  removal  by  municipal 
corporations  has  not  been  judicially  settled 
in  this  country,  and  ventures  the  opinion 
that,  in  the  absence  of  any  express  or  implied 
restrictions  in  the  charter,  such  power  exists. 
It  is  also  stated  in  the  opinion  in  Richards  v. 
Clarksburg,  30  W.  Va.  496,  which  is  largely 
relied  on  by  respondents'  counsel,  decided 
in  3887,  that  the  court  was  unable  to  find  a 
single  case  in  the  United  States  where  this 
question  has  been  decided.  The  charter,  in 
that  case,  appears  to  have  been  entirely  silent 
in  regard  to  the  removal  of  officers,  and  par- 
ticular stress  seems' to  have  been  laid  upon 
the  broad  powers  conferred  by  the  statutes  of 
West  Virginia  upon  the  common  councils  of 
towns  and  villages.  Under  the  facts  of  this 
case,  however,  we  are  not  required  to  enter 
upon  an  extended  discussion  or  determina- 
tion of  this  question.  The  tendency  of  the 
decisions  in  this  country  is  torej^ard  munici- 
pal corporations  as  an  aid  to  the  state  govern- 
ment, and  to  limit  their  powers  to  those 
which  are  expressly  derived  from  the  consti- 
tution and  from  legislative  enactments,  and 
to  those  implied  powers  only  which  are  nec- 
essary to  carry  out  the  powers  thus  conferred. 
The  highest  tribunal  in  this  country  has  de- 
clared the  well-established  rule  on  this  sub- 
ject in  Ottawa  v.  Carey,  108  U.  S.  121,  27 
L.  ed.  674.  Chief  Justice  Waite,  speaking 
for  the  court  in  that  case,  said :  *"  Municipal 
corporations  are  created  to  aid  the  state  gov- 
ernment in  the  regulation  and  administration 
«f  local  affairs.  They  have  only  such  pow- 
ers of  government  as  are  expressly  granted 
to  them,  or  such  powers  as  are  necessary  to 
carry  into  effect  those  that  are  granted.  No 
powers  can  be  implied,  except  such  as  are 
essential  to  the  objects  and  purposes  of  the 
22  L.  R.  A. 


corporation  as  created  and  established. "  See 
also,  Taylor  v.  Bay  City  JStreet  R.  Co,  BO 
Mich.  77 ;  People  v.  Hurlbut,  24  Mich.  69,  9 
Am.  Rep.  lOiS.  In  this  last  case  Justice 
Christiancy  said  :  ^But  the  common  council 
of  the  city  is  not  the  city,  nor  the  legal  en- 
tity known  as  the  corporation  of  the  city. 
It  18  itself  but  a  public  board  for  municipal 
purposes,  with  just  such  powers  (not  lor- 
bidaen  by  the  constitution)  as  the  legisla- 
ture have  thought,  or  may  hereafter  think, 
proper  to  confer."  In  discussing  the  power 
of  a  common  council  to  expel  a  member,  the 
supreme  court  of  New  Jersey  recognized  the 
power  of  a  corporation  at  common  law  to  ex- 
pel a  member  for  sufficient  cause,  and  in  its 
opinion  said:  **But  the  jurisdiction  exer- 
cised in  this  case  is  not  derived  from  the 
common  law.  The  common  council  is  not 
the  corporation,  and,  whatever  powers  a  mu- 
nicipal corporation  may  have  to  remove  or 
expel  a  member  for  cause  at  common  law, 
it  IS  clear  that  the  corporation  itself  has  not 
by  any  by-law  delegated  any  of  them  to  the 
common  council,  and  that  body,  therefore 
cannot  avail  itself  of  the  common-law  juris 
diction  vested  as  an  inherent  right  in  the 
corporation  itself  to  expel  a  member  of  their 
own  body.  The  council  derives  its  jurisdic- 
tion from  the  charter  of  the  corporation. "  It 
is  argued  that  the  power  of  removal  of  the 
city  counselor  is  necessary  in  order  to  pro- 
tect the  interests  of  the  city  from  an  incom- 
petent or  corrupt  incumbent,  and  therefore 
it  must  be  inferred  that  the  legislature  rec- 
ognized this  power  as  existing.  Courts  may 
not  surmise  or  speculate  as  to  legislative 
enactment43.  With  the  reasons  for  conferrins* 
or  withholding  a  power  the  courts  have  no 
concern.  They  must  interpret  the  statute  as 
they  find  it.  The  same  argument  was  made 
in  Feople  v.  Woodruff,  82  N.  Y.  855.  After 
stating  the  serious  conseouences  which  it 
was  claimed  would  be  entailed  upon  the  com- 
munity under  the  interpretation  given,  the 
court  said :  **  To  obviate  these  alarming  and 
startl  ing  results  it  is  contended  that  we  arc 
to  imply  and  infer  an  intent  on  the  part  of 
the  legislature  to  have  the  power  lodged  in 
the  comptroller,  in  the  first  instance,  remain 
with  and  to  be  exercised  by  him  whenever 
the  exigency  should  arise  which  might  call 
for  it.  It  is  a  dangerous  principle  to  imply 
power  when  it  is  not  conferred  by  legislative 
authority  in  clear  and  distinct  terms.  It  is 
always  competent  for  the  legislature  to  speak 
clearly  and  without  equivocation,  and  it  is 
safer  for  the  judicial  department  to  follow 
the  plain  intent  and  obvious  meaning  of  the 
act,  rather  than  to  speculate  upon  what  might 
have  been  the  views  of  the  legislature  in  tlu^ 
emergency  which  may  have  arisen.  It  is 
wiser  and  safer  to  leave  to  the  legislative 
department  to  supply  a  supposed  or  actual 
casus  omissus  than  attempt  to  do  it  by  judi- 
cial construction." 

The  position,  character,  and  duties  of  the 
officer  created  by  the  act  are  important  con- 
siderations upon  the  principle  under  discus- 
sion. He  is  required  to  be  an  attorney  of  five 
years*  practice,  to  give  a  bond  of  $5,000  for 
the  faithful  performance  of  his  duties,  and 
to  devote  hisentire  time  to  the  duties  of  the 
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office.  He  must  therefore  abandon  all  his 
other  legal  business.  He  is  made  the  legal 
adviser,  not  only  of  the  common  council,  but 
of  all  the  other  departments  of  the  city  gov- 
ernment and  the  boards  thereof,  except  the 
board  of  police  commissioners.  It  is  appar- 
ent that  the  legislature  contemplated  that  a 
man  of  high  standing  and  character  in  his 
profession  should  be  appointed  to  this  im- 
portant position.  Is  it  reasonable  to  infer 
that  the  legislature  intended  to  place  this 
important  office  beyond  the  control  or  fear  of 
any  other  department?  That  such  a  man 
should  become  incompetent,  corrupt,  and 
neglectful  of  his  duties  would  be  an  excep- 
tion to  the  rule.  If  it  be  said  that  the  ex- 
ception might  arise,  it  may  likewise  be  said 
that  in  the  change  of  administrations,  when 
the  political  complexion  of  the  common  coun- 
cil might  change,  false  charges  might  be 
made  for  political  purposes  in  order  to  re- 
move the  incumbent,  and  replace  him  by 
another  of  the  same  political  faith  as  the 
council.  Experience  nas  demonstrated  that 
there  is  at  least  as  much  danger  of  the  one 
as  of  the  other.  These  considerations  may 
have  had  weight  with  the  legislature.  The 
reasons  for  a  fixed  term  without  the  po^er 
to  remove  may  have  had  greater  weight  with 
legislators  than  the  risk  of  malfeasance  or 
misfefisance  on  the  part  of  the  officer.  They 
may  well  have  deemed  it  important  that  the 
head  of  such  a  department  should  be  free 
from  all  fear  of  removal  or  interference  on 
the  part  of  the  common  council.  If,  how- 
ever, it  was  casus  omissus  on  the  part  of  the 
legislature,  it  is  one  which  the  legislature 
and  not  the  courts  must  supply. 

No  support  for  the  position  of  respondents 
can,  we  think,  be  found  in  the  charter  itself. 
The  subject  of  removals  is  completely  cov- 
ered by  its  provisions,  and  excludes  removals 
in  any  other  manner  than  is  there  provided. 
Elective  officers,  with  few  exceptions,  can 
be  removed  for  cause.  This,  under  the  well- 
established  rule,  excludes  the  power  to  re- 
move at  will.  Certain  appointive  officera, 
under  the  charter,  can  be  removed  at  will 


"without  charges  or  trial."  Charter,  §  19. 
This  likewise  excludes  the  power  to  remove 
for  cause.  Where  the  power  to  remove  at 
will  is  given,  the  law  does  not  contemplate 
that  the  officer  may  be  put  to  the  expense  of 
a  trial  for  cause,  and  have  charges  of  official 
misconduct  placed  before  the  public.  Dill. 
Mun.  Corp.  §  246 ;  8tate  v.  Jersey  (Hty,  25 
N.  J.  L.  536;  Speed  v.  Detroit,  supra,  and 
authorities  there  cited ;  State  v.  Somers,  supra; 
Oratoford  v.  Scio  and  Webster  Twp.  Boards^ 
24  Mich.  248. 

In  People  v.  Ingham  County  Treasurer,  35 
Mich.  416,  it  is  said  :  ''The  general  statute 
concerning  removals  contains  no  provision 
applicable  to  superintendents  of  the  poor. 
Hence,  there  would  seem  to  be  no  provision 
for  the  removal  of  these  officers  except  the 
specific  regulation  in  the  supervisors*  act 
It  would  seem  that  the  legislature  meant  to 
confer  on  the  supervisors  a  power  to  remove 
on  the  two  specified  grounds,  but  had  no  in- 
tention to  give  the  right  on  any  other  ground, 
or  to  delegate  to  the  supervisors  a  discretion- 
ary general  power  to  remove.  The  provision 
in  the  supervisors'  act,  in  so  far  as  it  applies 
to  superintendents  of  the  poor,  would  be 
rendered  entirely  gratuitous  if  a  general  au- 
thority to  remove  were  to  be  implied,  or 
shoula  be  considered  as  a  consequence  of  the 
power  to  appoint.  **  It  is  also  significant 
that  the  act  gives  the  common  council  no 
voice,  either  in  the  appointment  or  confirma- 
tion of  the  city  counselor.  The  absolute  au- 
thority and  the  entire  responsibility  of  his 
appointment  are  given  to  the  mayor  without 
power  of  removal  at  will  or  for  a  cause. 
There  is  nothing  in  the  act  which  shows  any 
intention  on  the  part  of  the  legislature  to 
confer  such  power  upon  the  common  council ; 
nor  do  we  think  such  power  is  inherent  in 
the  council,  which  is  the  governing  body  of 
the  municipal  corporation,  and  derives'  its 
powers  from  express  legislative  enactment. 

77ie  mntion  to  eacaU  me  order  must  t?ierefor& 
be  denied,  mth  costs. 

The  other  Justices  concur. 
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Cyrus  B.  BAIRD,  Plfi.  in  Err., 

V. 

Lewis  B.  HOWARD. 

(a  Ohio  St.  — .) 

*  1  •  Where  possession  of  personal  prop- 
erty has  been  obtained  by  means  of  a 
contract  made  with  one  who»  by  reason 

*Headnotes  by  the  Coubt. 

NOTB.— As  to  the  right  of  a  person  to  recover  for 
property  obtained  from  him  by  fraudulent  pur- 
chase, without  formal  reaolasion  of  the  Id  valid  con- 
tract or  returning  the  cousideration  that  he  may 
have  reoeived,  the  above  case  is  somewhat  anaJo- 
erous  to  a  replevin  suit  by  such  a  defrauded  vendor. 
As  to  replevin  in  such  a  case,  without  returniner 
consideration,  see  noU  to  Siason  v.  Hill  (B.  L)  21 L. 
R.A.208. 
22  L.  R.  A. 

See  also  25  L.  R.  A.  37. 


of  his  intozicatiOBt  was  without  capaolty  to 
enter  into  a  valid  a^rreement,  and  the  peisoa  ob- 
tain iner  the  property  knew  of  the  otherls  inca- 
pacity when  the  contract  was  made,  the  transiao- 
tlon  is  fraudulent:  The  party  thus  deprived  of 
his  property  may  reirard  the  possession  as  wronir- 
f  ul;  and  if  the  possessor  claims,  or  exeroiaes  do- 
minion over  the  property,  to  the  excluaton  of 
the  right  of  the  other,  the  latter,  at  hJs  eleotiOD« 
may  treat  the  transaction  as  a  conversion  of  the 
property,  and  the  Institution  of  an  action  to  re- 
cover the  value  of  the  property  so  converted 
constitutes  such  an  election. 

8.  In  such  case  no  formal  reseisston  of 
the  invalid  contract  is  necessary  be- 
fore hrUkging  the  action;  and  if  the  con- 
sideration, in  whole  or  in  part,  has  been  paid  to 
the  party  deprived  of  his  property,  no  offer  to 
return  it  is  necessary  to  enable  him  to  malntaio 
the  action,  but  the  measure  of  damasea  will  b» 
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the  difference  between  the  value  of  the  property 
delivered  and  oonsideration  received. 
8«  In  aiich  ease*  upon  the  trial  of  an 
iflsne  respecting  the  capacity  of  a 
party*  by  reason  of  his  intoxication,  to  enter 
mto  a  contract,  it  is  competent  to  introduce,  in 
his  behalf,  evidence  of  declarations,  respect] nsr 
the  value  of  the  property,  made  by  him  recently 
before  the  contract  was  made,  while  be  was 
sober. 

(February  27,  18M.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  reversing  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  set 
aside  a  contract  by  which  plaintiff  sold  to  de- 
fendant certain  property,  on  the  ground  that  at 
the  time  of  the  transaction  he  was  so  intoxi- 
cated as  to  be  incapacitated  to  do  business. 
jReversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Tas^art,  with  Mr.  E.  S. 
Dowell*  for  plaintiff  in  error: 

A  contract  made  in  such  a  state  of  intoxica- 
tion as  to  deprive  the  party  of  his  discretion 
and  ordinary  judgment  will  be  set  aside  in 
equity,  although  the  other  party  had  no  agency 
in  producing  the  intoxication. 

French  v.  French,  8  Ohio,  214.  81  Am.  Dec. 
441;  Holland  ▼.  Barnes,  58  Ala.  88,  25  Am. 
Rep.  695. 

A  drunkard  is  not  incompetent  like  an  idiot 
or  one  generally  insane.  He  is  simply  incom- 
petent upon  proof  that  at  the  time  of  the  act 
challenged  his  understanding  was  clouded  qt 
bis  reason  dethroned  by  actual  intoxication. 

Van  WyckY.  Brasher,  81  N.  Y.  260. 

A  contract  made  by  one  who  is  drunk,  or  of 
unsound  mind,  so  as  to  be  incapable  of  under- 
standing its  effect  while  not  void  is  generally 
voidable  at  his  option. 

Pollock,  Cont.  ed.  1885,  by  Wald,  p.  98, 
notee£  and  cases  cited;  also  p.  94, 7iote  a  and 
cases  cited.  See  also  7  Wait,  Act.  &  Def .  pp. 
167-169,  subject  Intoxication. 

Intoxication  to  such  an  extent  as  to  deprive 
a  contracting  party  of  the  use  of  his  reason  has 
in  many  cases  been  treated  as  a  temporary  in- 
sanity, having  the  same  effect  upon  a  contract 
entered  into  during  its  continuance  as  if  arising 
from  any  other  cause. 

Miller  v.  Fi7ilet/,  26  Mich.  249, 12  Am.  Rep. 
806;  Johnson  v.  Harmon,  94  U.  S.  878,  24  L. 
cd.  271. 

One  who  executes  a  contract  for  the  purpose 
of  defrauding  another  will  not  be  protected 
against  it  when  it  is  used  against  himself. 

5  Lawson,  Rights,  Rem.  &  Pr.  §  2858;  Banr 
kin  V.  Simpson,  19  Pa.  471.  57  Am.  Dec.  668; 
Columbus  ik  T.  R.  Co.  v.  Steinfeld,  42  Ohio  St. 
455;  Oould  v.  Cayuga  County  Nat.  Bank  of 
Auburn,  99  N.  Y.  888;  Strong  v.  Strong,  102 
N.  Y.  69;  Bowen  v.  MandevilU,  95  N.  Y.  237; 
Erumm  v.  Beach,  96  N.  Y.  898;  Whitney  v. 
AUaire,  4  Denio,  554;  Eerr,  Fraud  &  Mistake, 
ed.  1872,  by  Bump,  p.  880;  Smith  v.  Patterson, 
83  Ohio  St.  70. 

When  there  is  evidence  tending  to  show 
fraud  or  undue  influence  then  the  conduct  and 
declarations  of  the  testator  not  only  at  the  time 
of  its  execution  but  before  and  after  are  rel- 
evant for  the  purpose  of  manifesting  his  mental 
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qualities  and  disposition  and  consequent  sus- 
ceptibility to  the  fraud  or  undue  influence. 

Abbott,  Trial  Ev.  ed.  1880,  p.  122,  t  70;  Id. 
§  63,  pp.  115.  116;  Mooney  v.  Olsen,  22  Kan.  69; 
Whart  Ev.  §§  268,  269;  Paekef  v.  Lockmau, 
115  Mass.  72;  Potter  y.  Baldwin,  183  Mass.  427; 
Kent  V.  State,  42  Ohio  St.  426. 

Mr.  A.  D.  Mets,  for  defendant  in  error: 

Vendor  cannot  sue  to  recover  damages  by 
reason  of  intoxication  or  fraud.  His  remedy 
is  to  sue  to  rescind  contract;  and  he  must  re- 
turn purchase  money  if  paid  and  demand  his 
property  back;  if  not  returned  he  must  reclaim 
his  property  by  electing:  First,  to  replevy; 
second,  sue  for  value  of  bis  property  held  by 
vendee. 

Weed  V.  Page,  7  Wis.  508;  Bliss  v.  Cottle,  82 
Barb.  323;  Lacker  v.  Moades,  45  Barb.  499; 
Bou^Uy  V.  Bigelou),  12  Pick.  312.  23  Am.  Dec. 
607;  Masson  v.  Bocet,  1  Dcnio,  78, 48  Am.  Dec. 
651;  Lhyd  v.  Brewster,  4  Paige.  540,  8  L.  ed. 
553,  27  Am.  Dec.  88;  Stewart  v.  Emerson,  52 
N.  H.  801;  Byan  v.  Brant,  42  111.  78;  Moriarty 
V.  Stofferan,  89  III.  528;  1  Benjamin,  Sales, 
Corbin's  ed.  p.  569,  §  649,  note  14;  Newmark, 
Sales,  §395;  CarnaJian  v.  Hvghes,  108  Ind.  225; 
IHetz  V.  Sutcli^e,  80  Ky.  650,  8  Am.  &  Eng. 
Eucyclop.  Law,  p.  847;  Chitty,  Cont.  8th  Am. 
ed.  p.  356. 

The  vendor  must  exercise  his  right  to  rescind 
for  fraud  on  the  vendee's  part  within  a  reason- 
able time,  and  he  cannot  aiflrm  in  part  and  re- 
scind in  part. 

LappY.  Byan,  28  Mo.  App.  436;  Baird  ▼. 
New  York,  96  N.  Y.  567;  8  Am.  &  Eng. 
Encyclop.  Law,  p.  805;  Win  gate  v.  King.  23 
Me.  85;  Key  v.  Jennings,  66  Mo.  356;  Bradshavy 
Y.  Tales,  67  Mo.  221;  Estes  v.  Reynolds,  75  Mo. 
563;  Campau  v.  Van  Dyke,  15  Mich.  871; 
Krihbs  v.  Downing,  25  Pa.  399;  Dams  v. 
Stuard,  99  Pa.  295;  Willoughby  v.  Moulton,  47 
N.  H.  205;  Williamson  v.  New  Jersey  Southern 
R.  Co.  28  N.  J.  Eq.  277,  29  N.  J.  Eq.  311; 
Clovgh  V.  London  &  N.  W.  R.  Co.  L.  K  7 
Exch.  34;  Cobb  v.  Hatfield,  46  N.  Y.  586;  Mas- 
son  V.  Bovei,  1  Denio,  69.  48  Am.  Dec.  651; 
Voorhees  v.  Earl,  2  Hill,  288,  88  Am.  Dec.  588. 

Yeador  cannot  rescind  the  contract  and  at 
the  same  time  retain  the  consideration  in  whole 
or  in  part;  he  must  rescind  tn  toto.  Where  the 
vendor  would  rescind  the  contract  on  account 
of  the  fraud  of  the  purchaser,  it  is  his  duty  to 
restore  what  he  has  received  in  payment  before 
he  can  sustain  an  action  or  recover  the  goods 
sold. 

Coolidge  t.  Brigham,  1  Met.  p.  547;  Miner  v. 
Bradley,  22  Pick.  457;  Perley  v.  Batch,  23  Pick. 
286,  84  Am.  Dec,  56:  Voorhees  v.  Earl,  supra; 
Baker  v.  Bobbins,  2  Denio,  138;  Weed  v.  Page, 
supra;  CushingY.  Wyman,  38  Me.  5»9;  Cook  v. 
Oilman,  34  N.  H.  556;  Chitty,  Cont.  11th  Am. 
ed.  1092,  noU  "A." 

The  law  requires  two  persons  at  least  to  make 
a  contract.  If  Baird  was  entirely  incapaci- 
tated, by  reason  of  intoxication,  to  make  a 
contract,  then  there  never  was  a  valid  contract 
between  Baird  and  Howard,  and  which  Baird 
could  elect  to  repudiate  for  fraud  or  affirm  it. 
But  Baird  could  not  afterwards  ratify  it  and 
keep  the  $1,000  and  claim  $600  by  way  of 
damages.  Or,  in  other  words,  say  he  was  sober 
and  the  contract  good  for  $1,000,  and  that  he 
was  intoxicated  and  incapacitated  for  $600. 
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1  Story,  Eq.  Jur.  §§  230,  231;  Pom.  Spec. 
Perf.  g  184;  1  Addison,  Cont.  §  191. 

Bradbury,  «/.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  now  plaintiff  in  error,  set 
forth  his  claim  in  the  court  of  common  pleas 
in  an  amended  petition  as  follows:  ''The 
plaintiff  now  comes  and  bv  leave  of  the 
court,  first  had  and  obtained,  and  flies  this 
his  amended  petition  in  this  case,  and  sayjB : 
That  on  the  18th  day  of  August,  A.  D.  1886, 
the  plaintiff  was  intoxicated  to  such  an  ex- 
tent, that  by  reason  thereof  he  was  totally 
unable  and  unflt  to  make  or  enter  into  a  valid 
contract  of  any  kind.  That  the  defendant, 
then  well  knowing  the  condition  of  the  plain- 
tiff, and  that  he  was  then  intoxicated  to  such 
an  extent  that  he  was  wholly  unflt  and  un- 
able bv  reason  thereof  to  make  or  enter  into 
a  valid  or  binding  contract,  and  then  Intend- 
ing to  cheat  and  defraud  the  plaintiff,  bar- 
gained with,  and  then  induced  and  procured 
the  plaintiff,  while  so  intoxicated,  to  sell 
And  deliver  to  him,  the  defendant,  the  undi- 
vided one-half  interest  in  all  the  livery  stock, 
•consisting  of  horses,  carriages,  harness, 
whips,  robes  and  all  other  property  then 
owned  by  the  plaintiff  and  one  Jerome  T. 
Baird  as  partners  under  the  Arm  name  of 
Baird  <&  Son.  Ttiat  said  undivided  one-half 
interest  in  said  liverv  stock,  so  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  was 
then  of  the  value  of  $1. 600 ;  yet  the  defendant, 
then  well  knowing  that  the  said  undivided 
one- half  interest  in  said  livery  stock  was  of 
the  value  of  $1,600,  and  then  intending  to 
cheat  and  defraud  the  plaintiff,  induced  and 
procured  the  plaintiff,  while  so  intoxicated 
as  aforesaid,  to  sell  and  deliver  said  undi- 
vided one- half  interest  in  said  livery  stock  to 
the  defendant  for  the  sum  of  $1,000  and  no 
more ;  and  while  so  intoxicated  and  intend- 
ing to  cheat  and  defraud  the  plaintiff,  the 
deiendant  caused  and  procured  the  plaintiff 
to  enter  into  a  written  contract  between  him 
and  the  plaintiff  wherein  and  whereby  it  ap- 
pears that  the  plaintiff  sold  and  deTivered 
said  one  undivided  half  interest  in  said  livery 
stock  to  the  defendant  for  tlie  sum  of  $1,000 
and  no  more.  The  plaintiff  savs  that  if  he 
had  been  sober  and  capable  of  transacting 
such  busineis  on  said  18th  day  of  August, 
1886,  he  would  not  have  entered  into  said 
written  contract  with  the  defendant,  and 
would  not  have  then  sold  and  delivered  his 
said  undivided  one-half  interest  in  said  livery 
stock  to  the  defendant  for  less  than  $1,600 
cash.  That  his  said  undivided  one-half  in- 
terest in  said  livery  stock  was  then  worth  the 
sum  of  $1,600  cash,  and  that  the  sum  of 
$1,000,  the  amount  paid  by  the  defendant  to 
the  plaintiff  therefor  at  the  time  and  in  the 
manner  aforesaid,  was  a  grossly  inadequate 
price  and  consideration  therefor  and  the  de- 
fendant then  well  knew  it.  That  the  de- 
fendant then  well  knew  that  $1,000  was  a 
grossly  inadequate  price  and  consideration 
for  the  said  undivided  one-half  of  said  livery 
stock,  and  then  knew  that  if  the  plaintiff  was 
sober  and  capable  of  transacting  such  busi- 
ness as  that  of  selling  and  disposing  of  his 
interest  in  said  livery  stock,  that  the  plain- 
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tiff  would  not  then  have  accepted  the  sum  of 
$1,000  as  a  full  consideration  for  his  interest 
in  said  livery  stock,  which  he  had  sold  and 
delivered  to  defeddant  as  aforesaid,  but  in- 
tendins;  to  cheat  and  defraud  the  plaintiff, 
the  defendant  purchased  from  the  plaintiff, 
the  said  interest  in  said  livery  stock  for  the 
sum  of  $1,000  as  in  the  manner  aforesaid, 
and  which  stock  the  plaintiff  then  delivered 
to  defendant.  The  plaintiff  says  that  by 
reason  of  the  premises  he  has  been  cheated, 
wronged,  and  defrauded  by  the  defendant  out 
of  the  sum  of  $600. 

**The  plaintiff  therefore  prays  Judgment 
against  the  defendant  for  the  sum  of  six 
hundred  dollars  with  interest  from  August 
18,  1886." 

To  this  petition  a  demurrer  was  interposed 
by  the  defendant,  which  the  court  of  common 
pleas  overruled,  and  to  which  ruling  the 
defendant  excepted.  An  issue  of  fact  was 
then  joined  between  the  parties,  upon  the 
trial  of  which  the  plaintiff  offered  to  prove 
the  price  that  he  had  placed  upon  the  livery 
stock  before  the  sale,  while  sober.  The  de- 
fendant objected  to  its  admission ;  his  objec- 
tion being  overruled  and  the  evidence  ad- 
mitted, he  entered  an  exception  thereto.  It 
was  upon  these  two  grounds  that  the  circuit 
court  reversed  the  judgment ;  that  court  hold- 
ing that  the  amended  petition,  as  above  set 
forth,  did  not  disclose  a  cause  of  action,  and 
that  evidence  of  the  value  the  plaintiff  had, 
while  sober,  placed  upon  the  property  just 
previous  to  the  sale  was  not  admissible. 

1.  In  support  of  the  holding  of  the  circuit 
court  that  the  amended  petition  did  not  stflte 
a  cause  of  action,  counsel  contends  that  plain- 
tiff's only  remedy  was  to  rescind  the  con- 
tract, which  he  could  accomplish  in  either 
of  two  ways:  1,  by  a  suit  in  equity ;  2,  by 
an  offer  to  return  the  consideration  he  had 
received,  coupled  with  a  demand  for  the 
restoration  of  his  own  property,  after  which, 
if  the  defendant  did  not  consent  to  a  restora- 
tion, an  action  in  replevin,  or  in  trover 
would  lie.  That  these  remedies  were  open 
to  the  plaintiff  is  apparent,  and  is  in  fact 
admitt^  by  his  counsel ;  but  he  contends  for 
still  another,  namely  the  right,  without  a 
prior  formal  rescission  of  the  contract,  to 
maintain  an  action  to  recover  the  difference 
between  the  value  of  the  property  and  the 
price  deceived.  Such  an  action  could  not  be 
regarded  as  being  on  the  contract ;  for  in- 
stituting an  action  directly  on  the  contract 
would  be  an  affirmation  of  it,  and  if  the  con- 
tract should  be  affirmed  he  could  not  recover ; 
for,  according  to  its  terms,  he  had  been  fully 
paid.  The  institution  of  such  an  action 
might  be  regarded,  perhaps,  as  a  rescission  ; 
but  if  the  defendant's  possession  was  right- 
ful, up  to  the  moment  of  the  flling  of  the 
petition,  the  principle  upon  which  that  pos- 
session would  be  instantly  transformed  into 
a  wrongful  one,  is  not  very  apparent.  If  its 
unlawful  character  grew  out  of  the  rescis- 
sion, the  defendant  should  have  been  afforded 
an  opportunity  to  restore  the  property  before 
being  held  a  wrongdoer.  If,  however,  the 
method  by  which  the  defendant  obtained  pos- 
session was  wrongful,  there  would  be  con- 
sistency in  holding  the  possession  thus  ob- 
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tained  to  bave  been  wrongfal  at  its  incep- 
tion. 

The  petition  avera  that  the  defendant,  with 
intent  to  cheat  and  defraud  the  plaintiff,  in- 
duced the  latter  to  enter  into  the  contract 
under  consideration,  and  to  deliver  to  the 
•defendant  the  property  involved  in  the  con- 
troversy, with  knowledge  that  the  plaintiff 
was  "unfit  and  unable  to  make  or  enter  into 
a  valid  contract,"  because  his  senses  were 
dulled  by  intoxication.  The  demurrer  ad- 
mitted this  to  be  true.  It  thus  appeared  not 
merely  that  a  contract  had  been  made,  but 
that  the  defendant  had  secured  the  possession 
of  the  plaintiff's  property  by  uiowinKly 
taking  advantage  of  the  latter *s  temporary 
incapacity.  Had  possession  been  taken  while 
the  plaintiff's  senses  were  overcome  by  sleep, 
no  one  would  deny  that  such  a  possession  was 
wrongful.  The  aifference  between  the  char- 
acter of  a  possession  secured  by  the  lat- 
ter method,  and  one  deliberately  obtained 
through  the  medium  of  an  invalid  contract, 
made  with  one  whose  senses  the  possessor 
knew  at  the  time  wore  stupefied  by  excessive 
intoxication,  is  one  of  degree  rather  than 
principle.  That  in  the  former  case  the  trans- 
Action  would  involve  a  trespass,  and  present 
none  of  the  features  peculiar  to  contracts, 
while  in  the  latter  case  it  took  the  form  of  a 
•contract,  is  a  distinction  possessing  little  if 
any  materiality  in  this  connection.  The 
fraud  inhering  in  the  one,  should  be  deemed 
a  substantial  equivalent  to  the  force  involved 
in  the  other,  method  of  obtaining  possession. 
Each  is  wrongful.  To  secure  the  possession 
of  property  by  means  of  a  contract  made  with 
its  owner,  by  one  who  at  the  time  knew  him 
to  be  incapable  of  entering  into  a  contract, 
<;onstitute8  a  fraud. 

In  such  case,  it  is  true,  a  contract  exists 
which  the  incapacitated  party  has  an  option 
to  aflSrm  or  rescind.  But  because  the  one 
party  may  exercise  this  option,  it  does  not 
follow  that  the  other  party  may  compel  its 
exercise  as  a  condition  precedent  to  obtaining 
any  relief.  If,  when  restored  to  capacity, 
the  former  is  satisfied  with  the  contract,  and 
wished  to  enforce  its  provisions,  he  can  aflirm 
And  maintain  an  action  upon  it ;  if  he  had, 
in  fact,  received  a  substantial  part  of  the  con- 
-sideration  secured  to  him  b^  the  contract, 
and  wished  to  recover  possession  of  the  prop- 
erty with  which  he  had  been  induced  to 
part,  he  should  be  required  to  rescind  the 
contract  and  restore  that  part  of  the  consider- 
ation which  had  been  paid  him,  for  he  should 
not  be  allowed  to  retain  the  latter  and  at  the 
«ame  time  recover  possession  of  the  former. 

Where  one  person,  ignorant  of  the  inca- 
pacity of  another  person  deals  with  the  latter 
and  obtains  possession  of  his  property,  the 
possession  of  the  former  should  not  be  deemed 
wrongful  until  the  contract  was  rescinded  and 
a  demand  for  the  property  made  upon  him. 
The  mutual  rights  or  liabilities  of  persons 
thus  situated,  however,  should  not  be  the 
measure  of  the  rights  and  liabilities  of  par- 
ties, where  the  possession  of  the  property  of 
one  has  been  wrongfully  obtained  by  the 
other.  The  wrongful  acts  by  which  posses- 
«ion  was  secured  became  material  factors  in 


determining  the  question.  If  a  possesslmi 
thus  obtained  is  continued  under  circum- 
stances from  which  it  may  be  fairly  inferred 
that  the  party  in  possession  is  exercising 
dominion  over  the  property  to  the  exclusion 
of  the  right  of  the  party  wrongfully  dispos- 
sessed, the  latter  may  regard  such  acts  as  con* 
stituting  a  conversion  of  the  property.  ' 

We  have  found  no  case  in  all  respects 
similar  to  the  one  under  consideration,  but 
in  a  number  of  well-considered  cases,  courts 
have  held  that  where  the  purchase  of  goods 
has  been  effected  by  false  representations  the 
vendor  may  maintain  trover  against  the 
vendee  without  demand.  ITiurston  y.  Bkmeh' 
ard,  32  Pick.  18,  88  Am.  Dec.  700;  Green  v. 
RusseU,  5  Hill,  188 ;  Tlumpean  y.  Boee.  16 
Conn.  71,  41  Am.  Dec.  121 ;  Noble  y.  Adams, 
7  Taunt.  69 ;  Brietol  y.  Wilsmore,  2  Dowl.  ^ 
R.  755. 

In  the  procedure  prescribed  by  our  civil 
code  all  the  ancient  common-law  actions  are 
abolished;  all  are  merg^ed  into  one  ^ civil 
action",  and  even  if  the  facts  stated  in  the 
petition  did  not  disclose  a  technical  conver- 
sion they  constitute  fraud  to  the  injury  of 
the  plaintiff,  as  we  have  seen.  The  remedy 
should  be  as  broad  as  the  injury.  The  party 
guilty  of  the  fraud  should  not  be  allowed  to 
Siield  himself  by  a  contract  procured  in  this 
way  and  insist  upon  immunity  for  the  fraud 
until  the  contract  has  been  formally  re* 
scinded. 

2.  The  principal  dispute  between  the  par* 
ties  at  the  trial  in  the  court  of  common  pleas 
related  to  the  competency  of  the  plaintiff  to 
make  a  contract  at  the  time  the  one  in  con- 
tention, was  entered  into.  One  means  of  as* 
certaining  this,  was  to  contrast  him,  as  he 
conducted  and  expressed  himself  on  that  day, 
with  himself  as,  according  to  his  conduct, 
his  opinions  and  expressions,  he  appeared  on 
other  days  when  known  to  be  duly  sober. 
That  a  few  days  before  the  sale,  at  a  time 
when  he  was  sober,  he  had  placed  upon  the 
property  a  value  that  widely  varied  from 
that  at  which  it  was  sold,  reflected  upon  the 
extent  that  his  judgment  had  been  affected 
by  the  liquor  he  had  drank. 

That  such  evidence  might  be  considered  by 
the  jury  for  some  other  and  improper  pur* 
pose,  as,  for  instance,  in  determining  the 
value  of  the  property  and  the  damages,  does 
not  render  its  admission  erroneous.  If  com- 
petent for  any  purpose  it  was  admissible. 

Whenever  It  necomes  necessary  to  inquire 
into  the  mental  condition  of  a  person,  and 
there  are  oUier  issues  in  the  cause,  much  evi- 
dence is  usually  admitted  which,  but  for  that 
issue,  would  be  incompetent;  and  in  such 
cases  the  court,  upon  the  request  of  a  party, 
should  caution  the  jury  to  limit  its  effect  to 
the  issue  to  which  it  Is  lawfully  applicable. 

The  charge  of  the  court  is  not  printed  in 
the  record ;  but  we  should  presume  that  the 
trial  court  did  its  duty,  and  therefore  either 
limited  to  its  proper  office  the  evidence  ob- 
jected to,  or  if  requested  by  the  defendant, 
would  have  done  so. 

Judgment  of  the  Circuit  Court  reversed  and 
that  oj  the  Common  Fleas  affirmed* 
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*  1.  If  a  oontraet  of  afi^ency  is  entered 
into,  and  the  principal  agrees  to  ftar- 
niflh  to  the  a§^nt  on  consignment  oer* 
tain  manufketured  articles*  at  a  stipu- 
lated price,  to  be  paid  for  when  sold,  such 
artioles,  when  so  furnished,  remain  the  property 
of  the  prlnoipal  until  sold  to  a  bona  fide  pur- 
chaser, and  they  cannot  be  executed  and  sold  to 
pay  the  debts  of  the  agent,  and.  If  so  sold,  the 
purchaser  gets  no  title  to  any  such  articles  as 
against  such  principal. 

e.  TheaffenVs  ri^^ht  to  a  lien  for  commis- 
sion  and  expenditures  is  one  personal  to  himself, 
not  transferable,  and  he  alone  has  the  right  to 
take  advantage  of  it. 

(November  4,1898.) 

ERROR  to  the  Circuit  Court  for  Ohio  Couuty 
to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  for  a  safe, 
or  its  value.    BeterMd, 

Statement  by  Dent*  J,: 
On  the  2l8t  day  of  April,  1890,  the  Barnes 
Safe  &  Lock  Company  entered  into  a  written 

^Headnotes  by  Dsmt,  J, 


contract  of  agency  with  the  Globe  Contract 
Company  as  follows,  to  wit : 

**  Articles  of  agreement  between  the  Barnes 
Safe  &  Lock  Company,  of  Pittsburgh,  Pa., 
composed  of  Thomas  Barnes,  of  the  first  part, 
and  the  Globe  Contract  Company,  of  Wheel- 
ing, W.  Va.,  a  corporation  of  the  state  of 
West. Virginia,  of  the  second  part,  wiiness- 
eth,  that,  for  and  in  consideration  of  the 
party  of  the  second  part  assuming  the  agency 
for  the  manufactures  of  the  party  of  the  first 
part  in  the  territory  hereinafter  mentioned, 
the  party  of  the  first  part  hereby  agrees  that 
the  party  of  the  second  part  shall  have  the 
privilege  of  selling  their  fire  and  burglar 
proof  safes,  vault  doors,  etc.,  in  the  city  of 
Wheeling,  W.  Va.  ;  also  throughout  the  state 
of  West  Virginia ;  also  in  Green,  Fayette, 
and  Washington  counties,  in  the  state  of 
Pennsylvania;  and  also  in  Belmont,  Jeffer- 
son, and  Columbiana  counties,  in  the  state 
of  Ohio, —the  state  of  West  Va.  and  Bel- 
mont, Jefferson,  and  Columbiana  counties, 
Ohio,  to  be  considered  as  exclusive  territory 
of  the  party  of  the  second  part,  but  Green, 
Fayette,  and  Washington  counties,  in  the 
state  of  Pennsylvania,  to  be  considered  as 
open  territory :  and  the  party  of  the  first  part 
shall  credit  the  party  of  the  second  part  with 
the  regular  discounts  as  hereinafter  set  forth 
upon  all  work  shipped  into  the  exclusive 
territory  before  mentioned  during  the  con- 


Nora.— iteseroatton  of  title  in  hattments  far  solSi 

08  against  oredUon  of  baOor  and  ItaiUe. 

CondUioncH  aala  of  goods  tohe  resold. 

Generally  a  wholesale  dealer  furnishing  aroods  on 
a  oontraet  that  the  title  should  not  pass  untO  the 
ffoods  are  paid  for  will  be  protected  as  against  the 
creditors  of  the  party  receivinfir  the  same.  Rogers 
v.  Whitehouse,  71  Me.  S82;  Powell  v.  Preston,  1  Hun, 
518. 

Each  case  must  largely  depend,  however,  on  the 
particular  wording  of  the  contract  and  the  circum- 
stances under  which  tt  was  made. 

And  the  same  was  held  where  a  purchaser  in  good 
faith  bought  out  an  entire  stock  of  the  retailer. 
Burbank  v.  Grooker,  7  Qray,  168,  66  Am.  Dec.  470. 

So  where  goods  are  held  by  a  peddler  on  a  con- 
tract of  sale,  he  to  account  for  all  goods  sold,  the 
goods  unsold  are  not  liable  for  his  debts.  Morss  v. 
Stone,  6  Barb.  BIS. 

So  the  title  does  not  pass  in  a  contract  appointing 
a  party  an  agent  to  sell  machines,  the  agent  guar- 
anteeing the  payment  for  all  machines,  and  to  pay 
for  all  unsold  machines  at  the  end  of  the  contract, 
'in  good  notes,  the  machines  to  remain  the  property 
of  the  shipper  until  paid  for  under  the  contract. 
South  Bend  Iron  Works  v.  Ck)ttrell,  81  Fed.  Kep. 
264;  Conable  v.  Lynch,  45  Iowa,  84. 

And  wherever  the  property  of  the  principal  can 
be  specifically  distinguished  from  that  of  the  factor 
the  right  of  the  principal  shall  prevail  over  the 
possession  of  the  latter.  Price  v.  Balston,  2  DaU. 
60, 1  Am.  Dec.  260. 

And  where  liquor  was  fumisbed  to  a  retail  dealer 
on  a  contract  to  pay  for  all  sold,  and  the  profits  of 
the  retail  trade  to  belong  to  him,  the  losses  to  be 
borne  by  him,  and  all  unsold  beer  to  be  returned, 
the  title  did  not  pass  so  as  to  subject  the  beer  held 
by  the  retailer  to  his  debts.  Meldrum  v.  Snow,  9 
Pick.  441,  20  Am.  Dec  489:  Lewis  v.  McCabe,  49 
Conn.  141,  44  Am.  Bep.  217:  Maok;v.  Story,  57  Ck)nn. 
407. 
«dL.R.A. 


But  in  Ludden  v.  Haeen,  81  Barb.  660,  a  delivery 
of  liquor  to  be  retailed  and  to  be  paid  for  wbon 
sold,  the  title  to  remain  in  wholesale  dealer  until 
sold,  was  held  to  be  fraudulent  as  against  the  cred- 
itors of  the  retailer,  and  subject  to  his  debts.  The 
contract  was  held  merely  oolorable,  with  a  view  to 
the  suit  after  levy,  the  court  saying:  ''The  retain- 
ing of  the  renewed  ownership  by  the  plaintiff  was 
a  mere  farce,  and  could  have  served  no  honest  par^ 
pose;"  and  the  retailer  was  not  to  sell  as  agent  or 
on  conmiiaBion,  but  was  to  deal  with  the  goods  as 
his  own,  and  such  deaUng  was  inoonsiatent  with 
the  ownership  of  the  seller. 

This  case  was  followed  by  Boneeteel  v.  Flack,  41 
Barb.  436.  A  similar  case  wbere  the  court  held  tb» 
bill  of  sale,  as  set  out  in  the  invoice,  to  be  abeo* 
lute  and  not  susceptible  of  parol  proof  oontradicu 
ing  its  terms. 

In  the  case  of  Meldrum  v.  Snow,  supra,  some 
stress  was  laid  on  the  custom  of  brewers  and  the 
fact  that  a  stock  had  to  be  supplied  in  cold  weather 
as  it  canoot  be  removed  in  warm  weather  without 
injury.  The  court  further  said:  "And  it  being 
beneficial  to  the  community  to  introduce  the  use  of 
beer,  public  policy  would  justify  us  in  favoring  the 
custom." 

And  under  an  order,  ^F.  B.  .  .  .  ship  us  .  .  . 
for  which  we  agree  to  pay  for  as  stated  below 
'.  .  .  F.  B.  are  not  responsible  for  overcharges  in 
freight,  Injury.or  losses  in  transit  ...  we  agree  to 
pay  for  all  wagons  sold  for  cash  as  soon  as  sold:  if 
sold  on  time  we  will  indorse  and  forward  the  notes- 
...  If  any  wagons  remain  unsold  twelve  months 
from  invoice  to  pay  for  the  same,  and  close  the 
consignment,"  the  goods  were  liable  for  debts  of 
retail  dealer.    Fish  v.  Benedict,  74  N.  Y.  613. 

And  under  a  contract  of  delivery  of  goods  the 
title  not  to  pass  until  resold,  where  the  original 
owners  agreed  with  the  assignee  for  creditors  of 
retailer,  that  the  goods  on  hand  should  be  sold  but 
not  to  release  the  claim  of  any  creditor  for  goods 


See  also  32  L.R.A.260;  36  L,R.A.285;  47  L.  ^Siti^filty  ^^^g^^ 
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tinuaDce  of  tbis'  agreemeDt,  whether  the  or- 
ders therefor  shall  come  through  the  party  of 
the  second  part  or  otherwise. "  The  party  of 
the  first  part  further  agrees  that  on  all  safes 
or  other  work  sold  by  the  party  of  the  first 
part  from  the  dat«  hereof  to  the  Westiug- 
houae  interests  of  Pittsburgh,  Pa.,  the  party 
of  tlie  second  part  is  to  be  credited  with  one 
half  the  amount  received  over  the  discounts 
hereinafter  set  forth,  less  the  cost  of  deliver- 
ing the  safes  on  upper  floors,  no  charge  to 
be  made  party  of  the  second  part  by  partjr  of 
the  first  on  safes  delivered  to  the  Westing- 
house  interests  on  the  ground  floors  in  Pitts- 
burgh only.  The  party  of  the  flrst  part 
grants  to  the  party  of  the  second  part  the 
following  discounts  from  their  regular  price 
list,  copy  of  which  is  hereto  attached  and 


made  part  hereof,  viz.  :  From  the  prices 
mentioned  in  pages  nine,  eleven,  and  thir- 
teen, seventy  per  cent,  and  fifteen  per  cent 
off,  and  the  same  discounts  from  any  other 
prices  named  in  said  price  list,  except  that 
the  burglar-proof  part  of  any  combination, 
fire  and  burglar-proof  safes  shall  be  calcu- 
lated at  ten  cents  per  pound  of  actual  weight, 
and  except,  further,  that  four  tumbler  iron- 
case  locks  for  burglar- proof  work  shall  be 
charged  for  extra,^at  twelve  dollars  each; 
four  tumbler  brass-case  locks  for  burglar- 
proof  work  shall  be  charged  for  extra,  at 
fourteen  dollars  each ;  and  end- gear  burglar- 
proof  locks  shall  also  be  charged  for  extra. 
The  party  of  the  first  part  further  agrees  lo 
furnish  the  party  of  the  second  part  with  a 
stock  of  safes  on  consignment,  said  safes  to 


in  coD8iffTiee*8  hands  on  oommlsslon,  the  claim  of 
the  wholesale  dealer  affaiost  the  groods  was  g-one,  as 
these  Kooda  were  not  held  on  commission.  Jordan 
V.  Easter,  2  IlL  App.  78. 

Consignments* 

Generally  the  title  does  not  pass  to  consignee 
when  goods  are  consigned  to  be  sold  and  if  sold  to  be 
accounted  for  at  a  given  price,  and  the  goods  are 
not  liable  for  consignee's  debts.  Colorado  Soap 
Go.  V.  Bums,  2Ck>io.  App.  80;  Converse ville  Co.  v. 
Chambersburg  Woolen  Co.  14  Hun,  609;  Chester- 
field Mfg.  Co.  V.  Dehon,  6  Pick.  7.  16  Am.  Dec.  387; 
Walker  v.  Butterick,  106  Mass.  237. 

So  where  the  goods  consigned  are  to  be  held  as 
the  property  of  the  consigrnor.  Blood  v.  Palmer, 
U  Me.  414.  26  Am.  Dec.  &47. 

So  where  the  goods  did  not  reach  consignee. 
Alexander  ▼.  Tomlinson,  40  Ark.  216. 

So  where  the  consignee  was  to  receive,  hold,  sell, 
account  for,  and  pay  over  the  proceeds  less  his 
compensation  as  agent,  and  cash  sales  only  were 
contemplated,  no  title  passed,  notwithstanding 
Invoices  sent  denoted  terms  of  a  sale.  National 
Bank  of  Augusta  v.  Goodyear,  00  Ga.  — . 

So  where  consignor  was  to  stock  consigaee  with 
ooal,  wood,  and  bark  to  be  sold  at  retail,  the  con- 
signee to  be  paid  00  cents  a  ton  for  doing  the 
business  and  the  consignee  to  purchase  from  the 
consignor  such  as  may  be  required,  and  to  account 
monthly,  and  consignor  to  fix  the  price,  retail  and 
wholesale  not  above  the  lowest  market  price. 
Audenried  v.  Betteley,  8  Allen,  802. 

And  title  did  not  pass  to  consignee  where  he  was 
to  sell  at  a  certain  price  and  to  have  a  commission 
on  each  machine  sold  and  to  guarantee  the  notes 
taken  and  unsold  machines  to  be  paid  for  in  notes 
or  stored  for  consignor  at  his  option.  Weir  Plow 
Co.  V.  Porter.  82  Mo.  23. 

The  title  does  not  pass  In  a  shipment  of  bullion 
made  without  notice  to  consigrnee,  the  proceeds  to 
be  credited  when  a  sale  shall  be  made,  to  advances 
previously  made  by  the  consignee,  and  the  con- 
signee caonot  replevy  the  same  from  the  sheriff 
attaching  for  the  debts  of  the  shipper,  before  de- 
livery. First  Nat.  Bank  of  Helena  v.  McAndrews,  ft 
Mont  825, 51  Am.  Bep.  5L 

The  main  case  is  supported  by  the  decisions 
above. 

And  the  question  of  tide  was  for  the  jury  where 
consignor  contracted  to  supply  and  ship  $1,500 
worth  of  goods  to  be  insured  for  the  consignor  and 
If  consignment  exceeded  $1,500  the  consignee  was 
to  execute  notes  for  the  same,  and  at  the  end  of 
two  years  the  consignee  was  to  keep  all  the  goods 
on  hand.    Reissner  v.  Oxley,  80  Tnd.  580. 

So  it  is  a  question  for  the  jury  whether  a  ship- 
ment is  a  sale  or  consignment,  where  It  was  made 
83  L.  R.  A. 


on  the  followingorder:  **Office  of  . . .  general  mer- 
chandise broker.  Consignments  solicited.  And 
dealer  in  wagons,  grain,  hay,  mill  feed,  etc.  .  .  . 
Please  send  me  following  .  .  .  ship  as  soon  as  pos- 
sible, as  1  need  the  goods  right  now.  Want  fresh 
goods,"  etc.    Simpson  v.  Pegram,  108  N.  C.  407. 

This  appears  to  be  an  exceptional  case,  arising 
on  the  construction  of  printed  letterheads. 

And  the  provision  of  W.  Va.  Code,  S 18,  chap.  100, 
that  if  a  person  transacting  business  as  a  trader 
with  the  addition  of  the  words  ^'factor,*^  *'agent." 
etc..  and  shall  fail  to  disclose  his  principal. the  goods 
shall  be  liable  for  his  debts,  is  not  intended  to  in- 
clude the  case  of  an  agent  holding  and  selling  ma- 
chinery on  commission  with  the  business  sign  W. 
M— ,  ^^Mfrs.  Agent."  Brown  Mfg.  Co.  v.  Deering, 
36  W.  Va.  256. 

But  where  the  contract  said:  **  The  agents  of  — 
are  its  customers  who  are  engaged  in  selling  its 
pianos  .  .  .  Such  customers  are  not  agents  in  any 
sense  known  to  the  law  ...  it  is  agreed  that  the 
pianos  specified  In  this  bill  are  bought  and  sold  up- 
on the  conditions  herein  set  forth."  Although  the 
contract  als(^6aid  the  goods  were  consigned  to  be 
soldfor  consignors  and  on  their  account,  and  the 
pianos  to  remain  the  exclusive  property  of  the  con- 
signors, it  was  held  to  be  a  fraudulent  agreement 
as  to  creditors  of  the  consignee.  Cbickering  v. 
Bastre6S,130I11.206. 

And  property  held  by  consignees  is  liable  for  their 
debts  where  it  was  sold  for  cash  to  them  with  the 
privilege  of  resuming  the  unsold  part,  although 
the  contract  read,  '*  to  act  as  agents  and  sell  for  our 
account  such  consignments  as  they  might  order 
from  time  to  time."  Had  field  v.Berry  ,28  ril.App.878. 

This  was  construed  to  mean  that  the  consignees 
might  pay  for  the  unsold  goods  with  the  goods  on 
hand,  thus  making  ifa  sale. 

So  where  consignee  was  to  settie  for  all  goods  on 
hand  at  the  end  of  the  year  by  giving  his  note  and 
the  goods  were  furnished  at  scheduled  prices  f.  o. 
b.,  the  vendors  could  make  no  claim  to  the  goods 
sold  or  removed  from  their  warehouse  by  the  bank- 
rupt, or  assert  any  specific  claim  to  the  proceeds. 
Re  Llnforth,  48awy.  370. 

And  the  title  passed  when  consignee  could  sell  at 
his  own  prices  not  less  than  trade  price,  and  on 
sales  made  be  was  to  pay  a  certain  price,  and  he 
made  a  sale  of  goods  ordering  them  shipped  direct 
to  third  party,  and  bills  were  made  out  against 
consignee,  who  then  failed.  The  consignor,  having 
obtained  possession  of  the  proceeds  of  sale,  was 
liable  to  ban  krupt's  assignee.  Mutter  v.  Wbeeler, 
2  Low.  Dec.  846. 

In  this  note  cases  of  deposit  of  grain  with  a  miller 
or  warehouseman  to  be  mixed  with  other  grain 
and  cases  of  deliver}'  of  material  to  be  manufact- 
ured before  sale  are  omitted.  I.  T. 
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be  paid  for  to  the  party  of  the  first  part  when 
sold  by  party  of  the  second  part,  and  all 
safes,  etc. ,  sold  direct  by  party  of  the  second 

f^art,  to  be  paid  for  to  party  of  the  first  part 
n  thirty  days,  by  New  York  draft.  The 
party  of  the  first  part  also  agrees  to  paint  the 
name,  The  Olobe  Contract  Co.,  Genl.  Agts., 
Wheeling,  W.  Va., '  beneath  their  own  name, 
*The  Barnes  Safe  &  Lock  Co./  on  all  safes 
and  other  work  shipped  under  this  agree- 
ment into  the  territory  of  the  party  of  the 
second  part.    It  is  understood  that  all  prices 

fiyen  in  price  list  are  f.  o.  b.  cars  at  Fitts- 
urgh,  Pa.  In  consideration  of  the  forego- 
ing, the  party  of  the  second  part  hereby 
agrees  to  assume  the  agency  for  the  manu- 
factures of  the  party  of  the  first  part  in  the 
territory  herein  named,  and  agrees  to  work 
said  territory  with  diligence  during  the  con- 
tinuance of  this  agreement.  This  agreement 
may  be  terminated  by  either  party's  ^ivinff 
to  the  other  thirty  aays*  written  notice  of 
their  intention  of  so  doing,  and  at  the  end  of 
thirty  days  this  agreement  shall  be  con- 
sidered as  canceled.  In  witness  whereof,  the 
said  parties  haye  hereunto  attached  their 

hands  and  seals,  this day  of , 

1890 ;  the  terms  of  this  agreement,  howeyer, 
to  haye  effect  as  if  agreement  were  dated 
April  21,   1890.    Barnes  Safe  &  Lock  Co. 

iSeall .  Thomas  Barnes.  Witness :  John  H. 
Jewell.  Attest:  John  M.  Sweeney,  Secy. 
Globe  Contract  Co.  W.  D.  Updegraif,  Prest 
F.  R.  Stewart,  Genl.  Mgr." 

This  agency  was  continued  until  the  8d 
day  of  Noyember,  1890,  when  the  Barnes 
Safe  &  Lock  Company  sent  the  Globe  Con- 
tract Company  the  following  notice  of  the 
cancellation  oi  the  agency,  to  wit : 

"Barnes  Safe  and  Lock  Company  (Succes- 
sors to  Thomas  Barnes  &  Burke  &  Barnes), 
Manufacturers  of  Improyed  Fire  and  Burglar 
Proof  Safes,  Vault  Doors,  and  Bank  Locka 
124,  126,  127,  129,  and  181  Third  Aye.,  be- 
tween Wood  and  Smithfield  Streets.  (Dic- 
tated.) Pittsburgh,  Pa.,  Nov.  8rd,  1890. 
The  Globe  Contract  Co.,  Wheeling,  W.  Va.— 
Gentlemen :  We  hereby  notify  you  In  writ- 
ing that  the  contract  that  exists  between  us 
under  date  of  April  21st,  1890,  is  canceled, 
according  to  the  terms  of  the  said  contract. 
Please  send  us  statement  by  return  mail  of  the 
safes  that  you  now  haye  on  hand ;  also,  at  the 
same  time,  send  us  N.  Y.  draft  for  the  safes 
you  haye  already  sold  from  those  we  haye  sent 
you  from  time  to  time ;  also  please  adyise  us 
what  you  intend  doing  about  the  safes  you 
haye  left.  We  thought,  in  making  this  con- 
tract with  you,  that  you  would  be  able  to  do 
us  some  good  work.  We  are  sorry  that  this 
step  has  to  be  taken,  but  under  the  circum- 
stances, and  in  justice  to  our  interests  in  the 
territory  we  laid  aside  for  you,  we  hereby 
notify  you  that  the  said  contract  is  cancelea. 
Yours,  truly.  Barnes  Safe  &  Lock  Co.  Jno. 
H.  Newell." 

To  which  the  following  reply  was  sent: 

'^The  Globe  Contract  Company,  Wheeling, 
W.  Va.  Electrical  and  Mechanical  Engineer- 
ing and  Contracting  Plans  and  Estimates 
Furnished  on  Application.  Wheeling,  W. 
Va. ,  Noy.  7,  1890.  Barnes  Safe  &  Lock  Co. , 
Pittsburgh,  Pa.— Gentlemen :  Yours  of  84 
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inst.  to  hand,  and  contents  noted.  We  will 
prepare  statement  of  sales  and  safes  on  hand, 
and  in  mean  time  will  expect  statement  from 
you  of  work  sold  in  the  territory  held  by  ui 
of  which  we  haye  had  no  statement  as  yet, 
though  we  haye  asked  for  it  repeatedly,  and, 
while  we  have  kept  an  account  of  such  u 
came  to  our  knowledge,  we  naturally  reason 
that  we  haye  not  all  of  it  on  our  books. 
Please  attend  to  this  at  once,  and  on  receipt 
of  same  we  will  submit  our  statement  As 
to  safes  in  stock,  you  are  the  party  to  decide 
as  to  them,  since  you  wish  to  aiscontinue  the 
agency.  They  will  be  at  ^our  disposal  at 
any  time  after  we  haye  adjusted  matters  as 
outlined  aboye.  Very  respectfully,  etc., 
Globe  Contract  Co.  F.  R.  Stewart,  Genl. 
Mgr.» 

Thus  matters  were  allowed  to  rest  between 
them  until  the  9th  day  of  July,  1891.  The 
safe  in  controyersy,  being  one  of  the  safes 
consigned  to  the  Globe  Contract  Company 
under  the  agreement  aforesaid,  was  leyied  on 
and  sold  by  an  execution  creditor  as  the 
property  of  the  Globe  Contract  Company, 
and  the  defendant  in  error,  Bloch  Bros.  To- 
bacco  Company,  became  the  purdiaser  there- 
of. The  purchasers  then  wrote  the  following 
letter  to  the  Barnes  Safe  &  Lock  Company: 

"The  Bloch  Bios.  Tobacco  Co.,  Wheeling, 
W.  Va.  Wheeling,  W.  Va.,  July  17,  1891. 
Barnes  Safe  &  Lock  Co.,  Pittsburgh  Fa.: 
We  purchased  the  other  day  at  constable  sale, 
one  of  your  safes  that  was  owned  by  the 
Globe  Contract  Co.,  which  company  failed. 
The  safe  was  neyer  used.  It  is  a  burglar 
chest  safe.  No  80,255.  We  purchased  the 
same  to  put  in  our  yault,  and,  upon  measur- 
ing the  same,  find  it  is  about  8  inches  too 
wide.  The  object  of  this  letter  is  to  inqairs 
if  we  could  not  exchange  this  safe  for  an- 
other one  of  such  a  size  that  we  could  get  in 
our  yault.  An  early  answer  will  oblige 
yours,  truly,  The  Bloch  Bros.  Tobacco  Co.* 

Thereupon  the  safe  company  Immediately 
brought  an  action  of  detinue  lor  the  safe,  or 
the  yalue  thereof, --$200, —before  Justics 
George  Arkle,  who  on  the  12th  day  of  Oc- 
tober, 1891,  rendered  judgment  for  the  plain- 
tiff. From  this  j  udgment  the  defendant  com- 
pany appealed  to  the  circuit  court  of  Ohio 
county,  and  on  the  18th  day  of  February, 
1892,  the  circuit  court,  neither  party  requir- 
ing a  jury,  heard  the  eyidenoe,  and  gare 
judgment  for  the  defendant.  The  plaintiff 
then  applied  for  and  obtained  a  writ  of  error, 
bringing  the  controyersy  before  this  court 

Mestr;  White  A  Allen*  for  plaintiff  in 
error: 

Where  a  contract  is  to  receiye  and  sell  goods 
it  is  a  contract  of  bailment  and  not  of  sale. 

Walker  y.  BuUeriek,  105  Mass.  288;  Wdr 
Plow  Co,  T.  Porter,  82  Ma  28;  2  Am.  A  Eng. 
Encyclop.  Law,  42. 

A  contract  obligating  one  of  the  parties  to 
push  the  sale  of  the  other's  coal  for  one  year 
and  to  pay  for  all  he  may  order  at  an  aereed 
price  but  not  requiring  him  to  take  any  defin- 
ite amount,  is  not  a  contract  of  purchase  and 
sale,  but  an  agency. 

Cannon  Coal  Co.  j.  Taggari^  1  Cola  App. 
60. 
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The  fact  that  the  Globe  Contract  Company 
may  have  been  required  by  the  contract  to 
collect  in  its  own  name  from  persons  to  whom 
it  sold  does  not  make  it  a  purchaser. 

Chuterftdd  Mfg.  Co.  t.  Dehon^  5  Pick.  7, 
16  Am.  Dec.  867;  Price  ▼.  lUMon^  2  DaU.  60, 
1  Am.  I>ec.  260. 

The  testimony,  in  so  far  as  it  details  facts, 
shows  that  this  company,  if  enga^  in  busi- 
ness at  all,  was  simply  professing  to  act  as 
agent  for  sale  of  safes,  electrical  instruments, 
etc..  and  was  in  the  business  of  mechanical 
and  civil  engineering,  constructing  electrical 
apparatus,  etc.  Thu  being  so  it  was  not  a 
trader  within  the  definition  of  that  term. 

Broum  Mfg.  Ch.  v.  Deering,  85  W.  Va.  259. 

"The  Globe  Contract  Company"  was  a 
West  Virginia  corporation. 

Hie  purposes  for  which  it  was  chartered  and 
to  which  it  was  limited  are  clearly  set  forth  in 
its  charter  as  follows:  **for  the  purpose  of  con- 
tracting for  and  doing  enffineenng  work  and 
construction  of  anv  and  aU  kinds,  and  of  con- 
ducting a  eeneral  manufacturing  business." 
How  could  it  conduct  the  business  of  *'a  trad- 
er?" 

Thomas  v.  West  Jeney  R.  Co.  101 U.  S.  71, 
25  L.  ed.  950. 

A  lien  for  commissions  is  a  personal  privi- 
lege and  can  only  be  enforced  when  the  goods 
are  in  possession  of  the  agent  or  factor,  and 
not  after  possession  in  him  has  ceased.  It  is 
possession  and  possession  alone,  which  gives 
the  right  and  power  to  enforce  such  a  lien. 
As  soon  as  possession  ends  the  lien  ends. 

Marseilles  Mfg^  Co.  v.  Morgan,  12  Neb.  68; 
BMnson  v.  Larrabee,  68  Me.  116;  Bailey 
V.  Quint,  22  Vt  474;  Vinal  v.  Spofford,  189 
Mass.  127. 

The  factor's  right  to  a  lien  is  a  personal  priv- 
ilege and  cannot  be  transferred,  nor  can  the 
question  arise  between  any  one  but  the  princi- 
pal and  the  factor. 

8  Am.  &  Eng.  Encydop.  Law,  889;  Ames  v. 
Palmer,  43  Me.  197,  66  Am.  Dec.  278;  Oakes 
v.  Moore,  24  Me.  214,  41  Am.  Dec.  379;  Win- 
ter y.  Coit,  7  N.  Y.  288.  57  Am.  Dec.  522; 
BcUy  V.  Buggeford,  8  Pick.  78,  19  Am.  Dec. 
808;  Jones  v.  dkelair,  2  N.  H.  821, 9  Am.  Dec. 
75;  Davbigny  v.  Duwl,  5  T.  R.  606. 

Mr.  W.  P.  Hnbb»rd»  for  defendant  in  er- 
ror: 

1.  This  safe  was  sold  by  the  plaintiff  to  the 
Globe  Contract  Company.  This  safe  was  fur- 
nished under  the  second  part  of  the  agreement, 
and  that  contract,  whether  we  look  at  its  lan- 
guage or  real  nature,  constituted  a  sale  and  not 
an  agency.  Here  the  Globe  Contract  Company 
and  not  the  final  customer  was  to  pay  the  plain- 
tiff for  the  safe;  it  could  sell  at  prices  fixed  by 
itself,  its  profits  being  the 'difference  between 
that  price  and  the  price  to  it  fixed  by  the  con- 
tract; it  was  to  pay  the  freight,  for  the  prices 
of  the  plaintiff  were  f.  o.  b.  cars  at  Pittsburgh. 
The  Globe  Contract  Company  had  thirty  days 
in  which  to  pay,  whether  the  customer  paid  it 
in  cash  or  took  a  year's  credit. 

Braunn  v.  Really,  146  Pa.  519;  Chicker- 
ing  V.  Bftstress,  180  111.  206;  Blow  v.  Spear,  43 
Mo.  496,  97  Am.  Dec.  412;  MeArihur  v.  Wil- 
der,  8  Barb.  66;  Sterling  Organ  Co.  v.  House, 
25  W.  Va.  90. 

In  determining  whether  the  transaction  be- 
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tween  the  plaintiff  and  the  Globe  Contract 
Company  was  a  bailment  or  a  sale,  the  rule 
applicable  is  that  where  the  article  delivered  is 
to  De  returned,  the  transaction  is  a  Deilment, 
and  the  title  remains  with  the  bailor.  Where 
there  is  no  obligation  to  return  the  specific  ar- 
ticle, and  another  thing  of  equal  value  may  be 
returned,  th^  receiver  becomes  debtoc^to  make 
the  return,  the  transaction  is  a  sale  and  the  ti- 
tle is  changed. 

Reherd  v.  Clem,  86  Va.  874;  Lonergan  v. 
Steioart,  55  HI.  44;  Hard  v.  West,  7  Cow.  752; 
MaUory  v.  WiUis,  4  N.  Y.  76;  Austin  v.  Selig- 
man,  18  Fed.  Rep.  519;  Richardson  v.  Olmslead^ 
74  m.  218. 

2.  Even  if  the  safe  could  be  considered  not  as 
sold  but  as  in  the  hands  of  the  Globe  Contract 
Company  as  the  plaintiiTs  agents,  the  latter 
had  a  lien  for  the  balance  due  them,  and  the 
plaintiff  not  having  paid  that  balance  cannot 
recover. 

Arthur  v.  Ingels,  11  L.'R  A.  557,  84  W. 
Va.  642;  Minor,  Inst.  p.  449;  1  Am.  &  Eng. 
Encydop.  Law,  428. 

8.  The  plaintiff  stood  by  and  saw  this  safe 
sold  to  defendant  as  the  propertjr  of  the  Globe 
Contract  Company  without  making  any  claim. 

4.  If  this  safe  was  the  property  of  the  plain- 
tiff in  the  hands  of  the  Globe  Contract  Compa- 
ny, as  his  agent,  it  was  liable  to  levy  and  sale  as 
the  property  of  the  Globe  Contract  Cooipany 
under  chapter  100,  section  18,  of  the  Code. 
The  Globe  Contract  Company  was  a  person 
(Code,  chap.  18,  §  17,  c1.  9)  transacting  busi- 
ness as  a  trader  in  its  own  name,  and  this  safe 
was  acquired  or  used  in  such  business. 

Even  if  the  Globe  Contract  Companvhad 
not  corporate  capacity  to  buy  and  sell,  the 
plaintiff  would  be  estopped  to  say  so. 

5.  If  the  effort  of  the  plaintiff  was  to  sell 
this  safe,  reserving  the  title  until  the  same  is 
paid  for  or  otherwise,  such  reservation  is  void 
under  section  8,  chapter  74,  of  the  Code. 

Herryford  v.  Datis,  102  U.  S.  285,  26  L.  ed. 
160. 

Dent»  J.,  delivered  the  opinion  of  the 
court : 

The  counsel  for  the  defendant  maintains 
that  the  judgment  of  the  circuit  court  should 
be  affirmed,  because :  (1)  The  safe  had  been 
sold  by  the  plaintiff  to  the  Globe  Contract 
Company.  (2)  If  that  were  not  so,  and  the 
safe  was  in  the  hands  of  the  Globe  Contract 
Company  as  plaintiff's  agents,  the  latter  had 
a  lien  for  the  general  balance  due  them,  and 
the  plaintiff,  not  having  paid  that  balance, 
cannot  recover.  (8)  The  plaintiff  stood  by 
and  saw  the  safe  sold  as  property  of  the  Globe 
Contract  Company  without  making  any 
claim.  (4)  The  Globe  Contract  Company, 
a  trader,  not  havine  complied  with  the  .  o- 
visions  of  section  18,  chap.  100,  of  the  (  uoc, 
this  safe,  acquired  and  used  in  its  business, 
was  liable  for  its  debts.  (5)  If  the  contract 
was  as  claimed  by  plaintiff,  it  was  an  attempt 
to  sell  goods,  reserving  the  title,  and  such 
reservation  is  void,  under  section  8.  chap. 
74,  of  the  Code. 

On  an  examination  of  many  decisions  relat* 
ing  to  contracts  of  this  kind,  we  find  them 
apparently  contradictory  and  hard  to  recon- 
cile ;  some  holding  that  goods  ^f  l^^f^J^>V\v> 
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dcr  similar  contracts  are  mere  bailments  for 
the  purpose  of  sale ;  others,  that  they  are 
sales  with  reservation  of  title,  and  therefore 
void,  under  the  usual  recording  acts,  as  to 
creditors.  But /rom  all  the  ceneral  rule  is 
dcducible  that  the  court  must  determine,  from 
the  wording  of  the  contract  itself  and  the 
circumstances  surrounding  it,  the  true- inten- 
tion of  the  parties  in  making  it ;  and  if  the 
contract  was  entered  into  in  the  form  of  an 
agency  contract,  for  the  purpose  of  evading 
the  statute  requiring  all  reservations  of  title 
to  be  recorded,  then  it  should  be  held  void 
as  to  creditors.  Such  was  the  determination 
of  the  court  in  the  case  of  Ghickering  v. 
Bastress,  130  111.  206.  But  where  there  is  no 
attempt  at  evasion,  but  the  contract  is  one 
of  pure  agency,  providing  for  a  consignment 
of  goods  to  be  paid  for,  at  a  fixed  price,  out 
of  the  proceeds  of  the  goods  when  sold,  this 
is  a  bailment  for  sale,  and  not  a  sale  with 
reservation  of  title,  and  the  title  remains  in 
the  consignor  until  the  goods  are  sold  to  a 
bona  fide  purchaser  for  value.  Walker  v. 
Buiterick,  105  Mass.  238 ;  Weir  Flow  Co.  v. 
Porter,  82  Mo.  23 ;  Middleton  v.  Stone,  111 
Pa.  589;  DandoY.  Foulds,  105 Pa.  74.  "Or- 
dinarily,  if  goods  are  'consigned'  for  sale, 
it  is  a  bailment,  and  not  a  sale  to  the  con- 
si  cnee.  The  goods  do  not  become  his  prop- 
erty or  liable  for  his  debts,**  "even  though 
consigned  on  a  del  credere  commission. "  And 
the  fact  that  the  goods  consigned  were  in- 
voiced at  a  stated  price  does  not  itself  con- 
stitute the  transaction  a  sale,  unless  the  terms 
of  the  consignment  be  such  as  to  make  the 
consignee,  wlienthe  goods  are  sold,  the  pur- 
chjiser  and  principal  debtor  for  the  goods. 
Benjamin,  Sales,  6th  ed.  p.  7 ;  also,  8  Am. 
&  Eng.  Encyclop.  Law,  840.  Applying  these 
principles  to  this  case,  we  find  that  the  con- 
tract entered  into  w^as  one  of  pure  agency, 
without  any  attempt  or  thought  of  evading 
the  statutory  law  relating  to  the  recordation 
of  instruments  wh<  n  sales  are  made  reserving 
the  title,  but  a  coubignmcut  of  safes  was 
made  to  the  Globe  Contract  Company,  as  such 
agent,  and  not  in  any  sense  a  purchaser,  to 
have  on  hand  to  sell  for  the  Barnes  Safe  & 
Lock  Company,  whenever  a  purchaser  could 
be  secured  on  not  exceeding  thirty  days'  time. 
If  no  sales  were  made,  then  there  was  no 
purchaser,  and  the  safes  could  only  be  re- 
turned to  the  consignor.  If  a  sale  was  made, 
the  title  passed,  not  through  the  consignee, 
but  direct  from  the  consignor  to  the  pur- 
chaser ;  and  the  price  passed  through  the 
hands  of  the  consignee  to  the  consignor,  after 
deducting  all  over  a  given  amount  to  pay 
commissions  and  expenses.  It  is  true  that 
the  consignee  could  have  become  the  pur- 
chaser of  any  of  the  safes,  at  any  time  it 
might  wish  to  do  so,  by  accounting  for  or 
paying  the  fixed  price  according  to  the  con- 
tact to  the  consignor;  and,  when  the  con- 
signor gave  notice  of  cancellation,  it  gave 
the  opportunity  to  the  consignee  to  become 
the  purchaser  of  any  unsold  safes,  but  this 
the  consignee  refused  to  do,  but  notified  the 
consignor  that  tlv>  safes  were  at  Its  disposal 
as  soon  as  the  .  ..unts  between  them  were 
properljr  adjusted.  The  consignor  may  have 
been  guilty  of  some  negligence  in  not  taking 
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steps  at  once  after  the  cancellation  of  the  con- 
tract to  recover  possession  of  the  safes,  but 
not  so  as  to  divest  it  of  its  title,  as  it  was 
waiting  for  the  statement  from  its  agent.  And 
there  is  no  sufficient  evidence  to  show  that 
it  stood  by  and  saw  the  safe  sold  as  the  prop- 
erty of  the  Globe  Contract  Company  without 
making  claim.  On  the  contrary,  the  proof 
clearly  shows  that  it  had  no  knowledge  of 
the  levy  or  sale  until  the  letter  written  it  by 
the  defendant  in  this  case,  informing  it  of 
the  purchase,  and  wanting  to  trade  it  for  a 
different  sized  safe. 

It  is  hardly  worth  while  to  notice  the  fourth 
proposition  of  defendant's  counsel, — that  the 
Globe  Contract  Company  was  a  "trader," 
within  the  provisions  of  section  13,  chap. 
100,  of  the  Code, — because  the  Globe  Contract 
Company  did  not  do  business  as  a  trader  wiUi 
the  addition  of  the  words  "factor,"  "agent," 
and  "company,"  or  "&  Co.,"  within  the 
meaning  and  contemplation  of  the  statute, 
but  it  was  doing  business  in  its  corporate 
name,  and,  while  transacting  other  business, 
it  undertook  to  act  as  an  agent  for  the  Barnes 
Safe  i&  Lock  Company,  which  fact  was 
plainly  painted  on  every  safe  handled  by  it 
as  such  agents.  This,  being  a  bailment,  and 
not  a  sale  with  reservation  of  title,  as  here- 
tofore determined,  does  not  come  under  the 
provisions  of  section  8,  chap.  74,  of  the  Code. 
To  sustain  the  position  taken  by  the  defend- 
ant, his  counsel  quotes  the  law  virtually  as 
set  out  in  syllabus  1,  Ghickering  v.  Bastrets, 
130  111.  206  :  "  (1)  Contract—Whether  a  Sale 
or  Mere  Bailment.  Where  the  identical  thing 
delivered  is  to  be  restored  in  the  same  or  an 
altered  form,  the  contract  is  one  of  bailment; 
but  when  there  is  no  obligation  to  restore  the 
specific  article,  and  the  peraon  receiving  it 
is  at  liberty  to  return  another  thing  of  equal 
value,  he  becomes  a  debtor  to  make  a  return, 
and  the  title  to  the  property  is  changed, — it 
is  a  sale."  The  same  law  is  laid  down  in 
Benjamin  on  Sales,  6tli  ed.  p.  5,  in  these 
words:  "On  the  other  hand,  it  is  now  well 
settled  that  if  the  contract  clearly  contem- 
plates, either  by  express  provision  or  by  es- 
tablished usage  of  the  business,  that  the 
identical  thing  received  will  not  be  returned, 
but  only  its  equivalent,  either  in  the  same 
form  received,  or  in  some  manufactured  con- 
dition, or  else  paid  for  in  money,  at  the  op- 
tion of  the  receiver,  the  transaction  is  a  sale 
or  exchange.  The  title  i)asses  immediately 
on  delivery,  and  the  risk  is  on  the  re- 
ceiver." 

This  law,  while  it  holds  good  as  to  certain 
kinds  of  bailments,  has  no  application  what- 
ever to  that  class  of  bailments  known  as  "  con- 
signments f($r  sale,"  and  was  therefore  im- 
properly applied  in  the  Illinois  case  above 
referred  to.  To  so  apply  it  is  to  do  away 
with  all  bailments  with  power  to  sell,  be- 
cause there  is  no  obligation  in  such  case  to 
restore  the  specific  article,  but  only  the  value 
thereof  in  money,  after  a  sale  is  made  by  the 
factor  or  consignee,  or,  in  case  no  sale  is 
made,  then  to  restore  the  specific  article  ;  and 
the  law  quoted  above  from  the  fifth  page  of 
Benjamin  on  Sales  woQld  be  directly  in  con- 
flict with  the  law  quoted  from  the  seventh 
page  of  the  same  work,  but  to  give  the  con- 
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ttructi  on 'given  in  this  opinion  is  to  render 
both  pages  liarmonious. 

The  only  other  point  urged  by  the  defend- 
ant's counsel  is  the  one  on  which  the  circuit 
court,  from  the  briefs,  appears  to  have  de- 
cided this  case,  and  that  is  that  the  appel- 
lant was  not  entitled  to  recover  possession  of 
the  safe  in  con tro vers v,  because  the  Globe 
Contract  Company  had  a  lien  on  it  for  un- 
settled cx)mmissions.  It  nowhere  appears  that 
such  is  the  true  state  of  affairs.  Accounts 
appear  to  be  unsettled,  but  which  way  the 
balance  will  fall  is  not  made  evident. 
Neither  is  the  Globe  Contract  Company  claim- 
ing any  such  lien.  If  it  had  one,  it  was 
personal  to  itself,  and  was  waived  when  it 
permitted  the  safe  to  be  taken  from  its 
custody,  and  it  cannot  be  asserted  by  a  third 
party.  "None  but  the  factor  himself  can  set 
up  this  privilege  against  the  owner.  It  is 
a  personal  privilege,  and  cannot  be  trans- 
ferred, nor  can  the  question  upon  it  arise  be- 
tween any  but  the  principal  and  the  factor." 
3  Am.  &Eng.  Encyclop.  Law,  p.  339;  Holly 
V.  Huggefc/rd,  8  Pick.  73,  19  Am.  Dec.  803. 
The  constable  in  this  case  levied  on  the  safe 
by  direction  of  the  general  manager,  and  ap- 
parently the  only  secured  creditor  of  the 
Globe  Contract  Company,  then  wholly  in- 
solvent. This  is  no  protection  to  the  officer, 
nor  to  the  purchaser  who  bought  at  the  sale, 
because  the  doctrine  caveat  emptor  applies 
in  such  cases  with  full  force,  and  the  in- 
scription on  the  safe,  **The  Barnes  Safe  & 
Lock  Co.,"  "The  Globe  Contract  Co.,  Genl. 
Agts.,  VHieeling,  W.  Va. ,"  was  sufficient  to 
put  any  reasonable  man  on  his  guard,  es- 
pecially as  it  was  a  new  safe  that  has  never 
been  used  ;  and  it  can  hardly  be  doubted  that 
such  shrewd  business  men  as  compose  the  de- 
fendant were  not  fully  informed  as  to  the  true 
state  of  the  title  to  the  safe,  and  purchased 


it  as  a  matter  of  pure  speculation.  If  not  so 
informed,  it  was  their  own  fault,  as  they 
knew  where  to  find  the  owners  of  the  safe. 
But  whether  they  were  or  not  does  not  alter 
the  law  of  this  case.  "  Persons  dealing  with 
factors  concerning  goods  intrusted  to  them 
are  charged  with  notice  of  the  extent  and 
limitations  upon  their  powers;  and  if  they 
deal  with  them  as  if  they  were  acting  for 
themselves,  or  as  if  they  were  dealing  Vith 
their  own  property,  such  persons  do  so  at 
their  peril  that  such  is  the  fact,  or  that  the 
factor  has  special  authority  from  the  owner, 
or  that,  by  the  well-established  and  rec- 
ognized usage  and  customs  of  trade  in  that 
line,  the  factor  is  authorized  to  deal  with  and 
dispose  of  the  goods  in  the  manner  proposed. 
If  the  transaction  is  brouerht  in  question  by 
the  owner  of  the  goods,  the  burden  of  prov- 
ing the  factor's  authority  is  upon  the  party 
dealing  with  him."  Kauffman  v.  Beasley, 
54  Tex.  563 ;  Story,  Ag.  §  225.  There  is  no 
pretense  or  claim  in  this  case  that  the  Globe 
Contract  Company,  through  its  general  man- 
ager, was  authorized  by  the  Barnes  Safe  <& 
Lock  Company  to- turn  this  safe  over  to  the 
constable,  to  be  sold  and  applied  on  the  debts 
of  the  Globe  Contract  Company,  and  he,  in 
so  doing,  acted  wrongfully  towards  the  true 
owners  of  the  safe  and  the  purchaser  at  the 
sale,  but  could  not  thereby  deprive  the  true 
owners  of  their  title,  nor  confer  any  title  on 
the  purchaser,  because  he  was  exceeding  the 
authority  conferred  by  the  agency. 

For  the  foregoing  reasons,  the  judgment  of 
th>e  Circuit  Court  is  reversed^  and  judgment  is 
rendered  for  the  appellant,  the  Barnes  Safe  & 
Lock  Company,  for  the  safe  in  question,  or, 
in  lieu  thereof,  the  sum  of  $125,  the  agreed 
value,  with  interest  thereon  until  paid,  and 
his  costs  in  this  and  the  circuit  court  and  be* 
fore  the  justice  of  the  peace  expended. 
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^  physician  who  is  a  member  of  aboard 
of  health  may  recover  reasonable  com- 
pensation for  purely  professional  servloea 
which  any  other  physician  might  render,  ren- 
dered  by  him  under  direction  of  the  board  of 
health  without  any  express  agreement  for  com- 
pensation. 

(January  18,  ISM.) 

APPEA.L  by  the  plaintiff  from  a  Judgment 
of  the  Circuit  Court  for  Miller  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  compensation  for  services  rendered 
by  plaintiff  in  inspecting  a  certain  house 


NoTB.— On  the  question  of  the  riirht  of  an  ofiBoer 
to  recover  for  services  under  an  employment  by 
the  official  body  to  which  he  belongs,  see,  in  con- 
nection with  the  above  case,  Tippecanoe  Ck)unty 
Comrs.  V.  Mitchell  (Ind.)  16  L.  B.  A.  520,  and  note. 
S8  L.  R.  A. 
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alleged  to  have  been  infected  with  a  conta* 
gious  disease.     EevcrSid. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Scott  A  Jones* for  appellant: 

When  a  civil  engineer  and  two  others  are 
appointed  by  the  city  as  a  committee  to  su- 
perintend the  construction  of  waterworks  for 
the  city,  the  members  of  the  committee  are 
not  such  public  officers,  as  are  required  to 
perform  their  services  without  compensation, 
where  no  compensation  had  been  previously 
provided  for,  but  they  are  the  agents  and 
employes  of  the  city,  who  may  recover  rea- 
sonable compensation  for  their  services,  after 
their  services  have  all  been  performed  and 
accepted  by  the  city. 

Ellswarth  v.  Rossiter,  4C  Kan.  287;  David 
V.  Portland  Water  Committee,  14  Or.  98 ;  Bu7in 
V.  People,  45  111.  397 ;  Butler  v.  Begents  of 
tlie  University,  32  Wis.  124 ;  United  States  v. 
Maurice,  2  Brock.  103 ;  StaU  v.  Wilson,  29 
Ohio  St.  349  ;  Fister  v.  La  Rue,  15  Barb.  323 ; 
Weeks  v.  Texarkana,  50  Ark.  81. 

The  services  rendered   were  beyond   and 
outside  the  duties  required  to  be  performed,  r 
"  When  a  town  agent,  acting  for  the  town-  IC 
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cr  the  town  Itaelf,  employs  an  attorney  at 
law  to  proeecute  or  defend  suits  against  the 
town,  the  latter  is  liable  for  the  services, 
and  the  rale  is  the  same  if  the  "  town  agent" 
being  an  attorney,  renders  for  the  town  pro- 
fessional services,  in  suits  which  the  proper 
authorities  of  the  town  direct  to  be  insti- 
tuted." 

Langdon  y.  Castletan,  80  Yt.  285 ;  1  Dill. 
Mun.  Corp.  4th  ed.  §  280,  note  S. 

Mesars.  W.  H.  Arnold  and  John  N. 
Cook  for  appellee. 

HaAsfield»  «/.,  delivered  the  opinion  of 
the  court : 

By  an  ordinance  duly  passed,  the  city  of 
Texarkana  established  a  board  of  health,  to 
be  composed  of  the  mayor,  the  city  attorney, 
three  aldermen,  and  one  physician  of  the 
city.  The  board  was  invested  with  all  the 
usual  and  necessary  powers  to  effect  the  pur- 
pose of  its  organization,  which  was  declared 
to  be  the  protection  of  the  city  against  ^con- 
tagious, malignant,  and  infectious  diseases  f 
ana  the  ordinance  provides  that  all  expenses 
incurred  by  the  board  shall  be  certified  to  the 
city  council  by  Uie  president  and  secretary 
for  allowance  and  payment,  as  other  claims 
against  the  city.  The  appellant,  a  practic- 
ing physician  of  the  city,  and  not  one  of  its 
officers,  was  elected  as  the  medical  member 
of  the  board,  and,  while  serving  as  such, 
was  directed  bv  the  board  to  make  personal 
examination  of  a  case  of  diphtheria  said  to 
exist  in  the  city,  and  the  alleged  existence 
of  which  had  caused  the  closing  of  the  pub- 
lic schools.  He  examined  the  case  in  person, 
and  made  a  report  upon  it  to  the  board. 
There  was  no  express  agreement  for  this  serv- 
ice, and  before  rendering  it  the  appellant  did 
not  inform  the  board  that  he  would  expect  a 
compensation.  Several  months  after  the  serv- 
ice was  rendered,  he  brought  this  action  in 
a  justice's  court  to  recover  for  it  the  sum  of 
$50.  The  case  was  taken  by  appeal  to  the 
circuit  court,  where  a  trial  bv  jury  resulted 
in  a  judfi;ment  for  the  city.  The  only  ground 
on  which  a  recovery  by  the  plaintilf  was  re- 
sisted is  indicated  by  an  instruction  given  to 
the  jury  at  the  defendant's  request,  and 
which  was  that  if  thev  found  ''that  the 
plaintiff  was  a  member  of  the  board  of  health 
.  .  .  when  he  was  requested  by  said  board 
to  perform  the  services  charged 'in  the  ac- 
count sued  on,  and  that  he  was  a  member  of 
said  board  when  he  performed  said  services, " 
their  finding  should  be  against  him.  This 
instruction  was  objected  to  by  the  plaintiff, 
who  requested  the  court  to  charge  that  the 
verdict  should  be  for  the  plaintiff  if  the  jury 
found  that  the  board  had  authority  to  employ 
a  physician  to  render  for  the  city  a  service 
similar  to  that  charged  for,  and  that  the 
plaintiff  performed  the  services  sued  for, 
under  the  board's  employment,  and  by  its 
direction.  The  latter  request  was  refused, 
and  these  rulings  of  the  court  upon  the  two 
instructions  mentioned  are  the  grounds  relied 
upon  to  reverse  the  judgment. 

It  is  of  no  importance  to  decide  whether 
the  membership  of  the  plaintiff  on  the  board 
of  health  made  him  an  officer  of  the  city,  or 
whether  he  is  precluded  from  recovering  for 
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his  services  on  the  board  by  the  fact  that  the 
ordinance  establishing  it  makes  no  provision 
for  compensating  its  members.  Tlie  service 
on  which  his  claim  is  based  was  not  per- 
formed as  a  member  of  the  board,  and  wis 
not  a  duty  incumbent  upon  the  board,  or 
either  of  its  members.  It  was  independent 
of,  and  not  incidental  to,  any  such  duty; 
and,  if  the  city  council  itself  had  employed 
him  to  perform  the  service,  tlie  city  would 
clearly  nave  been  liable  on  the  contract. 
Mechem,  Pub.  Off.  g  868 ;  Svaru  v.  Trenton, 
24  N.  J.  L.  764 ;  McBnde  v.  Qra^id  Bapidt, 
47  Mich.  286,  49  Mich.  289.  But.  as  a  mem- 
ber of  the  board,  he  was  the  agent  of  the 
city,  to  act  for  it,  in  conjunction  with  the 
other  members,  in  taking  such  measures,  by 
contract  or  otherwise,  as  it  was  competent 
and  necessary  to  adopt  in  accomplishing  the 
objects  of  the  board ;  and,  while  he  stood  ia 
that  relation  to  the  city,  the  law,  as  a  means 
of  securing  fidelity  to  his  trust,  and  to  guard 
against  any  temptation  to  serve  his  own  in- 
terest to  the  prejudice  of  his  principals,  dis- 
abled him  from  making  any  binding  contract 
with  the  board.  Mechem,  Ag.  §§  718,  45o. 
twte  S,  Such  a  contract  by  an  agent,  in  his 
own  behalf,  with  reference  to  the  subject- 
matter  of  the  agency,  is  not,  however,  abso- 
lutely void,  but  only  voidable.  Story,  Ag. 
g  211,  noU  1. 

As  stated  by  the  supreme  court  of  Wiscon- 
sin, there  is  ^'^a  distinction  between  contracts 
which  are  held  to  be  against  public  policy 
merely  on  account  of  the  personal  relations 
of  the  contractor  to  the  other  parties  in  in- 
terest, and  those  which  are  void  because  the 
thing  contracted  for  is  itself  against  public 
policy.  In  the  latter  class  the  parties  acquire 
no  rights  which  can  be  enforced  either  in  the 
courts  of  law  or  equity.  But  in  the  former, 
the  thing  contracted  for  being  in  itself  law- 
ful and  beneficial,  it  would  seem  unjust  to- 
allow  the  party  who  may  be  entitled  to  avoid 
it  to  accept  and  retain  the  benefit  without 
any  compensation  at  all."  PUkUt  v.  WuAa 
School  Dtst.  No,  i,  25  Wis.  558,  8  Am.  Rep. 
105. 

A  similar  view  is  expressed  in  Qardner  ▼. 
Butler,  80  N.  J.  Eq.  702,  where  it  was  held 
that  while,  the  directors  of  a  corporation 
could  not  make  an  agreement,  enforceable 
against  the  company,  to  pay  themselves  a 
stipulat9d  sum  for  their  services,  they  could 
recover  on  the  qyantum  meruit  for  such  serv- 
ices as  they  had  rendered,  and  the  benefit  of 
which  the  company  had  received.  The  court 
said  that,  although  the  agreement  was  ^'of 
no  binding  force  as  a  contract,"  the  directors 
had  ''a  right  to  serve  the  company  in  the  ca- 
pacity of  officers,  agents,  or  employ^,  and 
for  such  services  the  law  will  enable  them  to 
recover  a  just  and  reasonable  compensation.' 
To  deny  them  this,  it  was  said,  would  be 
"manifestly  inequitable,"  and  "would  per- 
vert a  rule  of  law  which  is  intended  to  guard 
against  fraud  and  injustice. "  But  their 
claim  was  not  allowed  to  have  any  basis 
upon  the  contract  they  had  undertaken  to 
make  with  themselves,  and  the  court  declared 
that  **it  must  rest  exclusively  upon  ite  fair 
ness  and  justice."  The  doctrine  of  these 
cases  appears  to  be  that  the  contract  of  the* 
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Agent  beinic,  at  the  Wisconsin  ooart  said, 
*  rather  voidable,  in  equity  than  absolutely 
Toid  at  law,"  the  principal,  in  avoidine  it, 
must  himself  do  what  equity  requires.  Pick- 
at  y.  Wiata  School  Diit.  No.  i,  26  Wis.  658. 
And  it  was  palpably  on  the  same  m>und 
that  the  supreme  court  of  Michigan  affirmed 
a  judgment  for  the  actual  value  of  profes- 
sional services  rendered  by  a  lawyer  to  a  city, 
of  which  he  was  mayor,  and  ninder  an  em- 
ployment by  the  common  council,  of  which 
he  was  a  member.  MUi  v.  Muuy,  88  Mich. 
61,  20  Am.  Rep.  670.  See  also  Macon  y. 
Evi[,  60  Ga.  221. 

Tht  principle  enforced  by  the  authorities 
cited  applies,  we  think,  to  the  case  which 
the  testimony  of  the  appellant  here  tends  to 
make.  He  testified  that  the  service  charged 
for  was  strictly  professional ;  and,  if  it  was 
so,  and  was  necessary,  then,  as  it  was  one 
the  board  had  authority  to  employ  any  other 
physician  to  perform,  the  plaintifc  is  entitled 


to  recover  for  it  what  he  reasonably  deserves 
to  have.  But  the  right  to  such  recovery  can- 
not result  from  any  contract  to  be  implied 
from  the  request  or  direction  of  the  board  ta 
render  the  service ;  for,  as  tiie  plaintiff  could 
have  made  no  express  agreement  with  the 
board  that  would  have  been  binding  on  the 
city,  no  binding  agreement  can  arise  by  im- 

glication  from  anything  that  passed  between 
im  and  the  other  members.  His  claim  must 
be  grounded  solely  on  a  contract  created  by 
the  law  in  consideration  of  services  shown  to- 
have  benefited  the  city,  and  for  which  it 
ouj^ht,  therefore,  in  Justice,  to  pay.  Bishop, 
Cont.  ^  188. 

While  it  cannot  be  said,  on  the  views  in- 
dicated, that  the  instruction  refused  was  & 
full  and  accurate  statement  of  the  law,  there- 
was  positive  error  in  giving  the  instruction 
requested  by  the  defendant;  and  for  that 
error  the  judament  mU  be  reversed,  and  the- 
cause  remanded  for  a  new  trial. 


MINNESOTA  SUPREME  COURT. 


Henry  RIPPB,  Appt, 
George  L.  BECKER,  et  al.,  Betpti. 


< Minn... 
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•1.  Chapter  80,  Iawb  1898,  entlCled 
*' An  Act  to  Provide  fin*  the  Pnrehaee 
of  a  Site  and  Ibr  the  Erection  of  a 
State  Elevator  or  Warehouse  at  Duluth  for 
Publto  Storage  of  Grain/*  etc,  is  not  an  ezeroise 
of  the  police  power  of  the  state  to  regulate  the 
business  of  receiving,  weighing,  and  Inspecting 
grain  In  eleyatoit.  It  has  no  relation  to  the  reg- 
ulation of  the  business,  but  provides  for  the  state 
Itself  engaging  In  carrying  It  on. 

8*  The  police  power  of  the  state  to 
renrolate  a  bnsineMi  is  to  be  exeroised  by 
the  adoption  of  rules  and  regulations  as  to  the 
manner  in  which  it  shall  be  conducted  by  others, 
and  not  by  itself  engaging  in  it. 

8*  The  act  in  question  is  in  viola- 
tion of  section  6,  article  9,  of  the  Ckm- 
Stitntion,  providing  that  *^e  state  shall  never 
eontraot  any  debts  for  works  of  internal  im- 
provements or  be  a  party  in  carrying  on  such 
works.** 

4*   *' Works  of  internal  improTement,** 

as  used  in  the  Constitution,  means  not  merely  the 
eonstruotion  or  Improvement  of  channels  of 
trade  and  commerce,  but  any  kind  of  publio 
works  except  those  used  by  and  for  the  state  in 

^Headnotea  by  Mixohblzs  J*. 


the  performance  of  its  governments]  functions,, 
such  as  a  state  capltol,  state  university,  peniten- 
tiaries, reformatories,  asylums,  quarantine  build- 
ings, and  the  like,  for  the  purposes  of  education*, 
the  prevention  of  crime,  charity,  the  preserva- 
tion of  public  health,  furnishing  accommoda^^ 
tlons  for  the  transaction  of  public  buslnesB  by 
state  officers,  and  other  like  recognised  func- 
tions of  state  government 

(January  ft,189i.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Coutt  for  Ramsey  County  sustain- 
ing a  demurrer  to  the  complaint  Id  an  actloa 
brought  to  enjoin  the  erection  of  a  state  ele- 
vator.   Betereed, 

The  facta  are  stated  in  the  opinion. 

Meeers.  Wilson  &  Vanderlip,  for  appel- 
lant: 

Almoet  contemporaneoualj  with  the  adop- 
tion of  our  constitution  the  supreme  court  of 
Wisconsin,  in  Clark  v.  Janeemlle,  10  Wis. 
186.  used  this  language  respecting  it :  "The 
object  was  to  prevent  the  state,  as  a  state, 
from  becoming  a  party  to  such  works.  The 
history  of  other  states  had  shown  that  for  the^ 
state  itself  to  engage  in  these  works  involved 
it  in  difficulty  and  embarrassment,  and  that 
the  works  could  be  better  prosecuted  by  pri- 
vate enterprise.  Hence  the  constitution  pro- 
hibits the  state  to  become  a  party  to  such 
works,  or  to  loan  its  credit.  ^ 

See  also  State  v.  Farteell,  8  Pinney,  898; 
Sloan  T.  State,  51  Wis.  828. 


Nora—A  constitutional  question  of  the  highest 
Importance,  considering  the  tendendei  of  the  pres- 
ent time,  is  decided  in  the  above  case  denying  a]] 
power  of  the  state  to  own  and  operate  a  grain  ele- 
vator, although  the  deeision  is  baaed  particularly 
on  a  constitutional  provision  against  carrying  on 
works  of  Internal  improvements. 

"For  questions  somewhat  akin  to  this  in  respect 
to  the  purposes  for  which  public  funds  may  be 
used,  see  cases  In  note  to  Daggett  v.  Oolgan  (GaL) 
14  L.  R.  A.  474,  although  these  cases  mostly  relate 
to  municipal  action. 
tWL.R.A. 

P.  867.     See  also  23  L.R.A.410. 


Aa  to  the  power  of  municipalities  to  engage  in 
such  enterprises  as  the  management  of  electric 
light  plants  or  waterworks,  see  Crawfordsvllle  v. 
Braden  (Ind.)  14  L.  R.  A.  868,  and  cases  dted  in  that 
case  and  the  note  thereto. 

For  state  regulation  of  elevators  owned  by  pri- 
vate persons,  see  People  v.  Budd  (N.  Y.)  5  L.  R.  A. 
660,  and  note,  with  the  afSrmance  of  this  case  iiv 
Budd  V.  New  Tork.  148  U.  B.  fil7,-86  L.  ed.  247. 
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In  Anderson  v.  Hilh  54  Mich.  477,  the  su- 
preme court  of  Michigan,  referring  to  a  like 
provision  in  the  constitution  of  that  state, 
says:  "The  early  history  of  this  state  need 
not  here  be  referred  to  to  show  why  such  a 
clause  was  inserted  in  that  instrument.  Some 
of  the  reasons  were  briefly  mentioned  in 
People  V.  State  Treasurer,  23  Mich.  499.  Ex- 
perience has  demonstrated  the  wisdom  of  the 
policy  adopted  by  the  people  when  they 
framed  the  Constitution  of  1850  and  placed 
it  beyond  the  power  of  the  legislature  to  en- 
gage the  state  in  works  of  internal  improve- 
melit,  except  by  the  expenditure  of  grants  of 
laud  or  other  property.  This  court  has,  on 
several  occasions,  been  called  upon  to  apply 
this  provision  of  the  constitution  to  legisla- 
tion enacted  in  contravention  of  its  terms." 

See  also  Sparrow  y.  State  Land  Office  Comr, 
56  Mich.  567 ;  Leavenw&rih  County  Gomra,  v. 
Miller,  7  Kan.  493.  12  Am.  Rep.  425. 

The  test  for  determining  the  character  of 
an  improvement  of  this  kind  is  the  use  for 
which  it  is  designed.  If  it  is  for  public 
use,  subject  to  the  control  and  regulation  of 
the  legislature,  it  would  seem  to  come  within 
the  meaning  of  the  words  "  internal  improve- 
ments. " 

Trover  v.  Merrick  County  Comrs.  14  Neb. 
827,  45  Am.  Rep.  Ill ;  Burlington  Ttop,  v. 
Beasley,  94  U.  8.  810,  24  L.  ed.  161 ;  Blair 
V.  Cuming  County,  lllTJ.  S.  863,  28  L.  ed. 
457. 

Messrs.  H.  W.  Childs  and  George  B. 
Edsarton,  for  respondents  : 

Many  attempts  have  been  made  in  this 
court  and  elsewhere,  says  Chief  Justice  Waite 
in  Stone  v.  Mississippi/ 101  IL  8.  814,  25  L. 
€d.  1079,  to  define  the  police  power,  but 
never  with  any  success.  It  is  always  easier 
to  determine  whether  a  particular  case  comes 
within  the  general  scope  of  the  power,  than 
to  give  an  abstract  definition  of  the  power 
Itself,  which  will  be  in  all  respects  accurate. 

Police  power  is  the  right  of  the  state  func- 
tionaries to  prescribe  regulations  for  the  good 
order,  peace,  protection,  comfort  and  con- 
yenienc^  of  the  community,  which  do  not 
encroach  on  the  like  power  vested  in  congress 
by  the  Federal  Constitution. 

iV^ew  Orleans  Gas  Light  Go.  v.  Hart,  40  La. 
Ann.  478. 

Every  law  comes  within  this  description, 
which  concerns  the  welfare  of  the  whole 
people  of  the  state,  or  any  individual  with- 
in It,  whether  it  relates  to  their  rights  or 
their  duties;  whether  it  respects  them  as 
men  or  citizens  of  the  state ;  whether  in  their 
public  or  private  relations;  whether  it  re- 
lates to  the  rights  of  person  or  of  property 
of  the  whole  people  of  the  state,  or  of  any 
individual  within  it. 

J\>M?  York  V.  Miln,  86  U.  8.  11  Pet.  189, 
9  L.  ed.  662. 

It  is  the  inherent  and  plenary  power  in  the 
state,  which  enables  it  to  prohibit  all  things 
harmful  to  the  comfort  and  welfare  of  society. 

JIale  V.  Lawrence,  21  N.  J.  L.  714,  47  Am. 
Bee.  190. 

It  is  co-extensive  with  self  protection, 
equal  to  every  emergency  and  has  been  well 
termed,  "the  law  of  overruling  necessity.** 

Lake  View  v.  Bose  Hill  Cemetery  Co,  70  111. 
92L.R.A. 


192,  22  Am.  Rep.  71 ;  Thorpe  v.  Rutland  A 
B.  R,  Co.  27  Vt.  140,  62  Am.  Dec.  625. 

Among  the  numerous  objects  to  which  that 
power  extends,  is  unquestionably  the  public 
market. 

Cooley,  Const.  Lim.  6th  ed.  743 ;  Wartman 
V.  Philadelphia,  83  Pa.  209. 

The  act  of  the  legislature  in  <}uestion  does 
not  provide  for  an  internal  improvement 
within  the  meaning  of  section  5,  article  9, 
of  the  State  Constitution. 

The  terms  as  there  used  must  be  restricted 
to  the  establishment  of  highways  as  agencies 
of  travel  and  commerce,  like  railroads  and 
canals,  to  the  improvement  of  rivers  and 
waterways,  the  erection  of  bridges,  and  what- 
ever else  tends  to  facilitate  commercial  in- 
tercourse. 

The  constitutional  provision  involved  in 
this  proceeding  is  to  be  construed  according 
to  the  sense  of  the  terms  and  the  intention  of 
the  parties- 
Potter's  Dwarr.  Stat.  655 ;  Sedgw.  SUt.  & 
Const.  L.  412;  Endlich,  Internretation  of 
Statutes,  §  507. 

History  may  be  expressly  invoked,  in  aid 
of  construction  of  constitutions. 

Cooley,  Const.  Lim.  70 ;  Opinion  of  Jus- 
tices, 15  L.  R.  A.  809,  155  Mass.  598. 

The  terms  were  almost  if  not  quite  un- 
known in  Jefferson's  day.  While  he  for  a 
time  advocated  a  policy  of  improvement  of 
the  great  avenue  of  trade  between  the  differ- 
ent sections  of  the  country,  he  never  referred 
to  them  as  works  of  internal  improvement. 
The  subject  first  came  into  public  prominence 
when  in  1806  congress  authorized  "the  lay- 
ing out  and  making  of  a  road  from  Cumber- 
land in  the  state  of  Maryland,  to  the  state  of 
Ohio." 

Lossing,  Cycl.  of  U.  8.  Hist.  686. 

In  1817  en  act  was  passed  entitled,  •*An 
Act  to  Set  Apart  and  Pledge  Certain  Funds 
for  Internal  Improvements."  The  pledge  of 
funds  was  for  constructing  roads  and  canals 
and  improving  navigation  of  w^atercourscs, 
in  order  to  facilitate,  promote,  and  give  se- 
curity to  internal  commerce  among  the  sev- 
eral states  and  to  render  more  easy  and  less 
expensive  the  means  and  provisions  for  the 
common  defense. 

See  also  Webster's  Great  Speeches,  80. 

During  the  first  half  of  the  century,  the 
fixed  and  well-defined  meaning  of  the  term 
"internal  improvements"  was  restricted  to 
the  objects  above  named.  Is  it  not  then  fair 
to  assume  that  when  the  framers  of  our  con- 
stitution framed  the  prohibition  against  the 
state's  contracting  any  debts  for  "works  of 
internal  improvements,  they  sought  to  pro- 
tect the  young  state  from  experiences  similar 
to  those  so  recently  had  by  other  states. 

See  Minnesota  Constitutional  Debates,  478. 

Where  internal  improvements  under  state 
authority  are  spoken  of  it  is  imiversally  un- 
derstood that  works  within  the  state  by  which 
the  public  are  to  be  benefited  are  intended 
such  as  the  improvement  of  highways  and  of 
travel  and  commerce. 

Wetumpka  v.  Winter,  29  Ala.  660 ;    Uhi&n 

Pae.  R.  Co.  v.  Colfax  County  Comrs.  4  Neb. 

456 ;  Bushnell  v.  Beloit,  10  Wis.  167 ;   Shan 

V.  Slate,  51  Wis.  630.     See  also  Ryermm  ▼. 
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Utley,  16  Mich  269;  People  v.  SpringwelU 
Twp.  Board,  25  Mich.  153 ;  Anderson  v.  HiU, 
54  Mich.  477 ;  People  v.  State  Treasurer,  23 
Mich.  499;  Qillinicater  v.  Mimedppi  d  A, 
B.   Co.  13  111.  1. 

As  the  authority  of  the  state  to  supervise 
the  iDspection  and  weighing  of  grain,  the 
regulation  of  charges  by  elevator  companies 
and  the  rates  and  tariffs  of  railroad  com- 
panies, is  no  longer  denied  (Budd  v.  Ifew 
Vork,  143  U,  8.  517,  36  L.  ed.  247),  it  would 
seem  to  follow  that  the  state  may  properly 
erect  at  its  own  expense  suitable  buildings 
in  which  it  may  the  more  effectually  regulate 
the  weighing  and  inspection  of  grain. 

Mitchell, «/.,  delivered  the  opinion  of  the 
court : 

The  object  of  this  action,  briefly  stated, 
was  to  restrain  the  board  of  railway  and 
warehouse  commissioners  from  building  a 
state  elevator  at  Buluth  pursuant  to  the  pro- 
vision of  chapter  30,  Laws  1893.  The  plain- 
tiff assails  the  constitutionality  of  this  act 
on  several  grounds ;  but  the  only  one  we  find 
necessary  to  consider  is  that  it  is' in  violation 
of  section  5,  article  9,  of  the  Constitution  of 
the  state,  which  provides  that  "the  state 
shall  never  contract  any  debts  for  works  of 
internal  improvement  or  be  a  party  in  carry- 
ing on  such  works."  On  the  other  hand,  the 
contentions  of  the  defendant  are :  First. 
That  the  works  contemplated  by  the  act  are 
merely  ancillary  to  the  more  effectual  exer- 
cise by  the  state  of  its  police  power  to  regu- 
liite  the  weiffhing  and  inspection  of  grain 
stored  in  bulk,  and  to  regulate  the  charges 
for  handling  and  storing  the  same  in  eleva- 
tors or  warehouses.  Second.  That  the  eleva- 
tor and  other  works  provided  for  in  the  act 
are  not  "works  of  internal  improvement," 
within  the  meaning  of  the  constitution  ;  that 
this  term  refers  only  to  channels  of  travel 
and  commerce,  such  as  roads,  bridges,  rail- 
ways, canals,  rivers,  and  the  like.  We  shall 
consider  these  two  proposition^  in  the  order 
named. 

The  right  of  the  state,  in  the  exercise  of 
its  police  power,  to  regulate  the  business  of 
receiving,  weighing,  inspecting,  and  storing 
grain  for  others,  in  elevators  or  warehouses, 
as  being  a  business  affected  with  a  public 
interest,  is  now  settled  beyond  all  contro- 
versy. This  power  extends  even  to  fixing  the 
charges  for  such  services.  Munn  v.  Illinois, 
M  U.  8.  118,  24  L.  ed.  77 ;  Budd  v.  Mw 
York,  143  U.  8.  517,  36  L.  cd.  247. 

And  where  a  business  is  a  proper  subject 
of  police,  regulation,  doubtless,  the  legisla- 
ture may,  in  the  exercise  of  that  power, 
adopt  any  measures  they  see  fit,  provided 
only  thev  adopt  such  as  have  some  relation 
to,  and  have  some  tendency  to  accomplish, 
the  desired  end ;  and  if  the  measures  adopted 
liave  such  relation  or  tendency  the  courts 
will  never  assume  to  determine  whether  they 
are  wise,  or  the  best  that  might  have  been 
adopted.  State  v.  Donaldson,  41  Minn.  74, 
How  the  "grain  elevator"  business  may  be 
and  has  been  regulated  is  illustrated  by  the 
statutes  of  this  state  enacted  for  that  purpose, 
notably  chapter  144,  Laws  1885.  and  chapter 
28,  Laws  1893.  The  first  of  these  statutes 
declares  all  elevators  or  warehouses  at  cer- 
22I1.B.A. 


tain  terminal  points,  in  which  grain  is  stored 
in  bulk,  public  warehouses.  Requires  the 
proprietor  or  manager  to  obtain  a  license  and 
give  a  bond ;  to  receive  for  storage  all  grain 
m  suitable  condition  when  tendered.  Pro- 
hibits him  from  mixing  grain  of  different 
grades.  Requires  him  to  keep  grain  in  sepa- 
rate bins  when  requested  by  the  owner.  Pro- 
vides what  kind  and  form  of  receipt  he  shall 
give  for  the  grain.  Prohibits  him  from  in- 
serting anything  in  the  receipt  limiting  his 
liability  as  imposed  by  the  laws  of  the  state. 
Requires  him  to  make  statements  under  oath 
of  the  condition  of  his  business  whenever  re- 
quired by  the  board  of  railway  and  ware- 
house commissioners;  also,  to  post  weekly 
statements  of  the  amount  of  each  kind  and 
grade  of  grain  in  store  in  his  warehouse,  and 
to  furnish  certain  statements  to  the  warehouse 
register ;  also,  to  publish  a  schedule  of  rates 
of  cliarges  for  storage,  etc.  Provides  mi- 
nutely what  be  shall  do  when  any  of  the  grain 
in  store  becomes  damaged  or  out  of  condi- 
tion: also,  tliat  all  persons  interested,  and 
all  authorized  inspectors,  shall  have  the  right 
at  any  time  to  examine  the  grain  in  store; 
that  all  scales  shall  be  subject  to  examina- 
tion and  test.  Requires  the  railroad  and 
warehouse  commission  to  appoint  a  wei^h- 
master  and  necessary  assistants;  also,  an  in- 
spector of  grain  (who  may  appoint  deputies) , 
who  shall  have  the  supervision  and  exclusive 
control  of  the  weighing  and  inspection  of 
grain,  subject  to  such  rules  and  regulations 
as  the  board  may  adopt.  Requires  the  board 
to  fix  the  fees  for  weighing  and  Inspecting; 
also,  to  establish  the  grades  of  grain,  and 
publish  the  same  ;  and,  generally,  to  exercise 
control  and  supervision  over  the  handling, 
inspection,  weighing,  and  storage  of  grain, 
and  to  establish  all  necessary  rules  and  reg- 
ulations for  the  same.  In  contrast  with 
this,  we  turn  to  the  Act  of  1893,  now  under 
consideration.  Its  title  is,  "  An  Act  to  pro- 
vide for  the  purchase  of  a  sire  and  for  the 
erection  of  a  state  elevator  or  warehouse  at 
Duluth  in  this  state  for  public  storage  of 
grain,  and  the  regulation  thereof,  to  publish 
a  market  report,  and  to  appropriate  money 
for  that  purpose."  It  orders  the  establish- 
ment of  a  warehouse  and  elevator,  of  a  total 
capacity  of  1,500,000  bushels  of  grain,  to  be 
located  on  Duluth  harbor,  on  St.  Louis  bay, 
where  there  is  navigable  water,  or  where 
docks  can  be  established  for  the  largest  ves- 
sels in  the  carrying  trade  on  Lake  Superior, 
and  on  such  point  as  shall  offer  terminal 
facilities  with  the  various  railroads  center- 
ing at  the  head  of  Lake  Superior;  that  "said 
institution"  shall  be  under  the  control  and 
management  of  the  board  of  railway  and 
warehouse  commissioners,  who  are  required 
to  locate  the  same,  procure  the  necessary  site, 
and  erect  the  necessary  buildings  thereon, 
with  the  proper  equipments  and  facilities  to 
carry  the  act  into  effect,  and  build  or  pro- 
cure" "all  necessary  spur  tracks,  terminal 
yards  and  other  facilities  to  receive  and  ship 
grain. "  The  elevator  is  to  have  facilities  for 
"weighing,  unloading,  cleaning  and  safe 
keeping  of  grain  in  separate  bins;  also  for 
placing  gram  of  the  same  grade  together.  ** 
The  act  provides  for  the  commissioners  pro^^  \r> 
curing  plans  and  specifications  for  elevato»  t^^ 
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advertising  for  bids,  and  letting  the  contract 
for  its  construction  to  the  lowest  and  best 
bidder ;  and  provides  for  the  manner  of  pa'^ 
ment  for  the  site  and  the  construction  of  the 
building ;  and  appropriates  $200,000  for  that 
purpose  out  of  any  moneys  in  the  state  treas- 
ury belonging  to  the  ''grain  and  warehouse 
fund,**  to  imd  with  which  the  Kntin  inspec- 
tfon  fund,  under  the  Act  of  1^,  is  trans- 
ferred and  consolidated.  The  elevator  is  to 
be  under  the  management  of  the  board  of  rail- 
way and  warehouse  commissioners,  who  are 
to  appoint  a  suitable  person  as  warehouse- 
man ^of  said  state  elevator  or  warehouse," 
and  such  assistants  as  are  necessary,  and 
adopt  such  rules  and  regulations  for  the  re- 
ceiving, handling,  storing,  and  delivering 
grain  as  they  shall  deem  proper,  with  power7 
in  case  they  think  that  any  person  or  com- 
bination of  persons  is  seeking  "  to  monopolize 
said  elevator,''  to  adopt  rules  limiting  the 
amount  of  grain  which  any  one  person,  com- 
bination, or  corporation  may  have  in  the 
elevator  at  any  one  time.  They  are  also  re- 
quired to  fix  the  charges  for  storing,  inspect- 
ing, weighing,  and  handling  grain,  includ- 
ing the  cost  of  receiving  and  dcliverinf^, 
which  charges  are  to  be  a  lien  on  the  grain 
so  received,  and,  when  collected,  to  be  paid 
into  the  state  treasury  to  the  credit  of  the 
grain  and  warehouse  fund.  The  elevator  is 
to  be  **  cleaned  and  measured  up"  once  each 
year,  to  ascertain  whether  there  is  any  gain 
or  loss  by  the  system  of  dockage.  In  con- 
nection with  their  other  duties  in  managing 
and  operating  this  elevator,  the  commis^on- 
era  are  to  keep  on  file,  for  public  inspection, 
publications  showing  the  market  price  of 
grain  and  farm  products  in  certain  specifled 
leading  markets  of  this  country  and  Europe ; 
also,  the  freight  rates  to  such  markets  by  the 
different  means  of  transportation;  also,  to 
publish  a  weekly  bulletin  showing  the  prices 
paid  in  said  markets  for  farm  products,  and 
the  rates  of  freight  between  Duluth  and  Min- 
neapolis and  said  markets,  said  bulletin  to 
be  kept  on  file  "in  said  institution,"  and  in 
the  office  of  the  commissioners  in  St.  Paul, 
and  also  to  be  furnished  by  mail  to  all  per- 
sons wlio  may  order  the  same,  at  a  price  to 
be  fixed  by  the  commlssionen,  not  exceeding 
one  dollar  per  annum.  The  commissionen 
are  also  to  send  samples  of  grain,  being  ex- 
ported, to  the  various  leading  markets  of  the 
world,  **for  inspection  and  to  secure  prices 
as  to  their  market  value,  that  they  may  know 
whether  the  markets  of  Minnesota  are  with- 
in a  reasonable  difference  in  price  of  the 
markets  of  the  world.  Said  commission  shall 
have  power  to  purchase  and  export  a  quantity 
of  grain  to  any  of  said  markets,  if  they  deem 
such  course  advisable,  in  order  to  ascertain 
the  facts  in  the  case ;  it  being  the  intention 
of  this  act  to  prevent  monopolization  and 
unjust  control  of  the  markets  of  the  state  for 
farm  products." 

It  seems  to  us  as  plain  as  words  can  make 
it— too  plain  to  admit  of  argument— that  the 
provisions  of  this  act  have  no  relation  or  ref- 
erence whatever  to  the  exercise  of  the  police 
power  to  regulate  the  "grain  elevator"  busi- 
ness. We  cannot  discover,  and  counsel  have 
failed  to  point  out,  a  single  provision  of  the 
tft3L.H.  A. 


act  that  has  any  relation  to,  or  any  tendency 
to  accomplish,  any  such  purpose.  AsidCe- 
from  the  provisions  of  sections  8  and  4,  for 
what  we  may  term  a  bureau  of  informatioa 
as  to  the  state  of  the  markets  and  rates  of 
transportation  (which  has  no  relation  to  the- 
exercise  of  any  police  power,  and  the  connec- 
tion between  which  and  an  elevator  of  a  ca- 
pacity of  1,500,000  bushels,  with  -"all  nec- 
essary spur  tracks,  terminal  yards  and  otiier 
facilities  to  receive  and  ship  grain,"  ia  not 
apparent),  the  evident  sole  purpose  of  the 
act  is  to  provide  for  the  state  erectini^  ai^ 
elevator,  and  itself  going  into  the  "grain- 
elevator"  business.  All  the  provisions  of  the 
act  as  to  receiving,  handling,  storing,  and 
delivering  grain  clearlv  have  reference  onlj 
to  the  manaf;ement  of  tne  business  conducted 
by  the  state  in  its  own  elevator.  The  keynote 
to  the  object  of  the  law  is,  we  apprehend,  t» 
be  found  in  the  last  clause  of  section  4  above 

?[uoted  as  to  the  intention  of  the  act ;  and  so- 
ar as  relates  to  the  right  of  the  state,  under 
the  police  power,  to  regulate  this  business, 
the  position  of  defendants'  counsel  really- 
amounts  to  this :  That  whenever  those  who 
are  engaged  in  any  business  which  is  affected 
with  a  public  interest,  and  hence  the  subject 
of  governmental  regulation,  do  not  furnish 
the  public  proper  and  reasonable  service,  the 
state  may,  as  a  means  of  regulating  the  bus!  - 
ness,   itself  engage  in  it,   and  furnish  the 

gublic  better  service  at  reasonable  rates,  or 
y  means  of  such  state  competition,  compel 
othen  to  do  so.  The  very  statement  of  the 
proposition  is  sufficient  to  show  to  what 
startl  ing  results  it  necessaril v  leads.  It  needa 
no  argument  to  prove  that  if,  in  the  exercise 
of  the  police  power  to  regulate  this  business, 
the  state  itself  has  a  right  to  erect  and  oper- 
ate one  elevator  at  Duluth,  it  has  the  power 
to  erect  and  operate  twenty,  if  necessary,  at 
the  same  point,  and  also  to  erect  and  operate 
elevaton  at  every  point  in  the  state  where 
there  is  grai^i  to  be  handled  and  stored. 
Railways  are  also,  under  this  same  police 
power,  the  subjects  of  state  regulation  ;  and 
if  it  should  be  deemed  that  they  were  not 
furnishing  the  public  with  proper  service, 
or  charging  unreasonable  rates,  it  could  with 
equal  propriety  be  claimed  that  it  would  be 
a  proper  means  of  exercising  the  police  i>ower 
of  regulating  the  business  for  the  state  itself 
to  construct  and  operate  competing  railways. 
The  hack  business,  the  pawnbrokera'  busi- 
ness, the  manufacture  and  sale  of  intoxicating 
liquors,  and  numerous  other  kinds  of  busi- 
ness that  might  be  named,  are  also  the  sub- 
jects of  state  regulation;  and,  if  counsel *» 
contention  is  correct,  we  do  not  see  why,  as  a 
means  of  "regulating"  these  kinds  of  busi- 
ness, the  state  itself  might  not  engage  in  run- 
ning hacks,  pawnbrokera*  shopfi,  buildin^^ 
and  operating  distilleries  and  breweries,  or 
even  running  saloons.  But  further  illustra- 
tion cannot  be  necessary.  The  |>olice  power 
of  the  state  to  regulate  a  business  does  not  in- 
clude the  power  to  engage  in  carrying  it  on. 
Police  regulation  is  to  be  effected  by  re^ 
strain ts  upon  a  business,  and  the  adoption 
of  rules  and  regulations  as  to  the  manner  in 
which  it  shall  be  conducted.  While  the  tu- 
rists  of  continental  EurofM^sppiQUl^es  W 
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dude  under  the  term  "police  poiwer"  all 
.ffovemmental  institutions  which  are  estab- 
lished with  public  funds  for  the  promotion 
of  the  public  good,  yet,  as  understood  in 
American  constitutional  law,  the  term  means 
:flimpl7  the  power  of  the  state  to  impose  those 
restraints  upon  private  rights  which  are  nec- 
essary for  the  general  welfare  of  all,  and  is 
but  the  power  to  enforce  the  maxim,  *^8ie 
utere  tuo'ut  alienum  non  UbcUu,  "  The  provis- 
ions of  this  act  have  no  reference  to  the  re^ 
ulation,  in  any  such  sense,  of  the  *'gra: 
•elevator  business, "  and  the  right  of  the  stat? 
to  embark  in  the  construction  and  operation 
•of  these  works  cannot  be  predicated  on  the 
police  power. 

2.  Irrespectiye  of  the  police  power,  we 
■may  concede,  without  deciding,  that  the  leg- 
islature has  unlimited  power  to  embark,  at 
the  expense  and  in  behalf  of  the  state,  in  any 
business  or  other  enterprise  it  sees  fit,  which 
Is  not  prohibited  by  the  constitution.  It  re- 
inains,  therefore,  to  consider  whether  the  ele- 
vator and  other  works  contemplated  by  this 
4M!t  are  works  of  internal  improvement,  with- 
in the  meaning;  of  the  constitution. 

As  already  stated,  defendants'  contention 
is  that  the  prohibition  of  the  constitution 
must  be  restricted  to  channels  of  travel  and 
•commerce.  There  is  certainly  nothing  in  the 
•etymology  of  the  words  that  would  thus  limit 
their  meaning.  "Internal"  means  merely  in- 
-terior,  or  within  any  limit;  and  "improve- 
ment**  means  proflnress  towards  what  is  better, 
•or  melioration.  But,  of  course,  etymological 
-definitions  of  words  are  not  controlling,  if  a 
phrase  has,  bv  common  usage  and  under- 
standing, received  a  fixed  and  definite  mean- 
ing. And,  in  support  of  his  contention  coun- 
flefappeals  to  what  he  claims  has  become  the 
fixed  hi3torical  meaning  of  "internal  im- 
provements" in  the  political  dialect  of  this 
•country.  The  history  of  the  term,  as  well 
.as  of  the  causes  which  led  to  the  adoption  of 
provisions  in  the  constitutions  of  many  states 
prohibiting  the  state  from  engaging  in  works 
-of  internal  improvements,  has  been  gone  into 
▼ery  exhaustively  by  counsel  in  their  brief. 
It  is  unquestionably  true  that  in  the  earlier 
history  of  this  country  the  works  of  "inter- 
sal  improvement"  or  "public  improvements" 
(the  term  seem  to  have  been  used  interchange- 
ably, as  synonymous)  in  which  the  govern- 
ment, federal  or  state,  embarked,  were  chan- 
nels of  travel  and  commerce,  such  as  the 
•construction  of  turnpikes  and  canals,  and  the 
improvement  of  rivers  and  harbors.  There 
were  two  reasons  for  this :  First,  in  the  then 
undeveloped  condition  of  our  country,  high- 
ways for  travel  and  commerce  were  the  mreat 
and  urgent  need  of  the  people;  seconcl,  in 
those  days  the  tendency  was,  much  more  than 
now,  to  limit  the  functions  of  government  to 
those  things  which  were  necessary  to  secure 
the  enjoyment  of  life,  liberty,  and  property. 
•Channels  of  travel  and  commerce  were  of  such 
public  importance  as  to  be  deemed  by  many 
to  come  within  that  category;  but  beyond 
that  it  was  not  supposed  that  it  was  proper 
•or  competent  for  the  state  to  embark  in  any 
public  improvements,  except  such  as  strictly 
pertained  to  its  proper  governmental  func- 
tions. Hence,  in  the  controversy  between 
t22  L.R  A. 


the  two  great  national  parties  during  the 
last  80  years  of  the  first  naif  of  Uie  present 
century,  the  phrase  "  interna]  improvements" 
was  generally,  if  not  always,  used  with  ref- 
erence to  the  building  of  turnpikes  and  canals 
(and  latterly  railroads),  and  tne  improvement 
of  rivers  and  harbors,  because  those  were  the 
only  works,  public  and  internal  in  their  nat- 
ure, in  which  it  was  proposed  that  the  fed- 
eral government  should  embark.  The  same 
was  true  of  the  state  governments.  The  con- 
struction of  roads,  canals,  and  the  like,  were 
the  only  works  of  internal  or  public  im- 
provement, outside  those  required  in  the  per- 
formance of  strictly  governmental  functions, 
in  which  they  engaged.  But,  suffering  as 
the  people  were  for  want  of  channels  of  travel 
and  commerce,  which  seemed  the  ffreat  de« 
sideratum  for  the  development  of  the  coun- 
try, many  of  the  states,  for  a  time,  expended 
large  sums  of  money,  and  incurred  immense 
debts,  in  the  construction  of  roads  and  canals, 
some  of  which  were  of  much  value,  and  others 
of  very  little  value,  the  cost  and  management 
of  which,  in  many  cases,  resulted  in  financial 
disaster,  bankruptcy,  and  even  state  repudia- 
tion. This  was  notably  true  in  the  ^reat 
financial  crash  of  1886-87.  Experience  dem- 
onstrated that  such  enterprises  could  not 
be  economically  constructed  or  profitably  and 
prudently  administered  by  the  government ; 
and  hence  many  of  the  states  not  only  made 
provision  for  disposing  of  their  works  of 

gublic  improvement,  but.  in  view  of  their 
itter  experience,  inserted  in  their  constitu- 
tions provisions  prohibiting  the  state  from 
ever  again  engaging  in  such  undertakings. 
The  purpose,  clearly,  was  to  remand  all  such 
words  to  private  enterprise,  and  to  protect 
the  citizen  from  being  taxed  for  them.    These 

f provisions  were  incorporated  by  the  people 
n  their  constitutions  as  precautions  against 
injudicious  action  bv  their  legislatures  or  • 
even  themselves,  if,  in  a  time  of  inflation  or 
popular  excitement,  they  should  be  tempted 
to  embark  in  public  improvements  in  cases 
where  they  were  not  content  to  wait  the  re- 
sult of  private  enterprise.  This  state  had 
an  experience  of  this  kind  at  an  early  day, 
in  the  adoption  of  the  $5,000,000  loan  bill, 
in  the  form  of  a  constitutional  amendment. 
The  result  of  that  experiment  is  a  matter  of 
familiar  history.  In  the  case  of  the  states, 
as  in  the  case  of  the  federal  government,  it 
is  no  doubt  true  that  what  wa^  prominently 
in  mind  in  usinir  the  term  "works  of  internal 
improvement,"  or  "public  improvement," 
were  roads,  canals,  rivers,  and  other  avenues 
of  commerce,  and  that  it  was  the  evils  re- 
sulting from  the  states  embarking  in  that 
class  of  improvements  i^hich  chiefly  led  to 
the  adoption  of  these  constitutional  prohibi- 
tions. As  already  suggested,  the  reason  was 
that  this  was  the  only  class  of  public  works 
in  which  the  states,  up  to  that  time,  had  en- 
gaged. No  case,  we  admit,  can  be  found, 
in  which  it  has  been  held  that  a  grain  eleva- 
tor is  a  work  of  internal  improvement ;  for, 
so  far  as  we  can  discover,  Minnesota  is  the 
pioneer  state  in  attempting  to  embark  in  any 
such  enterprise.  But  it  is  eoually  true  that 
no  case  can  be  found  in  which  it  has  been 
held  Uiat  works  of  internal   improvement 
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mean  only  channels  or  mediums  of  travel 
and  commeice.  Indeed,  even  if  the  term  was 
to  be  given  the  restricted  meaning?  contended 
for,  it  is  not  apparent  why  it  would  not  still 
include  the  works  contemplated  by  this  act; 
for  an  elevator  on  the  navigable  waters  of  a 
great  lake,  with  terminal  connections  with 
all  the  railways  centering  at  that  point,  and 
equipped  with  "all  necessary  spur  tracks, 
terminal  yards  and  other  facilities  to  receive 
and  ship  grain,"  is  merely  ancillarv  to  the 
transportation  of  the  property.  In  fact,  the 
receipt  and  storage  of  the  grain  into,  and  its 
deliverer  out  of,  such  an  elevator,  is  but  a 
part  of  its  transportation. 

But  we  reject  any  such  narrow  definition 
of  the  term  **  works  of  internal  improvement, " 
and  we  are  not  without  authority  for  our 
position.  An  act  of  the  legislature  of  Ne- 
braska authorized  the  issue  of  bonds  by  any 
county  to  aid  in  the  construction  of  any  rail- 
road or  other  work  of  internal  improvement. 
There  was  some  ground,  here,  to  hold,  upon 
the  application  of  the  doctrine  of  ejusdem 
generis,  that  the  act  applied  only  to  works 
similar  in  kind  to  railroads.  But  in  Traver 
V.  Merrick  County  Comrs.,  14  Neb.  827,  45 
Am.  Rep.  Ill,  it  was  held  that  a  water  grist- 
mill erected  for  public  use,  the  rates  of  toll 
to  be  regulated  by  the  county  commission- 
ers, and  being  subject  to  regulation  by  the 
legislature,  was  a  work  of  internal  improve- 
ment, within  the  meaning  of  the  act ;  the 
court  saying  that  the  test  for  determining 
the  character  of  an  improvement  of  this  kina 
is  the  use  for  which  it  is  designed.  If  it  is 
for  public  use,  subject  to  legislative  control 
and  regulation,  it  would  seem  to  come  with- 
in the  meaning  of  the  words  "*  internal  im- 
provement." In  Blair  v.  Ouming  County , 
111  U.  8.  863,  28  L.  ed.  457,  the  Supreme 
Court  of  the  United  States,  in  construine 
this  same  act,  held  that  bonds  issued  to  aid 
a  company  in  improving  a  water  power  for 
the  purpose  of  propelling  public  gristmills 
were  issued  to  aid  in  constructing  a  "  work 
of  internal  improvement,"  and  indorsed  the 
decision  in  Traver  v.  Merrick  County  Comrs. 
as  a  correct  exposition  of  the  statute.  A  stat- 
ute of  Kansas  authorized  towns  and  coun- 
ties to  issue  bonds  **  for  the  purpose  of  build- 
ing bridges  or  to  aid  In  the  construction  of 
railroads,  water  powers  or  other  works  of 
internal  improvement."  Laws  1872,  chap. 
68,  §  1.  Another  statute  declared  all  custom 
gristmills  to  be  public  mills,  and  regulated 
their  management.  In  Burlington  tkop,  v. 
Beasley,  U  U.  S.  810,  24  L.  ed.  161,  it 
was  held  that  bonds  issued  to  aid  in  the 
construction  of  a  steam  custom  mill  were 
authorized  by  the  statute, — in  other  words, 
that  a  steam  custom  mill  was  a  work  of  in- 
ternal improvement,— the  court  saying  that 
the  expression  is  usually  applied  to  railroads 
and  canals,  but  to  confine  it  to  those  two 
subjects  would  be  to  give  the  statute  a  nar- 
row construction ;  also,  that  railroads,  turn- 
pikes, buildings,  bridges,  ferries,  reclaiming 
swamps,  and  the  like,  are  no  doubt  improve- 
ments, and,  if  such  improvements  are  with- 
in the  limits  of  a  town  or  county,  they  are 
internal  to  such  town  or  county.  In  this  case, 
as  in  others,  the  terms,  **  works  of  internal 
23L.R.A. 


Improvement,"  "public  improvements,"  and 
"public  works,"  seem  to  be  used  as  synony- 
mous. In  Sparrow  v.  State  Land  Office  Q/rnf., 
56  Mich.  567,  the  court,  speakinir  through 
Justice  Campbell,  commenting  on  a  provision 
in  the  constitution  of  that  state  the  same  as 
in  our  own,  says :  **  The  phrase  is  as  broad 
as  language  can  make  it.  It  can  make  no 
difference  for  what  direct  or  indirect  purpose 
of  public  utility  an  improvement  is  made, 
so  long  as  it  comes  within  such  a  definition. 
•All  works  of  convenience,  whether  for  trave!. 
drainage,  or  irrigation,  are  similar  in  their 
nature.  Any  such  work  that  is  deemed  im- 
portant enough  for  the  state  to  construct  is 
within  the  rule,  and,  if  not  built  in  the  per- 
mitted way  [by  devoting  thereto  the  avails 
of  any  j^ant  to  the  state  for  that  specific  pur- 
pose], is  within  the  prohibition."  In  Lea- 
venworth County  Comrs.  v.  Miller^  7  Kan.  493, 
12  Am.  Rep.  &5,  in  commenting  on  a  sim- 
ilar provision  in  the  constitution  of  that 
state,  the  court  savs :  "  The  state,  as  a  state, 
is  absolutely  pronibited  from  engaging  in 
any  works  of  internal  improvement-  We 
will  concede  that  this  prohibition  does  not 
extend  to  the  building  of  a  statehouse,  pen- 
itentiary, state  university,  and  such  other 
public  improvements  as  are  used  exclusively 
by  and  for  the  state  as  a  sovereign  corpora- 
tion ;  but  it  does  extend  to  every  other  spe- 
cies of  public  improvement."  And  again, 
in  the  same  case,  in  enumerating  the  kind  of 
improvements  which  the  state  is  prohibit^Mi 
from  making,  the  court  mentions,  amon^ 
others,  drains,  waterworks,  gas  works,  anii 
the  like.  These  cases  clearly  indicate  tiie 
general  understanding  of  the  judicial  mind 
as  to  the  meaning  of  the  term  "  works  of  in- 
ternal improvement,"  an  used  in  statutes  and 
constitutions,  and  demonstrate  that  the  courts 
have  never  supposed  that  it  was  to  be  re- 
stricted to  channels  of  travel  and  commerce, 
but,  on  the  contrary,  have  always  assumed 
that  it  included  "any  kind  of  work  that  is 
deemed  important  enough  for  the  state  to 
construct, "  except,  of  course,  as  indicated  in 
Leavenworth  County  Comrs.  v.  MiUer,  supra, 
those  which  are  used  exclusively  by  and  for 
the  state,  as  a  sovereign,  in  the  performance 
of  its  governmental  functions,  such  as  a  state 
capitoT,  state  university,  penitentiaries,  re- 
formatories, asylums,  quarantine  buildings, 
and  the  like ;  for  education,  the  prevention 
of  crime,  charity,  and  the  preservation  of 
public  health  aie  all  recognized  functions  of 
state  government.  The  distinction  between 
buildings  for  such  purposes,  and  an  elevator 
in  which  to  carry  on  the  business  of  storing 
grain,  is  too  palpable  to  require  argument, 
and  the  attempt  to  liken  the  latter  to  the 
former  is  little  less  than  absurd. 

The  far-reaching  consequences  of  restrict- 
ing this  constitutional  inhibition  to  high- 
ways for  travel  and  commerce  can  readily  be 
foreseen.  It  would  leave  the  state,  through 
its  legislature,  at  liberty,  in  every  period  of 
infiation  or  excitement,  to  embark  in  any 
and  every  other  sort  of  enterprise,  outaide  of 
its  legitimate  governmental  functions,  which 
might  be  deemed  of  public  benefit.  It  would 
admit,  not  only  of  building  grain  elevators, 
but  also  of  engaging  in  ichemes  of  drainage. 
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Irrigation,  developing  water  powers,  build- 
ing public  gristmills,  public  creameries  and 
cheese  factories,  establishing  stock  yards  and 
packing  houses,  and  other  like  enterprises, 
almost  without  limit.  Certainly,  to  en^ge 
in  such  enterprises  as  these  at  the  expense 
of  the  taxpayers  of  the  state  is  quite  as  much 
within  the  mischiefs  aimed  at  by  the  con- 
stitution as  to  engage  in  the  construction  of 
highways  for  commerce ;  and  there  is  even 
less  excuse  for  it,  for  public  highways  for 
traffic  and  travel  are  of  more  general  public 
importance,  and  less  capable  of  being  fur- 
nished by  unaided  individual  enterprise. 

The  time  was  when  the  policy  was  to  con- 
fine the  functions  of  government  to  the  lim- 
its strictly  necessary  to  secure  the  enjoyment 
of  life,  liberty,  and  property.  The  old  Jef- 
ferson ian  maxim  was  that  the  country  is 
governed  the  best  that  is  governed  the  least. 
At  present,  the  tendency  is  all  the  other  way, 
and  towards  socialism  and  paternalism  in 
government.  This  tendency  is,  perhaps,  to 
some  extent,  natural,  as  well  as  inevitable, 
as  population  becomes  more  dense,  and  so- 
ciety older,  and  more  complex  in  its  rela- 


tions. The  wisdom  of  such  a  policy  is  not 
for  the  courts.  The  people  are  supreme,  and, 
if  they  wish  to  adopt  such  a  change  in  the 
theory  of  government,  it  is  their  right  to  do 
so.  But  in  order  to  do  it  they  must  amend 
the  constitution  of  the  state.  The  present 
constitution  was  not  framed  on  any  such 
lines. 

It  is  always  a  delicate  as  well  as  an  un- 
gracious task  to  declare  invalid  an  act  of  a 
CO  ordinate  branch  of  the  government,  and 
should  never  be  done,  except  in  cases  free 
from  reasonable  doubt.  But  the  legislature 
is  not  the  people,  any  more  than  are  the  ex- 
ecutive and  Judiciary.  Like  them,  it  is  a 
branch — doubtless  the  most  important  one — 
of  the  government,  and,  equally  with  them, 
subject  to  the  limitations  imposed  bv  the 
constitution;  and,  whenever  it  has  clearly 
transcended  those  limitations,  it  is  the  duty 
of  the  judiciary  to  so  declare.  The  act  now 
under  consideration  seems  to  us  so  clearly  in 
violation  of  the  constitution,  that  it  is  our 
bounden  duty  to  so  hold. 

Ordtr  reverted,  » 


MICHIGAN  SUPREME  COURT. 


George  W.  JENKS,  Survivor,  etc., 

V. 

Frank  PAWLOWSKI  6t  al.,  AppU, 


(. 


.Mieh.. 


.) 


A  Tendor  of  vUlage  premises  upon  oondi- 
tion  that  no  intozicatiiicr  liquors  shall 
be  sold  thereon  cannot  maintain  a  suit 
to  enjoin  the  sale  of  such  liquor  in  viola- 
tion of  suob  oonditlon  where  he  has  subsequently 
sold  adjoining  premises  without  restriotion,  and 
such  adJoinlDg  premises  have  been  and  are  used 
for  the  sale  of  liquor,  since  such  restrictions  are 
sustained  upon  the  theory  that  a  person  has  the 
right  in  disposing  of  his  property  to  prevent  suoh 
a  use  by  the  grantee  as  may  diminish  the  value  of 
remaining  land  or  impair  its  eligibility  for  other 
usee,  and  the  fact  that  the  omission  of  a  restric- 
tion in  the  subsequent  deed  was  a  mistake  will 
not  affect  the  result. 

(December  8,  lfi03.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Huron  County  in 
favor  of  complainants  in  a  suit  to  enjoin  the 
sale  of  intoxicating  liquors  on  certain  prem- 
ises in  alleged  violation  of  a  restrictive  cov- 
enant in  the  title  deeds.    Reverted. 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Mr.  William  T.  Mitohell,  with  Mr, 
John  F.  Murphyy  for  appellants : 

Complainants  have  not  only  lost  but  have 
'Waived  any  right  they  may  have  had  to  in- 
sist upon  the  observance  of  these  conditions. 

To  insist  on  enforcing  the  condition  as  to 
one  in  the  same  locality  with  another  unre- 
strained works  a  hardship  and  is  unjust. 


NoTS.~For  conditions  against  sale  of  1ntoxioat< 
iBg  liquor  on  premises  conveyed,  see  note  to  Post 
▼.  Weil  (N.  Y.)  6  L.  R.  A.  ttS. 
SJL.  R.A. 


The  party  in  whose  favor  the  condition 
is  reserved  may  be  held  to  waive  it  bjr  any 
act  of  his  own'which  would  render  insisting 
upon  it  unjust. 

Smith  V.  Barrie,  56  Mich.  814,  56  Am 
Rep.  391. 

If  it  was  the  intent  or  plan  of  complain- 
ants to  shut  off  the  business  in  that  locality 
for  the  benefit  or  preservation  of  their  other 

Eropertv  in  that  vicinity  or  to  protect  their 
omes  from  the  noxious  business  they  have 
broken  their  plan  by  selling  other  property 
without  similar  conditions  and  so  assenting 
to  the  business. 

Duncans.  Central  Pom.  R.  Go.  86  Ky.  525. 

By  the  sale  of  part  of  the  same  lot  without 
the  restriction  and  permitting  the  business 
on  the  part  so  sold,  defendants  bad  the  right 
to  interpret  complainant's  act  as  an  abandon- 
ment of  any  right  to  enforce  the  condition. 

Chip])eiDa  Lvmber  Go.  v.  Tremper,  4  L.  R. 
A.  373,  75  Mich.  86. 

Mr.  Elbridg^e  F.  Bacon  for  appellee. 

McGrathy  «/*.,  delivered  the  opinion  of 
the  court: 

This  is  a  bill  to  enjoin  the  sale  of  intoxi- 
cating liquors  upon  premises  In  the  village 
of  Sand  Beach,  conveyed  by  complainant  and 
another  to  Frank  Pawlowski's  grantor  by 
deed  dated  October  3,  1888,  which  contained 
the  following  provision  :  "This  conveyance 
and  estate  in  the  said  premises  hereby  created 
is  subject  to  the  express  condition  that  if  the 
party  of  the  secona  part,  their  heirs  or  as- 
signs, shall  at  any  time  sell  or  keep  for  sale, 
or  knowingly  permit  any  person  under  them 
BO  to  sell  or  keep  for  sale,  any  spirituous  or 
intoxicating  liquors,  whether  distilled  or 
fermented,  the  entire  title  and  estate  in  and 
to  said  premises  conveyed  and  created  shall 
cease,  and  the  title  in  and  to  said  premises 
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shall  thereupon  at  onoe  reyert  to  and  vest  In 
the  parties  of  the  first  part,  their  heirs  and 
assigns  forever,  and  it  shall  then  be  lawful 
for  Uie  parties  of  the  first  part,  their  heirs  or 
assigns,  to  re-enter  upon  said  premises,  and 
said  party  of  the  second  part,  their  heirs  or 
assigns,  and  every  person  claiming  under  him 
or  them,  wholly  to  remove,  expel,  or  put 
out. "  Prior  to  the  date  of  the  deed  in  ques- 
tion, complainant  had  conveyed  several 
parcels  of  land  in  the  village  to  other  parties 
without  restriction.  The  last  of  these  deeds 
was  dated  May  ^.  1888.  It  also  appears  that 
on  January  24,  1885,  complainant  conveyed 
a  parcel  of  land  adjoining  the  premises  in 
question  to  one  Lownr  by  deed  without  re- 
striction, and  that  Lowry,  from  1888  and 
down  to  the  time  of  the  hearing,  has  kept  a 
liquor  saloon  upon  the  premises  so  conveyed. 
Defendant  Frank  Pawlowski  operated  a  meat 
market  on  his  premises  until  August,  1891, 
since  which  time  his  son  has  kept  a  saloon 
therein.  Until  years  after  the  establishment 
of  the  Lowry  saloon,  defendant  had  observed 
th^  conditions  of  his  deed.  Restrictions  of 
this  class  are  sustained  upon  the  theory  that 
a  party  has  the  right,  in  disposing  of  his 
property,  to  prevent  such  a  use  oy  the  grantee 
as  might  diminish  the  value  of  remaining 
land,  or  impair  its  eligibility  for  other  uses. 
22L.R.A. 


Watraus  v.  Allen,  67  Mich.  862,  58  Am.  Rep, 
868 ;  Smith  ▼.  Barrie,  66  Mich.  814,  66  Am. 
Rep.  891. 

But  is  there  no  mutuality  in  such  agree- 
ments? It  certainly  cannot  be  said  that  a 
grantor  has  the  nsht  afterwards  to  sell 
an  adjoining  lot  without  restrictioDS,  and 
thereby  diminish  the  value  of  his  former 
grantee's  property,  and  impair  its  eligibility 
for  other  uses,  converting  the  locality  into 
a  saloon  locality,  and  still  be  allowed  to  in- 
sist upon  the  restriction.  The  damage  to  de- 
fendant's property  bv  the  permission  and  ex- 
istence of  Lowry 's  saloon  is  quite  as  apparent 
as  that  to  complainant  by  reason  of  his  own- 
ership of  an  hotel  and  his  residence  in  the 
same  block.  OhippetDa  Lumber  Oo.  y.  IVvm- 
per,  76  Mich.  86,  4  L.  R.  A.  878.  It  is  no 
answer  to  say  that  the  omission  of  the  re- 
striction in  the  deed  to  Lowry  was  a  mistake. 
The  consequences  are  the  same  to  defendants. 
No  proceedings  have  been  taken  to  correct 
such  mistake. 

The  decree  beUne  muet  be  revereed,  and  the  biU 
dUmieeed. 

Hooker*  Ch,  J.,  concurred  in  the  result 
the  other  Justices  ooncuned  with  MeCh-mtht 
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SHOWING  the  CliaDges,  Progress,  and  Development  of  the  Law  daring  the  Second  Quarter 
of  the  Judicial  Year  Beginning  with  Oct.  1, 1898,  Classifled  as  FoUows: 


I.  Public,  Official,  and  Statutobt  Mattbba. 
II.  Contractual  and  Commercial  RblationB)» 
III.  Corporations  and  Assooiationb. 
Domestic  Relations. 

FiDUCIARIBB  AND  ReFRESBNTATIYES. 

Torts;  Neolioencb;  Injuries:  Nuisances. 
Property  Rights;  Liens;  Gifts;  Wills. 
yill.  Civil  Remedies;  Rules  and  Principles. 
IX.  Criminal  Law  and  Practice. 


IV. 
V. 
VI. 

vn. 


L  Public*  Official,  and  Statutory  Matters. 


The  conitftutionality  of  a  statute  providing 
for  the  state  ownership  of  an  elevator  or  ware- 
faoase  for  grain  is  denied  as  not  coming  within 
the  exercise  of  police  power  and  as  violating 
the  constitutional  prohibition  against  carrving 
on  works  of  internal  improvement  (Minn.) 
857. 

The  relatione  of  the  different  parts  of  the 
|rovernment  to  each  other  which  have  arisen 
iQ  several  important  recent  cases  are  again 
considered  in  a  Rhode  Island  case,  touching 
the  power  of  the  governor  to  adjourn  the  gen- 
eral assembly.    (R.  I.)  716. 

Oerrymander, 

An  apportionment  act  in  the  nature  of  a 

Gerrymander  >is  held  unconstitutional  in  New 
ersey  on  the  ground  that  a  division  of  coun- 
ties into  election  distdcts  is  not  constitutional. 
^N.  J.)  548. 

Interstate  eommeree. 

The  question  what  constitutes  interstate 
commerce  is  involved  in  a  telegraph  case  in 
which  a  message  between  two  points  in  the 
same  state,  though  passing  through  another 
state,  is  held  not  to  constitute  such  commerce. 
<N.  C.)  570. 

The  question  of  original  packages  is  dis- 
^cussed  verv  vigorouslv  in  a  Pennsylvania  case, 
which  holds  Uiat  to  be  protected  as  interstate 
commerce  such  apackagis  must  be  of  the  form 
and  size  usual  in  such  commerce,  and  not  put 
up  with  a  view  to  retail  trade.    (Pa.)  155. 

The  attempt  to  discriminate  against  meat 
from  other  states  is  held  unconstitutional,  al- 
though the  ordinances  involved  did  not  on 
their  face  purport  to  discriminate  against  in- 
terstate business.    (0.  C.  8.  D.  Ga.)  775. 

The  claim  made  in  a  Nebraska  case  that  a 
<x>n tract  for  interstate  transportation  is  not 
subject  to  state  law  prohibiting  contracts  lim- 
iting liability  is  denied,  as  is  also  the  claim 
that  state  courts  have  not  Jurisdiction  in  such 
case.    (Neb.)  885. 

Ocmrti, 

The  jurisdiction  of  a  court  to  compel  town 
officers  to  call  a  new  election  for  a  member  of 
assembly  is  upheld  in  a  Rhode  Island  case, 
against  a  contention  that  it  is  interference 
22  L.  R  A«  65 


with  the  right  of  the  legislature  to  Judce  of 
the  election  and  qualification  of  menioers. 
(R.  L)  65. 

The  inherent  power  of  a  court  to  provide 
facilities  for  its  business  is  illustrated  in  a  case 
deciding  that  a  court  may  order  the  sheriff  to 
operate  an  elevator  in  a  court-house,  notwith- 
standing the  orders  of  the  county  commission- 
ers agamst  its  use.    (Ind.)  808. 

Another  recent  case  on  the  conflict  between 
courts  and  countv  officers  respecting  court 
rooms  holds  that  the  power  of  courts  to  make 
repairs  to  court  rooms  cannot  be  extended  to 
practical  reconstruction  of  the- court-house. 
(Ind.)  402. 

Jurisdiction  of  the  supreme  court  of  Wis- 
consin under  the  constitution  being  appellate 
only,  with  certain  exceptions,  a  statute  attempt- 
ing to  provide  for  a  review  of  the  evidence 
and  for  Judgment  upon  questions  of  fact  re- 
gardless of  the  decision  below,  ts  held  uncon- 
stitutional.   (Wis.)  609. 

Qffleen. 

The  contest  of  the  right  to  municipal  offices 
presents  several  interesting  questions  in  a  Con- 
necticut case  in  respect  to  the  action  of  the 
mayor  and  of  the  aldermen  in  voting  and  in 
appointments  to  office.    (Conn.)  658. 

The  inherent  power  of  the  common  council 
of  a  city  to  remove  a  city  counselor  for  whose 
removal  no  provision  is  made  is  denied  in  a 
Michigan  case  which  suggests  the  interesting 
question  as  to  implied  powers  of  municipal 
councils.    (Mich.)  842. 

The  power  of  a  governor  as  to  the  appoint- 
ment of  officers  to  fill  vacancies  is  discussed  at 
length  in  a  Wvoming  case,  in  which  an  ap- 
pointment to  dU  a  vacancy  until  the  legisla- 
ture meets  is  held  not  to  expire  on  the  meeting 
of  the  legislature  so  as  to  create  a  vacancy^ 
(Wyo.)  751. 

The  clerk  of  a  district  court  in  Kansas  is 
held  not  liable  for  a  lack  of  skill  or  honest  er- 
rors of  judgment  in  making  a  search  and  cer- 
tifying to  ue  result,  as  it  is  not  his  duty  al- 
though he  supposed  it  to  be,  and  received 
twenty-five  cents  for  his  services.    (Ean.)  99. 

The  distinction  between  Judicial  and  discre- 
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tionarv  action  of  county  commissioDers  is  dis- 
cussed in  a  case  which  holds  that  the  allow- 
ance of  additional  salary  to  judges  under 
Indiana  statutes  is  discretionary  and  not  sub- 
ject to  an  appeal.  (Ind.)615. 
Elections. 

Legislative  control  over  municipal  elections 
is  elaborately  discussed  in  a  Florida  case  in 
which,  among  other  things,  the  use  of  official 
ballots  and  the  qualifications  of  voters  are  in- 
volved.   (Pla.)  124. 

The  question  whether  the  provisions  of  the 
Australian  ballot  law  against  distinguishing 
marks  are  mandatory  or  directory  is  settled  in 
an  Indiana  case  to  the  effect  that  they  are 
mandatory.    (Ind.)  468. 

Jurors. 

A  dentist  is  held  not  to  be  a  practitioner  of 
medicine  exempt  from  juiy  duty,  although  he 
is  registered  as  a  dental  surgeon  according  to 
law  and  has  a  diploma  from  a  reputable  dental 
college.    (Mo.)  799. 

Aliens. 

The  effect  on  a  woman  citizen  of  her  mar- 
riage to  an  alien  is  considered  in  a  federal  case, 
which  holds  that  she  does  not  become  ex- 
patriated, where  the  parties  reside  in  this 
country.    (C.  C.  E.  D.  La.)  148. 


RfcsuMft  OF  Decisioks. 
(Public,  OmoiAi.,  akd  Statutobt  mattebs.) 


The  important  question  of  the  extent  of 
municipal  authorities  to  permit  the  use  of 
streets  for  private  purposes  is  unusually  well 
presented  in  an  Ulinois  case,  in  which  an  ordi- 
nance, attempting  to  vacate  a  portion  of  a 
street  for  the  sole  pnrpose  of  allowin^r  its  use 
by  a  private  person,  was  held  void.    (111.)  893. 

Tasres. 

The  question  of  exemption  from  taxation  of 
the  capital  stock  of  a  manufacturing  company 
is  presented  in  Pennsylvania  cases,  holding 
that  the  power  of  a  corporation  to  engage  in 
mining  for  the  supply  of  its  own  raw  material 
does  not  defeat  its  exemption.    (Pa.)  228. 

And  this  is  held  even  in  case  such  right  of 
mining  is  actuallv  exercised,  but  in  that  case 
there  is  required  an  apportionment  of  the 
capital,  allowing  the  exemption  of  that  part 
only  which  is  used  in  manufacturing.  (Pa.) 
282. 

The  exemption  of  the  property  of  charitable 
institutions  is  held  to  be  limited  under  the 
Montana  constitution  to  property  used  by 
them.    (Mont.)  684. 

Taxation  of  the  stock  in  trade  of  a  partner- 
ship is  to  be  made  at  the  place  of  business  and 
may  properly  be  made  to  the  firm  instead  of 
to  the  members,  under  a  constitutional  pro- 
vision that  foods  permanently  located  may  be 
assessed  at  the  place  of  location.    (Md.)  477. 

A  striking  departure  from  the  ordinary 
course  of  tax  proceedings  Initiated  by  a  Mis- 
sissippi statute  is  declared  unconstitutional. 
(Misa)  346. 

License  tax. 

The  constitutionality  of  a  tax  on  the  exer- 
cise by  a  lawyer  of  his  profession  is  again  af- 
firmed.    (Fla.)  699. 

A  license  fee  of  $1,000  on  emigrant  agents 
in  certain  counties  only,  who  contract  for  la- 
borers to  work  outside  the  state,  is  he^d  to  be 
unconstitutional  as  a  police  regulation,  because 
22  L.R.  A. 


of  its  prohibitory  character  and  as  a  tax  be- 
cause of  its  want  of  uniformity.    (N.  C.)  472. 
Common  ktto. 

The  validity  of  an  oral  contract  for  lands,  in 
the  absence  of  any  statute  on  the  subject,  is 
upheld  in  an  Oklahoma  case,  which  holds  that 
the  common  law,  unmodified  by  English  or 
American  statutes,  was  the  law  of  Oklahoma 
on  the  entry  of  setUers.  (Okla.)  601. 
Retrospective  latjos. 

The  constitutionality  of  retrospective  laws  is 
denied  in  the  case  of  a  statute  allowing  parol 
evidence  to  identify  land  which  is  not  suffi- 
ciently described  in  a  writing.    (N.  C.)  379. 

Judgments  for  the  sale  of  lands  or  interests 
therein  are  held  in  a  Eiinsas  case  to  be  un- 
affected by  a  subsequent  statute  extending  the 
time  for  redemption  froni  such  sales,  although 
the  sales  have  not  yet  been  made.  (Kan.)  465. 
Constitutional  rights  in  property. 

The  right  to  the  use  of  a  street  in  front  of 
abutting  lots  is  held,  on  discussion  of  the  cod- 
flicting  decisions,  to  be  property,  which  can- 
not be  taken  without  compensation.   (Md. )  668. 

The  rights  of  abutting  owners,  dven  when 
they  do  not  own  the  fee  of  a  street,  are  dis- 
cussed at  length  in  a  North  Carolina  case, 
which  holds  that  compensation  is  necessary  on 
damaging  their  property  by  narrowing  a  street 
or  making  it  unsafe  or  dangerous,  by  con- 
structing a  steam  railroad  therein,  (r^.  C.) 
627. 

The  power  of  the  legislature  to  compel  a 
railroad  company  to  receive  mileage  tickets  of 
other  compares  is  denied  as  an  unconstitu- 
tional taking  of  property  without  compensa- 
tion, where  no  provision  is  made  for  the  re- 
demption of  such  tickets.    (Mass.)  112. 

The  noise  and  vibration  of  a  pumping  sta- 
tion for  city  waterworks  is  held  to  constitute 
an  actionable  nuisance  as  to  the  owner  of  ad- 
joining property,  whose  buildings,  thougli 
subsequently  erected,  are  made  untenantable 
thereby;  and  general  authority  to  the  dty  to 
construct  necessary  structures  for  the  water- 
works will  not  Justify  the  nuisance  even  if 
the  legislative  act  authorized  it,  without  com- 
pensation to  the  injured  person.    (N.  Y.)  241. 

The  constitutional  right  to  make  contracts 
is  expressly  declared  in  an  Illinois  case  to  be  a 
property  nght,  and  a  statute  compelling  week- 
ly payment  of  wages  by  certain  corporations  is 
held  to  infringe  the  rights  of  employ^,  as  weU 
as  of  the  corporations.    (111.)  840. 

The  power  of  the  legislature  to  interfere 
with  the  use  of  one's  own  property  is  illustrated 
by  a  decision  upholding  a  statute  prohibiting 
the  sale,  offering  for  sale,  or  possession  durini! 
the  close  season,  of  fish  or  of  trout  artificially 
propagated  on  one's  own  premises.  (Mass.) 
499. 

The  right  of  riparian  owners  to  make 
wharves  is  held  in  an  Oregon  case  to  be  proper- 
ty which  cannot  be  destroyed  by  revocation  of 
the  license  to  build  such  wharves,  without  pro- 
cess of  law  and  due  compensation  therefor, 
(Or.)'786. 

Eminent  domain. 

An  attempt  to  take  tide  lands  for  railroad 
purposes  is- defeated  in  a  Washington  case 
which  holds  that  tide  lands  are  not  includ- 
ed in  the  term  "  state  lands,"  under  the  con- 
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stitution  and  statutes  of  that  state.     (Wash.) 
217. 

The  oonstltutionalitj  of  a  statute  authoriz- 
ing a  oondemnation  of  land  for  a  private  road, 
on  which  the  decisions  have  been  in  conflict,  is 
denied  in  a  Nebraska  case.    (Neb.)  496. 
Publie  impraimnenU. 

The  necessity  of  bcDeflts  to  be  sustained  on 
an  assessment  for  local  improvements  is  clear* 
\y  shown  in  an  Oregon  case  which  decides  that 
an  assessment  without  benefits  is  the  taking  of 
property  without  due  process  of  law  which 
the  courts  may  enjoin.    (Or.)  718. 


KiBUicfe  OF  Decibioks. 

'  (OOinilAOXUA]^  AHD  COmOBOIAIi  BnLAXIOVB.» 


wt 


The  oonstitutiouality  of  a  Sunday  law  Is 
yigorously  attacked  in  a  Maryland  case,  which 
unhesitatingly  declares  the  validity  of  the  law, 
although  as  the  writ  of  error  was  quashed  the 
question  was  not  strictly  open  for  decision. 
(Md.)  7«1. 

So  in  Michigan  prohibiting  the  business  of 
barbers  on  Sunday  under  severer  penalties 
than  those  imposed  on  other  business,  but  ex- 
cepting those  who  keep  Saturday  as  the  Sab- 
bath, is  held  not  to  be  unconstitutionaL 
(Mich.)  «W. 


n.    CONTRAOTUAL  AMD  COMHBBOIAL    RELATI01I8. 


See  also,  as  to  Interstate  Gommetoe,  wpra, 
L 

J&iTit  or  several. 

The  question  whether  a  subscription  con- 
tract is  joint  or  several  is  decided  in  case  of  a 
somewhat  peculiar  contract  by  holding  the 
contract  to  be  several  only  in  part  (Minn.) 
80. 

UniUOeral. 

The  validity  of  a  unilateral  promise  to  pay 
for  property  is  presented  in  a  case  as  to  a  so- 
called  "  wheat  ticket/'  which  is  held  valid  al- 
though no  consideration  was  expressed  there- 
under when  a  good  consideration  existed. 
(Minn.)  617. 

Otmeignment, 

The  title  to  goods  consigned  to  an  a^nt  for 
sale  is  discussed  in  a  West  Yirginm  case, 
which  holds  that  the  goods  belong  to  the  prin- 
ci  pal  until  a  bona  fide  sale  is  made.  (W.  Ya.) 
850. 

Sale. 

The  question  of  the  passing  of  title  by  de- 
livery of  property  to  a  carrier,  which  is  so 
frequently  raised,  is  decided  in  a  New  Jersey 
case  in  favor  of  the  passing  of  title  when  de- 
livery is  made  to  a  carrier  to  be  forwarded, 
under  instructions  of  a  purchaser.  (N.  J.) 
415. 

Warranhf. 

A  liability  for  breach  of  warranty,  discon- 
nected from  any  sale  of  property,  is  upheld  in 
case  of  false  representations,  though  made  in 
good  faith,  as  to  the  safety  of  a  horse  for  a 
lady  to  driye,  by  which  she  was  induced  to 
drive  the  horse  on  trial.    (Wis.)  512. 

The  rule  which  denies  any  implied  war- 
ranty of  quality  for  fitness  is  applied  to  the  sale 
by  stock  breeders  of  an  animal  that  is  bought 
for  breeding  purposes.    (Wis.)  187. 
Bills  and  notes. 

The  liabili^  of  the  maker  of  negotiable  pa- 
per which  is  fraudulently  raised  Is  considered 
in  a  federal  case,  holding  him  not  liable  for 
the  raised  amount.    (U.  B.  0.  C.  App.)  686. 
Oheeks. 

The  extinguishment  of  the  liability  of  the 
indorser  of  a  check  by  failure  to  present  it  in 
time  is  held  to  extinguish  also  his  liability  on 
an  indebtedness  for  payment  of  which  the 
check  was  indorsed.  (Tenn.)  785. 
Bonds, 

The  liability  on  an  official  bond  for  moneys 
prudently  deposited  in  a  bank  is  measured  by 


the  law  of  bailment,  and  is  not  extended  by  a 
promise  in  the  bond  to  pay  over  moneys  re- 
ceived, unless  constitutional  or  statutory  pro- 
visions have  changed  the  rule.    (Colo.)  4A9. 
Deed. 

Qee  bXso  irtfra,  VL 

Restrictions  in  a  deed  on  the  sale  of  intoxi- 
cating liquors  are  held  waived  by  the  grantor's 
failure  to  incorporate  them  in  subsequent 
deeds  of  neighboring  premises.    (Micb.)  863. 

A  deed  never  delivered,  although  placed  in 
escrow.  Is  not  a  sufficient  memorandum  to  sat- 
isfy the  statute  of  frauds,  if  the  terms  of  the 
contract  are  not  recited.    (HI.)  278. 
Leases. 

See  also  infra,  VI. 

The  right  of  a  tenant  in  respect  to  rent  on 
the  destruction  of  a  buildinn^is  involved  in  a 
Washington  case,  allowing  him  to  recover  back 
rent  paid  in  advance.     (Wash.)  618. 

Public  pdiey,  , 

The  invalidity  of  a  contract  on  grounds  of 
public  policy  is  illustrated  in  a  case  denying 
recoveiy  on  a  mortgage  assigned  merely  to 
evade  taxation.    (Kan.)  700. 

Bestraini  of  trade. 
The  doctrine  of  the  invalidity  of  contracts 
in  restraint  of  trade  is  somewhat  stronely  il- 
lustrated in  a  Massachusetts  case,  which  denies 
the  validity  of  a  stipulation  not  to  engage  in 
manufacturing  or  selling  fire  alarm  or  police 
telegraph  machines  for  a  period  of  ten  years. 
(Mass.)  678. 

Oontraet  of  offleer. 
The  question  of  the  right  of  an  officer  to 
compensation  for  services  rendered  under  a 
contract  with  the  body  of  which  he  is  a  mem- 
ber is  raised  in  respect  to  a  physician  perform- 
ing services  by  direction  of  the  board  of  health 
of  which  he  is  a  member,  and  he  was  allowed 
reasonable  compensation.    (Ark.)  855. 

As  to  liM: 
Agreeing  to  indemnify  a  publisher  against 
costs  and  damages  on  account  of  anything  in 
the  book  does  not  show  an  intent  to  publish  a 
libel,  which  will  make  the  agreement  unlaw- 
ful.   (Mass.)  258. 

Drunkenness, 
A  contract  by  an  intoxicated  person  for  the 
sale  of  property  at  an  inadequate  price  to  one 
who  knew  of  his  incapacity,  is  held  to  be  in- 
sufficient to  relieve  the  possessor  from  liability 
for  fraud  or  conversion.    (Ohio)  846. 
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Bau  haU  player. 

The  claim  of  the  right  to  discharge  a  base 
ball  player  under  a  custom  or  usaee  on  ten 
days'  notice,  if  he  is  deficient  in  pTayinff,  is 
denied  under  a  special  contract  of  hiring  n>r  a 
particular  time;  but  ordinary  skill  and  efficiency 
of  such  players  is  held  to  be  the  measure  re- 
quired.   (Md.)  690. 

OffenHve  huiinen. 

The  establishment  of  an  undertaker,  in 
which  dead  bodies  are  prepared  for  burial  and 
sometimes  embalmed  and  dissected,  is  held  to 
be  a  business  injurious  or  offensive  to  the 
neighboring  inhabitants,  within  the  terma  of 
a  restrictive  agreement.    (N.  Y.)  182. 

Oarrier$, 

The  right  of  a  passenger  to  a  seat  is  involved 
in  a  Mississippi  case  in  which  damages  are 
given  for  a  conductor's  abuse  of  a  passenger 
who  asks  for  a  scat  and  is  compelled  to  stand, 
while  a  seat  might  have  been  furnished  him. 
(Miss.)  269. 

The  validity  of  a  condition  in  a  free  pass 
against  an^  liability  whatsoever  for  injuries  to 
the  bearer  is  upheld  in  a  Washington  case  re- 
apeclin^  a  street  railway  injury.    (Wash. )  794. 

A  strict  construction  of  a  carrier's  contract 
with  a  passenger  in  favor  of  the  carrier  is 
made  in  a  I^ew  Jersey  case,  which  denies  the 
passenger's  ri^ht  to  take  an  ordinary  train 
from  a  junction  to'  complete  his  journey,  in- 
stead of  wailing  for  the  so-called  connecting 
train,  to  which  he  is  held  restricted  by  a  round- 
trip  ticket  to  a  point'on  a  branch  road,  exclud- 
ing the  right  to  stop  off.    (N.  J.)  251. 

Damage  for  detention  of  cars,  on  which 
there  have  been  few  decisions,  is  held  lawful 
in  «  Virginia  case.    (Va.)  580. 

A  Pennsylvania  case  of  mat  importance 
upholds  the  right  of  a  carrier  to  give  lower 
rates  to  a  manufacturing  establishment  for 
the  transportation  of  coal  than  to  coal  dealers 
for  similar  service,  on  the  ground  that  the 
conditions  are  dissimilar,  because  the  manu- 
facturing company  uses  the  coal  in  making 
products  which  in  turn  furnish  a  large  amount 
of  transportation  to  the  carrier.  (Pa.)  268. 
InMuranee. 

The  validity  of  an  oral  contract  for  insur- 


ance is  considered  in  an  Ohio  case,  in  which 
it  is  held  that  such  contracts  may  be  vahd. 
(Ohio)  768; 

The  doctrine  that  a  life  insurance  policy  ii 
a  wagering  contract,  in  the  absence  of  any  re- 
lationship by  blood  or  marriage,  or  of  some 
contractual  relation  between  the  parties  by 
reason  of  which  the  death  of  the  person  whose 
life  is  insured  may  cause  damage  to  the  beoe- 
ficiary,  is  applied  to  a  case  of  insurance  on  the 
life  of  a  church  member  for  the  benefit  of  a 
college  owned  and  controlled  by  the  church. 
(N.  C.)291. 

Insurance  taken  by  a  carrier  "to  cover  the 
liability  ...  as  carriers  and  warefaousemeD" 
is  held  not  to  cover  the  carrier's  liability  un- 
der a  collateral  contract  with  the  shipper  to 
procure  insurance  on  the  property.  (Minn.) 
890. 

The  effect  upon  the  rule  that  warranties  in 
an  application  for  insurance  must  be  literally 
true  without  regard  to  their  materiality,  of 
the  fact  that  the  ansvvers  were  made  by  the 
company's  agent,  who  is  charged  with  that 
duty,  after  full  statement  of  the  facts  to  him, 
is  discussed  in  an  important  federal  case,  in 
which  the  company  ia  held  bound  by  the 
agent's  mistake  or  misconstruction  of  the  terms 
of  the  application.    (U.  8.  C.  C.  App.)  S25. 

The  effect  of  an  insurance  agent's  knowl- 
edge of  the  facts  and  his  acceptance  of  the 
situation  as  equivalent  to  that  required  is  held 
in  a  Michigan  case  to  prevent  a  forfeiture  for 
breach  of  warranty.    (Mich.)  819. 

The  construction  of  an  accident  policy,  as 
to  the  time  within  which  notice  of  death  must 
be  given,  is  held  to  require  notice  only  from 
the  time  when  the  fact  of  death  is  kDown,  al- 
though the  policy  fixes  the  time  with  reference 
to  the  date  of  death.    (N.  Y.)  482. 

The  requirement  of  "sole  and  unconditional 
ownership"  of  the  insured  is  held  not  to  exist 
in  a  vendor  in  a  contract  of  sale,  distinguish- 
ing some  similar  cases  in  the  same  state. 
(Mich.)  527. 

The  interpretation  of  an  accident  insurance 
policy  in  respect  to  persons  found  dead  in  shal- 
low water  presents  several  interesting  ques- 
tions as  to  what  constitutes  disease  and  the 
cause  of  death.    (U.  8.  0.  C.  App.)  (190. 


in.  CoBPORATioiTB  Ain>  Associations. 


The  presumption  that  a  bank  is  a  corpora- 
tion instead  of  a  partnership  is  to  be  made 
against  one  who  asserts  a  partnership  liability 
of  a  member  or  stockholder,  at  least  where 
the  proof  shows  that  it  was  organized  with  a 
board  of  directors  and  declared  dividends, 
which  were  paid  by  a  cashier's  check.  (Pa.) 
276. 

Removal  by  a  corporation  of  its  property, 
place  of  business,  ana  all  Its  agencies  from  the 
state,  is  held  ground  for  dissolution.  (N.  C.) 
677. 

The  doctrine  that  a  corporation  cannot  es- 
cape liability  for  negligence  in  the  conduct  of 
a  business  because  the  business  is  ultra  vira  is 
strongly  illustrated  and  emphasized  in  a  Mas- 
sachusetts case.  (Mass.)  364. 
22  L.  R.  A. 


The  power  of  a  corporation  after  insolvency 
to  make  a  preference,  in  this  case  by  mort- 
gage, between  its  creditors,  is  discussed  very 
elaborately  in  a  Texas  case,  which  denies  the 
power.    (Tex.)  802. 

On  the  other  band  preferences  given  byco^ 
porate  ofiScers  to  themselves  are  upheld  by  a 
federal  court  in  Michigan,  following  the  atate 
decisions.    (U.  8.  C.  C.  App.)  817. 

The  lawfulness  of  a  change  in  a  church  con- 
stitution is  considered  by  the  supreme  court  of 
Pennsylvania  in  one  of  the  cases  arising  out  of 
the  division  of  the  Church  of  the  United  Breth- 
ren in  Christ,  which  holds  the  new  constitution 
valid  and  that  the  adherents  thereto,  and  not 
the  dissenters  therefrom,  constitute  the  church. 
(Pa.)  161. 
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The  qaestlon  of  estoppel  of  a  married  womaD 
hy  deed  is  discussed  in  a  Texas  case  denying 


the  estoppel  under  a  statute  autborlzioff  ber  to 
convey  ber  separate  estate.    (Tex.)  779. 
See  also,  as  to  injury  to  wile,  irrf^a^  VL 


y.   FiDUCIARIBS  AND  RbPRBSHNTATIYBB. 


See,  as  to  public  officers,  iupra,  L;  as  to  offi< 


1 


oer's  contract,  supra,  11.*  as  to  negligence  of 
village  trustees,  irtfra,  VL 


YI.  TOBTB;  NBeLTGBNCB;  INJURIES;  NUIBANCBB. 


Arrest, 

Altbougb  arrest  witbout  possession  of  a  war- 
rant tberefor  is  illegal,  it  is  beld  tbat  tbe  officer 
is  not  liable  for  false  imprisonment  if  tbe  ac- 
cused is  not  damaged  by  tbe  officer's  failure  to 
have  possession  of  the  warrant.  (Tex.)  87. 
Trupau  of  cattle. 

Tbe  fact  tbat  a  fence  in  Texas,  where  cattle 
are  allowed  to  run  at  large,  was  sufficient  when 
built  to  exclude  all  cattle  in  the  neighborhood 
will  not  affect  the  question  of  its  sufficiency  as 
against  an  exceptionally  small  class  of  young 
cattle,  such  as  calves  and  vearliDes,  which  are 
afterwards  brought  in.    (Tex.)  106. 

The  common-law  rule  as  to  the  duty  to  re- 
strain one's  domestic  animals  is  discussed  at 
length  in  an  lUinols  case,  which  holds  that 
under  tbe  Act  of  1874  the  common-law  rule, 
though  long  beld  inapplicable  to  tbe  conditions 
existmg  in  that  state,  is  now  established.  (HI.) 
55. 

Negligenee  ae  to  building, 
.  The  duty  of  an  owner  of  a  building  to  keep 
it  safe  !for  firemen,  who  enter  it  under  im- 
plied license  to  extinguish  a  fire,  is  denied  on 
the  ground  tbat  such  firemen  are  mere  li- 
censees.   (Ind.)  198. 

Obstruction  to  channel  under  bridge. 

Obstructions  in  a  navigable  channel  between 
piers  of  a  lawful  railroad  bridge  are  held  to 
creato  no  liability  on  the  part  of  the  railroad 
company,  if  it  bad  no  agency  in  causing  them, 
since  it  had  no  control  over  the  channel. 
(Fla.)  8(S8. 

lAbd  and  slander. 

Tbe  exemption  of  a  witness  from  liability 
for  defamatory  statements  in  testimony  is  sus- 
tained, unless  it  is  shown  tbat  the  words  were 
impertinent  and  malicious.    (Or.)  886. 

In  Louisiana  the  English  rule  of  absolute 

Srotection  of  defamatory  matter  in  pleadings 
I  not  followed,  but  the  protection  depends  on 
tbe  good  faith  of  the  allegation.  (La.)  649. 
Physician's  liability. 
Tbe  treatment  of  a  patient  by  a  physician  is 
to  be  tested  by  tbe  general  doctrines  of  bis 
school  and  not  by  those  of  ot^er  schooLk 
(CoDn.)848. 

If^vry  to  ioife. 
An  action  by  a  husband  and  wife  for  personal 
injuries  to  her  is  held  in  New  Jersey  to  be  de- 
feated by  bis  contributory  negligence  on  the 
ffround  tbat  he  has  a  power  coupled  with  an 
interest  in  the  suit.  (N.  J.)  460. 
22  L.  R  A. 


Carrier's  negligence. 

The  presumption  of  negligence  on  tbe  part 
of  a  carrier,  when  a  passenger  is  injured  in  a 
collision,  is  held  insufficient  to  create  ^  liability 
on  the  part  of  the  railroad  company  when  tbe 
facts  proved  show  that  the  criminal  act  of  a 
third  partjL  was  the  cause  of  the  accident. 
(Pa.)  806. 

At  railroad  crossing, 

Tbe  question  of  the  duty  to  stop  and  listen 
before  attempting  to  cross  a  railroad  is  pre- 
sented  in  an  unusual  way  in  a  Michigan  case, 
in  which,  against  tbe  dissent  of  a  minority  of 
the  court,  it  is Jield  that  the  failure  to  stop  and 
listen  is  not  negligence  as  matter  of  law,  al- 
though it  is  on  a  dark  night,  so  as  to  prevent  a 
recovery  for  injuries  done  by  an  engine  run- 
ning baickwards,  as  the  traveler  might  reason- 
ably  expect  that  a  train  in  the  night  would 
have  a  headlight.    (Mich.)  88. 

Tbe  negligence  of  a  street- car  driver  is  held 
not  to  defeat  the  right  of  a  passenger  in  such 
car  to  recover  for  negligence  of  a  railroad  com- 
pany, where  be  is  injured  tn  a  collision  at  a 
crossing.     (Pa.)  606. 

So  the  joint  liability  of  a  railroad  company 
and  a  street  railway  company  for  negligence 
resulting  in  a  collision  produdnic  injury  to  a 
street- car  passenger  is  held  to  exijst,  with  the 
right  to  uphold  the  action  against  one  only,  if 
the  other  is  found  not  negligent.    (N.  J.)  261. 

The  question  of  an  implied  license  of  the 
public  to  cross  a  railroad  at  a  certain  place  is 
considered  in  a  case  which  denies  that  the  use 
of  the  crossing  by  the  public  witbout  objection 
constitutes  a  license  as  a  matter  of  law.  (Mass.) 
575. 

The  duty  as  to  signals  of  trains  at  a  crossing 
of  railroad  and  highway,  where  one  passes 
under  the  other,  is  presented  in  a  case  which 
holds  that  the  rules  and  provisions  as  to  grade 
crossings  do  not  apply.    (Wis.)  680. 

Crawling  under  can  across  a  highway  is 
held  contributory  negligence  notwithstanding 
a  custom  to  do  so.    (Idaho)  725. 
Master's  liability. 

The  track  owned  by  a  manufacturing  com- 
pany, over  which  a  railroad  ran  cars  to  deliver 
freight,  is  not  a  part  of  the  railroad  company's 
ways  within  the  Massachusetts  Employers' 
Liability  Act    (Mass.)  288. 

A  very  full  discussion  of  the  subject  of  su- 
perintendence, within  the  meaning  of  an  Em- 
ployer's liability  Act  is  found  in  an  Alabama 
case,  in  which  an  engineer,  although  ^usual^,  ,^ 
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aided  by  a  helper,  Ib  held  not  to  he  in  the  ex- 
ercise of  snperlDteodence  while  operating  hia 
engine.    (Ala.)  861. 

The  question  of  the  liability  of  a  master  for 
negligence  of  servants  resulting  in  injury  to  a 
mere  volunteer  is  clearly  shown  in  a  case  which 
holds  that  like  a  trespasser  he  is  entitled  to  re- 
cover for  failure  of  servants  to  use  reasonable 
care  to  avoid  injuring  him  after  knowledge  of 
his  danger.    (Minn.)  668. 

The  liability  of  a  railroad  company  for  a 
collision  caused  by  a  misplaced  switch,  which 
resulted  from  the  malicious  act  of  a  discharged 
employ^,  is  discussed  in  a  Georgia  case,  in 
which  the  company  had  failed  to  get  back  a 
switch  key  from  such  discharged  employ6. 
(Ga.)  815. 

The  improper  loading  of  a  flat  car  resulting 
in  injury  to  a  brakeman  is  held,  in  a  Michij^an 
case  reversing  a  former  decision  on  rehearing, 
not  to  make  the  company  liable,  where  the 
car  was  not  defective  and  a  competent  inspect- 
or had  been  furnished.    (Mich.)  292. 

The  question  of  the  liability  of  a  railroad 
company  for  the  wrongful  act  of  %  brakeman 
in  putting  a  person  pffa  train  in  rapid  motion 
is  upheld  in  a  Kentucky  case,  which  dearly 
distinguishes  between  an  act  of  wanton  injury, 
which  is  purely  malicious,  and  one  performed 
for  the  purpose  of  expelling  an  intruder.  (Ey.) 
72. 

Ir^ury  on  highimy, 
A  child  playing  in  a  highway  is  held  law- 
fully there  and  entitled  to  protection  against 
negligence  in  leaving  a  dangerous  embark- 
ment.  which  falls  and  injures  the  child. 
(W.Va.)  561. 
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YUlage  trustees  are  held  to  act  ofl9cially  and 

not  to  be  personally  liable  in  ordering  by  vote 

that  a  stone  crusher  be  set  up  and  operated  at 

a  ledge  of  rock  purchased  by  them.    (Y t.)  824. 

By  electric  ear. 

The  question  of  lawful  speed  for  electric 
street-cars  is  discussed  in  a  New  Jersey  case 
which  denies  their  right  to  run  any  faster  than 
is  compatible  with  the  safety  of  persons  mak- 
ing lawful  and  customary  use  of  the  atieei 
{N.  J.)  874. 

By  eUetrie  ioiree. 

The  duty  of  an  electric  railroad  oompanj 
to  place  wires  where  they  will  prevent  dan- 
serous  contact  of  its  uninsulated  wires  with  the 
insulated  wires  of  a  telephone  company  is  d^ 
clared  in  a  Wisconsin  case,  and  enforced  by 
mandamus.    (Wis.)  750. 

The  liability  for  injury  from  an  electric 
shock  caused  bv  accidental  contact  with  a 
telephone  wire  is  the  question  involved  in  a 
case  in  which  negligence  in  leaving  the  wire 
near  a  sidewalk  Is  held  to  be  the  proximate 
cause,  although  accidental  contact  of  this  wire 
with  other  heavily  charged  wires  oocasioned 
the  injury.    (Or.)  685. 

Nuieomes, 
Nearly,  if  not  quite,  the  most  important  de- 
cision concerning  the  sale  of  intoxicating 
liquors  is  that  of  the  supreme  court  of  Indiana, 
which  holds  that  a  saloon  mav  constitute  an 
actionable  nuisance  as  to  adjoining  property 
owners,  although  it  is  occupied  by  a  person 
who  is  duly  licensed  to  sell  intoxicating  liquors, 
and  although  no  disorderiy  conduct  at  the 
saloon  is  alleged.    (Ind.)  577. 


Vn.    Propebtt  Rightb;  Lisnb;  Qxfts;  Wills. 


The  general  language  of  a  deed  with  oov- 
en  ants  sufficient  to  pass  the  estate  of  the 
grantor  is  not  limited  by  a  clause  which  re- 
cites that  it  is  intended  to  convey  absolutely 
all  the  interest  of  his  wife  who  is  named  there- 
in as  one  of  the  grantors  but  who  has  only  an 
inchoate  dower  interest  therein.  (Ind.)  244 
Oantingeni  remainders. 

The  distinction  between  contingent  and 
vested  remainders  is  discussed  at  much  length 
in  a  North  Carolina  case  which  holds  that  a 
remainder  to  a  person  in  case  he  survives  an- 
other is  contingent  and  that  unless  he  outlives 
the  former  life  tenant  the  rule  in  SheUey's  Caee 
cannot  apply  to  give  him  an  indefeasible  fee, 
although  the  fee  is  limited  to  his  heirs.  (N. 
C.)  598. 

Beeord  title. 

The  effect  of  permitting  the  record  title  of 
land  to  remain  in  another  is  held  not  to  give 
the  creditors  of  the  latter  any  right  to  attack  a 
convevance  l^  him  to  the  owner  where  they 
rely  va  giving  credit  only  on  their  debtor's 
representations  and  possession.  (CaL)  256. 
Bight  of  abutting  owner. 

See  also  eupra,  L 

A  novel  case  in  Minnesota  holds  that  an 
abutting  owner  cannot  maintain  and  operate  a 
private  railroad  or  switch  in  that  part  of  a 
street  of  which  he  owns  the  fee,  to  the  damage 
of  the  abutting  owner  on  the  opposite  side,  by 
i2L.RA. 


the  air  and  depreciating  the  lenUl 
premises.    (Minn.)  565. 
Eaeemant  of  light. 

Interference  with  the  right  to  light  for  the 
windows  of  the  leased  building,  flthough  it 
depends  on  express  covenant  or  agreement,  is 
held  in  an  Illinois  case  to  constitute  an  eviction. 
(IlL)  544. 

An  implied  riffht  to  have  unobstructed 
access  of  light  and  air  to  a  well  or  open  6pace 
for  the  use  of  the  upper  floors  of  a  building  ii 
sustained  in  a  Massachusetts  case  in  favor  oi  a 
tenant  against  the  landlord,  where  it  was 
necessary  to  the  enjoyment  of  the  premises. 
(Mass.)  586. 

Oae, 

The  right  of  an  owner  of  property  to  do 
what  he  will  with  his  own  is  illustrated  in  a 
novel  case  in  which  the  owner  of  a  gas  well  is 
held  to  have  the  right  to  allow  the  gas  to 
escape  and  go  to  waste,  although  the  owner  of 
adjoining  wells  complains  that  ^  is  thereby 
drawn  from  his  well.  The  question  of  malice 
is  discussed,  but  it  is  found  that  the  well  was 
dug  with  eood  motives,  although  the  motive  in 
allowing  it  to  go  to  waste,  while  the  other 
party  was  willing  to  nay  the  expense  of  plog- 
ging  the  well,  is  not  aiscussed.  (Pft.)  141. 
Surface  water. 

The  common -law  rule  as  to  surface  water  is 
held  applicable  in  South  Carolina,  giving  a 
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landowner  the  rifzht  to  throw  it  back  on  his 
neighbor,  when  necessary  to  protect  his  own 
property.    (8.  C.)  246. 

Watereoune. 

The  nature  of  a  watercourse  Is  discussed  in 
•  case  which  denies  that  riparian  rights  can 
<exiBt  in  a  sluiceway  which  has  no  water  in  it 
except  when  the  tide  flows  through  it.  (Conn.) 
45. 

Aecretiorii. 

The  claim  that  accretions  will  belong  to  the 
person  with  whose  land  the  point  of  contact  ii 
first  made  cannot  be  upheld,  where  they  ex- 
tend along  the  front  of  different  owners.  (Mo.) 
tS91. 

Party  tDoU, 

The  right  to  tear  down  a  party  wall  and  re- 
'build  it  is  asserted  in  respect  to  a  wall,  each 
part  of  which  is  owned  in  severalty  by  the  ad- 
joining owners,  providing  the  party  removing 
It  replaces  it  at  his  own  expense  and  with  the 
least  inconvenience  and  there  is  a  reimburse- 
ment of  damages  occasioned  thereby  to  the  ad- 
joining owner.  (Md.)  682. 
lYadsmark. 

The  words  "sarsaparilla  and  iron"  are  held 
not  to  constitute  a  v^id  trademark  for  a  medic- 
inal compound,  but  a  descriptive  imitation  of 
4be  label  on  which  thev  are  used  is  held  to  be 
an  infringement    (Cal.)  790. 

Tenancy  by  entiretiet. 

An  instance  of  holding  personal  property  by 
the  entirety  Is  furnished  in  a  Pennsylvania 
•case,  where  a  mortgage  was  taken  in  the  joint 
names  of  husband  and  wife,  on  the  sale  of 
lands  held  by  such  tenancy.    (Pa.)  594. 

While  tenancy  by  the  entirety  is  reco^ized, 
%  conveyance  to  husband  and  wife  in  joint  ten- 
ancy is  held  to  make  them  joint  tenants.  (Ind.) 
42. 

Church  petff9. 

The  rights  of  pew  holders  in  a  church  are 
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discussed  in  a  Massachusetts  case,  in  which  the 
owner  of  a  pew  is  held  entitled  to  compensa- 
tion for  its  aestruction,  except  in  case  of  necea- 
eity.    (Mass.)  206. 

Lieni. 

The  conflict  of  lien  between  chattel  mort- 
gages and  claims  for  keeping  animals  is  de- 
cided in  Alabama  in  favor  of  a  prior  mortgage. 
(Ala.)  78. 

Charitiet. 

The  indeflniteness  of  charitable  gifts  is  a 
question  discussed  in  respect  to  a  devise  to 
trustees  "for  some  charitable  purpose." 
(Tenn.)  179. 

Signature  by  proxy. 

Signature  l^  proxy  to  a  sheriff's  deed  in  the 
sheriff's  presence  ana  at  his  request,  is  held  aa 
efflcacious  aa  if  made  by  the  sheriff  himself. 
(Ala.)  297. 

Signature  to  a  will  by  mark  is  held  valid, 
under  a  statute  requiring  the  name  of  the  tes- 
tator to  be  written  near  the  mark,  where  the 
name  was  written  only  at  the  beginning  of  the 
will  and  the  mark  is  at  the  end.    (Cal.)  870. 

A  signature  to  a  will  is  held  unaffected  by 
the  fact  that  testator's  name  was  not  written  in 
her  presence,  where  words  showing  that  it  was 
written  at  her  request  are  added  in  her  pres- 
ence.   (8.  C.)  802. 

The  person  writing  her  name  may  also  be  a 
subscribing  witness.    Id, 

The  competency  of  attesting  witnesses  to  a 
will  is  declared  in  a  Minnesota  case  to  be  tested 
with  reference  to  the  time  of  execution  and 
not  of  the  probate  of  the  will.    (Minn.)  481. 

A  peculiar  case  of  an  alleged  devise  of  land 
is  shown  where  the  will  merely  gave  a  chest 
and  its  contents,  among  which  was  a  deed  of 
the  land.  (Mass.)  158. 


Yin.  Civil  Rbmedibb;  Rulbs  akd  Pbikoiflbs, 


The  effect  of  service  on  a  foreign  corpora- 
tion made  in  another  state  to  give  jurisdiction 
4o  render  a  personal  Judgment  is  expressly  de- 
nied in  a  South  Carolina  case,  although  by  the 
atatutea  of  that  state,  as  well  as  of  others,  pro- 
vision is  made  for  such  substituted  service 
against  foreign  corporations.    (8.  C.)  49. 

The  abuse  of  the  process  of  a  court  by  issu- 
ing attachment  for  account  books  is  rebuked 
in  a  Michigan  case  by  compelling  the  surren- 
der, not  only  of  such  books,  but  of  copies  taken 
for  the  purpose  of  evidence.    (Mich.)  698. 

A  summons  naming  the  defendant  only  by 
bis  surname  and  the  initial  of  his  given  name 
fltating  that  his  full  name  is  unknown  must  be 
served  on  him  personally  under  the  Nebraska 
code,  and  cannot  be  left  at  his  residence.  (Neb.) 
^78. 

Choice  of  remedy. 

The  remedy  of  a  servant  wrongfully  dis- 
charged, who  was  paid  up  to  the  date  of  dis- 
charge, is  held  to  be  exhausted  by  the  recovery 
of  one  week's  wages,  although  he  might  have 
had  a  much  larger  recovery  by  pursuing  the 
proper  course.  (Md.)  74. 
22  L.  R.  A. 


AttachmonU 
Attachment  of  property  in  the  hands  of  a 
trustee  is  discussed,  in  a  case  which  holds  thai 
the  comptroller  of  currency  had  the  legal  title 
to  property  of  the  Freed  men's  Savings  &  Trust 
Company,  which  was  subject  to  attachment 
hi  his  hands.    (Fla.)  458. 

Partition. 
An  unusual  application  of  the  powers  of  a 
court  of  equity  to  do  justice  is  presented  in  a 
case  which  requires  a  partition  of  land  owned 
entirelv  by  one  person,  where  prior  purchasea 
of  timber  had  been  made  from  persons  then 
owning  an  undivided  interest  in  the  land. 
(Mich.)  641. 

Oamiehment. 

Payment  by  a  garnishee  into  court  in  ad- 
vance of  adjudication  without  deduction  of 
wa^es  due  a  householder  for  personal  labor 
which  are  exempt  is  held  to  be  at  his  peril,  un- 
der the  Michigan  statutes.    (Mich.)  732. 

Gkirnishment  of  a  debt  due  to  a  nonresident 
is  involved  in  a  Washington  case  which  up- 
holds the  garnishment  of  a  foreign  insurance 
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company  for  a  loss  payable  in  another  state. 
(Wash.)  287. 

Injuneticn. 

The  qnestioB  of  the  right  to  an  injanction 
against  false  publications^lnjurious  to  business, 
is  presented  in  an  Indiana  case,  in  which  the 
inunction  tB  upheld.    (Ind.)  382. 

The  subject  of  injnnctions  against  trespass 
to  cut  timber  is  discussed  at  length  in  a  Flor- 
ida case.    <Fla.)288. 

DamageM, 

With  much  discussion  and  against  dissent, 
the  supreme  court  of  Florida  overrules  a  prior 
case  and  holds  that  for  breach  of  contract  to 
deliver  an  unexplained  cipher  message,  only 
nominal  damages,  or  at  least  the  price  paid 
for  transmission  and  delivery  can  be  recovered. 
(Fla.)  481 

A  canal  across  a  farm  is  held  not  to  divide 
it  into  two  parcels  for  the  purpose  of  computing 
damages  for  constructing  a  ndlroad  across  one 
of  them.    (Pa.)  448. 

Etidenee, 

The  admissibilitv  of  evidence  of  fmyment  of 
a  third  person's  claim  as  constituting  an  ad- 
mission of  liability  is  discussed  at  length  in  a 
New  Hampshire  case  which  holds  it  to  be  a 
preliminaiy  question  for  the  justice  presiding 
whether  it  was  intended  as  admission  or  as  a 
purchase  of  peace.  (N.  H.)  768. 
Burden  of  proof. 

The  burden  of  proof  as  to  testamentary  ca- 


pacity is  elaborately  discussed  in  a  case  wbicb 
holds  that  the  burden  is  on  the  proponents  of » 
will  to  establish  sanity,  but  that  when  uncer- 
tain on  the  evidence  were  is  a  legal  presump- 
tion of  sanity.    (Conn.)  90. 

IVeaumptian, 

The  presumption  of  negligence  arising  fron 
injury  to  a  passenger  does  not  exist,  where  the 
accident  was  caused  by  a  fall  upon  a.  train  of 
a  rock  which  became  detached  from  a  natural 
hillside  several  hundred  feet  from  the  railroad 
cut    (Pa.)  861. 

Setroff. 

The  right  of  an  administrator  to  retahi  a- 
distributive  share  and  apply  it  on  the  distrib- 
utee's indebtedness  to  the  estate  is  declared  to 
exist  without  any  statute,  and  to  contioofr 
against  an  administrator  of  such  distributee. 
(Me.)  177. 

The  relation  of  co-sureties  is  illustrated  in  a. 
somewhat  unusual  case,  where  a  legacy  from 
one  to  the  other  is  held  subject  to  deduction  of 
the  amount  which  the  latter  ought  to  contrib- 
ute for  a  default  of  their  principaL    (Pa.)  444 

Limitation  of  Ume. 

Limitation  of  actions  in  favor  of  the  drawer 
of  a  check  is  held  to  begin  to  run,  at  the 
latest,  after  the  lapse  of  a  reasonable  time  from 
the  payment  of  the  check.    (Neb.)  110. 

A  statute  liinitinff  the  time  for  appeal  is  held 
inapplicable  to  a  aecree  previously  entered. 
(Fla.)  48. 
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The  constitutionality  of  a  statute  authoriz- 
ing the  court  to  determine  the  degree  of  crime 
is  upheld,  where  a  plea  of  guilty  of  murder  is 
made.    (N.  H.)  744. 

Pretumption, 

The  presumption  of  innocence  is  held  inap- 
plicable on  application  for  a  habeas  corpus  bv 
one  detained  under  a  regular  mittimus.  (N. 
C.)  678. 

Antitruit  law. 

A  yery  important  case  construing  an  anti- 
trust law  is  decided  in  Texas  to  the  effect  that 
illegal  combinations  restricting  trade  do  not 
include  all  contracts  restricting  trade,  and  that 
a  combination  of  insurance  companies  to  make 
uniform  rates  is  not  prohibited.  (Tex.)  488. 
Seduction. 

Seduction  accomplished  on  promise  of  mar- 
riage, conditioned  on  pregnancy  resulting,  is 
not  within  a  statute  making  seduction  under 
promise  of  marriage  a  criounal  offense.    (Or.) 

22Lr.A. 


I^ofanitjf. 
The  doctrine  that  profane  swearing  is  not  » 
common  nuisance,  unless  it  ts  heard  by  citi- 
zens and  the  utterance  is  of  an  offensive  and 
annoying  character  is  applied  in  a  case  which 
holds  that  an  indictment  is  insufficient,  where 
it  charges  merely  that  the  profanity  was  on 
the  public  streets  *'  to  the  evil  example  and  to 
the  common  nuisance  of  the  good  citizens  of 
thestote."    (Pa.)  858. 

Piaee  if  eritne. 

The  offense  of  shooting  at  another  is  held 
committed  in  Georeia,  where  the  shot  is  fired 
from  South  Carolma  and  strikes  the  water 
near  a  boat  on  the  Savannah  river  within  the 
limits  of  Gkorgia.    (Qa.)  248. 

The  place  oi  sale  of  intoxicating  liquors  sent 
by  express  C.  O.  D.  on  a  postal  card  order  is- 
held  to  be  the  place  where  it  was  deliTered  to 
the  carrier.    (W.  Ya.)  480. 

See,  as  to  Sunday  law.  tupra,  L 
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land  of  another,  lack  of  diyision  fences; 
removal  of  division  fence;  defects  in  par- 
tition fence;  liability  for  trespass  of  stock 
of  third  party;  as  between  owner  and 
keeper  06 

Bailment.   See  Faotobs. 

Banks;  liability  on  official  bond  for  loss  by 
bank  failure  448 

Bills  and  notes;  liability  of  maker  or 
drawer  on  raised  negotiable  paper  887 

Blasphemy;  blasphemy  and  profanity  as 
crimes:— (I.)  definitions;  (IL;  indictable 
at  common  law;  (IIL)  constitution  of  the 
offenses;  (lY.)  the  indictment;  (V,)  state 
statutes:  (YD  constitutionality  of  stat- 
utes; (VII.)  English  decisions  888 

Bond;  liability  on  official  bond  for  loH  of 
money  by  theft  or  bank  failure  448 

Carriers;  right  of  passenger  to  seat;  when 
seat  Is  refused  288 

Bights  of  a  person  riding  on  pass  or  contract 
for  free  passage:— stockbroker;  drovers* 
pass;  assuming  risk;  express  agents,  news 
boys,  and  the  like;  complimentary  or 
gratuitous  pass  784 

Bight  of  railroad  company  to  make  a 
charge  for  detention  of  Its  cars  by  con- 
signees SBO 

Cheeks.   See  also  Lzmitatzon  or  AonovB. 
Belease  of  indorser  of,  by  delay  in  present- 
ing it^-unreasonable  delay;  reasonable 
delay  785 

Citiienship.   See  Aubhb. 

Common  law;  adoption  of.  In  the  United 
States:— general  rules;  effect  of  ig»g"»h 
decisions;  constitutional  and  statutory 
adoption;  what  constitutes  the  common 
law  adopted;  adoption  In  particular  mat- 
ters; as  to  remedies;  limitation  of  the 
adoption;  in  the  United  States  courts  and 
territories;  in  criminal  matters;  adoption 
of  British  statutes;  repeal  of  Bnglisb  stat- 
utes 801 

Constitntional  law.  See  also  Surd  at. 
CoDStitutlonallty  of  statute  legalizlDg  an 
invalid  private  contract:— under  federal 
oonstitutlOD;  retroactive  laws  and  vested 
rights;  due  process  of  law;  application  of 
the  rules  to  acknowledgments;  applica- 
tion of  the  rules  to  contracts  unenforce- 
able because  usurious;  conflict  with  Ju- 
dicial power;  rights  of  third  penons 
cannot  be  impaired  870 

SSL.  R.  A. 


Ccmtraets.   See  also  OoasTiTUTioirAL  Law. 
Is  a  subscription  contract  Joint  or  several: 
—in  general;  in  which  there  is  a  promisee; 
effect  of  agreements  among  subscribers 
and  their  relation  to  each  other  9t> 

Undelivered  deed  as  memorandum  to  satis- 
fy Statute  of  Frauds  879 
Yalldity  of  contracts  of  sale  in  restraint  of 
trade  without  limitation  of  place:— re- 
straint unlimited  as  to  time  and  place;  di- 
visibility of  contract  in  general  restraint 
of  trade;  restriction  as  to  time  but  not  as 
to  place;  as  to  publications;  secrets  of 
trade,  compounds,  and  medicine;  pa- 
tented articles;  contracts  of  purchase        878- 

Corporations;  preferences  among  creditors 
given  by  Insolvent  oorporations:— in  gen- 
eral; preferences  prohibited;  stockhold- 
ers as  preferred  creditors:  directors  and 
offioers  as  preferred  creditors;  preferences 
by  legal  proceedings;  remedies;  Bnglish 
decisions  80^ 

Presumption  as  to  incorporation:- in  civil 
cases;  in  criminal  cases  870 

Courts;  power  of,  to  provide  the  necessary 
places  and  equipments  for  their  business  888> 

Cowenants;  of  married  women,  see  Estop- 


Criminal  law.   See  Blasfhbmt. 
Deeds.   See  also  Coittraois. 

Estoppel  of  married  women  by,  see  Bbtof* 

PSL. 

Demnrragpe.   SeeCABBisBS. 

IHie  pfoeess.  See  CoNsixnrczoNAz*  Law. 

Easements ;  American  law  as  to  easements 
of  light,  air,  and  prospect:— general  doc- 
trine; rlKht  of  prospect;  Implied  grants; 
implied  easement  of  tenant;  express 
grant  or  reservation  of  such  easements; 
enf  orcement^f  right ;  right  to  light  and 
atr  for  public  highway  886 

English  statntes.  See  Oomcoir  Law. 

Entireties;  tenancy  in,  see  Hubbamd  amd 

WZIB. 

Estoppel  I  of  landowner  by  allowing  record 
tiUe  to  remain  in  another:— sale  by  record 
owner;  giving  credit  to  one  having  rec- 
ord title;  notice  to  one  dealing  with  the 
land  888- 

Bffeot  of  oovenants  of  married  women  and 
their  estoppel  by  deed  or  mortgage:— lia^ 
biUtyon  covenant;  estoppel  by  recitals: 
estoppel  by  covenant  against  acquiring 
superior  title ;  conveyance  without  cove- 
nant by  wife;  operation  and  effect  of 
conveyance  W* 

Evidence ;  presumption  as  to  incorporation: 
—In  civil  cases :  in  criminal  cases  87& 

Presumption  of  innocence  in  habeas  oorpus 
proceeding  87^ 
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Factors;  reservation  of  title  In  bsilmenti 
for  sale,  as  aeraiust  creditors  of  bailor  and 
bailee:— conditional  sales  of  goods  to  be 
resold;  consifirnment  8S0 

Fences;  sui&olenoy  of:— in  general;  descrip- 
tion of  fence  required ;  effect  of  contract  105 

Food ;  implied  warranty  on  sale  of,  see  Saijb. 

Habeas  corpns ;  presumption  of  innocence 
in  habeas  corpus  proceedings  078 

Hi^h^rays ;  right  to  light  and  air  from,  see 

EABSlCBirTg. 

Bights  of  children  to  protection  against 
dangerous  conditions  of :— in  general;  stat- 
utes requiring  simply  safety  for  travelers; 
absence  of  statutory  rules  661 

Personal  liability  of  highway  officers  for 
negligence:— (1)  nature  of  their  office ;  (8) 
capacity  in  which  liable;  (8)  duties  re- 
quired of  them ;  (4)  ministerial  duties;  (6) 
foundation  of  liability ;  (6)  principles  ex- 
empting from  liability;  (a)  general;  (b) 
error  of  Judgment ;  (e)  matters  of  discre- 
tion; id)  necessity  of  funds:  (e)  order  of 
the  court ;  (!)  necessity  of  notice ;  (a)  to 
officers;  (b)  to  landowners ;  (8)  priaciples 
sustaining  liability:   (9)  state  decisions; 

(10)  for  acts  of  predecessors  or  successors; 

(11)  for  acts  of  employ^;  (12)  adjoining 
towns;  (18)  canals;  (14)  criminal  liability  8S4 

Husband  and  wife;  estoppel  of  wife,  see 

ESTOPPBI.. 

Husband's  negligence  as  bar  to  leoovery 

for  wife's  personal  injuries  400 

Tenancy  by  the  entireties  In  personal  prop- 
erty OM 
Infiuits;  right  of,  on  highways,  see  Hzoh- 

WAT8. 

Injunction ;  against  trespass  to  cut  timben 
—conservatism  of  court  as  to  such  relief; 
lack  of  remedy  at  law;  adequate  remedy 
at  law;  multiplicity  of  suits;  question  of 
possession  or  title;  preventing  waste 
pending  litigation ;  statutory  provisions; 
allegation  of  irreparable  injury;  inters 
f erence  with  contract  rights  S38 

To  restrain  collection  of  illegal  taxes:— genp 
eral  doctrine  against;  foundation  of  Ju* 
risdiction;  practical  operation  of  princi- 
ples; (a)  reoogniased  heads;  (b)  mere 
illegality,  irregularity,  etc.;  (O)  adequate 
remedy  at  law;  (d)  neoesAty  of  payment, 
etc.,  of  tax  due;  relief  granted;  (a)  multi- 
plicity of  suits;  (b)  irreparable  injury; 
(c)  Inadequate  legal  remedy;  (d)  cloud 
upon  title :  special  state  doctrines ;  fraud; 
personal  tax ;  estoppel ;  set-off  000 

Innocence:  presumption  of,  see  Habeas 
CoRFua. 

Insolvency ;  for  preferences  by  insolvent 
corporations,  see  Corporations. 

Insurance :  validity  of  oral  contract  for:— 
in  general;  validity  of  such  contract  as- 
sumed: charter  or  statutory  provisions; 
contract  to  insure;  agreement  to  renew 
or  extend  policy;  contract  incomplete; 
superseded  by  written  contract:  English 
decisions;  presumption  as  to  agent*s 
powers  788 

landlord  and  tenant ;  tenant^s  easement 
of  light  and  air,  see  Easbhents. 
Bights  and  liabilities  of  tenant  on  destruo- 

33L.R.A. 


tion  of  leased  building:— right  of  posses- 
sion of  rooms;  possession  of  building; 
continuance  of  rent  for  apartments  and 
rooms;  continuance  of  rent  for  building; 
rent  ceasing  by  terms  of  lease;  abatement 
of  rent  by  surrender  of  premises;  liability 
of  tenant  to  rebuild;  statutes  813 

liarceny ;  as  affecting  liability  on  official 
bond  419 

Legislature ;  power  of  governor  as  to  ad- 
journment of  711 

Idbc^  and  slander ;  by  defamatory  words 
in  pleading  4M9 

Privilege  of  witness  as  to  defamatory  testl- 
mony^-in  general;  English  cases;  affida- 
vits and  depositions  8M 

li^ht ;  easement  of,  see  Easbmehtb. 

Idmitation  of  actions;  statutes  applicable 
to  bank  checks;  certified  checks  HO 

Blaster  and  servant ;  liability  of  raihroad 
company  to  employ 6  for  Injuries  reoeived 
In  line  of  duty  from  defective  track 
owned  by  another  SSI 

Assumption  by  volunteer  of  the  risks  of 
service:— in  general;  liability  to  minor 
volunteer  assisting  by  request  of  one  in 
authority;  persons  with  interest;  persons 
not  volunteers;  servant  volunteer  083 

Ifeg^lif^enoe.   See  Hubbakd  and  Wirs. 

If  e^^tiable  paper.  See  Bills  and  Notes. 

Partnership ;  tax  on,  see  Taxes. 

Patents ;  for  restraint  of  trade  in  patented 
articles,  see  Cohtraois. 

Personal  property  i  tenancy  by  entireties 
in  m 

Pews.  See  Rkuoioub  SoomnBii 

Proflknity.   See  Blasphbct. 

Prospect ;  easement  of,  see  T 

Proxy*   See  Signatubb. 

Railroads ;  liability  of  laflrosd  company 
for  accident  caused  by  wrongful  aoi  of 
stranger  101 

BeUirions  corporations;  rights  of  pew- 
holders:~(I.)  The  nature  of  their  right 
and  title;  (a)  English  dootrine;  (b)  United 
States  doctrine;  (c)  in  Pennsylvania;  (tfl 
conditions  attached;  (IL)  rights  of  tbt 
parish  or  society;  (in.)  rights  of  the  pew- 
owner;  (a)  compensation  upon  removal; 
(b)  action  for  disturbance;  (IVJ  free 
church;  (T.)  attachment;  (TI.)  assessment 
and  taxation;  ( VIL)  relief  under  the  Bog- 
lish  law  » 

Reservation  i  of  easement  of  light  and  air, 
see  Kaswmtbwts. 

Sale*   See  also  Faoiobs. 

Implied  warranty  of  fitness  of  property 
bought  for  special  purpose:— general  prin- 
ciples; contract  executed  and  executory; 
manufacturer;  depredation  of  article; 
latent  defects:  knowledge  of  purpose; 
effect  of  inspection:  articles  of  food,  etc; 
provisions  of  the  state  codes  and  statutes; 
Bnglish  dootrine  Iff 

Passing  of  title  to  property  by  delivery 
thereof  to  a  carrier  for  transportation  to 
consignee  or  vendee:— question  of  law  or 
fact;  (a)  between  buyer  and  sellen  deliv« 
ery  to  designated  carrier;  eflTect  of  ship- 
per's mistake  or  negligence;  effect  of 
fraud:  the  shipment,  and  not  theloadlng«  - 
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the  important  fact;  (b)  between  oonslffoor 
■and  oonsi^rnee;  oonslflrnment  to  Batlsfy 
debt;  consignment  for  sale;  shipment  to 
one  whose  money  paid  for  the  ffoods; 
shipment  by  affent  to  prindpa];  oonslffD- 
ment  without  condition ;  (c)  conduct  lo- 
dlcatinff  an  intention  to  retain  title; 
•oonsiflrnlnfr  to  shipper^  asent;  agreement 
to  deliver  at  designated  place;  bill  of  lad> 
inar;  maldnsr  goods  deliverable  to  con- 
signor's order;  blU  of  ladlnir  In  name  of 
consignee;  draft  against  bUl  of  lading; 
apeoial  contracts  or  courses  of  dealing; 
imposition  of  conditions;  (d)  sufficiency  of 
change  of  possession  as  regards  creditors; 
(e)  place  where  sale  is  consummated; 
goods  sent  a  O.  D.;  (f)  effect  of  receipt 
by  carrier  to  satls^  Statute  of  Frauds; 
(g)  right  to  maintain  action;  owner  may 
sue;  right  of  consignon  fult  by  consignee; 
admiralty  suits  il6 

IBeorets;  for  restraint  of  trade  in  secret  pro- 
cess, see  Oontraoxb. 

:CUiP«tiire;  by  proxy:— (1)  signature  written 
by  another;  (O)  to  a  deed  or  mortgage;  (/bi) 


to  notes,  contracts,  and  bonds;  (c)  to  writs 
and  notices;  (d)  to  wills;  i2)  guiding  the 
hand  of  subscriber;  (9  printed  signature 
or  stamp  S07 

By  mark;  wiUs  attesting  by  mark;  deeds, 
notes,  and  contracts  signed  or  attested  by 
mark  8X0 

Statute  of  frauds.   See  Contbaoib. 

Statutes;  for  BngUsh  statutes,  see  Oomxov 
Law. 

Snbserlption*   See  Oomtraotb. 

Sunday;  constitutionality  of  Sunday  laws      7Z1 

Taxes;  injunction  against,  see  Injunction. 
Tax  on  partnership  property^  as  regards 
place  of  taxation;  set-off  for  debts;  Joint- 
stock  association;  name  in  which  the  as- 
sessment is  made;  dissolution  477 

Timber;  .injunction  against  trespass  to  out, 
see  iNJUNOsiON. 

Trespass.   See  Anhcais;  Injunotion. 

Volunteer.   See  Mastbb  and  Ssbvant. 

Warranty.   SeeSAi««. 

Wills;  signature  by  mark;  signing  wUl;  9,U 
testing  win  by  mark  gSO 

Witness.  Ssa  Libsl  ass  SiiAndsb. 
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ABSTRACTS. 

1.  A  clerk  is  not  liable  for  want  of  skill  or 
l^onest  errors  of  judgment  in  making  an  ab- 
stract of  title  and  certifying  to  the  result,  al- 
though he  received  26  cents  therefor,  where 
it  is  not  his  duty  to  make  such  search,  but  he 
•erroneously  supposed  that  it  was,  and  be  was 
neither  a  lawyer  nor  engaged  in  the  business 
of  making  such  abstracts.  MaUary  ▼.  Fergu- 
son (E&n.)  99 

2.  It  is  not  part  of  the  official  duty  of  a 
clerk  of  the  district  court  of  Kansas  to  make 
«nd  certify  to  searches  of  the  records  in  his  of- 
fice for  Judgments,  liens,  or  suits  pending  af- 
iecting  the  title  to  real  property.  Id. 

8.  It  will  not  be  presumed,  in  the  absence  of 
•evidence,  that  a  clerk  whose  duty  it  was  not  to 
make  abstracts  of  title,  and  who  was  not  a  law- 
jrer  nor  engaged  in  the  business  of  making  ab- 
stracts, agre^  to  make  a  careful  search  and 
correctly  certify  as  to  the  condition  of  the  title, 
merely  because  he  signed  a  certificate  to  an  ab- 
stract of  the  title  and  received  26  cents  there- 
ior.  Id. 

KOTBS  AND  BrIBFS. 

Abstracts;  liability  of  officers  for  defects  in 
«bstracte  ot  title.  99 

ACCOUNTS.    See  Wills,  11. 

ACCRETIONS.    See  Watbbs,  4,  6,  Notbs 

ANDBBDBFfk 

ACTION  OR  SUIT. 

1.  No  formal  rescission  of  the  contract  is 
necessary  before  bringing  an  action  for  dam- 
ages in  obtaining  property  from  an  intoxicated 
T>erson  at  an  inadequate  price.  Baird  v.  Houh 
ard  (Ohio)  846 

2.  An  employ^  wrongfully  dismissed 
from  service  in  breach  of  the  contract  of  hir- 
ing cannot  maintain  an  action  for  unearned 
wa^es  as  such,  although  he  holds  himself  in 
readiness  to  perform  bis  part  of  the  contract; 
but  his  action  must  be  for  breach  of  the  con- 
ttract.     OlmsteadY.  Bath(t/LdL,)  74 

8.  One  dismissed  from  service  in  breach 
•of  a  contract  to  employ  him  for  one  year  at  a 
<%rtain  sum  per  week,  payable  weekly,  can 
maintain  but  one  action  for  the  breach,  and 
will  not  be  permitted  to  maintain  a  separate 
miction  for  each  weekly  installment  as  it  falls 
4iue«  Id. 

«L.R.A. 


4.  Previous  employment  of  a  special  ]adge 
to  whom  a  case  is  sent  on  change  of  venue,  as 
counsel  for  one  of  the  parties  in  a  similar  pro- 
ceeding, this  not  being  a  statutorv  cause  for 
change  of  venue,  does^not  make  it  necessary 
to  grant  a  second  change,  where  but  one  change 
is  allowed  by  statute  for  any  statutory  cause. 
i^oemaker  y.  South  Bend  Spark- Arreeter  Co, 
(Ind.)  882 

6.  Other  tenants  who  caused  the  damages 
are  not  necessary  parties  to  an  action  by  tenants 
against  a  landlora  for  interference  with  the  en- 
joyment of  the  premises,  where  the  time  for 
enjoyment  has  passed  and  the  only  relief  that 
can  be  granted  is  by  way  of  damages.  Case 
V.  Minot  (Mass.)  636 

NoTBs  aud  Bribfs. 

Action;  remedy  for  wrongful  discharge  of 
employ6.  74 

AD  JOURNMBNT.  See  Coubtb,  6;  Leois- 

LATUBB. 

ADVERSB  POSSESSION. 

1.  A  conveyance  of  a  pew,  sufficient  in  ev- 
ery respect  to  convey  real  estate  except  in  the 
want  of  seals  or  words  calling  for  seals,  is  a 
basis  of  adverse  possession,  if  the  grantees  oc- 
cupied under  it,  believing  their  title  good. 
Aylward  v.  O'Brien  (Mass!)  206 

2.  The  possession  of  real  estate  by  one  who 
enters  under  an  agreement  to  purchase  from 
the  owner,  but  without  paying  the  considera- 
tion price,  cannot  be  adverse  until  he  repudiates 
the  seller's  title  and  asserts  his  own  title  to  the 
property.    S^att  v.  LMngOon  (Fla.)         468 

AGISTMENT.    See  Lxehb. 

AIR.     See  Babbmbhts,  2,  6,  Kotbs  akd 
BBiBva 

ALIENS.    See  also  Bzpatbzatiok. 

1.  The  relation  of  husband  and  wife  is  not 
inconsistent  with  one  being  a  citizen  and  the 
other  an  alien.  Oamiiie  y.  Fwrkire(m  (C.  0. 
£.  D.  lA)  148 

2.  A  woman  dtlzen  of  the  United  States 
who  never  intends  to  leave  the  country,  and 
never  in  fact  does  leave  it,  does  not  become 
expatriated  and  an  alien  by  marriage  with  a 
subject  of  Italy  who  previous  to  his  marriage 
has  settled  in  the  United  Sutes  without  intent 
to  return  to  Italy,  but  who  has  never  taken 
any  steps  toward  naturalization.  Id. 
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Altabatioh  or  I24Bxbum£kt&— Appeal  and  Ebbob. 


Notes  aio)  Bbiefs. 

'     Aliens;  effect  of  marriage  on  wife's  status 
as  an  alien;  the  ancient  doctrine;  under  mod- 


em statutes. 


148 


ALTERATION  OF  INSTRUMENTS. 

SSee  BiLLB  aud  Notes,  1. 

ANIMALS.    See  also  Fences;  Liens. 

1.  The  owners  of  domestic  animals  are  liable 
at  common  law  for  damages  committed  by 
them  in  trespassing,  without  regard  to  the 
negligence  of  the  owners  in  permitting  them  to 
escape,  or  to  the  fact  of  enclosure,  or  lack  of 
enclosure,  of  premises  on  which  they  are  tres- 
passing.   Bulpit  V.  Matthews  (IlL)  56 

2.  The  oommon-law  rule  as  to  the  duty  of 
the  owners  of  domest^p  animals  to  keep  them 
from  trespassing  exists  in  Illinois,  under  the 
Act  of  1874,  except  in  districts  where  a  vote 
taken  under  the  statute  has  established  the 
contrary  rule,  although  for  a  long  period  of 
time  the  common-law  rule  was  rejected  in  that 
state  as  inapplicable  to  its  conditions.  Id, 

Notes  and  Brxbfs. 

Animals;  liability  of  owner  for  trespass  of 
cattle:— general  liability  for  trespassing  stock; 
from  hignway;  driving:  cattle  on  lands  of  an- 
other; lack  of  diyision  fences;  removal  of 
division  fence;  defects  in  partition  fence;  lia- 
bility for  trespass  of  stock  of  third  party;  as 
between  owner  and  keeper.  55 

ANTI-TRUST   LAW.    See  Oonbfiract, 
Notes  and  Bbiefs. 

APPEAL    AND    ERROR.       See    also 
Counties. 

1.  Permitting  witnesses  to  give  an  opinion 
as  to  the  amount  of  damage  inflicted  on  abut- 
ting property  by  the  construction  of  a  viaduct 
in  a  street  is  not  reversible  error,  where  the 
Jury  is  instructed  that  the  damage  will  be  the 
difference  in  the  value  of  the  property  before 
such  construction  and  immediately  afterwards. 
Spencer  v.  Metropolitan  Street  B.  Oo.  (Mo.) 

668 

%  No  writ  of  error  lies  to  the  Court  of  Ap- 
peals of  Maryland  from  a  decision  of  the  cir- 
cuit court  on  an  appeal  from  the  Judgment  of 
a  justice  of  the  peace.    Judefind  v.  State  (Md.) 

721 

8.  The  Jurisdiction  of  the  Supreme  Court  of 
Wisconsin  under  the  Constitution  being  ap- 
pellate only,  except  in  specified  cases,  a  statute 
attempting  to  make  it  the  duty  of  that  court 
to  examine  and  review  the  evidence  preserved 
by  bill  of  exceptions,  and  give  Judgment  ac- 
cording to  the  riffht  of  the  case,  regardless  of 
the  decision  by  the  court  below,upon  questions 
of  fact  as  well  as  of  law,— is  unconstitutional. 
Klein  v.  VaUriuB  (Wis.)  609 

4.  The  provision  of  Fla.  Act  of  May  11, 
1898,  chap.  4180,  that  all  appeals  in  chancery, 
whether  from  final  decrees  or  interlocutory 
orders,  must  be  taken  within  six  months  after 
the  entry  of  the  decree  or  order  appealed  from. 


has  no  retroactive  effect,  but  applies  only  to 
decrees  and  orders  entered  after  the  Act  took 
effect,  which  was  Aug.  1,  1893,  or  sixty  daya 
after  the  final  adjournment  of  the  Legislature. 
Sammia  v.  Bennett  (Fhi.)  4$ 

6.  An  appeal  from  a  decision  in  quo  toarrantO' 
will  not  be  dismissed  because  the  appellant 
pending  the  appeal  has  been  removed  from 
office  for  insubordination  in  taking  the  appeal 
State,  Bylandi,  v.  Pinkerman  (Conn.)         65^ 

6.  A  motion  to  strike  out  plaintiff's  testi- 
mony is  waived  if  defendant  proceeds  to  intro- 
duce evidence.  Manufacturers*  AcH.  Indem- 
nity Oo.  v.  Dorgan  (C.  C.  App.  6th  C.)       620 

7.  Exceptions  taken  during  the  trial  to  the 
rulings  of  the  trial  court  may  be  settled  and 
saved  in  accordance  with  Id.  Rev.  Stat.  §  4426, 
or  they  may  be  settled  after  the  trial,  in  ac- 
cordance with  §  4480,  or  in  the  statement  on 
motion  for  a  new  trial,  and  when  so  settled 
and  saved  will  be  reviewed  by  the  supreme 
court  on  appeaL  Rumpel  v.  Oregon  Short 
Jam  dbU.jf.RCk),  ad.)  72^ 

8.  A  transcript  of  judicial  proceedings, 
which  is  not  made  a  part  of  the  bill  of  excep- 
tions, cannot  be  considered  on  appeal,  al- 
though an  offer  of  it  in  evidence  is  recited. 
Sioemaker  y.  South  Bend  Spark- Arrester  Co. 
and.)  83» 

9.  The  findings  of  the  trial  court  should  re- 
ceive such  construction  as  will  uphold,  rather 
than  defeat,  its  Judgment  thereon.  Breeze  v. 
Brooke  (Cal.)  256 

10.  The  finding  of  a  referee  afiSrmed  by  the 
trial  court  is  conclusive  as  to  whether  or  not 
an  attempted  amendment  of  the  confession  of 
faith  of  a  religious  society  was  so  radical  as  to 
destroy  the  identity  of  the  church,  unless  clear 
error  in  the  finding  is  pointed  out  SchiiehUr 
y.  Keiter  (Pa.)  161 

11.  A  verdict  that  facts  do  not  sustain  a 
charge  of  negligence  cannot  be  disturbed  on 
appeal.     Otbson  v.  Huntington  (W.  Va.)    561 

12.  Error  in  sustaining  exceptions  to  por- 
tions  of  an  answer  is  immaterial,  if  the  aver- 
ments excluded  could  not  have  changed  the 
result.    Smith  y.  MeDomU  (111.)  383 

18.  Befusal  to  allow  answers  by  witnesses  is 
not  prejudicial  error,  if  no  possible  answers 
could  have  been  substantially  material.  East 
Tennessee,  V.  db  G.  E.  Oo,  v.  Eane  (Qa.)    815 

14.  The  exclusion  of  evidence  of  payment 
of  a  third  person's  claim  as  an  admission  of 
liability  is  not  ground  for  reversal,  where  it 
does  not  appear  that  it  was  against  the  evi- 
dence to  hold  that  it  was  a  mere  purchase  of 
peace.    Colburn  v.  Oroton  (N.  H.)  768 

15.  It  is  reversible  error  to  instruct  the  jury 
in  a  proceeding  to  establish  a  will,  that  if  from 
the  whole  evidence  "  it  is  left  uncertain  wheth- 
er or  not  the  testator  was  of  sound  mind,  then 
it  is  left  uncertain  whether  a  person  of  sound 
mind,  within  the  meaning  of  our  statute,  has 
made  the  will,  and  the  will  should  not  be  sus- 
tained," although  preceded  by  an  intimation 
that  the  proponent  has  the  burden  of  estab- 
lishing the  will  by  only  a  fair  preponderance 
of  evidence,  and  followed  by  a  statement  that 
to  defeat  the  will  because  of  insane  delusion* 
they  should  be  established  by  "a  fair  prepon* 
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derance   of   evidence."    Bs   Barber^t   Estate 

(CODD.)  90 

16.  To  Instruct  the  Jur^  that  the  burden  is 
on  the  proponents  of  a  will  to  establish  the 
testator's  sanity,  and  that  they  must  fail  if  at 
the  close  of  the  evidence  "the  scales  stand  even- 
ly balanced,"  without  instructing  as  to  the 
legal  presumption  of  sanity,  is  reversible  error. 

Id, 

APPORTIONMENT.  Bee  Cot7RT8,  7; 
Elbctioh  Districts,  Notbb  akd 
Briefs. 

ARCHBISHOP.    Bee  Pew,  2. 

ARRBST. 

1.  A  warrant  in  the  hands  of  a  marshal  or 
Bherlff  will  not  justify  a  deputv  who  does  not 
have  possession  of  it,  in  making  an  arrest, 
where  the  statutes  require  the  warrant  to  be 
exhibited  on  request  to  the  person  arrested. 
Cabell  V.  Arnold  (Tex.)  87 

2.  A  misrecital  of  the  hour  of  meeting,  in  a 
warrant  of  arrest  of  absent  members  of  a 
board  of  commissioners,  which  could  mislead 
DO  oue,  will  not  impair  the  validity  of  the 
warrant.  State,  Eylands,  ▼.  Finkertnan 
(Conn.)  668 

Notes  akd  Briefs. 
Arrest;  right  to  make  without  warrant.    87 

ASSAULT.    See  Courts,  a 

ASSEMBLY.    Bee  EijBOTion  Districts. 

ASSESSMENT.    Bee  iNJxmcnoN,  15. 

ATTACHMENT.  See  Attornbtb,  1; 
Levy  Ain>  Seizure,  8,  Notes  and 
Briefs. 

ATTORNEY-GENERAL. 

The  attorney-general  can  properly  fn- 
ititute  proceedings,  under  Mass.  Stat.  1892, 
chap.  880,  to  require  a  railroad  company  to 
Issue  mileage  tickets  and  receive  those  of  other 
companies,  since  it  is  not  a  proceeding  in 
equity,  but  rather  a  petition  for  a  writ  of  man- 
damus in  a  matter  concerning  the  public. 
AtUnmey  General  v.  Old  OoUmy  B.  Co.  (Mass.) 

lid 

ATTORNEYa 

1.  Attorneys  who  have  abused  the  process 
of  the  court  by  causing  a  writ  of  attachment 
known  to  them  to  be  utterly  void  to  issue  for 
the  purpose  of  obtaining  custody  of  the  books 
and  private  papers  of  the  defendant,  for  the 
purpose  of  toundinff  subsequent  proceedin^rs 
upon  them  and  for  inquisitorial  purposes,  will 
be  compelled  to  surrender  such  books  and  anv 
copies  containing  evidence  taken  from  such 
books  and  papers,  and  to  make  proof  that  they 
have  surrendered  the  whole  so  that  it  may  not 
be  used  by  them  or  any  one  else.  Rosenthal  v. 
MuBk€ff<m  dreuit  Judge  (Mich.)  098 

2.  A  tax  upon  the  exercise  of  the  profession 
of  a  lawyer  is  not  unconstitutional  as  impair- 
ing the  obligation  of  a  contract.  Odlin  v. 
Woodruff  (Fltk.)  099 
22  L.  R  A. 


BAILMENT.    See  Factors,  Notes  Ain> 
Briefs. 

BALLOTS.    See  Voters  and  Electioks. 

BALL  PLAYER.    See  also  Custom,  8. 

The  ordinary  skill,  knowledge,  and  effi- 
ciency of  base-ball  players  is  all  that  is  required 
of  a  player  under  a  contract  of  hiring  for  a 
definite  time,  which  is  silent  as  to  the  degree 
of  skill  to  be  possessed.  Baltimore  Base  Ball 
d  E,  Go.  V.  Pickett  (Md.)  690 

BANKS.    See  also  Bills  ai^d  Notes,  1. 

Notes  and  Briefs. 

Banks;  liability  on  official  bond  for  Ics  bj 
bank  failure.  449 


BARBERS. 

8,  15. 


Bee  Constitutional  Law» 


BILLS  AND  NOTES.    Bee  also  Checks. 

1,  A  bank  which  issues  to  a  confidential 
clerk  and  em  ploy  6  a  draft  upon  another  bank, 
upon  such  clerk's  representation  that  he  de- 
sires it  for  the  purpose  of  makine  a  remit- 
tance, is  not  liable  to  a  bona  fide  holder  of  such 
draft  who  takes  it  after  it  has  been  raised  by 
such  clerk  to  a  larger  amount,  f  or  the  increasea 
amount,  since  such  clerk  does  not  in  raising  it 
act  for  the  bank  or  in  his  capacity  as  clerk. 
Exchange  Nat.  Bank  v.  Bank  of  Little  Bock 
(C.  C.  App.  8th  C.)  68« 

2.  A  drawer  of  a  draft  or  note  complete  In 
Itself,  but  in  such  form  as  to  be  easily  altered 
without  attracting  attention, is  not  liable  for 
the  amount  to  which  it  is  afterwards  fraudu- 
lently raised  by  a  third  person  without  his 
knowledge  or  authority,  even  to  an  innocent 
purchaser,  since  it  is  not  his  negligence,  but 
the  crime  of  the  forger,  that  is  the  proximate 
cause  of  the  loss.  Id. 

Notes  abd  Briefs. 

Bills  and  notes;  liability  of  maker  or  drawer 
on  raised  negotiable  paper.  687 

BLASPHEMY. 

Notes  ahd  Briefs. 

Blasphemy;  blasphemy  and  profani^  as 
crimes:— (I.)  definitions;  (II.)  indictable  al 
common  law;  (III.)  constitution  of  the  offenses; 
(IV.)  the  indictment;  (V.)  state  statutes;  (VI.> 
constitutionality  of  statutes;  (YII.)  English 
decisions.  858-860 

BOARDS.    See  also  Farliahentart  Law, 
4. 

1.  The  specification  of  certain  objects  in  a 
notice  of  a  meeting  of  a  board  of  aldermen 
does  not  exclude  action  upon  any  others  which 
are  within  the  ranffe  of  its  general  powers. 
State,  Bylanda,  v.  Pinkerman  (Conn.)         659 

2.  Want  of  notice  to  rightful  commissioners, 
of  the  meeting  of  a  pretended  board,  is  fatal 
to  action  by  the  latter  without  a  quorum  of 
legal  members.  Id. 
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BONDS. 

1.  The  loss  of  money  deposited  by  a  clerk 
of  court  in  a  bank  of  reputed  soWency,  acting 
as  a  prudent  man  would,  will  not  make  him 
liable  on  his  bond  to  pay  over  moneys  that 
come  into  his  hands.  WiUan  ▼.  People, 
Pueblo  dA.V.R  Oo.  (Colo.)  440 

2.  A  bond  given  by  an  officer  doee  not  ex- 
tend the  obligation  imposed  on  him  bv  law, 
unless  by  force  of  constitutional  or  legislative 
provisions;  but  his  duty  and  liability  as  to 
moneys  coming  into  his  hands  are  measured  b; 
the  law  of  bailment. 

Notes  and  Briefs. 

Bond;  liability  on  official  bond  for  loss  of 
'money  by  theft  or  bank  failure.  449 

BOUNDARY.    See  also  Coubts,  8. 

A  person  in  a  boat  on  the  Savannah 
River,  within  80  yards  of  the  Georgia  side, 
at  a  point  where  the  river  is  at  least  176  yards 
wide,  is  prima  facie  in  the  state  of  Qeor^a. 
JXmpeon  v.  8taU  (Ga.)  ^8 

BRIDGE.    Bee  also  Waters,  Notes  Ain> 
Briefs 

A  railroad  company  Is  not  liable  for  obstruo- 
tions  in  the  channel  or  open  space  under  a 
drawbridge  over  a  navigable  stream,  which  the 
company  has  constructed  properly  and  under 
lawful  authority,  if  the  obstructions  are  not 
caused  by  any  insirumentality  or  fault  of  the 
company.  jPensacola  d  A.  E.  Co,  v.  Ifyer 
<Fla.)  868 

BUILDINGS.    See  also  Easements,  4, 5. 

1.  An  ordinance  requiring  the  owner  of  a 
dangerous  or  insecure  wall  or  building  to 
make  it  safe  within  twelve  hours  after  notice 
•does  not  apply  to  a  building  which  is  safe  for 
tne  purpose  of  commerce  and  trade,  but  falls 
by  reason  of  the  large  quantities  of  water 
thrown  into  and  upon  it  in  extinguishing  a  fire, 
while  it  is  stored  with  stationery  by  a  tenant, 
thus  putting  it  to  an  extraordinary   strain. 

Woodruff  V.  Bowen  (Ind.)  198 

2.  Keeping  a  building  in  a  populous  city 
safe  for  firemen  is  not  a  duty  of  tne  owner  at 
common  law,  independent  of  any  statute  or 
ordinance.  Id, 

jCARRIERS.     See   also   AttornetGen- 

EBAL;  CoaCACERCE,  1;  DAMAGES,  8;  IN- 
SURANCE, 1;  Joint  Debtors;  Masteb 
AND  Servant,  8. 

1,  The  wrongful  act  of  a  brakeman  in  kick- 
ing a  boy  off  from  a  train  in  rapid  motion  for 
failure  to  pay  his  fare  is  within  the  scope  of 
his  employment,  so  as  to  render  the  railroad 
com  pan  V  liable  for  the  act,  where  the  brake- 
man's  duties  included  the  assistance  of  the 
•conductor  in  collecting  fares  and  ejecting  per- 
sons who  had  no  right  to  ride;  but  if  he  kicked 
the  boy  merely  for  the  purpose  of  injuring 
him,  and  not  with  the  purpose  of  ejecting  him 
from  the  train,  the  employer  is  not  liable,  amith 
V.  LouiniOe  db  N.  B.  Go.  (Ky.)  73 

2.  A  railroad  company  is  not  liable  for  an 
^3  L.  R.  A. 


Bonds-  -Carbiibwil 


injury  to  a  passenger  caused  by  the  gms^Iy 
cnmmal  act  of  a  stranger  in  letting  off  the 
brakes  on  loaded  cars  standing  on  a  switch 
and  closing  the  switch,  which  had  been  left 
open  to  derail  the  cars  if  they  got  loose,  on 
account  of  the  cars  running  down  grade  and 
out  on  the  main  track  causing  a  collision, 
where  there  was  no  negligence  in  failing  to 
discover  the  mischief  or  prevent  its  effect 
Frederieka  v.  Northern  0.  R  Oo.  (Pa.)  809 
See  also  Master  ahd  Sebtaht,  8. 

8.  A  railroad  passenger  holding  a  first-class 
ticket  may  recover  damages  from  the  company 
if  his  request  to  the  conouctor  for  a  seat  in  a 
first-class  coach  is  met  by  an  explosion  of  pro- 
fane and  contemptuous  wrath,  and  he  is  com- 
pelled to  stand  although  passengers  in  the  car 
are  occupying  more  seats  than  they  are  entitled 
to.  LouianOe,  N.  0.  dkT.R  Oo,  v.  Pattenon 
(Miss.)  259 

4.  One  who  accepts  a  free  pass  on  a  street 
railway,  with  a  printed  condition  that  tlie 
company  shall  not  be  liable  under  any  circum- 
stances, whether  by  negligence  of  agents  or 
otherwise,  for  injuries,  is  bound  by  that  oondi- 
Uon.    Muldoon  v.  Seattle  Oity  R,  Co.  (Wash.) 

794 

6.  A  round-trip  ticket  "  via  Burlington 
branch"  from  a  point  on  the  main  line  of  a 
railroad  to  a  point  on  the  branch  line,  with  the 
provision  that  it  is  "not  good  to  stop  off  ea 
route,**  is  subject  to  a  regulation  of  the  com- 
pany making  it  good  on  the  main  line  upon 
those  trains  only  which  connect  with  trains  on 
the  branch,  and  does  not  entitle  a  passenger,  on 
reaching  the  Junction  upon  his  return  trip,  to 
take  an  accommodation  on  the  main  line 
which  stops  at  his  destination,  but  which  he  is 
enabled  to  catch  only  because  it  is  late  and  by 
leaving  the  branch  train  while  it  stands  on  a 
T  track  and  walking  to  the  depot,  although  he 
might  have  ridden  on  the  accommodattoa 
tram  without  paying  any  more  for  his  ticket  if 
he  had  bought  separate  tickets  for  the  round 
trip  on  each  line,  and  although  by  taking  the 
accommodation  he  could  avoid  waiting  a  half 
hour  or  more  for  the  so-called  connecting 
train.  Pimnaylvania  R  Oo.  v.  Parry  (N.  J. 
Err.  &  App.)  351 

6.  A  statute  requiring  railroad  companies  to 
issue  mileage  tickets  and  to  receive  those  of 
other  roads  in  payment  of  fare,  without  pro* 
viding  any  fund  for  their  redemption,  or  mak- 
ing them  a  lien  on  any  tangible  property,  or 
putting  any  limit  on  the  number  of  them  which 
may  be  issued,  or  the  time  within  which  they 
must  be  used,  is  unconstitutional  as  an  appro- 
priation of  individual  property  to  public  use 
without  the  owner's  consent  and  without  legal 
provision  for  a  reasonable  compensation  there- 
for. Attorney- Oeneral  ▼.  Old  Colony  R  Co. 
(Mass.)  113 

7.  A  passenger's  standing  on  the  platform  of 
the  trail  car  in  a  moving  cable  train,  in  accord- 
ance with  custom,  is  not  negligence  aa  matter 
of  law,  in  the  absence  of  any  rule  of  the  com- 
pany against  it.  Muldoon  ▼.  6eat(U  Oity  R 
Co.  (Wash.)  7W 

8.  A  passenger  upon  a  street  car  approach- 
ing a  railroad  crossing,  which  has  stopped  7S 
feet  away  from  the  crossing  and  again  ataited» 
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is  under  no  duty  to  be  on  the  lookout  to  learn 
if  the  railroad  track  can  be  safely  crossed  and 
if  by  so  doing  he  can  see  an  approaching  loco- 
motive, to  jump  oflF,— especially  where  he  Is 
<5rippled.  (yXooU  v.  Pittsburgh  AL.B,B.  Co, 
<Pa.)  606 

Of  i^odfl* 

9.  A  railroad  company  in  the  carriage  of 
goods  is  subject  to  the  liability  of  a  common 
carrier,  and  must  answer  for  all  losses  not  oc- 
casioned by  the  act  of  €kxl  or  the  public  ene- 
my, and  cannot,  in  Nebraska,  by  special  con- 
tract, limit  or  rtlieve  itself  from  this  liability. 
^.  Joseph  db  Q.  L  B.  Co.  y.  Palmer  (Neb.)  885 

10.  Giving  lower  rates  for  transportation  of 
•coal  to  a  manufacturing  company  than  to  a 
-coal- dealer  is  not  undue  or  unreasonable  dis- 
crimination, in  violation  of  Fa.  Const.  1874, 
art.  17,  %  8,  or  of  the  Act  of  1888,  which  further 
specifies  that  the  equality  of  rates  required  shall 
be  for  *'a  like  service  for  the  same  place,  upon 
like  conditions,  and  under  similar  circum- 
stances," where  the  manufacturing  company 
consumes  the  coal  in  creating  products  which 
furnish  a  large  amount  of  additional  transpor- 
tation to  the  carrier,— and  especially  where 
the  carrier  was  bound  to  give  such  company  the 
lower  rate  by  a  contract  made  years  before  the 
coal-dealer  began  bnsiness.     Hoowr  v.  Penn- 

•9ylf>ania  B.  Co.  (Pa.)  268 

11.  A  manufacturing  company  yiolates  its 
-right  to  accept  lower  rates  for  the  transporta- 
tion of  coal  than  are  given  to  a  coal-dealer,  if 
it  sells  coal,  even  to  its  own  employes;  and 
the  carrier  on  notice  of  such  sales  must  charge 
fluch  company  the  same  rates  that  are  charged 
to  coal-dealers.  Id. 

12.  Notice  by  a  carrier  of  special  rates  to 
other  shippers  entitled  thereto  by  difFerence  of 

•  conditions  need  not  be  given  to  regular  ship- 
pers in  order  to  protect  the  carrier  from  the 
charge  of  unreasonable  discrimination.        Id, 

18.  A  reasonable  charge  for  improper  delay 
in  unloading  cars  is  not  one  for  transportation, 
storage,  or  dellveir  of  freight  within  Va.  Code 
1887,  g§  1202,  1208,  which  provide  that  no 
charge  other  than  that  proviaed  by  law  shall 
be  made.  Iforfolk  S  W.  B.  Co.  v.  Adams 
(Va.)  680 

14.  A  charge  to  a  consignee  of  $1  per  day 
after  three  days,  for  every  car  remaining  un- 
loaded after  notice  of  arrival,  is  not  unreason- 
able. Jd. 

N0TB8  ASD  Bbiefs. 

*  Bee  also  Eyn>ENOB. 

Carriers;  limitation  in  ticket  to  connecting 
train.  251 

Limitation  of  liability  by  contract  885 

Discrimination  in  rates  between  dealers  and 
-manufacturing  company.  264 

Legislative  power  to  regulate  business  of. 

112 
Right  of  railroad  company  to  make  a  charge 
for  detention  of  its  cars  by  consignees.        680 
Riehts  of  passenger  to  seat;  when  seat  is  re- 
fused. 250 
Rights  of  a  person  riding  on  pass  or  contract 
-for  free  passage :— stockbroker;  drovers'  pass; 
:d2L.KA.  66 


assuming  risk;  express  agents,  newsboys,  and 
the  like;  complimentary  or  gratuitous  pass.  794 

CHARITIES.   Seeal8oTAXB8,6.7;WrLLfl, 
10. 

A  devise  to  trustees  "  for  some  chari- 
table purpose,  preference  always  to  be  given 
to  something  of  an  educational  nature,  al- 
though permissible  to  appropriate  the  income 
in  any  way  it  may  seem  to  the  trustees  to  be 
necessary  and  most  desirable,  as  they  may 
elect, "—is  too  indefinite  to  be  enforced  in 
equi^.    Johnson  y.  Johnson  (Tenn.)  179 


CHATTEL 

eAOK. 


MORTGAGE.     See  Mort- 


CHECKS.    See  also  EymsHOB,  11;  Limita- 

TIOH  OF  ACTIOHB;  PaYMKNT. 

The  indorser  of  a  check  is  released  by  fail- 
ure to  present  it  for  several  days,  during  which 
the  bank  fails  and  the  collection  of  the  check 
is  rendered  impossible,  when  there  was  a  de- 
posit out  of  which  it  would  have  been  paid  if 
promptly  presented.  Kirkpatriek  v.  Purpear 
(Tenn.)  785 

Notes  and  Bbibf& 
See  also  Lihitatiok  ov  Acnoira. 

Check;  release  of  indorser  of,  by  delay  in 
presenting  it: — unreasonable  delay;  reasonable 
delay.  785 


CITUSENS. 

Bribfb. 


See     Alishs,     Notes    and 


CITY   COUNSELOR. 

C0BPOSATION6,  8. 

CLERK. 


See  Municipal 


See  Abstracts;  Bonds,  1. 
COLLEGE.    See  Insurance,  7. 

COMMERCE. 

1.  The  fact  that  a  contract  was  for  the 
carriage  of  foodB  from  one  state  to  another 
does  not  relieve  a  corporation  of  the  state  in 
which  the  contract  was  made  from  the  rule  of 
law  existing  in  that  state,  which  prohibits 
special  contracts  limiting  liability.  Bt.  Joseph 
4b  Q.  I.  R.  Co.  y.  Palmer  (Neb.)  885 

9.  Telegraph  messages  between  points  in 
the  same  state  do  not  constitute  interstate  com- 
merce, because  of  the  fact  that  they  traverse 
another  state  on  the  route.  Stats,  Railroad 
Commission,  y.  Western  U.  Tsleg.  Co,  (N.  C.) 

570 

8.  The  sale  of  a  package  of  goods  entire 
and  unbroken,  as  imported  from  another  state, 
will  be  protected  as  interstate  commerce  only 
when  the  form  and  size  of  the  package  is  that 
usually  adopted  in  the  trade  for  purpose  of 
transportation,  and  not  when  adopted  with  a 
view  to  unlawful  intrastate  retail  trade.  Com. ' 
Philadelphia  County,  y.  BchoUenberger  (Pa.) 

155 

4.  Showing  that  a  package  of  material  to 
be  used  as  food  was  made,  stamped,  and 
branded  in  another  state,  is  not  sufficient  to 
f«how  that  it  is  an  original  package,  trade  in 
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which  is  protected  by  the  Federal  Coostitutioii, 
wiihout  showing  further  that  it  was  in  the  form 
usually  adopted  in  the  trade  for  purposes  of 
transportation.  Com,  Philadelphia  Qmntp,  ▼. 
JBehoOenberger  (Fa.)  155 

5.  An  original  package,  trade  in  which  is 
protected  by  the  Federal  Constitution,  is  such 
form  and  size  of  package  as  is  used  by  pro- 
ducers or  shippers  for  the  purpose  of  securing 

'  both  convenience  in  handling  and  security  in 
transportation  of  merchandise  between  dealers 
in  the  ordinary  course  of  actual  commerce.   ItL 

6.  That  one  having  goods  for  sale  is  a  non- 
resident manufacturer,  and  sells  his  goods 
within  the  state  through  an  agent,  does  not, 
under  the  Federal  Constitution,  relieve  him 
from  the  operation  of  the  local  police  laws,  if 
be  keeps  in  the  state  a  store  containing  a  stock 
of  ^oods  for  the  inspection  of  customers,  from 
which  he  makes  sales  to  actual  customers.  Id, 

7.  A  license  tax  of  $600  per  annum,  im- 
posed on  every  pei^on  selling  in  a  city  any 
meat  which  is  not  from  animals  of  his  own 
raising,  unless  he  rents  a  stall  in  a  public 
market,  while  the  rent  of  such  stall  is  $150  per 
year  and  the  market  regulations  are  so  re- 
stricted and  burdensome  as  to  preclude  the 
reasonable  conduct  of  a  wholesale  business 
there,  is  unconstitutional  in  respect  to  whole- 
sale dealers  in  meat  brought  from  other  states, 
by  reason  of  the  necessarily  resulting  discrim- 
ination against  them,  although  the  ordinances 
on  the  subject  on  their  face  purport  to  appiv 
to  vendors  irrespective  of  the  places  from  which 
it  comes, — especially  where  neither  sales  nor 
inspection  of  meat  are  restricted  to  the  market, 
ana  the  regulations  are  clearly  made  for  the 

-  purpose  of  revenue,  and  not  merely  to  prevent 
the  sale  of  uninspected  meat.  Georgia  Packing 
Co,  V.  Maeon  (C.  C.  S.  D.  Ga.)  775 

Notes  asd  Briiefs. 

Commerce;  original  packages  from  other 
state.  156 

COMMON  LAW.    See  also  Contbactb,  2. 

The  common  law  was  brought  into  Okla- 
homa by  the  settlers  on  April  22,  1889,  unless 
it  had  already  been  established  there  bv  the  Act 
of  Congress  of  March  I,  1889,  establishing  a 
district  court  of  the  United  States  in  the  Indian 
Territory.    MeKennony.  m'nn(Okla.)     601 

Notes  and  Bbiefb, 

Common  law;  adoption  of,  In  the  United 
States;  general  rules;  effect  of  English  de- 
cisions; constitutional  and  statutory  adoption; 
what  constitutes  the  common  law  adopted; 
adoption  in  particular  matters;  as  to  remedies; 
limitation  of  the  adoption;  in  the  United  States 
courts  and  territories;  in  criminal  matters; 
adoption  of  British  statutes;  repeal  of  English 
statutes.  501 

CONDITION.    See  Injunctiok,  9. 

CONFLICT  OF  LAWS.    See  also  Com- 

M£KCE,  1. 

1.  The  place  of  making  the  contract  is 
presumubly  that  of  its  performance,  in  the  ab- 
sence of  anything  indicating  the  contrary. 
22  L.a  A 


TiUinghaU  v.  Boston  db  P.  R  Lumber  Ob.  (8. 
C.)  49 

2.  The  place  from  which  a  telegram  is 
sent  to  another  state  is  the  place  of  the  ood- 
tract  made  by  the  message,  in  the  absence  of 
anything  therein  to  the  contrary.  Jd, 

CONSPIRACY. 

1.  A  combination  of  inioranoe  companies  to 
establish  uniform  rates  of  insurance  and  of 
agents'  commissions  is  not  illegal  under  the 
Texas  AnU-Trust  Law  of  March  80,  1889,  pro- 
hibiting trusts  for  restrictions  in  trade  or  the 
production  price,  or  rates  of  transportation  for 
commodities  or  articles  of  commerce,  since  a 
contract  of  insurance  is  not  "trade,"  nor  is  it 
an  "article  of  commerce"  or  a  "commodity." 
Queen  Ine.  Go,  ▼.  8taU  (Tez.)  488 

2.  The  words  "restrictions  in  trade,"  in  an 
anti- trust  law  making  such  restrictions  a  felony 

fmnishable  with  heavy  penalties,  by  fine  or 
mprisonment,  cannot  be  construed  to  include 
all  contracts  which  in  any  sense  restrict  trade, 
but  are  limited  to  oombmations  such  as  those 
between  producers  or  dealers  to  limit  produce 
tion  or  supply  of  an  artide  and  thus  acquire  a 
monopoly  of  it,  and  then  unreasonably  to  en- 
hance prices,  or  those  of  quasi  public  corpo- 
rations which  might  be  disabled  by  the  com- 
bination from  penorming  duty  to  the  public. 

Jd. 

Notes  aud  BsncFa. 
Conspiracy;  in  restraint  of  trade.  484 

CONSTITUTIONAL  LAW.  See  also 
Carbtbbb,  6;  Commerce;  Intoxicating 
LiquoRB,  5;  Officrrs,  1;  Sxjudat,  1,  2; 
Taxes,  1,  2,  5;  Whabfaob. 

1.  Long  usage  and  practical  interpretation 
cannot  control  m  the  interpretation  of  the  Con- 
stitution unless  the  language  is  obscare  and 
doubtful.  State^  Morrie,  y.  Wrightmm  (S.  J. 
Sup.)  548 

2.  The  power  of  the  executive  and  Judicial 
departments  in  a  state  government  is  a  grant, 
not  a  limitation,  while  uie  powers  of  the  legis- 
lative department  are  absolute  except  as  re- 
stricted and  limited  by  the  Constitution.  Peo- 
ple, Biehardson,  v.  JEtendenon  (Wyo.)  751 

8.  The  constitutional  separation  of  the  de* 
partments  of  jsrovernment  is  not  violated  by  a 
statute  authorizing  circuit  courts  to  repair  their 
court-rooms.  WaiU  County  Oomn,  y.  Gudti 
(Ind.)  402 

4.  The  constitutional  provision  that  '^e 
state  shall  never  contract  any  debts  for  works 
of  internal  improvement  or  be  a  party  in  car- 
rying on  such  works,"  prevents  a  state  from 
owning  and  operating  an  elevator  or  ware- 
house for  the  public  storage  of  grain,  or  any 
other  kind  of  public  works  excepting  tho«e 
used  by  and  for  the  state  in  the  performance  of 
its  governmental  functions.  Mippe  v.  Becker 
(Minn.)  857 
Vested  rlg^htfi, 

5.  Judgments  rendered  before  the  passage 
of  the  Act,  directing  the  sale  of  lands  or  inter- 
ests therein,  cannot  be  affected  by  a  statute  ex- 
tending the  time  for  redemption  from  such 
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sale,  although  the  sale  has  Dot  yet  taken  place. 
Oreenwood  y.  Butler  (Kan.)  466 

6.  The  reopeoing  of  the  decision  of  tax 
officers,  by  which  the  valuation  of  taxable 
property  has  been  fixed  and  taxes  thereon  col- 
lected, under  a  subsequent  statute  authorizing 
a  state  revenue  agent  to  assess  and  collect  ad- 
ditional taxes,  where,  in  his  opinion,  the  tax 
assessment  had  been  too  small,— is  an  uncon- 
Btitutional  interference  with  vested  rights. 
Adam8T,  ToneUa  (Miss.)  846 

7.  A  receipt  which  was  void  for  uncertainty 
■B  a  contract  for  land  cannot  be  made  valid  by 
a  subsequent  statute  allowing  parol  testimony 
to  identify  the  land.    Lowe  v.  Harru  (N.  0.) 

879 
EqoAlrlg^hts. 

8.  The  equal  privileges  or  immunities  of 
citizens  are  not  violated  by  prohibiting  the 
business  of  a  barber  on  Sunday  under  greater 
penalties  than  thos^  imposed  upon  other  busi- 
ness, or  because  an  exception  is  made  as  to 
those  who  conscientiously  observe  the  seventh 
day  of  the  week  as  the  mbbath,  nor  is  such  a 
statute  invalid  as  class  legislation.  People  v. 
BeOet  (Mich.)  606 
'  9.  A  statute  requiring  weekly  payment  of 
wages  "by  every  manufacturing,  mining, 
quarrying,  lumbering,  mercantile,  street,  elec- 
tric, and  elevated  railway,  steamboat,  tele- 
graph, telephone,  and  municipal  corporation, 
and  every  incorporated  express  company  and 
water  company," — makes  an  unconstitutional 
discrimination  between  those  corporations  and 
others  which  are  organized  for  pecuniary  profit 
and  employ  labor.  BraceviUe  Coal  Co.  v.  Peo- 
ol0  (ni.)  840 
Dae  proeeaa  of  l»vr« 

10.  The  enforcement  of  an  assessment  for 
local  improvements  upon  property  not  at  all 
benefited  thereby  is  the  taking  of  propertv 
without  due  process  of  law.  Oregon  db  U,  a. 
Co.  V.  Portland  (Or.)  718 

11.  The  liberty  to  enter  into  contracts  by 
which  labor  may  be  employed  in  such  way 
as  the  laborer  may  deem  most  beneficial,  and 
to  others  to  employ  such  labor,  is  necessarily 
included  in  the  constitutional  guaranty  of  the 
right  to  property.  Braeemlle  Coal  Co.  v.  Peo- 
pU  (111.)  840 

12.  A  restriction  of  the  right  of  corporations 
to  contract  with  employes  as  to  payment  of 
wages  requiring  weekly  payments  denies  the 
constitutional  rights  of  the  employes,  and  does 
not  alTect  the  corporation  merely.  .  Id. 
Police  povrer. 

18.  The  police  power  of  the  state  to  regu- 
late a  business  is  to  be  exercised  by  the  adop- 
tion of  rules  and  regulafions  as  to  the  manner 
in  which  it  shall  be  conducted  by  others,  and 
not  by  itself  engaging  in  it.  Rippe  v.  Becker 
(Minn.)  867 

14.  The  purchase  by  a  state  of  a  site  for 
state  elevators  or  warehouses,  and  the  erection 
of  such  structures  for  the  public  storage  of 
grain,  is  not  within  the  exercise  of  the  police 
power  of  the  state  to  regulate  the  business  of 
such  elevators.  Id. 

15.  Prohibiting  the  opening  of  barber  shops 
on  Sunday  is  within  the  police  power  of  the 
state.  PeopU  v.  BeUtt  uMich.)  6^^" 
22  L.  R.  A. 


16.  The  Legislature  may  forbid  the  sale,  offer- 
ing for  sale,  or  possession  during  the  dose 
season,  of  trout  which  are  not  alive,  although 
they  were  artificially  propagated  on  one's  own 
premises,  If  such  close  season  is  not  unreason- 
able.    Com.  V.  GUbert  (Mass.)  489 

17.  The  occupation  of  an  '*  emigrant  agent" 
does  not  belong  to  that  class  which  is  so  in- 
herently harmful  or  dangerous  to  the  public 
that  it  may  be  either  directly  or  indirectly  re- 
stricted or  prohibited,  where  the  occupation 
consists  merely  in  hiring  laborers  in  the  state 
to  be  employed  beyond  the  limits  of  the  state. 
8taU  V.  Mo(yre  (N.  C.)  472 

Notes  asd  Briefs. 
See  also  Sxtkdat. 

Constitutional  law;  as  to  restriction  of  use  of 
private  property.  440 

Constitutionality  of  statute  legalizing  an  in- 
valid private  contract;  under  f^eral  constitu- 
tion; retroactive  laws  aud  vested  rights;  due 
process  of  law;  application  of  the  nues  to  ac- 
knowledgments; application  of  the  rules  to  con- 
tracts unenforceable  because  usurious;  conflict 
with  Judicial  power;  rights  of  third  persons 
cannot  be  impaired.  879 

Extent  of  police  power  of  state.  868 

CONTRACTS*  See  also  Acnon  ok  Sxnr, 
1;  Attorneys,  2;  Ball  Platers;  Con- 
BTiTiTTiONAL  Law,  7;  CUSTOH,  2,  8; 
Wills,  1«. 

1.  A  valid  oral  contract  for  the  sale  of  real 
estate,  or  an  interest  therein,  can  be  made  in 
the  absence  of  statutory  restrictions.  McKen- 
nonv.  Winn  (Okla.)  501 

2.  The  Statute  of  Frauds  is  in  force  in  the 
United  States  only  where  it  has  been  adopted 
by  legislative  enactment;  and  at  common  law 
an  oral  contract  for  real  estate  is  valid.        Id. 

8.  A  deed  placed  in  escrow,  but  not  de- 
livered, cannot  be  regarded  as  a  sufficient 
memorandum  of  a  parol  agreement  for  the 
land  to  satisfy  the  Statute  of  Frauds,  where  it 
does  not  recite  the  terms  of  the  contract.  Kopp 
▼.  Better  (lU.)  278 

4.  A  contract  between  a  creamery  supply 
firm  and  those  agreeing  to  subscribe  for  the 
erection  of  a  butter  factory,  by  which  the  for- 
mer was  to  erect  and  complete  the  factory  and 
the  latter  to  pay  the  contract  price,  creates  a 
several  liability  on  the  part  of  each  subscriber 
to  the  amount  of  his  subscription  only;  but  the 
interests  of  the  subscribers  are  Joint  in  so  far 
that  all  must  unite  in  order  to  repudiate  and 
renounce  the  contract,  Qibbona  y.  Bente 
(Minn.)  80 

6.  No  cause  of  action  on  contract  can  arise 
before  the  contract  is  broken.  TUUnghaet  v. 
Botton  dP.  B.  Lumber  Co.  (S.  C.)  49 

6.  A  contract  to  hire  a  person  for  a  year  for 
a  certain  sum  per  week,  payable  weekly,  is  en- 
tire and  indivisible.    Ofmstead  v.  Bach  (Md.) 

7.  A  unilateral  promise  or  agreement  in  writ- 
ing to  pay  for  specified  personal  property  is 
binding  if  upon  sufficient  consideration;  and 
the  consideration  need  not  be  expressed  if  the 
case  is  not  within  the  Statute  of  FraudsL  Bom 
?.  Hansen  (Minn.)  617 
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8.  A  physfcfan  who  is  a  member  of  a  board 
of  health  may  recover  reasonable  compensation 
for  purely  professional  services  which  any 
other  physician  might  render,  rendered  by 
him  under  direction  of  the  board  of  health 
without  any  express  agreement  for  compensa- 
tion.   Spearman  r,  Texarkana  (Ark.)         855 

9.  An  aipreement  by  an  author  to  indem- 
nify his  publisher  for  an^  costs  and  damages 
by  reason  of  the  publication  is  not  invalid,  on 
the  ffround  that  an  unlawful  publication  is  in- 
tended, where  it  does  not  appear  that  there  was 
any  intention  on  the  part  of  either  to  write  or 
publish  anything  libelous.  0,  F,  Jeioett  Pub,  Co. 
▼.  Butler  (Mass.)  258 

10.  It  is  not  illegal  at  common  law  for  in- 
surance companies  to  make  a  combination  to 
establish  uniform  rates  of  insurance  and  of 
commissions  to  agents.  (kLeen  Int.  Co.  ▼.  State 
<Tex.)  483 

11.  A  stipulation*  not  to  engage  in  manufao- 
turinff  or  selling  fire  alarm  or  police  telegraph 
machines  and  apparatus,  and  not  to  enter  into 
competition  with  the  purchaser  of  the  business 
for  the  period  of  ten  years,  with  no  restriction 
as  to  place  stipulated,  which  is  entered  into  by 
a  manufacturer  on  the  sale  of  his  business 
and  a  transfer  of  his  patents  used  therein,  Is 
void  on  the  ground  of  public  policy  as  a  con- 
tract in  restraint  of  trade,  and  cannot  be  up- 
held on  the  ground  that  it  concerns  property 
and  business  protected  by  patents,  or  because 
the  restriction  is  necessary  to  enable  the  pur- 
chaser to  enjoy  what  is  purchased, -ye ven  if 
that  could  be  regarded  as  a  test, — or  because 
it  relates  to  a  single  commodity  which  is  not 
of  prime  necessity  and 'not  a  ctaple  of  com- 
merce. OametoeU  Fire  Alarm  db  Tdeg.  Go.  v. 
Crane  (Mass.)  678 

12.  A  change  of  decision  as  to  the  validity  of 
a  certain  kind  of  mortgage,  made  after  some 
instruments  of  the  kind  were  made,  whereby 
they  are  upheld,  does  not  impair  the  obliga- 
tion of  a  contract  between  the  mortgagor  and 
a  creditor  who  gave  him  credit,  when  under 
the  existing  decMionssuch  mortgages  would  be 
held  void.  Brofon  y.  Grand  Rapide  Parlor 
Furniture  Co.  (C.  C.  App.  6th  C.)  817 

18.  Either  party  to  a  contract,  while  it  is  ex- 
ecutory, may  by  explicit  direction  stop  per- 
formance on  the  other  side,  thereby  becoming 
liable  for  the  damages  to  which  the  other  is 
subjected ;  and  thereafter  the  other  cannot  pro- 
ceed with  the  performance  of  the  contract  and 
increase  the  amount  of  damages.  Oibbone  ▼. 
BenU  {mnn.)  80 

14.  Doubts  as  to  the  solvency  of  a  publish- 
ing corporation  will  not  justify  the  breach  of 
a  contract  to  furnish  it  a  book  for  publication. 
a  F.  Jewett  Pub,  Co.  v.  Butler  (Mass.)      268 

16.  The  disgrace  attaching  to  the  name  of 
a  corporation  on  account  of  the  conduct  of  its 
former  president  and  manager,  whose  name  it 
bears,  is  not  sufficient  ground  for  breaking  a 
contract  to  furnish  it  a  book  for  publication. 

Id. 

Notes  and  BRisFib 

See  also  OoMsrrrnTiONAL  Law. 

Contracts;  impairment  of  obligation  of.  465 
22  Fk  R,  A. 


Undelivered  deed  as  memorandum  to  satisfy 
Statute  of  Frauds.  278 

Legality  of  combinations  or  trusts.  4&i 

Is  a  subscription  contract  Joint  or  several  *— 
in  general;  in  which  there  is  a  promisee;  effect 
of  agreements  among  subscribers  and  their  rp1«- 
tion  to  each  other.  60 

Of  indemnity  against  liability  for  libeL  254 
Illegality  of  contract  to  evade  taxes.  709 
By  intoxicated  person.  847 

Validity  of  contracts  of  sale  in  restraint  of 
trade  without  limitation  of  place:— restraint, 
unlimited  as  to  time  and  place;  divisibility  of 
contract  in  general  restraint  of  trade;  restric- 
tion as  to  time  but  not  as  to  place;  as  to  publi- 
cations; secrets  of  trade,  compounds,  and 
medicine;  patented  articles;  contracts  of  pur- 
chase. 673 

CORPOBATIOlfS.    See  also  BvmEircB, 
12;  Taxbs,  8,  9. 

1.  A  corporation  is  an  artificial  person 
created  by  law  as  the  representative  of  those 
persons,  natural  or  artificial,  who  contribute  to 
or  become  holders  of  shares  in  the  propertv 
entrtTsted  to  it  for  a  common  purpose.  0%bb$t 
Bktate  (Pa.)  276 

2.  A  corporation  de  facto  is  an  apparent 
corporate  organization,  asserted  to  Be  a  corpo- 
ration by  its  members,  and  actually  acting  at 
such,  but  lacking  the  creative  fiat  of  the  law. 

Id. 
8.  An  amendment  to  the  charter  of  cer- 
tain corporations  by  providing  for  weekly 
payments  of  wages,  but  not  applyiaff  to  all 
corporations  createa  under  the  general  law,  is 
in  violation  of  a  constitutional  provision  that 
the  charter  of  no  corporation  shall  be  changed 
by  special  law.  BraoeviUe  Coal  Co.  ▼.  PeopU 
(til.)  840 

4.  An  educational  corporation  engaged  in 
operating  a  public  ferry  carrying  passenKen 
for  hire  cannot  escape  liability  for  negligence 
in  the  management  of  the  ferry,  on  the  ground 
that  the  business  was  ultra  wree.  Mmt  v 
Mt.  Eermon  Boy^  Se/tool  (Mass.)  864 

5.  A  corporation  must  be  held  to  have 
adopted  the  acts  of  its  agents  in  conducting  a 
business  ultra  viree,  where  its  manasing  offi- 
cers, knowing  the  business  has  been  done  and 
that  the  income  of  the  business  has  been  re- 
ceived and  the  expenses  of  it  paid  by  the 
treasurer,  have  adopted  the  action  of  the  treas 
urer  and  elected  to  keep  the  money.  Id. 

6.  The  ''business"  of  a  corporation,  within 
a  statutory  authority  to  contract  in  'its  au- 
thorized business,"  cannot  be  construed  to  in- 
clude the  making  of  a  preferential  detnl  of  trust 
after  the  corporation  has  become  insolvent  and 
ceased  to  carry  on  its  operations  without  any 
intention  of  resuming.  Lf^one^Thonuu  Hard- 
teare  Co.r.  Perry  Stove  Mfg.  Go.  (Tex.)        803 

7.  Statutory  authority  of  a  corporation  to 
hold,  purchase,  and  sell  property  as  the  "pur- 
poses''^ of  the  corporation  shall  require,  applies 
only  to  powers  to  be  used  while  the  corpora- 
tion is  carrying  on  business,  and  does  Dot  give 
power  to  execute  a  preferential  deed  of  assign- 
ment after  insolvency  and  permanent  cenat ion 
of  business.  U, 
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8.  A  preferential  deed  of  trust  executed  by 
a  private  trading  corporation  after  its  insolven- 
cy and  ceasing  to  carr^  on  business,  without 
any  intention  of  resuming,  is  void  as  against 
unsecured  creditors  of  the  corporation.  Id, 
But  see  next  case. 

9.  The  fact  that  directors  and  stockholders 
of  a  corporation  vote  to  ffive  a  mortgage  pre- 
ferring themselves  as  creditors  does  not  render 
it  invalid.  Brown  v.  Grand  Bapida  Parlor 
Furniture  Oo,  (C.  C.  App.  6tb  C.)  817 

10.  A  director  who  is  a  bona  fide  creditor 
of  a  corporation  may  be  made  a  preferred 
creditor,  where  preferences  to  any  creditors 
are  lawfuL  id. 

11.  A  resolution  authorizing  officers  of  a 
corporation  "to  secure  any  and  all  other  cred- 
itors" after  a  person  named  does  not  require 
that  a  mortgage  executed  in  pursuance  thereof 
should  secure  all  other  creditors,  but  the  word 
"and"  has  the  meaning  of  "or."  Id. 

12.  It  is  sufficient  ground  for  the  dissolu- 
tion of  a  corporation  that  it  has  removed  ita 
principal  place  of  business  and  all  of  its  agen- 
cies from  the  state  of  its  creation,  in  contra- 
vention of  the  policv  of  the  state  as  evinced  by 
ita  general  system  of  legislation.  SimmonB  v. 
NorfoUc  4b  B.  Steamboat  Co.  (N.  C.)  677 

it.  An  attachment  and  sale  of  the  corporate 
property  in  a  suit  against  the  comptroller  of 
the  currency  as  commissioner  and  statutory 
successor  of  the  Freedman's  Savings  &  Trust 
Company  is  lawful,  where  the  corporation 
would  have  been  subject  to  attachment 
Spritti  V.  LMngeton  (Fla.)  458 

14.  The  purpose,  as  well  as  the  effect,  of 
the  amendatory  Act  of  Congress  making  the 
comptroller  of  the  currency  a  commissioner  of 
tbe  Freedman's  Savings  &  Trust  Company, 
was  to  invest  him,  as  such  commissioner,  with 
the  property,  manaigement,  and  disposition  of 
the  affairs  of  said  company  for  the  purposes  of 
liquidation;  and  he  thereby  became  the  statu- 
tory substitute  and  successor  of  the  corporation 
itself,  and  not  a  mere  trustee  of  the  bare  le«d 
title  of  its  property.  Id, 

NOTBa  AHD  BBISFa. 

Corporations;  doctrine  of  ultra  tires  as  af- 
fecting liability  for  negligence.  865 

Presumption  as  to  incorporation:— in  civil 
cases;  in  (^minal  cases.  276 

Power  to  prefer  creditors  when  insolvent. 

818 

Preferences  among  creditors  given  by  in- 
solvent corporations:— in  general:  preferences 
prohibited;  stockholders  as  preferred  credit- 
ors; directors  and  officers  as  preferred  credit- 
ors; preferences  by  legal  proceedings;  reme- 
dies; English  decisions.  802 

COSTS. 

1.  Costa  out  of  the  estate  win  not  be  al- 
lowed to  one  who  unsuccessfully  contests  the 
right  of  the  administrator  to  retain  a  distribu- 
tive share,  and  apply  it  on  the  distributee's  in- 
debtedness to  the  estate.     Webb  v.  Fuller  (Me.) 

177 

9.  Costs  in  favor  of  plaintiff  on  a  note  and 
mortgage  which  are  invalid  cannot  be  ordered 
22  L.R.  A. 


paid  from  tbe  proceeds  on  foreclosure  of  an- 
other mortgage  on  the  same  property,  in  the 
same  case.    Sheldon  v.  Prueeaner  (Ean.)     709 

COTENANCY.    See  also   Hubbaio)  and 
WiFB,  1;  Levy  Ain>  Seizubb,  1. 

A  joint  tenancy  is  an  estate  held  by 
two  or  more  persons  jointly,  so  that  during 
the  lives  of  all  they  are  equally  entitled  to  the 
enjoyment  of  the  land,  or  its  equivalent  in 
rents  and  profits;  but  upon  the  death  of  one 
his  share  vests  in  the  survivor  or  survivors 
until  there  be  but  one  survivor,  when  the 
estate  becomes  one  in  severaltv  in  him  and 
descends  to  his  heirs  upon  his  death.  Thorn- 
burg  V.  Wiggins  (Ind,)  42 

Notes  Ain>  Bbiefb. 
Cotenancy;  as  to  timber.  641 

COUNTIES.    See  also  Courts,  4. 

The  action  of  county  commissioners  on  peti- 
tion under  Ind.  Acts  1898,  p.  741,  which  says 
the  board  *'mav  fix  and  allow  a  certain  sum" 
within  prescribed  limits  and  that  any  such 
allowance  and  the  proceedings  of  the  board  in 
relation  thereto,  "if  in  conformity  with  the 
provisions  of  this  Act,  shall  be  final  and  con- 
clusive" is  an  exercise  of  the  discretion  of  the 
board,  and  is  not  a  judicial  act  from  which  an 
appeal  can  be  taken.  Vigo  County  Comrs.  v. 
Aifris  (Ind.)  515 

COUNTY-SEATS.    See  Courts,  1. 

COURT-HOUSE.    See  Courts,  2-4;  In- 
junction, 17. 

COURTS.    See  also  Appeal  and  Error, 
8;  Constitittional  Law,  8;  Witnesses. 

1.  Long  acquiescence  in  the  universal  cus- 
tom of  courts  to  sit  at  county-seats  is  equal  to 
positive  law  requiring  the  courts  to  be  held  at 
those  places,  white  County  Comrs.  v.  Omn 
(Ind.)  402 

2.  The  power  of  courts  to  order  necessary 
repairs  jto  tbe  court-room  is  inherent  and  inci- 
dental to  jurisdiction,  like  the  power  to  punish 
for  contempt.  Jd, 

8.  The  power  of  circuit  courts  to  author- 
ize repairs  to  the  court-room  cannot  i  ..tend  to 
the  practical  reconstruction  of  the  court-bouse, 
or  to  the  construction  of  lasting  and  perma- 
nent improvements, — such  as  extensions,  addi- 
tions,  and  enlargements.  Id, 

4.  A  court  has  inherent  power  to  order  an 
elevator  in  the  court-house  to  be  operated  by 
the  sheriff  during  sessions  of  court,  when  the 
use  of  the  elevator  is  necessary  to  furnish  fit 
and  convenient  means  of  access  to  the  court- 
room, although  the  county  commissioners  di> 
rect,  on  the  contrary,  that  the  use  of  the  ele- 
vator shall  be  discontinued.  Vigo  County 
Comrs,  V.  Stout  (Ind.)  828 

5.  The  question  whether  or  not  a  "disagree- 
ment" exists  which  authorizes  the  governor  to 
Rujourn  the  General  Assembly,  under  R.  L 
Const,  art  7,  §  6.  is  one  on  which  the  decision 
of  the  governor  is  conclusive,  and  is  not  re- 
viewable by  the  oourti.  Be  L^gistaUts  Ad- 
journment (R.  L)  716 
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6.  The  courts  cannot  overturn  a  law  passed 
'witbin  coDStitulional  HmitatioDS,  on  the  ground 
that  It  is  unwise,  impolitic,  unjust,  or  oppres- 
sive, or  even  that  it  was  procured  by  corrupt 
means.  State,  Morris,  ▼.  Wrightwn  (N.  J. 
Sup.)  648 

7.  The  constitutionality  of  an  apportionment 
Act  is  a  suhject  of  judicial  inquiry,  and  not  a 
mere  political  question.  Id, 

8.  The  ofFense  of  shooting  at  another  is  com- 
mitted in  Georgia  when  one  in  the  state  of 
South  Carolina,  without  malice  aforethought, 
but  not  in  his  own  defense  or  under  other  cir- 
cumstances of  justification,  aims  and  fires  a 
pistol  at  another  who  at  the  time  is  in  Georgia, 
although  the  ball  misses  him,  and  strikes  the 
water  in  Georgia  near  the  boat  which  he  occu- 
pies.   Simpson  v.  StaU  (Ga.)  248 

9.  The  jurisdiction  of  a  court  to  compel 
town  officers  to  call  a  new  election  for  a  mem- 
ber of  the  Greneral  Assembly,  as  required  bv 
statute,  is  not  defeated  by  the  fact  that  each 
House  is  the  judge  of  the  elections  and  qualifi- 
cations of  its  members,  and  that  the  ordering 
of  a  new  election  may  involve  the  question  of 
the  validity  of  a  prior  election.  State  v.  South 
Eingetown  (R.  L)  65 

10.  Whether  chattel  mortgages  are  void  as 
common-law  assignments  giving  preferences  to 
creditors  is  a  question  of  local  law.upon  which 
A  federal  court  will  follow  the  state  decisions. 
Brown  v.  Qrand  Bapids  Parlor  Furniture  Cfo, 
(C.  C.  App  6th  C.)  817 

11.  A  federal  court  will  follow  the  latest  de- 
cisions of  the  supreme  court  of  the  state  as  to 
the  validity  of  mortgages,  although  a  different 
decision  by  that  court  was  regarded  as  the  law 
when  the  mortgages  were  made.  Id. 

12.  The  title  to  letters  patent  does  not 
necessarily  involve  the  validity  or  Infringe- 
ment of  the  patent,  so  as  to  defeat  the  jurisdic- 
tion of  a  state  court.  Shoemaker  v.  South 
Bend  Spark- Arrester  Oo.  (Ind.)  882 

18.  State  courts  have  not  lost  jurisdiction 
of  the  subject-matter  of  actions  against  car- 
riers in  respect  to  interstate  shipments,  by 
reason  of  the  fact  that  Congress  has  legislated 
upon  the  subject.  8^,  Joseph  4b  0,  i.  B,  Co,  v. 
Palmer  (Neb.)  885 

14.  An  injunction  against  carrying  out  an 
order  of  court  cannot  be  granted  by  another 
court  of  similar  jurisdiction,  but  can  be 
granted,  if  at  all,  only  by  the  court  which 
made  the  order.  Vigo  County  Com/rs.  ▼.  Stout 
(Ind.)  898 

NoTBB  AKD  Briefs, 

Courts;  jurisdiction  of  crime  on  state  bound- 
Biy.  249 

l^ower  of,  to  provide  the  necessary  places 
and  equipments  for  their  business.      898,  899 

Power  in  respect  to  court-roonu  402 

COVENANT. 

An  undertaking  establishment  in  which 
human  dead  bodies  are  prepared  for  burial  or 
other  sepulture,  and  sometimes  subject  to  em- 
balming and  post  mortem  examination,  is  a 
business  'Mnlurious  or  offensive  to  the  neigh- 
boring inhabitants,"  within  the  terms  of  a  re- 
22  L.  R  A. 


Btrictive  agreement,  although  ft  may  not  con- 
stitute a  legal  nuisance.  Bowland  r,  MiUcr 
(N.  Y.)  188 

NoTBs  aud  Brxefb. 
Covenants;  of  married  women,  see  Estoppkl. 

CRIMINAL  LAW.    As  to  Jury  Trial,  see 

Tbial,  1.  Notes  akd  BsiEFai 
See  also  Bi<asphsmt. 

CURSING.    See  Nuisances,  1. 

CUSTOM.    See  also  Byidencb.  42.  4BL 

1.  The  custom  of  people  to  crawl  under  a 
train  blockading  a  highway  crossing  cannot 
aJSect  the  question  of  negligence  in  so  doing. 
Bumpel  V.  Oregon  Short  Line  db  U.  N.  K  Go, 
(Id.)  725 

2.  A  usage  to  affect  a  contract  must  be  so 
general  and  well  established  that  knowledge 
and  adoption  of  it  mav  be  presumed;  and  it 
must  be  certain  and  uniform.  Baltimore  Base 
BaU  A  E.  Co.  v.  Pickett  Q/Ldi.)  090 

8.  A  usage  or  custom  of  base  ball  dubs  to 
discharge  a  player  on  ten  days'  notice,  if  he  is 
deficient  in  playing,  cannot  modify  a  special 
contract  for  a  definite  time,— especially  when 
the  player  has  no  reciprocal  right  to  cancel  the 
contract  JSl 

Notes  avd  Bbiefb. 
Custom;  as  affecting  contract  090 

DAMAGES. 

1.  Compensatory  damages  cannot  indude 
an  allowance  for  ''inconvenience"  as  well  as 
injuries.  Jenson  v.  Chicago,  8t,  P.  M,  dl  O. 
B,  Co.  (Wis.)  680 

2.  The  amount  to  be  recovered  for  unlaw- 
ful discharge  of  an  employ^  is  the  contract 
price  less  what  may  have  lieen  paid  him,  and 
also  what  he  has  earned  or  by  due  diligence 
might  have  earned  during  the  time  covered  by 
the  contract.  Baltimore  Base  Ball  db  B,  Co. 
V.  Pickett  (Md.)  690 

8.«The  amount  of  injury  suffered  bj  a 
shipper  on  account  of  lower  rates  given  to  an- 
other shipper,  for  which  he  mav  recover  from 
the  carrier,  under  Pa.  Act  1888,  cannot  be 
taken,  without  proof,  to  be  the  difference  in 
the  rates  charged.  Eoowr  v.  PennsyU>ama  R, 
Co.CPs^.)  283 

4.  For  breach  of  a  contract  to  transmit  or 
deliver  an  unexplained  cypher,  or  otherwise 
unintelliirlble  message,  a  telegraph  company  is 
liable  only  for  nominal  damages,  or,  at  nooat, 
for  the  sum  paid  it  for  transmission  and  de- 
livery.    Western  IT,  TOeg,  Co,  T.Faim^la.) 

484 

6.  It  is  proper  for  a  railroad  desiring  to 
cross  another  to  pay  the  expense  of  necessaij 
frogs  and  crossing  apparatus.  BeaiUs  db  M. 
R  Co,  V.  State  (Wash.)  817 

6.  Condemnation  of  a  strip  of  land  across 
a  farm  for  canal  purposes  does  not  divide  the 
farm  into  two  parcels  for  the  purpose  of  ea- 
timatinff  damages  for  the  construction  of  a 
railroad  across  one  of  them,  although  aach 
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«trip  is  takeD  In  fee,  and  the  canal  is  aban- 
doDed,  and  the  fee  to  such  strip  acquired  by 
third  persons.  Camenm  ▼.  Piitsdurgh  d  £, 
B.  R.  Co.  (Pa.)  443 

7.  In  estimating  the  benefits  which  may  be 
«et  o£F  against  a  claim  by  the  owner  of  lots 
abuttinff  on  a  highway  for  damages  resulting 
from  the  construction  of  a  viaduct  in  the 
etreet,  only  those  can  be  considered  which 
particularly  affect  the  lots  damaged,  and  not 
aucb  as  are  shared  in  common  with  other  lots 
aot  damaged.  Spencer  v.  Metropolitan  Street 
£,  Co.  mo.)  668 

Notes  Ain>^RiEFaw 
Damages;  in  eminent  domain  case.  068 

What  parcels  considered  in  estimating  dam- 
ages for  lands  condemned.  448 
Measure  of,  for  default  of  telegraph  com- 
pany.                                                        435 

BEDICATIOlf. 

1.  A  reference  in  deeds  to  a  map  of  an  ad- 
dition to  a  city  cannot  be  taken  as  constituting 
a  dedication  of  a  street  marked  on  a  map  or 
the  city  which  is  not  shown  to  have  been 
known  to  the  grantor,  where  the  latter  had 
made  maps  of  Uie  addition  without  showing 
such  streets.    Lewie  v.  Portland  (Or.)         786 

3.  A  street  shown  on  that  portion  of  a  map 
representing  the  oldest  part  of  the  city,  leav- 
ing lots  and  blocks  blank,  is  not  dedicated  by 
the  map,  which  is  intended  merely  to  show  a 
new  portion  or  addition  not  touched  by  such 
street,  in  which  the  lots  and  blocks  are  marked, 
— especiallv  where  the  maker  has  prior  maps 
of  the  portion  including  such  street,  which  do 
not  show  any  street  at  that  place.  Id, 

DEED.    See  also  Evidsnce,  28. 

1.  The  general  language  of  a  deed  with 
covenants  sufficient  to  pass  the  estate  of  the 
grantor  is  not  limited  by  a  clause  which  recites 
that  it  is  intended  to  convey  absolutely  all  the 
interest  of  his  wife,  who  is  named  therein  as 
one  of  the  grantors,  but  who  has  only  an  in- 
choate dower  interest  therein.  Davenport  v. 
Owittiame  (Ind.)  244 

2.  There  is  a  sufficient  deliverv  of  a  deed, 
in  the  absence  of  evidence  to  weaken  the  force 
of  the  facts,  if  the  ludge  of  probate  before 
whom  it  is  acknowledged  takes  it  for  the  pur- 
pose of  recording  it  in  his  office.    Lewie  v. 

Wateon  (Ala.)  297 

8.  The  bare  fact  that  a  deed  was  executed 

in  the  presence  of  a  witness  is  not  sufficient  to 

show  that  it  was  delivered  during  the  grantor's 

lifetime.    Parrot  v.  Avery  (Mass.)  153 

4.  A  sheriff's  deed  to  which  his  name  is  af- 
fixed by  another  person  in  his  presence  and  at 
bis  request,  and  which  the  sheriff  then  duly 
acknowledges,  is  as  efficacious  as  though  signed 
by  the  sheriff  himself.    Lewie  y.  Wateon  (Ala.) 

297 

NoTBS  AND  Briefs. 

Deed ;  estoppel  of  married  women  by,  see 
Estoppel. 

See  also  Contkacts. 
22ri.R  A. 


Delivery  of. 

What  interest  conveyed  by. 

Waiver  of  condition  in. 

DE  FACTO.    See  Offiobbs,  6. 
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DEFINITION.  See  Corporations,  1,  S; 
Eminent  Domain,  8;  Negligence,  1. 

DEMURRAGE.  See  Cabriebs,  18.  14, 
Notes  and  Briefs. 

DENTISTS. 

A  dentist,  though  having  a  diploma  from  a 
reputable  dental  college,  and  on  the  roll  of 
dental  surgeons,  and  resistered  acoordina  to 
law,  is  not  exempt  from  jury  duty,  under  no. 
Rev.  Stat.  1889,  §  60t52,  as  a  '* practitioner  of 
medicine."    Slate^  Flickinger,  v.  Fither  (Mo.) 

DEPOSITIONS. 

1.  Answers  to  interrogstories  by  a  nonresi- 
dent witness  cannot  be  read  if  he  is  actually 
present  in  court,  although  he  has  come  at  the 
request  of  the  opposite  party.  Eaet  Tenneeeee, 
V.  db  O.  B.  Co,  V.  Kane  (Ga.)  815 

2.  A  witness  "  lives"  where  he  is  sojourn- 
ing for  his  health  for  an  uncertain  time, 
within  the  meaning  of  U.  8.  Rev.  Stat.  §  868, 
in  respect  to  the  taking  of  depositions  of  a 
witness  who  lives  more  than  100  miles  from 
the  place  of  trial.  Mvtval  Ben,  L.  Ine.  Co. 
V.  BoHeon  (C.  G.  App.  8th  C.)  825 

DEPUTY  SHERIFF.    See  Arrest,  1. 

DRUNKENNESS.  See  Action  or  Suit, 
1;  Fraud  and  Fraudulent  Convet- 
ANOEs,  1;  Trover. 

Notes  and  Bribfb. 

Drunkenness;  as  affecting  contracts,  see 
Contracts. 

DUE  PROCESS.  See  Constitutional 
Law,  10,  Notes  and  Briufs. 

EASEMENTS. 

1.  The  use  of  the  private  way  to  a  wharf 
and  warehouse  by  the  public  cannot  give  a 
prescriptive  right  of  user  to  the  public,  as  it  is 
not  inconsistent  with  private  ownership.  Zao- 
iey.  P<yrtland  {Or.)  786 

2.  The  right  to  have  the  light  and  air  enter 
the  windows  of  a  building  from  an  adjoining 
lot  may  exist  by  express  grant,  or  by  virtue  ot 
express  covenant  or  agreement.  Keating  v. 
Springer  (111.)  544 

8.  A  landlord  will  not  be  liable  for  obstruct- 
ing his  tenant's  windows  by  building  on  the 
adjoining  close,  in  the  absence  of  any  cove- 
nant or  agreement  in  the  lease  forbidding  him 
to  do  BO.  Id. 

4.  A  provision  in  a  lease,  that  the  lessee  shall 
not  build  at  the  rear  of  the  premises  nearer  than 
25  feet,  is  not  violated  by  building  on  one  side 
of  the  premises,  extending  beyond  the  rear  wall 
of  the  old  building  but  not  extending  in  the 
rear  of  the  leased  premises  Id. 
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5.  A  lease  proyidio^  that  the  lessee  "sball 
Dot  build  at  the  rear  of  said  premises  nearer 
than  25  feet,  and  no  obstruction  higher  than  6 
feet  shall  be  placed  in  such  manner  as  to  ob- 
struct lisht  to  said  premises,"  prohibits  any 
obstruction  higher  than  6  feet  in  any  direction 
from  said  premises,  which  would  obstruct  li|;ht 
to  them.    Keating  ▼.  Springer  (HI.)  544 

(L  The  right  of  a  tenant  of  upper  floors  to 
light  and  air  from  a  well  or  open  space  which 
is  not  accessible  to  the  street  cannot  be  ob- 
structed, where  it  is  necessary  to  the  enjoy- 
ment of  the  demised  premises.  Caee  v.  Minot 
(Mass.)  686 

7.  A  landlord  is  liable  to  a  tenant  of  upper 
floors  for  wrongful  obstruction  of  light  and 
air  from  fa  well  or  open  space  in  a  building, 
by  a  chimney  constructed  by  another  tenant 
under  the  landlord's  express  authority  to  erect 
such  chimney  for  the  uaeof  boilers  in  the  base- 
ment. M 

NOTBS  AKD  BBIBFa 

Easements;  American  law  as  to  easements 
of  light,  air,  and  prospect: — ^general  doctrine; 
right  of  prospect;  implied  grants:  implied 
easement  of  tenant;  express  grant  or  reserva- 
tion of  such  easements;  enforcement  of  right; 
right  to  light  and  air  for  public  highway.    586 

ELECTION  DISTRICTS.    See  also 
Courts,  7. 

The  election  of  members  of  assembly  in  as- 
sembly districta  allowing  each  voter  to  vote 
for  but  one  member,  instead  of  voiinff  for  all 
the  members  elected  in  that  county,  is  not  in 
accordance  with  the  Constitution  of  New 
Jersey,  which  provides  that  the  members  of 
assembly  shall  be  elected  "bv  the  legal  voters 
of  the  county  respectively, '  and  that  each 
ihall  be  an  inhabitant  of  "the  county  for  which 
he  shaU  be  chosen."  Btate,  Morris,  y.  Wright- 
eon  (N.  J.  Sup.)  648 

KOTBS  AKD  BbIBFS. 

Election  districts;  constitutionality  of  di- 
vision of  counties.  548 

ELECTRICAL  USES   AND   APPLI- 

ANCES.    See  also  Maiydamus,  2. 

1.  Negligence  in  leaving  a  telephone  wire 
where  it  is  touched  accidental!}'  by  a  traveler 
on  a  sidewalk  is  the  proximate  cause  of  an  in- 
jury to  him  from  an  electric  shock,  although 
this  was  occasioned  by  accidental  contact  of 
the  wire  with  wires  oi  an  electric-light  com- 
pany or  a  street-railway  company, — at  least, 
where  it  does  not  appear  that  these  were  out  of 
their  proper  position.  Ahern  y.  Oregon  TdepU, 
db  TeUg.  Co.  (Or.)  685 

2.  A  telephone  company  which,  instead  of 
removing  its  wire  on  takmg  it  out  of  a  resi- 
dence, leaves  it  hanging  upon  an  electric-light 
company's  pole,  Is  bound  to  look  after  it,  and 
is  liable  for  an  injury  to  a  traveler  who  comes 
in  contact  with  it  after  it  has  beeoi  removed  by 
employ^  of  the  electric  light  company  and 
hung  upon  a  telephone  pole,  where  he  acci- 
dentallv  touches  it  while  it  is  charged  by  con- 
tact with  an  electric- light  wire  or  a  street- 
railway  company's  wire.  Id, 
22  L.  R.  A. 


8.  It  is  negligence  to  allow  a  wire  which 
from  its  environment  Is  liable  to  become 
charged  with  electricity,  to  hang  over  a  street 
or  sidewalk  at  such  a  height  as  to  obstruct  and 
endanger  ordinary  traveC  Id. 

4.  An  ordinance  requiring  guard  wires  for 
electric  wires  ''whenever  it  shall  be  necessary 
to  cross"  other  electric  wires,  applies  to  cross- 
ing wires  already  erected,  since  it  provides  a 
remedy  for  an  existing  evil.  State,  Wieeontin^ 
Teleph,  Oo.  y.  JanesviUe  Street  B.  Oo,  (Wis.) 

75» 

5.  An  electric-railroad  company  using  strong 
currents  of  electricity  on  wires  which  are  not 
insulated,  which  directly  cross  telephone  wires 
which  are  insulated,  may  be  compelled  to 
place  guard  wires  where  they  will  prevent  the 
contact  of  the  telephone  and  railway  wires  in 
case  of  the  breaking  of  poles  or  the  falling  of 
wires  on  account  of  storms  or  otherwise, ^-es- 
pecially where  there  is  an  ordinance  requiring 
such  guard  wirea,  which  the  telephone  com- 
pany haa  complied  with.  Jd, 

Notes  aiid  Briefs 

Electrical  uses;  negligence  as  to  dangeitras 

wire.  e85 

Regulation  of  dangerous  wires.  760 

ELECTRIC  RAILWAYS.    See  Stbebt 
Railways,  1. 

ELEVATORS.  See  Constitutional  Law, 
14;  CouBTBy  4. 

EMIGRANT  AGENT*     See  Cokbtitv- 
TiONAL  Law,  17;  Liobjubr,  2. 

EMINENT   DOMAIN*     See  also    Cab- 
bibbs,  6;  Damagbb,  5-7. 

1.  A  statute  authorizing  the  condemnation 
of  land  for  a  private  road  from  lands  which 
are  shut  out  and  cut  o£F  from  a  public  high- 
way, giving  an  easement  to  the  owner  of  such 
lands,  who  is  required  to  pay  damages,  la  un- 
constitutional as  authorizing  the  takmg  of  pri- 
vate property  for  private  use.  Weltan  y .  Diek- 
eon  (Neb.)  4M 

2.  The  taking  of  private  property  only  la 
authorized  by  statutes  providing  for  the  exer- 
cise of  the  power  of  eminent  domain,  onlesa 
there  is  either  express  or  clearly  implied  au- 
thority to  extend  them  to  public  property. 
Seattle  A  M.  E,  Oo,  y.  State  (Wash.)  217 

8.  Tidelands  cannot  be  condemned  for 
railroad  uses,  by  reason  of  a  statutory  provi- 
sion for  the  appropriation  of  ''state,  school^ 
or  county  land,"  under  the  Washington  Con- 
stitution and  statutes,  in  the  nomenclature  of 
which  "state"  lands  did  not  include  tidelanda. 

Id. 

4.  The  state,  as  owner  of  the  fee  of  tide- 
lands  over  which  a  street  runs,  and  of  lands 
abutting  on  both  sides  of  the  strtet,  is  entitled 
to  damages  for  the  occupation  of  the  street  for 
ordinary  railroad  purposes.  M 

6.  The  length  of  a  railroad,  or  the  amount 
of  its  business,  does  not  affect  its  right  to  re- 
tain its  right  of  way  as  against  a  railroad  which 
subsequently  desires  to  appropriate  a  poitioo 
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of  it,  althoiigli  tbe  amount  of  damages  may 
be  thereby  affected.  Id. 

6.  Tbe  statutory  light  of  one  railroad  to 
cross  another  does  not  apply  to  a  commingling 
of  tracks  for  400  feet  or  more  alone  a  80-foot 
right  of  way,  making  it  impracticable  to  oper- 
ate either  track  or  set  of  tracks  when  any  one 
of  the  other  tracks  is  in  actual  use.  Id. 

7.  A  claim  of  the  right  to  lay  four  tracks 
on  another  railroad's  right  of  way  may  be  de- 
nied by  the  court,  where  the  place  is  practical- 
ly a  street,  and  the  whole  room  applicable  to 
railroad  purposes  is  extremely  limited,  and  al- 
lowinff  two  tracks  will  give  better  fadlities 
than  ue  other  road  enjoys.  Id, 

8.  The  convenience  of  the  railroad  to  be 
crossed,  and  the  probability  of  some  other 
means  of  accomplishing  the  same  purpose, 
may  be  considered  in  determining  the  neces- 
sity of  appropriating  any  part  of  the  right  of 
way  by  another  company,  where  the  statute 
requires  the  judge  to  be  satisfied  by  competent 
proof  of  such  necessity.  Id. 

9.  An  attempts  to  agree  as  to  the  points  and 
manner  of  crossing  must  be  made  by  a  railroad 
which  desires  to  cross  another  before  it  can 
seek  the  aid  of  a  court,  under  Wash.  Gen. 
6tat.  §  1671.  Id. 

10.  It  is  not  error  for  a  judge  who  heard  a 
case  on  tbe  question  of  the  necessity  of  the 
condemnation  of  land,  under  Wash.  Code 
Prac.  §  051,  to  send  the  jury  trial  to  another 
judge.  Id. 

11.  The  points  and  manner  of  crossing,  the 
place  where,  and  whether  under,  over,  or  at 
grade,  are  to  be  decided  by  the  court,  on  an 
application  by  one  railroad  for  the  right  to 
cross  another,  under  Wash.  Gen.  Stat  §  1571. 

Id. 

Abnttlaif  owners. 

12.  The  right  to  the  use  of  the  street  in  front 
of  abutting  lots  is  property  within  the  protec- 
tion of  a  constitutional  provision  against  tak- 
ing property  without  compensation.  Spsneer 
Y.  Metropolitan  Street  B.  Co.  (Mo.)  668 

18.  An  abutting  owner,  whether  owning  the 
fee  in  the  highway  or  not,  has  certain  proprie- 
tary rights  which  cannot  be  taken  away  with- 
out compensation,  even  under  the  authority  of 
the  legislature.  WhiU  ▼.  Northmstem  Js.  C. 
B.  Co.  (N.  C.)  627 

14.  The  use  of  a  street  for  a  steam  railroad 
Is  a  perversion  of  the  street  from  its  original 
and  proper  public  purpose.  Id. 

15.  An  abutting  owner  is  entitled  to  dam- 
ages for  the  dimmution  of  the  value  of  the 
property  caused  by  reducing  tbe  width  of  the 
street,  or  by  excavations  rendering  it  unsafe 
and  dangerous,  in  constructing  a  steam  rail- 
road therein.  Id. 

16.  A  street  dedicated  to  the  public  for  ordi- 
nary purposes  cannot  be  appropriated  for  the 
cqnstruction  of  a  viaduct  which  completely 
destroys  its  use  for  street  purposes,  without 
liability  for  damages  to  abutting  owners. 
Spencer  v.  Metropolitan  Street  B.  Co.  (Mo.)  668 

NOTBS  AND  BrIEFB. 

Eminent  domain;  taking  lands  for  private 
purposes.  497 

22L.R.A. 


Protection  of  private  property.  628 

Injury  to  abutting  property  by  obstruction 

of  street.  668 

ENGLISH  STATUTES.      See  Commor 
Law,  Notes  ai!(d  Bribfb. 

ENTIRETIES.    See  Hubbaio)  Aim  Wife, 
Notes  akd  Briefb. 

EQUITY. 

That  the  tenant's  riebt  to  an  Injunction 
against  the  landlord's  interference  with  his- 
emplovment  of  the  premises  terminates  pend- 
ing suit  by  the  expiration  of  the  term  will  not 
prevent  equity  from  retaining  the  suit  to  assess 
damages.    Ogm  y.  Minat  (Mass.)  686- 

ESTOPPEL. 

1.  Statutory  authority  to  a  married  woman 
to  convey  her  separate  property  by  joinine 
with  her  husband  will  not  extend  to  an  implied 
covenant  of  warranty,  so  as  to  make  such 
deed— at  least  in  the  absence  of  an  expieBs 
covenantr— operate  on  an  after-acquired  inter- 
est in  the  property,  when  she  owned  only  an 
undivided  portion  at  the  time  of  the  convey- 
ance.    Wadkin$Y,  Waiion(Jex.)  779 

2.  Permitting  the  record  title  of  land  to  re- 
main in  another  will  not  make  a  subsequent 
conveyance  to  the  real  owner  fraudulent  as  to 
the  d^editors  of  the  former,  where  they  gave 
the  debtor  credit  merely  on  his  own  represen- 
tations of  ownership  and  his  possession,  and 
did  not  rely  on  the  records  or  any  act  of  the 
owner.    Breete  v.  Brooks  (Cal.)  256 

8.  A  purchaser  of  land  at  sheriff's  sale  can- 
not, while  relying  on  the  title  so  acquired,  im- 
peach the  title  of  the  judgment  debtor,  to 
prevent  his  recovering  the  land  in  ejectment. 
LetoiiY.  Watson  (A\tL.)  297 

Notes  Ain>  Bbzefs. 

Estoppel;  of  land  owner  by  allowing  record 
title  to  remain  in  another: — sale  by  record  own- 
er; giving  credit  to  one  having  record  title; 
notice  to  one  dealing  with  the  land.  256 

Effect  of  covenants  of  married  women  and 
their  estoppel  by  deed  or  mortgage:— liability 
on  covenant;  estoppel  by  recitals;  estoppel  by 
covenant  against  acquiring  superior  title:  con- 
veyance without  covenant  by  wife;  operation 
and  effect  of  conveyance.  779 

EVIDENCE.    See  also  Abstbactb,  8;  Ck>H- 
btttutiomal  Law,  7. 

Judicial  notice. 

1.  Judicial  notice  of  the  laws  of  another 
state  cannot  be  taken.  Scroggin  r.  McCleUand 
(Neb.)  110 

2.  The  Supreme  Court  of  Rhode  Island 
holds  it  a  matter  of  common  knowledge  that 
there  are  many  Seventh  Day  Baptists,  so 
called,  living  in  Hopkinton,  who  observe  Sat- 
urday as  their  Sabbath.  State  v.  South  Kings- 
town (R.  L)  65 

8.  It  is  a  matter  of  oommon  knowledge  that 

in  1874,  and  long  prior  to  that  date,  there  was 

comparatively  Httle  vacant  land  in  Illinois, 

and  to  be  found,  not  upon  the  prairies  as  a 
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rule,  but  in  the  poorer  aud  timber  porticos  of 
the  state.    BnApit  v.  Matthem  (lU.)  55 

4.  Judicial  notice  will  be  taken  by  a  fed- 
eral court  that  the  distance  between  Dubuque, 
Iowa,  and  Asbeville,  North  Carolina,  is  more 
than  100  miles.  Mutual  Ben.  L.  Ins,  Oo,  y. 
Rohiton  (0.  0.  App.  8th  0.)  825 

6.  Courts  can  take  judicial  notice  of  the 
offensive  character  of  an  undertaking  estab- 
lishment in  a  locality  used  for  residences. 
Borland  y.  MiUer  (N.  Y.)  182 

6.  It  is  a  matter  of  common  knowledge 
that  during  the  year  1898  a  laree  number  of 
manufactories  were  shut  down  because  of  the 
stringency  in  the  money  market  BraeeviUe 
Coal  Co.  V.  People  (111.)  340 

7.  It  is  a  matter  of  public  history  that 
along  the  valleys  of  the  Lehigh  and  Schuyl- 
kill rivers  there  are  great  numbers  of  blast 
furnaces,  rolling-mills,  rail-mills,  founderies, 
machine  shops,  and  numerous  other  manufac- 
turing establishments  which  consume  enor- 
mous quantities  of  the  coal  output  of  the  state, 
and  at  the  same  time  an  immensely  large  in- 
dustry in  buying  and  selling  coal  for  domestic 
consumption  is  prosecuted  in  every  village, 
town,  and  city  in  this  region.  Hoover  v.  Penn- 
4ylvania  B.  Oo.  (Pa.)  268 

8.  Judicial  notice  is  taken  of  the  fact  that 
many  corporations  are  organized  and  doing 
business  in  the  state  outsiae  of  certain  classes 
of  corporations  enumerated  in  a  statute. 
BraeeUUe  Coal  Co,  y.  People  {m.)  840 

9.  It  is  held  by  the  courts  of  Oregon  to  be 
common  knowledge  that  before  and  after  the 
admission  of  the  state  into  the  Union  the  right 
to  wharfage  was  regarded  as  incident  to 
riparian  ownership  on  a  navisable  fresh-water 
stream.  Letois  v.  Portland  (Or.)  786 
Burden  of  proof  {  presamptions. 

10.  The  insurer  has  the  burden  of  showing 
breach  of  warranty  in  the  application.  Manvr- 
faeturer^  Aeci,  Indem,  Co.  v.  Dorgan  (0.  C. 
App.  6th  C.)  620 

11.  The  holder  of  a  check  has  the  burden 
of  provinf^  that  the  indorser  was  not  injured 
by  delay  m  presenting  it  until  after  the  bank 
had  failed,  where  the  indorser  has  proved  that 
it  was  not  duly  presented  for  payment;  and 
this  is  the  rule  whethtr  the  suit  is  brought  on 
the  check  or  on  an  indebtedness  to  pay  which 
the  check  was  transferftd  and  indorsed. 
Kirkpatriek  v.  Puryear  (Tenn.)  785 

12.  The  burden  of  proving  that  a  bank  was 
a  partnership  is  on  the  one  who  asserts  it, 
especially  where  the  proof  shows  its  organ- 
ization under  the  name  of  the  Home  Savings 
Bank,  with  a  president,  cashier,  and  board  of 
directors.     Qmt^9E9tate(Vfk.)  276 

18.  The  burden  is  on  those  who  seek  to  dis- 
possess of  church  property  trustees  who,  with 
their  predecessors,  have  been  in  continuous 
possession  of  it  for  more  than  sixty  years,  to 
show  affirmatively  how  and  when  their  title 
accrued  and  that  it  is  good  and  valid.  Schlieh- 
ter  v.  Keiter(PtL)  161 

14.  The  presumption,  in  the  absence  of  evi- 
dence, is  that  the  fee  of  a  street  remains  in  the 
abutting  proprietor.  White  y.  Norihteeitem 
-y.  0.  &  Oo.  (N.  C.)  627 

22  L.  R.  A. 


15.  Presumption  of  the  delivery  of  a  deed 
arises  if  it  is  found  iu  the  po$'8ej»ion  of  the 
personal  representative  of  the  grantee.  Lewii 
v.  Wateon  (Ala.)  297 

16.  A  passenger  injured  in  a  collision  of 
cars  on  the  railroad  is  entitled  to  the  benefit  of 
a  presumption  of  negligence  on  the  part  of  the 
carrier.    FredeHcki  y.  Ifbrthem  0.  B.  Co.  (Pa.) 

806 

17.  No  presumption  of  negligence  on  the 
part  of  a  railroad  company  arises  from  injury 
to  a  passenger  by  the  fall,  upon  a  train,  of  a 
rock  which  became  detached  from  the  natural 
hillside  more  than  800  feet  from  the  topof  the 
cut  through  which  the  railroad  ran.  Fleming 
y.  PiUelmrgh,  C.  C,  d  St.  L,  B.  Co,  (Pa.)  851 

18.  The  burden  of  proof  as  to  the  manner 
and  cause  of  death  is  upon  the  plaintiff  in  a 
suit  upon  an  accident  policy.  Manufacturer^ 
Aeci.  Indem.  Co.  y.  Dorgan  (C.  C.  App.  6tli 
0.)  620 

19.  Although  the  burden  Is  on  the  propo- 
nents of  a  will  to  establish  the  sanitv  of  a  tes- 
tator, yet  after  favorable  testimony  by  the  at- 
testing witnesses,  to  defeat  the  will  the  testi- 
mony of  contestants  must  so  far  overcome  that 
of  proponents  as  to  neutralize  the  effect  of  the 
le^  presumption  of  sanity.  Be  Barbette  Es- 
tate (Conn.)  90 

20.  The  presumption  of  innocence  does  not 
apply  on  an  application  for  a  writ  of  habeas 
corpus  by  one  held  under  a  commitment. 
State  v.  Jones  (N.  C.)  678 

21.  No  unfavorable  inference  can  properly 
be  drawn  against  a  corporation  because  of  a 
failure  to  caM  its  employfis  as  witnesses  to 
prove  facts  admitted  by  the  pleadings  of  the 
opposite  party.  East  Tennessee,  V.  db  G.  B 
Co,  y.  Kane  (QtL)  315 

22.  The  laws  of  another  state  will  be  pre- 
sumed by  a  court  to  be  the  same  as  those  of 
the   forum.    Seroggin  r.  McClelland   (Neb.) 

110 
Documentary. 

28.  A  deed,  the  effect  of  which  has  been  ad- 
judicated in  a  prior  suit,  is  not  admissible  for 
the  purpose  of  collaterally  attacking  the  prior 
decision.  Shoemaker  y.  SotUh  Bend  Spark- 
Arrester  Co,  (Ind.)  833 

24.  An  appeal  from  a  probate  decree  ap- 
proving or  disapproving  an  alleged  will  is  not  an 
"action  by  or  against  the  representatives  of  a 
deceased  person,^'  within  the  meaning  of  Conn. 
Oen.  Stat.  §  1094,  making  memoranda  in  his 
books  evidence  of  the  facts  therein  stated  in 
such  actions.    120  Barber^s  Estate  (Conn.)      90 

25.  A  large  number  of  letten  alleged  to 
have  called  forth  letters  copies  of  which  in  a 
testator's  letter  book  have  been  admitted  on 
the  Question  of  his  mental  capacity  should  not 
be  laid  in  a  mass  before  the  Jury  unread,  for 
them  to  examine  or  not  as  they  should  feel  in- 
clined; but  absence  of  proof  of  authenticity, 
that  they  were  received  in  due  course  of  mau, 
or  of  any  offer  to  produce  their  authors  for  ex- 
amination, is  not  ground  for  rejecting  them  if 
they  were  found  among  testators  papers  with 
his  memoranda  on  them.  120  Barbii^s  Sti€Ue 
(Conn.)  90 

26.  A  ruling  of  the  postmaster  general  or- 
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fstmaster  to  deliver  to  one  party  mail 
addressed  to  another  is  not  admissible  on  the 
question  of  malice  in  publishing  circulars 
which  are  injurious  to  the  business  of  the  other 
party.  Shoemaker  ▼.  Boutk  Bend  Spark-Ar- 
rester Co.  (Ind.)  832 
'To  ▼arjr  writinif* 

27.  Oral  evidence  is  not  admissible  to  con- 
tradict an  unilateral  agreement  so  far  as  it  is 
in  writing,  although  it  is  admissible  to  show 
the  consideration  or  conditions.  Horn  y.  Han- 
eenQAXnu)  617 
-Opinions. 

28.  A  physician  who  made  an  autopsy  may 
-state  that  were  was  no  need  of  what  was 
•called  an  air  or  water  test  with  the  heart, 
when  the  sufficiency  of  the  autopsy  is  ques- 
tioned. Manufaetureri  Aeci,  Indemnity  Co, 
T.  Dorgan  (0.  G.  App.  6th  C.)  620 

99.  A  physician  may  give  an  opinion  that 
the  condition  of  the  lungs  of  a  person  found 
dead  in  shallow  water  was  what  U  would  have 
been  if  he  had  fallen  and  been  stunned  in  the 
water.  Id, 

80.  A  physician  cannot  be  asked  whether  or 
not  in  his  Judgment,  from  testimony  that  he 
has  heard,  an  autopsy  was  such  as  to  enable  a 
physician  to  state  the  cause  of  death  with  any 
degree  of  certainty,  but  the  question  should 
«edte  the  scope  and  character  of  the  autopsy. 

Id, 

81.  A  hypothetical  question  to  an  expert 
-witness  testifying  to  a  person's  mental  condi- 
tion, about  whicik  he  has  no  personal  know- 
ledge, is  improper  if  it  fails  to  present  facts 
which  it  includes,  in  their  just  and  true  rela- 
tion, and  causes  them  to  appear  in  one  that  is 
untrue  and  unjust.    Be  Barher'e  Eetate  (Conn.) 

82.  After  enumerating  a  great  number  of 
-facts  as  the  basis  for  a  hypothetical  question  to 
an  expert,  it  is  improper  to  incorporate  the 
entire  testimony  of  a  witness,  without  stating 
it  to  be  considered  *Mn  connection  with  "the 
other  facts  and  propositions  named.  Id. 

88.  The  fact  that  many  persons  after  con- 
versing with  a  testator  and  observing  his  con- 
duct believed  him  to  be  insane  is  not  a  prop- 
er one  upon  which  to  base  a  hypothetical 
question  to  an  expert  as  to  his  capacity  to  form 
an  opinion  regarding  testators  sanity, — at 
least  if  the  conversations  and  descriptions  of 
conduct  are  not  stated;  nor  is  the  fact  that 
persons  who  observed  his  conduct  advised  his 
wife  that  it  was  unsafe  for  her  to  remain  alone 
with  him.  Id. 

84.  In  a  hypothetical  question  to  an  expert 
as  to  his  capacity  to  form  an  opinion  regard- 
ing the  sanity  r>f  a  testator  attacked  because 
of  an  insane  delusion  as  to  the  illegitimacy  of 
his  children,  which  is  based  on  their  beine  dis- 
inherited, the  true  value  of  the  estate  and  the 
amount  given  the  children  should  be  stated, 
and  not  Uie  inventory  value  and  the  oounsers 
statement  that  the  children's  share  was  "incon- 
siderable "  and  amounted  to  '*  practical  dlsin- 
heriunce."  Id. 

86.  The  opinion  of  a  witness  on  the  ques- 
tion whether  or  not  it  was  possible  for  a  per- 
son, if  standing,  to  have  fallen  in  the  position 
in  which  he  was  found,  is  not  admissible. 
22L.RA. 


Manufactxirere*  Acci.  Indemnity  Co.  ▼.  Dorgan 
(0.  C.  App.  6th  C.)  620 

86.  The  question  whether  or  not  a  person 
could  have  rolled  from  a  certain  place  where 
he  was  sitting  to  that  where  he  was  found  in  a 
stream  is  not  one  on  which  an  opinion  of  a 
witness  can  be  given.  Id. 

87.  A  conductor  whose  knowledge  has  ex- 
tended to  only  two  or  three  instances  cannot 
testify  that  an  eneineer  was  habitually  reckless 
in  running  at  excessive  speed.  East  Tennessee, 
y.  db  G,  R.  Co.  V.  Kane  (Ga.)  315 
Admissions  and  dedaxfttions. 

88.  Whether  or  not  the  payment  by  defend- 
ant of  the  claim  of  a  third  person  was  an  ad- 
mission of  liability,  so  as  to  be  provable  in 
the  case,  or  was  a  mere  purchase  of  peace 
which  cannot  be  proved,  is  a  preliminary  ques- 
tion of  fact  for  the  presiding  justice.  Uotburn 
V.  Qroton  (N.  H.)  768 

89.  Admissions  in  plaintiff's  declaratiun 
may  be  used  by  defendant  as  evidence,  without 
offering  the  declaration  itself  in  evidence,  or 
otherwise  proving  its  admissions.  Eaet  Ten- 
nessee,  V.  tt  O.  &  Co.  v.  Eane  (Ga.)         815 

40.  Evidence  of  admissions  or  statements 
made  during  the  limitation  period,  by  a  plain- 
tiff claiming  land  by  adverse  possession,  that 
the  land  belonged  to  a  third  person,  is  admis- 
sible in  ejectment  as  tending  to  show  that  when 
they  were  made  plaintiff  did  not  claim  owner- 
ship.   Lewis  V.  Watson  (Ala.)  207 

41.  Evidence  of  declarations  made  by  a  per- 
son when  sober,  as  to  the  value  of  his  prop- 
erty, is  admissible  on  the  question  of  fraud  in 
obtaining  it  from  him  shortly  after,  at  an  inade- 
quate pnce,  while  he  was  intoxicated.  Baird 
V.  Howard  (Ohio)  846 
Relevancy. 

42.  The  custom  of  people  to  crawl  under 
cars  blockading  a  street  cannot  be  proved  on 
the  question  of  negligence  in  thus  passing  un- 
der them.  Rumpel  v.  Oregon  Short  Line  db 
U.  N.  R.  Co.  (Id.)  725 

48.  Evidence  that  travelers  were  accus- 
tomed to  warn  each  other  to  avoid  meeting 
others  at  a  spot  in  a  hi^hwav  where  an  acci- 
dent occurred  is  not  admissible  in  an  action 
against  Uie  town  to  recover  for  in  juries  caused 
by  the  accident.    Colbumy,  Qroton  (N.  H.) 

768 

44.  Evidence  of  the  blockading  of  streets  by 
trains  at  other  times  than  that  at  which  an 
accident  for  which  suit  is  brought  occurred  is 
inadmissible  on  the  question  of  negligence. 
Rumpel  ▼.  Oregon  Short  Line  dt  U.  N.  R.  Co, 
(Id.)  725 

45.  Evidence  of  the  common  experience  of 
railroads  in  getting  back  switch  keys  from  em- 
ployes is  inadmissible  on  the  question  of  neg* 
ligence  of  a  railroad  company  in  failing  to  re- 
cover such  key  from  a  discharged  employe. 
Bast  Tennessee.  V.  d  O.  R.  Co.  v.  Kane  (Cia.) 

815 

46.  In  ejectment  for  land  which  plaintiff 
claims  by  adverse  possession,  evidence  is  ad- 
missible'for  the  purpose  of  showing  that  the 
possession  has  not  been  continuous,  that  with- 
in the  limitation  period  defendant  recovered 
it  in  ejectment  against  plaintiff  and  was  placed 
in  possession.    Lewis  ▼•  Watson  ("    ' 
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47.  Od  the  issue  wbetber  or  not  a  physician 
making  an  aatopsy  cUt  open  the  stomach,  he 
may  state  that  he  had  been  told  that  the  de- 
ceased had  been  drinking  on  the  day  of  his 
deaths  as  bearing  on  the  scope  of  his  investiga- 
tions. Manyfactureti^  Aed.  Indemnity  Co.  ▼. 
Ihrgan  (C.  0.  App.  6th  C.)  620 

48.  Evidence  is  inadmissible,  in  an  action 
for  libel  in  charging  the  plaiotiff  with  un- 
chastity,  of  her  general  reputation  for  virtue 
and  chastity,  where  no  attack  is  made  upon  it. 
Cooper  ▼.  Fhipju  (Or.)  886 

Saffleieae^. 

49.  A  variance  between  an  allegation  that  a 
person  came  in  contact  with  a  wire  in  the  dark 
while  walking  on  the  sidewalk,  and  received  a 
shock  while  attempting  to  remove  it  from  his 
pathway,  and  eviaenoe  that  he  touched  it  in 
gropinff  to  find  packages  which  he  had  dropped 
when  he  slipped  ana  fell  on  the  sidewalk,  is 
not  a  failure  of  proof  which  is  fatal,  under 
Hiirs  (Or.V  Code.  §  08.  Ahem  y.  Oreffon 
Teleph.  ds  Teleg,  Co.  (Or.)  685 

60.  Proof  that  a  person  purchased  shares  In 
a  bank  which  was  then  organized  and  doing 
business,  and  received  dividends  declared  by 
the  directors  and  paid  to  him  in  a  cashier's 
check,  does  not  show  any  liability  as  a  part- 
ner.   OibbtfeEetaUiVdi.)  276 

51.  That  the  nnconsdoosness  of  a  person 
during  which  drowning  ensues  was  caused  by 
a  mere  temporary  affiction  may  be  found  by  a 
jury,  where  there  is  evidence  that  he  was  not 
sufferine  from  decease,  but  he  was  found 
drowned  in  shallow  water.  Man^facturer^f 
Aeci.  Indemnity  Co.  T.  Dorgan  (C.  G.  App.  6th 
C.)  620 

Notes  Ain>  Bribfb. 

Evidence;  to  vary  or  contradict  writing.  618 

Presumption  as  to  incorporation:— in  civil 
cases;  in  criminal  cases.  276 

Presumption  of  innocence  in  habeas  corpus 
proceeding.  678 

Presumption  of  negligence  of  carrier  from 
Injury  to  passenger.  861 

Burden  of  ^roof  and  opinions  as  to  testa- 
mentary capacity.  90 

Oral  evidence  as  to  contract  with  carrier. 

891 

EXCEPTIONS.    See   Apfeal   aitd  Eb- 

BOB,  7. 

EXECUTORS  AND   ADHINISTRA. 
TORS.    Bee  Costs,  1. 

1.  The  fact  that  a  debt  due  by  legatees  to 
testator's  estate  is  joint  will  not  prevent  the 
amount  of  their  debt  being  retained  from  their 
clMims  to  legacies.     Webb -9.  Fuller  (Me.)    177 

2.  The  administrator  of  a  deceased  legatee 
of  an  estate  is  subject  to  the  same  right  of  re- 
tainer or  deduction  for  an  indebtedness  of 
such  distributee  to  the  estate  as  existed  against 
the  distributee.  Id. 

8.  The  right  of  an  executor  or  administrator 
to  retain  a  legacy  or  distributive  share  from 
a  debtor  to  the  estate,  and  apply  it  to  the  in- 
debtedness, exists  without  any  statute.  Id. 
22  L.  a  A. 


4.  The  amount  due  from  a  distributee  to  tbe 
estate  must  be  included  in  the  asseU  in  deter- 
mining the  amount  of  each  share.  ItL 

EXPATRIATION.    See  also  Alibhb,  2. 

1.  Expatriation  must  be  effected  by  re- 
moval from  the  country.  Comitie  ▼.  Parker- 
son  (0.  0.  E.  D.  La.)  148 

2.  In  the  absence  of  any  Act  of  Congress 
authorizing  it,  there  can  be  no  implied  renun- 
ciation of  citizenship  by  an  American  woman 
marrying  an  alien.  Id. 

FACTORS. 

1.  An  agent's  right  to  a  lien  for  comTnig- 
sions  and  expenditures  on  goods  consigoed  to 
him  for  sale  is  personal,  and  not  transferable, 
and  does  not  give  his  creditors  any  riffht  in  tbe 
property.  BarfUi  Bttfe  A  L.  Co,  y.  mock  Btm. 
Tobacco  Co.  (W.  Va.)  860 

2.  The  title  to  goods  consigned  to  an  agent 
for  sale,  to  be  paid  for  when  sold,  remains  id 
the  principal  until  a  sale  to  a  bona  fide  pur- 
chaser, and  prevents  a  sale  of  tbe  §oods  on  ex- 
ecution in  favor  of  the  agent's  crc&tors.     Id. 

NOTBS  AKD  BBIEFB. 

Factors;  reservation  of  title  in  bailments  for 
sale,  as  against  creditors  of  bailor  and  bailee:— 
conditional  sales  of  goods  to  be  resold:  con- 
signment 860 

FALSE  IMPRISONMENT. 

Liability  for  an  onlawfal  arrest  and  de- 
tention does  not  exist  merely  because  tbe 
officer  who  made  it  did  not  have  a  warrant 
therefor  in  his  possession,  if  such  warrant  had 
been  issued  and  no  hurt  resulted  to  tbe  ac- 
cused because  of  the  fact  that  the  officer  did 
not  have  the  warrant   OabeU  v.  AmM  (Tex.) 

87 

FEDERAL  COURTS.    See  Courts. 

FENCES. 

The  exceptionally  small  sise  of  young 
cattle,  such  as  calves  and  yearlings,  on  account 
of  which  they  are  able  to  pass  through  or  under 
barbed-wire  fence,  will  not  excuse  the  owner 
of  the  fence  for  its  insufficiency,  where  the 
statutes  allow  cattle  to  run  at  large,  so  as  to 
give  him  aright  of  action  for  their  trespass,  al- 
though when  the  fence  was  built  all  cattle  in 
the  neighborhood  were  of  a  larger  kind, 
against  which  the  fence  was  sufficient  Clar- 
endon Land,  I.  A  A.  Co.  v.  McClelland  (Tex.) 

105 
Notes  Ain>  BiuBFa. 

Fences;  sufficiency  of :— in  general;  descrip- 
tion of  fence  required;  effect  of  contract    Ife 

FINDING.    See  Affbai<  akd  Bbbob,  9,  IOl 

FIRE  DEPARTMENT. 

A  fireman  who  goes  into  or  upon  a  burning 
building  for  the  purpose  of  extinguishing  tbe 
fire  acts  under  a  license  given  by  the  law,  and 
not  by  invitation  of  the  owner  so  as  to  bring 
himself  within  the  rule  as  to  the  owner's  dnty^ 
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to  have  the  buildfDg  safe  for  those  whom  he 
in Yitefl  there.     Woodruff  y.  Btnoen  (Jnd.)    196 

PIREMEN.    See  BuxLDmQS,  2. 

PISHERIES*  See  also  Conbtitutiokal 
Law,  Id. 

The  penalty  for  selling  or  offering  for  sale, 
or  having  in  possession,  any  trout  which  is  not 
alive,  during  the  close  season,  which  is  im- 
posed by  Mass.  Stat.  1884,  chap.  171.  §  58.  ex- 
tends to  trout  artificially  propagated  on  one's 
own  premises,  in  view  of  g  26,  which  declares 
that  such  trout  may  be  sold  at  all  times  for 
-purposes  of  culture  and  mainteoance,  but  oot 
for  food  during  close  seasons.  Com,  T.  Gilbert 
(Mass.)  439 

POOD.    See  also  Covmebcb.  4 
NoTRB  Ain>  Bbiefs. 
Food;  implied  warranty  on  sale  of,  see  Salb. 

PORCIBLE   ENTRY  AND  DETAIN- 

ER.    See  Judovbnt,  4. 

PORGERY.    See  Bills  ascd  Notss. 

PRAUD.    See  also  Estoppel,  9. 

1.  Obtaining  the  property  of  an  intoxicated 
person  at  an  inadequate  price,  knowing  of  his 
incapacity  to  make  a  valid  agreement  in  re- 
spect to  it,  constitutes  an  actionable  fraud. 
Baird  v.  Howard  (Ohio)  846 

2.  Representations  that  a  horse  is  safe  for  a 
lady  to  drive,  by  which  she  is  induced  to  drive 
the  horse  on  trial,  and  is  thrown  out  and  in- 
jured by  the  plunging  and  kicking  of  the  horse, 
which  is  in  fact  an  ugly,  vicious,  and  tricky 
animal,  create  a  liability  in  the  nature  of  a  tort 
for  breach  of  a  warranty  of  the  safety  of  the 
horse,  although  the  person  making  the  repre- 
flentations  did  not  know  that  they  were  false. 
Cameron  v.  Mount  (Wis.)  512 

PREEDHAN'S  SAVINGS  AND 
TRUST  COMPANY.  See  Gobpora- 
TI0K8,  18, 14. 


PREEDOH  OF  THE  PRESS. 

fa»OTioN,  7. 


See  In- 


OARNISHMENT. 

1.  A  foreign  corporation  may  be  charged  as 
garnishee  in  all  cases  where  an  original  action 
might  be  maintidned  against  it  for  the  recov- 
ery of  the  property  or  credit  in  respect  to 
which  the  garnishment  is  served.  Nevf elder 
▼.  Oerman  American  Ins,  Co,  (Wash.)       287 

3.  A  fund  kept  by  a  foreign  insurance  com- 
pany in  one  state  for  the  payment  of  losses  in 
that  and  another  state  is  subject  to  garnish- 
ment at  the  instance  of  creditors  of  an  insured 
Id  the  latter  state  to  the  amount  of  the  debt  of 
the  company  for  a  loss  upon  a  policy  issued  in 
the  latter  state,  although  no  portion  of  such 
fund  has  been  specifically  appropriated  to  such 
loss,  under  a  statute  providing  tnat  any  credit 
or  other  personal  property  in  the  possession  or 
under  the  control  of  any  person,  or  debts  ow- 
ing the  defendant,  may*  be  attached.  Id, 
S2  L.  R.  A. 


8.  A  garnishee  paying  Into  court  the  amount 
due  the  principal  defendant'  in  advance  of  an 
adjudication,  as  allowed  by  How.  (Mich.)  Ann. 
Stat.  §  8087,  which  expressly  excepts  the  sum 
of  $25  due  to  a  householder  for  personal  labor, 
does  so  at  his  peril,  unless  the  principal  de- 
fendant is  estopped  by  circumstances  from  as- 
serting his  claim  for  this  exemption,  since  the 
garnishee  may  always  protect  himself  by  his 
disclosure,  by  stating  at  least  that  he  does  not 
know  whether  the  principal  defendant  is  or  is 
not  a  householder.  Orisp  v.  Wayns  dk  E,  B.  Co. 
(Mich.)  782 

Notes  and  Briefs. 

Garnishment;  duty   of  garnishee  to  set  ap 

exemption  of  debtor.  782 

Of  debt  due  to  nonresident.  287 

GAS. 

Allowing  gas  to  escape  into  the  open  air 
and  go  to  waste,  becauscj  it  is  not  profitable 
to  utilize  it,  from  a  well  which  has  been  law- 
ful Iv  drilled,  without  malice  or  negligence,  in 
one  s  own  premises,  gives  no  legal  ground  of 
complaint  to  a  neighboring  owner  on  the 
ground  that  gas  is  thereby  drained  from  the 
adjoininff  lands  to  the  detriment  of  his  wells ; 
and  the  latter  has  no  right  to  plug  the  well 
and  prevent  the  waste  of  the  gas,  even  at  his 
own  expense.    Hague  v.  WheSer  (Pa.)       141 

Notes  and  Briefs. 
Gas;  right  of  owner  to  allow  waste  145 

GIFT.    See  Wills,  9, 

GOVERNOR.     See  Courts,  5;  Leqisla- 
TURB,  8. 


HABEAS  CORPUS. 

20. 


See  also  Evn>ENCD, 


The  burden  of  showing  that  a  person  is  ille- 
gally detained,  when  held  under  a  re^ar 
mittimus,  is  upon  the  prisoner,  as  the  mittimus 
is  sufficient,  prima  fade,  to  show  legal  deten- 
tion.   BtaU  V.  Jones  (N.  C.)  678 

NOTBS.AND  BrIBFS. 

Habeas  corpus;  presumption  of  innocence  in 
hab^is  corpus  proceedings.  678 

HEALTH.    See  Contraots,  8. 

HIGHWAYS.  See  also  Damages,  7;  Dbd- 
lOATiON;  Eminknt  Domadt,  12-16;  In- 
jtjnotion,  12, 18. 

1.  The  laying  out  of  a  street  over  tide- 
lands  is  authorized  only  for  the  extension  of 
existing  streets,  under  Wash.  Act  March  24, 
1890,  giving  a  city  the  risht  *'to  project  or  ex- 
tend" streets  over  such  lands.  Seattle  dt  M. 
B.  Co.  V.  State  (Wash.)  217 

2.  The  inconvenience  of  the  public,  or  the 
sufficiency  of  the  remainder  of  the  street  for 
public  uses,  is  immaterial  on  the  question  of 
abating  a  purpresture  in  a  street  in  proceed- 
ings by  the  public.    Smith  v.  McDowell  (III.) 

393 
8.  An  obstruction  of  a  street  for  the  length 
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of  86  feet  and  the  width  of  5  feet,  by  a  atone 
wall  eDclodng  an  areaway  to  a  basement,  ia  a 
purpresture  which  is  a  public  nuisance  per  h, 
beyond  the  power  of  municipal  authorides  to 
license  without  express  authority.  Bmith  ▼. 
McDoweU  (111.)  898 

4.  The  right  of  an  abutting  owner  to  nae  the 
pan  of  the  street  of  which  he  owns  the  fee 
does  not  extend  to  the  construction  of  a  private 
railroad  therein,  the  use  of  which  will  pollute 
the  air  and  depreciate  the  rental  value  of  the 
abutting  owner  on  the  opposite  side  of  the 
street     Quttafion  ▼.  Hamm  (Minn.)  565 

5.  An  abutting  owner  having  an  easement 
independently  ox  his  ownership  of  the  fee  in 
the  street,  to  its  full  width  in  front  of  his  lot 
for  purposes  of  access,  light,  and  air,  which 
coDstitutes  property,  may  maintain  a  private 
action  to  prevent  the  maintenance  and  opera- 
tion of  a  purely  private  railroad  on  any  part 
of  the  street  in  front  of  his  lot  so  as  to  pollute 
the  air  and  depreciate  the  rental  value  of  his 
premises.  Id. 

6.  A  purely  private  railroad  cannot  be  au- 
thorized upon  or  across  public  streets  by  a  city 
council,  under  the  provisions  of  Minn.  Gen. 
Stat.  1878,  chap.  84.  §  47,  and  Minn.  8p.  Laws 
1889,  chap.  37,  which  have  reference  only  to 
fluch  railroads  as  perform  the  duties  of  public 
or  common  carriers.  Id, 

7.  A  child  in  the  highway  for  the  purpose 
of  play  only  is  entitled  to  the  protection  of  the 
law  as  against  negligence  in  leaving  a  danger- 
ous embankment  which  falls  upon  and  injures 
the  child.     Gibwn  v.  Huntington  (W.  Va.)  661 

8.  A  municipal  corporation  is  absolutely 
liable  for  injuries  caused  by  its  failure  to  keep 
in  repair  the  streets,  alleys,  sidewalks,  roads, 
and  bridges.  Id, 

9.  Trustees  of  a  village  in  purchasing  a 
ledge  of  rock  and  voting  to  locate  a  stone 
crusher  there  act  officially,  and  are  not  person- 
ally liable  to  one  whose  horse  was  frightened 
by  the  stone  crusher,  where  they  did  not  par- 
ticipate as  laborers,  operatives,  or  superintend- 
ents in  setting  upand  operating  the  crusher. 
Bates  V.  Homer  (Vt.)  824 

10.  An  ordinance  attempting  to  vacate  a 
street  or  portion  thereof,  for  the  sole  purpose 
of  allowing  a  private  person  to  occupy  a  por- 
tion fo^  an  area  and  stairways  in  connection 
with  the  basement  of  a  building,  is  ultra  vires 
and  void,  where  the  only  statutory  authority 
is  a  general  power  to  lay  out,  improve,  and 
vacate  streeU^    Smith  v.  McDoweU  (Dl.)     898 

}  Notes  and  Bbtefs. 

Highways;  right  to  light  and  air  from,  see 

Easbments. 

Use  of,  by  abutting  owner  for  private  rail- 
road. 566 

Right  of  child  to  protection  against  danger- 
ous conditions  of: — in  general;  statutes  requir- 
ins  simply  safety  for  travelers;  absence  of  stat- 
utory rules.  661 

Personal  liability  of  highway  officers  for 
D' iAligence: — (1)  nature  of  their  office;  (2)  capa- 
city in  which  liable;  (3;  duties  required  of 
them;  (4)  ministerial  duties;  (5)  foundation  of 
liability,  (6j  principles  exempting  from  liabD- 
2;i  L.  R,  A. 


ity;  (a)  general;  (6)  error  of  Judgment;  {e)  mat- 
ters of  discretion;  {d)  necessity  of  funds;  (tf> 
order  of  the  court;  (7)  neeessitv  of  notice;  {a)  to 
officers;  if)  to  land  owners;  (8)  principles  sus- 
taining liability;  (9)  state  decisions;  (10)  for  acts 
of  pr^eceason  or  successors;  (11)  for  acts  of 
employes;  (12)  adjoining  towns;  (18)  canals; 
(14)  criminal  liability.  8S4 

Rights  of  abutting  owners  as  to  obetruction 
or  vacation.  894 

HOMESTEAD. 

The  foreclosure  of  a  mortgage  on  property 
cannot  be  contested  by  the  wife  of  a  sabee 
quent  owner  who  expressly  assumed  the  pay- 
ment thereof,  on  the  ground  that  it  is  a  family 
homestead,  although  it  was  obtained  in  ex- 
change for  a  former  homestead.  Bketdon  v. 
Pruessner  (Ean.)  T09 

HUSBAND  AND  WIFE.    See  alao  Es- 
toppel, 1;  Nbouoenok,  2. 

1.  Husband  and  wife  do  not  take  as  tenanta 
by  entirety,  but  as  joint  tenants,  under  a  con- 
veyance to  them  "in  joint  tenancy."  I%orn- 
burgY,  Wiggins  du^.)  42 

2.  A  conveyance  of  land  to  a  husband  and 
wife  in  consummation  of  their  joint  purchase 
of  it  during  coverture  vests  in  them  an  estate 
by  entireties.     Be  Bramberrjfs  BUate  (Pa.) 

594 

8.  A  mortgage  taken  in  the  joint  names  of 
husband  and  wife  on  the  sale  of  land  held  as 
tenants  by  the  entirety  is  presumed  to  be  held 
by  the  same  estate.  Id, 

Notes  asd  Briefs. 

Husband  and  wife;  estoppel  of  wife,  see 
Estoppel. 

Husband's  negligence  as  bar  to  recovery  for 
wife's  personal  injuriea  4450 

Tenancy  by  the  entireties  in  personal  prop- 
erty. 694 

INDICTMENT. 

An  indictment  charging  profane  swear- 
ing and  cursing  and  takmg  the  name  of  God 
in  vain  on  the  public  streets,  to  the  "evil  ex- 
ample and  to  the  common  nuisance  of  the  good 
citizens  of  the  state."  does  not  sufficiently  aver 
the  facts  and  circumstances  necessary  to  make 
it  a  common  nuisance,  where  it  does  not  aver 
that  it  was  heard  by  citizens,  or  state  facb 
showing  the  offensive  and  annoying  character 
of  the  utterances.     Com.  v.  Linn  (Pa.)       35S 

INFANTS.    Right   of,  on  Highways,  see 
HiGHWATB,  7,  Notes  and  B&iefb. 

INJUNCTION.    See  also  Ck>UBTB,  14. 

1.  A  clear  case  of  the  inadequacy  of  the  le- 
gal remedy  must  be  shown  in  order  to  justify 
the  interference  of  a  court  of  chancery  by  in- 
junction.    Carney  Y,  Hadley  (FltL,)  '  23S 

2.  While  insolvency  alone  of  the  defendant 
may  not  be  sufficient  to  authorize  an  injuno 
tioD,  yet  it  is  an  important  element  in  many 
cnses  in  determining  whether  or  not  a  court  of 
chancery  should  act  in  granting  injunctona. 
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8.  An  injuDctloD  may  be  granted  against  a 
tluealened  trespass,  under  an  unconstitutional 
statute,  to  take  lands  for  private  purposes. 
Welton  ▼.  DiekBon  (Neb.)  496 

4.  In  order  to  Justify  tbe  granting  of  an  in- 
junction against  an  alleged  trespass  or  threat- 
ened injury  to  trees  standing  on  land,  it  must 
appear  that  the  trees  are  of  such  peculiar  value 
and  importance  to  the  estate  as  that  the  alleged 
injury  to  them  will  so  affect  the  uses  and  pur- 
poses for  which  the  estate  was  designed  as  to 
make  the  Injury  to  them  an  irreparable  loss  to 
the  owner.     Carney  ▼.  EadUy  (Fla.)  288 

6.  Whenever  the  complainant's  title  is  dis- 
puted in  cases  of  trespass,  a  court  of  equity 
will  not  interfere  by  injunction  on  the  ground 
of  a  multiplicity  of  suits,  until  he  has  success- 
fully established  his  title  by  trial  at  law.      Id. 

6.  Before  a  court  of  chancery  will  interfere 
to  prevent  a  multiplicity  of  saifB,  there  must 
be  several  persons  controverting  the  same 
right,  and  each  standing  upon  his  own  pretcn- 
sioD  of  right.  Id, 

7.  The  constitutional  guaranty  of  the 
freedom  of  the  press  and  of  speech  will  not 
protect  against  an  injunction  one  who  pub- 
lishes false  and  injurious  statements  against  a 
competitor's  business.  Shoemaker  v.  South 
Bend  Spark-Arreeter  Co.  (lod.)  882 

8.  An  injunction  may  issue  against  false 
and  malicious  claims  of  title  to  a  patent,  with 
threats  of  infringement  suits  against  the  cus- 
tomers of  a  competitor, — ^at  least  where  the  de- 
fendant is  insolvent  Id, 

9.  A  vendor  of  village  premises  upon  condi- 
tion that  no  intoxicating  liquors  shall  be  sold 
thereon  cannot  maintain  a  suit  to  enjoin  the 
sale  of  such  liquor  in  violation  of  such  condi- 
tion, where  he  has  subsequentiy  sold  adjoining 

{)remi8e8  without  restriction,  and  such  adjoin- 
ng  premises  have  been  and  are  used  for  the 
sale  of  liquor,  since  such  restrictions  are  sus- 
tained upon  the  theory  that  a  person  has  the 
right  in  disposing  of  his  property  to  prevent 
such  a  use  by  tbe  grantee  as  may  diminish  the 
value  of  remaining  land  or  impair  its  eligibil- 
ity for  other  uses;  and  the  fact  that  the  omis- 
sion of  a  restriction  in  the  subsequent  deed 
was  a  mistake  will  not  affect  the  result.  Jenks 
V.  PatDlatDski  (Mich.)  868 

10.  The  fact  that  most  of  the  premises  in 
tbe  localitv  are  no  longer  kept  for  residences 
will  not  deprive  a  person  who  still  resides 
there,  and  who  has  done  or  omitted  nothing 
which  would  defeat  the  right,  of  the  right  to 
enforce  a  restriction  In  an  agreement  against 
business  ''injurious  or  offensive  to  tbe  neigh- 
boring inhabitants."  Rowland  v.  MiUer  (K. 
Y.)  182 

11.  An  injunction  wiU  not  lie  in  all  cases  to 
prevent  the  maintenance  of  a  nuisance  causing 
damage  to  private  property,  but  the  remedy 
may  be  by  an  action  for  damages.  Haggart  v. 
Siehlin  (Ind.)  677 

12.  An  injunction  to  prevent  the  continu- 
ance or  creation  of  a  nuisance  by  obstructing 
a  highway  may  be  granted  at  the  suit  of  the 
proper  officers.    Smith  v.  McDowell  (111.)    898 

18.  An  injunction  may  be  granted  against 
the  construction  of  a  purely  private  railroad 
22  L.  R.  A. 


upon  or  across  a  public  street,  to  the  detriment 
of  an  abutting  owner.  Gustafion  y.  Hamm 
(Minn.)  M5 

Affainst  offlelal  aetlon. 

14.  The  enforcement  of  dty  oidinanoes 
which  attempt  an  unconstitutional  interference 
with  interstate  commerce  may  be  restrained  by 
injunction  from  a  federal  court.  Qeargia 
Packing  €h.  v.  Maeon  (C.  C.  8.  D.  Ga.)      775 

15.  The  courts  may  enjoin  the  collection  of 
an  assessment  upon  abutting  owners  for  the 
construction  of  elevated  roadways  which  will 
not  at  all  benefit  the  property  assessed,  as  there 
is  no  foundation  for  the  exercise  of  discretion 
of  the  assessine  officers.  Oregon  d  C,  B,  Go, 
V.  P^frHandiOr,)  718 

16.  The  proper  mode  of  review  of  an  order 
of  court  directing  the  sheriff  to  operate  an  ele- 
vator in  the  court-house  for  convenience  of  ac- 
cess to  the  court- room  is  by  appeal,  and  not 
by  injunction  against  the  sheriff.  Vigo  Oouu' 
ty  Oofnn,  v.  Stout  (Ind.)  898 

17.  A  void  order  of  court  to  make  a  prac- 
tical reconstruction  of  tbe  court-house  is  sub- 
ject to  collateral  attack  by  way  of  injunction, 
although  the  order  purports  to  be  for  repairs, 
and  would  have  been  valid  if  confined  to  neces- 
sary repairs  only.  White  County  Comrs.  v. 
Quin  (Ind.)  402 

Notes  ahd  Briefs. 

Injunction;  against  collection  of  assessment. 

718 

Against  trespass  to  cut  timber: — conservatism 
of  court  as  to  such  relief;  lack  of  remedy  at 
law;  adequate  remedy  at  law;  multiplicity  of 
suits;  question  of  possession  or  title;  preventing 
waste  pending  litigation;  statutory  provisions; 
allegation  of  irreparable  injury;  irt^erence 
with  contract  rights.  28a 

To  restrain  collection  of  illegal  taxes: — general 
doctrine  against;  foundation  of  jurisdiction; 
practical  operation  of  principles;  (a)  recognized 
heads;  (b)  mere  illegality,  irregularity,  eta ;  (c) 
adequate  remedy  at  law;  (d)  necessity  of  pay- 
ment, etc.,  of  tax  due;  relief  granted;  (a)  mul- 
tiplicity of  suits;  (b)  irreparable  injury;  (c)  in- 
adequate legal  remedy:  (d)  cloud  upon  title; 
special  state  doctrines;  fraud;  personal  tax;  es- 
toppel; setoff.  699 

INNOCENCE.  Presumption  of,  see  Ha- 
beas CoBPUS,  Notes  and  Bbiefb. 

INSOLVENCY.  For  Preferences  by  In- 
solvent Corporation,  see  Corporations, 
Notes  and  BRiaps. 

INSURANCE.  See  also  Conspiract;  Con- 
tracts, 10;  EviDENOB,  10;  Garnibu- 
UENT,  2. 

1.  A  carrier's  liability  on  a  collateral  con- 
tract to  procure  insurance  on  the  property  of 
shippers  is  not  covered  by  a  policy  of  insur- 
ance "to  cover  tbe  liability  of  tbe  insured  as 
carriers  and  warehousemen."  Minneapolis,  tft, 
P.  d  S,  8te,  M,  B.  Co,  v.  Home  Ins.  Co.  (Mlni>.) 

390 

2.  A  valid  contract  of  insurance  may  bo 
made  by  parol,  when  not  forbidden  by  staiute. 
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or  a  provision  of  the  company's  charter  which 
has  been  biought  to  the  knowledge  of  the  other 
contracting  party;  and,  as  in  other  cases  of 
parol  contracts,  the  assent  of  the  parties  to  the 
terms  of  the  agreement  may  be  shown  by  their 
acts  and  the  attending  circumstances,  as  well 
as  by  the  words  they  have  employed.  Newark 
Mach.  Co,  V.  KenUm  I'M.  Co,  (Ohio)  768 

8.  When  nothing  is  said  in  the  negotiations 
for  insurance  about  special  rates  of  insurance, 
or  special  conditions  of  the  policy,  it  will  be 
presumed  that  those  which  are  usual  and  cus- 
tomary were  intended.  Id, 

4.  When  the  terms  of  an  executed  policy 
have  been  unconditionally  accepted  by  the  in- 
sured, and  it  has  thereafter  been  treated  as  in 
force  by  the  parties,  its  delivery  will  be  re- 
ffarded  as  complete,  though  it  remain  in  the 
hands  of  the  insurer's  agent.  Id. 

6.  An  agent  authorized  to  make  contracts 
of  fire  insurance  and  issue  policies  may  waive 
payment  in  cash  of  the  premiums,  and  give 
time  for  their  payment,  unless  there  are  re- 
strictions upon  nis  authority  of  which  the  in- 
sured has  notice;  and  such  waiver  may  be  ex- 
press or  implied.  Id. 

6.  Where,  under  an  arrangement  with  the 
insurMl  by  which  his  insurance  was  to  be  kept 
up  to  a  specified  amount  by  renewals  or  new 
policies,  it  waa  the  custom  of  the  agent  to 
charge  the  premiums  as  policies  were  issued 
or  renewed,  and  have  periodical  settlements 
with  the  insured,  when  the  premiums  would 
be  paid,  a  credit  for  a  premium  so  charged,  to 
the  next  period  of  settlement,  may  be  implied. 

Id. 
Insurable  Interest* 

7.  A  college  supported  by  a  church  haa  no 
insurable  interest  in  the  life  of  a  member  of 
that  church,  which  will  sustain  a  policy  of  in- 
surance on  his  life  in  favor  of  the  college,  al- 
though the  college  paid  the  premiums,  while 
the  application  waa  made  by  the  person  whose 
life  was  insured.  Trinity  College  v.  l^ravelert^ 
Ins.  Co,  (N.  0.)  391 

8.  A  life  insurance  policy  constitutes  a 
wagering  contract,  in  the  absence  of  any  ties 
of  blood  or  marriage  between  the  benefldaiy 
and  the  person  whose  life  is  insured,  or  of 
some  contractual  relation  between  them  by 
reason  of  which  damage  may  result  to  the 
beneficiary  from  the  death  of  the  other  party. 

0.  A  vendor  in  an  existing  contract  of  sale 
has  not  the  *'8ole  and  unconditional  ownership" 
of  a  building  which  la  described  as  "his  dwell- 
ing," within  the  meaning  of  an  insurance  pol- 
icy. Hamilton  y.  Dwaling-House  ln$.  Go, 
(Mich.)  537 

Health  of  insured. 

10.  The  construction  of  the  words  "spitting 
of  blood,"  by  a  medical  examiner  in  filling  out 
answers  to  an  application  for  insurance,  as  it 
was  his  duty  to  do,  to  mean  the  spitting  of 
blood  from  the  lungs  or  bronchial  tubes  only, 
is  conclusive  on  the  insurance  company,  itfu- 
tval  Ben.  L.  Ins,  Co.  ▼.  Bobiton  (C.  C.  App. 
8th  C.)  825 

11.  An  anaemic  murmur  of  the  heart,  which 
Indicates  no  structural  defect  but  comes  from 
mere  debility  or  weakness,  is  not  a  ''bodily  or 
33L.R.A. 


mental  infirmity"  within  the  meaning  of  the 
provisions  of  a  policy  of  life  insurance.  Mamt- 
faeturers*  Aed,  Indemnity  Oo.  v.  DorganiC 
0.  App.  6th  C.)  630 

13.  A  fainting  spell  produced  hy  indiges- 
tion or  lack  of  proper  food,  which  is  a  mere 
temporary  disturbance  or  enfeeblement,  is  not 
a  '^disease  and  bodily  infirmity"  within  the 
meaning  of  an  insurance  policy.  Id. 

Warranties. 

18.  The  difference  between  a  warranty  and 
a  representation  in  an  application  for  insurance 
is  that  a  warranty  must  be  literally  true  with- 
out regard  to  its  materiality  to  the  risk,  while 
a  representation  must  be  true  only  so  far  as  it 
is  material  to  the  risk.  Mutual  Ben.  L.  Ins. 
Co.  Y.  Bobison  (0.  0.  App.  8th  C.)  S35 

14.  The  rule  that  the  breach  of  a  warranty 
of  the  truth  of  an  applicant's  answer  avoids 
an  insurance  policy,  without  reference  to  hia 
good  faith  or  the  materiality  of  the  answer, 
cannot  be  applied  to  avoid  a  policy  for  the 
falsity  of  an  answer  resulting  from  a  mistake 
in  Judgment  or  an  error  or  blunder  of  the  com- 
pany's agent,  who  was  specially  charged  by 
the  company  with  the  preparation  of  the  ap- 
plication, and  who  maae  the  answers  upon  a 
full  and  truthful  statement  of  the  facta  bj  the 
applicant  Id. 

Bstoppel  or  waiver. 

15.  An  insurance  company  la  estopped  to 

Suestion  the  truth  of  answers  in  an  applice- 
on,  notwithstanding  the  application  warrants 
the  answers  to  be  true,  where  they  are  made 
under  a  requirement  of  the  company,  by  ita 
own  medical  examiner,  who  deduces  the  an- 
swers from  facts  correctly  stated  to  him  bj  the 
applicant  Id, 

16.  Ejiowledge  of  an  insurance  agent  that 
the  insured  had  made  a  contract  for  the  sale 
of  the  property  estops  the  company  from  deny- 
ing that  he  had  the  "sole  and  unconditional 
ownership"  required  by  policy.  BamiUon  ▼. 
BtoellinffHouselns.  Co.  (Mich.)  537 

17.  The  knowledge  of  an  inauranoe  agent 
that  a  warranty  by  the  assured  that  *'a  con- 
tinuous  clear  space  of  150  feet  shall  hereafter 
be  maintained"  between  the  property  Insured 
and  any  woodworking  or  manufacturing  es- 
tablishment does  not  represent  the  ez&ing 
state  of  facts  and  that  there  is  no  intent  to 
change  the  situation,  and  that  the  insured  can- 
not control  a  clear  space  for  that  distance,  pre- 
vents a  forfeiture  of  the  policy  for  breach  of 
the  warranty,  where  the  agent  accepts  the 
premium  ana  issues  the  policy  without  taking 
any  steps  subsequently  to  rescind  it  though 
knowing  of  the  breach  of  the  warrant;^,  and 
it  appears  that  on  account  of  the  situation  of 
the  property,  the  manner  of  its  use,  and  its 

Eroximity  to  water,  he  considered  that  the  ex- 
iting space  was  equivalent  to  that  required. 
Michigan  Shingle  Co.  v.  State  Invest,  db  Ins, 
Oo.  (Mich.)  319 

18.  A  clause  in  a  policy  withholding  from 
agents  authority  "to  make,  alter,  or  discharge 
this  or  any  other  contract  in  relation  to  the 
matter  of  this  insurance,"  has  no  reference  to 
the  application  which  precedes  the  poliev. 
Mutual  Ben.  L.  Ins.  Co,  y.  Bobison  (C.  C. 
App.  8th  0.)  835 
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10.  Receivinft  and  retalnioff  notice  of  death 
without  ob lection  and  call  for  further  infor- 
mation, besides  furnishinff  blanks  for  proofs 
of  loss,  waives  the  pbjecuon  that  the  notice 
was  not  served  in  time.  Trippe  v.  Provident 
Fund  800.  (N.  T.)  482 

Time  for  notice. 

20.  The  *'  ten  dajrs  from  the  date  of  either 
injury  or  death,"  within  which  notice  of  the 
death  of  a  person  insured  by  an  accident  pol- 
icy must  be  ^ iven,  does  not  begin  to  run  from 
the  date  of  his  death,  occasioned  by  the  fall 
of  a  building  which  he  occupied,  if  the  fact  of 
his  death  is  not  known  until  the  discovery  of 
his  body,  but  begins  to  run  when  the  fact  of 
death  is  known.— especially  where  the  notice 
of  death  is  required  to  contain  full  particulars 
of  the  accident  and  injury.  Id, 
Cause  of  death* 

21.  Drowning  is  the  moving,  sole,  and  proxi- 
mate cause  of  death  resulting  from  falling  into 
water,  within  the  meaning  of  an  insurance 
policy,  although  the  faU  may  have  been  due 
to  disease.  Manufacturer/ Aeci,  Indemnity 
Co.  Y.  Lorgan  (0.  0.  App.  6th  C.)  620 

23.  Accidental  death  by  drowning  is  caused 
indirectly  by  disease  within  the  meaning  of  an 
exception  to  an  insurance  policy  against  death 
caused  directly  or  indirectly  by  disease,  if 
drowning  ensues  upon  a  fall  into  the  water 
which  is  caused  by  disease.  Id. 

28.  The  words  "voluntary  exposure,"  "un- 
necessary danger,"  and  "hazardous  adven 
ture,"  within  the  meaning  of  an  insurance 
policy,  do  not  include  such  exposure  as  is  inci- 
dent to  the  ordinary  habits  ana  customs  of  life, 
but  refer  to  something  beyond  the  ordinary, — 
such  as  wanton  or  gross  carelessness.  Id, 

Notes  and  Bbiefb. 

Insurance;  sole  ownership  of  property.    527 

Effect  of  agent's  knowledge  to  affect  con 
tract  819 

Validity  of  oral  contract  for:— in  general ;  va- 
lidity of  such  contract  assumed;  charter  or 
statutory  provisions;  contract  to  insure;  agree- 
ment to  renew  or  extend  policy;  contract  in- 
complete; superseded  by  written  contract: 
English  decisions;  presumption  as  to  agenfs 
powers.  768 

Interpretation  of  statements  as  to  health  of 
insured.  820 

Cause  of  death  of  person  drowned.  622 


IHTEREST. 

1.  A  contract  to  pay  a  higher  rate  of  interest 
after  maturity  than  before  Is  yalid  if  not  pro- 
hibited by  sUtute.  ShMon  v.  Prumner  (Kan.) 

700 

9.  A  note  or  other  instrument  containing  an 
express  promise  to  pay  money,  without  any 
time  specified,  is  in  law  payable  immediately, 
so  that  interest  runs  from  its  date,  while  a  prom- 
ise to  pay  upon  demand  requires  at  least  a  Ju- 
dicial demand  to  set  interest  running.  Hwm 
y.  Hansen  (Minn.)  617 


INTOXICATING  LIQUORS.    See  also 
Injunction,  9. 

1.  Delivering  an  express  package  of  whis- 
key marked  0.  O.  D.  to  the  express  company 
addressed  to  a  purchaser  in  another  county, 
who  by  a  postal  card  order  had  directed  it  to 
be  thus  sent,  is  a  sale  of  the  whiskey  in  the 
county  where  it  was  delivered  to  the  carrier. 
SkLte  V.  Flanagan  (W.  Va.)  4S0 

2.  A  saloon  constitutes  an  actionable  nui- 
sance to  neighboring  property  owners  whose 
property  is  largely  depreciated  in  selling  and 
rental  value  by  reason  of  the  proximity  of  the 
saloon,  frequented  by  persons  for  the  purpose 
of  drinking  intoxicating  liquors  therein,  when 
it  is  established  in  a  residence  neighborhood 
that  has  been  previously  free  from  such  busi- 
ness and  which,  aside  from  residences,  includes 
little  except  churches,  schools,  a  female  col- 
lege, and  an  orphan  asylum,  and  in  which  the 
people  are  largely  opposed  to  saloons.  Bag- 
gart  y.  Stehlin  (Lad.)  677 

8.  The  lessor  of  a  building  for  use  as  a  saloon, 
which  will  constitute  an  actionable  nuisance 
to  neighboring  property  owners,  is  liable  to 
them  for  the  damage  resulting  from  such 
use.  Id, 

4.  A  saloon  keeper's  license  for  the  sale  of 
intoxicating  li(]^uors  is  no  defense  against  lia- 
bility to  adjoinmg  property  owners  as  to  whom 
his  saloon  may  constitute  an  actionable  nui- 
sance. Id, 

6.  A  statute  providing  for  the  licensing  of 
liquor  sellers  is  not  unconstitutional  on  the 
ground  that  it  is  to  promote  their  business,  or 
that  it  confers  a  privilege  to  do  an  unlawful 
act,  since  in  the  absence  of  any  statute  on  the 
subject  the  business  would  be  open  to  all.    Id, 

Notes  and  Bbisfb. 

Intoxicating  liquors;  saloon  as  nuisance  to 
adjoining  property.  678 


JOINT  DEBTORS. 

4. 


Bee  also  Contracts, 


A  joint  action  aeainst  a  street-railway 
company  and  a  railroad  company  may  be  main- 
tained bv  a  passenger  in  a  street  car  who  was 
injured  by  a  collision  caused  by  the  neglect  of 
the  railroad  company  to  give  notice  of  the  ap- 
proach of  its  locomotives,  concurring  with  the 
negligence  of  the  street-railway  company  in 
crossmg  the  railroad  track.  Matth$w$  v.  Del- 
atoare,  L.  d  W,  S.  Go.  (N.  J.  Sup.)  261 


JOINT    TENANTS.     See 

Husband  and  Wifb,  1. 


Cotknantb; 


See   also  Constittjtional 


INTERNAL  IMPROVEMENTS. 

Constitutional  Law,  4. 
1?2L.aA. 


JUDGMENT. 

Law,  6. 
1.  Service  in  another  state  upon  a  foreign 
corporation  after  an  order  of  publication  has 
been  made  is  insufficient,  where  there  is  no  at- 
tachment, to  give  jurisdiction  to  render  a  per* 
sonal  judgment  against  the  corporation,  al* 
though  it  had  no  property  within  the  state. 
TiUinghaMt  y.  Boiton  dbP.K  Lumber  Co,  (S. 
0.)  40 

See  I     2.  A  satisfied  judgment  in  an  action  by  a 
I  discharged  employ 6  working  unde 
■FM  Digitized  by  * 
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for  a  year  at  a  certain  sum  per  week,  payable 
weekly,  again  si  the  employer,  based  on  the 
contract,  is  a  bar  to  a  aubseqaent  action  there- 
on, although  the  recovery  was  for  only  one 
week's  salary.  Olnutead  ▼.  Bach  (Md.)  74 
8.  A  person  sammoned  to  show  cause  why  a 
dormant  Judgment  should  not  be  revived 
against  him  may  interpose  the  defense  that  it 
is  void  for  lack  of  jurisdiction,  when  this  ap- 
pears on  the  face  of  the  record.  Efuwold  v. 
Olsen  (Neb.)  678 

4.  A  judgment  in  forcible  entry  and  detainer 
is  conclusive  only  as  to  the  right  of  possession, 
and  is  not  conclusive  as  to  the  lessee's  right  to 
recovery  or  recoupment  for  breach  of  covenant 
in  the  lease.    Keating  v.  Springer  (III)      644 

5.  One  only  of  two  defendants  charged  as 
joint  tortfeasors  may  be  found  liable  for  negli- 

§ence,  and  the  other  exonerated  by  the  ver- 
ict.    MatUmoi  v.  Dsiaware,  L.  d  W.  &  Co, 
(N.  J.  Sup.)  261 

JUDICIAL  NOTICE.  See  EymBUGB, 
1-9. 

JUDICIAL  SALE.  See  also  Dbed,  4; 
Ebtoffbl,  8. 

The  return  of  a  levy  Is  not  essential  to  the 
Talidity  of  a  sheriff's  deed  to  the  purchaser  at 
execution  sale.    LetouY.  Watem  (Ala.)      297 

Notes  Ain>  Bribfs.  ' 

'    Judicial  sale;  of  property  held  l^  trustee. 

464 

JURY.    See  Dbntibtm. 

LANDLORD  AND  TENANT.  See  also 
AoTiOK  OK  Suit,  6;  Eabbmbnts,  8-7; 
Equity;  Iittoxioatino  LiquoBS,  8;  Sbt- 

Off  AMD  COUNTBROLADC 

1.  A  tenant  of  a  portion  of  a  building  mav 
recover  back  rent  paid  in  advance  in  accord- 
ance with  the  lease,  upon  the  total  destruction 
of  the  building  by  fire.    F^ler  v.  TuU  (Wash.) 

618 

2.  A  lessee  may  recover  damages  by  action 
for  breach  of  covenant  by  his  landlord,  even  if 
this  does  not  amount  to  an  eviction  or  operate 
as  a  bar  to  the  daim  for  rent  Keating  v. 
Springer  (111.)  644 

8.  A  tenant  must  pay  rent  while  he  remains 
in  possession,  notwithstanding  such  interfer- 
ence with  the  enjoyment  of  the  premises  as 
would  constitute  an  eviction  for  which  he 
might  abandon  them.  Id. 

Notes  anb  BniSFa. 

Landlord  and  tenant;  tenant's  easement  of 
«  light  and  air,  see  Easkmbntb. 

Rights  and  liabilities  of  tenant  on  destruction 
of  leased  building: — aright  of  possession  of 
rooms;  possession  of  building;  continuance  of 
rent  for  apartments  and  rooms;  continuance 
of  rent  for  building;  rent  ceasing  by  terms  of 
lease;  abatement  of  rent  by  surrender  of  prem- 
ises; liability  of  tenant  to  rebuild;  atatutes.  618 

LARCENY. 

Notes  and  BRnEFBi 
Larceny;  as  affecting  liability  on  official 
iKiud.  448 

S^  L.  R.  A. 


LAW   OF   PLACE«     See   Cosflict  w 
Laws. 

LEGACIES.    See  Ezbcxttobb  ahd  Admih- 

I8TBATOB8,  t-8;  WlLLB»  IflL 

\ 

LEGISLATURE.    See  also  Coubtb,  5.  0. 

1.  A  resolution  purporting  to  be  passed  by 
the  house  of  representatives  after  the  general 
assembly  had  been  prorogued  by  the  governor 
is  of  no  effect  Me  LegidaUve  Adjournment 
(R.  I.)  716 

2.  The  provision  In  R.  L  Const  art  4,  §  9. 
that  neither  house,  without  ooDseBt  of  the 
other,  shall  adjourn  for  more  than  two  days.  Is 
subject  to  implied  exceptions,  such  aa  that 
where  one  house  has  unlawfully  unseated  mem- 
bers, thereby  depriving  towns  of  their  oonati- 
tutional  representation.  In  such  caae  the 
other  house  may  adjourn  ontil  the  Tacancies 
can  be  filled.  Id. 

8.  The  fact  that  the  two  hooaea  have  not 
yet  Joined  in  grand  conmiittee  for  oomiCing 
and  declaring  votes  does  not  prevent  the  gov- 
ernor, under  R.  L  Ck>nst  art  7,  §  6,  from  ad- 
journing the  general  assembly  in  case  of  dis- 
agreement between  the  twohoosea.  Id, 

NOTBBAKD  BBIBFa. 

Legislature;  power  of  governor  aa  to  adjourn- 
ment of.  71€ 

LEVT  AND  SEIZURE.    See  alao  Fac- 

TOBB,  2. 

1.  A  Joint  tenant's  interest  in  property  Is 
subject  to  execution.  Thomburg  t.  Wiggim 
(Ind.)  48 

2.  A  return  of  a  levy  may  properly  be  in- 
dorsed on  an  execution  by  a  thira  person  at 
the  direction  and  in  the  presence  of  the  sheriff. 
Leteis  v.  Wateon  (Ala.)  887 

8.  Books  of  account  and  trial  balanoea  are 
not  tangible  property  which  can  be  made  sub- 
ject to  levy  under  attachment,  since  they  are 
not  so  intimately  connected  with  the  demands 
charged  therein  that  their  seizure  is  equivalent 
to  the  seizure  of  such  demands.  BoeentkalT. 
Muekegon  Oireuit  Judge  (Mich.)  60S 

NoTSB  Ain>  Bribiil 

Levy;  on  books  of  account  68S 

LIBEL  AND  SLANDER.    See  alao  Cox- 

TBACTB,  9;  Injuhctioh,  7,  8. 

1.  A  witness  in  an  action  is  not  Uable  for 
libel,  unless  it  is  shown  afflrmativelj  that  her 
statements  were  not  pertinent  to  the  matter  in 
progress,  and  were  spoken  maliciously  and 
with  a  view  to  defame  the  one  claiming  to  be 
injured  thereby.     Cooper  v.  Phippe  (Or.)    886 

2.  Defamatory  and  libeloua  matter  in  a 
pleading  is  not  neoessarily  privileged,  but  the 
protection  of  the  par^  from  liability  depends 
on  the  good  faith  of  the  allegations.  BanddU 
V.  HamiUon  (La.)  649 

Kotbs  Aia>  Brikfb. 
Libel  and  slander;  by  defamatory  words  to 
pleading.  649 

Privilege  6i  witness  as  to  defamatory  tests* 
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mony:— In  general;  Bngllflh  cues;  tffidayits 
and  depodtionai  886 

License,  see  alao  Attobnetb,  2;  FniB 
Dbfartmbnt:  Highways,  8;  Iivtoxioat- 
DTQ  LiquoBB,  4;  IIailboai>b,  2^  8;  Taxbb, 

1.  A  deed  of  standing  Umber  to  be  removed 
within  ten  years  passes  the  title,  and  does  not 
constitute  a  mere  license  to  take  off  chattels 
within  the  time  limited.  jMm  r,  Benedict 
(Mich.)  641 

2.  A  license  fee  of  $1,000  for  the  occupation 
of  an  emigrant  agent,  unaccompanied  by  any 
police  regulation  whatever,  is  unreasonable  and 
cannot  be  upheld.    State  ▼.  Jdoare  (N.  0.)  472 

Notes  ahd  BBiRFa. 

License;  legality  of  occupation  tax.        472 

XJENS.    See  also  Factors.  1. 

A  statute  giving  liveiy-stable  keepers  a  lien 
for  the  keeping  of  animals  placed  in  their 
charge,  without  the  knowledge  or  consent  of 
the  mortgagee,  does  not  make  such  lien  su- 
perior to  that  of  a  prior  duly  recorded  mort- 
gage on  the  animals,  even  though  the  law  day 
has  passed  and  the  animals  are  still  in  the 
mortgagor's  possession.  Chapman  v.  Mont- 
goTMry  Fint  Nat.  Batik  (Ala.)  78 

Notes  aud  BRiEFa 

Liens;  priority  between  chattel  mortgage 
and  lien  for  keeping  animals.  78 

LIGHT.  See  EABSMsnTa,  2-7,  Notes  akd 
Briefs. 

LIMITATION  OF  ACTIONS. 

The  Statute  of  Limitations  begins  to  run  in 
favor  of  the  drawer  of  a  check,  at  the  latest, 
after  the  lapse  of  a  reasonable  time  for  the  pre- 
sentment of  the  check.  Scroggin  y.  Mculel' 
to7Uf(Neb.)  110 

Notes  and  Briefs. 

Limitation  of  actions;  statutes  applicable  to 
bank  checks;  certified  checks.  110 

LIVERY  STABLE.    See  Liens. 
MANDAMUS.    See  also  Oourtb,  2. 

1.  Mandamus  will  lie  to  compel  a  Judge  to 
set  aside  an  order  denying  a  motion  to  compel 
attorneys  to  surrender  books  and  papers  and 
copies  made  therefrom,  obtained  under  an 
abuse  of  a  writ  of  attachment,  by  its  use  as  a 
search  warrant  for  evidence.  Roeenthai  v, 
Muikegon  Oireuit  Judge  (Mich.)  698 

2.  Mandamus  is  the  proper  remedy  to  com- 
pel an  electric-railroad  company  to  place 
guard  wires  where  they  will  prevent  dangerous 
contact  of  its  uninsulated  wires  with  the  insu- 
lated wires  of  a  telephone  company,  as  required 
by  ordinance.  State,  Wieeonein  Teieph.  Co.  v. 
JaneemUe  Stre^  R  Co.  (Wis.)  759 

8.  Mandamus  Is  peculiarly  the  proper  rem- 
edy  to  compel  a  town  council  to  call  a  new 
election,  as  required  by  statute,  where  a  prior 
election  is  Inoperative.  State  v.  South  Kinge- 
town  (R.L)  .   66 

S2L.  R  A. 


4.  Mandamus  to  compel  officers  to  proceed 
under  prior  laws  in  respect  to  elections,  instead 
of  following  an  unconstitutional  statute.  Is  not 
premature  because  no  demand  and  refusal  has 
been  made  or  the  time  arrived  when  it  is  the 
duty  of  the  officers  to  act  State,  Morrie,  y. 
Wrigliteon  (N.  J.  Sup.)  648 

6.  Citizens  who  are  deprived  of  as  full  and 
effective  an  elective  franchise  as  they  are  enti- 
tled to  under  the  Constitution  by  an  appor- 
tionment Act  have  a  sufficient  interest  to 
prosecute  a  writ  of  mandamus  to  test  the  stat- 
ute. Id. 
Notes  and  Brcbfs. 


Mandamus;  to  corporation. 
MAP.    See  Dedication. 
MARK.    See  Wills,  1,  2. 
MARKETS.    See  Comhbrcb,  7. 
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MASTER  AND  SERVANT.  See  also 
Action  or  Suit,  2, 8;  Carriers,  1;  Con- 
stitutional Law,  9, 12;  Contracts^  0; 
Damages,  2;  Judgment,  2. 

1.  One  who  volunteers  to  assist  the  servants 
of  another  assumes  all  the  ordinary  risks  inci- 
dent to  the  situation,  and  cannot  recover  from 
the  master  for  injuries  caused  by  defects  in  the 
instrumentality  used  or  by  the  mere  negligence 
of  the  servants.  Evarte  v.  St.  F^ut,  M.  db  M. 
R  Co.  (Minn.)  868 

2.  A  mere  volunteer, -although  he  has  placed 
himself  in  a  position  of  dancer  through  his 
own  negligence,  can  recover  of  the  master  for 
injuries  received  by  reason  of  the  failure  of 
servants  to  exercise  reasonable  care  to  prevent 
injury  to  him  after  discovering  the  danger.  Id. 

8.  An  injury  to  a  brakeman  caused  by  the 
improper  loading  of  a  flat  car  so  that  the  end 
of  the  load  prelected  does  not  render  the  rail- 
road company  liable  to  him,  where  the  car  it- 
self was  not  defective,  and  the  company  had 
furnished  a  competent  inspector  to  see  that  the 
cars  were  properly  loaded*  Deweg  v.  Detroit, 
Q.  dH.M.B.  Co.  (Mich.)  292 

4.  A  raUroad  track  owned,  maintained,  and 
repaired  by  a  manufacturing  company  and 
used  by  a  railroad  company  only  under  a  li- 
cense or  invitation  to  deliver  freight  under  a 
contract,  is  not  a  part  of  the  railroad  company's 
**ways,"  within  the  meaniog  of  Mass.  Stat. 
1887,  chap.  270.  %  2,  creating  a  liability  for  the 
death  of  an  emplov§  by  reason  of  any  defect 
in  such  ways.  Enget  v.  New  York,  P.  d  B. 
B.  Co.  (Mass.)  288 

6.  An  employ^  engaged  in  repairing  an 
engine  belonging  to  his  employer,  and  the  en- 
gineer, whose  duty  it  is  to  prevent  the  starting 
of  the  engine  while  the  repairer  Is  at  work, 
are  fellow  servants.  IktnttlerY.  De  Bardeleben 
Coal  d  I.  Co.  H^a.)  861 

6.  Negligence  in  the  exercise  of  superin- 
tendence entrusted  to  an  employ^,  withm  the 
meaning  of  Ala.  Code,  g  2590,  subs.  2,  does  not 
exist  in  the  case  of  an  engineer  whose  duty  it 
is  personally  to  operate  the  engine,  although 
he  usually  has  a  helper,  where,  in  the  absence 
of  the  helper,  by  the  negligence  of  the  engineer 
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in  staTting  the  engine,  or  in  failing  to  preyent 
a  third  person  from  starting  it,  a  person  en- 
gaged in  repairing  the  engine  is  killed,  since 
the  prinuuTY  duty  of  the  engineer  is  not  that  of 
superintendence,  but  that  of  a  laborer.  Dantz- 
l&TY.  De  Bardelebm  Coal  d  L  Co,  (Ala.)     961 

7.  A  railroad  company  is  not  liable  for 
the  death  of  an  engineer,  which  was  due  to  a 
collision  occasioned  by  his  violation  of  the  rules 
in  running  his  train  at  excessive  speed.  East 
Tenneuee,  F.  d  Q.  B,  Co,  v.  Kane  (Ga.)     815 

8.  A  railroad  compan^^'s  failure  to  recover 
a  switch  kev  from  a  discharged  employe  is 
not  of  itself  suflScient  to  make  the  company 
liable  for  his  criminal  act  in  maliciously  mis- 
placing a  switch  for  the  purpose  of  wrecking 
a  train.  Id. 

KoTBB  AHD  Briefs. 

Master  and  servant;  liability  of  railroad 
company  to  employ^  for  injuries  received  in 
line  of  duty  from  defective  track  owned  by 
another.  288 

Assumption  by  volunteer  of  the  risks  of 
service:—  in  general;  liability  to  minor  volun- 
teer assisting  by  request  of  one  in  authority; 
persons  with  interest;  persons  not  volunteers; 
servant  volunteer.  668 

MAXIMS. 

1.  Expressio  unios  est  exclusio  alterius. 
8taU,  Morri$,  v.  Wrightson  (N.  J.  Sup.)     548 

3.  Qui  fadt  per  alium  facit  per  se.  State, 
Lamar,  v.  Dillon  (Fla.)  124 

8.  Salus  popoli  suprema  lex  est.  State  v. 
Moore  (N.  0.)  472 

4.  Sic  utere  tuo  ut  alienum  non  hedas. 
Eoffue  V.  WAeOer  (Pa.)  141 

MEAT.    See  OoiofSRCB,  7.    . 

MUJBAOE.    See  Oabbibrs,  6. 

MORTGAGE.  See  also  Contracts,  12; 
Costs,  2;  Hoxbstbad;  Husband  and 
Wife,  8. 

The  fact  that  one  of  the  debts  secured  by 
chattel  mortgage  was  due  at  the  time  the 
mortgage  was  given  does  not  nullify  the  de-. 
feasance  clause  so  as  to  make  the  instrument 
absolute  before  demand  and  refusal  to  pay. 
Brown  v.  Orand  Bapide  Parlor  Furniture  Go. 
(C.  C.  App.  6th  0.)  817 

MUNICIPAL  CORPORATIONS.    See 

also  Elbotrioal  Usks  and  Afplianobs, 
4;  Highways,  9;  Injunction,  14;  Offi- 
cers, 5,  8;  Parliamentart  Law,  1-8; 
Prohibition;  Yotbrs  and  Elbgtions, 
4,8. 

1.  A  municipal  corporation  is  liable  for  in- 
juries caused  by  its  negligence  in  the  discharge 
of,  or  failure  to  discharge,  such  duties  as  are 
purely  ministerial,  and  not  governmental  or 
discroiionaiy .     Oibeon  v.  Huntington  ( W.  Ya. ) 

561 

2.  A  municipal  corporation  is  not  liable  for 
injuries  caused  by  the  negligence  of  its  agents 
and  officers  in  tne  discharge  of,  or  omission 
to  discharge,  duties  which  are  purely  govern- 
mental or  discretionary.  24L 
22  L.  R.  A. 


8  Power  to  remove  a  city  counselor  Is  not 
inherent  in  the  common  council  of  a  city, 
where  the  appoiDtment  of  the  counselor  fot 
a  definite  term  is  ffiven  to  the  mayor  absolute- 
ly, without  providing  for  his  removaL  Speed 
▼.  DeProit  (Mich.)  842 

4.  An  office  created  by  ordinance  may  be 
abolished  by  ordinance.  Slate,  JE^nde,  v. 
Pinkerman  (Conn.)  653 

5.  A  message  of  disapproval  of  the  acts  of 
the  board  of  aldermen  by  the  mayor  has  no 
effect  when  the  charter  provides  for  his  ap- 
proval and  disapproval  only  of  measures 
passed  by  both  boards  which  constitute  the 
common  coundL  Id, 

Notes  and  BRiEFa 

Municipal  corporations;  powers  ss  to  ap- 
pointment and  removal  of  officers.  654 

NAME. 

The  name  of  a  person  in  law  consists  of  one 
given  name  and  one  surname.  Enev>old  v. 
OUm  (Neb.)  CTTS 


Notes  and  BRiEFflL 
Name;  use  of  initials  in. 


673 


NEGLIGENCE.  See  also  Carribrs,  7, 
8;  CnsToif,  1;  Elbctricai<  Uses  and 
Afplianceb,  8;  Fire  Dspartmbnt; 
Master  and  Servant,  8;  Railroads, 
4r.7. 

1.  Negligence  is  the  absence  of  care  under 
the  circumstances.  0^ Toole  v.  IHtiaikLroh  d 
L.  E.  B.  Go,  (Pa.)  606 

2.  Contributory  negligence  of  the  husband 
will  defeat  an  action  by  the  husband  and  wife 
for  a  personal  injary  to  the  wife.  JPmnsjfl- 
vania  K  Co.  v.  Ooodenough  (N.  J.  Err.  A 
App.)  460 

Notes  and  Briefs. 

See  also  Husrand  and  Wifb. 

Negligence;  in  respect  to  dangerous  elec- 
tric wire.  685 

Imputing  negligence  of  carrier  to  passen- 
ger. 608 

As  to  licensee  on  premises.  199 

NEGOTIABLE    PAPER.     See    Bills 

AND  Notes,  Notes  and  Briefs. 

NOTICE.    See  Boards,  1. 

NUISANCES.  See  also  Covenant;  ETioh- 
WATS,  2,  8;  Injunction,  10-12;  Intoxt- 
gatino  Liquors,  2,  4 

1.  Profane  language  is  not  a  common  nui- 
sance, unless  it  is  heard  by  dtiiens  and  the 
manner  and  occasion  of  the  utterances  are  of- 
fensive and  annoying.    Oom.  v.  Idnn  (Pa.) 

853 

2.  The  right  of  a  city  to  build  a  pumping 
station  for  waterworks  on  its  own  land,  so  near 
the  premises  of  a  private  owner  that  buildings 
subsiequently  erected  by  him  will  be  made  un- 
tenantable by  the  noise  and  vibration  of  th« 
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^  pumpiDg  macbinery,  if  not  conferred,  even  if 
'  the  legislaiute  has  power  to  confer  It  without 
compensation  to  bim,  by  a  general  authority 
to  locate  necessary  structures  and  machinery 
for  the  waterworks.  Morton  t.  New  York 
(N.  Y.)  241 

8.  The  legislatiye  authority  which  will 
shelter  an  actual  nuisance  must  be  express,  or 
a  clear  and  unquestionable  implication  from 
powers  conferred,  certain  and  unambiguous, 
and  such  as  to  show  that  the  legislatare  must 
have  intended  and  contemplatea  the  doing  of 
the  very  act  in  question.  Xi, 

Notes  Ain>  Bribfb. 
See  also  Ihtozioatino  LiquoBa 
Nuisance;  legislative  authority  for.         241 
By  offensive  business.  184 


OCCUPATION  TAX.    See  Taxsb,  2. 

OFFICERS.    See  also  Comtractb,  8;  Mu- 
nicipal CoibPOBATIONS,  8.  4. 

1.  The  executive  does  not  have  any  inherent 

S>wer  of  appointment  of  ofiScers.      People^ 
iehardson^  v.  Eendertan  (Wyo.)  751 

2.  Election  commissioners  to  prepare  for, 
hold,  and  declare  the  result  of  a  municipal 
election,  are  not  officers  in  any  sense;  and  their 
appointment  or  designation  by  the  legislature 
is  not  necessarily  or  essentially  executive  in  its 
nature.    State,  Lamar,  v.  Dillon  (Fla.)       124 

8.'  Appointive  as  well  as  elective  officers  are 
within  Wyo.  Const.  att.tJ,  §16,  providing  that 
officers  shall  hold  until  their  successors  are 
qualified.  People,  Richardson,  v.  Eendenon 
(Wyo.)  751 

4.  Upon  the  appointment  of  an  officer  to  fill 
a  vacancv  "  until  the  next  meeting  of  the  leg- 
islature,'' under  a  statute  making  no  further 
provision  as  to  the  Incumbency,  the  meeting  of 
the  legislature  does  not  create  another  vacancy 
in  the  office  within  the  meaning  of  Wyo.  Const, 
art.  4,  §  7,  authorizing  the  governor  to  fill  a  va- 
cancy when  there  is  no  other  provision  made 
therefor,  since  art.  6,  $  16,  provides  that  every 
officer  shall  hold  "  until  his  successor  is  aual- 
Ifled."  ^  /rf. 

5.  A  person  appointed  to  fill  a  vacancy  in  a 
board  of  police  commissioners  is  appointed, 
only  till  the  end  of  the  term  of  his  predecessor 
under  a  charter  providing  generally  for  ap- 
pointment to  fill  a  vacancy,  but  which  pro- 
vides for  two-year  terms  and  for  the  expiration 
of  apart  of  them,  in  each  year,  with  other 
provisions  as  to  a  non-partisan  board.  Stats, 
BylaTide,  v.  Pinkerman  (Conn.)  658 

6.  A  person  is  not  a  de  facto  police  commis- 
sioner when  he  has  not  the  reputation  of  being 
such,  or  his  acts  and  authority  are  not  gener- 
ally recognized  or  acouiesced  in  or  such  as  to 
lead  men  to  suppose  that  he  is  such  officer,— 
especially  where  there  is  a  rightful  commis- 
sioner who  is  claiming  the  office.  id. 

7.  Misconduct  of  a  person  before  appoint- 
ment to  office  constitutes  no  ground  for  his  re- 
moval.   Speed  V.  Detroit  (Mich.)  842 

8.  Power  to  remove  a  city  counselor  is  not 
implied  in  Mich.  Act  1888,  g  8,  providing  that 
22L,R.A, 


on  expiration  of  the  term  of  office  ''of  the  city 
counselor  or  the  city  attorney,  or  their  resig- 
nation thereof  or  removal  therefrom,"  such  of- 
ficer shall  deliver  papers  and  books  to  his  suc- 
cessor,—especially  since  the  city  attorney  is  by 
law  sabject  to  removal.  2d, 

Notes  and  Bbiisfs. 

Officers;  power  of  removal.  843 

•  Power  to  fill  vacancy.  751 

OKLAHOMA.    See  Commou  Law.    . 


ORIGINAL    PACKAGE*      See     Coic- 

MBRGB,  8-5. 

PARLIAMENTARY  LAW.     See  also 
Boards. 

1.  The  vote  of  an  alderman,  when  once  giv- 
en and  counted  by  the  mayor,  who  has  de- 
clared the  result,  can  be  rejected  for  interest 
onlv  by  action  of  the  board,  and  does  not 
make  an  appointment  to  office  by  such  vote 
subject  to  collateral  attack.  State,  Eylanda, 
V.  Pinkerman  (Conn.)  65t( 

3.  The  casting  vote  of  mayor  may  be  given 
on  the  choice  of  officers  as  well  as  on  a  mea- 
sure of  legislation.  /d» 

8.  An  alderman  is  not  deprived  of  the  right 
to  vote  against  the  confirmation  of  a  person  to 
succeed  him  in  office  of  police  commissioner 
by  his  interest  in  the  result.  Id, 

4.  Members  of  a  board  of  police  commis- 
sioners need  not  remain  actually  in  their  seats 
during  the  time  in  which  a  warrant  of  arrest 
isbein^r  served  on  absent  members  to  procure 
a  quorum.  id, 

K  TES  AlTD  BbiEFS. 

Parliamentary  law;  in  municipal  orocecd- 
ings.  667 

PARTITION.    See  also  TiMBEB. 
Notes  akd  Briefs. 
Partition;  to  enforce  rights  in  timber.      641 

PARTNERSHIP.     See  also    Evidbkcb, 
60;, Taxes,  8,  4. 

The  foundation  of  a  partnership  is  a  contract 
expressed  or  implied.     It  results  from  the  act 
of  the  parties,  not  from  the  act  of  the  law 
QiMe  Eitate  (Pa.)  276 

Notes  and  Briefsl 
Partnership;  tax  on,  see  TAXEa 
What  constitutes.  611 

PARTY-WALL. 

A  wall  standing  partly  on  the  premises  of 
each  of  adjoining  owners,  the  portions  of  which 
are  owned  by  them  in  severalty,  with  an  ease- 
ment for  the  support  of  the  buildmg  of  one  of 
them,  may  be  removed  by  the  other  for  the 
purpose  of  erecting  a  new  and  belter  wall,  al- 
thouffb  some  inconvenience  is  thereby  occa- 
sionecl  to  the  other  owner,  provided  a  new  one 
is  built  wlthhi  a  reasonable  time  and  with  the 


Digitized  by  ^OOQ IC 


002 


Pam— Private  Roads. 


least  InconveDteDce  to  tbe  latter,  ^blcb  shall 
furnish  him  the  same  right  of  support,  and  that 
he  shall  be  iodemnified  for  necessary  expenses 
occasioned  him  in  consequence  of  the  removal 
of  the  wall.  PutuU  y.  Zhroven  d  M.  Nat 
Bank  (Md.)  68S 

K0TB8  AKD  Briefs. 

Party-wall;  right  to  reconstruct;  681S 

PASS.    See  Oabbiebs,  4 

PATENTS.  See  also  Coubtb,  13;  iNJtJzrc- 
TION,  8. 

Notes  Ain>  BaiBva 

Patents;  for  restraint  of  trade  in  patented 
articles,  see  Contracts. 

PAYMENT. 

1.  The  extinjTuisbment  of  the  liability  of  an 
fndorser  of  a  check  by  failure  to  present  it  un- 
til after  the  bank  has  failed  extinguishes  his 
liability  also  00  an  indebtedness  for  payment 
of  which  the  check  w  as  indorsed.  Kirkpatnck 
T.  Puryear  (Tenn.)  786 

2.  llie  indorsement  of  the  check  of  another 
to  a  creditor  in  settlement  of  notes  and  an  ac- 
count, accompanied  by  a  surrender  of  the  notes 
and  a  receipt  in  full  of  tbe  account,  will  be  re- 
garded as  payment,  in  .  the  absence  of  any 
agreement  to  the  contrary.  Id, 

PERSONAL  PROPERTY. 

Notes  and  Briefs. 
Tenancy  by  entireties  in.  604 

PEW.  See  also  Adverse  Possebston,  1; 
Rrlioioub  SociETrss,  Notes  and 
Briefs. 

1.  The  owner  of  a  pew  in  a  church  is  enti- 
tled to  payment  if  the  pew  is  destroyed  by  tak> 
Ing  down  the  building  or  otherwise,  when  it  is 
a  matter  of  expediency  merely,  and  is  not  made 
necessary  by  the  ruinous  condition  of  the  build- 
ing.   Aylioard  v.  O^Brien  (Mass.)  206 

2.  An  archbishop  who  has  title  to  the  soil  on 
which  a  Roman  Catholic  Church  stands  has  no 
greater  rights  in  respect  to  tbe  demolition  of  a 
pew  therein  owned  by  an  individual  than  an 
organized  religious  corporation  of  an^  other 
denomination  would  have  by  reason  of  its  own- 
ership of  the  church.  /<2. 

8.  A  conveyance  of  a  pew  prior  to  Mass. 
Stat.  1855,  chap.  122,  except  in  Boston,  was 
required  to  be  by  deed,  as  the  pew  was  real 
estate.  Id, 

4.  The  methods  and  usages  of  the  Roman 
Catholic  Church  do  not  seem  to  touch  the  ques- 
tion of  the  rights  of  a  pew  holder  who  has  a 
title  to  his  pew.  Id. 


PHYSICIANS. 

Dentists. 


See  also  Contracts,   8; 


.  The  treatment  of  a  patient  by  a  phy- 
sician is  to  be  tested  by  the  general  doo> 
trioes  of  his  school,  and  not  by  those  of  other 
schools.    Force  ▼.  Oregory  (Conn.)  848 

22  L.  R.  A. 


Notes  and  Brtefb. 
Physicians;  liability  for  lack  of  skill. 


843 


PUBADINO.    See  also  Libel  and  8i.ah- 
DEB,  8. 

1.  The  use  of  the  term  "wlllfol,*  In  diarg- 
ing  a  railroad  company  with  liability  for  the 
wrongful  and  negligent  act  of  a  bfmkeman. 
where  the  latter  is  not  charged  with  committing 
the  act  willfully,  does  not  show  that  the  act  is 
beyond  the  scope  of  his  employment  Smith 
V.  l/miiviUe  db  N.  R.  Oo.  (Ky.)  72 

2.  A  breach  of  diligence  shown  by  al- 
legations and  evidence  of  the  defendant,  al- 
though not  referred  to  bi  the  plaintiff's  idead- 
ings,  may  be  urged  by  the  plaintiff  to  defeat 
defendant's  Justification,  but  not  as  a  basis  of 
recovery,  tkui  Tenneiaee,  V.  d  G.  EL  Gb.  ▼. 
EaM  (Ga.)  815 

8.  The  objection  of  want  of  parties,  wbea 
taken  by  plea  or  answer,  should  give  the  names 
of  the  necessary  parties  when  this  can  tNedone. 
and  especially  where  it  is  peculiarly  within  the 
knowledge  of  the  defendants.  0am  r.  Minot 
(Mass.)  636 

4.  Failure  to  plead  the  invalidity  of  a  con- 
tract on  the  ground  of  public  policy  will  not 
prevent  the  courts  from  refusing  to  enforce  it. 
Sheldon  v.  Pmemner  (Kan.)  709 

6.  The  allegation  of  an  answer  that  plaintiff 
voluntarily  swunff  himself  off  tbe  train,  from 
which  he  alleges  he  was  kicked  off,  is  not  such 
an  affirmative  averment  as  requires  a  repl?. 
Smith  V.  LouiwiUe  dbJSf.  B,  Co.  {JLj.)  te 

POLICE. 

A  chief  of  police  under  that  title  is  not  re 

auired  for  a  city  so  as  to  prevent  abolition  of 
lat  office  and  the  devolution  of  its  functions 
on  a  captain  of  police,  by  a  statute  referring 
to  such  an  officer  or  by  the  city  charter  mak- 
ing a  similar  reference,  where  these  manifestly 
refer  to  the  functions  of  the  office,  and  not  to 
the  name  of  the  officer.  BtaU^  BfflandM,  t. 
Pinherman  (Conn.)  853 

POLICE  COMMISSIONERS.    See  Of 

FICBKS,  6. 

PRESCRIPTION.    See  Easbmehts,  1. 
PRINCIPAL  AND  AGENT.    See  Fac- 

TOBS,  1,  2. 

PRINCIPAL  AND  SURETY.    See  also 
Wills,  12. 

The  relation  of  cosureties  jointly  and  sev- 
erally liable  for  the  default  of  their  principal  as 
to  each  other  is  such  that  each  is  prindpal  for 
half  the  amount  recoverable  for  such  default, 
and  a  surety  for  the  other  halL  Bm  BaAif* 
Bktate  (Pa.)  444 

Notes  ahd  Bbibfsl 
Rights  of  cosureties. 


m 


PRIVATE  ROADS.    See  EiainEin  Do 

MAIN,  1. 
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PROFANITY.    See  Blasphtcmy,  Notes 

AJSD    BiUEFB;     IfiDICTMEMT,    ETC.;    Nui- 
BAjrCB,  1. 

PROHIBITION. 

A  writ  of  prohibition  lies  to  prevent  a  com- 
mon council  from  proceeding  to  remove  a  city 
counaelor  withont  any  lawful  power  to  do  so. 
/^[teed  Y.  Detroit  (Mich.)  845 

PROSPECT. 

Notes  ajtd  BRnora. 
Easement  of,  see  Easements. 

PROXIMATE  CAUSE.  See  also  Bills 
Aum  Notes,  2;  Electrical  Uses  and 
Affliakces,  1. 

Notes  and  Briefb. 

Proximate  cause;  what  constitutes.        635 

PROXY.  See  Signature,  Notes  and 
Bbeefs. 

PUBLICATION.    See  Injunction,  7. 

PUBLIC  IMPROVEMENTS.  See  also 
Constitutional  Law,  10:  Injunction, 
15. 

Notes  and  Briefs. 

Unconstitutionality  of  assessment.  713 

PUBLIC  LAND& 

.  The  sale  by  a  town-site  claimant  of  his  in- 
terest in  a  town  lot  before  the  title  has  passed 
from  the  United  States  is  not  against  public 
policy.    MeKennon  y.  Winn  (Okla.)  601 

PUBLIC  PROPERTY.  See  Eminbnt 
Domain,  2. 

PURPRESTURE.    See  Hiohwatb,  8,  a 

4|UO  WARRANTO.  See  Appeal  and 
Error,  5. 

RAILROAD  COMMISSIONERS. 

1.  The  power  of  raihroad  commissioners  to 
make  rates  for  telegraph  lines  includes  the 
power  to  ascertain  what  corporation  is  in  the 
control  of  such  a  line.  State,  Bail/road  (km^ 
mieium,  ▼.  Western  U.  Teleg.  Co.  (N.  C.)   570 

2.  The  authority  of  railroad  commissioners 
In  North  Carolina  to  regulate  telegraoh  rates 
does  not  include  the  power  to  direct  offices  to 
te  opened  for  commercial  business.  id. 

Notes  and  Briefs. 

Railroad  commissioners;  powers  of.       570 

RAILROADS.  See  also  Attorney  Gen- 
eral; Custom,  1;  Damaoes,  5;  Eminent 
Domain,  5-9;  Hiohwats,  4-6;  Injunc- 
tion. 18;  Sunday,  8. 

1.  Railroad  tracks  constructed  lengthwise  of 
«  public  street  cannot  be  made  to  constitute  a 
part  of  the  company's  yard,  so  as  to  come  with- 
^Ii.R.A. 


in  the  provisions  of  a  statute  forbidding  the 
crossing  of  a  yard  by  the  tracks  of  other  com- 
panies.   Seattle  dk  M.  JR.  Co.  v.  State  (Wash.)  217 

2.  An  implied  Invitation  or  license  to  the 
public  to  cross  a  railroad  track  at  a  certain 
place  can  arise  only  from  such  appearances  or 
circumstances  as  would  lead  ordinarilv  prudent 
and  intelligent  persons  to  understand  that  the 
crossing  was  public.  Chenery  v.  Fitchburg  R. 
Co,  (Mass.)  575 

8.  An  invitation  to  the  public  to  cross  a  rail- 
road at  a  certain  place,  at  which  the  company 
must  therefore  use  reasonable  care  to  protect 
the  crossers,  is  not  shown  as  a  matter  of  law 
by  the  fact  that  people  are  accustomed  to  cross 
there  without  objection,  although  the  fact  of 
continuous  crossing  might  be  evidence  to  the 
jury  of  a  license.  ItL 

4.  A  person  who  crawls  under  cars  across  a 
highway  five  times  within  an  hoar  and  a  half, 
and  is  cauffht  the  sixth  time  and  his  leg  crushed, 
is  precluded  by  his  own  contributory  negli- 
gence from  recovering  damages,  even  though 
the  servants  of  the  railroad  company  failed  to 
ring  the  bell  or  sound  the  whistle  before  start 
ing.  Butnpel  v.  Oregon  Short  Line  d  JL  2^.  R. 
Co.  (Id.)  725 

5.  A  traveler  is  not  guilty  of  contributory 
negligence— as  matter  of  law  at  least— in  fail- 
ing to  anticipate  and  guard  against  the  running 
of  a  train  in  a  dark  night  without,  any  head- 
light, so  as  to  defeat  a  recovery  for  injuries  in 
being  struck  by  an  engine  running  backward 
at  a  railroad  crossing,  although  there  was  a 
failure  to  stop  and  listen  before  endeavoring 
to  cross  the  track.  Van  Auken  y.  Chicago  i 
W.  M.  R  Co.  (Mich.)  88 

6.  The  crossing  of  a  highway  and  railroad 
at  different  elevations,  one  passmg  under  the 
other,  is  not  within  the  provisions  of  the  stat> 
ute  as  to  the  rate  of  speed  of  trains  or  as  to  ring- 
ing the  bell  or  blowing  the  whistle  at  a  high- 
way crossing.  Jenmm  v.  Chicago,  St.  F.  M.  S 
0.  R.  Co.  (Wis.)  680 

7.  Failure  to  ring  the  bell  or  sound  the  whis- 
tle of  a  train  on  approaching  a  highway  which 
passes  under  the  railroad  cannot  be  regarded 
as  negligence  which  will  make  the  rulroad 
company  liable  for  frightening  a  horse  by  the 
passing  of  the  train,  if  the  noise  of  the  bell  or 
whistle  would  under  the  circumstances  have 
merely  increased  the  noise  of  the  train  and 
tended  to  frighten  the  horse  still  more.    Id. 

Notes  and  Briefs. 

Railroads;  right  to  intersect  each  other.  218 

Contributory  negligence  of  pedestrian  at 
crossing.  726 

Contributory  negligence  at  crossing.         88 

Liability  for  failure  of  signal  at  crossing. 

88 

Liability  of  railroad  company  for  accident 
caused  by  wrongful  act  of  stranger.  806 

Negligence  in  running  train  over  highway 
crossing.  6^ 

License  or  invitation  to  cross.  575 

REAL  PROPERTY. 

1.  Recording  an  instrument  purporting  to 
convey  standing  timber,  in  a  book  called  "Mis- 
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ccllaneotiB  Records,'*  will  not  prevent  Its  1)610; 
constructive  notice  to  the  world  of  the  rights 
of  the  purchaser,  if  the  record  is  properly  in- 
dexed and  there  is  nothing  to  prevent  the  regis- 
ter from  proyiding  such  a  book.  Mu  y.  Bens- 
diet  (Mich.)  641 

2.  The  omission  to  mention  the  state  where 
the  lands  are  situated,  in  an  instrument  pur- 
porting to  sell  standing  timber,  will  not  destroy 
the  effect  of  the  record  as  notice,  although  the 
instrument  is  executed  in  another  state,  if  it  is 
properly  acknowledged  and  recorded  in  the 
county  where  the  lands  are  situated,  and 
the  record  title  there  stands  in  the  name  of 
the  grantor.  Id, 

8.  The  children  of  a  man  to  whose  '*heirs" 
a  fee  is  g^ven  after  the  expiration  of  life  es- 
tates, one  of  which  is  given  to  him  in  case  he 
outlives  the  first  life  tenant,  will  take  as  pur- 
chasers in  case  of  his  death  before  his  estate 
vests,  where  by  force  of  a  statute  a  limitation 
to  "heirs"  of  a  living  person  is  construed  to 
refer  to  his  children.    JBtamei  y.  Bill  (N.  C.) 

598 

4.  The  rule  in  S^eUeffi  Ooie  cannot  operate 
■o  as  to  vest  an  indefeasible  fee  in  a  person  to 
whom  a  life  estate  is  given  with  an  estate  in 
fee  to  his  heirs  provid^  he  outlives  a  prior 
life  tenant.  Id, 

6.  The  rule  in  SheUep'i  Que  has  not  been 
abolished  in  North  Carolina  by  the  statutory 
provision  that  any  limitation  to  the  heirs  of  a 
living  person  shall  be  construed  to  be  the  chil 
dren  of  such  person  unless  a  contrary  intention 
appears.  Id. 

6.  A  limitation  to  a  person  for  life,  and 
tlv^n  to  another,  if  he  shall  outlive  the  former, 
gives  the  latter  a  contingent  remainder.      Id, 

RECORDS.  Bee  Abstbaotb;  Estoppel,  2. 
RELIGIOUS  SOCIETIES.    See  also  Ey- 

IDB17CE,  IB;  PjfiW. 

1.  Acquiescence  in  and  use  of  a  constitu- 
tion by  a  church  society  for  more  than  fifty 
years  settles  the  question  of  its  validity. 
J3c/diehter  y.  Keiter  (Pa.)  161 

2.  For  the  purpose  of  settling  the  title  to 
church  property,  courts  may  inquire  into  and 
determine  the  validity  of  an  attempt  to  amend 
the  constitution  and  confession  of  faith  of  the 
society,  so  as  to  ascertain  whether  those  adher- 
ing to  the  ori^nal  or  amended  documents  con- 
stitute the  society.  Id. 

8.  A  provision  of  a  church  constitution  that 
so  rule  shall  be  passed  *'to  change  or  do  away 
with  the  confession  of  faith  as  it  now  stands^' 
does  not  prevent  changes  in  the  interest  of 
clearness  of  expression  or  fullness  of  statement 
of  the  accepted  doctrines  of  the  church.     Id, 

4.«An  affirmative  vote  of  more  than  two 
thirds  of  those  voting  in  response  to  a  proposi- 
tion of  the  governing  body  of  a  church  to 
change  the  constitution  is  effective  under  a 
constitution  authorizins;  changes  "on  the  re- 
quest of  two  thirds  or  the  whole  society," 
although  the  whole  number  of  votes  cast  is 
only  a  little  over  one  third  of  the  church  mem- 
bership. Id. 

5.  The  adherents  to  the  new  constitution, 
22L.aA. 


and  not  the  dissenters  therefrom,  constitute  the 
church,  where  the  governing  body  makes  a 
proposition  for  a  permissible  change  to  the  old 
constitution  and  confession  of  faith,  which, 
after  ample  time  for  consideration  and  a  suit- 
able system  for  ascertaining  preferencea,  ia 
adopted  by  the  required  majority  of  tboae  yol> 
ing,  and  the  chance  is  then  promulgated  by 
the  bishops  under  the  direction  of  the  goyem- 
iog  body.    SehliehUr  y.  Eeiier  OPft.)  161 

Notes  akd  Bbibf8. 

Beligfoot  Bodetiea;  change  in  conatitation 
of.  171 

Rights  of  pew  holders:  (L)  the  nature  of  their 
right  and  title;  {a)  Enelish  doctrine;  {h)  United 
States  doctrine;  (e)  in  Pennsylvania;  (d)  condi- 
tions attached;  (IL)  rights  of  the  parish  or 
society;  (HI.)  rights  of  the  pew  owner;  (a)  com- 
pensation upon  removal;  (o)  action  for  disturb- 
ance; (lY.)  free  church;  (V.)attachmentuVI.> 
assessment  and'  taxation;  (YII.)  relief  uncfer  the 
English  law.  206 

REMAINDER.    See  Rbal  Profbbtt.  6. 

REPUTATION.    See  Evidengb,  48. 

RESCISSION.    See  Action  ob  Suit,  L 

RESERVATION. 

Notes  Ain>  Briefs. 
Of  easement  of  light  and  air,  see  Eassmehtsi 

RESUME. 

Subjecta  discussed  and  points  decided.    86!^ 

RIPARIAN  RIGHTS.    See  Watehs. 
SALE.    See  also  Intoxioatino  Liquob8^  1. 

1.  The  delivery  of  goods  to  a  common  car^ 
iler  to  be  forwarded  to  a  purchaser  who  haa 
instructed  them  to  be  thus  deliyered  is  a  deliv- 
ery to  him,  and  passes  the  title  to  him  subject 
to  the  vendor's  right  of  stoppage  in  transitu. 
Bamsay  d  O.  Mfg.  0^  v.  Kdtea  (N.  J.  Err.  h 
App,)  415 

2.  No  implied  warranty  of  competency  or 
fitness  for  breedine  purposes  is  made  bv  atock 
breeders  on  the  sale  of  a  bull,  although  a  full 
price  is  paid  and  the  sellers  know  that  be  ia 
bought  for  breeding  purposes,  where  there  is 
no  fraud  or  misrepresentation,  and  both  parties 
are  alike  destitute  of  knowledge  or  the  means 
of  forming  an  intelligent  Judgment  as  to  the  fit- 
ness or  opacity  of  the  animal  for  that  pur- 
pose.   JlbQuaid  y.  Baee  (Wis.)  187 

NOTBB  AND  BmSFflL 

See  also  Factors. 

Sale;  implied  warranty  of  fitness  of  property 
bought  for  special  purpose:— general  pnnciples; 
contract  executed  and  executory;  manufac- 
turer; depreciation  of  article;  latent  defects; 
knowledge  of  purpose;  effect  of  inspection;  ar- 
ticles of  food,  etc.;  provisions  of  the  state 
codes  and  statutes;  English  doctrine.  187 

Passing  of  title  to  property  by  delivery 
thereof  to  a  carrier  for  transportation  to  con- 
signee or  vendee:— question  of  law  or  fact;  (a) 
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between  buyer  and  seller;  delivery  to  desig- 
nated carrier;  effect  of  Clipper's  mistake  or 
negligence;  effect  of  frand;  the  shipment,  and 
not  the  loadine,  the  important  fact;  (b)  between 
consignor  and  consignee;  consignment  to  sat- 
isfy debt;  consignment  for  sale;  shipment  to 
one  whose  mone^  paid  forthe  goods;  shipment 
by  agent  to  principal;  consignment  without 
oondHion;  (c)  conduct  indicating  an  Intention 
to  retain  title;  consigning  to  shipper's  agent: 
agreement  to  deliyer  at  designated  place;  bill 
of  lading;  makine  goods  deliverable  to  con- 
signor's order;  biu  of  lading  In  name  of  con- 
signee; draft  against  bill  of  lading;  special 
contracts  or  courses  of  dealing;  imposition  of 
conditions;  (d)  sufficiency  of  cnange  of  posses- 
sioq  as  regards  creditors;  (e)  place  where  sale 
is  consummated;  goods  sent  0.  O.  D. ;  (f)  effect 
of  receipt  by  carrier  to  satisfy  Statute  of 
Frauds;  (g)  right  to  maintain  action;  owner 
may  sue;  right  of  consignor;  suit  l^  consignee; 
admiralty  suits.  416 

SALOONS.    See  iNTOxiCATiHe  Liquobs,  2. 

SCHOOLS.    See  Cobforationb,  4. 

SECRETS. 

Notes  ahd  BBrsrs. 
For  restraint  of  trade  in  secret  process,  see 

CONTRAOTB. 

SEDUCTION. 

Seduction  accomplished  on  promise  of  mar- 
riage conditioned  on  pregnancy  resulting  is  not 
within  a  statute  making  seduction  under  prom- 
ise of  marriage  a  criminal  offense.  State  ▼. 
Adama  (Or.)  840 

SET-OFF    AND     COUNTERCLAIM. 

See  also  BziunrroBB  ahd  ADimiiBTaA- 
TORS,  1-& 

A  tenant  may  recoup  damages  for  inter- 
ference with  his  possession  by  the  landlord,  in 
reduction  of  the  recovery  for  rent,  although  he 
has  remained  in  possession  instead  of  abandon- 
ing, when  he  would  have  been  entitled  to 
abandon.    Kiating  y.  Springer  (HI.)  M4 

SHELLEY'S  CASE.    See  Rbal  PROPmi- 

TY,4,(k 

SHERIFF.    See  Lett  akd  Suizure,  2. 

SIGNATURE.    See  also  Deed,  4;  Wills, 
1-8. 

Notes  Ain>  Briefs  v 
Signature;  by  proxy.  802 

By  proxy:—  (1)  signature  written  by  an- 
other; (a)  to  a  deed  or  mortgage:  (6)  to  notes, 
contracts,  and  bonds;  (e)  to  writs  and  notices; 
(d)  to  wills;  (2)  guiding  the  hand  of  subscriber; 
(8)  printed  signature  or  stamp.  2tt7 

By  mark:—  wills;  attesting  by  mark;  deeds, 
notes,  and  contracts  signed  or  attested  by 
mark.  870 

STATE.     See    Bottndaribb;    Courts,   8; 

Eminent  Domain^  4 
22L  RA. 


STATUTE   OF   FRAUDS.      See   Con- 
tracts, 1,  Notes  and  Bribfsl 

STATUTES.    See  also  Appeal  and  Er* 
BOR,  4;  Corporations,  8. 

1.  The  purpose  of  Fla.  Const  art.  8.  §  18, 
that  a  statute  shall  not  take  effect  until  sixty^ 
days  from  the  final  adjournment  of  the  legis- 
lature at  which  it  may  be  enacted,  unless  other^ 
wise  specially  provided  in  the  Act,  was  to  en- 
able the  people  to  become  acquainted  with  the 
proyisions  of  the  legislation,  and  not  to  require 
them  to  govern  their  actions  by  the  same  b^ 
fore  it  has  become  operative.  Sammu  v.  Beiu 
nat(F]A.)  4a 

2.  The  requirement  of  a  new  election 
wlthhi  ten  days,  in  R  I.  Pub.  Stat  chap.  710, 
g  18,  in  case  of  the  failure  of  an  election,  does 
not  limit  the  power,  but  is  intended  to  insure  ita 
timely  exercise,  and  must  be  regarded,  not  as 
mandatory,  but  merely  directory,  where  tho 
time  named  has  elapsed  without  an  election. 
StaU  V.  South  Kingitaten  (R.  I.)  65 

8.  An  express  repeal  of  all  Acts  inconsist* 
ent  therewith,  contained  in  a  statute  amending 
a  general  law  so  as  to  create  sn  exception  for 
a  particular  town,  does  not  repeal  a  prior 
special  statute  which  in  elTect  excepted  an- 
other town  from  such  general  law.  Id, 

4.  If  the  good  and  the  bad  features  of  a 
statute  are  not  so  essentiaUy  and  inseparably 
connected  in  substance  or  so  interdependent 
ss  that  it  cannot  be  said  that  the  legislature 
would  not  have  passed  the  one  without  enact- 
ing the  other,  it  is  the  duty  of  the  court  to- 
give  effect  to  so  much  as  is  good.  State,  La- 
mar, V.  JHUon  (Fla.)  124 

5.  The  rejection  of  an  invalid  feature  of  a 
municipal  Act  restricting  a  iFoter  to  some  one 
of  the  candidates  whose  names  are  printed  oa 
the  official  ballot  does  not  affect  the  valid  por- 
tions of  the  Act  Id^ 

8.  The  fact  that  a  territorial  legislature  Lad 
no  power  over  tidelands  does  not  chanee  the 
effect  of  a  territorial  statute  as  to  railroads 
along  *'any  river,  stream  of  water,  water- 
course, etc.,"  after  the  admission  of  the  terri- 
tory ss  a  state.  Seattle  A  M.  B.  Oo,  v.  StaU 
(Wash.)  217 

7.  A  statute  allowing  parol  testimony  to 
identify  land  insufficiently  described  in  a  con- 
tract is  not  retrospective.  Lowe  v.  Bdrrit  (N. 
C.)  87d 

Notes  and  Brism. 

Sututes;  for  English  statutes,  see  Common 
Law 

STREET  RAILWAYS.     See  also  Gab- 
BiERfl,  4;  Joint  Debtors. 

1.  Street  cars  propelled  by  electricity,  and 
running  along  land  burdeneid  only  with  the 
easement  of  a  public  highway,  cannot  be  run 
at  a  rate  of  speed  incompatible  with  the  law- 
ful and  customary  use  of  the  highway  by 
others  with  reasonable  safety.  Nevpark  Pom- 
eenger  R.  Oo.  v.  Bloeh  (N.  J.  Err.  &  App.)  374 

2.  A  person  crossing  a  public  highway  in 

,  which  a  street  railway  runs  must  look  out  for 
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Teblcles  whfcb  mfght  endanger  him  moYing  at 
lawful  speed.  Newark  Pastenger  JB.  Co,  ▼. 
Bloeh  (N.  J.  Err.  ^s  App.)  874 

KOTE8  AND  BbIBFS. 

Street  railways;  liability  for  injury  to  pedes- 
trian. 874 

SUBSCRIPTION.     See   Contbacts,   4, 

^0TB8  AND  BbIBFS. 

SUMMONS.    See  Wbit  and  Pbooeb& 

SUNDAY*    See  also  Constitutional  Law, 
8.15. 

1.  A  statute  prohibiting  labor  on  Sunday  is 
not  in  conflict  with  the  Constitution  of  the 
United  States  or  of  Maryland.  JwUflnd  ▼. 
suits  (Md.)  731 

2.  A  constitutional  guaranty  of  religious 
liberty  is  not  violated  by  a  statute  prohibiting 
Sunday  labor.  Jd, 

8.  Riding  home  from  a  railroad  station  in  a 
peaceable  and  quiet  manner  on  Sabbath  even- 
ing is  not  such  a  violation  of  statute  against 
labor,  sport,  games,  etc.,  on  that  day  as  will 
defeat  a  right  to  recover  for  injuries  received 
from  a  train  at  a  railway  crossing.  Van 
AtOem  V  Ohieaffo  itW.M.B.  Oo.  (Hich.)    88 


N0TB8  AND  Bbikfb. 

Sunday;  constitutionality  of  Sunday  law. 

698,721 

SUBFAOE  WATEBS. 

Notes  and  Bbibfb. 
Rights  in  respect  to.  247 

TAXES.    See  also  OoNSTrrunoNAL  Law,  8; 

yOTBBS  AND  ELBOTIONB,  6. 

.  1.  A  constitutional  provision  requiring  uni- 
formity and  equality  of  taxation  is  violated  by 
a  statute  authorizing  a  state  revenue  agent  to 
levy  and  collect  back  taxes  when,  in  hu  opin- 
ion, the  assessed  value  on  which  taxes  have 
been  collected  was  too  little.  Adami  v.  Tonella 
(Miss.)  846 

2.  If  an  occupation  tax  can  be  upheld  in  any 
case  as  an  exercise  of  the  taxing  power,  it  must 
not  violate  a  constitutional  requirement  of  uni- 
formity; and  therefore  a  tax  imposed  bv  the 
legislature  on  the  exercise  of  an  occupation  in 
some  counties,  but  not  in  others,  is  unconstitu- 
tional.   8taU  V.  Mixn-e  (N.  G.)  472 

8.  Stock  in  trade  of  a  partnership  doing  busi- 
ness in  a  city,  which  remains  there  untu  it  is 
sold  in  course  of  business,  is  "permanently 
located  "  there  for  purposes  of  taxation,  with- 
out regard  to  the  residence  of  members  of  the 
firm,  within  the  meaning  of  the  exception  in 
Md.  Const,  art.  8,  g  51,  making  goods  taxable 
at  the  residence  oi  the  owner,  except  when 
"permanently  located"  elsewhere.  Hopkins 
V.  Baker  (Md.)  477 

4.  A  stock  in  trade  of  a  trading  partnership 
is  properlv  assessed  to  the  firm,  Instead  of  to 
the  individual  members,  where  the  law  pro- 
vides for  the  assessment  of  goods  at  a  place 
88L.R.A. 


where  they  are  permanently  located,  without 
regard  to  the  residence  of  the  owners.  Id, 
6.  A  statute  giving  a  state  officer  unlimited 
power  and  discretion  to  fix  the  valuation  of 
property  which  he  thinks  has  been  assessed 
for  too  little,  without  any  opportunity  to  the 
taxpayer  to  be  heard  except  in  defenae  of  a 
suit  to  collect  the  taxes,  is  in  violation  of  a  sute 
constitution  which  provides  that  property  shall 
be  assessed  under  general  laws,  by  uniform 
rules,  according  to  its  true  value,  and  which 
also  provides  for  assessors  as  coun^  ofBoeia. 
Adami  v.  TonOla  (Miss.)  846 

6.  Property  owned  by  a  charitable  institution 
is  not  exempt  from  taxation  if  not  used  by 
the  institution,  under  Mont  Const,  art.  12, 
§  2,  exempting  property  ''used  exclusively 
lor  "  certain  specified  purposes,  including  "  in- 
stitutions of  public  charity."  Montana  OaihO' 
lie  Midsioni  v.  Lewis  dt  0.  County  (Mont)  684 

7.  The  intention  to  use  property,  bv  a  char- 
itable institution,  is  not  equivalent  to  the  use  of 
it,  within  a  provision  as  to  exemption  from  taxa- 
tion. Id, 

8.  The  exercise  of  the  power  to  mine  tta  own 
coal  by  a  manufacturing  corporation,  to  supply 
itself  in  part  with  the  raw  material  used  by  it, 
does  not  defeat  the  exemption  of  its  capital 
slock  from  taxation,  under  Pa.  Act  1889.  but 
requires  such  exemption  to  be  limited  to  thai 
part  of  the  capital  which  is  used  exclusively  in 
manufacturing.  Cam.  v.  Juniata  Coke  0». 
(Pa.)  2S2 

9.  The  immunity  from  taxation  of  the  capi- 
tal stock  of  a  corporation  "  exdusivelyeoffaged 
in  manufacturing,"  under  Pa.  Act  1889,  is  not 
lost  by  its  possesion  of  the  ancillary  power  of 
mining  to  supply  its  own  raw  material, — espe- 
cially where  it  has  never  used,  or  sought  to  use, 
this  power.  Com.  v.  FbtteviOe  Iron  d  8.  Os. 
(Pa.)  228 

NOTBS  AND  BbIBFA. 

Taxes;  injunction  against,  see  Injunotign. 
Constitutionality  of  statute  as  to  enforce- 
ment of.  346 
On  manufacturing  budneas.             280,  282 
Tax  on  partnership  property;  as  regards  place 
of  taxation;  set-ofT  for  debts;  Joint-stock  asso- 
ciation; name  in  which  the  assessment  is  made; 
dissolution.                                                  477 
CTonstitutional  restriction  of.                    472 
Bxemption  of  charitable  institutions.        884 

TELEGRAPHS.    See  Cobcmbrob,  2;  Con- 
FLiGT  OF  Laws,  2;  Dajcagbb,  4;  Rail- 

BOAD  COMMISSIONEBS. 

TELEPHONES.     See  Elbctbigal  Uasa 

AND  APFLIANOES,  1,  2. 

TERRITORIES.    See  Statutbs,  6. 
TICKET.    See  Cabbibrs,  6,  6. 
TIDELANDS.    See  Ehinbnt  Domain.  8; 

HiGHWATS,  1.. 

TIBDBER.    See  also   Injunction,   4;   Li» 
csNSB,  1;  Real  Propbktt,  1,  2. 
Purchasers  of  an  undivided  interest  in  tim- 
ber from  tenants  in  common  of  the  land,  al- 
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thou|[h  Doi  entitled  to  a  partition  of  the  timber, 
may  in  equity  enforce  a  partition  of  the  land, 
setting  OS  the  parcel  on  which  the  timber  will 
belong  to  them,  even  if,  by  sabeeauent  con- 
ireyances,  the  whole  title  to  the  land  has  be^n 
acquired  by  one  person.  Mee  y.  Benedict 
(Mich.)  e41 

NoTxa  AND  Bbhefs. 

Timber;  injunction  against  trespass  to  cat, 
eee  iNJinsrcrioN. 

Bights  of  tenants  in  common.  641 

O^OWNS.    See  Yotbbs  ksu  BLBonoNS,  1. 

O^OWN  SITE.    See  Public  Lauds. 

TRADEMARK. 

1.  The  words  "sarsaparilla  and  iron"  can- 
not be  claimed  as  a  trademark  for  a  medicinal 
compound  or  beyerage  including  sarsaparilla 
and  iron  as  ingredients,  as  against  an  alleged 
infringing  compound  of  which  the  words  are 
equally  descriptive,  even  if  the  ingredients 
named  are  only  a  small  part  of  the  compound. 
Schmidt  v.  Bneg  (Cal.)  790 

2.  A  palpable  imitation  of  a  label  for  a 
medicinal  compound  called  * 'Sarsaparilla  and 
Iron,"  both  having  the  word  "sarsaparilla*'  at 
the  top  in  large  letters,  and  the  word  "iron" 
in  the  border  of  the  lower  half  of  the  label, 
and  both  having  parallel  lines  across  the  mid- 
dle, with  the  names  of  the  manufacturers  be- 
tween, and  their  monogram  in  the  same  posi- 
tion, and  both  having  the  words  "a  great  blood 
purifier"  and  "cures  all  skin  diseases,"  printed 
in  the  lower  half  of  the  label »  while  the  only 
material  difference  in  the  design  and  appear- 
ance of  the  labels  is  in  their  color, — is  suffi- 
cient to  constitute  an  infringement,  even  if 
there  is  no  valid  trademark  in  any  of  the  words 
copied.  Id. 

8.  The  use  of  labels,  marks,  and  devices  so 
closely  resembling  those  used  by  one  claiming 
a  traciemark  as  to  deceive  purchasers  exercis- 
ing ordinary  care,  constitutes  an  infringement 
of  his  rights,  independently  of  the  validity  of 
the  trademark  in  question.  Id, 

Notes  Ain>  BBZBva, 

Trademark;  infringement  of.  790 

TREES.    See  iNjinvcnoii,  4. 

TRESPASS.     See  Animals,    1;   Injxtng- 

TION,  8-6,  NOTBS  AND  BriEFS. 

TRIAL. 

1.  The  constitutional  right  of  trial  by  Jury 
is  not  violated  by  a  statute  which  provides  for 
the  determination  by  the  court  oi  the  degree 
of  crime,  on  aplea  of  guUty  of  murder.  State 
y.  Ahny  (N.  HT)  744 

2.  Refusing  questions  leading  in  form  after 
•similar  ones  have  been  answered  is  proper. 
Manufacturer^  Aeei.  Indemnity  Co.  y.  ^r- 
man  (G.  C.  App.  6th  C.)  620 

8.  The  due  care  of  a  railroad  company  in 
protecting  its  switches  from  interference  by 
malicious  acts  of  third  persons  is  a  question 
for  the  Jury.  East  Tenneme,  K  dt  G.  R  Co. 
T.  Kane  (Ga.)  815 


4.  The  sufficiency  of  the  notice  of  death  is 
a  question  of  law,  where  it  depends  on  the 
construction  of  an  accident  policy  to  determine 
whetherthetimeof  the  notice  runs  from  the 
date  of  death,  or  of  the  discovery  of  the  fact 
of  death.  Trippe  w.  Prwident  Fund  Boo.  (N. 
Y.)  480 

5.  Charging  that  electricity  requires  the  "ut- 
most caution  to  control "  is  not  erroneous  in  an 
action  by  one  who,  while  passing  along  a  side- 
walk, was  injured  by  contact  with  a  tdephone 
wire  which  was  hanging  near  the  walk  and 
was  heavily  charged  by  an  electric-Ught  wire,— 
especially  where,  immediately  afterwa^s,  the 
jury  are  told  to  measure  defendant's  conduct 
by  that  of  a  "cautious  and  prudent  man." 
Ahem  v.  Oregon  Teleph.  A  Teleg.  Co.  (Or.) 

685 

6.  It  is  not  error  for  the  Judge  to  express  an 
opinion  on  the  question  whether  a  railway 
company  had  been  guilty  of  negligence  in  re- 
spect to  loaded  cars  left  on  a  switch,  which  was 
left  open  so  as  to  derail  them  if  they  ffot  loose, 
where  the  drcumitances  caU  for  words  of  cau- 
tion from  him,  because  of  a  collision  due  to 
the  criminal  act  of  a  stranger,  and  the  jury 
are  told  that  it  is  for  them  to  decide  the  whole 
matter.    Fredmieke  v.  Norihem  0.  E.  Oo.  (Pa.) 

806 

7.  In  case  of  substantial  dispute  as  to  the 
facts  conceminff  negligence,  a  verdict  cannot 
be  directed.  liewark  Paetenger  B.  Oo,  v. 
Bloch  (N.  J.  Err.  ^s  App.)  874 

8.  It  is  not  error  to  direct  the  Jury  as  to  an 
answer  to  a  special  interrogatory,  where  the 
evidence  is  all  one  way,  and  a  party  cannot 
complain  of  such  direction  because  he  wants 
to  know  whether  the  Jury  are  making  tibeir 
findings  of  the  facts  in  accordance  with  the 
evidence.  Van  Aukeny,  Chicago  db  W.  M.  R. 
Co.  (Mich.)  83 

KoTES  AMD  Briefs. 

Trial:  waiver  of  Jury  trial  by  plea  of  guilty 
of  murder.  745 

TROVER. 

A  person  who  while  Intoxicated  is  Induced 
to  part  with  property  at  an  inadequate  price 
may  treat  the  transaction  as  a  conversion  of 
propertj^,  if  the  possessor  claims  the  property 

'  u    Baird 


and  denies  the  former's  right  thereto, 
v.  Hovoard  {Olkio) 

TRUST.    See  Chabitib8. 


846 


UNDERTAKERS.    See  CoyBNANT;  Er- 
msNGS,  5. 

VARIANCE.    See  Evidencb,  49. 

VENUE.    See  Action  ob  Suit,  4;  Coubtb^ 
8. 

VIBRATION.    See  NgisANCBS,  2. 

VILLAGE.    See  Highwatb,  9. 

VOLUNTEER.     See  Mabteh  and  SebT* 

ANT,  1,  2,  NOTKS  AND  BAIEFflb 
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YOTEBB  AMD  ELKClIUMft— WaTERS. 


VOTERS  AND  ELECTIONS.  See  al- 
so MAin>AHUB,  d-Q;  Officebs,  2;  Stat- 
utes, 2l 

1.  A  statute  proyidlng  for  a  new  election 
within  ten  days  in  case  of  the  failure  of  an 
election  in  a  town  divided  into  Totiog  districts 
does  not  violate  the  Rhode  Island  Constitu- 
tion providing  for  a  reopening  of  the  polls  in 
case  there  is  no  election,  as  this  applies  only 
to  towns  which  are  not  divided  into  districts. 
State  V.  South  Kingitaum  (R.  I.)  66 

2.  The  right  to  vote  is  not  an  inherent  or 
absolute  right  generally  reserved  in  bills  of 
rights,  but  its  possession  is  dependent  upon 
coDstitutional  or  statutory  grant.  State,  La- 
mar, V.  JHllon  (Fla.)  124 

8.  Although  the  legislature  cannot  change 
or  add  to  constitutional  qualifications  of  elec- 
tors in  any  way,  where  the  Constitution  does 
not  confer  the  right  to  vote  or  prescribe  the 
ouHlifications  of  voters,  it  is  competent  for 
the  legislature,  as  the  representative  of  the 
law-making  power  of  the*  State,  to  do  so. 

I  ^^' 

4.  Elections  for  municipal  officers  are  not 
within  Pla.  Const,  art.  6,  §  1,  prescribing  the 
qualifications  of  electors  at  all  elections  under 
it,  but  are  subject  to  statutory  regulation,  and 
it  is  competent  for  the  legislature  to  prescribe 
the   qualifications  of   voters    at  the   same. 

Id. 

5.  The  legislature  having  the  power  under 
the  Florida  Constitution  to  make  the  payment 
of  a  capitation  tax  not  exceeding  $1  a  year 
a  prerequisite  for  votipg,  the  payment  of 
delinquent  capitation  taxes  may  be  required 
provided  they  do  not  amount  to  more  than  $1 
for  each  year.  Jd. 

6.  A  statute  giving  a  voter  an  "opportu- 
nity to  qualify  by  registering  and  himself  pay- 
ing his  own  poll  taxes  for  such  years"  does  not 
deprive  him  of  his  right  to  pay  his  said 
poll  taxes  through  an  authorized  agent.       Id. 

7.  General  provisions  of  the  criminal  law 
disquslifying  persons  convicted  of  certain 
crimes  from  voting  at  any  election  can  and 
must  be  construed  in  harmony  with  Fla. 
Laws  1898,  chap.  4801,  making  residents  who 
were  qualified  to  vote  at  the  preceding  general 
election  the  electors  at  a  city  election.         Id. 

8.  The  provisions  of  Fla.  Const,  art.  6, 
$  6,  that  in  all  elections  by  the  people  the  vote 
shall  be  by  ballot,  applies  to  municipal  elec- 
tions. Id, 

9.  It  is  competent  for  the  legislature  to 
prescribe  an  official  ballot  and  prohibit  the  use 
of  any  other;  audit  may  also  provide  for 
printing  the  names  of  candidates  regularly 
nominated  by  a  convention  or  mass  meeting, 
or  who  run  as  independents;  but  it  cannot  re- 
strict the  elector  to  voting  for  some  one  of  the 
candidates  whose  names  are  printed  upon  the 
official  ballot.  The  Constitution  guarantees  to 
him  the  right  to  vote  for  whom  he  pleases. 

Id, 

10.  The  provisions  of  the  Indiana  statutes, 
that  a  ballot  bearing  a  distinguishing  mark  or 
mutilation  shall  be  void,  and  also  that  a  stamp 
elsewhere  than  on  a  square  prescribed  by  stat- 
ute shall  be  treated  as  a  distinguishing  mark, 
22Ii.R.A. 


are  mandatory,  and  not  merely  directory,  so 
that  a  corrupt  intent  in  making  such  prohib- 
ited mark  is  not  necessary  to  defeat  the  vote. 
Seffo  V.  Stoddard  (Ind.)  ,     468 

11.  A  stamp  at  or  on  a  square  opposite  a 
blank  space  left  for  the  nsme  of  a  candidate  is 
a  distinguishing  mark  under  the  Indiana  stat- 
ute which  prohibits  any  stamp  excepting  in 
the  square  enclosing  the  device  or  in  the  square 
opposite  the  name  of  a  candidate.  Id, 

12.  A  hole  in  a  ballot  made  in  scratching  out 
a  stamp  mark  constitutes  a  distlngui^ing 
mark  or  mutilation  within  the  prohibition  of 
the  Indiana  statutes,  although  the  ballot  is 
otherwise  properly  stamped.  Id, 

18.  A  lead-pencil  mark  across  the  name 
of  a  candidate  is  a  distinguishing  mark  whldi 
makes  the  ballot  invalid  under  the  Indiana 
statute  which  prohibits  any  distinguishing 
mark  or  mutilation.  l£ 

14.  An  election  held  under  a  statute  with 
an  invalid  provision  making  the  action  of  a 
ministerial  board  conclusive  on  a  voter's  right 
to  cast  his  ballot  will  not,  on  this  account 
alone,  be  set  aside,  in  the  absence  of  sny  show- 
ing that  voters  were  deprived  by  the  action  of 
suci)  board  of  any  rights  conferred  by  the 
statute.    State,  Lamar,  v.  DiUon  (Fla.)     124 

NOTRS  ASD  BRIKVa. 

Voters  and  elections;  legislative  power  to 
regulate  municipal  corporations.  127 

WARRANT.    See  Arrbst. 
WARRANTY,  See  also  Fraud,  2;  Sale,  2. 
Notes  and  Bribpsl 

See  also  Salb. 

Warranty;  liability  on,  disconnected  from 
contract.  512 

WATERS.    See  also  Bridgbs;  Eminekt 
Domain,  8;  Highways,  1;  Whasfaqk. 

1.  The  common-law  rule  regarding  sur- 
face water  as  a  common  enemy  which  a  land 
owner  may,  when  necessary  for  the  protection 
of  his  property,  throw  back  on  neighboring 
land  to  the  damage  of  the  owner  thereof,  ex- 
ists in  South  Carolina,  under  S.  C.  Gen.  Stat. 
^  2784,  adopthig  the  common  law  of  England. 
EdwvrdM  v.  CharlotU,  C.  <ft  A,  B,  Co,  (S.  0.)  24^ 

2.  A  sluiceway  between  the  piers  of  a 
bridffe,  extended  above  and  below  between 
the  oiling  by  which  flats  have  been  reclaimed, 
through  which  the  tide  ebbs  and  flows,  but 
which  has  no  water  in  it  at  low  tide,  is  not  a 
watercourse  which  can  be  the  basis  of  ri- 
parian rights.  Chamberlain  y.  Eemingwajf 
(Conn.)  45 

8.  Permitting  tidewater  to  flow  for  more 
than  flfteen  years  through  a  sluiceway  made» 
when  flats  were  fllled  in,  by  leaving  an  open- 
ing above  and  below  a  bridge  corresponding 
to  that  between  its  piers,  does  not  create  any 
adverse  right  in  owners  of  adjoining  uplands 
through  which  the  sluiceway  extends  to  the 
continuance  of  such  flow,  so  as  to  prevent  an 
owner  from  filling  in  the  sluiceway  on  flats  in 
front  of  his  uplands.  Id. 
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4.  AccretloDB  formed  in  front  of  the  land 
•of  several  owners  belong  to  them  all,  and  can- 
not be  claimed  by  one  with  whose  land  the 
^rst  point  of  contact  was  made.  OrandaU  v. 
Allen  (Mo.)  591 

5.  Accretions  which  begin  to  form  upon 
land  which  was  originally  not  riparian,  but 
became  such  by  the  washing  away  of  a  por- 
tion of  an  intermediate  tract,  and  which  con- 
tinue to  form  until  they  reach  the  latter  tract 
«nd  then  fill  out  in  front  of  it,  replacing  some 
of  its  washed-out  portion,  do  not  all  belons  to 
the  land  on  which  they  begin  to  form,  but 
that  portion  of  them  which  forms  beyond  its 
ordinal  boundary  line  and  along  the  washed- 
oui  portion  of  the  adjoining  land  belongs  to 
the  latter.  Id. 

6.  The  policy  to  allow  riparian  owners  on 
navigable  riTers  where  the  tide  does  not  flow, 
to  build  wharves  in  aid  of  navigation,  is  shown 
in  Oregon  by  the  absence  of  legislation  on  that 
subject,  in  connection  with  legislation  provid- 
ing for  the  disposal  of  tidelanda.  Lewii  v. 
ForOand  (Or.)  786 

NOTBB  AKD  BbEBFI. 

Waten;  proper^  rights  of  riparian  owners 
as  to  wharves.  786 

.  Ownership  of  accretiona.  091 

Liability  of  railroad  company  for  obstruc- 
-tion  of  channel  under  railroad  bridge.        868 

"WHARFAGE.    See  also  Waters.   . 

Wharves  built  by  riparian  owners  under  the 
permission  and  license  of  the  state  are  prop- 
erty which  cannot  be  taken  on  a  repeal  of  such 
permission,  without  due  process  of  law  and 
•due  compensation  therefor.  Lewi$  v.  Portland 
-<0r.)  786 

NOTBS  AITD  BRIBF8. 

Wharfage;  property  rights  in.  786 

^WILLS.    See  also  Evidence,  19. 

1.  The  name  of  the  testator  written  at  the 
beginning  of  a  will  is  sufficiently  near  his 
-mark  at  the  end  to  make  the  mark  a  valid  sig- 
nature, within  a  statute  requiring  the  name  to 
be  written  near  the  mark,  if  the  intention  that 
the  mark  should  represent  the  testator's  name 
-clearly  appears.    He  QuUfcyW%  WiU  (Gal .)  870 

2.  A  testator,  knowing  how,  but  being  un- 
able because  of  physical  weakness,  to  write  his 
name,  is  within  the  meaning  of  a  statute  per- 
mitting a  mark  "when  the  person  cannot 
write.''  Id. 

8.  A  will  Is  sufflcientlv  signed  In  the  pres- 
*ence  of  the  testatrix,  although  her  name  had 
been  previously  written  thereto  by  another 
person,  where  the  latter,  in  her  presence  and 
by  her  request,  adds  to  her  name  words  show- 
ing that  it  was  written  by  him  at  her  request. 
JSx  parU  Leonard  (S.  C.)  802 

4.  Express  directions  by  a  testatrix  to  sign 
her  name  to  the  will  are  sufficiently  given  by 
ber  answering  *'Yes"  to  one  who  inquires  if  he 
••hall  sign  the  will  for  her.  Id. 

5.  One  who  signs  the  name  of  a  testatrix 
«t  her  request  may  be  also  one  of  the  subscrib- 
ing witnesses  to  the  wilL  Id. 

i»  li.  a  A. 


6.  Attesting  witnesses  to  a  will  must  be  such 
as  are  competent  at  the  date  of  attestation,  and, 
if  then  competent,  their  subsequent  incompe- 
tency, from  whatever  cause,  will  not  prevent 
the  probate  of  the  ^ilL    Be  Eolfe  WiU  (Minn.) 

481 

7.  A  married  person  is  not  to  be  deemed  an 
incompetent  attesting  witness  at  the  time  of 
the  execution  of  a  will,  simply  because  the 
husband  or  wife  of  such  person  is  a  benefici- 
ary under  the  will,  since  the  Question  of  in- 
competency can  arise,  if  at  all,  only  on  the 
subsequent  probate  of  the  will,  upon  his  or  her 
examination  as  a  witness,  and  then  only  in  the 
single  contingency  that  such  beneficiary  be- 
comes a  contestant,  and  does  not  then  consent 
to  the  examination  of  the  witness.  Id. 

8.  The  statute  making  void  a  legacy  to  an 
attesting  witness  does^ot  apply  to  the  husband 
or  wife  of  such  witness.  Id. 

9.  A  gift  by  will  of  a  chest  and  its  contenU 
does  not  operate  as  a  devise  of  land,  by  reason 
of  the  fact  that  a  deed  of  the  land  was  in  the 
chest    Parrot  v.  Averif  (Mass.)  158 

10.  A  devise  of  land  to  trustees,  with  power 
to  collect  the  income  for  charitable  purposes, 
giving  them  power  to  appoint  their  successors, 
and  providing  against  failure  of  trustees  in- 
definitely, passes  the  fee,  if  the  devise  is  valid. 
Johnson  ▼.  Johnson  (Tenn.)  179 

11.  A  bequest  of  testator's  set  of  books  "and 
the  proceeds  of  all  collections  he  can  make 
from  accounts  which  were  the  results  of  my 
past  oil  and  cotton  business.  .  .  .  The  ac- 
counts against  or  in  favor  of  [certain  of  tes- 
tator's relatives]  as  well  as  accounts  of  proper- 
ties. Rents,  stocks,  bonds,  and  investments, 
to  be  treated  as  ntemorandums  only,  and  not 
to  be  included  in  the  above  bequest,"— does  not 
pass  the  accounts  against  the  relatives.        Id. 

12.  A  legacy  from  a  surety  to  his  cosurety 
Jointly  and  severally  liable  with  him  for  the 
principal's  default  is  subject  to  deduction  for 
the  proportionate  share  of  the  legatee  of  the 
amount  the  estate  of  the  testator  is  compelled 
to  pav  upon  such  liability,  although  the  legacy 
is  assigned  to  a  third  person  before  any  pay- 
ment is  made  by  the  surety.  Be  BaHy'e  EitaU 
(Pa.)  444 

Notes  ajxd  Brief8. 
Will;  competency  of  witness  to.  481 

Signature  by  mark;  signing  will;  attesting 
will  by  mark.  8?0 

WITNESSES.    See  also  Libel  and  Slax- 
deb»  1;  Wills,  5-8,  Notfjb  ahd  Briefs. 

A  rede  of  evidence  under  a  state  statute, 
as  to  privile^  communications,  must  be  re- 
garded in  a  circuit  court  sitting  in  that  state, 
under  IT.  S.  Bev.  Stat,  g  858,  making  the  laws 
of  the  state  the  rules  of  decision  as  to  com- 
petency of  witnesses,  except  as  affected  by  the 
color  or  Interest  of  the  witness,  or  in  actions 
against  executors  and  administrators  or  guar- 
dians. Mutual  Ben,  L.  In*,  Oe.  ▼•  Bimson 
(C.C.App.8thC.)  826 

WBIT  AND  PROCESS. 

1.  Ignorance  of  the  given  name  of  a  person, 
excepting  the  initial  thereof,  la  ignorance  of 
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Writ  of  Error. 


his  name  witbln  the  meaning  of  Keb.  Code 
Civ.  Proc.  g  148,  respecting  the  service  of 
process  upon  a  person  whose  name  is  un- 
known.   MnmM  y.  Olsen  (Neb.)  578 

2.  A  summons  against  a  person  giving  only 
the  initial  of  his  given  name,  and  stating  that 
his  full  name  is  unknown,  must  be  personally 
served  on  him,  and  cannot  be  served  liy  leav- 
ing it  at  his  usual  place  of  residence.  JO, 
2aL.B.A. 


8.  A  proceeding  for  the  dissolution  of  a  cor- 
poration, in  which  the  summons  is  improperly 
made  returnable  in  term  before  the  court,  la 
properly  remanded  for  the  purpose  of  amend- 
me  the  summons  so  as  to  make  it  returnable 
before  the  clerk  on  a  day  certain.  Simmoiu 
y.  N&rfoat  d  B,  Steamboat  Oo,  (N.  0\)        677 

WRIT  OF  ERROR.    See  AmAis 
£brob,S. 
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